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Court File No.: CV-16-1159500CL

ONTARIO
SUPERIOR COURT OF JUSTICE
(Commercial List)

BETWEEN:

THE CATALYST CAPITAL GROUP INC.
Plaintiff

-and -

VIMPELCOM LTD., GLOBALIVE CAPITAL INC,,
UBS SECURITIES CANADA INC., TENNENBAUM CAPITAL PARTNERS LLC,
64NM HOLDINGS GP LLC, 64NM HOLDINGS LP,
LG CAPITAL INVESTORS LLC, SERRUYA PRIVATE EQUITY INC,,
NOVUS WIRELESS COMMUNICATIONS INC., WEST FACE CAPITAL INC,,
and MID-BOWLINE GROUP CORP.
Defendants

AMENDED NOTICE OF MOTION OF THE DEFENDANT/MOVING PARTY,
NOVUS WIRELESS COMMUNICATIONS INC.

The Defendant, Novus Wireless Communications Inc. (“Novus”), will make a
motion to a judge on a-date-te-be-determined August 16, 17 and 18, 2017 at 10:00 am.,

or as soon after that time as the motion can be heard, at the courthouse at 330 University

Avenue, Toronto, Ontario.

PROPOSED METHOD OF HEARING: The motion is to be heard orally.

THE MOTION IS FOR:

1. an Order dismissing or permanently staying this proceeding as against Novus on

the ground that it is an abuse of process;

2. to the extent necessary, leave to admit into evidence the record in Court File No.
CV-16-11272-00CL in the Superior Court of Justice (Commercial List) (the
"Moyse Litigation");
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to the extent necessary, an Order striking the Jury Notice served by Catalyst in

this case;

costs of this motion, and this proceeding, on a full indemnity basis; and
such further and other relief as this Honourable Court may deem just.
THE GROUNDS FOR THE MOTION ARE:

Overview

This action, commenced by way of Statement of Claim issued May 31, 2016 (the
“Action™), concerns a transaction by which a consortium of investors including
Nowvus, West Face Capital Inc. (“West Face”), Tennenbaum Capital Partners
LLC (“Tennenbaum”), LG Capital Investors LLC (“LG") and Serruya Private
Equity Inc. (“Serruya”) (collectively, the “Consortium™) acquired interests in

WIND Mobile Corp. (“WIND”) from VimpelCom Ltd. (“VimpelCom”).

In 2014, after expiry of a period of exclusive negotiations, The Catalyst Group
Tnc. (“Catalyst™) failed to conclude a transaction by which it sought to acquire
VimpelCom’s interests in WIND. Catalyst has, since then, engaged in litigation
by installment in an effort to pin its failure on the vendor, the successful bidders,

and various other parties.
Catalyst alleges, as against Novus, that;

a.  Novus knowingly received and misused Catalyst’s confidential
information $o0 as to prevent Catalyst from successfully purchasing

WIND;

b.  Novus participated in a conspiracy with the Consortium, the predominant
purpose of which was to induce VimpelCom to breach its exclusivity

agreement with Catalyst, and

4-14
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c.  As aresult of misusing Catalyst’s confidential information and conspiring

to induce VimpelCom to breach its exclusivity agreement with Catalyst,
Novus (and the Consortium) caused Catalyst’s failure to conglude the

transaction.

After failing to acquire WIND, Catalyst amended an existing action against West
Face and its former analyst, Brandon Moyse, to add claims conceming the
Consortium’s successful transaction. Catalyst amended its claim several times,
evenlually asserting that West Face misused Catalyst’s confidential information
which prevented Catalyst from acquiring WIND. The Moyse Litigation was
dismissed in its entirety by Justice Newbould. In his Reasons, Justice Newbould

made a series of factual findings that are fatal to this Action.

On December 23, 2015, Mid-Bowline Group Corp. (“Mid-Bowline™) (the entity
through which the Consortium held their interests in WIND) commenced an
application for approval of a plan of arrangement pursuant to which the shares of
Mid-Bowline were to be transferred to Shaw Communications Inc. (“Shaw”) free
and clear of Catalyst’s claim for a constructive trust over West Face’s indirect

interest in WIND, which Catalyst had asserted in the Moyse Litigation.

Catalyst opposed approval by the Court of the proposed plan of arrangement,
asserting a claim of inducing breach of contract the morning of the hearing of the
application. Justice Newbould did not permit Catalyst to raise that issue at that

juncture.

Catalyst elected not to assert its claim of inducing breach of contract until the
hearing of the application for court approval of the sale of the same company,
WIND, that Catalyst had already sued West Face about over a year earlier.

Catalyst also elected pot to assert claims against Novus in the Moyse Litigation,
which was predicated on entirely the same circumstances which required

findings 10 be made on the very issues it raises in its present claim.

514
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12.  Catalyst is clearly engaging in litigation by installment and abusing this Court’s

ProCess.

B. Background

13. WIND is a Canadian telecommunications provider, At the end of 2013, the
majority of its voting shares were held by Globalive Capital Inc. ("Globalive™),

while a majority of the total equity was held by the VimpelCom.

14.  Catalyst negotiated with VimpelCom for the purchase of its interests in WIND in
2014. Catalyst, however, was not willing to purchase WIND unless it obtained
regulatory concessions from Industry Canada granting to Catalyst the
unrestricted right to sell or transfer WIND's wireless spectrum to one of the

incumbent wireless carriers after five vears.

15.  On July 23, 2014, VimpelCom entered into exclusive negotiations with Catalyst
concerning the negotiation of a Share Purchase Agreement for the acquisition of
WIND. This period of exclusivity was extended several times, ultimately to

August 18, 2014.

16, VimpelCom and Catalyst failed to conclude a transaction at the expiry of the

exclusivity agreement on August 18, 2014.

17. After the expiry of the exclusivity agreement as between VimpelCom and
Catalyst, Novus was approached to discuss participaling, along with other

investors, in the {ransaction at issue in these proceedings.

18. The Consortium was granted exclusive rights to negotiate the purchase of WIND
on August 25, 2014, The negotiation was successful, and on September 16, 2014,
VimpelCom and members of the Consortium announced that they had reached an
agreement whereby the Consortium would acquire all of VimpelCom's debt and

equity interests in WIND through an acquisition vehicle, Mid-Bowline.
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19. A plan of arrangement, by which all outstanding shares of Mid-Bowline were

sold to Shaw Communications Inc., was approved by Justice Newbould on
February 3, 2016.

Catalyst’s Claim is an Abuse of Process

Catalyst’s claim is an abuse of process by re-litigation. In Reasons for Decision
in Court File No. CV-15-11238-00CL, concerning court approval of the plan of
arrangement, Justice Newbould found that Catalyst knew the facts which
underscore its claims against Novus in this Action as of no later than March,
2015, yet failed to raise the issue until the hearing of that application. Justice
Newbould characterized Catalyst’s conduct of “lying in the weeds” as one of bad
faith and did not permit Catalyst to raise the issue of inducing breach of contract

in those proceedings:

This intended action has not been started. It could have been
started in March, 2015 when the facts were disclosed and
known to Catalyst. To lie in the weeds until the hearing of the
application and assert such a right to stop the plan of
arrangement is troubling indeed and not acting in good faith.
Waiting and seeing how things are going in the litigation
process before springing a new theory at the last minute is not
to be encouraged. Apart from the statement of Mr. Riley that
the information was first learned in the material in this
application, which was not true, no evidence has been given by
Catalyst to explain why this new intended claim was not
brought sooner,

The evidence on the record is that VimpelCom told the parties
who made the unsolicited bid that it could not deal with it
while under exclusivity arrangement with Catalyst and it did
not do so. The proposed claim of Catalyst looks weak on the
strength of the record before me and Catalyst has done nothing
to adduce evidence to support the intended claim.’

At that time, Catalyst could have added Novus and the other defendants to this
Action as defendants to the Moyse Litigation (to the extent that they were not

already defendants).

' Re: Mid-Bowline Group Corp., 2016 ONSC 669 at paras 59-60.
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22, Catalyst, however, sat on its rights and made a tactical decision not fo assert 1ts

claims against Novus, a decision from which it seeks to resile by way of this

Action following Catalyst’s defeat in the Moyse Litigation.

Catalyst’s action against Novus is barred by the doctrine abuse of process by
relitigation. This doctrine can be relied upon by partics who were not parties to
the previous litigation but who claim that if they were going to be sued they

should have been sued in the previous litigation.

Catalyst’s Claim Secks Findings Inconsistent with the Reasons for Decision
of Justice Newbould in the Moyse Litigation

Catalyst’s claim in the Moyse Litigation asserted that Mr. Moyse provided West
Face with confidential information concerning Catalyst’s bidding strategy in its
effort to acquire interests in WIND, and that West Face successfully acquired

WIND by misusing that confidential information.

On the basis of the evidence before him, upon which Novus intends io rely in
support of this motion, Justice Newbould made the following findings of fact in

his Reasons for Decision in the Moyse Litigation:

a.  that Catalyst did not suffer any damages as a result of the alleged misuse

of confidential Catalyst information;

b.  that it was Catalyst’s refusal to agree to a particular term (i.e., a break fee)
requested by VimpelCom that caused Catalyst to end negotiations with

VimpelCom;

¢.  that VimpelCom would not agree to any deal that carried any risk of not

obtaining Government approval; and

d.  that Catalyst was not willing to complete an acquisition of WIND without
obtaining certain regulatory concessions from the Government of Canada
(namely, the right to transfer WIND’s spectrum to an incumbent after five

years), that these concessions were not forthcoming and, as a result, there

8-14
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was no chance that Catalyst could have successfully concluded a deal

with VimpelCom.

Tn order to obtain judgment for its claims of conspiracy and inducing breach of
contract as against Novus in this Action,' this Court will need to make findings of
fact that would be incomsistent with the findings of fact made by Justice
Newbould in the Moyse Litigation. These findings were made on the basis of a
full and complete record with extensive argument, and they were fundamental or

necessarily incidental to Justice Newbould’s dismissal of the Moyse Litigation.

As a result of Justice Newbould’s finding in the Moyse Litigation that Catalyst
failed to establish that it suffered any damages (as Catalyst was the author of its
own fate in failing to conclude the transaction), Catalyst has no teniable cause of

action against Novus for inducing breach of contract or COnSpiracy.

It would therefore be an abuse of process and it would bring the administration of

justice into disrepute to allow Catalyst’s claim to proceed as against Novus.
The Jury Notice Ought to be Struck
This matter cannot be fairly tried by a jury.

This action raises complex issues of fact, law and mixed fact and law, which
issues will have to be decided following a proper application of the legal
principles of cause of action estoppel, issue estoppel, collateral attack, and abuse

of process.

The Court has the discretion to strike a jury notice in the appropriate case. Justice

to the parties in this action will be better served by the striking of the jury notice.

Other Grounds

Sections 106, 108, 138 and 140 of the Courts of Justice Act, R.8.0. 1990, c.
C.43;

914
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33.  Rules 1.04, 21.01(3), 25.11, 37, 39, 47.02(2) and 57 of the Rules of Civil
Procedure, R.R.Q. 1990, Reg. 194; and

34.  Such further and other grounds as counsel may advise and this Honourable Court

may permit,

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the

hearing of the motion:
35.  The Motion Record of the Defendant/Moving Party West Face Capital Inc.;
36.  The pleadings in the within action; and

37.  Such further and other evidence as counsel may advise and this Honourable

Court may permit.

January 26 31, 2017 McCarthy Tétrault LLP
Suite 5300, P.O. Box 48
Toronto Dominion Bank Tower
Toronto ON MS5K 1E6

Junior Sirivar LSUC #47939H
Tel: (416) 601-7750

Jacqueline L. Cole LSUC #65454L
Tel: (416} 601-7704

Fax: (416) 868-0673

Lawyers for the Defendant/Moving Party,
Novus Wireless Communications Inc.
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Lax O’Sullivan Lisus Gottlieb LLP
Suite 2750, 145 King Street West
Toronto ON M5H 1J8

Roceo Di Puechio

Tel: (416) 598-2268
Andrew Winton

Tel: (416) 644-5342
Bradley Vermeersch

Tel: (416) 646-7997
Fax: (416) 598-3730

Lawyers for the Plaintiff

Norton Rose Fulbright Canada LLP
Royal Bank Plaza, South Tower

Suite 3800, P.O. Box 84

200 Bay Street

Toronto ON M3J 224

Orestes Pasparakis

Tel: (416) 216-4815
Rahool Agarwal

Tel: (416) 216-3943
Michael Bookman

Tel: (416) 216-2492
Fax: (416) 216-3930

Lawyers for the Defendant,
VimpelCom Ltd.

Borden Ladner Gervais LLP
Scotia Plaza, 44" Floor

40 King Street West

Toronto ON M5H 3Y4

James D.G. Douglas

Tel: (416) 367-6029
Caitlin Sainsbury

Tel: (416) 367-6438
Fax: (416) 367-6749

Lawyers for the Defendant,
Globalive Capital Inc.
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Stikeman Elliott LLP

5300 Commerce Court West
199 Bay Street

Toronto ON MSL 1B9

David R. Byers

Tel: {416) 869-5697
Daniel Murdoch

Tel: (416) 869-5529
Vanessa Voakes

Tel: (416) 869-5538

Fax: (416) 947-0866

Lawyers for the Defendant,
UBS Securities Canada Inc.

Blake, Casscls & Graydon LLP
Suite 4000, Commerce Court West
199 Bay Sireet

Toronte ON M3L 1A9

Michael Barrack

Tel: (416) 863-5280
Kiran Patel

Tel: {416) 863-2205

Fax: (416) 863-2653

Lawyers for the Defendants,
LG Capital Investors LLC,
Tennenbaum Capital Partners LLP,

64NM Holdings GP LLC and 64NM Holdings LP

Lerners LLP
130 Adelaide Street West, Suite 2400
Toronto ON M35H 3P5

Lucas E. Lung
Tel: (416) 601-2673
Fax: (416) 601-4192

Lawyers for the Defendant,
Serruya Private Equity Inc.
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Davies Ward Phillips & Vineberg LLP
155 Wellington Street West

40™ Floor

Toronto ON M5V 3J7

Matthew Milne-Smith
Tel: (416) 863-5595

Andrew Carlson
Tel: (416) 367-7437

Fax: (416) 863-0871

Lawyers for the Defendant,
West Face Capital Inc.

Dentons Canada LLP
77 King Street West, Suite 400
Toronto ON MSK 0A1

Michacl D. Schafler

Tel: (416) 863-4457
Ara Basmadjian

Tel: (416) 863-4647
Fax: (416) 863-4592

Lawyers for the Detendant,
Mid-Bowline Group Corp.
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