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ONTARI O
SUPERI OR COURT OF JUSTI CE
BETWEEN

THE CATALYST CAPI TAL GROUP | NC.

Plaintiff
- and -
BRANDON MOYSE and WEST FACE CAPI TAL | NC.
Def endant s

--- This is Day 6/Volune 6 of the transcript of
proceedi ngs in the above matter held at the
Superior Court of Ontario, Courtroom 8-1, 330
Uni versity Avenue, Toronto, Ontario, on the 13th

day of June, 2016, commencing at 9:00 a.m

BEFORE: The Honour abl e Justice F. Newboul d
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-- Upon commencing at 9:00 a. m

THE COURT: Good norni ng.

MR, THOMSON: Good norning, Your
Honour .

Two quick things. | amtold that the
read-in brief of West Face has now been filed on
your iPad -- oh, | just fibbed. Apparently it has
not been filed on your iPad, but I'mtold it wll
be on the break, so | hope that is hel pful.

And then one question fromthe parties
and fromour faithful court reporter. Do you want
a court reporter here for the closings?

THE COURT: No. Unless you do, |

don't.

MR. THOVBON: No, that is fine. So
we'll attend to that on the break.

And subject to that, we cl ose our case.

THE COURT: Thank you.

M. Cent a.

MR. CENTA: Good norning, Your Honour.
The next witness we would like to call is Brandon
Moyse.

BRANDON MOYSE: AFFI RVED
MR, CENTA: Justice Newboul d, on your
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I Pad you shoul d have a folder of docunents for the
exam nation of M. Myse.

THE COURT: | have it.

MR. CENTA: It contains his trial
affidavit as well as the earlier affidavits that
have been filed in this proceedi ng.

THE COURT: Ckay.

EXAM NATI ON | N-CH EF BY MR CENTA:

Q M. Moyse, except as your evidence
has been corrected fromprior affidavits, do you

adopt that evidence today?

A | do.

Q How ol d are you today?

A. 28.

Q Where do you work?

A. | work for Stornoway Portfolio

Managenent .

Q When did you start there?

A | n m d- Decenber of 2015.

Q Prior to that, when did you start
wor ki ng at Catal yst?

A | started around Novenber 1st of
2012.

Q When did you stop working at
Cat al yst ?
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A My |last day in the office was My
26t h of 2014.

Q When did your enpl oynent
officially cease?

A | believe it was June 22nd of
2014.

Q After |eaving Catal yst, where did
you wor k next?

A | worked for West Face Capital.

Q VWhat was your first day on the
j ob?

A June 23rd, 2014.

Q And if your first day on the job
was June 23rd, 2014, when was your |ast day working
in the office at West Face?

THE COURT: Well, the transcript says,
and it may be a mstake but I didn't hear it, but
It says you worked at Catal yst Capital starting
June 23rd. | don't think that is right.

BY MR CENTA:

Q No, your first day on the job at
West Face?

A West Face, June 23rd, 2014.

Q And when was your | ast day working

at West Face in the office?
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A
15t h of 2014.

Q

A

o >» O >» O >» 0 » O >» O >0

have not naned?
A.

Q

witing or verbally any confidential Catalyst
I nformation regarding Wnd, Mbilicity, Catalyst
regul atory strategy or its teleconmunications
i ndustry strategy to any of the foll ow ng peopl e:

G eg Bol and?

My last day in the office was July

M. Myse, did you ever provide in

No.

Ant hony Giffin?
No.

Thomas Dea?

No.

Peter Fraser?

No.

Yu-jia Zhu?

No.

Al ex Singh?

No.

Supriya Kapoor?

No.

Anyone el se at West Face that |

No.

Law ence Cuffey?
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A. No.
Q Ham sh Burt?
A. No.

Q Anyone el se affiliated with LG
Capital Investors LLC or its special purposes

i nvest nent vehicles that | have not naned?

A No.

Q M chael Leitner?

A No.

Q Anyone el se affiliated with
Tennenbaum Capital Partners LLC that | have not
named?

A No.

Q Did you ever provide in witing or

verbal |y any confidential Catalyst information
regarding Wnd, Mbilicity, Catalyst's regul atory
strategy or its telecommunications industry
strategy to any of the follow ng people: Tony
Lacavera, Sinon Lockie, or anyone at any of the
G obalive entities?

A Well, as part of the diligence
process, it is possible that Catal yst exchanged
information with those parties. | don't recall
doi ng that, and subsequent to ny | eaving Catal yst
Capital, no.
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Q Did you ever intentionally delete
or destroy any evidence relevant to the nmatters at
Issue in this case with the intention of
frustrating Catalyst's ability to pursue its case?

A | did not.

Q Did you ever use a software
program cal l ed Secure Delete to del ete any
docunents, files or data from your conputer?

A. No.

Q Did you ever alter, nodify or
tanper wwth the Secure Delete log that is resident
on your conputer?

A. No.

Q M. Myse, | would like to ask you
sone questions about -- in general about your job
sear ch.

A Sur e.

Q You testified that you started
wor k at Catal yst Capital on or about Novenber 1st,
20127

A That's right.

Q What were your goals when you
started working at Catal yst?

A At the tinme, prior to ny starting

there, I was working in investnent banking. |
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wanted to transition fromworking on the call it
sell side as an agent to being nore of a principal.

As a part of doing that, | wanted to
i nprove ny fundanmental financial analysis skill-set
and al so get exposure to the deal - maki ng process
and the thought behind why firns do the deal s they
do.

Q Having started at Catal yst on or
around Novenber 1st, 2012, when did you start
| ooking for a new j ob?

A It woul d have been in late 2013,
probably around Decenber of 2013 is when | started
to seriously think about it.

Q Wiy did you start |ooking for a
new job a little over a year after you started at
Cat al yst ?

A There's a coupl e of reasons.

One, | found that | wasn't getting at
that point the |earning opportunities that | had
set out to achieve in the first place.

| found the -- secondly, | found the
wor k environnent to be sonewhat oppressive.

Those woul d be the two main reasons.

Q | would like to ask you sone

questions about the first reason that you gave.
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Can you describe the type of work you
were doing at Catal yst between the fall of 2013 and
the end of April of 20147

A Sure. M work over that period of
time was focussed al nost exclusively on hel pi ng
with the managenent of two Catal yst portfolio
conpani es, which are conpanies that Catal yst owned.
The first was Natural Mrkets Food G oup, and we
can call that NMFG and then the second was
Advant age Rent a Car.

Q And is that what you expected you
woul d be doi ng at Catal yst?

A. | certainly expected that that
woul d be part of the job. | was surprised by how
much of ny tine it began to consune over such a
| ong period of tinme, and | was al so di sappoi nted by
the fact that even though I was involved with the
managenent of these conpani es on a day-to-day
basis, | had no real power or responsibility when |
was on the ground with them

So just as a quick exanpl e, Advantage
Rent a Car had a $127 invoice that | needed to send
to Gabriel de Alba for approval. | had no power to
sinply say, okay, you can pay this for $127.

Q The second issue you identified is
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what you described | believe in your testinony as
an oppressive cul ture?

A Yes.

Q Pl ease describe the working
envi ronnment and why it was not satisfying?

A There is a lot of incidents | can
draw on, but just to sumit up, it was not what |
woul d call a place that had very nuch common
decency or respect for the individuals working
t here.

Q | f you would turn to tab 60 in the
fol der, Justice Newbould, this is docunent
BMD004968. M. Myse, do you recogni ze this
docunent ?

A. | do.

Q VWhat is it?

A It 1s an email exchange between
nyself and ny girlfriend at the tine. She is ny
fiancee now. Just to be clear, it is not sonebody
else; it is ny fiancee now.

Q "1l bring that to her attention

There is an email fromM. R chter to
you in the mddle of the page sent at 15:52 that
says, she wites:

"I think the culture of the
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pl ace is probably very inportant.

As M. Reese said, Catalyst is an

oppressive environnent. You'll feel

| ots better no matter where el se you

go probably."

And you reply:

“"None of the other places seem
oppressive. But anything is

probably an i nprovenent culturally,

so | don't care a whole lot."

Did that accurately reflect your
feelings at the tine?

A. Yes.

Q How surprised were you about the
work culture that you found at Catal yst?

A | knew beforehand that it had a
reputation for being an intense and difficult place
to work. | was surprised again by just how --
guess how nuch on a daily basis it |acked the
respect and conmmon decency that | nentioned before.

Q In his evidence, M. de Al ba
descri bed the Catal yst culture as cohesive and
transparent, wth the goal to enpower junior
enpl oyees. Do you agree with that characterization

of the Catal yst culture?
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A No, not at all.

Q M. de Alba in his evidence said,
quot e:

“"We also offer basically our
younger nenbers of the team we
pursue for themto have a career
path to evol ve not only pronotions
from associate or VP, but nost
likely to be able to build a career
and becone partners at Catal yst."

How accurately, M. Myse, does that
descri be your sense of the career prospects of
j uni or enpl oyees?

A. Not at all.

Q When you commenced your -- when
you started looking for a newjob in late 2013, as
you testified, to whomdid you send applications?

A | was in touch with a nunber of
parties, a couple of headhunters. | sent
applications directly to West Face, to a firm
cal |l ed Hanson G oup, to Mackenzi e Financial, and
then I reached out to sone connections | had, |
remenber in particular at the Canada Pension Pl an,
CPP.

Q Leavi ng aside neetings with West
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Face that we'll cone back to, how many neetings or
Interviews did you have?

A. It was -- | net wth people at
West Face three different tines.

Q Leavi ng asi de West Face, how many
nmeetings or interviews did you have with other
prospective conpani es?

A. It would be the three or four |
nmenti oned, plus probably another two or three
t hr ough headhunt ers.

Q O her than West Face, how many job
offers did you receive as part of this job search?

A | voluntarily withdrew fromthe
final round at Mackenzie, but the West Face job
offer was the only one | received.

Q By early May 2014, how frustrated
were you with your job at Catal yst?

A Very.

Q | f you could turn up tab 70, this
I s docunent BMDO04976. M. Myse, do you recogni ze
t hi s docunent ?

A | do.

Q VWhat is it?

A It is another email exchange

bet ween nyself and ny now fi ancee.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 6 on June 13, 2016 Page 1379

Q On May 10th you wite an emil

t hat reads:
"CGot a bunch of work to do.

Went in early so | hope to finish

early afternoon. Wen are you hone?

How are you getting hone? | think

|"mgoing to quit this week. Mybe

today or tonorrow. "

At the tinme you wote that nessage, did
that fairly reflect your view?

A | was giving it very serious
t hought, vyes.

Q At the tinme you wote that
nessage, did you have another job offer in hand?

A | did not.

Q Ms. Richter replies:

“"Are you? | wll support and

be happy for you no matter what you

do. Because | love you. Don't quit

on Newton's birthday."

Do you recall why she woul d have said
t hat ?

A. | think she shares a birthday with
Newt on, and that was com ng up that week.

Q And you replied saying:

Www.neesonsreporting.com
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“I"'mjust bored of what |I'm
doing, and they're going to give ne
shit for going on vacation because
there's too much work this week.

And there's still the Wst Face and

Mackenzie jobs. And other jobs I

can at |east apply to. | have

enough noney that | can live the way

| live now and not work for at | east

a year or two."

Does that fairly reflect your views on
May the 10th, 20147

A. | was hoping | could get back to
wor kK sooner than that, but yes.

Q M. Myse, | would now |like to ask
you sonme questions about the job search that you
engaged in with West Face. Wen did you first neet
wi th West Face | ooking for enploynent?

A | first met with themin the
sumrer of 2012, | believe, while | was still
enpl oyed at Credit Suisse.

Q If we could call up tab 63,
pl ease. And, Your Honour, this is the -- it is a
| arge bundle of material, but it also includes the

emai|l that attaches the witing sanples that we'l|l
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hear about. This is tab 63, Your Honour.
But for now!| want to focus on the
first four pages of this tab. |If you could turn to

page 4, and scroll down just a little bit. There

we go. This is an email, M. Myse, fromyou to
M. Dea on Septenber 25th, 20127

A It is.

Q And do you recall that email?

A. | do.

Q And what was its purpose?

A Wll, | had net wwth M. Dea prior
to that date. That was set up -- that neeting was

facilitated by ny boss at Credit Suisse, so | just
wanted to et M. Dea know what had happened w th
nme. | didn't want to conpletely close the |oop. |
felt that was rude to not foll ow up.

Q M. Dea responds to that nessage
In a nessage above, and M. Dea wites to you on
Sept enber 25t h:

"Hey Brandon, congratul ations.

| agree that it wll be an excellent

place to learn. To be clear, | am

very careful about granting either

praise or red flags. So for the

record, | do not have any firsthand
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experience with Catalyst. M

caution is based on second hand

I nformati on from prof essi onal

advi sors and ot hers who have worked

with them The coments related to

how t hey were treated and what they

were like to work with."

And it goes on fromthere to tal k about
t he Catal yst busi ness.

M. Moyse, if we turn back and go up
the email chain to the next page, 3, there is an

email fromyou to M. Dea dated Decenber 11, 20137

A Yes.

Q Do you recall that email ?

A | do.

Q Way did you send it?

A At that point, | had started to

t hi nk about finding new enploynent and | wanted to
get back in touch with people with whom | had net
bef ore.

Q And in this email you forward a
news article about Catal yst Capital w nning the
bi ddi ng for Advantage Rent a Car?

A. That's right.

Q |s that one of the portfolio
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conpani es you referred to earlier?

A Correct.

Q Do you recall whether or not M.
Dea responded to the Decenber 11, 2013 enmmil you
sent ?

A | believe he did not.

Q When did you reach out again?

A I n March of 2014.

Q And is that the email we see at
the top of page 3?

A It is.

Q And why did you reach out at this
time?

A. By this tinme, | had fully decided
to and had gotten ny job search into call it full
gear and sinply wanted to be even nore direct about
what | was | ooking for.

Q Way did you not nention your
concerns about the Catalyst work culture in this
email to M. Dea?

A | didn't think it was necessary.
The email reflects why | was interested in Wst
Face in particul ar.

Q There is a back-and-forth over the

next page or so trying to set up a neeting. D d
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you eventually neet with M. Dea?

A | did.
On what date?
It was March 26th of 2014.
At approximately what tinme?
It was 1:30 or 1:45.

VWher e?

> O >» O > O

At Aroma Coffee in the financial
district.

Q How | ong did the neeting |ast?

A Maybe 45 m nutes, nmaybe an hour.
Not nore than an hour for sure.

Q What did you and M. Dea talk
about ?

A We spoke about why | was
interested in -- why | wanted to | eave Catal yst,
what | was interested in doing with ny career, why
West Face in particular interested ne, what sort of
skills, what kind of ny skills, ny skill-set was
that | could bring to West Face, and he told ne a
little bit about what they m ght need from an
anal yst.

Q Did you tal k about W nd?

A. No.

Q Did you tal k about the
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t el ecomuni cati ons i ndustry?

A No.

Q Did you tal k about any specific
deals or projects that you were working on at
Catal yst at that tine?

A No.

Q On page 1 of tab 63 there is an
email fromyou to M. Dea on March 27th at 1:47
a.m; do you see that nessage?

A. | do.

Q Do you recall sending this
nmessage?

A. | do.

Q Your nessage begins:

“As di scussed, please see
attached for ny CV and deal sheet,

and a few investnent wite-ups |I've

done at Catal yst."

St oppi ng there, can you explain the
di scussion that you were referring to when you used
the words "as discussed"?

A Sure. At the end of our neeting,
we left it that I should send himny resung, a deal
sheet that just says sone of the work I did on

conpl eted deals, and then he said he wanted to see
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witing sanples that were with no confidenti al
I nformati on,

Q He asked you for witing sanples
with no confidential information. Did he ask you
for those witing sanples to reflect any particul ar
type of writing?

A. No.

Q What did you send to hinf

A. | sent himthese four nenos that |

had, that | had hel ped work on while | was at

Cat al yst.

Q Did any of the nenps relate to
W nd?

A. No.

Q Did any of the nenps relate to
Mobi licity?

A No.

Q Did any of the nenos relate to the

t el ecommuni cati ons i ndustry?

A. No.

Q How woul d you descri be these nenos
t oday?

A | woul d describe them as

confidential, definitely proprietary to Catal yst,

and ny sending themwas a serious, serious error in
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judgnment. | was tired; it was late at night; it
was a busy day. | wanted to be responsive to his
request. | should have taken nore tine to think

about what | coul d do.

Q How did you cone to sel ect those
four witing sanpl es?

A. | specifically chose these
because, in ny mnd at the tinme, they were -- they
represented ot her anal yses based on conpletely
public information, or dead, stale, inactive,

i nactionable ideas. It doesn't change the fact
they were confidential and | shouldn't have sent
t hem

Q When did you realize that you had
made a m stake by sending these four confidenti al
writing sanpl es?

A Shortly thereafter.

Q What did you do?

A. | deleted this email fromny email
account .

Q How woul d you descri be that
deci si on?

A It was another -- it was
conpoundi ng poor deci si ons.

Q Did you tell anyone at Catal yst at
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that time either that you had sent the nenobs or
that you had del eted the emai|l nessage?

A No, | didn't.

Q Did anyone at West Face raise wth
you the issue relating to you sendi ng these nenos?

A Yes, at l|least two different people
on two di fferent occasions did.

Q Let's take themone at a tine.
What was the first occasion?

A. | can't renenber which cane first.
They were wthin a couple of days of each other at
nost .

Q Who spoke to you about it?

A. It was Al ex Singh, the general
counsel at the tinme, and Tom Dea.

Q Let's start with M. Singh. Wen
did he speak to you?

A Sonetinme while | was on vacation,
probably around between | would say May 20th and
May 23rd.

Q VWhat did he say?

A One, he gave ne an outline of the
enpl oynment agreenent, but he inpressed upon ne that
West Face takes matters of confidentiality very

seriously, that | should uphold nmy confidentiality
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obligations to Catalyst with the sanme high
standard, and that they were seriously -- they were
very, very concerned by the nenos | had sent over.

Q How woul d you descri be the tone of
t hat conversation?

A Seri ous.

Q You al so testified that you spoke
with M. Dea about this issue?

A It was one of the things that cane
up when | spoke to him yes.

Q When did that conversation take
pl ace, approxi mately?

A. Around the sane tine. | think it
was around when they had sent ne the first draft of
nmy enpl oynent agreenent, so maybe about May 22nd.

Q Do you recall what he said to you?

A He said the sanme thing, that they
were very concerned by that and that they take
matters of confidentiality very seriously.

Q How woul d you descri be the tone of
your conversation with M. Dea on that issue?

A It was al so very serious.

Q Movi ng back in time, after you net
wth M. Dea on March the 26th, did you neet with

anyone el se at West Face as part of the recruitnent
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effort?

A | did.

Q Wth whom did you neet and when?

A So there were two nore neetings.
One was with Peter Fraser, Tony Giffin and Yu-jia
Zhu. Those were in the sane day, three successive
I ndi vidual neetings. And then a couple of weeks
later | nmet wwth G eg Bol and.

Q | want to ask you about the
meetings not involving M. Boland first. Do you
recall what day those neetings took place?

A. Not exactly, but it would have

been -- it was md-April, early to md-April.
Q How were the neetings organi zed?
A It was just one-on-one neetings

with each of the partners and Yu-ji a.

Q How | ong did those neetings |ast?
A Each one was 15 to 30 m nutes.

Q What did you di scuss?

A The sanme topics of conversation as

my first nmeeting wth Tom Dea, so why | wanted to

| eave Catal yst, what | was interested in doing,
what the environnment at West Face was |ike, what --
general |y what type of work they do and what they

m ght be | ooking for froman anal yst.
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In the case of ny neeting wwth M. Zhu,
he al so gave ne a hypothetical investnent problem
that he wanted nme to think out |oud about.

Q During those neetings wth any of
those individuals, at any tine did you discuss W nd
Mobi | e?

No.
Did you di scuss Mbilicity?
No.

> O >

Q Did you di scuss anyt hi ng about
Catal yst's regul atory concessions that they were

seeking fromthe governnent?

A. No.

Q You al so gave evi dence that you
met with M. Bol and?

A | did.

Q Turn up tab 68. Do you recogni ze
this nessage?

A Yes.

Q VWhat is it?

A I"mwiting a thank-you note to
M. Boland after neeting himand he just replies
briefly.

Q When did you neet with M. Bol and?

A | believe in the norning on that
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day, so the norning of the 28th.
Q How |l ong did that neeting | ast?
A Less than ten m nutes.
Q What did you di scuss?
A He just wanted to know why | was
| eaving and what | was interested in doing.

Q Did you di scuss Wnd Mbile?

A. No.
Q Did you discuss Mibilicity?
A. No.

Q Did you di scuss anyt hi ng about
Catal yst's regulatory posture with respect to the
Federal Governnent ?

A. No.

Q In your job search, if you turn to
tab 69, there is a series of back-and-forth emails
with M. Dea following -- |I guess the chain starts
at the bottomwith M. Dea setting up the neeting
wi th M. Bol and.

Just briefly, after neeting wwth M.

Bol and, can you descri be the contact that you had
with West Face and what happened next in the job
search?

A. There was sone back and forth with

Tom Dea about matters such as conpensation and
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references, and then another two -- another call it
one or two weeks later | spoke on the phone with
M. Dea and he infornmed ne that they would like to
make nme an offer.

Q | f you could turn up tab 72, there
iIs an email in the mddle of the page from M. Dea
to you on Friday, May 16th, 2014 at 14:54?

A. That's right.

Q Do you recall receiving that
emai | ?

A | do.

Q And did you call M. Dea?

A | did.

Q What did you discuss on that call?

A. He just infornmed ne again that
they would Iike to make ne an offer. | expressed

nmy sincere thanks. And | was just starting ny
vacation at that point, so that was about the
extent of the call.

Q What day did your vacation start?

A It started on Friday, May 16th; ny
flight was at 1:30 in the norning on the 16th.

Q So where were you when you had
this call?

A | was in the Taipei airport on a
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| ayover.

Q On the call on May 16th with M.
Dea, did you discuss Wnd?

A. No.

Q Did you di scuss anyt hi ng about
Cat al yst?

A. No.

Q When you received the verbal offer
fromM. Dea, did you tell anyone that you had
received this -- did you tell anyone at Catal yst
that you had received this offer?

A. | did. So I -- sorry, when,
before or after | spoke wth -- after | spoke with
M. Dea, yeah --

Q Let nme ask that question again.
After you spoke with M. Dea, did you tell anyone
at Catal yst that you had received the offer?

A Yes, | spoke to Zach M chaud, who
was a Vice President at Catal yst.

Q | f you could turn to tab 87,
pl ease. Do you recognize this nessage?

A | do.

Q |t says:

"H, Zach, As discussed, let ne

know i f you can put nme in touch with
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your friend. Appreciate all your

hel p and under st andi ng. "

What did you say to M. Mchaud in the
di scussion that this email references?

A Vell, | called himfromthe
airport where | was on a layover. | |et himknow
that | had received a job offer from Wst Face and
was | eani ng towards accepting it.

But | was also aware that he had had a
friend who had in the past worked at West Face, and
| was wondering if he could put me in touch with
his friend so | could do sone diligence on whether
or not I would want to accept the job.

Q When you told himyou had received
an offer from Wst Face and, as you said, were
| eani ng towards accepting it, did he say anything
to you about West Face being a conpetitor to
Catal yst on the Wnd transaction?

A No.

Q Did he say that he had to tell
anyone el se your news, did he have to tell anyone
el se at Catalyst the news you had told hinf

A. No.

Q Did he renove you from any enuil

di stribution chains relating to the Wnd
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transaction?

A | don't think he did, given |
continued to receive emails.

Q I f you could turn up tab 49, page
2. This is an email from Zach M chaud to you on
May 19th, 2014, and that is roughly three days
after you told himyou had received a job offer
from West Face?

A. That's right.

Q He wites to you and
M. Creighton:

"Pl ease take a | ook and provide
me your comments by early afternoon.

Lorne can you pl ease insert these

into the neno where appropriate.”

What was attached to this nessage?

A It was an early draft of an
operating nodel for Wnd that Mdrgan Stanl ey, who
was Catal yst's financial advisor at the tine, had
started to put together.

Q And turning back to page 1 of that
docunent, there is an enmail fromyou to
M. Creighton and M. M chaud in response dated My
19t h?

A. Yes.
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Q Did that email contain your
response to M. M chaud's question?
A It does. It did.
Q I f you could turn to tab --
THE COURT: Sorry, which email ?
MR. CENTA: The enmmil | was referring

to, Your Honour, is at the very top of tab 49.
is an email fromM. Myse dated May 19th, 8:39

p. M

t he question?

MR. CENTA: The question is over on
page 2 of that tab.

THE COURT: Could | see it?

MR. CENTA: Can you call that up,

pl ease, page 2. And there is an email from

and M. Creighton.
THE COURT: Al right, thank you.
BY MR CENTA:
Q In addition to M. Mchaud, did

had received M. Dea's verbal offer of a job at

West Face?

| t

THE COURT: Al right, well, where is

M. Mchaud on May 19th at 8:55 a.m to M. Myse

you tell anyone el se working at Catal yst that you

A | told Lorne Creighton who was an
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anal yst at Catalyst as well. | actually, before
| eaving on ny vacation, | indicated to himthat |

may be receiving a job offer while | was on
vacation and would not be returning, or may not be
ret urning.

Q |f you turn to tab 50, two-thirds
of the way down the page bel ow t he redacted
passage, there is an enail dated May 16th, 2014 at
6:20 p.m where you wite:

"Got an offer from West Face.

WIIl likely send G an email over the

weekend. "

A That's right.

Q Do you see that?

A Yes, | do.

Q | s that how you communi cated with
M. Creighton?
A It is.

Q After you told himthat you had
received a verbal job offer from Wst Face that you
were | eaning towards accepting, did M. Creighton
say anything to you about Wst Face being a
conpetitor to Catalyst on the Wnd transacti on?

A. No.

Q Dd M. Creighton tell you that
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M. Creighton felt that he had to tell anyone el se
at Catal yst the news you had shared?

A He did not.

Q When did you tell M. de Al ba that

you were resigning?

A | sent himan email on | think the
24th -- yeah, the 24th of My 2014.
Q | f you could turn to 52. At the

time you sent this email to M. de Al ba, did you
have a signed enpl oynent agreenent with West Face?

A. No.

Q Did you tell himthat you were
going to West Face in this email?

A | did not.

Q Why not ?

A. Well, one, | have al ways been
under the assunption that it is best practices to
keep resignation letters as short as possible.

Two, | wanted to be able to have that
di scussion with himin person.

And three, because | didn't have a
signed offer at the tinme, | didn't want to say |
was going to work sonewhere that | nmay not, in the
end, end up wor ki ng.

Q On May 24t h, 2014, when you sent
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this resignation email, did you know t hat Wst Face
was a conpetitor to Catalyst on the Wnd deal ?

A No.

Q Did you eventually sign an
enpl oynent contract with West Face?

A | did.

Q | f you could turn, please, to tab
76. Do you recognize this docunent?

A. | do.

Q VWhat is it?

A It is -- I"'mnot sure if this is a
draft or the final, but it is nmy enploynent
agreenent with West Face.

Q If we flip quickly to the I ast

page of this docunent, | can show you the
si gnat ur e.
A Yes, that is the final one.
Q Now, can we turn to page 3 of the

docunent, please. Article 1.05(d), as in "dog",
r eads:
"As a material inducenment to
the corporation to enploy the
enpl oyee, the enpl oyee represents
and warrants to the corporation

t hat :
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The enpl oyee will not use any
property in the course of the
enpl oyee' s enpl oynent which is
confidential or proprietary
i nformati on of any other person,

conpany, group or organization."

You saw t hat ?

A. Yes.

Q Did you conply with that ternf

A | did.

Q When did you speak to M. de Al ba
about the resignation email you had sent to hinf

A It was the norning of May 26t h.

Q Did you speak to anyone el se at
Cat al yst about your resignation that day?

A. | spoke also with M. Riley and

was spoken to by M. d assnan.

Q What did M. d assman say to you?
A He told nme that

Face, they would seek to enforce ny enpl oynent

agreenment with Catal yst.

Q When you spoke to M. Riley, do

you recall approxi mately when that discussion took

pl ace?

A. Yes -- wel |,

if I left for West

spoke with hima
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couple of times, once with M. de Al ba and M.
Riley in the md-norning, and then again just with
M. Rley at 12:30, because the Monday neeting was
happeni ng concurrently.

Q And what happened during the
second neeting wwth M. Riley?

A He had asked -- he inforned ne who
Catal yst's counsel would be. He asked for contact
information for ny counsel. He reiterated that |
shoul d go hone and potentially work on what he
called |l ess sensitive projects for the bal ance of
my notice period. And that was essentially it.

Q After you left that neeting with
M. Rley, did you receive any further Catal yst
confidential information about W nd?

A. | don't think so. It stopped very
qui ckly, the email s.

Q After that neeting wwth M. R |ey,
di d anyone provide you with any confidenti al
i nformati on about Catalyst's regulatory strategy or
iIts attenpts to acquire Wnd after May 26t h?

A No.

Q Bef ore your enploynent ultimtely
ended at Catalyst, did you return itens to

Cat al yst ?
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A | returned a Bl ackBerry that had

been i ssued to ne by Catal yst, yes.

Q What did you do before you
returned it?

A | w ped the BlackBerry, which
means just deleting basically everything on it.

Q And why did you do that?

A | had used the Bl ackBerry for
personal texts and photos and didn't just want to
hand that over to Catalyst. That was also a
m st ake.

Q How many emai | accounts were set
up on that Bl ackBerry?

A. Just one, the Catal yst email
account .

Q I n hindsight, how would you

descri be your decision to wi pe the Bl ackBerry?

A Like | said, it was a poor
decision and I should have -- there was anot her way
to handle things, |'m sure.

Q Pl ease turn up tab 78. This is
docunent WFCO000050. Do you recognize it?

A | do.

Q VWhat is it?

A It is a nmeno from Supriya Kapoor,
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who was the Conpliance Oficer at West Face,
inform ng nme and many, many people at Wst Face and
everybody on the investnent teamthat they have set
up a confidentiality wall regarding Wnd Mbile.

Q Did you conply with the terns of
this wall?

A | did.

Q Did anyone at West Face ever
di scuss the Wnd file or the potential Wnd
transaction with you?

A No, not at all.

Q How did you | earn that Wst Face
had successfully acquired Wnd?

A. | read about it on Twitter after
it was reported in the news on, | think, Septenber

15t h was t he date.

Q | f you could turn up tab 55, this
Is an email fromyou to sonmeone naned Ben Matlin?

A It is an email chain between us,
yes.

Q Who is Ben Matlin?

A He is a friend of mne from
Mont r eal

Q In your email at the top of the

page, which was sent at 3:18 on Septenber 16t h,
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2014, you write:
"Haha - think they [...]"

And "they", in that email "they" refers
to West Face?

A Yes, that's correct.

Q “[...] think they're just

backing themfinancially (my guess

is they are lenders to the new
conpany and maybe have sonme equity
or warrants). Sounds |ike Lacavera
wi |l probably be the | argest equity
hol der and majority owner."

On Septenber 16, 2014, did that
accurately set out your understanding of the
transacti on?

A Based on the few details that had
been reported in the news, yes.

Q How accurate was your
under st andi ng based on what had been reported in
the press?

A My understanding nowis that it
was not accurate at all.

Q What day did you start at West
Face?

A. June 23rd, 2014.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 6 on June 13, 2016 Page 1406

Q | f you could turn up tab 90,
please. This is an email from Tony Giffin to Tony
Giffin, Brandon Myyse and Pat McGQuire with the
subject line "Arcan" sent on June 23rd at 10:41

p.m; do you see that?

A | do.

Q Do you recall receiving this
nessage?

A. | do.

Q When did you first hear about
Arcan that day?

A Soit was in the -- | think the
early evening, definitely after market close.
Arcan had announced that it was -- Arcan had
announced that it was entering into a Plan of
Arrangenent to be bought by a conpany call ed
Aspenl eaf Fi nanci al .

Tony Giffin, who was sitting a couple
of seats over fromne in the big open kind of
trading floor style environnent at West Face, just
ki nd of said out loud, "Arcan is doing a deal."
Gven the tinme, there were fewer people around than
usual, and | started to read about what was
happeni ng.

Q When M. Giffin said that out
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| oud after the nmarket had cl osed, did he ask you to
do any work on Arcan at that tine?

A No.

Q What did you do?

A Like | said, | started to read
about the transaction. | started to nodel it out
for nyself with a bit of the analysis around the
transaction, just in case | was called upon to do
anything, given that there were fewer peopl e at
West Face than usual at the tinme Tony said that.

Q And when was that that you started
to work on Arcan?

A. Sonetine after the deal was
announced, so Monday eveni ng.

Q Do you recall whether you started
wor k before or after you received the email from
M. Giffin at 10:41 p.m?

A Well, | definitely started reading
about the transaction to get smart on it before. |
don't recall if I started ny Excel file before or
after. But it was around the sanme tine.

Q Did you recall at the tinme, that
is June 23rd, after the market closed and through
10:41 p.m when you received that nessage, did you

recall at that tinme that you had sent a neno on
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Arcan to West Face as part of your enploynent --
application for enploynent on March 27t h?

A Yeah, | renenbered.

Q Did you use any of the information
that you | earned during your tine at Catal yst for
the work you did on June 23rd?

A No, not at all.

Q Why not ?

A This was really a discrete
situation where Arcan -- the analysis | did at
Catal yst had no bearing on this Plan of
Arrangenent. So just to clarify alittle bit,
under the Plan of Arrangenent, Aspenleaf was com ng
in with a bag of noney and saying that the
debenture holders in Arcan would get 82 and a half
cents on the dollar for their bonds and the equity
hol ders would get | think it says 43 cents.

But essentially, that shoul dn't happen.
The debenture hol ders should get paid in full
before the equity gets anything. So you could
sinply just look at this deal in a vacuum and say
it is not about the size of the pie; it is about
how it should be cut.

Q What happened the next day,
Tuesday, June 24t h?
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A At sone point that day Al ex Singh,
the general counsel, called ne into his office. He
asked nme what | was working on. | told himl was
wor ki ng on Arcan, and he told ne to stop working on
Ar can.

Q Do you know why M. Singh called
you into his office?

A. No, | don't.

Q Did you do any nore work on Arcan
after you spoke to M. Singh?

A. No, | don't think so.

Q Did you provide the work that you
had al ready done on Arcan to M. Giffin?

A. No.

Q | would like to ask you sone
guesti ons now about what we have heard described as
t he Monday norning neetings at Catal yst.

A Ckay.

Q In your tinme at Catal yst, how
often or how frequently did the Monday norning
meet i ngs take place?

A Sure. At first, so for the first
while that | was there, they did occur al nbst every
Monday, unless the partners were travelling, but it

was call it 80 percent of the tinme. But that
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started to becone nuch less frequent in [ate 2013
and 2014.

Q Coul d you pl ease describe a
typi cal Monday norning neeting at Catal yst?

A Yes. So it happened -- it
I nvol ved the Catal yst investnent professionals, so
that would be M. dassnman, M. Riley, M. de Al ba,
whoever the vice presidents, associates, anal ysts
were, the CFO of Catal yst, Chester Dawes, was
there, and also the President of Callidus, David
Reese, was attendi ng the neeting.

And the first part of the neeting,
whi ch woul d | ast anywhere between call it 30
m nutes to an hour, would be a question and answer
peri od between the partners and the vice presidents
around nmacro-econom ¢ events, notable news itens,
political news, stuff of that nature.

| f the nmeeting continued beyond that,
we woul d di scuss operating conpani es, sO conpani es
that were owned by Catal yst, and to a | esser extent
we woul d di scuss new deal s and pi pel i ne deal s.

Q In your tine at Catal yst that ran
from-- or during your tinme at Catal yst, how often
did you speak at a Monday norning neeting, to the

best of your recollection?
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A Very few tines. | can renenber
maybe three tinmes off the top of ny head, but it
was very infrequently.

Q When you spoke very infrequently,
about what did you speak?

A In one instance, | was called
upon, | renenber, to give an update on the status
of NMFG one of the portfolio conpanies.

| n anot her instance, | gave a sunmary
of a potential investnent situation relating to a
real estate conpany in Europe.

Those are two | renenber clearly. |'m
sure there were nmaybe a couple nore, but those are
the two | renenber.

Q Can you recall a specific instance
when the Catal yst strategy for the Wnd deal was
di scussed at a Monday norning neeting?

A Speci fically, no.

Q Were the discussions at Mnday
nmorni ng nmeetings self-contained or did they rest on
other information that was in discussion anong the
peopl e at Catal yst?

A Vell, the news itens were
certainly self-contained, but a lot of the

di scussi on around operati ng conpani es and potenti al
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or new deal s seened to be pieces of bigger
conversations, so they seened to be picking up on
conversations that they had had either with
external advisors or between thenselves. But the
general sense was that the anal ysts always didn't
necessarily have the correct context for everything
t hat was bei ng di scussed.

Q How did that affect your ability
to understand what was bei ng di scussed at the
Monday norni ng neeti ngs?

A. | nmean, it was frustrating. |
could certainly understand sone of it, but nobst of
it not well.

Q Did you attend the Monday norni ng
neeting on May 26th, 2014, which was the day you
spoke to M. de Alba and M. Riley about your
resi gnati on?

A No, | was speaking with M. Riley
at the tinme separately.

Q | would |like to ask you sone
guestions about your involvenent in a
tel ecommuni cations file at Catal yst before May 6th,
2014. From your perspective, when did you becone a
nmenber of the Catal yst tel ecommuni cations teanf?

A. It would have been in | ate
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February or early March, after Andrew Yeh, who was
the associate on the telecomfile, gave his notice
of resignation.

Q And why were you added to the
t eanf

A They just needed sonebody to
replace him but there really wasn't nmuch work
going on at the tinme in that file.

Q From your perspective, prior to
| ate February 2014, how much invol venent did you
have on Catal yst's tel ecommuni cations fil es?

A. Asi de from hel ping grab a data
poi nt for Andrew on a couple of occasions, none.

Q Prior to March 7th, 2014, and that
is the -- just to help you with that date, that is
the date I"'mgoing to take you to where you
prepared sonething called a conbi ned pro fornma.

But prior to March 7th, 2014, from your
perspective, did you do any analysis on any aspect
of the tel ecomunications industry for Catalyst?

A. No.

Q | f you could turn up exhibit --
sorry, tab 18, please, and if we could go to page 2
of tab 18. Do you recogni ze this docunent?

A. | do.
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Q VWhat is it?

A It is a table sumari zi ng sone
data for Mbilicity and Wnd and what a conbi ned
entity mght look Iike if you add themtogether.

Q Who gave you this assignnment?

A | believe it was Zach M chaud.

Q Do you recall what the assignnent
was ?

A. Not specifically, but this table
woul d reflect the assignnent, so he told ne that he
wanted to see this table and I had produced it.

Q To the best of your recollection,
did he tell you the specific data inputs he wanted
to assess the conbined entity, or was that left to
you to select the inputs that would produce this
pi cture?

A | ampretty sure he told ne.

Q To the best of your recollection,
when would M. M chaud have assigned this to you?

A. Not | ong before | sent himthis
email, so probably earlier in the day on Friday the
7t h.

Q In carrying out the assignnent
given to you by M. Mchaud earlier that day, how

much judgnent or discretion were you exercising in
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creating this table?

A Aside fromformatting, none.

Q How conplex is the analysis you
are carrying out in this table relative to the
ot her analysis work you were doing at Catal yst?

A It was | woul d say
uncharacteristically sinple.

Q Wiy do you say that?

A Because in ny experience at
Cat al yst, when we | ooked at analysis, we -- there
just seened to be no thought beyond adding "A" and
"B" together here, there is no nuance to it.

Q At the time M. M chaud gave this
assignnent to you, how much background in the
t el ecommuni cations industry did you have?

A. None.

Q From your perspective, how nuch
background was required for you to conplete this
assi gnnment successfully?

A None.

Q | f you could turn up tab 27,
please. This is the email that attaches a
Power Poi nt presentation and the Power Poi nt
presentation itself is found at tab 28.

M. Moyse, please describe your |evel
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of know edge of Catalyst and its regul atory
strategy in relation to a potential acquisition of
W nd, your |evel of know edge as of March 26, 20147

A | was definitely aware that
Catal yst had the desire to conbine Mbilicity and
Wnd. Beyond that, | can't think of what else |
may have known at that tine.

Q Who assigned you to work on the
Power Poi nt ?

A Sone conbination of JimRiley,
Gabriel de Al ba and Zach M chaud.

Q On what day did you receive this
assi gnnent ?

A. The day -- sorry, it is the day |
sent the email, so March 26t h.

Q And when was it to be conpl eted?

A They needed it for a neeting the
next norning, so it was to be conpl eted that day.

Q You testified earlier that you net
wth M. Dea for coffee or soup for 45 mnutes to
an hour on March 26th starting at about 1:30 or
1:45 p.m; do you recall that?

A. Yes, that's right.

Q Do you recall whether you received

the assignnment to create the Power Poi nt
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presentation before or after your neeting with M.
Dea?

A. G ven the pace of work, given the
pace of work on the presentation and the urgency of
it, I think it is very unlikely that | started
wor king on this before the neeting with Tom Dea,
because there is just no way | could have |eft for
45 mnutes to an hour while this was goi ng on.

Q In his evidence, M. @ assnman
testified as follows regarding the |length of tine
it took to do the | ead-up work on the Power Poi nt
presentati on.

And, Your Honour, there is no need to
turn up the transcript, but for your notes, this is
found at page 320 of the transcript, starting at
line 23:

"Question: What is your
recollection as to the |l ength of

time it took to do the | ead-up work

that you have just described?"

And he is describing the | ead-up work
on the Power Poi nt presentation.

"Answer: Well, that is a
difficult question. Al of the

| ead-up work woul d have been nont hs,
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If not years, in the naking. The

| ead-up work, once we knew t here was

going to be a neeting but probably

didn't know the date, probably would
have requi red weeks of work, and

then there woul d have been a push at

the very end to get the final

ver si on once we knew the date and

the tinme and hopefully the

attendees. And | don't renenber if

we knew all the attendees ahead of

time."

M. Myse, do you agree with M.

d assman that the | ead-up work probably woul d have
requi red weeks of work?

A. | don't know. |'m not doubting
that there was |ead-up work, but | wasn't involved
in any of that.

Q Pl ease describe the workfl ow
process to generate the PowerPoint presentation?

A Sure. | remenber M. de Al ba,
Riley and M chaud working together in an office
creating slide nock-ups of exactly what the slides
shoul d say and what it should contain, and then

usually M. M chaud woul d hand them over to ne so
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coul d create those in Power Point.

Q From your perspective, did you
create or generate any of the content contained in
t he Power Poi nt presentation?

A. | think there is a table or two
that | created

Q Pl ease turn to page 3 of the
Power Poi nt presentation, please. And M. Myse,
fromyour perspective, did you generate any of the
content on this slide?

A Yes. So the table in the m ddl e,
the left with the headline "Canadian Wrel ess
| ncunbents”, | created that table, as well as
the -- | think it is part of the sane table, but
t he one bel ow that says "Wnd Canada and Mobilicity
Estimates.”

Q Pl ease turn to page 6. Do you see
any work on this page that from your perspective
you gener at ed?

A Yeah, it |looks |like the sane table
we di scussed before, the one I had nmade on March
7th. Maybe | think naybe a row or two has been
elimnated, | don't know.

Q | s there any other work or data or

text in this PowerPoint presentation other than
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what we have just |ooked at on slide 3 and slide 6
that from your perspective you generated the
content ?

A | don't believe so.

Q Who generated the rest of the
content ?

A. The people witing the slides, so
de Alba, Rley, Mchaud, and |'msure M. d assnan
had sone i nput at sone point.

Q How woul d you descri be your role
in the creation of the PowerPoint presentation?

A. | would say it was clerical.

Q And is that statenent excluding
the two tables that you generated?

A Yes. | nean, | had generated one
of the tables beforehand. | don't know when |
created the other one.

Q Wul d you agree wth the statenent
t hat sone peopl e have nmade that you led the
creation of the PowerPoint presentation?

A O her than creating a new
Power Point file, no.

Q What happened to the notes that
the Catal yst partners and M. M chaud had provi ded

to you that had the nock-ups that you descri bed?
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A They were destroyed.

Q Do you recall being briefed by M.
A assman or M. Riley following the neeting with
t he Federal Governnent representatives on what
happened at those neetings?

A Not specifically, no.

Q Do you recall M. dassman ever
sharing with you his thoughts on the body | anguage
of the governnment representatives at the March 26th
meeting?

A. No.

Q Did he share with you what he
t hought that body | anguage neant?

A No, not that | renenber.

Q When did you first learn that
Catal yst woul d be actively pursuing a transaction
In Wnd?

A | think it was around May 6th or
7th that we got an email.

Q When did you | eave on vacation?

A.  On May 16th.

Q So your last day in the office was
May 15t h?

A That's correct.

Q Did you work full-time on Wnd
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bet ween May 6th and May the 15t h?
A No, | believe until the initial
diligence neeting wwth the conpany on May 9th, |

was travel ling.

Q Wher e?

A It was in New Jersey for Advantage
Rent a Car.

Q Pl ease describe your invol venent

in the Wnd deal teamfromthe tinme you returned
from New Jersey on May 9th to the end of business
on May 15t h?

A. Sure. As an anal yst that was
focussed on the due diligence, the business due
di li gence specifically, and so |I hel ped create
checklists; | took notes at the neeting that we
attended on May 9th; and |I used basically the
diligence work that we were doing at the anal yst
| evel , the business due diligence, to contribute to
the investnent neno that we were creating.

Q On May 12th -- please turn up tab
35. Do you recognize this email?

A | do.

Q VWhat is it?

A Well, that is an email from

Gabriel to Newton, Zach Mchaud and JimRiley with
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an updated version of the Industry Canada
presentation that | had sent to Gabriel.

Q How sim | ar was the process of
creating this PowerPoint to the prior Power Poi nt
presentati on?

A The process was essentially
identical. W started with the hard copy of the
previ ous presentation, but it was the sane; changes
were made and given to nme to input or new slides
were created and given to ne to create.

Q Do you know who had the hard copy
of the original, of PowerPoint presentation nunber
one?

A | don't renenber.

Q Was it you?

A No.

Q Do you recall being briefed by M.
A assman or M. Riley on the outcone of the My
12th neeting with the governnent?

A Definitely not.

Q Do you recall M. dassman ever
sharing with you his thoughts on the body | anguage
of the governnent representatives at the May 12th
neeti ng?

A No.
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Q | would like to ask you sone
guestions about the preservation of docunents
related to this litigation. Do you recall that on
June 30th, 2014, that your counsel gave an
undertaking to preserve the status quo with respect
to certain rel evant docunents?

A | do.

Q And do you recall that on July
16t h Justice Firestone issued his consent order?

A. | renmenber that.

Q That order, which | don't think we
need to turn up, Your Honour, but it is found at
tab 81, required you to turn over your conputer for
forensi c i magi ng?

A. Yes.

Q When did you do that?

A | turned it over on July 21st.

Q What concerns, if any, did you
have about turning over your conputer?

A | was concerned about what woul d
happen to ny personal information, specifically ny
I nternet browsing history.

Q Wy ?

A. | had what | considered to be

potentially enbarrassing results in there.
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Q What did you decide to do, given
the potentially enbarrassing results in your
browser history?

A | decided to delete ny browser
hi story and al so | ook i nto whether or not sinply
deleting it through the browser program would
achi eve the permanent del etion.

Q And how did you |l ook into that?

A | did sonme internet searches.

Q And what was your understanding
based on those searches regardi ng how to acconplish
your goal ?

A. My under standi ng was that sinply
deleting it through the browser program woul d not
make the history irrecoverable and that | should
run a registry cleaner after doing that.

Q | f you could turn up tab 88,
pl ease. W are at tab 88, and | believe, M.
Moyse, you had testified that you had decided to

clean the registry?

A That is correct.

Q Do you recogni ze this docunent?

A | do.

Q VWhat is it?

A It is a receipt for ny paynent for
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the registry cl eaner.

Q Where was this recei pt delivered
to?

A My hotmai |l account.

Q Where was the recei pt when you
turned over your conputer and your email passwords
to the I ndependent Supervising Solicitor?

A. Still in my hotmail account.

Q What part of your hotnmil account?

A My i nbox.

Q If you turn to tab 89, do you
recogni ze this docunent?

A. | do.

Q What is i1t?

A It is a receipt for the Advanced

System Qpti m zer program

Q And how was this receipt delivered
to you?

A. By email .

Q And where was this email | ocated

when you turned over your conputer for the forensic
I mages to be taken?

A. I n ny inbox.

THE COURT: Was it in your hotnail

account ?
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THE W TNESS: Yes.

BY MR CENTA:

Q Havi ng purchased t hese pieces of
software, please describe what you did on July
20t h, 20147

A Only July 20th | del eted ny
internet browsing history, | ran the registry
cl eaner, and | al so opened Advanced System
Optim zer and noodled around in it.

Q On July 20th, 2014, did you use
Secure Delete to delete any files or folders from
your conputer?

A | did not.

Q Did you delete or alter the Secure
Delete log that is on your conputer?

A. No.

Q Did you intend to del ete any
Cat al yst docunents or Catal yst confidenti al
I nformati on when you del eted your browser history?

A. No.

Q Did you intend to destroy any
evidence relevant to this litigation?

A. No.

Q Did you intend to destroy any

evidence in order to affect the outcone of this
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litigation?
A No.
Q Al so pursuant to the terns of the

Firestone order, you were required to produce an
affidavit of docunents that were in your
possessi on?

That's correct.

Did you do that?

| did, a few, but | did.

Q And did you | ocate a nunber of

> O >

Cat al yst docunents on your conputer?

A Yes.

Q How di d you becone aware of the
exi stence of those docunents --

THE COURT: You'd better just |ook up
once in awhile.

MR. CENTA: |'mso sorry, Your Honour.
| thought | was doing better today.

THE COURT: You had been, but you are
starting to revert.

MR. CENTA: dd habits die hard.

THE COURT: Ckay, Go ahead.

BY MR CENTA:

Q | think I al so, because of your

intervention, just lost a bet wwth Ms. Cooney,
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whi ch i s unfortunate.

How di d you becone aware that there
wer e Catal yst docunents on your conputer?

A When | perfornmed a cl oser

I nspection of all the files and folders on ny

conputer, | found that the -- when | had worked on
Catal yst files fromhone, | would email them from
my Catal yst account to ny hotmail account. | would

t hen downl oad them and work on a | ocal copy, save
that in the new folder, a Catalyst folder, and then
send it back or -- yeah, send it back.

| remenbered to delete all of those new
folders that | had created where | saved the copies
but forgot that the original copy of everything was
saved in ny downl oads fol der.

Q M. Myse, how has this proceeding
af fected you?

A Very negatively.

Q | n what ways?

A Vell, one, | haven't been able to
work for what was at the tinme ny first choice
enployer. | have had to sit off -- | had to sit
out work for alnobst a year and a hal f, which
represents about a quarter of ny career. And |

nmean, Catal yst was seeking for over a year to have
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me put in jail, which was obviously very stressful.

Q How has the nedia attention
associated with this story affected you?

A It has not been hel pful, and
actually, in ny job search [ ast year, follow ng ny
departure from West Face, several firns were put
off by the fact that I was involved in this.

Q Who is paying your legal bills in
this proceedi ng?

A West Face is.

Q Did West Face indemify you
agai nst any damage award that may be nade in this
proceedi ng?

A. They did not.

MR. CENTA: Those are ny questions,
Your Honour .

THE COURT: |s there any questioni ng of
this witness by you, M. Thonson?

MR. THOVSON: There is not, Your
Honour, thank you.

THE COURT: M. D Pucchi o?

MR D PUCCH O Thank you, Your Honour.

CROSS- EXAM NATI ON BY MR Di PUCCHI O

Q M. Moyse, your counsel didn't ask

you any questions about your educati onal
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background, but | take it you'll agree with ne that
you have a degree froma prestigious |Ivy League
uni versity?

A Sure. | try not to say that, but
that is --

Q Wll, et ne flatter you at |east
for my first question. You do, don't you?

A. Yes.

Q And you have a math degree; is
that right?

A That's right.

Q | believe | have seen sonmewhere in
this volum nous record that you scored near perfect
on your SATs when you took your SATs?

A. That's right. You haven't seen ny

GPA.

Q You scored near perfect on your
SATs?

A Yes.

Q | mgoing to suggest to you, you

are a pretty intelligent guy?

A Wth certain things, yes.

Q You do high-level analysis for a
l'iving, financial analysis?

A. | do.
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Q You work well with conputers as
wel |, don't you?
A. VWhat do you nean "work well with

conput ers"?

Q You use conputers in your
day-to-day work?

A. Yeah, limted functions, but yes.

Q You understand how to operate
Power Poi nt, as an exanpl e?

A. Yes.

Q And you understand what a registry

1 S?

A Not really.

Q Really? You don't understand what
a registry is? | thought we just heard evidence

about how you cl eaned your registry.

A | understood from ny searches that
| would have to clean ny registry. Al | did was
downl oad a registry cleaner to do that. | don't

really know what the registry is.
Q We'll cone back to that one.
You have taken an oath, by ny count,
approximately nine times already in this
proceeding; is that right?

A. "Il trust you.
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Q Al right. And each tine you took
that oath, you acknow edged the inportance of being
conpl etely honest and forthright to the Court,
right?

A | did.

Q And certainly you weren't
attenpting to mslead the Court when you were
sweari ng your oath, were you?

A. No.

Q And is it fair to say that
notw t hst andi ng that you have taken an oath
approximately nine times in this proceedi ng, that
we have had nunerous instances now where you have
had to cone back, after having been confronted with
I ndi sput abl e evidence, and admt that you were
i ncorrect in testinony that you gave to this Court?

A | have corrected earlier
statenents, yes.

Q Earlier |ies?

A | didn't know they were not true
at the tinme I swore them

Q | see. Well, let ne take you --
what | want to do with you, if you don't mnd, |
would i ke to go to your very first affidavit that

you swore in this proceeding, and let's take a | ook
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at the story you were telling at that point to the
Court. And this is at tab 2 of ny
cross-exam nation brief, Your Honour.

You recall this affidavit, M. Myse?
It is on the screen. You swore this affidavit on
July 7th, 2014; correct?

A Correct.

Q And agai n, you were being
conpl etely honest and forthright to the Court when
you swore this affidavit?

A At the tinme, | believed that
everything | was saying was true.

Q Al right. So let's |ook at sone
of the things you said in this affidavit at the
time when you were doing your utnost to tell the
truth.

And on page 2, paragraph 5, here is one
of the things you said to the Court at a tine when
you knew that what Catal yst was seeking was an
order that, "A", you would return to it
confidential information in your possession, and
"B", that you would be restricted fromtaking
enpl oynent at West Face, right?

A. Yes.

Q Ckay, so let's see what you say to
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the Court at that tine in paragraph 5 when you are
descri bi ng your duties as an anal yst at Catal yst,
and | am |l ooking at the last two sentences where
you say:

"I would normally review
publicly available information, such
as financial statenments and provide
anal ysis regardi ng the conpany's
potential value to Catalyst. From
time to time, | would also neet with
managenent groups of various
conpani es as part of ny due

diligence activities."

Ri ght ?
A. Yes.
Q And you nade a consci ous deci sion

in that paragraph to portray your duties as only
requiring you to review publicly avail able
I nformati on?

A | say "normally", and that was the
case, that normally | did review only publicly
avai |l abl e i nformati on.

Q And you didn't nention to the
Court, when you were trying to be honest, that on

many occasi ons you woul d revi ew non-public
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I nformation as well?

A That's right.

Q You neglected to nention that?

A. | think there is sonme di scussion
| ater on about the types of non-public information
| was exposed to.

Q | don't care about discussions
| ater on. |'m saying when you are swearing an
affidavit to the Court where you know the issue is
confidential information, what you try to do right
up front is portray to the Court that you review
publicly avail able information?

A. That is what it says.

Q And in fact, this was such a
glaring lie, 1"mgoing to suggest to you, that you
felt it necessary to correct your statenent in your
trial affidavit? Do you renenber doing that?

A | did correct the statenent, yes.

Q Yeah, you corrected that
statenent, didn't you?

A | believe so.

Q Because it was a |lie?

THE COURT: Well, where are you | ooking
at now?

MR D PUCCHHO Ckay, |'mgoing to take
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you, Your Honour, to his trial affidavit.

THE COURT: And may | rem nd you there
IS no jury here.

MR. DiPUCCHIO No, | understand, Your
Honour .

THE COURT: Well, |I'mnot sure.

MR DIPUCCH O It is
Cross-exam nation, Your Honour.

THE COURT: | understand that.

BY MR Di PUCCH O

Q So if you go to your affidavit,
trial affidavit, rather, it is at tab 1, Your
Honour, of ny cross-exam nation brief if you want
to find the nost convenient reference to it.

And if you go to paragraph 15 of what
you swore at trial now, so nowthis is the sane
paragraph that we saw in your affidavit of June the
7th -- or July the 7th, rather, of 2014, but on
this one you say:

"I would normally review
publicly available information such
as financial statenents and anal yze
the conpany's potential value to
Cat al yst."

And then you say, and this is the new
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part just down on the next page:
"Fromtinme to time, | would

al so review information provided to

Cat al yst pursuant to non-disclosure

agreenents [...]"

Do you see that?

A | do.

Q That is a new addition to your
affidavit evidence now?

A It is.

Q And that was just as true back in
July 2014 as it is today?

A. Yes.

Q So now if we can go back to where
| was, Your Honour, which is his July 7th, 2014
affidavit, let's go through sonme of the other
statenents you made to the Court in that affidavit.

Let's go down now to paragraph 10. So
the first thing you do here in paragraph 10, M.
Moyse, is you reveal to the public at large that
Catal yst was actively involved in the pursuit of
W nd Mobi |l e?

A Correct.

Q And you did that even though you

understood both in the witten communi cations
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bet ween counsel that pre-dated this affidavit and
in fact in M. Riley's affidavit that great pains
were being taken at that tinme to not publicly

di sclose the identity of the tel ecommuni cations
conpany, right?

A Yes.

Q But in your judgnent, in paragraph
10 it was appropriate for you to reveal to the
public at |arge that Catal yst was pursuing,
actively pursuing Wnd Mbile at that tine?

A | remenber it being sone topic of
di scussion with ny counsel about whether -- about
how we should put this information in.

Q Al right, I don't want to get
into discussions wth your counsel. The fact of
the matter is you publicly stated it in your
affidavit?

A Yes.

Q And not only did you publicly
state it, but you then went on to nake a point of
saying in paragraph 10 that contrary to M. Riley's
assertion that the opportunity was highly
confidential, it is well-known in the industry that
Catalyst is interested in purchasing Wnd Mobil e?

A | say that.
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Q So therefore, there was absolutely
no, | guess, feeling on your part that you should

retain that information confidentially?

A. Well, again, it was --

THE COURT: Well, what he has done is
he has put two newspaper articles in.

BY MR Di PUCCHI O

Q Well, no, Your Honour, but there
iIs a distinction, in ny respectful submssion, in
t he newspaper articles which indicated an interest
in pursuing Wnd Mbile and in your affidavit in
whi ch you categorically state that Catal yst was in
t he process of pursuing Wnd Mbile; correct?

A. | state that, yes.

Q Ckay. And then you say in
par agraph 11:

“I'n response to the all egations
at paragraph 30 of M. Riley's
affidavit, while |I had been worKking
on the Wnd Mbile file prior to
giving ny notice of resignation, |
was privy to very little, 1f any,
confidential information about the
transaction [...]"

Ri ght ?
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A That's right.

Q And that is fal se?

A. Havi ng seen all of the productions
now, yes, | was privy to nmuch nore confidenti al
I nformati on.

Q Well, are you trying to tell us
that nere weeks after you left Catalyst -- this is,
what, approximately two weeks after you |eft
Cat al yst ?

A. Well, a nonth and a half after |
st opped worki ng there, but sure.

Q Okay, but approximtely two weeks
after you ceased working at Catal yst, right?

A. Yes.

Q Two weeks after you cease wor ki ng
at Catal yst, you have no recollection that you
reviewed a huge anount of confidential information
inrelation to Wnd?

A. | remenber going through the data

roomand contributing to the diligence lists, but |

don't -- | didn't really renmenber anything el se.
Q You didn't renenber receiving an
of fer?
A Sorry?

Q A draft offer?
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A No.

Q You didn't renmenber that?

A No.

Q You didn't renenber | ooking at an

operati ng nodel for Wnd?

A | do renenber that, and that was
part of the analysis, | would say.

Q You didn't renmenber doing your
anal ysis that we | ooked at in March, the one in
relation to the conbination of Wnd and Mbilicity?
You didn't renmenber doing that?

A Not at all.

Q You didn't renmenber working on the
regul atory presentations?

A | had nentioned the regulatory
presentations here in the next -- well, in one of
t he next paragraphs.

Q Where is that? Can you show ne

t hat ?
A Can | have a second to --
Q Sur e.
A Keep scrol ling down, please.

(Wtness reviews docunent.)
Keep going. Keep going.

(Wtness reviews docunent.)
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Q Take your tinme to read it, M.
Moyse, and tell nme where you refer to the
regul atory presentation.

A | could be wong. | thought I
did, but if it is not in there, it is --

Q So you didn't refer to the
regul atory presentations in this one?

A | don't think |I have had a chance
to go through it fully.

Q You haven't had a chance to review
this affidavit fully?

A. | just want to doubl e-check.

Q Well, go ahead, read it.

A. Keep scrol ling, please, or sorry,
whoever is in charge of doing this.

(Wtness reviews docunent.)

M5. COONEY: | would refer you to
par agraph 12.

BY MR D PUCCH O

Q 12? Okay. |Is this the paragraph
you are referring to?

A That is correct, and | did correct
that the presentation did not solely relate to
Mobilicity, and ny recollection was w ong.

Q Al right, so let's back up one
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second. You didn't reveal to the Court that you
had done any regul atory presentations in relation
to Wnd, did you?

A | did not. | didn't renenber
t hat .

Q Right. Wat you were telling the
Court back in July of 2014 is that you had done a
regul atory presentation in relation to Mibilicity,
right?

A That is what | had renenber ed.

Q Right. So you were telling the
Court back in July of 2014, don't worry about W nd;
there is no concern about Wnd; | did sone
regulatory work in relation to Mobilicity, not
W nd?

A. That is what | renenbered, yes.

O

Al right, and that was fal se?

A Havi ng seen them now, that was
I ncorrect.

Q And | suggest to you, M. Myse,
the reason you were suggesting that the
presentation was in relation to Mbilicity and you
felt safe saying that to the Court is because you
didn't think anybody woul d be able to chall enge you

on that because you thought everything had been
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destroyed in relation to that presentation?

A No, | disagree. | knew that |
destroyed the soft copies, but I assuned the
partners still had hard copies.

Q And even when you descri be the
Mobilicity, what you say was the Mbilicity
regul atory presentation, all you say in relation to
that is that you were sinply updating three or four
charts in the presentation using publicly avail abl e
I nformati on?

MR. CENTA: Could you read the whole
sentence to him please?

BY MR Di PUCCH O

Q It says:

“[...] on two occasions

updating 3-4 charts in the

presentation using publicly

avai l abl e i nformation."

A. Well, | say that |I typed their
handwitten notes and did that.

Q Yes, but |I'msaying that is what
you were saying. You were trying to convince the
Court that all you were doing in relation to this
presentation was transposing publicly --

THE COURT: That is not what the
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sent ence says.

MR DiPUCCHIO He is saying he updated
three to four charts in the --

THE COURT: But he said nore than that
in the sentence. |If you are going to be fair to
him read the whol e sentence.

BY MR Di PUCCHI O

Q Yes, he says:

“I fulfilled a purely clerical

or adm nistrative role typing M.

Riley, M. de Al ba, and

M. Mchaud's handwitten notes into

a Power Poi nt presentation [...]"

| get that, Your Honour.

What | am suggesting is you were trying
to make it appear to the Court that that
presentation was really only based on publicly
avai |l abl e i nformati on?

A No, | don't -- that is not the
inpression | was trying to convey. The charts were
that | renenbered; the handwitten notes, | don't
think that is what | amtrying to say.

Q And in relation -- going back to
paragraph 11, which is where we were originally,

you say that in relation to Wnd that your role was
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mnor. Do you see this nowin the first part of
t hat paragraph, that you played a mnor role
essentially limted to contributing to a nenp?

A | see that.

Q And that wasn't true?

A My -- | believe that everything I
did, so the diligence was for the purpose of
contributing to the neno.

Q So you classified the work that
you perfornmed in relation to Wnd as being a m nor
role essentially limted to contributing to one
nmeno?

A. Correct. Al -- 1 agree that
there was a diligence process and | hel ped with
many diligence checklists and created many charts,

but that was all for the purpose of creating this

meno.

Q And you did nothing el se?

A. Specifically on Wnd, not that |
r emenber .

Q And then let's | ook at what el se
you said in your first affidavit. |[|f you go to

par agraph 36, in that paragraph you say:
“I't is noteworthy that neither

M. Rley nor M. Misters [...]"
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And M. Musters was the forensic expert
t hat had been retained by Catal yst, right?

A. Ri ght .

Q You say:

“I't is noteworthy that neither

M. Riley nor M. Misters provide

any actual evidence that |

transferred any infornation,

confidential or otherw se, from

Catal yst's servers to ny DropBox or

Box accounts or other personal

devices. Instead, M. Riley and

M. Misters rely solely on

unsupported specul ati on and

I nnuendo. "

Ri ght ?

A That is what it says.

Q And the reason you were saying
that was you were trying to point out to the Court
that, | ook, there has been no evidence presented
against nme that | actually copied anything to ny
DropBox account that was confidential to Catalyst,
right?

A That is what it says.

Q And as it turns out, that
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statenent was al so wong? |In other words -- well,
your statenment may not have been wong in the sense
that you were naking a statenent as to what

evi dence Catal yst had, but you were, in ny
suggestion to you, M. Myyse, you were m sl eadi ng
the Court because in fact there was information
that you had transferred via DropBox to your

per sonal conputer?

A. | did transfer information to
Dr opBox, vyes.

Q Right. So rather than telling the
Court that, what you did was you suggested to the
Court that M. Riley and M. Misters were relying
purely on unsupported specul ati on and i nnuendo?

A Well, | do say that | transferred
at the very least the Stelco files to ny DropBox.

Q Well, there was a heck of a | ot
nore than just the Stelco files that were on your
personal conputer, right?

A Right, and | deleted -- | believe

that | deleted all of those prior to |eaving

Cat al yst.

Q Ri ght .

A. And ny understanding was that this
was being call it positioned in a way to nmake the
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activity seemnefarious, when in fact | was using
it for work purposes.

Q Well, no, you go further than that
I n paragraph 36. You are accusing M. R ley and
M. Musters of relying on unsupported specul ation
and i nnuendo in a circunstance where we |ater find
out that there is 850-sone-odd docunents bel ongi ng
to Catal yst that are on your personal conputer?

A. And at the tinme, | had no idea
they were there.

Q So prior to making that statenent
I n paragraph 36, you nade no efforts to try to
figure out what in fact you may have had on your
conputer before accusing M. Riley and M. Misters
of unsupported specul ati on and i nnuendo?

A. Well, | said before that ny
practice was to save the work | was doing on ny
| ocal conputer in a new folder, and | know that |
had del eted all those folders prior to |eaving
Catal yst, so I just didn't think about the copies
that were retained in the downl oads fol der.

Q You didn't think of themat all
prior to nmaking that accusation?

A. No.

Q And you do it again at paragraph
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38 inthis affidavit. Rather than making a
statenent to the Court that | do not have any

Catal yst confidential information on ny conputer,
what you say instead in this paragraph again is M.
Ri |l ey has provided no evidence that | have used ny
personal DropBox account to store Catalyst files,
right? Again, it is a no-evidence statenent by
you?

A That is what it says.

Q And agai n, you nade that statenent
bef ore even checking your conputer in order to make
sure that you were confident that you hadn't taken
Catal yst confidential information with you?

A. Again, | checked where |I knew t hat
| had kept the files. | couldn't check where |
didn't know | had kept the files.

THE COURT: Is this a convenient tine
for the norning break?

MR DPUCCH O It would be, Your
Honour .

-- RECESSED AT 11:00 A M

-- RESUMED AT 11:25 A M

THE COURT: M. Di Pucchio.

BY MR Di PUCCH O

Q Thank you, Your Honour.
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W were | ooking at M. Myse's initial
affidavit, Your Honour, at tab 2 of ny
cross-exam nation brief.

M. Moyse, can | take you to paragraph
48 of that affidavit, just to |look at sone of the
ot her statenents you made to the Court back in July
of 2014. Here you tal k about having reviewed the
Stel co docunents prior to your departure from
Catal yst, right?

A. Yes.

Q And you say to the Court that you
were doing so sinply out of personal curiosity and
to |l earn nore about the transaction, right?

A Ri ght .

Q And | think what you said, either
in this affidavit or in sonme other affidavit, is
that you would frequently as a | earning experience
access unrelated files to what you were doi ng at
Catalyst in order to sort of learn a little bit
about how deals were structured and what kind of
opportunities were being pursued, et cetera, et
cetera?

A. Typically, | would | ook at past
deal s, not other in-progress deals, but yes.

Q For that purpose, though?
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A Yes.

Q To | earn nore about how deal s were
bei ng structured and about what ki nds of
opportunities had been pursued, how they were being
anal yzed, that kind of thing?

A Yeah, how they had been anal yzed,
but vyes.

Q And in relation to Stelco
specifically, what you say at the bottomis:

"While | do admt transferring
one Stelco file to DropBox to read

at hone, | deleted the file after

reading it and did not provide the

information to West Face or any

ot her parties.”

And as it turns out, that statenent as
well is incorrect, right, because we know now t hat
It was nore than one Stelco file that was on your
conput er ?

A That is what | had renenbered, but
I f there were nore, then there were nore.

Q So do you acknow edge now t hat
that statement was al so incorrect?

A. Yes.

Q And then if we go to paragraph 56,
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and this is in the context of your discussion of
telecomfiles, you say this in paragraph 56 in July
of 2014:

"As nmentioned above, as a

| ow-| evel enployee, | was not privy

to any internal discussions about

the strategy behind Catal yst's

potential acquisition of Wnd Mbile

or how Catal yst planned to structure

a potential deal."

And just stopping there, do you
acknow edge today that that statenment is incorrect?

A. | don't renenber specific
di scussions around either of those, but | probably
was a part of sone.

Q Wel |, probably or you were, now
that you have been confronted with all of the
evidence in this case?

A. | certainly was part of sone
di scussi ons, yes.

Q Ckay. And not only were you part
of at |east sone discussions which you now
acknow edge, | put it to you that you were aware of
the strategy behind Catal yst's potenti al

acqui sition of Wnd and you were aware of details
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as to howit planned to structure the deal; do you
acknow edge that today?

A. In terns of the strategy, again, |
know that they had wanted to conbine it with
Mobilicity. | didn't renmenber at the tinme any of
the details of the PowerPoints, given how frantic
the pace of work was. And in terns of structuring,
|"'mstill not sure | really knew anyt hi ng about
t hat .

Q Wll, we'll conme to an enmail that
you send in |ate May --

A Sur e.

Q -- about your understanding as to
how t he deal was going to be structured. Do you
remenber the email |'mreferring to?

A Yes, | do.

Q We'll cone to it later. R ght?

A

Yeah, | renmenber it.
Q Your counsel took you to it this
nmor ni ng where you tal k about the 300 mlIlion

dollars and how it was going to be structured,
right?

A. Sure. | mean, that is one aspect,
but sure.

Q No, but ny only point to you, M.
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Moyse, is that when you were testifying in July of
2014 that you were not privy to any internal

di scussi ons about the strategy or how Catal yst

pl anned to structure a potential deal, we can all
agree now, with the benefit of the evidence that
has been produced in this case, that that was

wWr ong?

A Yeah, partially wong, yes.

Q And then if you go to paragraph 62
and on, this is where you were discussing in your
original affidavit the investnent research nenos,
the investnent nenos that you sent along to West
Face as part of the interview process; do you
remenber that --

A. | do.

Q -- inthis original affidavit?

And at that tine, i.e., July of 2014 when you swore
this affidavit, you believed that there was no
record of what you had sent to West Face, right?

A | didn't believe I had a record.
| had no idea what West Face had.

Q Ri ght, but you believed that there
was no record of what had been sent to West Face?

A | assuned that they had retained

all of their ennils.
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this is you

confi denti al

which is the paragraph | wanted to draw your
attention to, you said this to the Court back in

July of 2014:

this nmorning to finally acknow edge that in fact

the nmenos you did send to West Face were

Q And what you say in relation to
say:

"I do admt that early in ny
I nterview process with West Face,
via one email, | provided West Face
with four conpany research pieces |
created at Catal yst between Novenber
2012 and January 2014."
You go on to describe why.
And then if you | ook at paragraph 64,

"Three of these research pieces
did not contain any confidenti al
I nformation or information
proprietary to Catalyst; it was al so
nmy understandi ng that Catal yst was
not actively pursuing an investnent
in any of these conpanies."

Now, did | understand your evidence

and were proprietary to Catal yst?

A. Yes.
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Q So that statenent that you nmade in
par agraph 64 of your original affidavit to the
Court was w ong?

A It was incorrect.

Q s there a distinction between
I ncorrect and wong?

A. No, but --

Q Ckay.

A. -- again, | have had the benefit
of tinme and having now reviewed all the docunents
in full.

Q Yes, that is exactly the point |
amtrying to make here, M. Myse, is that when you
swore your affidavit in July of 2014, your
attitude, | suggest to you, was unless you can
point nme to a docunent that is going to contradict
what | have to say, | can pretty nuch say whatever
| want, whether it is true or not?

A. | don't agree. | knew that West
Face woul d be produci ng these.

Q It doesn't matter, | nean, whether
you knew or didn't know that Wst Face was going to
be producing them The fact of the nmatter is you
took the position to the Court back in July of 2014

that those research pieces weren't confidential or,
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for that matter, proprietary to Catal yst?

A And that was incorrect.

Q And when did you cone to the
realization that that was incorrect?

A. Wll, | think | acknow edged when
you cross-examned ne on this that it was
definitely proprietary and, | nmean, an anal ysis,
and that was certainly confidential, so just
because they were -- just even if they were based
on publicly avail able information, they were
confidential and | shouldn't have sent them

Q Well, as a matter of fact, M.
Moyse, when | initially cross-exam ned you on that
affidavit of July 2014, the position you took in
that cross-exam nation was that you didn't even
under st and what nmade those pieces confidential; do
you renenber that exchange?

A | do renenber that, and | think in
sone cases it is a bit -- it can be conplicated,
but there is no doubt that at |east parts of the
menos and the nenos thensel ves were confidential.

Q Wl l, we had an extensive
di scussion, and I'mnot going to take you to it
because it covers pages of transcript and Hs

Honour will have that transcript available to him
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but part of it was actually reproduced by Justice
Lederer in his injunction decision; do you renenber
t hat ?

A | do.

Q Where he explicitly pointed out
that even after you were confronted with these
menos, you still would not acknow edge that there
was anyt hing confidential, and you went a step
further and took the position before the Court that
you didn't understand what confidentiality was?

A That wasn't ny position. M
position was | couldn't pick out particular |ines.
It doesn't change the fact that | do think the
nmenos as a whole were confidential.

Q Ch, no, you think that now, right?

A. They were definitely proprietary,
and | knew fromthe start | never should have sent
t hem

Q Well, | know, but you say now that
you knew fromthe start that you never should have
sent them M question to you is why would you
take the position in July of 2014 and when |
initially cross-exam ned you that they weren't
confidential and that you had no idea what made

t hem confidenti al ?
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A It was a m st ake.

Q So then if | could take you very
briefly to the second affidavit in the sequence of
events that you filed, and this is your affidavit
of July 16th, 2014. It is at tab 3 of ny
cross-exam nation brief, Your Honour.

And this affidavit, M. Myse, was nade
In response to certain affidavits that had been
filed by Catalyst and, in particular, an affidavit
by M. Misters that anal yzed the cell phone that
you had turned in to Catalyst, a BlackBerry, prior
to leaving the firm right?

A | remenber that.

Q And we saw in your first affidavit
that you did not cone clean to the Court about the
fact that you had w ped your BlackBerry prior to
giving it back to Catal yst, right?

A | didn't think there was any
rel evant information on it.

Q Right. And then in this
affidavit, in response to the affidavit from M.
Musters that brought that to the attention of the
Court, you then try to explain why you w ped that
Bl ackBerry, right?

A Correct.
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Q And as far as we can tell, you
wi ped that Bl ackBerry at sonme point between June
the 17th and June the 19th, as | recall; is that
fair?

A That is fair.

Q Ckay. And by June 17th, |'m going
to suggest to you that you knew that there was a
possibility that Catal yst would be litigating with
you in relation to your having accepted a position
at West Face; is that fair?

A It may have been a possibility.

THE COURT: You are not being asked to
guess here. Just say what you renenber or what you
don't renenber.

THE WTNESS: It was a possibility.

BY MR Di PUCCHI O

Q You were aware -- so | guess |et
me just refrane your answer so we are all
under st andi ng what you are trying to say. You were
aware by June 17th that there was at | east a
possibility that Catalyst would be bringing an
action agai nst you?

A. Yes.

Q Because by that point in tine

there had been a | ot of correspondence, and we have
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seen sone of it in the record, between counsel in
relation to your departure?

A. Well, | think we were hopeful to
avoid it, but it was still possible.

Q Right. And so what you say in
this affidavit, and I am | ooking specifically at
par agraph 4 now, you say:

“I '"wi ped" the data from ny

Bl ackBerry prior to returning it to

Catal yst, not to 'destroy evidence',

but to renove ny personal

I nformation fromthe device."

And you go on to say sone other things,
but what | want to do is | want to go right to the
| ast sentence:

“"I'n any event, | did not use ny

Bl ackBerry device or ny Catal yst

emai | account to conmunicate wth

West Face so this information was

not deleted when | w ped the device

prior to returning it to Catalyst."

Now, let's just pause there for a
second. That, sir, we know nowis not true?

A. Are you referring to the fact that

| took a couple of phone calls on it?
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Q Exactly right. You in fact did
and had used your personal Bl ackBerry for the
pur pose of comunicating with Wst Face?

A. Yes, | had two phones. | didn't
remenber at the time which one | had used.

Q But, sir, if you don't renenber
things at the time, is it just sinply your attitude
that you should be fast and | oose wth what you are

telling the Court in a sworn affidavit?

A No. | didn't think | had used it
for that.

Q Sorry?

A | didn't think | had used it for
t hat purpose.

Q But if you were not sure about it,

| suggest to you that you ought not to have nade
this statement in an affidavit sworn to the Court?

A It was wong. It was a wong
statenent, but | thought it was true.

Q So we can all agree now that you
did, in the process of w ping your BlackBerry,
destroy evidence of your communications wth West
Face?

A. | don't agree. That evidence is

call logs. That is not destroyed on the
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Bl ackBerry.

Q What call logs, sir? The call
| ogs are exactly what you destroyed?

A But evi dence of those calls has
been produced.

Q No, no, sir, listen, follow ne.
Your Bl ackBerry would have a history of calls that
were made between you and West Face?

A Sure, but Catal yst gets the bills.
They coul d have gotten the list of calls |I had nade
and received.

Q Sir, do you know whether the bills
that Catal yst woul d have recei ved woul d have
contained that |evel of detail?

A. | don't.

Q So can you and I, just taking a
step back, agree that evidence that existed on your
Bl ackBerry in relation to the call log, at m ni num
woul d have cont ai ned evi dence of your
communi cations with West Face in this critical
peri od?

A The information on the Bl ackBerry,
yes, woul d have been del et ed.

Q And in addition to whatever call

| ogs may have exi sted on the Bl ackBerry, your
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Bl ackBerry al so woul d have contained a record of
t ext nessages as an exanpl e?

A Correct.

Q And any evidence of any text
nmessages that you sent using your BlackBerry was
al so del et ed?

A | don't know.

Q You don't know that?

A Well, again, | don't know if the
text nmessages can be recovered in sone other way.

Q Sir, your evidence was, and | can
take you to it in paragraph 3 of this affidavit,
that the reason you w ped your Bl ackBerry was
preci sely because you wanted to renove evi dence of
t ext nessages?

A That was the best | could do, was
delete it fromthe device. That doesn't nean |
didn't think there was a possibility it could be
recover ed el sewhere.

Q And how did you think that was all
going to work? How did you think your text
nmessages were going to nmagically be recovered?

A. |"mnot a technical expert. |
don't know.

Q It is safe to say, is it not, sir,
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that by the tinme July of 2014 rolls around, you
under stand and understood full well, both through
the affidavits that had been filed and the
cross-exam nations that had occurred by that point
intime, that there was a significant issue around
your having, "A", deleted the March 27th email to
West Face and, "B", having w ped your Bl ackBerry;
can we agree with that?

A Yes.

Q So you knew by that tinme, as early
as July of 2014, that Catal yst was going to be
maki ng certain subm ssions to the Court about the
fact that you had been del eti ng evi dence?

A Yes, it seened like it.

Q And you al so acknowl edged to ne in
your cross-exam nation that took place in July of
2014 that you had been deleting information from
your personal conputer throughout the March, April
and May 2014 tinmefrane, right?

A Correct.

Q Do you recall that?

A Yes.

Q And | suggested to you that the
only way we were going to be able to determ ne what

it was that you had del eted from your conputer in
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March, April and May of 2014 was through a forensic

exam nation, right?

A Yes.
Q And you wel | understood that?
A. Yes.
Q Now, you'll agree with ne with

respect to your role at Catal yst and your work at
Catal yst, M. Myse, that there were approxi mately,
by ny count, seven people working at Catal yst at
the tinme you were there, seven investnent
prof essi onal s?

A. Seven or eight. Lorne joined
about hal fway while | was there, and then Mark |eft
alittle later, so between seven and eight, |
t hi nk.

Q And by March of 2014, you were one
of only six investnent professionals working at
Catal yst; | believe there were three partners, one
vi ce president and two anal ysts at that tine?

A Yeah, Andrew left sonetine in |late
March, but after he left, there were only six.

Q Right. So as of I'mgoing to
suggest to you the date is March 26th, but let's
just say March of 2014, okay? As of March 2014,

you are one of six investnent professionals at the
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firn®

A That's right.

Q And | am goi ng to suggest to you
that that's quite a small teanf

A Sur e.

Q That was a snaller teamthan the
teamthat you were going to be joining at West
Face?

A Yes.

Q Now, at the tine that you neet
wth M. Dea, and | believe it was March 26t h,
2014, 1 think your evidence this norning was that
M. Dea asks you in that neeting to send him
sanpl es of your witing?

A Correct.

Q Correct?

A Yes.

Q And | think you said that he said
to you that you should nake sure not to send any
confidential information?

A He made that clear.

Q And notw t hstandi ng his having
said that to you, you went ahead and produced to
hi m what you now acknow edge were confidenti al

research pieces?
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A Yes.

Q And is it the case, sir, that the
reason you sent those pieces to M. Dea at that
time was because, as you said in your
cross-examnation in July, that you didn't believe
they were confidential and therefore you were at
liberty to send themto hinf

A No, the first -- | specifically
chose stale, dead, old, inactionable analysis. |
did al so, secondarily, at the tine | believed that
they didn't contain confidential information. |
drew the Iine in the wong pl ace.

Q Right. So what | was suggesting
to you, sir, is did you feel that you were okay to
send M. Dea that kind of work because you were
drawing a line in the sand about confidentiality
t hat sonmehow al | owed you to concl ude that those
research pieces were not confidential?

A. At that tinme, it was a lapse in
judgnment that | alnost inmmediately regretted.

Q Ckay, but we'll get to that in a
second. I'mtrying to cone to another point. | am
suggesting to you or I'mputting to you that it
wasn't a |lapse in judgnent. You understood at the

tinme that you were drawing a line in the sand about
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confidentiality that allowed you to send that kind
of nmenoranda to M. Dea?

A No, | never should have sent it to
hi m

Q And you knew that right at the
time?

A. It was a | apse in judgnent.

i mmedi ately regretted it.

Q Ckay. And you regretted it to the
poi nt that you decided that the appropriate way to
address the matter was to del ete any evi dence that
you had sent those nenbos to M. Dea?

A. That is what | did.

Q You certainly didn't tell anybody
at Catal yst that you had had this | apse in judgnment
and that you had sent the firms confidenti al
Information to another firnf

A | did not.

Q s it your recollection sitting
here today, M. Myse, that you sent that ennil
fromyour hotmail account while you were at hone?

A That is correct.

Q So you were not at work when you
sent that enail to M. Dea', you were at hone?

A That's correct.
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Q And | am goi ng to suggest to you
that you had copies of the investnent neno on your
personal conputer at hone?

A | must have had them if | sent
them from hone.

Q Wll, in fact, when you swore an
affidavit of docunments subsequent to our appearance
before Justice Firestone, you included in your
affidavit of docunents the investnent nenos that
were sent?

A Yes, | know those were included,
yes.

Q Right. So in fact, you had those
I nvest nent nenos, together wth about another 840
docunents, on your personal conputer at the tine?

A Correct.

Q And just so we have it for the
record in case it becones relevant in our closing
subm ssions, if you would turn to tab 12 of the
cross-examnation brief, this is a letter of July
22, 2014 fromyour fornmer |awyer, and then attached
to that, M. Myse, if you go to the attachnent, is
the affidavit of docunents that you produced to us
subsequent to our appearance before Justice

Firestone, right?
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A Ri ght .
Q Where you were essentially

conpelled to produce this affidavit of docunents,
right?

A Ri ght .

Q And we can see, just to bring this
poi nt home, at page 12 of this docunent, you wl|
see right there, and keep going down, in the mddle
of the page 424 "Honburg | nvestnent Meno. pdf";
right?

A That's correct.

Q That is one of the investnent
menos that was sent on to West Face?

A. That's right.

Q And the others are there as well.
|"'mnot going to take your tine going through it,
M. Myse, but they are on pages 13 and 19 of this
docunent and we can review those |ater.

But while we are on this particul ar
docunent, if you go to page 17, there is a
reference in nunbers 653 and 654 to a "Project
Turbine - Prelimnary Diligence Request List", and
there's two of them two prelimnary diligence
request lists inrelation to a Project Turbine,

right?
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A Yes, one is an Excel and one is a
PDF. They are the sane, | think.

Q And Project Turbine, just so we
have that for the record, was an internal code nane
at Catalyst for the Wnd opportunity, right?

A That's right.

Q And if you go to page 20 of this
docunent, and | am | ooking now at the reference to
nunber 760, we see a docunent that resided on your
personal conputer entitled "Turbine V2", and it
| ooks to be an Excel spreadsheet; is that correct?

A. That's right, | believe that is
the nodel | reviewed on vacati on.

Q Ckay. So that was the operating

nodel for Wnd that you were working on?

A | think that is what -- not
| ooking at it, | think that is what it was.
Q Ckay, and that al so was on your

per sonal conputer?

A Yes.

Q And just to take you through sone
of the other docunents, other kinds of docunents
that are in this affidavit of docunments, for
exanple, if you go to page 9, and | apol ogi ze for

flipping around here a little bit, page 9, entry
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268 to 272, you see a nunber of references there to
various versions of a "Catalyst FTC Presentation”;
do you see that?

A Yeah, | renmenber what that is
clearly.

THE COURT: Wait, just wait for the
guestion. Al he asked you was do you see that.

THE WTNESS: Sorry.

THE COURT: Either the answer is yes or
no.

THE WTNESS: Yes, | did see that.

BY MR Di PUCCHI O

Q And | am goi ng to suggest to you
that what that is, M. Myse, is those were drafts
of a presentation to the Federal Trade Conm ssion
that you prepared on behalf of a portfolio conpany
that you were nmanagi ng cal | ed Advant age?

A That's correct.

Q And we see that you had various
iterations of that presentation on your personal
conput er ?

A That's correct.

Q And that was a regul atory
presentation that was being nmade by you or prepared

by you?
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1 A Yes.
2 Q In regards to Advant age?
3 A Yes.
4 Q And am | correct that in that
5 particul ar case where you nmade that regul atory
6 presentation to the -- or when you prepared that
7 regul atory presentation to the FTC, that you
8 actually presented that to the FTC?
9 A | did?
10 Q Yes, did you?
11 A No, | was not there.
12 Q Okay. Were you responsible
13 primarily for putting together that presentation?
14 A | renmenber having a big hand in
15 it. | was certainly taking instruction from
16 Gabriel, but I definitely did have input.
17 Q So that particular regulatory
18 presentation you do recall having played a role in?
19 A Yes.
20 Q An active role?
21 A More active than the other, yes.
22 Q Well, that is ny point. You
23 pl ayed an active role in that particular
24 presentati on?
25 A Yes.
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Q To the point where when you were
neeting wwth M. Dea and sendi ng hi myour deal
sheet, you actually nentioned to M. Dea that you
had taken the lead in making a regul atory
presentation to the FTC on behal f of Advantage?

A If that is what it says, then yes.

Q And you al so had, for exanple, on
page 6 of this docunent on your personal conputer,
tabs 163 -- sorry, 161 to 163, as an exanple, you
had busi ness plan nodels for Advantage on your
personal conputer?

A Yes.

Q Those were business plan nodel s
that you were primarily responsible for drafting in
relation to Advantage, right?

A. Yes, | had a big part in those.

Q Right. And do you agree with ne
that all of the docunents we just reviewed, M.
Moyse, were confidential?

A. Yes.

Q Now, in relation to the Honburg
meno specifically, M. Myse, this being the neno
that you sent to M. Dea and that we just |ooked at
was on your personal conputer at the tine, right?

A. Yes.
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Q In relation to the Honburg neno
specifically, do you acknow edge today that the
Honmburg nmeno i ncluded information that Catal yst had
recei ved pursuant to a non-di sclosure agreenent
entered into with Honburg?

A It did.

Q And yet you elected to send that
docunent to M. Dea, notw thstanding that there was
an NDA in place in relation to the information
contained in that docunent?

A Well, | don't know the terns of
the NDA, but certainly the information provided in
It was under an NDA.

Q And do you agree with ne, sir,
that your providing that information to a third
party was in contravention of the understanding
under the NDA?

A That is why | said | haven't seen
iIt, so |l don't know when it expired or what the
di fferent provisions were.

Q So you had no concern one way or
the other in sending that neno to M. Dea that you
may have been putting your enployer, Catalyst, in a
position of having breached the NDA wi th Honmburg?

A. It wasn't that | had no concern,
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but | just -- | did not think of that.

Q Do you have a concern now at
| east? Can we acknow edge that that ought to have
been sonmething in your contenplation at the tine?

A. Yes.

Q | want to talk a little bit about
Arcan, which is, as you know, another one of the
menos that you sent to M. Dea in March, right?

A. Yes.

Q And if you go to, and this is in
the cross-examnation brief, tab 11-B, this is a
copy of the internal investnent nenorandumthat you
prepared for Catalyst in or around January of 2014,
It appears?

A That is what it |ooks I|ike.

Q Vll, is that what it is?

A | believe it is, yes.

Q And am | correct that your
anal ysis of Arcan woul d have obvi ously pre-dated
January 2014? You woul d have been doi ng work on
Arcan for sone period of tinme before producing this
I nvest ment nmeno?

A. Yeah, | renenber doing it over
nostly the Christmas break, so it woul d have been

Decenber, but not really any tine before that.
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Q But am | correct that Catal yst had
been followi ng Arcan for sone period of tine before
that, to your know edge?

A Not to ny know edge.

Q And in this nmenorandum that you
send along to M. Dea, |I'msure that you and | can
agree now that it presents your investnent thesis
for Arcan?

THE COURT: Wen you say "your", do you
nmean - -

MR D PUCCH O Authored by M. Myse.

THE COURT: Well, when you say it's
“your" thesis, do you nean it is M. Myse's
thesis? Wlat's your question? O was it
Catal yst's thesis?

MR DPUCCHO Well, ultimately, |
guess it becones Catal yst's.

THE COURT: | just want to nmake sure
that we all understand the questi on.

BY MR Di PUCCH O

Q No, | understand, Your Honour.

What | am suggesting i s you devel oped
the i nvestnment thesis?

A. In this instance, yes.

Q Wi ch then becane Catal yst's
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I nvestnent thesis, right?

A As the neno was the property of
Catal yst, yes, but I never discussed it with the
partners there.

Q And one of the conclusions you
reached in the investnent neno, and |'mreferring
specifically, Your Honour, to page 3, you will see
it there in bold right in the mddle of that page:

“"Arcan currently trades at a
significant discount to its peer
average on all key valuation

metrics."”

Ri ght ?

A. Yes.

Q And | take it fundanmentally your
I nvestnment thesis which you submtted to the
partners at Catal yst was that Arcan was an
opportunity that nerited sonme consideration?

A. |"msorry, | never said |
submtted it to the partners.

Q Well, that you prepared and then
did what with it?

A | discussed it with Zach M chaud,
and | never followed up on sone snmall coments that
he had had.
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Q Ckay, but you were presenting it
to the Vice President at the tinme, M. M chaud,
right?

A We discussed it together, yes.

Q And this anal ysis you understood
woul d be taken to presumably the Chief |nvestnent
O ficer at Catal yst?

A No, | don't agree.

Q Ckay. Wiat did you think was

going to be done with this?

A He had sone comments that he
wanted -- he wanted ne to nake sone small changes,
smal | changes. | never got around to nmaking them

And it just kind of died.

Q No, but what did you think at the
time that you were preparing this was going to be
done with it?

A | was hopi ng maybe that is what
m ght be done with it, but ny experience had told
me that that was highly unlikely.

Q So is it your evidence, and | want
to understand this, M. Myse, is it your evidence
that this was an investnent opportunity that you
were presenting or hoped to present?

A. Yes.
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Q To the Catal yst partners?

A Yes.

Q So this was research that you were
doing in relation to an opportunity that you hoped
to present to the Catalyst partners or to the team
| guess, in order to convince the teamthat it
shoul d pursue this opportunity?

A Hoped, vyes.

Q So this is an exanple of a
situation in which an analyst |ike you was
attenpting to bring an opportunity forward for
consideration to the partners?

A. | nean, it never got there, so --

Q That is not what | asked you.

A | have always said that | took
this project on independently and that woul d have
been ny hope, but it was an independent project.

Q Right. So nmy question quite
sinply was that this is one exanple of your
undertaki ng research on your own in order to
present a potential investnent opportunity to the
rest of the team including the partners?

A. And | just let it die because |
was di scour aged.

Q No, no, just listen to ny question
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and then give an answer. WAs it or was it not an
opportunity that you researched on your own in
order that you could present it to the team and the
partners as a potential investnment opportunity?

A. Yes.

Q Now, let's |eave aside the fact
that in July of 2014 you took the position that
none of that was confidential. Let's |eave that
aside. You recall that when | cross-exam ned you
in July of 2014, | specifically asked you what you
were working on in your first three weeks at West
Face; do you renenber that?

A. | do.

Q And do you renenber your answer to
me was "Not nuch"?

A. That's right.

Q What you didn't tell nme, M.

Moyse, | suggest to you, was that on your very
first day on your job at West Face, you were
anal yzi ng Arcan?

A That is what | did and, yeah, in a
few hours on ny first day, yes.

Q Yes, and ny question is to you
what you did not tell ne in your cross-exam nation

was that you were working on Arcan while you were
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at West Face?

THE COURT: Well, the problemw th this
line of questioning is | don't know what the
transcript said. W don't have it in front of us,
so the wtness doesn't have it. And as you know,
ordinarily, transcripts get used from a previous
exam nation if the witness gives evidence different
fromwhat he said beforehand. So --

MR. Di PUCCHI O Yes, Your Honour, the
difficulty in this case is, of course, we are not
dealing with a discovery transcript, and I woul d
totally agree with Your Honour that discovery
transcripts --

THE COURT: What is the difference? |If
it is the transcript of a cross-exam nation, it is
no different.

MR DPUCCH O Well, it is evidence in
this proceedi ng, though, Your Honour. W have
agreed as part of the trial protocol that all
previ ous --

THE COURT: That may be, but all I'm
saying is that you are now saying to the wtness he
gave sone different evidence before or gave
evi dence about sonmething or other, and it is not

very hel pful to nme because | don't know what he
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sai d before.

MR D PUCCHI O Ckay, well, all right,
l et me just short-circuit that a little, Your
Honour, and break it down.

| had asked himthat his evidence prior
in July of 2014 when he was cross-exam ned was in
response to the question, "Wiat did you do during
your first three weeks of work?" was "Not nuch."
That is not -- I'"'mnot challenging himon that. He
acknow edges that was his evidence.

And now what | am asking himis a
slightly different question, Your Honour, which is
to say you didn't nention in your evidence in July
of 2014 that you had done work at Arcan. So there
Is nothing to i npeach himon there. It is sinply a
statenent of what he didn't tell nme in July of
2014.

So we can go to the transcript. | can
show you the answer he gi ves where he says " Not
much", but it is not for the purpose of inpeaching
hi m because he acknow edges that that's what his
evi dence was.

THE COURT: Well, you can go ahead.

BY MR Di PUCCHI O

Q Al right. So what you didn't
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tell me, M. Myse, in July of 2014 was that in
fact you had done work on Arcan in your first day
at West Face?

A That is right.

Q And we only becane aware of that
fact, M. Myse, when we find out from Wst Face in
the course of the notion to appoint an |ISS that
t here was sone work product perforned by you in
relation to Arcan, right?

A Correct.

Q And you say, M. Myse, in your
evi dence here this norning that you worked on the
Arcan file at West Face w thout having been
i nstructed by anybody to do that?

A Correct.

Q You sinply becane interested in it
when M. Giffin yelled out on the trading fl oor
that there was sonething happening in relation to
Arcan?

A He said it out loud. | wouldn't
say yelling, but yes, he nmade it clear to everybody
t here.

Q Ri ght, and you said, well, since
there was generally fewer people at West Face there

than would ordinarily be the case, you started to,

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 6 on June 13, 2016 Page 1488

of your own initiative, ook into the Arcan
opportunity?

A Correct.

Q And of course, at that point in
time you had only been working there for
approxi mately a few hours, right?

A. That is right.

Q And then if | understood your
evi dence correctly this norning, you are doing sone
kind of analysis in relation to Arcan and then M.
Si ngh reaches out to you the foll ow ng norning?

A. | believe it was the foll ow ng
day. | can't renmenber the exact tinme, but yes.

Q Al right, the follow ng day M.
Si ngh reaches out to you and asks you what you are
wor ki ng on, right?

A Yes.

Q And you tell himyou are working
on Arcan?

A Yes.

Q And M. Singh tells you stop
wor ki ng on Arcan?

A. Yes.

Q Did he tell you why you needed to

stop working on Arcan?
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A Wl |, he had asked is that one of
the four nenps, and | said yes. So he didn't say
exactly why but -- no, he didn't say why.

Q Dd M. Singh express to you that
you ought not to have been working on Arcan?

A He just nmade it clear that |
shoul d not be working on Arcan, and to ne that |
shoul d have taken that as | should not have been
working on it in the first place, but he did not
specifically express that.

Q And this conversation with M.

Si ngh that occurs the day followng the email from
M. Giffin and your having heard M. Giffin say
sonet hi ng about Arcan on the trading floor, that
conversation with M. Singh occurs after you say
you had a very serious conversation wi th himabout
confidentiality?

A Correct.

Q And yet that conversation that you
had with M. Singh that you characterized as a
serious one in relation to confidentiality did not
in your mnd raise any red flags at all wth
respect to your working on an opportunity that you
had previously anal yzed for Catal yst?

A Because | was not referring to any
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of the work I had done at Catal yst and because this
situation had nothing to do with it other than the
sane conpany, no, it didn't.

Q Yes, SO you were using your own
judgnent at that stage as to the boundaries that
wer e being placed upon you in relation to the
activities you were performng at West Face insofar
as they touched upon activities that you had worked

on at Catalyst? You used your own judgnent?

A | wasn't referring to anything
confidential, yes, | used ny own judgnent.
Q Now, just in ternms of your role

generally at Catalyst, M. Myse, you'll agree with
me that you did performduring the course of your
tenure at Catal yst sone very high-Ievel,
sophi sti cat ed work?

A Yes.

Q For exanple, you built waterfall
nodels in relation to various investnents?

A Correct.

Q You |l ed due diligence activities
inrelation to various investnents?

A. | think we agreed before |eading
was an overstatenent, but | certainly contributed a

| ot to sone, yes.
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Q Wll, I"mjust reading, quite
frankly, fromyour CV --

A No, | know.

Q -- that you sent along to M. Dea
where you descri bed yourself as having | ed due
diligence activities. Ws that an exaggeration in
your CV?

A It was a bit of an exaggerati on,
yes.

Q | see. You certainly were
i nvol ved in negotiations as it related to several
transactions?

A. Yes.

Q In relation to sone of the
i nvestnents that had been nmade at Catal yst, you
were the day-to-day team | eader?

A For periods of tine, yes.

Q So for exanple, with respect to
Advant age, which we have di scussed al ready, you
wer e and descri bed yourself openly as being the
day-to-day team |l eader in relation to Advantage?

A Yeah, | was the face of Catal yst
on the ground with the conpany.

Q Yes, and in fact, in relation to

Advant age specifically, M. Myse, you were the one
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that conducted the initial analysis of the
I nvest nent opportunity, right?

A. In conjunction with Mark Horrox
and Lorne Creighton, yes.

Q Now, | had understood -- when did
M. Creighton join Catal yst?

A. It was in late July or early
August of 2013.

Q Ckay. And you did a nunber of
tasks, perforned a nunber of tasks in relationto
Advant age specifically, one of which was that your
anal ysis was used in order to nmake a decision to
cl ose 30 concessions?

A. That was part of the conpany's
busi ness plan, but our analysis helped refine it,
sure.

Q Right. Your analysis, as a result
of your analysis, the decision was nmade by
managenent to cl ose 30 concessi ons?

A No, they had already decided to
close a lot of concessions, and then the analysis
hel ped refine exactly which ones. But ultimtely,
t hey nade the decision i ndependent of what sone of
t he nunbers said.

Q Ri ght, using your analysis?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 6 on June 13, 2016 Page 1493

A I n part, yes.

Q As we have already | ooked at, you
created a presentation for the FTC, right?

A. Yes.

Q You were responsible for preparing
t he conpany's go-forward pl an?

A. Maybe to sone extent, yes.

Q You actually participated in
I nterview ng candi dates for senior nmanagenent
positions at Advant age?

A | interviewed sone CFO candi dat es,
yes.

Q "' mgoing to suggest to you that
at least insofar as it relates to Advantage,

Catal yst was giving you a lot of responsibility at
that tine?

A Again, | had a lot of things -- |
had a | ot of responsibility in terns of tasks. |
had no responsibility in terns of any ability to
make a deci sion.

Q Well, are you suggesting that you

had no input at all into the maki ng of decisions?

A. "1l tell you for one, our input
was to not make the investnment at all, and that was
i gnor ed.
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Q Al right. Wose input was?

A The investnent team Mark Horrox,
Lorne Crei ghton and nysel f.

Q Ri ght, and then what happened wth
that investnent anal ysis?

A W were told to tweak the nunbers
in away that made it |look |ike a positive
i nvestnent, and then Catal yst went ahead and nade
t he i nvestnent.

Q Ckay. And do you disagree with ne
that you were given a lot of responsibility in
relation to Advantage, for exanple?

A Again, | agree | had a |lot of
tasks. | don't ever -- | didn't ever feel as if |
had true responsibility.

Q So you nake a distinction between
tasks that you were being asked to perform and
responsibility?

A | think there is a difference,
yes.

Q And in fact, you consi dered
yourself to have been worthy of pronotion to the
role of an associate at Catal yst in 20147

A Wll, | nean, | was told that they

woul d be pronoting ne, yes.
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Q Ri ght, so they were inpressed
enough at Catalyst with your carrying out your
duties over the |ast year that you were there that
they had told you that they were going to be
pronoting you to the role of associate?

A Correct.

Q And in fact, in your description
to potential enployers that you were sendi ng your
resumg out to in the early part of 2014, you
descri bed yourself as an associate at Catal yst?

A It seened that the pronotion was
all but finalized, yes.

Q Ri ght, but whether it was or
wasn't, you described yourself to your potenti al
enpl oyers in the early part of 2014 as an associ ate
at Catal yst?

A Correct.

Q And you descri bed yourself as an
associ ate to West Face when you sent your CV al ong
to M. Dea?

A Correct.

Q And if you want to | ook at that,
M. Myse, it is at tab 11-E of the
Cross-exam nation brief.

A. And again, at that tine | was
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bei ng i ntroduced as an associate to external
parties and --

Q Just a second. | don't recall ny
havi ng asked you a question. But if you | ook at
the resung, do you see that you describe yourself
to M. Dea as a "D stressed Debt Associate" and
"Di stressed Debt Anal yst"?

A. | do.

Q And you descri be yourself as a
“"Di stressed Debt Associate" as of February 20147

A Correct.

Q And yet it is your evidence today
that despite the fact that you had been told you
were going to be pronoted to the position of
associ ate and that you were describing yourself as
an associate to prospective enployers, that you had
very little know edge of Catal yst's potenti al
I nvestnents and its strategies for those
I nvest ment s?

A Correct.

Q That is your evidence?

A Wel |, and the distinction between
anal yst and associate is -- it is the sane job,
just a different title.

Q But titles were very inportant to
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you, M. Myse, weren't they?

A | just wanted to be on fair ground
wi th everybody el se.

Q No, no, but titles were quite
I nportant to you, because your evidence in this
proceedi ng was that you actually had a discussion
with M. Dea at the tinme that you were offered a
j ob at West Face because you were concerned that
West Face was going to be referring to you as an
anal yst and not as an associ ate?

A Well, it was ny understandi ng that
there was sonebody el se at West Face with
approxi mately as nmuch experience as ne who had the
title of associate, so | just wanted to be put on
the sanme footing. | don't really care what ny
titleis. | just don't want to be treated |like a
very, very junior person.

Q Ri ght. And agai n, your evidence
to this Court is that after a year and a half at
Cat al yst, where you are about to be pronoted to the
position of an associate at Catal yst, that you had
very little informati on or knowl edge of Catalyst's
potential investnents and its strategies for those
i nvestnents; that is your evidence?

A. Yeah, | never felt | was getting
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t hat insight.

Q Not what you felt. That you never
had t hat know edge?

A | had sone of that know edge, yes.

Q | f would bear with nme, Your
Honour, we have just covered off sone areas, and so
| "' mjust going through ny notes here.

Now, | want to talk to you a little bit
about your evidence in relation to RegC ean Pro and
the scrubber, the Advanced System Optim zer program
that we have been tal king about in this proceeding,
okay?

A Ckay.

Q And first of all, let's just
establish sone facts. And | think we have already
covered this in your evidence, but you and | agree
t hat you acknow edged deleting files from your
conputer in the March to May 2014 tinmefrane, right?

A Correct.

Q And when you were cross-exam ned
back in 2015 and you acknow edged that you had
deleted files in March, April and May of 2014, you
didn't tell me that you had al so del eted your web
browsi ng history?

A When was this? Wen did | say
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t hat ?

Q When | cross-exam ned you prior to
the 1SS issuing its report.

A Correct, | didn't say that.

THE COURT: Well, just wait a second.
You see, this raises the sane issue. | don't know
whet her you asked himthat or not. WMaybe you
didn't ask him

BY MR Di PUCCH O

Q That is fair, Your Honour. Let's
just nove forward. | was just trying to establish
sonething, but it is not terribly inportant for the
pur poses of this line of questioning.

You acknow edge now, M. Myse, that at
m ni rum what you did was you del eted your web
browsi ng history?

A Yes.

Q Ckay. And you did that after
M. Justice Firestone had nade his preservation
order?

A Correct.

Q And you did it prior to your
turni ng over your personal conputer to your counsel
for the purposes of having that conputer inmaged?

A. Yes.
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Q And what you did, if | understand
correctly, what you did is you read M. Justice
Firestone's order and you nmade the deci sion on your
own that your web browsing history wasn't rel evant
to this proceedi ng?

A Correct.

Q And | believe your evidence has
been in this proceeding that you had -- that you
were in a state of confusion in respect of exactly
what this request for an I SS was all about?

A | don't think exactly confusion.
| think it was nore that | had no understandi ng of
what the process woul d be.

Q Ckay, you had no understandi ng as
to what an I SS process entail ed?

A. No.

Q And | believe it has been your
evi dence that you didn't ask your counsel how the
process would play out?

A. No, | --

THE COURT: Well, | don't know, but you
are now getting into what may be privil eged.

MR DPUCCH O | don't think | am
Your Honour. We have asked these questions before

and they have been answered, and I amnot going to
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go much further than that, Your Honour.

THE COURT: Al right.

BY MR D PUCCH O

Q But you didn't ask your counsel to
gi ve you sone direction as to howthis ISS process
woul d play out?

A. No, | don't think that was ny
evidence. | think ny evidence is that | asked them
to explain how the process mght work, and |I found
their answer to be dissatisfying in terns of detail
and i nprovi ng ny under st andi ng.

Q Ckay, so you asked your counsel
how t hat process would work, and you weren't
satisfied wwth their answer to you?

A Correct.

Q And you know, for exanple, that in
April of this year, i.e. --

THE COURT: Just before you do that,
was your counsel at the tinme you were talking
about, was your counsel the G osman firnf

THE WTNESS: It was.

THE COURT: Thank you.

BY MR Di PUCCHI O

Q And just to close that particular

i ne, Your Honour, because you m ght be thinking
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it, I'"I'l ask this question.

You were asked at the tinme to produce
evi dence of the advice that was given by your
counsel, and you refused to produce evi dence of
that advice, right?

A | don't know what ended up
happeni ng. | thought we ended up saying that there

is no evidence of that advice.

Q Ckay, we'll let the record --

A But | don't know what was produced
for that.

Q Al right, we'll let the record

speak for itself when we | ook at the refusals that
were given in this case.

But com ng back very briefly to April
of this year, M. Myse, do you recall in April of
this year that you made further production in this
case?

A | do.

Q You produced several dozen emails
fromyour hotmail account in April of this year,
right?

A Correct.

Q And these were enmails, if |

under st ood your explanation correctly as to why
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they hadn't been produced until very recently,
these were emails that you said you didn't believe
were relevant to the litigation?

A Well, | was given -- when we did
all the initial searches, | was given, again,
paraneters by counsel and these emails at the tine
did not fit those paraneters.

Q Ri ght, so because they didn't fit
the paraneters, you didn't produce thenf

A Correct.

Q Now, one of the enmmils that you
didn't produce -- and I amjust going to give H's
Honour an exanple of one of the emails that was
produced in April.

If we go to tab 25 of ny brief, this
was one of the emails fromyour hotnmail account
that was recently produced, and it is an email
chai n between you and M. Creighton on May 23rd and
May 24th of 2014. And we'll cone to the
significance of the dates in just a nonent.

But in this email chain, M. Myse, one
of the things you do, and | am |l ooking at the first
page now, Your Honour, right down to the bottom
one of the things you do on Friday, May 23rd, 2014,

whil e you are on vacation in Asia, | believe, is
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you specifically ask M. Creighton whet her Catal yst
had made a bid for Wnd; do you see that?

A | do.

Q And then M. Creighton responds to
you and he says:

"Yes, | think so. That was

Dan's email to George, asking George

to send UBS the share purchase

agreenent . "

Ri ght ?

A That is what he says.

Q And that was the share purchase
agreenent that had been sent to you in draft as
well, right?

A Correct, but | wasn't aware of it.

Q Well, clearly you were aware of
it, because M. Creighton was discussing it with
you?

A. That is why | asked. After he
said it, then yes, | did becone aware of it.

Q Ri ght, but you reached out to
M. Creighton on May 23rd, 2014, while you were on
vacation, you reached out to M. Creighton and
asked himthe question, "Did we nake a Wnd bi d?"

A | did.
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Q And if |I'mnot m staken, M.
Moyse, that is | believe either the sane day or the
day after you have a conversation while you are on

vacation with M. Dea?

A That is about the tinefrane, yes.

Q And we'll cone to that transcri pt
of calls so that we can nail it down, but you
recall the two -- you recall M. Dea calling you

and then you recall sending an email to

M. Creighton, your colleague at Catalyst, to ask
hi mwhile you were on vacati on whet her Catal yst had
actually proceeded to nake a Wnd bi d?

A. Yes.

Q And this was one of the ennils,

M. Myse, that if we are relying on your judgment
to tell us what is relevant and what is not
relevant in this case, you chose not to disclose
until April of this year?

A. | can't say specifically why a
certain email didn't get produced. That was
generally the reason for the productions.

Q Ri ght, and the only reason we got
this email was because we asked you to go
doubl e-check your hotmail account and to produce to

us everything in your hotmail account that rel ated
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to this proceedi ng?

A Well, you specifically said
anyt hing i ncluding Lorne Crei ghton or Catal yst
enpl oyees.

Q Okay. And getting back to the
I ssue of the scrubber, |I'mgoing to suggest to you,
sir, that July 16th, 2014 was a very significant
day in your life; do you agree wth ne?

A It was an inportant day.

Q Right, it was an inportant day
because you were about to go to Court in a
situation where an injunction was bei ng sought
agai nst you that sought to have you, anobngst ot her
t hi ngs, cease working for your new enpl oyer at West
Face?

A. For a period of tine, yes.

Q And t here had been serious
al l egations | evell ed agai nst you at that point of
m suse of confidential information by Catalyst,
right?

A. Yes.

Q Cat al yst, as you knew, was seeking
to have a forensic i nage made of your hardware
devi ces through that notion?

A. Correct.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 6 on June 13, 2016 Page 1507

Q Now, |'m going to suggest to you,
M. Myse, that you had never been through anything
l'i ke that before?

A. No.

Q And at the tinme, on July 16th,
2014, you knew that you were being criticized for
havi ng wi ped your Bl ackBerry w thout telling anyone
bef or ehand?

A Yes.

Q You knew by that point in tine
that you were being criticized for having sent
confidential nenbos to West Face and t hen havi ng
del eted your email in an effort to cover your
tracks?

A Ri ght .

Q So what happens on July 16th and
the norning of July 16th, let's run it down.

The notion before Justice Firestone was
schedul ed to begin at 10:00 a.m, right?

A Correct.

Q And you, as | recall, were at the
court house the norning of the notion?

A. | was.

Q You arrived obviously at sone

point earlier than 10:00 a.m?
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A Yes.
Q What tinme did you | eave your house

that norning; do you renenber?

A | don't renenber.

Q Now, just before you left your
house, | put it to you, in the face of this
significant event that is happening in your life,
you purchase Advanced System Qptim zer?

A | did.

Q W see fromthe receipt that
M. Centa took you to earlier in your evidence that
you purchased it that norning?

A Yes, | agree.

Q And we al so know fromthe | SS s
report that you installed that software on your
conputer at 8:53 a.m on July 16th?

A Ckay.

Q Wel |, do you renenber doing that,
sir?

A | didit. | nust have done it.
don't specifically remenber the installation
process, but |I'mnot disputing that | did that.

Q "' mgoing to suggest to you the
nmorning of this very significant event in your

life, just before you | eave your house to attend
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Court, you are installing on your conputer Advanced
System OQptim zer; that is what you are doi ng?

THE COURT: Well, he has already
acknow edged t hat.

BY MR D PUCCH O

Q Ckay, fair enough.

And you knew at the tinme that you
i nstal |l ed Advanced System Qptim zer on your
conputer that norning that it included a mlitary
grade scrubber?

A | don't think | knew that at the

Q You didn't know that at the tine?

A | don't think so.

Q That was just a coincidence as it
turns out that that software suite included that
functionality?

A It had many functions.

Q You al so purchased and installed
that nmorning, just before you left for Court, |
suggest to you, Regd ean Pro?

A | don't think that is right.
think | installed it a few days earlier.

Q Well, you purchased it a few days

earlier, M. Myse. M suggestion to you is you
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installed it at 8:50 a.m that norning?

A Ckay, then | did.

Q You don't recall doing that, as
you are sitting here today?

A Speci fically, no.

THE COURT: Well, again, this isn't
hel pful if you don't recall these things.

The question was put to you that you
installed it at 8:50 a.m that norning, and so you
said, "Okay, then | did." You are taking his word
for it. He may be right, | don't know, but if you
don't renenber, don't say sonething if you don't
recall because it is not hel pful.

THE W TNESS: Thanks.

BY MR Di PUCCH O

Q So in light of H's Honour's
adnmonition, is your evidence that you don't recall?

A | don't recall that.

Q And as | understood your evidence
in-chief, and correct ne if | amwong, you
pur chased RegC ean Pro because you thought that
RegC ean Pro woul d assist you in deleting your web
history so that it couldn't be forensically
recovered; is that fair?

A. Yes.
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Q So in other words, just to break
that down a little bit, in other words, you
understood that there were ways that you could
del ete your web history that would involve, for
exanple, sinply going into your web browser and
saying "delete history"?

A. Yes, | knew that was an option.

Q But you knew nore than that, M.
Moyse. You knew that doing that woul dn't protect
that information from being discovered in a
forensi c exam nation of your conputer?

A | don't know if | knew that or if
| checked online to see if that was the case.

Q kay, so let's again back up and
see if we can unpack this a little bit. You say
that you are not aware whet her you knew t hat just
out of your general know edge or whether you m ght
have done sone internet research in order to
determ ne whether in fact that was the case; is
that fair?

A That is fair.

Q It could have been one or the
ot her ?

A | may have thought that -- | may

have t hought that and then did sone searching to
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verify it. | don't renenber.

Q So one of the possibilities, just
so | understand, one of the possibilities is that
you actually knew that del eting your browser
history sinply by using the built-in functionality
in the web browser wouldn't be sufficient to
protect that information from being discovered
again in a forensic exam nation? That is one of
the possibilities?

A No, | don't think there is any way
| could have known that, because |I'mnot a
techni cal expert. So that woul d have been a belief
of m ne.

Q Al right, so if you didn't know
that, then | guess we are left with possibility
nunber two, which is that you actually researched
it?

A Yes.

Q Ckay. And do you actually recall,
M. Myse, going onto Google or going onto sone
ot her search engine and perform ng research as to
how to delete things in the face of a potenti al
forensi c exam nation?

A. | think what -- well, sorry, |
didn't search for that, but I did -- |I do renenber
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searching for how to permanently erase your
I nternet browsing history.

Q kay. So that woul d have been
sonet hi ng then, that was sonething then that you
have an active recollection searching for using one
of your search engi nes on your conputer?

A. Yes, because | renenber doing it a
coupl e of tines.

Q Now, will you agree with nme, M.
Moyse, can you and | agree that when you del et ed
your browser history, scrolling forward, when you
permanent |y del eted your browser history, that
evi dence of those kinds of searches that you woul d
have perfornmed was permanently [ ost to us?

A. | don't know what was recovered or
recoverabl e,

Q No, no, sir, we have just been
through a five-mnute chat where we tal ked about
the fact that what you were trying to do was
permanent|ly del ete that evidence so that it
couldn't be recovered via forensic exam nation?

A | f that was successful, then yes,
It would not be able to be recovered.

Q Well, I'mgoing to suggest to you

that you were successful because it hasn't been
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recover ed?
Ckay.
Ri ght ?

> O >

| guess it wasn't. | guess not.

Q So getting back to ny original
guestion, would you agree with ne that when you
del eted your internet browser history on the
eveni ng of June -- July 20th, 2014, rather, that
you pernmanently del eted evidence of your internet
browsing activity as it related to --

THE COURT: Well, just a mnute.

MR. CENTA: | don't see how this
W t ness can answer the question that has been asked
about whet her he permanently del et ed anyt hi ng.
That is in the purview of the experts. There has
been evi dence about that.

THE COURT: | understand. The w tness

has already said, M. Di Pucchio, that he doesn't

know.

MR. D PUCCHI O  Ckay.

THE COURT: You are --

BY MR D PUCCH O

Q Al right. Al right, fair
enough. We'll nove on fromthat.

Now, do you agree with ne, M. Myse,
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that fromtinme to tine, and | believe we have seen
evi dence of this, you would have used your browser
to access DropBox?

A Anong ot her net hods, yes.

Q Ckay. So one of the nethods that
you woul d have used and did use in order to access
docunents, Catalyst docunents, via DropBox was your
web- based Dr opBox?

A Soneti nes, yes.

Q Ckay. Now, in relation to
Advanced System Optim zer, as | understood your
evi dence, M. Myse, is that on the evening of July
20t h, 2014, which was the day before counsel had
agreed you woul d be turning over your conputer to
your counsel for the purposes of the forensic
I magi ng, right?

A Yes.

Q That on the evening of July 20th,
2014, you elected to delete your internet browser

hi story, right?

A Yes.
Q And you did so?
A Yes.

Q And then you ran RegC ean Pro,

whi ch was the piece of software that you had
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purchased a few days prior?

A Correct.
Q Correct?
A Yes.

Q And | believe your evidence is,
again correct ne if I'mwong, that you ran
RegCl ean Pro for the purpose of doing what?
Modi fying the registry so that there would be no
trace that you had del eted your internet browser
hi story?

A. Well, | didn't really know what
RegCl ean Pro did. | just believed that that woul d
cl ean up the traces.

Q How did you formthat belief, sir?

A. Through i nternet searches.

Q Al right. So through your
I nternet searches, you would have cone to the
under st andi ng that RegC ean Pro would assist in
your stated goal of permanently del eting your
browser history?

A Correct.

Q So you had sone idea what it did?

A Yes, | knew that that could be a
functi on.

Q And then after you do that,
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bel i eve your evidence is, and | think I may have
taken it down verbatim that you noodl ed around
wi th the Advanced System Opti m zer progranf?

A That's right.

Q And your evidence is that that
woul d have included sinply clicking buttons to try
to figure out what kind of functionality it had?

A Yeah. Yes.

Q And if | understand correctly,
what you are saying to this Court is that
notw t hstandi ng that we all now know t hat Advanced
System Optim zer includes a function called Secure
Del ete, that your noodling around with Advanced
System Optim zer on that very evening was purely
coi nci dental ?

A. Yes.

THE COURT: |1'mgoing to break a bit
early for lunch --

MR. DPUCCH O That is fine.

THE COURT: -- so whenever it is
conveni ent for you.

MR D PUCCH O That is as good a pl ace
as any, Your Honour.

THE COURT: Ckay.

Al right, 2:15.
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-- RECESSED AT 12:45 P. M

-- RESUVED AT 2:15 P. M

BY MR D PUCCH O

Q M. Myse, | just wanted to cover
off one little area of exam nation that we were
speaki ng of before the break, and that is the ISS
report. And | wanted just to take the Court to the
| SS report for one brief nonent. It is at tab 26,
Your Honour, of the cross-exam nation folder, and |
am | ooki ng specifically on page 41 at paragraph 45.

So you see here, M. Myse, that the
| SS is giving sone information in relation to the
software that you had purchased, the RegC ean Pro
and Advanced System Optim zer pieces of software,
and if you scroll down, the ISS says here in its
report --

THE COURT: Just a second. I'mtrying
to find paragraph 45.

MR, Di PUCCHI O Paragraph 45 is on page
40, Your Honour. Do you see it, Your Honour? It
I s paragraph 45 on page 40 of the |ISS report.

THE COURT:  Yes.

BY MR Di PUCCHI O

Q And then going over to page 41,

Your Honour, is really where | was reading from
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and | amdoing this nore for Your Honour's benefit

because there was sone questions about this. But

do you see the ISS indicates in its report:

"Based on the creation date of
t he associ ated fol ders, Regd ean and
Advanced System Qptim zer 3 were
installed on July 16, 2014 at 8:50
and 8:53 a.m respectively."

And sitting here today, M. Myse, |

take it you have no evidence to contradi ct what the

| SS has said in relation to when those pieces of

software were install ed?

A | do not.
Q And then in that sanme paragraph,

right at the bottom M. Myse, the ISS says:

here today,

"On July 20, 2014, at 8:09 p.m
a folder entitled 'Secure Del ete'
was created, which suggests that a
user of Myyse's conputer took steps
to make the use of that function
avai |l able at that point in tine."
Now, | take it, M. Myse, that sitting

you have absolutely no expl anation for

the ISS finding a Secure Delete fol der on your

conput er ?
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A Vell, | nmean, | understand that --
what the technical experts have found. | have no
expl anation other than that I clicked on it.

Q Wel |, you have no expl anation?

A. No.

Q Right. And so just to recap your
evi dence, M. Myse, because | want to put it to
you in fairness, what you are suggesting to the
Court is that it was sinply a coincidence that you
pur chased Advanced System Optim zer approximtely
one hour before the hearing on July 16th, is
that -- or installed it, purchased and installed it
approxi mately one hour before the hearing on July
16th, that is a coincidence?

A. Yes.

Q And it is also a coincidence that
a Secure Delete folder was created at 8:09 p.m on
your conputer on July 20th, 2014? That is also a
second coincidence; is that fair?

A. | know | never used it, so | can't
explain that, so yes, it is a coincidence.

Q And | amgoing to put it to you,
M. Myse, that in fact the reason there is a
Secure Del ete folder on your conputer at 8:09 p.m

I's because you ran the Secure Del ete program at
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that tine?

A | did not.

Q And | put it to you, M. Myse,

t hat when you realized that the Secure Del ete
program had a record of how many files you had
del eted using that program that you then took
steps to alter the registry of your conputer in
order to reset that counter?

A | was neither aware of that | og,
nor did | delete that | og.

Q And | suggest to you, M. Myse,
that that behaviour is exactly consistent w th what
you di d when you w ped your Bl ackBerry in June of
2014 before returning it?

A. No.

Q And simlarly, M. Myse, |
suggest to you that the fact that you purchased the
Advanced System Optim zer program one hour prior
to -- or installed it, I should say, one hour prior
to attending Court on July 16th is not
coincidental. The reason you did that was because
you wanted to be prepared and have the tools
avai |l able to you to be prepared to delete
i nformati on shoul d Justice Firestone have nade an

order against you? | suggest that is what you were
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doi ng that norning?

A No, | don't agree.

Q Now, M. Moyse, | want to take you
to sone of your evidence in relation to your
I nvol vement on the tel ecomteamat Wnd, and we
| ooked at your affidavits that were filed with the
Court early in July of 2014 where you indicated you
had limted involvenent in Wnd, right?

A Correct.

Q And we can all | ook at your
affidavits and we can see how nmuch description you
put in there, but in your nost recent trial
affidavit, am| correct that you now have from
pages 7 to 38 of that affidavit attenpted to run
t hrough everything that you did as part of your
I nvol venent on the tel econmuni cations team and on
the Wnd opportunity?

A That's correct.

Q You have done that in 30 pages of
affidavit material now?

A Well, | have had the benefit of
seei ng productions and a | ot of thempertained to
i ndi vidual charts that | created, but yes.

Q Yeah, that is ny point, M. Myse.

At a tinme when you didn't have access to the
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productions and when nobody had access to the
productions, your explanation of your invol venent
in Wnd enconpassed a coupl e of paragraphs in the
affidavit, and we | ooked at that, right?

A That is what | renmenbered.

Q Right. And, sir, I'mgoing to
suggest to you that despite your evidence now that
you were only assigned to Wnd | think you said
back in July on May 9th, 2014, and that is

i ncorrect, right?

A | don't agree with that.

Q Is it May 6th that you say you
are --

A. Well, sonetine between May 6th and
May 9th, vyes.

Q Okay. Despite that evidence, |I'm
going to suggest to you that in fact, based on the
record we have now available to us, you were
i nvolved with Wnd far before May 9th or May 6th of
2014; do you agree with ne?

A No, | don't.

Q You knew, sir, | suggest to you,
that Catal yst was interested in acquiring Wnd as
early as February 20147

A. | knew as part of the fourth
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carrier strategy, yes, that was part of it.

Q You knew that they had an interest
In acquiring Wnd at |east as early as February
2014, right?

A Yeah, | think there were news
stories frommd-2013, but yeah

Q Well, you didn't know it from news
stories, M. Myse. Let's be fair. Are you
actually suggesting to the Court that despite the
fact that you are one of seven or eight investnent
prof essionals at Catal yst, that you becane aware of
an interest in acquiring Wnd through news stories?

A. | don't renmenber how it cane
about .

Q Well, I"mgoing to put it to you,
M. Myse, that the far nore | ogical explanation
for your awareness is because you worked at the
pl ace and you had di scussi ons?

A | don't know.

Q And you have just said, M. Myse,
that as of February of 2014 you had know edge of
Catalyst's plan to build a fourth wireless carrier
t hrough a conbination of Mbilicity and Wnd; fair?

A. | think so, yes.

Q And that was a topic, I'mgoing to
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suggest to you, that was di scussed at the Monday
neet i ngs?

A. It may have cone up, yes. | don't
remenber.

Q Just cone up?

A | don't renenber specific
di scussi ons about conbi ning Wnd and Mbilicity.

Q So you can't say one way or the
ot her, because you have no precise recollection,
whet her the evidence that has been given in this
Court by others at Catalyst that that was a
frequent topic of conversation at Monday neetings,
you have no way of telling us one way or the other
whet her that evidence is correct or incorrect?

A. The fact | can't renenber
specifics tells ne it wasn't a frequent occurrence.

Q Well, M. Myse, |I'mnot sure we
can rely on your recollection for a whole heck of a
| ot, can we?

THE COURT: Well, that is really for ne
to deci de.

BY MR D PUCCH O

Q Al right, that is fine. The fact
of the matter is, M. Myse, you didn't recall any

i nvol verent in Wnd or certainly not the extent of
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your involvenent in Wnd until you were confronted
w th docunents?

A. It was such a conpressed period of
time working so frantically, that | couldn't
remenber the individual things | had done for it,
no.

Q Sir, these Monday neetings -- and
|'"'mgoing to call them Monday neetings, not Mnday
norni ng neetings -- these Monday neetings woul d
i nvolve all of the investnent professionals at
Catalyst; is that correct?

A. Usual Iy, vyes.

Q kay. And in addition, they would
i nvol ve, as you have testified, a gentleman by the
name of David Reese at Callidus, which was a
portfolio conpany of Catalyst; is that fair?

A Correct.

Q And you have said, | think quite
fairly in your evidence, that one of the things
that woul d be discussed in the Monday neetings was
t he deal pipeline?

A Sonetines, but yes, it did cone
up.

Q Wll, it was one of the topics

that was generally on the agenda, right?
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A Whet her or not we got to it was
anot her story, but yes, it would have been a topic
of discussion had we nmade it to it in that neeting.

Q And | took from sone of the
evi dence that we have seen in this proceedi ng that
one of your concerns was that the deal pipeline at
Catal yst in 2014 was sl ow?

A It seened to be to ne, yes.

Q Ckay, | hate to qui bble, but what
do you nean "it seened to be"?

A Wll, | can't conpare it to what
the pipeline was before ny arrival or what a nor nal
pipeline is, but it certainly seened slow to ne.

Q And when you say or when you have
gi ven evidence now that it seened slow to you, what
does that nean, that there were relatively few
deals in the pipeline?

A There were very few deals that we
were working actively on in the pipeline, yes.

Q Ckay. And I'mgoing to suggest to
you, M. Myse, that when these Mnday neetings
were occurring and when there were discussions of
the deal pipeline in early 2014, Wnd woul d have
very clearly been one of the matters that was bei ng

di scussed?
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A | don't remenber Wnd being
di scussed in early 2014.

Q Do you nean to say that you have
no recollection, or do you nean to say that
positively you can say it wasn't discussed?

A | have no recollection.

Q How many ot her deals were in the
pi peline at that tinme?

A | nmean, it depends what you nean
by "pi peline".

Q Well, those were your words. You
said the deal pipeline was slow.

A People wote down a | ot of things
but nobody ever worked on nost of them so | would
say in early 2014 nothing was in the pipeline.

Q Not hing at all?

A No.

Q So that if Wnd was being actively
pursued by Catal yst at that tine, that woul d have
been the only deal in the pipeline, according to
you?

A In early 2014, prior to May, | was
not aware that Catal yst was pursuing W nd.

Q Not that you were aware. That if

Catal yst was in fact pursuing Wnd at that tine,
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t hat woul d have been the only deal in the pipeline
according to you?

A. From what | renenber, yes.

Q And, sir, | think we can agree
that you joined or were made a part of formally the
tel ecomdeal teamin March of 2014; correct?

A. Yes.

Q Now, what did you understand the
tel ecom deal teamto be doing as the tel ecom deal
t eanf?

A. At that tinme, there was nothing
goi ng on because the tel ecom deal team had really
been focussed on Mdbilicity, and |I believe at that
point intime there was a lull in the CCAA
pr oceedi ngs.

Q So M. Yeh, and we have heard
about M. Yeh, he was a vice president or an
anal yst at Catal yst?

A He was an associ ate.

Q An associate. | got it wong both
times. M. Yeh, the associate, |eaves Catal yst at
sone point in March of 2014, right?

A That's correct.

Q And then you are imedi ately

appoi nted as his repl acenent?
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A That's right.

Q Yet you are saying to the Court,
notw t hstandi ng that you are i nmedi ately appoi nt ed
as his replacenent at that tine, that there was
actual Iy nothi ng goi ng on?

A Correct.

Q And you actually by that point had
gone so far as to send sone articles to people that
were part of the telecommunications deal team
right?

A | did.

Q And we have seen sonme of those
articles. One of the articles you sent, M. Myse,
was on March 6th of 2014, and | amgoing to ask you
to turn it up. It is at tab 19 of the
cross-exam nation brief.

And do you see on your screen, M.
Moyse, there is a copy of an article that you
forwarded on on March 6th, 2014 to M. de Al ba,

M. Mchaud and M. Yeh?

A | see that.

Q And the article that you were
forwarding was in relation to the fact that
Vi npel Com had witten down its Canadi an i nvest nent

in Wnd Mbile, right?
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A That's right.

Q And the reason, | suggest to you,
that you were forwarding this article to the other
menbers of the tel econmunications deal teamin
March i s because you knew that they woul d be
interested in receiving news relative to Wnd
Mobi | e?

A | knew they were interested in
news about the Canadi an tel ecomindustry generally,
and this certainly fit the profile.

Q Well, |'m suggesting to you that
the reason you specifically knew that they were
interested in receiving news tidbits about Wnd is
because you understood by that point in tine that
Catal yst had an active interest in acquiring Wnd?

A. | probably knew that by that tine,
yes.

Q Ch, okay, so by March, by March
you knew t hat ?

A Vell, | said | did know that
bef or ehand.

Q Al right. And you recall also
sending an article about Wnd to the nenbers of the
deal teamin January of 2014, right?

A. That's right.
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Q And we have all seen that article.
And |I'm going to suggest to you again that the
reason that you were sending that article at that
time was even as early as January, notw thstanding
that you weren't formally on the tel ecommuni cations
deal team you knew that Catal yst had an interest
In Wnd?

A Sur e.

Q Al right. So now we can
establish that you knew that they had that interest
even in January of 20147

A. Well, | knew as part of the fourth
carrier strategy, yes.

Q Well, how early did you know about
the fourth carrier strategy?

A | know that the earliest news
articles go back to md to early 2013, so at | east
as early as that.

Q Ri ght, but certainly your
under st andi ng woul d not have cone only from news
articles that you had subsequently read?

A |'"mnot arguing it only cane from
that. | just don't know where | first heard that
strategy articul at ed.

Q Ckay. Is it fair to assune that
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you woul d have had know edge of the fourth carrier
strategy and therefore Catalyst's interest in Wnd
probably as early as 20137

A. Yes.

Q And it is fair to assune that that
woul d have been actively di scussed?

A. Again, in the -- | can't renenber
speci fics about that conbination being discussed.
| renmenber many ot her specifics, but not that being
di scussed.

Q And you al so received from
M. Mchaud a copy of a Wnd nmanagenent
presentation in February of 2014, and | amgoing to

ask you to turn it up. It is at tab 17 of ny

cross-exam nation binder. It is actually tab 17
and 18. Tab 17 is the email. Do you see that, M.
Moyse?

A | see that.

Q And then if you turn to tab 18,
you w Il see the docunent itself, the "Wnd
Oper ati onal Review, Strategy Update and Revi sed
Busi ness Pl an", right?

A. That's right.

Q And you understood that this was

an internal Wnd docunent ?
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A | think I did, yeah

Q And you understood that that
i nternal Wnd docunent had been provided to
Cat al yst by the managenent of Wnd?

A | don't know how it got to
Cat al yst.

Q Al right. And, sir, did you have
any under st andi ng what soever as to why M. M chaud
was sendi ng you the Wnd operational reviewin
February of 2014?

A | can't remenber for sure.

Q And then, M. Myse, on March 7th,
2014, as you have testified in-chief, you were
wor ki ng on a conbi ned pro forma anal ysis of
Mobilicity and Wnd, and that is at tab 35 of ny
cross-exam nation brief.

W see here the emai|l chain between you
and M. Mchaud in relation to the report, and then
we see right at the very second page, we see set
out there your analysis wth respect to the
conbi ned pro forma analysis of Mdbilicity and Wnd,
right?

A. Ri ght .

Q And | think you gave evidence in

your exam nation in-chief that really what you were
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doi ng was sinply adding and subtracting or
di vi di ng?

A | think it is addition and
di vi si on, yeah.

Q Yes, addition and division, you
were al nost functioning as a human cal culator in
this particul ar exercise?

A | also had to go get the val ues
fromthe reports as well.

Q Ri ght. And sone of what you
extracted for the purposes of this particular pro
forma, | suggest to you, cane frominformation that
was not in the public domain?

A. | think that is true, yes. |
think this is sourced, so we can see.

Q Sorry, | didn't catch that | ast
part.

A The footnotes | think indicate
where the sources cone from

Q Fair enough. For Mobilicity, as |
under st and your evidence, and again correct ne if
|"mwong, for Mobilicity your evidence is that the
data woul d have cone primarily fromfilings that
were made in the CCAA process; is that fair?

A. That's correct, | think it cane
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all fromthat.
Q Ckay, but fromthe Wnd
perspective, | suggest to you that nuch of what you

put into this presentation cane from non-public
sour ces?

A | don't renmenber. It seens --
reading the footnote it seens |like it could have
cone fromthat nanagenent presentation, but | don't
remenber.

Q But the nmanagenent presentation,
assum ng you are correct, M. Myse, you and | wll
agree was a non-public docunent?

A. Yes.

Q Now - -

A Well, sorry, | don't know how it
got to Catal yst.

Q Wll, let's put it this way.
Those aren't the kinds of docunents that are
di ssem nated publicly; you understand that?

A | agree with that.

Q And do | take your evidence to be,
M. Moyse, that notw thstanding that you were
accessi ng non-public informati on about Wnd for the
pur pose of putting together this presentation -- or

sorry, this conbined pro forma, rather, that you
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still had no know edge what soever that Catal yst was
In active discussions to potentially acquire Wnd?

A. Not at all, not at this point.

Q You never asked that question?

A. No.

Q A curious fellow |like you, who is
goi ng around readi ng i nvestnent nmenos and all the
rest that don't relate to any work you are doi ng
for the purpose of educating yourself, you never
bot hered to ask that question in relation to an
actual piece of work that you were doi ng?

A. Voi cing one's curiosity was not
encour aged.

Q | see. And did you at |east
understand, M. Myse, that what you were doing
here was setting out an anal ysis that woul d have
al l owed Catal yst to assess relative value of a
W nd/ Mobi licity conbi nation?

A. It mght be a starting point, but
you woul d have to do a | ot nore work.

Q Wll, | didn't ask you whether it
was a starting point or an end point. Wat | did
ask you was did you at |east understand that in
preparing --

THE COURT: Well, | ook --
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MR, Di PUCCHI O You get the point, Your
Honour ?
THE COURT: Well, you may not |ike the

way he was answering it, but he was answering your

guesti on.

MR DIPUCCHGOG Well, | think nmy
guestion was -- and if he did answer it, Your
Honour, | will nmove on. | thought ny question was

did you understand that what it was doi ng was
providing a value or a relative value --

THE COURT: You said it set out an
analysis, and he said it mght be a starting point
and you have to do a | ot nore work.

BY MR Di PUCCH O

Q Ri ght, okay.

And, sir, do you know whether in fact
there was ever any nore work done on this anal ysis?

A | think it is the sane anal ysis
that is in the PowerPoints, and | don't renenber
ever doing any other work on this analysis that |
know.

Q So, so far as you are aware, this
was the anal ysis that ended up being used by
Cat al yst ?

A. So far as | am awar e.
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Q And you then send that analysis, |
take it you'll agree with ne, and it is in the
record at tab 20 of ny brief, you then send that
analysis to M. de Alba --

A Yes.
Q -- on March 8th? Do you see that?
A Yes.

Q And is it your evidence that you
never had any ot her conversation or touch point
wth M. de Alba in relation to this particular
pi ece of work?

A That's correct.

Q Now, | noted in your recent
affidavit, M. Myse, | think you basically use the
words "I do not recall"” several dozen tines in
relation to why you were doing certain things at
certain points intinme. And w are all going to be
able to read your affidavit, so | don't intend to
take you to every exanple, but do | take it that,
sitting here today, you do not have a very good
recollection of the type of work you were doing or
why you were doing it?

A | don't think that is fair. In
many cases where | was involved nore deeply with

sonething, | think |I have a very good nenory. In
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ot her cases where | was asked to do specific tasks
in short periods of tinme, no, | don't have a good
menory of that.

Q Wll, we'll conme to sone of those
exanples in a second.

Let's tal k about March 26th
specifically, and March 26th, M. Myse, was a busy
day for you because in addition to preparing the
slide presentation for Industry Canada, you were
al so neeting wwth M. Dea?

A Correct.

Q And do you recall that norning
bei ng asked by M. Mchaud to join a call with him
and the tel ecomindustry consultant that Catal yst
had retained or was retaining?

A. | don't renmenber specifically, but
| have seen that | was invited to a call.

Q Al right. So again, consistent
with Hi's Honour's previous adnonition, just answer
t he question whet her you have any recol |l ection of
t hat today?

A No.

Q And so you can't assist us with
why you were participating in the call with the

tel ecomindustry consultant at that tine?
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A | can only assune.
Q Yeah, we don't want you to do
t hat .
And do you have any recollection -- and

"Il take you to tab 22 of ny cross-exam nation
brief, just so you have it in front of you, in
fairness. Do you have any recollection of having
received a copy of this particul ar Power Poi nt
presentation fromthe consultant to review for the
pur poses of the call?

A. No.

Q And | believe that your evidence
was that on March 26th, 2014, the workpl ace was
sonmewhat frantic because of the fact that there was
a |lot of work being done to prepare the Power Poi nt
presentation for |Industry Canada?

Yes.
s that fair?
Yes.

And am | right, M. Myse, that

O > O >

what we have now in the record as being the
Power Poi nt presentation wasn't the only draft of
that presentation that was circul ated throughout
the course of that day?

A That's correct, we had nultiple
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drafts.

Q Do you recall how many drafts of
that presentation woul d have been circul ated before
settling on the final copy?

A Not specifically. It would have
been nore than just a couple, though.

Q And each of those drafts were
shared with you? 1In other words, you received each
of the drafts and you reviewed each of the drafts?

A. | don't renmenber if | reviewed
them but | certainly would have received them as
bei ng the person typing theminto PowerPoint.

Q Al right, I'll cone to that in a
second. And your evidence in-chief, | believe, was
that you recall all of the notes and all of the
drafts having been destroyed as a result of an
instruction received by M. Riley; is that fair?

A Yes.

Q And so back in 2014, when you were
giving evidence in your affidavits in relation to
these telecom-- in relation to these reqgulatory
presentations, that is what you understood, that in
fact everything had been destroyed, all the drafts,
all the notes?

A. Correct.
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Q And you described it, and |I think
we have reviewed this and so I'mnot going to go
over it conprehensively, but you described it in
your original affidavit as having been a
presentation in relation to Mbilicity?

A That is -- the March one, that is
what | renenbered, yeah

Q And you and | can agree that
that's wong; in other words, it is about Wnd?

A. | think it is a bit about both,
but it is not just about Mbilicity, | agree.

Q Ckay. And just com ng back to the
evi dence you gave to M. Centa, what you are asking
this Court to accept is that your role in relation
to the presentation, other than preparing a few, as
| understand it, tables, two tables | think you
described for inclusion in the presentation, was
sinply to act as a scribe for the purpose of
I nputting other people's original thought?

A That's right.

Q So you were nothing nore, and
think in fact you describe it this way in your
affidavit, you were nothing nore than an
adm ni strative assistant for the purpose of putting

toget her this PowerPoint presentation?
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A In this case, yes.

Q And just on that point, does
Cat al yst have adm nistrative assistants, by the
way ?

A. It does.

Q You, as | understand it, now do
not deny that the presentation itself constituted
hi ghly confidential and sensitive information?

A | agree.

Q So that now in your trial
affidavit you have acknow edged, at least in
relation to know ng about the information, that you
knew hi ghly sensitive and confidential information
as it related to what appears in the slides?

A | don't knowif I -- | was
certainly nade aware of it as a result of typing it
in, but I don't know how nuch of the information I
retai ned or knew.

Q Well, is it your evidence that
despite having worked on various drafts of the
presentation and then finally preparing the final
version of it, you didn't retain any of it?

A Some of it, but I --

Q What parts did you retain?

A. | don't renenber.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 6 on June 13, 2016 Page 1545

Q s it your evidence to this Court,
M. Myse, that you did not understand any of the
presentation?

A " mnot saying | didn't understand
any of it. I'msaying | didn't really retain any
of it.

Q Well, you just said you don't
recall what you retained and what you didn't
retain, in fairness, right?

A Understanding and retaining is
different.

Q Ckay. Well, what do you nean?

A. Well, | can understand what it
means as |'mtyping it in, but because |I'mjust
fulfilling this admnistrative task, | don't
necessarily renmenber what | typed in a day or a
week or two nonths |ater.

Q Right, but I'"'mtrying to be a
little nore precise, M. Myse. Let's get away
froml| don't necessarily this or | don't
necessarily that. Wat | am asking you is, sitting
here today, did you retain any of that work?

A | don't know.

THE COURT: When you tal k about

retaining, are you talking about --
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BY MR D PUCCH O

Q In his head, Your Honour, in his
head.

You don't know?

A No. | can't separate out what |
may or may not know fromwhat was in only the
presentation or nultiple sources.

Q And again, |I'mgoing to ask you,
and | apol ogize if you have answered this already,
but is it your evidence that you didn't understand
any of what you were being asked to input?

A No, | don't think that is fair.

Q So what did you understand?

A Do you want |ike on a line-by-Iline
basi s?

Q Well, do you want to go through it
line by line and see what you under st ood?

A | understood parts of it, and
there are parts | wouldn't have under st ood.

Q Ckay, so what parts, sitting here
t oday, can you assist us wth what parts you
under st ood?

A | understood --

Q Do you want to bring it up?

MR, CENTA: Yes.
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BY MR D PUCCH O

Q Ckay, well, let's bring it up. |
think we are I ooking at tab 23 of ny brief. This
iIs the email, and | am hoping the attachnent is
here. Maybe it is in the next one. [It's 23-A
Your Honour. This is the presentation, right?

A. Yes.

Q Ckay, so let's go through the
overview. Maybe we'll do it this way. Did you

under st and anything on this page?

A | mean, | certainly understand
all -- I mean, | certainly understand all the
sentences. | didn't at the tinme and even now t oday

don't understand what was necessarily a Catal yst
position to the governnent versus its own internal
views. And | don't know what any of this
litigation was about.

Q Well, hold on a second. Wat are
you tal ki ng about, bullet point nunber two?

A Yeah.

Q You didn't know what the reference
to potential litigation in the Mbilicity context
was ?

A Yeah, | knew Mbilicity was in a

CCAA process and that entails a lot of litigation,
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but not specifically, no.

Q And you coul dn't understand the
sentence there, | take it, is what you are telling
us, that Mobilicity and its creditors, other than
Catal yst's support for Court using its statutory
power to approve a transfer of spectrum w thout
regard to governnent policy; you couldn't
under stand t hat ?

A. That | under st and.

Q Ckay, so you understood that part?

A But | don't really know what the
I npact of any of that is. | don't know the
consequences.

Q Wel |, what about the third point?

A. | mean, that is --

Q "Cat al yst has been and wi ||

continue to be fully supportive of

the governnent's policy."

A | understand all of that, but
again, | can't tell the difference between
Catal yst's positioning and what Catal yst was
actually prepared to do internally.

Q | haven't actually asked you about
any positioning or negotiation. |'mjust asking

you to tell us what you understood versus what you
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di dn't under st and.

A Yes, | woul d have understood that.

Q Ckay, go to the next slide. You
hopeful | y woul d have understood sone of this,
because this is what you contributed to the neno,
right?

A | can understand the charts, what
they are getting at, yes.

Q Al right. And go over to the
next slide, "Current Governnent Policy and Goal s",
did you understand the two points on that page?

A. | understand the nmain points. |
don't necessarily understand sone of those
sub-bullets, so | don't know what "Arbitration
process to enforce policy nmandat es" neans.

| don't really know what "I ntroduce
I nnovation back into an oligopolistic market"
nmeans.

| mean, | understand what "Initiation
of discussion" neans, but | don't really know what
the details of those discussions woul d have been.

Q Let's go to the next slide,
"Current Environnent/Landscape"; did you understand
any of what was contained in this slide?

A. | think it is nore of the sane,
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where | understand that the incunbents have a | ot
of the market. | don't necessarily understand what
the operational tactics and | egal | oopholes are,
what the arbitration process neans.

Q Did you understand the | ast point,
M. Moyse, that there had been "limted traction in
establishing a strong fourth carrier in every nmjor
mar ket " ?

A. | understand what that neans. |
don't know if that was true or not. | hadn't
really done the analysis of all the different
tel ecom markets i n Canada.

Q Vel |, you knew points one and two
in that heading, right?

A. "' mnot sure what "Court solution
likely to be inconsistent wwth the governnent's
pol i cy" necessarily neans.

Q You had no know edge of what t hat
nmeant, even though you were on the Mbilicity deal
t eanf?

A | just don't know what the
sol ution woul d have been and how that woul d be
I nconsistent. | could certainly imgine sone
solutions that m ght be and sone that m ght not be.

Q The next page, how about
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"Econom cs of Creating the 4th Wrel ess Network",
did you understand at | east what was set out in
this slide?

A | can understand the math, but
| -- actually, | renmenber this very clearly where
they revised these nunbers several tines, it seened
sonewhat arbitrarily.

Q So you recall sone back and forth
on these nunbers?

A. | do.

Q The next page, the "Strategic
Options: Option 1":

" Conbi nati on of W nd

Canada/ Mobilicity to create a 4th

national carrier focussed on the

retail market."

And | take it for sure you understood
what was set out here?

A. That top bullet, yes, seens pretty
cl ear.

Q Anyt hi ng el se you didn't
understand on this slide?

A. Well, | nean, again, | understand
“Negotiations with Vinpel Comare well advanced",

but | didn't -- that was the first | ever heard of
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it, so yes, | understand the phrase, but that
wasn't my understandi ng of the situation.

Q The next page, "Strategic Options:
Option 2", did you understand that the "Conbination
of Wnd Canada/ Mobilicity to create a 4th nati onal
carrier focussed on the whol esal e nmarket" was an
opti on?

A | mean, fromthis, yes, |
understood it was an option. | don't necessarily
under stand what the econom cs and how t hat changes
the strategy, but yes, | understand it was an
opti on.

Q And you understood the
requi renments? No issue in understanding that?

A. | n concept, yes.

Q The next slide, "Strategic
Options: Option 3":

"CCAA Mobilicity Court process
sale to Telus without (or wth)

gover nnent support.”

Did you understand that?

A Not really.

Q You didn't really understand that?

A A lot of the bullet points even

now, having read a |lot nore production than | have

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 6 on June 13, 2016 Page 1553

ever seen on this, are very vague to ne.

Q So you didn't understand that what
was being set out here as option nunber 3 was
potential litigation?

A Wll, | nmean, as part of CCAA
people tend to fight over things, so | knew that
was the case.

Q But did you not know that what was
bei ng di scussed here was the fact that if the
governnent didn't support the sale to an i ncunbent,
that there would very likely be litigation that
woul d result fromthat? Surely you understood that
fromthis slide?

A. Wel |, yeah, the second bull et

seens to say that.

Q Then you understood it?

A | don't know what | understood at
the tinme.

Q The next page, and then you have a

vari ety of appendices, and | amnot going to go to
t hose.

Now, M. Moyse, do you recall M.
A assman di scussing with the investnent
professionals at Catal yst the regul atory

envi ronnent for tel econf
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A Not specific discussions, but it
did cone up.

Q (kay. And again, those kinds of
answers |'mnot sure are very hel pful. Wen you
say | don't recall specific discussions but it did
cone up, are you saying that you recall that those
topics were discussed but you can't give us
specifics of those discussions today?

A That's correct.

Q And do you recall that M.

@ assman had di scussions with the investnent
prof essional s at Catal yst about a certain case that
he was involved in in the U S called NextWve?

A. No, not at all.

Q You don't recall M. dassman
suggesting that you read NextWve?

A No, not at all.

Q Now, when you nmet M. Dea for
coffee at Aroma that day, | think you said in your
evi dence in-chief that your assunption is that
because you recall the preparation of this
presentation being a frantic exercise, that nost
i kely you woul d not have been preparing it at the
time that you went to neet M. Dea for coffee; is

that a fair characterization of your evidence?
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A | think so.

Q But you can't recall, sitting here
t oday, one way or the other?

A. | know it woul d have been
uncharacteristic, but no, | can't recall.

Q And so when you net wwth M. Dea,
| "' mgoing to suggest to you, M. Myse, that in
fact you did discuss with M. Dea certain work that
you were doing while at Catal yst?

A. | did not, not specifically.

Q You didn't nention any conpani es
what soever to hinf

A No. That | was working on? No.

Q Do you renenber nentioning
Advantage to hinf

A. No.

Q Do you renenber nentioning

Callidus to hinf

A. | remenber that cane up.

Q That one you renenber?

A. Yes.

Q And is the reason you renenber

Cal I i dus because we now have an enail from M. Dea
which reflects that you were di scussi ng sonet hi ng

about Callidus in the course of that interview? 1Is
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t hat why you renenber it?

A Vell, | remenbered it before, and
| remenber what | replied to him

Q So Callidus was discussed, but you
can't renmenber any other conpany specifically being
di scussed?

A. No.

Q And | am going to suggest to you,
M. Moyse, that as you were involved in having
di scussions with the regul atory advi sor or the
tel ecom advi sor to Catal yst the norning of June
26th -- or sorry, | said June 26th, but March 26t h,
and as you were tasked with this exercise of
preparing this PowerPoint, that you did nention to
M. Dea in this interview that you were working on
W nd?

A | did not.

Q And the reason you nentioned it to
him | suggest to you, M. Myse, is because you
didn't see anything confidential about your
I nvol venment in Wnd?

A | didn't nention it to him

Q But did you see anything
confidential about your involvenent in Wnd?

A. At that tinme, | didn't even think
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| was involved in Wnd.

Q Even as you were preparing this
Power Poi nt presentation, you still didn't feel that
you were involved in Wnd?

A | was certainly involved in
Catalyst's telecomteam but we had done no work on
Wnd to that point, so | didn't think of it that
way.

Q And, sir, when you say that you
recall a response to M. Dea in relation to
Cal l'i dus; do you renenber that?

A | do.

Q W know in the record, and | don't
have it at ny fingertips but we have seen it
before, we know that M. Dea sends you an emil
shortly after your interview asking you a question
about Callidus, right?

A That's right.

Q And you say you recall responding
to M. Dea, right?
A. Yes.

Q And you woul d have responded to
him by email ?
A. Yes.

Q And we haven't seen any record
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either in your productions or in the West Face
productions of any email response; is that fair?
You haven't seen one, have you?

A | haven't seen one, no.

Q And is that because, M. Myse,

you del eted your response to M. Dea?

A. Yes.

Q You recall deleting your response
to M. Dea?

A. No, not specifically. | can't

explain why it is not there, but --

THE COURT: Well, look, I want you to
be careful about how you are answering. You say
you can't explain why it is not there, but 30
seconds ago you said you del eted your response.

THE WTNESS: That is the only
explanation | can --

THE COURT: Well, you have got to
listen carefully and answer carefully.

BY MR Di PUCCH O

Q Sitting here today, | gather, M.
Moyse, you can't tell us why that enmmil doesn't
appear in either your productions or the Wst Face
pr oducti ons?

A. | can't.
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Q Now, there is the next
presentation that you assisted in preparing, and
that is the one in May of 2014. This is at tab 27.
| mnot going to take you through this one, M.
Moyse. | think, in fairness, we can all agree that
I n substance it sort of echos what was said in the
first presentation, largely, right?

A Sur e.

Q Ckay. And you understood that it
was bei ng prepared for the purposes of a neeting
Wi th I ndustry Canada the foll ow ng day?

A Correct.

Q And, sir, what did you understand
was actually being discussed with I ndustry Canada?
Did you have any understandi ng, or were you just in
t he dark?

A Aside fromwhat is in the
presentation, | didn't know what was bei ng
di scussed with I ndustry Canada.

Q But did you have any under st andi ng
as to why Catalyst had nmet wwth Industry Canada in
March and was neeting again with Industry Canada in
May ?

A | have a -- | can nmake a good

guess.
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Q Don't guess.

A No, I"msaying | can't -- nobody
articulated it to ne.

Q And you didn't ask anybody? You
just were content to stay in the dark?

A Wll, | made ny own assunption
that | was confortable wth.

Q And that is why you didn't ask
anybody?

A Ri ght .

Q And was the assunption that you
made at the tine that Catal yst was neeting with
| ndustry Canada in March and then again in My of
2014 in an attenpt to have I ndustry Canada
understand its regulatory strategy in the event of
a conbi nation of Wnd and Mbilicity?

A That woul d be part of --
woul dn't necessarily go that far.

Q Well, how far should | go, M.
Moyse?

A Just that it is inportant to keep
a dialogue with the regulator if you have an
interest in a highly regul ated industry.

Q And what is the inportance of

mai nt ai ning a di al ogue, for what reason?
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A To hel p acconplish your goals.

Q And what were the goals that
Cat al yst was seeking to acconplish, to your
under st andi ng?

A The one | knew was building a
fourth wireless carrier.

Q Ri ght, and what was it needing to
di scuss with Industry Canada with respect to
building a fourth wireless carrier?

A. Whatever is in these
presentati ons.

Q So you understood everything that
was in the presentations then?

A. No, but | understood that was the
poi nt of the docunent.

Q And again, M. Myse, your
evidence to this Court is that in relation to the
second Power Poi nt presentation, your role was
purely clerical or admnistrative in nature?

A It was the sane process as the
first one, essentially.

Q Ri ght, and therefore purely
clerical and adm nistrative in nature?

A Correct.

Q Now, you are copied on an enuil
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chain that | would |like to take you to at tab 28 of
nmy cross-exam nation brief. This is an email chain
t hat takes place over the course of two days, My
6th and May 7th, 2014.

So if you go to the bottom of the
chain, M. Myse, because you are copied on all of
this -- well, this part here, no, just go up.

So right here is a copy of an email
from M. dassman on May 6th, 2014 in response to
sone information fromUBS, and M. d assnman says:

"Technically not $300 mllion

in cash (although it could be) --

$300 mllion in total value and we

get to choose between repl acing

current vendor financing or

re-negotiating wwth themetc. ..

Al'so, | think due diligence can
be confined primarily to spectrum
owner shi p and opi nions thereon etc.
since we are buying way bel ow
spectrum val ue. Need a condition of
government approval ..."

So stopping right there for a nonent,
M. Myse, | take you understood the discussion

here in relation to value and the econom cs of the
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deal ?

A Well, | don't really know, I
didn't know what the vendor financing was at W nd.
| understand 300 mlIlion of value, though.

Q And t he vendor financing, though
you may not know -- may not have known it on My
6th, you certainly would have figured that out
relatively quickly when you had access to the data
room shortly thereafter, right?

A Yes.

Q Ckay. So you had all of the tools
avai |l abl e to you on or about May 6th or shortly
thereafter to understand the econom cs of the deal ?

A Yes.

Q And then in relation to the
par agraph bel ow where M. d assman i s expressing
t he opinion that:

“[...] due diligence can be
confined primarily to spectrum

owner shi p and opi nions thereon since

we are buying way bel ow spectrum

val ue. "

You understood that to be a reference
to the fact that the due diligence process was

actually going to be substantially nore confined in
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this case?

A That is what he was saying here,
but in the end that is not -- that wasn't what
happened.

Q Ckay, but do you understand that
is what M. d assnman was sayi ng? You had no
probl ens under st andi ng t hat ?

A. Yeah, | understand what he is
sayi ng.

Q Ckay. And when he says "because
we are buying way bel ow spectrum val ue", what he is
rel ying upon, | suggest to you, in order to nmake
that statenent was the assignnent of value that you
had made in your pro form?

A | can't say what he was relying on
when he said that.

Q Well, were you aware of any ot her
assessnent of spectrum val ue that was perforned
prior to this email chain?

A. Am | aware? No.

Q And the "need a condition of
governnental approval", did you have any probl ens
under st andi ng t hat ?

A. “Gover nnent approval" can nean a

ot of things, so | didn't really know what t hat
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meant .

Q Al right. And nowif you go up
in the chain, you will see an email from M. de
Al ba, and again you are copied on it, and it says:

"The vendor financing is in the
default notice period.™

Did you know that, M. Myse?

A. Not prior to this email.

Q “We can negotiate to keep it but

| suspect one of the reasons why the

vendors did not roll over (for a

| ar ge equi pnent buyer such as W nd)

or are playing hardball is because

wi t hout clarity on who, how and when

the spectrum can be sold their

col l ateral package is very weak."

Do you see that?

A | see that.

Q And did you understand that? D d
you have any probl ens understandi ng that, that
there was an issue with respect to the
transferability of the spectrum and therefore,
there could be an issue with respect to how weak or
strong their coll ateral was?

A. | understand that is Gabriel's
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Vi ew, yes.

Q And you understood it at the tine?
You had no issue understanding it at the tinme, |
suggest to you?

A | woul d have understood that,
yeabh.

Q And then he goes on to say:

“This can be positioned to our
advantage with the governnment to get
the required clarity on the ability
to sell spectrum and/ or nonetize the
I nvest nent . "

And then he goes on to actually quote
verbati m what the argunent to the governnent woul d
be, right?

A He does.

Q And you had no issue, | suggest to
you, M. Myse, understanding any of this because
this was entirely consistent wwth the regul atory

presentation that you had hel ped prepare?

A. A month and a half later, alnpst a
month and a half later, | don't knowif | would
have connected this -- | did not connect this to

the regul atory presentation.

Q But apart from whether it was
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connected to the regulatory presentation or not, |
take it you had no troubl e understanding that the
argunent to the governnent was going to be we want
the ability to sell the spectrumin order to
nmoneti ze the investnent?

A Gabriel is saying that that's what
they can present to the governnent.

Q And subsequent to that, as we have
just seen, a few short days later, you are
assisting again in preparing the presentation to
| ndustry Canada, right?

A. Ri ght .

Q Where this precise kind of
| anguage appears agai n?

A Ri ght .

Q So you woul d have then connect ed,
| "' massum ng, for the purposes of preparing that
presentation you woul d have known full well why
that presentation was being prepared, because M.
de Alba signals it to you right in this email?

A | don't know what | connected at
the tine.

Q And then if you scroll up, M.

@ assman t hen says:

“Governnent has told us today
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via Bruce D that they wll not give

us in witing the right to sell

spectrumin 5 years. M/ response is
that such takes option 1 off the
table and we would only be willing

to build a whol esal e/l easi ng

busi ness specifically wth

i ncunbents as the custoners. They

know this. W are going to Qtawa

early next week. They al so asked

for our help to understand who

really is controlling Vinpel Coms

deci si on-maki ng and to get our input

prior to next week's Mbilicity

medi ation. "

There again, M. Myse, I'mgoing to
suggest to you that that is all pretty plain
Engl i sh and you woul d have understood exactly what
M. dassnman was saying to you?

A | understand the sentence. |
don't necessarily understand the consequences, the
econom ¢ strategy associated with the whol esal e
| easi ng busi ness.

Q But you understood the reference

to option 1 being the reference to the retail
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carrier?

A | understand that for sure now
At that time, | don't knowif | would have nmade
t hat connecti on.

Q And | just want to take you for
one brief nonment to your April 2015 affidavit, just
to see what you said in April 2015, and this is at
tab 4 of the brief, Your Honour.

It is on the screen, M. Myse, and |
am | ooki ng specifically at paragraph 18 of that
particular affidavit, and you say this to the
Court:

“The junior enpl oyees,

I ncl udi ng ne, spent those early days

| earni ng about Wnd, primarily by

review ng informati on made avail abl e

by the conpany through a data room

The only regulatory risk related to

Wnd of which | was aware, was

whet her or not the Federal

Governnent woul d all ow a new

wireless entrant to sell its

spectrum and/ or be purchased by an

I ncunbent. | |earned about this

regul atory issue through the
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extensive nedia coverage it received

in both the general and busi ness

news. | did not do any analysis on
that subject or any other regul atory

I ssues facing Wnd, and if anyone at

Catal yst did such an anal ysis before

| left, I was not infornmed of and

was not aware of it."

Now, | take it, M. Myse, given what
we have just | ooked at, that you and | can agree
that this concept that you only were aware of the
regul atory risk via your having read it in the
media wasn't true?

A. Well, once | becane aware of it
through the nedia, |I'mnot sure what significance
further nentions of it have, once | knowit.

Q Ch, I'I'l tell you the significance
of it, M. Myse. The significance of it, quite
frankly, was you were putting forward a position to
the Court in April of 2015 that any discussion in
relation to regulatory risk was only brought to
your attention through the nedia. That is the
I Nnpression you were trying to convey?

A. | said that is where | |earned

about it. | don't say that --
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MR. CENTA: (bjection. | don't think
it is helpful to re-characterize a paragraph in an
affidavit and put it back to a witness and ask him
to agree that that's what he was attenpting to
convey to the Court. The paragraph says what it
says.

BY MR Di PUCCHI O

Q Al right, can you and | at | east
agree to this, M. Myse, that not only did you
| earn about it through the nedia, but in fact, you
di d have di scussions within Catal yst about these
regul atory issues?

A. There were di scussi ons about
regul atory issues at Catal yst, yes.

Q And when you say in your affidavit
t hat :

"I did not do any analysis on
that subject [...], and if anyone at

Catal yst did such an analysis before

| left, I was not informed of and

was not aware of it."

| take it that you would agree with ne
that the presentations that you were involved in
certainly contradict your statenent there?

A | don't agree with that, because
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the presentations were Catalyst's positioning to
t he Federal Governnent, not necessarily Catal yst's
anal ysis of the issues internally.

Q Ckay. So you nmeke the distinction
bet ween an anal ysis and what it was saying to the
Federal Governnent ?

A. | just didn't know what was a
position and what wasn't.

Q And just by the by, M. Myse,
when you | ook at this sane affidavit, in paragraph
24 specifically, in the sentence starting "Moreover
[...]", in that paragraph:

"Moreover, as described above,
any information that | had access to
prior to ny departure from Catal yst
was extrenely prelimnary. |If
anyone at Catal yst had begun to
devel op negoti ation plans by the
time of ny departure, which would
surprise nme given the prelimnary
stage of our work, | was not
i ncluded in any discussions, nor did
| ever see any docunents concerning
such plans, including drafts."”

And we know now, M. Moyse, would you
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agree wwth nme, that in fact you were the recipient
of a draft?

A A draft what?

Q A draft offer.

A | was included on that email.
did not read the draft offer.

Q Ri ght, but what you are saying
here to the Court, are you saying here to the Court
t hat al t hough you received it, you didn't see it

because you never opened it?

A That's correct.

Q | see.

A. | was on vacation and | didn't
open it.

Q | see. Now, as we have just

di scussed, M. Moyse, you went on vacation on My
16t h, 2014, right?

A Yes.

Q And it was in the mddle of the
W nd deal; correct?

A It was after the deal -- we had
gotten started on the deal, yes.

Q And did you tell M. de Al ba that
t he purpose of your trip was you were taking a

vacation with your girlfriend in order to propose
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to her?

A Absol utely not.

Q You didn't say that?

A In fact, | actively discouraged
that speculation, and | only bought a ring over a
year |ater.

Q Ckay. Was there specul ati on about
t hat ?

A. They like -- people |liked to nake
j okes about it, and | told themto stop and that is
not what | was doi ng.

Q And if we go to tab 29 of the
cross-examnation brief, this is one of the emails
| think you and | can agree that was sent to you
whil e you were on your trip; correct?

A. Scroll down. But | recognize it,
yes.

Q And am | right, M. Myse, that
what is happening in this email chain is that you
are being sent a working nodel for Project Turbine?

A Correct, so -- well, keep
scrolling down. | can't renenber who sent it.

Right, that is what | thought, so
Morgan Stanl ey, who was working on the nodel, sent

it to us.
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Q kay. And you then, | take it,
were asked to give your comments?

A Yeah, Zach M chaud forwarded it to
nmysel f and Lorne Crei ghton asking us to pass
comments on it.

Q And so M. Creighton, we see in
the email chain that conmes after M. M chaud's
emai |, gives a couple of high-level coments,
right?

A He does.

Q And then you chine in and you say:

"In the 'LBO tab [...]"

And | assunme that is a reference to the
| ever aged buyout tab?

A Correct.

Q “"[...] aren't we buying this

debt-free? | thought $300 million

buys out all the vendor financing

and the sharehol der | oans go away as

well. But the current case is

keeping themin place and

subtracting those fromEV to

calculate equity returns. Unless

| ' m m sunder st andi ng, they shoul d

run a 2nd base case which better
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refl ects how the transaction would
actually be structured (maybe a la
and 1b depending on if we roll
vendor financing or not)."
And | suggest to you, M. Myse, that
by May 19th, 2014, you certainly had a fairly
i n-dept h knowl edge of the econom cs of the

transacti on?

A. Wll, | knew the price was 300
mllion, and nmy assunption was that that buys
everything in the conpany, and that is all | knew.

Q Well, it wasn't an assunpti on.

That is what you had been told by M. d assnman?

A No, that is what | believed based
on our discussion in the managenent neeting with
W nd.

Q Ckay. So that is a discussion you
recall having during the managenent neeting that
you had with the individuals at Wnd?

A It canme up, yeah

Q And that was a neeting that you
participated in on May 9th, | believe?

A That's correct.

Q And in any event, regardl ess of

where you obtained this know edge, you agree that
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you had a fairly good understandi ng of the
econom cs of the deal at this point in tinme?

A. |"'mnot trying to characterize ny
understanding. |'msaying | understood the price
was 300 mllion and that that buys out the vendor
financi ng and sharehol der | oans.

Q Now, despite the fact that you say
that you were on vacation and you were only really
responding to emails on an as-requested basis, |'m
goi ng to suggest to you, M. Myse, that in fact
you were review ng your enails to keep yourself
apprised as to what was going on in relation to
W nd?

A. No.

Q And | suggest to you that in fact
you were |looking at things |like the offer that cane
t hrough to you?

A No.

Q And in fact, you were so curious,
M. Myse, about the status of the deal, as we have
| ooked at earlier today, that notw t hstandi ng you
bei ng on vacation, you asked M. Creighton what the
status of the deal was?

A | was curious enough to ask him

but | didn't really want to | ook through all the
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emai | s and docunents.

Q Al right. That is just curiosity
on your part?

A Yeah, pretty idle curiosity.

Q And, M. Myse, I'mgoing to
suggest to you, I'mgoing to suggest to you that
the reason you were asking M. Creighton on My
23rd to tell you about the status of the deal was
not idle curiosity, but it was because you were
going to pass that information along to M. Dea?

A Absol utely not.

Q And, Your Honour, just for your
reference, the emails we are tal king about with
M. Creighton are the one | took you to earlier,
and then there is one at tab 31 of the brief. And
| think our agreenent is we have to refer to these
emails in order for themto formpart of the
record.

So, M. Myse, is this one of the
emails you sent to M. Creighton on May 20t h, 2014,
asking himwhat is the story with Wnd?

A Sorry, | think it is in the mddle
of the --

Q It is right on the first page, in

the mddle of the first page; do you see that?
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A Yes, | sent himthat.

Q And then M. Creighton responds to
you and says as far as he knows, the plan is to
submt the offer on Friday, right?

A That's right.

Q G ve ne one second, as | find a
docunent .

"1l conme back to it in a second, as |
find it.

Am | right, M. Myse, that you gave
sone evidence earlier today about the fact that you
started |l ooking for a job, another job in Decenber
2013, right?

A Yes.

Q And that you had essentially
determ ned to | eave Catal yst even in the absence of
receiving any offer, right?

A Yes.

Q You were very unhappy there,
right?

A That's right.

Q And | think you described it as
being very frustrated this norning?

A Yes.

Q And am | right that at this tine
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you devel oped a certain ani nus towards Catal yst?

A | don't agree.

Q You didn't develop a certain
animus towards the partners at Catal yst?

A | disliked working there, but |
didn't devel op any aninus towards them

Q Did you joke with your friends in
a derogatory way about Catal yst?

A Yes.

Q Did you joke with people at West
Face in a derogatory way about Catal yst?

A Yes.

Q Do you recall joking with the
peopl e at West Face or the people at West Face in

June of 2014 referred to M. d assnman as a fatter,

shorter KimJong Il to you?
A Yes, | recall that.
Q And do you recall passing al ong

that joke to your friends?

A | do.

Q And | suggest to you the reason
you were joking about people at Catalyst in a
derogatory way is precisely because you had
devel oped a certain aninus towards thenf

A. | don't agree.
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Q And even in your very first
affidavit, M. Myse, part of what you decided to
file in the public record were statenents that you

were making in an attenpt to enbarrass Catal yst?

A | was making --
THE COURT: |'m having problens with
this kind of -- you go ahead, M. Centa. | suspect

| know why you are on your feet.

MR. CENTA: Partly because the
affidavit was responsive to an allegation that a
restrictive covenant was to be inposed and there is
a legal part of the test that deals with the good
faith departure of an enpl oyee, and the reasons
that an enployee is choosing to | eave are squarely
relevant to their ability to enforce the
restrictive covenant. And | don't think it is open
to M. DiPucchiotoinquire into the mala fides of
a pleading filed in a proceeding.

THE COURT: What | was going to say,
M. Di Pucchio, is we are all aware that w tnesses
usual ly don't nmake decisions as to what tactically
Is going to be in an affidavit, and |I have seen
affidavits today that clearly contain argunent that
had no business being in an affidavit and --

MR DPUCCHO Wll, that is fair,
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Your Honour.

THE COURT: And the problemwth
putting to the witness why sonething is in an
affidavit probably gets into privil ege because the
| awyers call that shot, usually.

MR D PUCCHHO Well, | take your point
on that, except for the fact that I was going to
ask a question, and nmaybe we don't need to go to
it, Your Honour, but there is actually an email
exchange with one of his friends where says he is
going to respond in a way that's going to enbarrass
Catal yst --

THE COURT: Well, that's different --

MR, DiPUCCHI IO But, in any event, |I'm
not going to spend tine on this, Your Honour. W
can nove on.

BY MR Di PUCCHI O

Q Let nme ask you about a call 1og
t hat was produced to us --

THE COURT: You are now being called
"M. MIlne-Smth" in the transcript.

MR DIPUCCH O |'msure
M. Mlne-Smth won't appreciate that, Your Honour,
so we'd better get that corrected. |'ll speak for

him M. Thonson hasn't risen yet.
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MR. THOVBON. He would treat it as a
conplinment, | assure you.

BY MR Di PUCCH O

Q | want to take you, M. Myse, to
a record of sone phone calls --

THE COURT: |Is this a convenient tine
for the afternoon break?

VMR D PUCCH O It is, Your Honour,

yes.

-- RECESSED AT 3:37 P. M

-- RESUVED AT 3:53 P. M

BY MR D PUCCH O

Q M. Myse, before we took the
break, | was just about to refer you to a tel ephone
call log that we received a few weeks back from ny

friends representing West Face. This is at tab 13
of the cross-exam nation brief, Your Honour.

M. Myse, we have talked a little bit
about the call that occurred on May 23rd with M.
Dea, which was the sane day that you were enmailing
M. Creighton about the status of the Wnd deal,
right?

A Correct.

Q And | took from your evidence that

you are not able to give us any expl anation
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what soever for the calls that are recorded on June
19th, July 8th and July 15th of 20147

A No.

Q Now - -

THE COURT: Does your question involve
both calls on June 19th or just one of thenf

MR. DiPUCCH O Sorry, Your Honour, you
are quite right, there is the one call from Supriya
Kapoor which I took it M. Myse had described in
hi s evidence in-chief, Your Honour, in the
affidavit that has been filed. So really ny
guestion was only in relation to the second call,
and then the two calls in July.

THE COURT: Thank you.

BY MR Di PUCCH O

Q M. Myse, | want to take you to
the email chain that your counsel took you to
earlier today. It is found at tab 32 of ny brief.
Do you recall this chain, M. Myse, between you
and your friend M. WMatlin?

A That's right.

Q And one of the things you said
this norning in response to your counsel's question
was that you actually know now that the information

you were giving to M. Matlin was incorrect in
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relation to the West Face deal ?

A Correct.

Q And the information, just so we
understand, that you give to M. Matlin on
Septenber 16th, 2014, is that you thought that West
Face was just backing Wnd financially:

"(My guess is they are | enders

to the new conpany and maybe have

sone equity or warrants)."

Now, M. Moyse, you haven't produced
any article contenporaneous with this Septenber
emai|l that reflects that having been reported as
the transaction?

A. | thought | had produced articles.
If | didn't, then I didn't.

Q Ckay. And I'mgoing to suggest to
you, M. Myse, that this wasn't just a bad guess,
as counsel are portraying it now |In fact, what
you are telling M. Matlin is consistent with what
West Face was proposing back in April and May of
20147

A | neither knew that at this tine,
at the time | sent this email, and I don't even
know the terns of their proposals now.

Q And |'m going to suggest to you,
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M. Myse, that in fact you did know that back in
April of 2014 and May of 2014 that West Face was
proposing to sinply lend to the conpany and take
equity or warrants |ater on, and that is why, that
IS why you nmake an educated guess as to the
structure of the transaction in Septenber?

A. No.

Q And |'mgoing to put to you, M.
Moyse, that in fact you did have discussions in the
April, My, June tineframe with people at Wst Face
Wi th respect to the Wnd transaction?

A Not at all.

Q And | am goi ng to suggest to you,
M. Myse, that you passed along the information
you had in relation to that transacti on which you
| earned at Catal yst, including the regulatory
structure or the regulatory risks that Catal yst was
outlining in the presentation to Industry Canada?

A | didn't do that.

Q And | am going to suggest to you
further, M. Myse, that you had in your possession
i nformati on on your personal conputer that
reflected that information, that regul atory
strategy, and that the reason you installed Secure

Del et e and opened the programwas for the purpose
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of deleting evidence of that infornmation?

A No.

MR. Di PUCCHI O Thank you, Your Honour,
those are ny questions for this wtness.

THE COURT: Any re-exam nation?

RE- EXAM NATI ON BY MR CENTA:

Q Very brief, Your Honour.

If | could turn up in M. D Pucchio's
book of cross-exam nation tab 28. |If we could
scroll down to the bottom of that. Thank you,
right there.

Do you recall, M. Myse, that
M. Di Pucchi o asked you sone questions about the
email fromM. G assman sent at 4:04 p.m on My
6t h?

A | do.

Q And in the second -- in the
paragraph that begins "Also [...]", the text of the
emai | reads:

“"Also, | think due diligence

can be confined primarily to

spectrum owner shi p and opi ni ons

thereon [...]"

Do you recall M. D Pucchio asking you

sone questions about that?
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A Yes.

Q Was the due diligence that you
perfornmed between May 9th and May 16th confi ned
primarily to spectrum ownership and opi nions
t her eon?

A It was not, and | didn't do any
di I i gence on that.

Q The email continues and it says,
M. & assnman conti nues, quote:

“[...] since we are buying way

bel ow spectrum val ue. "

And M. Di Pucchio said to you, M.
Moyse:

"Okay. And when he says ' because
we are buying way bel ow spectrum

val ue', what he is relying upon, I

suggest to you, in order to make that

statenent was the assignnment of val ue
that you had nmade in your pro form?"

Do you renenber that question?

A | do.

Q When you constructed the conbi ned
pro forma that is found in ny book of docunents at
tab 18, in conpiling that chart, did you conduct an

assessnent of spectrum val ue owned by W nd?
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A No, | sinply reported the data
t hat was provi ded.

MR. CENTA: Thank you, no nore
guesti ons.

THE COURT: Thank you.

Thank you, M. Moyse.

THE W TNESS: Thanks.

-- WTNESS EXCUSED

MR. CENTA: Justice Newboul d, we have
provi ded an el ectronic copy of our read-in brief
that | believe has been added to your iPad, and if
it won't, it will be shortly.

And with that, the Defendant Brandon
Moyse cl oses his case.

THE COURT: Thank you. |Is there any
reply evidence?

MR. DIPUCCH O No, there is not, Your
Honour .

THE COURT: So this conpletes the
evi dence?

MR. DiPUCCH O Yes, it does.

THE COURT: Al right, so we are on tap
then tonmorrow norning for 9 o' cl ock?

And what will | be provided wth?

MR D PUCCHHO | don't think anybody
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sitting here quite knows, Your Honour. There's

el ves at work back at each respective office.
suspect you are going to be provided with hundreds
of pages of argunent, witten argunent.

THE COURT: Al right.

MR D PUCCH O But | for one can't
tell you exactly what is being prepared back on the
honme front.

THE COURT: Early on | had asked from
sonebody for a USB key with all the affidavits in
Wrd and the factuns in Wird, the pleadings in
Wrd, and the final argunents in Wrd. 1'Ill be
gi ven that sone tinme tonorrow?

MR THOMSON: You will, yes. W intend
to provide you wwth the witten argunent, as well
as a closing conmpendi um and an el ectronic brief of
authorities and -- will it be hyper-Ilinked by
tonorrow? W expect that the factumw Il be
hyper-1inked for you by the end of the day
t onorr ow.

THE COURT: G eat.

Al right, well then, we'll cone back

tonorrow norning at 9 o' cl ock.

-- Adjourned at 4:03 p.m
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REPORTER S CERTI FI CATE

| , DEANA SANTEDI COLA, RPR, CRR
CSR, certify;

That the foregoing proceedi ngs were
taken before ne at the tine and place therein set
forth;

That the testinony of the w tnesses
and all objections nade at the tine of the
exam nati on were recorded stenographically by ne
and were thereafter reviewed and certified for

accuracy.

Dated this 10th day of Cctober, 2016.

///../ —_—

NEESON COURT REPORTI NG | NC,
PER: DEANA SANTEDI COLA, RPR, CRR, CSR
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