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-- Upon conmmencing at 9:10 a.m

THE REA STRAR:  Good nor ni ng,
M. dassman. Just to rem nd you, you are still
under oat h.

NEWION GLASSMAN:  PREVI QUSLY AFFI RVED

THE COURT: M. Centa?

MR. CENTA: Good norning, Justice
Newboul d. You will find the docunents that |
intend to refer to this norning in the fol der

Evi dence at Trial, and then M. d assman's fol der.

THE COURT: | have it.
MR, CENTA: You've got it? Terrific.
THE COURT: | notice you've got an i Pad

as opposed to M. Thonson had a great big thick
bi nder of paper.

MR. THOVSON: We call that old school.

THE COURT: M too.

CROSS- EXAM NATI ON BY MR, CENTA:

Q Good norning, M. d assman, ny
name i s Rob Centa, | am counsel for Brandon Moyse
in this proceedi ng.

M. G assnman, you've worked with M. de
Al ba for approximately 14 years?

A Appr oxi mat el y.

Q And you know hi mvery well?
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A | think so.

Q And as you said yesterday about
him he knows exactly who you are?

A. | hope so.

Q M. de Al ba has extensive and
I npressi ve experience in the tel ecommuni cati ons
I ndustry?

A. Yes.

Q And as you expl ai ned yest erday,
that includes |eading the restructuring of AT&T
Latin America which was eventually sold for 14
billion dollars?

A Sonmething |ike that.

Q And that predates his arrival at
Cat al yst ?

A It does.

Q And since M. de Alba arrived at
Catal yst, he has continued to devel op extensive
t el econmuni cati ons and w rel ess tel econmuni cati ons
experience through his work at Catal yst?

A The whol e firm has.

Q | ncl uding M. de Al ba?

A Yeah.

Q And as of March 2014, M. de Al ba

had accunul at ed nore experience in the
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t el econmuni cati on sector and the wrel ess
t el ecommuni cati on sector than had M. Myse?

A For sure.

Q M. de Al ba was the principal
person negotiating with Vinpel Comand other parties

on the Wnd transacti on?

A. The busi ness issues, yes.

Q The busi ness i ssues.

A. Yes.

Q And in terns of the negotiations

wi th Vinpel Comon the Wnd transacti on, what ot her
I ssues were being negotiated other than -- other
than the business issues you just described?

A. Well, there were other parties so
there was regul atory issues, there was timng
I ssues, there was -- within Mbilicity there were
creditor right issues, there was a whol e bunch of
ot her things going on at the sane tine.

Q And anong those ot her issues, you
woul d have been the principal person responsible
for sone of them like the regulatory issues
dealing with the governnent?

A Yes. Sone.

Q Sone. Not all, sone. Wuld

M. Riley have been the principal person
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responsi ble for sone other issues related to the
constell ation of concerns you just described?

A Sone.

Q And as of March through May, woul d
you agree with nme that M. de Al ba had nore
know edge on the Wnd file than did M. Myse?

A Yeah.

Q You descri bed yourself yesterday,
| believe, as the chief architect of Catalyst's
regul atory strategy?

A Anongst ot her things, yeah.

Q Sorry, not to suggest that's your
only role, but that was one of your roles?

A Yes.

Q And you had nore know edge about
t hat component, Catalyst's regulatory strategy,
than did M. Myse?

A That's why we nade sure the rest
of the team was inforned, yes.

Q Absol utely. And you were doing
the inform ng because that was one of your areas of
princi pal responsibility?

A. | was doing part of the informng.

Q Correct. But take it one step at

atinmn. You were the chief architect of the
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regul atory strategy?

A Yes.

Q And you took the lead in the
formal negotiations with the governnent and the
governnent's officials?

A Sur e.

Q And you often took the lead in the
I nformal negotiations with the governnent
of ficials?

A Sur e.

Q And in that role you were
augnented by M. Drysdale in sone of the infornal
di scussions with governnment ?

A. Sure. | was augnented by the
whol e team including M. Myse. W got feedback
from everybody on the team

Q In terns of negotiations or
di scussions with governnent, you don't suggest that

M. Myse was having even informal discussions?

A No, no, of course not.

Q You were having those discussions,
correct?

A. | was one of the parties having

t he di scussi ons.

Q And M. Drysdal e was one of the
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parties having those di scussions?

A The informal part of the
di scussi ons.

Q And M. Riley was having sone of
t hose di scussi ons?

A Sonme of the indirect
conversations, so he would have been involved in
t he process.

Q Ckay. And then you and
M. Drysdale and M. Riley, to the extent he was
havi ng i ndirect conversations, would then be
responsi bl e for conveying that information back to
the other nenbers of the deal team who were not
havi ng those conversati ons?

A Correct.

Q And one of the things that M. de
Al ba woul d know about you is, as you said
yesterday, you would never relieve the tension on
any deal nenber on any deal at any point in tine?

A Not unless there was a strategic
or tactical reason to do so.

Q And M. de Al ba would know t hat
about you?

A. He woul d.

Q And as you said, you would never
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| et up the pressure on a deal team nenber?

A Not unless there was a tactical or
strategic reason to do so.

Q You descri bed yoursel f yesterday
as an instigator of pressure?

A At tinmes.

Q And that's because putting
pressure on your advisors and your deal team
nmenbers, putting pressure on the other side,
putting pressure on the other stakeholders, is one
of the things, not the only thing, but one of the
thi ngs that has nmade Catal yst exceptionally
successful over its life?

A. | think so, given what we do for a
l'iving.

Q G ven what you do for aliving --

A Yeah.

Q -- placing that pressure is an
I nportant el enent in your success?

A. | think it's been hel pful to our
success.

Q And as you said, absent a
strategic or tactical reason to do ot herw se,

M. de Al ba would know t hat ?

A Sur e.
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Q And as you said yesterday, we
coul d ask himthat?

A Sur e.

Q And you woul d never not ask a
guestion of an anal yst, an inportant question you
want ed answered, just to avoid putting pressure on
an anal yst?

A No, that | would do. It mght

have a tactical reason.

Q To not ask a question of an
anal yst ?

A. That's not how | heard your
question. |'msorry, can you repeat it?

Q | f you wanted an i nportant

guestion answered by an analyst, if you had an
i nportant question for an anal yst, you woul d ask
it?

A Wll, | may not ask it but it
woul d be asked. It would be done in a manner that
we thought got the best result. So if ny asking it
woul d potentially obscure or frustrate the outcone,
then we woul d have sonebody el se ask the question.
But it would be discussed.

Q And t he question would be asked

and answer ed?
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A We hoped it woul d be answer ed.
Q M. Rley is the chief operating
of ficer at Catal yst?

A He is.

Q He is also a partner?

A He is.

Q He acconpani ed you to neetings in

O tawa on March 26th and May 12t h?

A Yes, he did.

Q And t hrough attendance at those
meetings and his other involvenent at Catal yst he
had extensive know edge of the Wnd file?

A He did.

Q This was not the first tine that
M. Rley had a role in governnent relations on a
file in Catal yst?

A | don't know if it was the first
but it's not the only.

Q It's not the only. He had
attended neetings with governnent officials on
behal f of Catal yst on ot her occasions?

A That | don't know.

Q You told us yesterday that
| ndustry Canada had no problemw th Catal yst

keeping a copy of the final PowerPoint presentation
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that you delivered to them on March 26t h?

A That was ny under st andi ng.

Q That was what they told you?

A Yes, that doesn't nean that they
didn't internally have a problemwth it. The
guestion was, they had no problemwith it. | don't
know. They articulated that to us. | don't know
what they were thinking.

Q Right. But Industry Canada told
you - -

A Yeah.

Q -- that you could keep a copy of
the final PowerPoint presentation, correct?

A Yes.

Q But they requested that you
destroy the draft presentations?

A Al the drafts leading up to it.

Q You testified that you kept a
master file with the final presentation in it?

A | didn't say | kept it. | said
the firmkept it.

Q The firmkept --

A. Yes.

Q -- a master file with the final

presentation in it?
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A. That was their instructions.
Q And t he team nenbers were asked to

destroy their draft presentations?

A Correct.

Q And Cat al yst does not have a
general practice of destroying copies of
presentati ons nmade to gover nnent ?

A. | don't know if we've ever nmade
anot her presentation to governnent.

Q Cat al yst does not have a general
practice, though, there's no policy, no practice,
of destroying presentations to governnent?

A. | think this was the first
presentation we've ever actually nade formally to
any governnent official. So | don't know what that
nmeans to say we have a practice or not have a
practice. W were asked to do sonething; we did as
we were asked. If in the future they asked us to
do sonething that was inproper, we would have a
di scussi on about it.

Q So having -- if it's true that you
had never nmade a presentation to governnent before,
then you woul dn't have had a practice of destroying
t hose presentations because you hadn't nade

presentati ons before that, correct?
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A | can only give you the testinony
that we would do as we were asked so long as it was
| egal and we considered it appropriate.

Q Can you turn up tab 13, please, in
the cross-exam nation binder. This is the
exam nation for discovery of M. de Al ba and these
are questions regarding the destruction of the --

THE COURT: Not in ny copy. Tab 13 is
not that.

MR. CENTA: This is ny
cross-exam nation binder, the Paliare Rol and.

THE COURT: Yes, | have your
cross-examnation. Tab 13 is an enuail.

MR. CENTA: Perhaps, Justice Newboul d,
if I could direct you -- we'll try and sort that
out for you. |If you could |ook at the big screen,
| can call up the very short question |I'mgoing to
refer to and we will provide you with whatever
cross-references we need to. So | amreferring to
tab --

THE COURT: Hang on, hang on.

MR. CENTA: M. Thonson advi ses ne you
mght find this at tab 41 of his cross-exan nation
folder, if that would be easier.

THE COURT: Anyway, you go ahead, [|'I|
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just do it here.

MR. CENTA: Thank you.

BY MR CENTA:

Q So I'mreferring to docunent
WFC011936, it's page 39 of the transcript, page 40
of the docunent, and these are questions being
asked by M. MIne-Smth of M. de Alba in regard
to the March 26t h Power Poi nt presentati on.

And M. MIne-Smth asks of M. de
Al ba:

"Question: Is it Catalyst's

general practice to destroy copies

of presentations made to

gover nment ?"

M. de Al ba's answer:

"Answer: It is. It is also

I ndustry practice to keep

information that is critical

confidential."

That was question 143. And,
M. dassman, | take it you're not aware of any
general practice at Catal yst to destroy copies of
presentati ons nmade to gover nnent ?

A You can't have a general practice

if it was the first tine that we made a
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presentati on.

MR. CENTA: Thank you. Those are ny
guesti ons.

MR. DIPUCCHI O No re-exam nation, Your
Honour .

THE COURT: |'ve got a couple of
questions for you, M. d assnan.

You said yesterday that Catal yst
per haps not de jure but de facto controll ed
Mobilicity, and | think you were tal king about
around the tine it went into CCAA.

| just want to understand when you say
de facto you controlled Mbilicity, why did you say
that was the situation?

THE WTNESS: W owned just under a
negative control bl ocking position. W owned 32.6
percent or 32.4 percent, | forget the exact nunber.
We had verbal support froma couple of the mnority
bondhol ders who had this very strange | ockup that
had been manufactured to support us.

So at our own 32 and change percent it
woul d be mathematically difficult but not
I npossible to overrule us in a plan, but with the
support of even a small piece, we had effectively

negative control. W eventually did get negative
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control. One of the holders did sell the block to
us eventually and we had over 34 percent.

The ot her reason -- that's nunber one.

THE COURT: \What you call negative
control, you nean a bl ocking position?

THE W TNESS: A bl ocki ng position.

That was the first reason.

The second reason was because there
was, and you presided over the case so you and |
may have different views of certain issues, but
there was this attenpt through the hol di ng conpany
to control how the actual collateral was being
treated because the hol ding conpany was out of the
noney.

Qur position in the hol ding conpany had
structural and legal seniority. That also provided
us with a certain anmount of de facto control over
what woul d happen. So |I neant both issues.

THE COURT: Again, the hol ding conpany,
was that a bl ocking position?

THE W TNESS: No, our bl ocking position
was at pCo, so we were structurally senior and
legally senior. It would be very difficult to get
a plan through, but aside fromeven the nmathematics

of the negative control, there was this issue, if
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one spent enough tine thinking about it, there was
this issue of trying to do what woul d ot herw se

| ook |i ke a substantive consolidation in order to
nove noney and value up to the HoldCo. That would
never happen because we woul d have kept contesting
it and | believe that we eventually woul d have won
it because | think you knew what was goi ng on.

THE COURT: The other question has to
do with a statenent you nade yesterday, | think in
your affidavit as well, that you were shocked when
you finally saw what the West Face, or the
consortiumdeal was, that | think you said you
didn't think any fiduciary could just ignore or
wai ve the problem of the governnent regul ation.

Was that a view held generally in the
I ndustry?

THE W TNESS: Yes.

THE COURT: That the governnment
regul ati ons woul d have to change for sonething to
wor k?

THE W TNESS. Yes.

THE COURT: And woul d you assune or not
t hat any ot her player bidding for Wnd woul d have
the sanme concern? | take it from being shocked,

you woul d have?
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THE WTNESS: Two things. | can't
remenber if | used the phrase shocked or
gob- smacked, but shocked.

THE COURT: | wote down the word
"shocked" so | assune you used it.

THE WTNESS: It would be in ny style
to say gob-smacked too, so | just wanted to be
clear but I do nean shocked if | said gob-snacked.

In the context of at that tinme of what
was goi ng on, you had a situation where the
governnment had unilaterally changed rules, |ikely
illegally, related to a contract, to contracts and
to spectrum You had everybody | osi ng noney. You
had t he governnment pushing for sonething that
nobody coul d make sense of either in the industry
or, frankly, in the press.

So for sonebody to take the risk
related to regul atory approval had to have neant
that they were either disregarding or denigrating
their duty over other people's noney or they had a
pi ece of information that allowed themto view it
in away that they didn't think it was a ri sk.

THE COURT: But you assune that another
bi dder -- would you assune that another bidder

woul d think you were trying to do sonething so you
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woul dn't have to face that risk?

THE WTNESS: So Vi npel Comitself was
terrified of the regulatory risk and they said that
because -- and we've seen the testinony where they
sai d that because of their own experience with the
governnent, the governnent had turned down ot her
deal s, the environnment had gotten worse, so for
exanple, the original founder of Orascom and
Orascomwas sold to Vinpel Com was turned down on
his attenpt to purchase ManitobaTel, so here is
sonebody who in the past was acceptable, now wasn't
accept abl e.

The business was |osing a | ot of noney.
| suspect -- people that we had tal ked to, plus
common sense, would tell one that it would be
expected, notw thstanding the posturing and the
positioning by the seller, who didn't want to
accept the risk, that no one would take that ri sk,
which is one of the reasons why we were talking
about the lawsuit with the governnent, because the
governnment had a probl em

THE COURT: Al right. So --

THE WTNESS: And that was the way out.

THE COURT: Wuuld it be fair to assune

t hat anot her bidder such as West Face or the

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 568

consortium would it be fair to assune that they
woul d think that you were putting sone condition to
the governnent or putting sone position to the
governnent that they had to waive their position?

THE WTNESS: [t's ny view that they
were told.

THE COURT: That's what you had --

THE WTNESS: It's ny personal view.

THE COURT: | understand that. But
apart fromyour personal view, would it be fair to
assune that in view of what the industry knew, they
woul d think you were doing sonething like that with
t he gover nnent ?

THE WTNESS: Well, as you can see from
the testinony about Quebecor, they also had
conditions. So I think anybody in the business
woul d have thought about what conditions they want.
They may not all be the sane, but there would have
been sone regul atory conditions around what they
wer e doi ng unl ess sonebody understood the | egal
ram fications of the lawsuit.

THE COURT: What | was asking you was,
would it be fair to assune that they would think
that you, Catal yst --

THE WTNESS: | think so.
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THE COURT: -- was neking that kind of
presentation to the governnent?

THE W TNESS: Yeah, they either woul d
assune or know.

THE COURT: Thanks.

THE WTNESS: Sorry, | didn't
under st and the questi on.

THE COURT: That's okay. Are there any
gquestions arising fromny questions?

MR. THOVBON:. | have none.

MR. DI PUCCH O  No.

THE COURT: Thank you very nuch.

-- WTNESS EXCUSED - -

THE COURT: Yes?

MR. WNTON. Good norning, Your Honour.
Qur next witness is M. Riley.

JAMES RILEY: SVWORN

MR. WNTON:  Your Honour, M. Thonson
has just informed ne that there is sonething he
W shes to say to the court before M. Riley begins
his testinony.

MR, THOMSON:  Your Honour, you may
recall fromny opening that | raised an objection
concerning the contents of M. Riley's affidavits.

| am assum ng we can proceed on the sane basis as
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we did in the Athena trial, which is ny objection
stands, you'll deal with the evidence as you see
fit and you'll sort out the adm ssi bl e evidence
fromthe inadm ssi bl e evidence?

THE COURT: That's fine. M. Wnton?

EXAM

Q

A.

Q
you have sworn fi

A.

Q
June 26, 20147

A.

> o >» 0 >» O > O

Q
affidavits consti

this trial?

NATI ON I N-CH EF BY MR W NTON:
Good norning, M. Riley.

Good nor ni ng.

Do you recall in this proceeding
ve affidavits?

| do.

And specifically those were dated

Yes.

And July 14th, 2014?

Yes.

July 28th, 20147

Yes.

February 15th, 2015?

Yes.

And May 1st, 20157

Yes.

And you understand that those

tute your evidence in-chief in
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A They do.

Q And you adopt the contents of
those affidavits as your evidence in-chief?

A | do.

Q You were cross-exam ned on two
occasions prior to today, correct?

A. Yes.

Q You reviewed the transcripts of
those cross-exam nations prior to today?

A Yes, | have.

Q Do you adopt the evidence that you
gave in those cross-exam nations as part of your
evi dence as wel | ?

A. | do.

Q So we're just going to go through
sone highlights of your evidence today, but before
| do that, just perhaps to get your background into
the record, what is your position at Catal yst?

A. | am a managi ng director and chi ef
operating officer. | amalso a partner.

Q When did you join Catal yst?

A 2011.

Q VWhat are your prinary
responsibilities as the chief operating officer and

managi ng di rector?
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A | manage day-to-day operations
whi ch includes managenent of the office, |
interface with the finance group, | nanage our
borrowi ngs with the banks, | am also involved in
fundrai sing including participating in neetings. |
al so manage day to day certain litigation files
like this, and when things -- when things are not
otherwise in a specific task, I will take over
t hose tasks.

Q So just to put your affidavits
Into sone context, the first affidavit sworn on
June 26th, 2014, which is one day after this action
was commenced, if we can just have avail able. Now,
in this affidavit...

Your Honour, you have a folder. Do you
have that open for M. Riley?

THE COURT: | do. | have the
affidavit.

MR. WNTON: Thank you.

BY MR W NTON:

Q Now, in this affidavit you had
referred to the forensic review of M. Myyse's work
conputer that was performed at Catal yst which was
conducted June 2014. What |led Catal yst to engage a

forensic investigator to review M. Myse's
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conput er ?

going to a conpetitor,

going to

time. I

weekend,

A

honour

Q
A

M. Myse

i ndi cated that he was

West Face, and he was not

hi s non-conpet e.

When did you retain the expert?

It would have been in around that

t hi nk he imaged the conputer on that

| think June 26/27, approximtely.

Q
A

Q

Ckay.
Actually, prior to that, sorry.
kay. Let's turn up -- if you

scroll down in the affidavit, please, a few pages

down.

want ?

it, Your

THE COURT: \Which paragraph do you

MR, W NTON:

Honour .

Q

Sorry, I"'mtrying to find

Stop there. Ckay.
BY MR W NTON:

So now | ooki ng at paragraph 45,

you see there is an excerpt of the email from

M. D Pucchio to counsel

for -- previous counsel

for M. Myse and West Face dated June 19th, 2014.

Do you se

e that,
A.

Q

M. Riley,
Yes, | do.
Does t hat

par agr aph 45?

refresh your nenory as
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to approximately the date when you engaged
M. Misters?

A That is correct. That was
primarily because the defendant was not prepared to
mai ntain the status quo.

Q Now, paragraph 55 of this
affidavit on page 15, there is reference to
investnent letters that you describe. Wat kind of
information is contained in the investnent letters?

A. This woul d be confidenti al
i nformation reported to investors in the funds, our
limted partners, to give thema status on a
quarterly basis -- typically on a quarterly basis
as to the status of the investnents nade by that
particular fund, in this case fund 2.

Q In 2014 was fund 2 still an open
fund?

A No, it was not.

Q So what is the significance to the
fact that a fund is no | onger an open fund?

A It means that it is in the course
of realization and will be making no further
I nvest nments.

Q Wul d an anal yst at Catal yst have

a legitimte business reason to review the
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I nvestnent letters relating to fund 2?

A No.

Q Are anal ysts allowed to view old
I nvestnment letters without authorization fromthe
partners?

A No.

Q What woul d be the consequences for
themif they did so?

A. Dependi ng on the circunstances, it
coul d be grounds for term nation.

Q kay. |If we can go to the next
affidavit, the one sworn July 14, 2014. Sorry,
just to go back to one question about what you said
about -- you don't need to go to the affidavit.
Were the anal ysts aware of this policy concerning
the confidentiality of the investnent letters?

A | believe they're aware of our
general confidentiality restrictions, so it would
be included in this.

Q So in the July 14th affidavit, and
just if you go to the first page of that, to put
this into context, paragraph 2 indicates you swore
this in response to the affidavits filed by
M. Myse and West Face?

A | believe it was particularly in
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response to an affidavit filed by M. Dea in which
he encl osed four of our confidential deal nenos
whi ch had been provided to himby M. Myse.

Q Ckay. So if we turn to paragraph
12 beginning at the bottom of page 3 and then it's
going to go to the top of page 4, you refer to the
evi dence that West Face filed in its record. Wat
was -- you were referring to those four
confidential nmenos. Prior to seeing themin the
affidavit, were you aware that Wst Face had
possessi on of those nmenbs?

A | was not aware of that.

Q So when was the first tinme you
becane aware that they possessed those nenos?

A. As | think |I said previously,

M. Dea's affidavit.

Q The next affidavit sworn is two
weeks later, July 28th, 2014, if you'd turn that
up. What were the circunstances that led to you
swearing this third affidavit?

A It was as a result of disclosure
by M. Myse that he had nore than 800 -- nore than
800 files representing confidential informtion,
and we had reviewed those, Zach M chaud and I had

reviewed themand identified at | east 200.
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Q Sorry, | just want to nake sure
we're clear for the record. How many of the 800
docunents did you review and consider to be
confidential ?

A We reviewed the whole of the |ist
and believed at | east 200 of them were
confidential. W did not review the actual files
t hensel ves.

Q Your next affidavit was sworn
February 18th, 2015, so several nonths |ater. And
do you recall what were the intervening events that
|l ed to you swearing this fourth affidavit?

A There was a West Face transaction
i nvolving Wnd. The ISS review of Myyse's devices
had reveal ed that he had installed a scrubber and
there was sone evidence relating to West Face in
connection with its short attack against Callidus.

Q And those are the events?

A Yes, those are the events.

Q Your fifth affidavit was sworn My
1st, 2015. As you see -- just at paragraph 3, to
hel p orient you, this was the responding affidavit
that you swore --

A. Yes.

Q -- at this tinme period?
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A. Yes.
Q | won't deal with | guess the

evi dence concerning Callidus, but if we turn to
page 10 at paragraph 35, do you recall why at this
stage in the proceedi ng you're giving evidence
concerning M. Myse's role on the Wnd file?

A. Yes. This was in response to his
position that he had a m ninmal involvenent in the
Wnd file and, in particular, we wanted to bring
forward the fact that he had -- he was involved in
the March 26t h Power Point presentation, preparation
of that presentation.

Q Around the tine that you swore
this or when you swore this affidavit, did you --
or were you able to review a copy of that
Power Poi nt presentation?

A No. | wish | had, but | believed
all copies of it had been destroyed or del et ed.

Q And what forned or what was the
basis for that belief?

A | had asked that all of the people
that had copies of it to destroy theirs and delete
t hem

Q Wiy did you nake that request?

A | believed that given the
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sensitivity of the information enclosed, it was
best to not have mai ntai ned copi es.

MR. WNTON:. Those are ny questions,
Your Honour .

THE COURT: Yes, M. Thonson?

MR THOMSON. Do you have ny
cross-exam nation el ectroni c binder, Your Honour?

THE COURT: Yes.

MR. THOVBON: Thank you.

CRCSS- EXAM NATI ON BY MR THOVSON:

Q Good norning, M. Riley.

A. Good nor ni ng.

Q You were not involved directly in
t he di scussi ons and negoti ati ons between Cat al yst

and Vi npel Com as | understand it?

A That is correct.

Q You attended no neetings with
Vi npel Conf?

A No.

Q | nstead, as | understand the

evi dence, Catalyst's |ead negotiator was M. de
Al ba?
A. Yes.
Q M. de Al ba directed Catal yst deal

teamand its advi sors?
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A Yes.
Q M. dassman was prinmarily

responsi ble for Catal yst's di scussions and
negotiations with the Governnent of Canada
concerning regul atory issues?

A Yes.

Q Now, let ne deal wwth M. Myse's
resignation. Can you pull up tab 9, please. And,
sir, you'll see here M. Myse's email to M. de
Al ba of May 24th of 2014 telling M. de Al ba that
he was resigning from Catal yst?

A Yes.

Q | take it that M. Myse's
resignati on was brought to your attention shortly

after it was given?

A. Yes.

Q And am | correct that you net with
M. Myse two days |ater on Monday, My 26th, 20147

A | did.

Q During that neeting, M. Myse
told you that he intended to join Wst Face?

A Yes.

Q And am | correct that as a result
you sent M. Myyse hone?

A. Yes.
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Q You did so at least in part in
order to ensure that M. Myse played no role in
and was kept isolated fromany future discussions
regardi ng upcom ng i nvestnent opportunities at
Cat al yst ?

A Correct.

Q And am 1 right that M. Myse did
in fact stay hone for the remainder of the 30-day
notice period? He did not rejoin Catal yst?

A. He did not cone back to the
of fice.

Q He no | onger attended Catal yst
Monday neetings either in person or by phone?

A. No.

Q He no | onger performed work for or
on behal f of Catal yst?

A | don't know for sure because
there were sone continuing matters that he m ght
have to give help -- help in the transition.

Q You' re not aware of any
significant matters?

A No.

Q Am | right that on May 26t h of
2014 Catal yst also contacted its IT provider and
asked that M. Myse -- Myse's permssion to
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access the Catal yst servers be revoked?

A Yes.

Q In the period after Monday, My
26th of 2014, you shared no informati on what soever
with M. Myse concerning Catal yst's di scussions

and negotiations wth Vinpel Con

A. Are you asking ne personally?
Q Yes.

A. No.

Q Nor to your know edge did

M. dassman or M. de Al ba?

A. To ny know edge, no.

Q In the period after Monday, My
26t h, 2014 you shared no informati on what soever
with M. Myse concerning Catal yst's di scussions
and negotiations with the Governnent of Canada,
correct?

A No.

Q Nor to your know edge did
M. dassman or M. de Al ba?

A To ny know edge, no.

Q Now, am | right that you have been
the person at Catalyst prinmarily responsible for
managi ng what 1'1l call the Myse litigation in the

period since it was commenced in June of 20147
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A That is correct.

Q W' ve already established that in
the course of the litigation, you have prepared and
sworn five affidavits?

A. Yes.

Q And you spent a consi derable
anount of time reviewing M. Myse's docunents as
wel | as productions of Catalyst and West Face?

A. Yes.

Q And am | right in saying this, M.
Riley, you' ve certainly reviewed all of the
particularly relevant or inportant docunents that
have been brought to your attention fromtine to
time by Catal yst counsel ?

A. Yes.

Q Now, can we agree that you were
not present during any neetings or discussions
M. Myse may have had with representati ves of West
Face?

A. No.

Q And that is so either before he
j oi ned West Face on June 23, 2014 or after,
correct?

A That is correct.

Q And therefore you can't testify

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 584

under oath as to what happened during any of those

nmeet i ngs or discussions, correct? You weren't

t here?

A. No, | wasn't there. Sorry, |I'm
just trying to think of what | |earned through
af fidavits.

Q Now, am | correct as well, having

read in sone detail all of your five affidavits,
t hat you have not attached to any of your five
affidavits even one docunent in which M. Myse
conveys to West Face confidential information of
Cat al yst concerning either Wnd or Vi npel Conf?

A. No.

THE COURT: | think the answer is yes.
These questions that M. Thonson asks, "Now am I
correct that,” that's his nodus operandi. So |
t hi nk he neant the answer to be yes.

THE WTNESS: The answer is yes. Thank
you for that.

MR, THOVBON: Thank you.

THE WTNESS: So don't be so tricky.

THE COURT: He will be if he can get
away with it.

MR. THOMSON: Yeah, yeah. | wish | was

that smart.
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BY MR THOVSON:

Q Let ne turn to the issue of the
writing sanples.

A. Yes.

Q By witing sanples, | nean the
sanples that M. Myse sent to M. Dea of Wst Face
on March 27. You are aware of those?

A. | am

Q And if we pull up, please, tab 8
of the cross-exam nation binder. Just so we have
it for the record, Your Honour, this is WC0075126,
which is the email at the bottom half-way down the
page, an email from M. Myse to M. Dea of March
27 of 2014 at 1:47 a.m attaching his CV, his deal
sheet and what he calls a few investnment wite-ups
t hat he had done at Catal yst.

| take it you' ve reviewed the email and
Its attachnents before testifying today?

A | have.

Q And the witing sanples pertained
to, as | understand it, four conpanies, so Honburg,

NSI, Rona and Arcan Resources?

A. Yes.
Q And you woul d concede, in
fairness, |'"'msure, M. R ley, that none of those
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sanpl es concern Wnd Mobil e?

A | agree.

Q To your know edge Catal yst never
made an i nvestnent in Arcan?

A No, it did not.

Q To your know edge Cat al yst never
made an investnent in NS|I?

A. We did not.

Q To your know edge Catal yst never
made an i nvestnent in Rona?

A We did not.

Q And to your know edge West Face
made no investnent in Honmburg?

A. Ch, yes, we did.

Q No, West Face?

A. Ch, sorry, | apologize. To ny
know edge, no.

Q To your knowl edge West Face nmade
no investnent in NSI?

A Not to ny know edge.

Q And to your know edge West Face
made no i nvestnent in Rona?

A. To ny know edge, no.

Q And if we -- with respect to

Arcan, if we can pull up, please, tab 21. So tab
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21, Your Honour, is WC0080746, which is an
affidavit of M. Giffin sworn on March 7 of 2015.

M. Rley, aml right that you have
reviewed M. Giffin's affidavit before testifying
t oday?

A Yes, | have.

Q And can we please turn in the
affidavit to paragraph 52. Stop there. So at 52
of his affidavit, M. Giffin says:

"OF the four witing sanples,
only one - concerning Arcan

Resources - addressed a conpany t hat

was being foll owed by West Face and

ultimately becane the subject of a

transacti on by West Face."

He says the transaction was directed by
hi m and was i ndependent of Myse's analysis for
Cat al yst.

It refers to followi ng Arcan for
several years. It says at his direction West Face
had taken a position in two different series of
Arcan's unsecured debentures between Septenber 2012
and July of 2013.

And then go to paragraph 53. You'll
see he says on June 23 of 2014 at 4:22 p.m:

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 588

"Arcan announced a strategic
transaction with Aspenl eaf Energy

Limted pursuant to which Aspenl eaf

and Arcan would conplete a Pl an of

Arrangenent. | concluded that the

debenture hol ders should be able to

negoti ate a better deal for

t hensel ves than had been proposed

under the Plan of Arrangenent, and

that if they could do so, the
debentures would rise in value."

He then goes on, as you'll recall, to
explain in the affidavit that they then nmade the
i nvestnent in those debentures and that they
actually | ost noney as a result of having done so.

So here's ny question for you. Aml
right that Catal yst made no investnent in relation
to that Plan of Arrangenent proceedi ng?

A. To ny know edge, no.

Q O course M. Myse's witing
sanpl e concerning Arcan, which |I'm happy to take
you to, was dated January 20147

A | don't know the date of that.

Q Can you pull up, please, tab 8,
and turn to page 123 of tab 8. So you'll see this
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IS - just pause there - this is the witing sanple?

A | see the date at the top is Jan
2014.

Q Right. That's ny point. So the
witing sanple was prepared and dated well before
the Plan of Arrangenent that led to the West Face
I nvest ment was announced on June 23 of 2014; fair
enough?

A. Yes.

Q Now, let ne turn to an issue that
was raised with you during the course of your
exam nation in-chief. AmIl right that on July 16
of 2014 Catal yst obtained a consent order from
Justice Firestone?

A. Yes.

Q Pul | up, please, tab 10 of the
cross-exam nation binder. Here is the order of
Justice Firestone of July 16 of 2014, and if you
turn, please, to paragraph 10 of the order, you'll
see that the court on consent nmade an order sealing
the court file?

A Yes.

Q And one of the reasons that the
seal i ng order was sought was because the witing

sanpl es we just | ooked at a nonent ago were in the
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court file and had been attached to a respondi ng
affidavit of West Face?

A Yes.

Q Now, am | right that on January
13th of 2015 Catal yst conmenced a notion agai nst
West Face in relation to its acquisition of Wnd
Mobi | e?

A. Wt hout being able to confirm is
that the date? | can't renmenber the date.

Q Ckay. That's fine. Pull up tab
13, please. So, Your Honour, this is CAT000917.
And you'll find a Notice of Mdtion of Catal yst, and
iIf we flip to page 16 of the docunent, you'll find
the date of January 13, 2015?

A | see that date and adopt that
dat e.

Q So that's the date on which
Catal yst commenced this notion agai nst West Face,
correct?

A Correct.

Q If we go back to the first page of
the Notice of Mdtion and | ook at the relief sought,
briefly scroll down, please, |ook at paragraph B,
so Catal yst sought injunctive relief restraining

West Face, its officers, directors, enpl oyees,
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agents and so on from and then skip to the next
page, please, fromparticipating in the managenent
and/ or strategic direction of Wnd Mbile and any
affiliated or related corporations and
participating in the upcom ng spectrum aucti on.
Fai r enough?

A. Yes.

Q And then al so sought, in paragraph
C, an order authorizing an i ndependent supervising
solicitor to attend at West Face's prem ses to
create forensic imges of all electronic devices,

I ncl udi ng conputers and nobil e devices of Wst Face
and so on. So that was the nature of the relief
sought by Catal yst agai nst West Face as of January
20157

A. Yes.

Q Now, am | right that two days
after that notion was brought, Catalyst took the
necessary steps to unseal the court file?

MR. DI PUCCHI O  Your Honour, that's
actually not correct. | have to rise. W didn't
take any steps to unseal the court file. The court
file was only seal ed pendi ng the outcone of the
interlocutory injunction. That's what the order

says.
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BY MR THOVSON:

Q Al right. Let's then deal with
it one step at a tine. Pull up tab -- pull up tab
19, please. M. Riley, here you'll see a
transcript of your cross-exam nation conducted on
May 13th of 20157

A. Yes.

Q And w Il you please turn to page
62 of the transcript or page 63 of the docunent.
And you'll see at question 259, M. Riley, the
gquestion that was put was:

“Cat al yst all eges that

M. Myse disclosed the confidenti al

I nformation to West Face in the

March 27, 2014 email which attached

the witing sanpl es?

Answer: Yes.

Question: And Catal yst has, in
fact, consented to unsealing the
court record that contained those
docunents, correct?

Answer: Yes."

And then 261:

"Question: So it no | onger

treats that information as
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confidential ?
Answer: Yes."

| take it you were asked those
guestions and gave those answers?

A | did, but if I review 260 again,
| adopt ny counsel's interpretation that the
seal i ng order was functus once the hearing was
over.

Q Pull up tab 14, please, of the
Cross-exam nati on bi nder.

THE COURT: Just before you do that,
M. Rley, so the answer to question 261, do you
have that in front of you?

THE WTNESS: Yes, | do.

THE COURT: The questi on:

"Question: So it no |onger
treats that information as
confidential ?

Answer. Yes."

THE WTNESS: We had no choi ce.

THE COURT: You're saying that Catal yst
no longer treated the information as confidential ?

THE WTNESS: Correct. Sorry, is there

anot her docunent you want to | ook at?

BY MR THOVSON:
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Q Yes. Right here, it should be on
the screen. So, Your Honour, this is WC0081342.

A Yes.
Q It's part of the court record
concerning this matter. And you'll see a series of

different dates. So per order of Firestone, J.
dated July 16, 2014, file seal ed pending the
outcone of interlocutory relief notion. The second
reference says the sane thing. Below that, seal ed
material sent to Divisional Court per requisition
dat ed Decenber 22, 2014. Below that, partial file
seal ed by order of Firestone, J. on Cctober 21,
2014. Below that, January 15, obviously of 2015,
file unseal ed?

A. Yes.

Q Re counsel Andrew Wnton, |awer,
and so on.

So nmy question for you is this. Wat
steps, if any, did Catalyst take in January 2015 --
and you'll note January 15 is two days after the
noti on we just | ooked at a nonent ago was brought.

A Yes.

Q What steps, if any, did Catal yst
take to nake sure the court file was in fact

unseal ed in January of 20157
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MR DIPUCCHHO | have to rise again,
Your Honour, because this is really a question
directed to us, | assune. There were no steps
taken to unseal the court file. The court file was
unseal ed as a result of Justice Firestone's order.

THE COURT: | saw the order before,

M. Di Pucchio. | would have thought counsel woul d
agree on this. Wen | saw the order at tab 10 |
did see that it was pending or until the notion for
interlocutory relief was heard.

MR DI PUCCH O  Yes.

THE COURT: Wen was that notion heard?

MR. DIPUCCHI O That was heard in
Cct ober of 2014.

THE COURT: Right.

MR. DIPUCCH O And then there was a
deci sion rendered in Novenber, and our
understanding was the file was unseal ed thereafter
because the order no | onger applied. That was our
understanding. W didn't take any steps to unseal
the court file.

THE COURT: So --

MR DIPUCCH O |I'mnot sure what turns
on it, Your Honour.

THE COURT: | "' m not sure what turns on
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it. If that's correct, then M. Riley's first
answer was incorrect on the cross because he
conceded he thought that there was a consent to the
unseal i ng, and you're saying, what's the --

MR DIPUCCHIO That's all I'm saying,
Your Honour. | understand what nmy friend is trying
to do, which is to suggest we unseal ed the court
file, but that's categorically not true. W didn't
do anything to unseal the court file.

THE COURT: Does it matter,

M. Thonmson? M. Riley has said they no | onger
treated the docunents as confidential.

MR. THOVBON: That's the point.

THE COURT: Well, he's already said
t hat .

MR, DIPUCCHI O And just, Your Honour,
to close the loop on this, just to assure ny
friends, the reference to M. Wnton, as M. Wnton
just advises ne, is the court called himto confirm
that the file was no longer sealed. So that's the
reference to M. Wnton.

THE COURT: Was this a Commercial List
matter at that tine?

MR DIPUCCHHO No, it was not, Your

Honour .
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THE COURT: | guess it wasn't because
Justice Firestone was on it.

MR DIPUCCH O Right.

BY MR THOVSON:

Q Am | right in assumng this, M.
Ril ey, that although you were not responsible for
the negotiation of the Wnd transaction, you were
certainly kept in the |oop on a regul ar basis
concer ni ng devel opnents as they occurred?

A It would depend on the inportance
of the issue. So | would say not as -- | wouldn't
know on a day-to-day basis what was goi ng on.

Q You were certainly advised of
I nportant devel opnent s?

A Certain inportant devel opnents,
not all.

Q And | take it that M. d assman
and M. de Al ba would have conferred with you when
the Catal yst transaction ran into difficulties in
m d- August of 20147

A Those di al ogues woul d have been
nmore between Newton and Gabri el .

Q You heard M. d assnman say -- you
were here for his evidence, weren't you, yesterday?

A. Yes, | was.
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Q You heard M. d assnan testify
yest erday afternoon, or yesterday norning perhaps
It was, that you would certainly have been kept
appri sed of Vinpel Comls request for a break fee?

A | actually don't think I knew
that. So ny nenory may be different than his.

Q Now, let's just show H s Honour
how t hat issue devel oped in the period | eading up
tothe trial. Am1| correct that you were, in fact,
cross-examned in May of 2015 in the notion we just
| ooked at a nonent ago concerning the issue of a
break fee?

A. Yes.

Q And am | also right that
M. MIlne-Smth cross-exam ned you concerning that
I ssue before Catal yst produced its docunents in
this case concerning its negotiations with
Vi npel Conf?

A | believe that's correct.

Q And if we pull up, please, tab 19,
which is the transcript of your cross-exam nation
on May 13th of 2015, and scroll to page 127. |I'm
interested, M. Riley, in what happened around
guestion 554. So question 554, the question was:

“"Did Vi npel Com ever ask for a
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break fee?"
You sai d:
"I don't know. "
And then at question 556
M. MIlne-Smth asked you to nmake inquiries and to
advi se.
A. Yes.
Q And t hen question 557, the next
guesti on was:
"I would also like to know if
Vi npel Com did ask for a break fee, |
woul d |i ke to know obviously its
preci se ternms and whet her Catal yst
agreed to it."
M. Wnton then took that question
under advi senent.
A Yes.
Q You recall that exchange during

t he exam nati on?

A | do.

Q And if we then turn to tab 20 --
A |s there a way to turn that?

Q She will do that in a second.

Your Honour, this is UTS000020, which are the

answers to undertaki ngs and advi senents and so on
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fromyour exam nation of May 13, 2015. And can
ask you to scroll, please, to answers 15 and 16.

So the undertakings are recorded in the
fourth colum fromthe |eft and the answers that
were given are on the colum on the right. So
again, the first question was to advi se whet her
Vi npel Com ever asked for a break fee. The answer
was:

"The parties never negotiated a
break fee."

The next question was if Vinpel Comdid
ask for a break fee, to provide its precise terns
and whet her Catal yst agreed to it. And the answer
was "Not applicable," presumably because of the
answer just before that.

So those were the answers to
undertaki ngs given arising out of your exam nation
in May of 20157

A Correct.

Q And you'll note of course that the
answer given didn't answer the question that was
asked?

A | now understand that because of
subsequent information that was -- we corrected

t hi s undert aki ng.
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Q |"mgoing to cone to that
nmonmentarily.

THE COURT: Is there a date when this
was delivered?

MR MLNE-SMTH. [t was
cont enporaneous with the notion before Justice
G ustein so we can check, but it would have been
around May of 2015.

THE COURT: So shortly after the cross?

MR MLNE-SMTH  Yes, we're referring
to Justice GQustein | believe in June or July, so
It had to be before that.

BY MR THOVSON:

Q This was the state of the
record -- do we have it, M. R ley, this was the
state of the record as of the date that that notion
agai nst West Face for the relief we just |ooked at
was ar gued?

A Yes.

Q And we now know, and you were here
for M. dassman's exam nati on yesterday, we now
know that VinpelComdid in fact ask for a break fee
i n m d-August ?

A. Yes.

Q And it was the request for the
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break fee, as M. dassman says in his affidavit,
that ultimtely caused the transaction to fail?

A Yes.

Q Now, if we elaborate on this just
alittle bit, the answer to undertaking 15, again
t he question was to advi se whet her Vi npel Com ever
asked for a break fee, and the answer was the
parties never negotiated a break fee, one of the
reasons the parties never negotiated a break fee is
because Catal yst sinply refused to accede to the
request of Vi npel Con?

A Yes.

Q And then if we | ook at how this
I ssue then devel oped in the period after the
G ustein notion was argued and turn all the way
forward to M. de Al ba's discovery about three

weeks ago, on May 11 of this year, pull up tab 33,

pl ease.

THE COURT: Just a second. Just rem nd
me, Justice dustein was asked -- what was he asked
to do?

MR, THOVBON: He was asked to issue
i njunctive relief against West Face to prohibit it
from having any invol venent wwth Wnd Mbile,

prohi biting the spectrumauction, so it is the
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Notice of Mdtion --

THE COURT: Is that the Notice of
Motion of Justice d ustein?

MR, THOVBON: Yes.

THE COURT: | thought it was -- |
t hought he had sonething to do with whet her or not
further docunents should be produced.

MR. MLNE-SM TH.  That t oo.

THE COURT: Ckay.

MR THOVBON: So it was --

MR MLNE-SM TH: And cont enpt agai nst

M. Mbyse.

THE COURT: Pardon?

MR. M LNE-SM TH. And contenpt agai nst
M. Moyse.

MR, THOVBON:. Just pull up tab 33,
pl ease.

THE COURT: | renenber that. |
understand. | just wasn't sure, | had not realized

that Justice Gustein was asked to do that, that's
al | .

MR, THOVBON: Yes. So it was both
aspects of this, Your Honour.

BY MR THOVSON:

Q Now, can you pull up, please, tab
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33. Sorry, one nore reference. Hang on. Sorry,
tab 23. And, M. Riley, here you'll find the
di scovery transcript of M. de Al ba conducted about
three weeks ago on Wednesday, May 11 of 20167

A. Yes.

Q And if we turn to page 201,
pl ease. Scroll down a bit, please. So at question
748, M. MIne-Smth is now discovering M. de Al ba
and says:

"And so | take it fromthis

t hat Vi npel Com had asked you for a

break fee?"

They get into a discussion about that.
Scroll down a bit, please.

A. Sorry, could I just read the
response?

Q Sure. It raised the topic and

t hat debate --

A. It 1ooks |ike sonmething is broken
here. | take fromthis two things, the coment of
the break fee. |Is there information m ssing? See
t he answer?

Q | see the answer. That is the

answer. Scroll down to question 752 is what |I'm

really interested in.
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"Ckay. So if we go back, |
don't know if you have any of the
earlier materials in this case,
M. Wnton, but if you'll recall
during the cross-exam nation of M.
Riley, |I put a question to hinP"
M. Wnton says:
“Whi ch date.”
M. MIlne-Smth says:
"The one that | did."
M. Wnton:
“"That can only be one date.™
M. MIne-Smth says:
“I"mactually | ooking at the
answers to undertaki ng nunber 15..."
THE COURT: Do we have to read through
all this? Wat's the point here?
MR, THOVBON:. Just to give the wtness
t he context, Your Honour.
THE COURT: Why don't you just let him
read it to hinself.
BY MR THOVSON:
Q Ckay. Scroll down, please.
A. (Wtness reads docunent).

Q Stop there. Question 754, this is
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after M. MIne-Smth has now put the answer to
undertaking that we just reviewed and the question
was, this is to de Al ba:

“"Were you consulted in

providing this -- answering this

undertaki ng that was given on the

cross-exam nation of M. Riley?

Were you consul ted?

Answer: No."

So | take it fromthat that when you
gave the answer to undertaking arising out of your
cross-exam nation in May of 2015 as to whet her
Vi npel Com requested a break fee, you did not
consult with M. de Alba in answering the question?

A That is correct.

Q Even t hough he was the | ead
negoti ator on behalf of Catal yst?

A Yes.

Q And even though, | take it, he
wor ks right down the hall fromyou in relatively
smal | offices?

A Yes, except the closer person was
Zach M chaud and I don't believe Gabriel was in the
office at the tine | was responding to this

undert aki ng.
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Q Now, let ne pull up then tab 27,
so we have a conplete record of this. So you'll
see a letter here, which is WC0112220, which is a
letter fromM. D Pucchio of June 3 of 2016, so
sent |ast Friday just before the trial started
foll owm ng up on several discovery issues.

| f you scroll to the next page, you'll
see he says, just before the end of the letter:

“"Addi tionally, below are
corrections to the undert aking
responses that have previously been
gi ven. "

And it's undertaking nunber 47 that |'m
Interested in, so this is what we were told | ast
Fri day:

"M. Riley recalls that, in
addition to his own recollection on
the issue of a break fee, he spoke
wi th Zach M chaud. However M.

Riley recalls that he asked

M. M chaud whether there was a

break fee in the transaction (not

whet her Vi npel Com asked for a break

fee) and M. M chaud advi sed t hat

t here was not."
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| take it that is an accurate
description of what happened when you were
conpiling the answers to the undertakings in My of
20157

A Yes, it is.

Q So you woul d concede, in fairness,
that you asked M. M chaud the wong question?

A. Either | asked himthe wong
guestion or he gave ne the wong answer, and then
when | transmtted it to ny counsel, it was further
degraded. But | stand by that correction.

Q Now, let ne turn to a different
subject, which is the call wth Industry Canada
that was discussed wwth M. d assman yesterday.
This is the call of August 11 of 2014.

A. Yes.

Q You were present again in court
yesterday when M. d assman was cross-exan ned on
this issue?

A. | was.

Q And he referred to a call that
took place with Industry Canada on the eveni ng of
August 11 of 20147

A. Yes.

Q Just so you have it, to nake this
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easy for you, pull up tab 26, please. Your Honour,
tab 26 is CCGE0028711. This is the affidavit of M.
d assman sworn May 27, 2016. And if you turn,
pl ease, to paragraph 45 of the affidavit. And you
may recall, M. Riley, | put this paragraph to M.
d assman yesterday, where he says:
"Despite Vinpel Comis sudden

concerns about regulatory ri sk,

during the | ate eveni ng of August

11, 2014, | understand from de Al ba

that Catal yst and Vi npel Com had a

call with Industry Canada during

which the parties told |Industry

Canada that the 'deal was done'."

A Yes.

Q Can you please pull up tab 11-A of
t he cross-exam nation binder. And, Your Honour,
this is CC024726, a series of emails of August 11
and 12 of 2014. And scroll to the bottom of the
page, please. Bennett Jones --

A Sorry, can | just ask you, is this
the whole of the email chain? |Is this the bottom
of the chain?

Q | think that's right. Just so His

Honour has it, Bennett Jones acted for Vinpel Comin
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the case? Bennett Jones acted for Vinpel Comin the

case?

A. Yes, yes, they did.

Q And this is an email from Adam
Kal bf | ei sch of Bennett Jones. You'll see the date

of it is Monday, August 11?

A. Yes.

Q At 11:23 p.m, so the very evening
this call wth Industry Canada took place?

A. | would take that fromthat enmail.

Q And he says to Paul Hal ucha of

| ndustry Canada -- is he one of the people you net
with?
A | don't recall his nane.
Q He says:
"Paul , | understand that

Vi npel Com and Cat al yst spoke with

Jim N chol son earlier this evening

to update himon the progress being

made on the transaction."

M. N chol son was one of the people you
met wth at I ndustry Canada?

A. Yes.

Q He says:

"I would be available to
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schedule a call with you tonorrow to

provi de an update."

And so on. Scroll up, please, in the
emai | chai n.

A Sorry, can | just read all of that
emai |, pl ease?

Q The one at the bottonf

A Yes.

Q Sur e.

A (Wtness reads docunent). Thank
you.

Q Scroll up. It's the email above
that "'minterested in. So this is an email from
St ephen Acker at Faskens. | take it you worked
with M. Acker on the transaction?

A. | didn't personally.

Q Certainly Catal yst did?

A He was our counsel so he m ght be
one of the team

Q He wites to de Alba, copied to
Jon Levin and several others, and he says:

"Gabriel: See below This

foll ows anot her enmail from Adam j ust

before 11 p.m telling Yale, Anthony

and ne that the clients and Bruce
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Drysdal e spoke today with Jim

Ni chol son re being close to signing

and that he had asked himto

co-ordinate with I ndustry Canada.

He has in mnd a joint call with us

essentially to repeat the sane

nmessage to Halucha in the Mnistry's

office at Industry Canada."

And so on. And so the phrase that he
uses in his email, this is the very evening of this
call, is that the clients and Bruce Drysdal e spoke
today with Jim Ni chol son re being close to signing?

A. | see those words.

Q As opposed to the deal being done.
And | take it, because you were one of the two
peopl e at Catal yst nost responsible for dealings
with the Governnent of Canada, you had been on the
cal |l ?

No, | was not on that call.
You were not on the call?
No.

So who was on the call?

| don't know.

o > O > O P

Now, can you and | agree that in

t he business world people do, in fact, reach
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di fferent conclusions on the prospects of conpanies
and investnents all the tine?

A |"mnot sure | understand the
guesti on.

Q Let nme try to put it to you one
nore time. Can you and | agree that in the
busi ness worl d people do in fact reach different
concl usions on the prospects of conpani es and
i nvestnents all the tinme?

A Not when they're at this stage of
a deal .

Q Al right. Pull up tab 19. o
back to the front cover, please. This is the
transcript of your cross-exam nation on May 13th of
20157

A Yes, | see that.

Q WIlIl you please turn to question
219. Question 219, this is a question put to you
by M. MIne-Smth on May 13. The questi on:

"But the fact of the matter is

t hat people do, in fact, reach

di fferent conclusions on the

prospects of a conpany or an

I nvestnent all the tine?"

Answer : Yes.
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A. That is correct.
Q | take it you were asked that

guestion and you gave that answer?

A | gave that answer but that is a
different question than the question you just asked
me.

THE COURT: M. Riley --

THE WTNESS: | apol ogi ze, Your Honour.

BY MR THOVSON:

Q And |'m going to suggest to you,
M. Rley, in fairness, that it is hardly
surprising that conpani es and organi zati ons as
sophi sticated as West Face, Tennenbaum people |ike
Quf fey, Lacavera, CGovernnent of Canada, m ght well
have had different views and perspectives than you
or M. dassman did in 2014 concerning the
prospects of Wnd Mbile? That wouldn't surprise
you, would it?

A W coul d have different --
different views.

Q Now, in your affidavits you made
just two statenents concerning the nature of the
arrangenents between Catal yst and Vi npel Com and |
just wanted to speak wth you about it briefly.

They are contained in your affidavits
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of February 18th of 2015 and May 1 of 2015 as well.
So let ne start by pulling up, please, your
affidavit of February 18th which is tab 4 of the
cross-exam nation binder. This is, Your Honour,
CATO00066, M. R ley's affidavit of February 18 of
2015.

And | ask you to turn, please, to
paragraph 45 of the affidavit. So at paragraph 45
of your affidavit you say this:

"During the exclusivity
period..."

And that woul d be the period of
exclusivity that Catalyst had wth Vinpel Con? Fair
enough?

A Yes.

Q So:

“During the exclusivity period,

Catal yst and Vi npel Comwere able to

negoti ate alnost all of the terns of

the potential sale of Wnd Mbile to

Catal yst. The only point over which

the parties could not agree was

regul atory approval risk - Catalyst

wanted to ensure that its purchase

was conditional on receiving certain
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regul at ory concessions from I ndustry

Canada, but Vi npel Com woul d not

agree to the conditions Catal yst

sought . "

And if we then go to the May 1, 2015
affidavit --

A. Before you do, let ne just read
thi s again, please.

Q Sur e.

A. (Wtness reads docunent). Thank
you.

Q Go to the May 1 affidavit at tab
5.  Your Honour, this is CAT000382, which is the
suppl enentary affidavit of M. R ley sworn May 1,
2015. And | want to take you to paragraph 42 where
you deal with the sane issue.

So at paragraph 42, M. Riley, you say
-- to make sense of the first three words, you have
to scroll up to 41, so go back a little bit. So
the tinefranme you're dealing with here is early
August of 20147

A Yes.

Q So if you then, with that
timefrane in mnd, then | ook at paragraph 42 where

you say:
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"At the tine," that's early

August 2014, "the antici pated deal

wi th Vi npel Com was conditional,"” you

say "was conditional on Industry

Canada approval and the granting of

certain regulatory concessions to a

Catal yst-owned Wnd that in

Catalyst's mnd would nmake it easier

for a fourth national carrier to

succeed. These concessions were
essentially the sane regul atory
concessions sunmarized in the

Power Poi nt presentation Myse hel ped

create in early 2014.

THE COURT: |If you would scroll down
the page, so | can see both together?

MR THOVBON: Yes. WII| you do that?

THE COURT: Thank you.

BY MR THOVSON:

Q M. Rley, again in fairness to
you, you were here for the cross-exam nation of
M. de Al ba?

A. | was.

Q | am happy to do this the easy way

or the hard way. Can we agree that at no tine was

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 618

the Catal yst transaction of Vinpel Com conditional
on Catal yst obtaining the regul atory concessions
t hat had been sought fromthe governnent during the
meetings in March and May of 20147

A | would have to | ook at the
wording in the SPA to answer that question
directly.

Q That's been gone through with
M. de Alba, but let ne try to do this the easy
way. Pull up tab 24, please. This is CCA028722,
whi ch are the answers to undertaki ngs and so on
given fromthe discovery of M. de Al ba on May 11,
2016, several weeks ago.

| f we | ook at nunber 14, pl ease, nunber
14 was to advise if any drafts of the share
pur chase agreenent bei ng negoti ated between
Cat al yst and Vi npel Com contai ned a condition that
the deal could not close unless Catal yst obtained
certain regulatory concessions fromthe governnent,
and the answer that was given was:

"The drafts of the share

purchase agreenent exchanged by

Cat al yst and Vi npel Com cont ai ned

certain regulatory conditions. None

wer e expressly predicated on
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Cat al yst obtai ning any regul atory

concessi ons. "

| take it you adopt that answer?

A | adopt that answer.

Q And then one | ast statenent you
made in your affidavit of February 18 of 2015 |I'd
like to take you to, if | may. Please pull up tab
4. Go to the front of it, please.

So, M. Rley, we've |looked at this
before, this is CATO00066. This is your affidavit
sworn February 187

A. | see that date. Can you give ne
the context of that affidavit because we've gone
back and forth through so many affidavits that |
just want to make sure | understand which one it
IS.

Q This is your fourth affidavit.
This was filed in relation to the @ ustein notion.

A. Ckay, thank you.

Q And if we can | ook, please, at
paragraph 46 of the affidavit. 46, pause there,
and you say in paragraph 46:

"The exclusivity period expired

i n md-August 2014. Very shortly

thereafter, Catalyst |earned that a
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syndi cate of investors |ed by West
Face was negotiating with Vinpel Com
to purchase Wnd."

And you say:

"Utimately, the consortium
purchased Wnd from Vi npel Com on
what | believe were essentially the
sane terns as Catal yst had proposed,
with the one exception that the
consortium wai ved the regul atory

conditions Catal yst had been

seeki ng. "
A. Yes.
Q That was a statenent nade in the

affidavit as of February of 20157

A. Yes.

Q | take it that by now, regardl ess
of what you thought or what you believed at the
time, by now you've had a chance to review the
share purchase agreenent -- rather, the purchase
agreenent entered into by the Wst Face consortium
with Vi npel Comon Septenber 16th of 20147

A | do not believe |I have revi ewed
t hat copy.

Q You' ve never reviewed it?
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A To ny know edge, no.

MR. THOVBON. Thank you very much, M.
Riley. Those are ny questions.

THE COURT: You say, M. Riley, that
you never reviewed the deal between the consortium
and Vi npel Conf

THE WTNESS: To the best of ny
know edge.

THE COURT: To the best of your
recol |l ection?

THE WTNESS: Yes, to the best of ny
recollection. Sorry. Thank you.

MR. BORG OLIVIER  Your Honour, | have
probably half an hour to 45 m nutes of questions
for M. Riley. Wuld now be a good tine to take
t he norni ng break?

THE COURT: No, we'll start.

MR BORG OLI VIER  Justice Newboul d,
you'll see in M. Riley's folder there is a
cross-exam nation folder for Myse defendants,
cross-exam nation by Paliare Rol and.

THE COURT: |'ve got the folder.

MR, BORG OLIVIER Ckay. | think
unl ess sonet hi ng goes wong, every docunent that

"Il be referring to should be there. Sonething
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m ght go wrong.

CROSS- EXAM NATI ON BY MR BORG OLI VI ER:

Q Good norning, M. Riley.

A Good nor ni ng.

Q |'"d like to take you to your
affidavit and in particular this is the affidavit
at tab 6 which is the first affidavit that you
swore in this proceedi ng?

A Yes.

Q That's the one at tab 6. [|If we
could pull that up. And ny focus is going to be in
particular on the section of your affidavit
starting at page 14, paragraph 48. This is a
section entitled "Catal yst | earns Myse renoved its
confidential information." Do you see that?

A. Yes.

Q Now, in the opening line of that
par agraph 48, skipping down to the third |ine of
t he paragraph, you say:

“"Prior to his resignation,

Moyse accessed and was capabl e of

transferring Catal yst's confidenti al

information to his personal
possessi on. "

And, as you say in the next line, this
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was based on the information that you got from
M. Muisters, correct?

A. Correct. Can | just do one thing?
There is a defined termin there, "Catalyst
confidential information." |In case it becones
rel evant, can we assune that all information that
was transferred was confidential? |s that what
that definition neans?

Q | think that's right. | think we
can assune that for these purposes.

A Ckay, thank you.

Q Just to nmake sure that we
under stand each other here, the issue was that he
accessed and was capable of transferring the
I nformati on, correct?

A. Yes.

Q It's not actually, notw thstandi ng
what the headi ng says, there was no evi dence of
renoval of the confidential information certainly
at that point?

A | think M. Misters' review
determ ned that he had transferred confidenti al
I nformati on,

Q Wll, let's pull up M. Misters'
affidavit, which is at tab 1 of this folder.
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18.

A Thank you.

Q And we' Il go to paragraphs 17 and
So what M. Misters says there is:

“I'n ny experience, Myse's
conduct of accessing several files
fromthe sane directory over a brief
period of tinme, as described above,
Is consistent with transferring
files to a cloud service. It is ny
opi ni on that based on the pattern of
conduct descri bed above, Myse was
very likely transferring the
docunents he revi ewed on May 28,
April 25 and May 13 from Catal yst's
conputers to his DropBox or Box
accounts, although I cannot say so
definitively at this tinme. | cannot
concl usi vel y determ ne whet her
Catalyst's files were transferred by
Moyse to the cloud services and then
fromthe cloud services on to any
ot her conputer or el ectronic device
such as an i Pad w thout access to
t hose conputers and/ or devices that

potentially had the files
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qui ckly.

transferred from™"

I ssue was that M. Myse, based on this evidence
from M. Misters, accessed and was capabl e of
transferring the evidence but there was in fact no
di rect evidence of --

A. At this tinme?

A. That is correct. At the tine of

this affidavit.

to paragraph 50. You say in your affidavit here:

So | say to you again, M. R ley, the

Q Yes.

Q Right. Let's go back to tab 6 and

"I understand from Musters'
report that Myse's conduct between
March 27 and May 26, 2014 is
consi stent wi th upl oadi ng
confidential Catalyst docunents from
Catal yst's server, which Catal yst
controls and can access..." --

THE COURT: You're going awful ly

BY MR BORG QLI VI ER:
Q Absol utel y.
“...to Myyse's personal

accounts with two i nternet based
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file storage services, DropBox and

Box, which Catal yst does not control

and cannot access."

Now, | take it any evidence as to
Catal yst's control or access of the DropBox and Box
file woul d have been provided to M. Misters by you
or your counsel ?

A |"msorry, could you repeat the
question, please?

Q Sure. M. Misters in there said
that Catal yst doesn't control and cannot access the
DropBox or Box folders. | take it he would have
had to get that information from Catal yst or from
Its counsel ?

A | think you're getting nme into an
area that I'mnot as proficient with. | believe
that in subsequent evidence the DropBox was used
for certain shared information between Catal yst and
Nat ural Markets. The Box was Myse's personal box.

Q Let nme help you with that because
you' ve got that backwards.

A Do I have it backwards? There is
one that is shared and one that is not shared.

Q Perfect. Let's just, to get sone

clarity on that, let's pull up M. Myse's
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affidavit.
A That shows you how untechnical |
am

Q You're close. So M. Myse's
affidavit is at tab 2 of the folder.

A If we're going back and forth this
much, I'mgoing to ask you to go a little nore
slowly, if you could, please.

Q Absolutely. And I'd like to go to
par agraph 38, please. This is M. Myse's
affidavit of July 4, 2014, BMJ)01957. So we're at
par agraph 38 together, M. Riley?

A Yes. Could | just read this?

Q Yes.

A. (Wtness reads docunent). Yes.

Q So here, M. Myse, at the end of
par agraph 38, says that his Box account was
establ i shed under his Catal yst email address with
Catal yst's know edge to host or have access to

i nformati on hosted by Catal yst portfolio conpanies
or advisors. You see that?

A Yes.

Q That's what you're referring to, |
take it?

A. Yes, correct.
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Q So let's go back, if we can, to
your affidavit. And at paragraph 51 of your
affidavit, which, to put this in tinme, predates the
affidavit that we just saw from M. Myse. Yours
was the first affidavit in this proceeding.

A Thank you, yes.

Q At paragraph 51 you nade a
statenent that you spoke to Jonat han Mbore who was
the teamlead at Catal yst external |T services
supplier, and you learned fromhimthat Myse had
no reason to use DropBox or Box for work purposes.

And | take it, based on the information
that we've just seen and in fact you vol unt eered,
that statenent, at least as it pertains to Box, was
I ncorrect?

A That is correct.

Q And to the extent that there are
statenents with regard to M. Myse's Box account
bei ng personal, in subsequent affidavits of yours,
or in fact in you adopting that evidence today, |
take it you di savow those statenents?

A Sorry, which statenents am |
di savow ng, pl ease?

Q Well, this norning M. Wnton

asked you if you adopt the evidence in your
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affidavits sitting here today as your evidence at
the trial?

A Yes.

Q And what |'m suggesting is that
t hat evidence at paragraph 51 is not correct and is
not part of what you adopt as truth here today?

A. |"'mnot trying to qui bbl e but
there is a whole series of affidavits and in the --
if I go on for a nonent. As we |earned nore
information, our affidavits got nore refined. So
at this stage, this is the first affidavit,
correct, that | swore?

Q Ri ght.

A. W were dealing with what seened
to be general information and we didn't have
further information as was provided in subsequent
af fidavits.

So when | adopt these, at that tine
those were true in nmy -- when | swore the
affidavit.

Q So let's go to paragraph 51 of
your affidavit, if we could. And what you say here
I S:

"As detail ed below, the breadth

and depth of Myse's conduct is
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al arm ng. "

And the conduct that you' re talking
about here is the access of Catal yst information,
correct?

A. Yes.

Q And we'll go through these one by
one, but just to set the scene a bit, what's
detail ed below, starting at paragraph 5, is access
to the investnent letters that M. Wnton asked you
about this norning?

A. Yes.

THE COURT: Paragraph what ?

MR BORG OLIVIER  Sorry, Your Honour?

THE COURT: Par agraph what ?

MR. BORG QLI VIER:  55.

THE COURT: 55. You said 5.

BY MR BORG QLI VI ER

Q So those are the investnent
letters and we'll talk a little bit about those.

At paragraph 58, access to certain
files pertaining to Stel co?

A Yes.

Q At paragraph 60, access to certain
files pertaining to Masonite?

A. Yes.
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Q At paragraph 61, access to certain
telecomfiles which I think we now know refer to
Wnd files, correct?

A. | think those were Wnd and
Mobilicity but they were tel econmunications files.

Q Ckay. And at paragraph 64, access
to the Monday neeting notes which we've heard a bit
about ?

A. Yes.

Q So when you referred at paragraph
51 to the breadth and depth of M. Myse's conduct,
It was wth respect to his access to those files
that you were referring to?

A. | think I said including. Could
we go back up to the top, please, just so | have
the right context? | think you have to go down a
little bit, please.

Q Scroll down. | take it, M.

Riley, there were no files of concern other than
the ones that you referred to here?

A | f you go down, scroll down,
pl ease.

Q Sure. Wat would you like to | ook
at ?

A These are exanples only.
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Q kay. Sone exanples. And these
were the exanples that you took because you vi ewed
themas the ones that were potentially sensitive,
correct?

A Based on -- we were acting very
qui ckly, so we tried to highlight it but we did not
do an in-depth review of all of the files.

Q But you sel ected these because you
viewed these as the sensitive files?

A. Yes. Well, excuse ne, sensitive
or indicative of conduct that did not seemto be
consistent wth the duties that he had at that
tinme.

Q Let's start with the investnent
letters, if we could. So let's go to paragraph 55
of your affidavit. So these are the investnent
letters that M. Wnton asked you sone questions
about this norning?

A Yes.

Q Ckay. At paragraph 57 you note
that M. Myse accessed these files between 6:28
p.m and 6:39 p.m, outside of reqgular office hours
at Catal yst?

A. Yes.

Q And, M. Riley, there's nothing
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unusual about professional staff at Catal yst being
in the office at around 6:30 p.m, correct?

A Correct.

Q And in fact, with the possible
exception of M. dassman and M. de Alba, it would
have been common for everyone, including you, to be
around the office at about 6:30?

A | think all three of us could be
around at 6: 30.

Q So there's nothing in particular
that should be drawn fromthe fact that this is
outsi de of regular office hours; is that fair?

A. There woul d be fewer people around
is the only thing | would draw fromthat and it was
past the 5:30 regul ar office hour.

Q Ckay. But quite typical for

pl enty of the professional staff to be around?

A Yes.

Q Now, the investnment letters that
were accessed that are at Exhibit R | don't think
we need to pull it up unless you would |ike to have

a look at the file listing --
A. | think for now I'll say no.
Q Sure. | think we can agree that

the letters that were accessed were fromthe period
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of 2006 to 2011; is that right?

A Yes.

Q And am | right, M. Riley, that
investnent letters rarely, if ever, included
I nformati on about prospective investnents?

A They do on occasion, yes, they do
on prospective investnents.

Q But rarely?

A Well, again, I'mnot going to
qui bble. 1'd rather say that they do include that
fromtime to tine.

Q Ckay. Can we go to tab 11,
please. M. Riley, this is a transcript of your
cross-exam nation of July 29, 2014 in which you
were cross-examned on this and two of your
subsequent affidavits.

Now, we weren't there, as it turns out,
that day, and M. Myse was represented by
different counsel at that tinme, but you recall
bei ng cross-exam ned on that date?

A | do.

Q Can we go to question 297, please.
So you were asked the foll ow ng question and gave
the followi ng answer, M. Riley?

A. Yes, | did.
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Q Ckay.

"Question: And these letters
woul d gi ve investors updates on
potential new investnents, updates
on current investnents, that type of
t hi ng?

Answer: Yes. Not so nuch
prospective investnents. W m ght
say that we're | ooking at sonething
related to the area, but not very
often would the direction be the
I nvest ments.

Question: But they coul d?

Answer: Coul d."

And then if we skip ahead to question

302, you were asked:

"But woul d the investnent
letters not tal k about potenti al

acquisitions in a nore general fornf

Answer : No.
Question: Not at all?
Answer : No. Well, 1'd have to

go back and | ook at each one again.
Question: | find that hard to

bel | eve.
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Answer: GCenerally speaking

that's very sensitive informtion,

so we would not want to signal it

because of a need to ensure that we

didn't have information out there

t hat can be used agai nst us."

Do you recall being asked those
guestions and giving those answers?

A. | do.

Q And t he evidence you gave --

THE COURT: |s there any difference
bet ween what he said on his cross and what he said
t oday?

MR, BORGOLIVIER | think there is,
Your Honour, to be fair.

BY MR BORG OLI VI ER:

Q So the concern was that the
I nvestor letters should not include sensitive
I nformati on because you didn't want information out
there that could be used against Catal yst, correct?

A Yes, that is correct.

Q And we heard this norning for the
first tinme, M. R ley, that anal ysts are not
allowed to view old investnent |letters w thout

aut horization frompartners. You'll agree that
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information is nowhere in your affidavit?

A It is not.

Q And when M. Wnton asked you
about policies pertaining to it, if | got this down
correctly, | think you nade reference to general
confidentiality restrictions. Did | have that
right?

A That is correct.

Q And | take it then that the answer
is there is no formal policy that states as such?

A W are in the course of preparing
one.

Q kay. So the answer is there is
no formal policy?

A That is correct.

Q And certainly there wasn't one
when M. Myse was there?

A There was not.

Q And there is no firewall on the
system | take it, that limts access to partners
al one?

A There are sone firewalls but not
around this information.

Q Let's nove back to your affidavit,

if we could, and to paragraph 58, which is the
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Stelco files.

A Um hnm

Q Way don't you read those two
paragraphs to yourself, M. Riley, to orient
your sel f.

A (Wtness reads docunent). Yes.

Q And again | won't take you to
Exhibit S unless we have to, but | take it you
woul d agree with ne that the information in those
St el co docunents dated back to approxi mtely 2005
to 20077

A. Correct. I'Il take it as given.
But | may have to refer to it.

Q Sure. And as of 2014 certainly
Catal yst's Stelco investnent was no | onger active?

A That is correct, but steel was
back on the table. 1In other words, there was the
start of the Dofasco or Essar, as it's now known,
and Stelco or US steel, as it is now known.

THE COURT: You've got that w ong.

Essar is not Stelco. It's Al gons.
THE WTNESS: Sorry, | apol ogi ze.
MR BORG OLIVIER | could give all

sorts of evidence on that, if it's useful.

THE COURT: E-S-SA-R
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BY MR BORG OLI VI ER

Q So the answer, M. Riley, is no,
Catal yst's Stelco investnent was no | onger active?

A. Yes.

Q And what you did in preparing your
affidavit is you |looked at the list of files that
M. Misters pulled but you didn't actually pull
fromthe systemany of the docunents that were
accessed; do |I have that right?

A To the best of ny recollection, |
did not | ook at them

Q And so your concern was really
based on nothing nore than the file nanmes?

A. Yes.

Q And you didn't append any of the
docunents to your affidavit?

A No.

Q And nor did you produce any of
t hose docunents in this litigation?

A. No.

Q Let's just scroll down that page
to the Masonite files. Am| right, M. R ley, that
Cat al yst never nmade an investnent in Masonite?

A That is correct.

Q And Cat al yst had anal yzed Masonite
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I n approxi mately 2008, approxinmately six years
earlier?

A. It was before ny tinme but | think
that's right.

Q And not hi ng had occurred to bring
Masonite back to the forefront?

A. Not to ny know edge.

Q So to the extent that you say at
paragraph 60 and the fourth line that these files
are related to an opportunity Catal yst has been
studying, you'd agree with ne that "has been
studying” is an inaccurate statenent there?

A. | think it was correct what | knew
at the tinme, because, as |'ve said el sewhere, we

review i nvestnents over a long period of tinme, so

Masonite | think would still have been active
because of the tinme period, it could still be
rel evant.

Q But it was |ast anal yzed by

Catal yst in 20087

A That is correct.

Q So an opportunity that Catal yst
had | ooked at six years earlier would have been a
nore accurate statenent?

A. Yes.
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Q Now, | take it that after
delivering this affidavit and receiving the
responding affidavit fromM. Myse, you woul d have
reviewed M. Myse's affidavit?

A. Yes.

Q Ckay. Can we pull up tab 2,
pl ease, again, which is M. Myse's affidavit of
July 4, 2014, and at paragraphs 51 and 52. So
M. Myse in his responding affidavit says the
followng with respect to Masonite:

“"As part of ny job search, |

Interviewed with a nunber of

conpani es i ncl udi ng MacKenzi e

| nvest nents. The reason that | had

docunents in ny DropBox related to

Masonite is because, as part of the

I nterview process, | was asked to

use the conpany as a case study and

to draft a 2-4 page nodel of the
conpany.
Attached at Exhibit I is an email

(wth attachnents) from Sharon Beers

at MacKenzi e I nvestnents assigni ng

nme the project.

| wll note that Exhibits T and E
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of M. Riley's and M. Misters'

affidavits show that the docunents |

accessed were located in ny personal

DropBox (which was linked to ny

Cat al yst conputer) and have not

provi ded any evi dence that |

accessed any Masonite docunents on

Catalyst's system This is because

no such evidence exists. The

docunents | used for the case study
wer e public docunents, published by

Masonite and provided to ne by

MacKenzi e | nvestnents or obtained

from Masonite's website."

So you woul d have read that expl anation
fromM. Myse at or around the tinme you received
his affidavit?

A Yes.

Q And | take it you woul d have
| ooked into M. Myse's explanation to determ ne
whet her there was any nerit to it?

A | don't recall.

Q You don't recall whether you did
or not?

A. Correct.

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 643

Q Sitting here today, do you have
any reason to dispute the evidence of M. Myse as
to how he accessed or how he got his hands on these

Masoni t e docunent s?

A If | could go back to 517
Q Yes.
A. What | could never reconcil e when

| was |looking at this affidavit is why he woul d
access the Masonite docunents when they were
public. In other words, | think he was | ooking at
our files on that matter as opposed to the public
docunents. You would have to go back to the
docunent list to see what he accessed.

Q Ckay. And | take it you nmade no
attenpt to cross-reference the Masonite docunents
on the Catal yst systemw th the docunents that
M. Myse appended to the affidavit?

A No, we did not.

Q And you'll agree with ne that that
woul d have been a way to confirm or deny whet her

M. Myse in fact had accessed Catal yst docunents?

A | don't know for sure. In other
words, | don't know what woul d be reveal ed and what
it would show. | don't know.

Q You just nmade no effort whatsoever
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to confirmthe truth or falsity of M. Myse's
statenent in this regard?

A That is correct,

Q Can we go back to tab 6, please,
and now let's go to paragraph 64. And this is in
reference to the Monday neeting notes. |'Ill take
you first, M. R ley, to paragraph 64. So you say:

“"Two days after Myse gave

noti ce, Moyse apparently created a

file containing his notes from our

Monday norni ng neeting held on My

26, 2014. According to the record

from Moyse's hard drive, an excerpt

of which is attached as Exhibit V,

Moyse accessed these notes at 12: 30

p.m, which appears to be after the

neeti ng ended. "

| think you said you were here when M.
A assman testified?

A | was.

Q Ckay. And | take it you woul d
have heard M. d assman say that the Monday
neetings, despite | think sonetinmes being referred
to as Monday norni ng neetings, occurred al nost

i nvariably over |unch?
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A Yes.

Q And you agree with M. d assman?

A. Yes, | do. But when we say that,
it's kind of colloquially.

Q It's colloquially, exactly. And
take it there is no evidence that the May 26th
neeting was any different fromnormal practice?

A. Not to nmy nenory.

Q So, in fact, | take it there is no
reason to believe that 12:30 woul d have been after
t he neeting ended?

A. |"msorry, say that again, please?

Q Sure. At the back of paragraph 64
you say:

"Moyse accessed these notes at

12:30 p.m which appears to be after

the neeting ended.”

| take it you have no basis to actually
say that 12:30 p.m would be after the neeting
ended?

A | would not recall.

Q Most |likely on a typical Mnday at
12:30 p.m the neeting would either just be
begi nning or still going on?

A. Yes.
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Q And | take it, if we read
par agraph 65, the last |ine of paragraph 65 you
say:

"I am unaware of any legitimte
reason why M. Myse woul d be maki ng
notes of a neeting he attended after
he had resigned."”
| take it this appropriately captures

your concern around the Monday norni ng neeting
files in M. Myse's conputer?

A Yes.

Q You t hought that it was inproper
that he be attending a neeting on May 26th and
t aki ng notes?

A Yes. | would have to renenber at
what point | had the discussion with himas to why
he should go hone because it was in the context of
hi s non-conpete and what his stance was, but it
woul d be in the context of that norning.

Q Ckay. So that's precisely the
question that | have for you. So you confirmed
this nmorning that you were the one who in fact sent
M. Myse hone?

A | did.

Q And if M. Myse testifies that
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t hat occurred before the Monday norning neeting
ever occurred, you would have no basis to dispute
that, | take it?

A. No.

Q And it's quite sinple, |I take it,
to confirmattendance at Monday norni ng neetings
since attendance is mandatory, as we heard, and
absence woul d be very rare?

A. Yes.

Q | take it, though, you didn't
confirmw th any of your coll eagues as to whet her
in fact M. Myse had attended on May 26 before
swearing this affidavit?

A | did not.

Q And the notes that you make
reference to here, you'll have seen M. Mbyse's
evidence in that regard, and let's go back, if we
could, to tab 2, which again is M. Myse's
affidavit, and if we can go to paragraphs 59 and
60, so M. Myse says as foll ows:

“I'n any event, | did not attend

the neeting on May 26, 2014.

Earlier that norning, | verbally

confirmed ny previous witten notice

of resignation and, as a result, was
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not invited to the neeting.
Following ny resignation, | did not
attend any further Mnday neetings
as | was asked to remain at hone.

The Monday neeting notes were not
my notes fromthe neeting (which
woul d be inpossible because | didn't
attend it), but were ny notes for
the neeting consisting of world news
and econom ¢ events which m ght be
di scussed at the neeting. This was
nmy usual practice prior to nost
Monday neetings. | do not believe
the notes were Catal yst's property
and in any event they did not
contain any confidenti al
I nformati on,

Nevertheless, | did not transfer
the notes to ny Box, DropBox or any
ot her personal account, nor have |
provi ded any of the information to
West Face. "
| take it, M. Riley, you would have

read M. Moyse's affidavit and explanation as to

t hose notes?
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A Yes.

Q And did you take any steps to
access the notes thensel ves, which, as you know,
were resident on the Catal yst conputer, to
deter m ne whether they were nore consistent with
M. Moyse's description or with in fact being notes
of what was said at that neeting?

A | don't renenber doing so.

Q Ckay. And | take it that's
because you didn't do so?

A Correct.

THE COURT: Wy don't we take the
norni ng break. M. Borg-Aivier, should we take
t he norni ng break now?

MR. BORG OLIVIER We coul d, Your
Honour, although | think I'lIl be less than five
m nutes and |'I1|l be done.

THE COURT: Al right.

BY MR BORG OLI VI ER

Q So if we could pull tab 6 up
again, please, and let's go to paragraph 61. And
at paragraphs 61 through 63 you nake reference to a
very sensitive and confidential opportunity in the
t el ecommuni cations industry and, as | put it to you

earlier, this refers at least in part to Wnd?
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A Yes.

Q And the reason you didn't nanme it
at the time of course is because it was still a
live opportunity?

A That is true.

Q And what you say in paragraph 62
is that -- I'"'msorry, where are you? Yes, in
par agraph 62 you say:

“"On the evening of May 13,

2014, shortly after he reviewed or

transferred the Masonite

International files referred to

above, Myse accessed several files

related to this situation.”

Now, you'll agree with ne, M. Riley,
t hat of course on May 13, 2014 M. Myse was part

of the tel ecomteanf

A Yes.
Q Part of the Wnd deal teanf
A. Yes.

Q You knew that at the tine he was
doi ng due diligence and working on the investnent
meno?

A. Yes.

Q And you knew that at the tine that
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you swore this affidavit?

A Yes.

Q And you knew that in that context
it was entirely reasonable for M. Myse to be
accessi ng docunents related to Wnd? In fact,
essential to himperformng the tasks he needed to
performat the tine?

A. Yes.

Q And as | read it, nowhere in here,
M. Rley, do you nention to the court that
M. Myse was part of the Wnd teamat the tine?

A No, | did not.

Q And | put it to you, M. R ey,
that the reason you didn't do so is because you
knew that if you disclosed that M. Myse was
working on the file, that would take all the sting
out of the picture you were trying to paint of
M. Myse sonehow acting i nappropriately?

A. That was not ny reason.

Q Are you prepared now to concede
that nothing in paragraphs 61 to 63 is in any way
evi dence of inappropriate actions on behal f of
M. Myse?

A It would depend on the use he nade

of the informati on.
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Q Certainly none of the evidence
that you have presented here suggests any
| nappropriate actions?

A That is correct. That is correct.

MR. BORG OLIVIER That's all | have,
Your Honour.

THE COURT: Thank you. Any
re- exam nati on?

MR. DI PUCCH O  No.

THE COURT: Thanks, M. Riley.

-- W TNESS EXCUSED - -

THE COURT: We will take the norning
break and then | guess you'll have your expert.

MR DIPUCCHHO W are lining himup as
we speak. We are a bit ahead of schedul e,
actual ly, Your Honour, happily, so we'll line him
up and we'll get himin here as soon as we can.

-- RECESS AT 11:08 --

-- UPON RESUM NG AT 11:35 --

THE COURT: Yes, M. Wnton?

MR WNTON. Thank you, Your Honour.
Qur next wtness is M. Misters, our expert.
Yesterday afternoon, at the close of the day, you
wer e handed an expert brief. [|f you have that with

you.
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THE COURT: | do have it.
MR WNTON: Wonderful. | just wanted

to make sure you did before we got started.

Al so, Your Honour, just a housekeeping
matter to bring to your attention. W have a snall
vol unme of read-ins that for technical reasons we
were not able to prepare electronically for this
norning. W are preparing briefs and having them
brought up to court.

THE COURT: You're not going to take
the tinme and actually start reading themin, are
you? They are just being taken as being read?

MR. WNTON: Absolutely, Your Honour.
My question, Your Honour, is if my friends don't
di sagree, we could just arrange to have them | oaded
onto the iPad at the next opportunity.

THE COURT: That's fine.

MR. WNTON: Thank you.

THE COURT: Yes, that's fine.

MR. WNTON: Thank you. Qur next
Wi tness is Martin Misters.

MARTI N MUSTERS: SWORN.

MR. WNTON:  Your Honour, there was an
agreenent of counsel that both the experts who were

going to be called to testify before you, counsel
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were not going to challenge the experts’
qualifications. | know ny friend does want to make
sone initial subm ssions before M. Misters gives
hi s evi dence regardi ng sonme concerns about the
qualifications and for what expertise the w tnesses
are qualified, and we are also in your hands as to
whet her or not we need to qualify the w tnesses by
aski ng questions or whether they'll be accepted --

THE COURT: Just let ne understand. So
you're saying that there is a concern about
qgqualifications?

MR WNTON: No, I'msorry, | msspoke
then. M friend wishes to make sone subm ssi ons
about whet her or not sonme of the evidence that
M. Misters will either be giving or has given in
his affidavit falls outside the scope of his
qualifications, as | understand it. |[I'Il leave it
to himto nmake those actual subm ssions.

THE COURT: \Which one of your friends?

MR WNTON:. M. Borg-divier,

THE COURT: Pardon?

MR WNTON. M. Borg-QAivier.

THE COURT: |Is this not sonething that
can be left for argunent at the end of the case?

VR. BORG OLI VI ER: It is, Your Honour.
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| just want it to be clear that to the extent we
have an agreenent between the parties, we are not
concedi ng the point that everything in M. Misters'
report necessarily falls within the scope of his
expertise. W just wanted to alert you to that.

THE COURT: We'll leave it to the end
of the case for argunent. It works better.

MR. WNTON. Thank you, Your Honour.
So subject to Your Honour's request for additional
guestions, we're asking that M. Misters be
gqualified as an expert in the field of conputer
forensics and cel | phone forensics.

THE COURT: So the only objection to
that is what M. Borg-Aivier said. Subject to
that "Il --

MR. WNTON: Subject to
M. Borg-Aivier's reservation of rights to nake
argunent. Correct, thank you, Your Honour.

THE COURT: You can proceed.

EXAM NATI ON | N-CH EF BY MR W NTON:

Q Now, M. Musters, you have in
front of you a brief, it's the expert brief which
sets out sone affidavits and other reports and
information, and | just want to run through it with

you quickly to sunmari ze what's here.
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If you' d turn to the index, sir, you'll
see that tab 1 sets out -- turn to the tab and
satisfy yourself that tab 1 is an affidavit that
you swore in this proceedi ng back on June 26t h,
20147

A The affidavit is dated June 26,
2012.

Q It is. OCkay, if we turn then --
sorry, that's a typo and shoul d have been
corrected. If you turn to page 4 of the affidavit
and you |look at the jurat, it was sworn, the date
I's correct here?

A. That is correct. So the date was
June 26, 2014, that's correct.

Q And that accords with your
recollection as to when you swore this affidavit?

A Yes.

THE COURT: Look, do you renmenber what
you did on June 26th, 20147

MR WNTON: | do because | was
comm ssioning this affidavit, Your Honour.

THE COURT: Let's not get too worried
about all this.

MR. WNTON. Thank you, Your Honour.

BY MR, W NTON:
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Q And prior to testifying today,
you' ve had an opportunity to review your affidavit
once again?

A | have.

Q And you adopt the information

that's in here?

A. Yes.

Q As evi dence you have given in the
past and evidence you wll give today?

A Yes.

Q |"mgoing to skip over tab 2 for a

m nute and get back to that, but if you turn to tab
3, that is an affidavit that you swore on February
15t h, 2015?

A That's correct.

Q You reviewed that affidavit prior
to testifying today?

A Yes, | have.

Q And subject to any qualifying
evi dence you give today, do you adopt this evidence
as your evidence today?

A | do.

Q You swore, at tab 4, a third
affidavit on April 30th, 20157

A That's correct.
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Q
prior to testifyi

A
Q

in that affidavit?

A

Q
fourth affidavit

A.

Q
t oday?

t oday?
A

Q

two occasions, and those transcripts are at tabs 6

and 7. The first being on August 1st, 20147

A

Q
testifying today,

A

Q

that's set out there?

A

And you reviewed that affidavit
ng today?
| did.

And you adopt the evidence set out

Yes.

And finally, at tab 5 there is a
fromyou sworn May 13th, 20157
Yes.

And you reviewed that prior to

Yes, | did.

And adopt that as your evidence

Yes.

You al so were cross-exam ned on

That's correct.

And you reviewed that prior to
that transcript?

| have.

And do you agree with the evidence

| do.
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Q And adopt it as your evidence?
A Yes.

Q And in tab 7 there is the My
19t h, 2015 affidavit -- sorry, transcript, and you

reviewed that prior to today?

A. | did.
Q And adopt that as your evidence?
A. Yes.

Q Now, we ski pped over tab 2 and
want to go back to that right now because that has
not yet been attached to any affidavit of yours.
It's the report entitled "Re Brandon Myyse
Bl ackBerry QLO" dated July 9, 2014. It's prepared
by CFlI, Conputer Forensics Inc. Wat is CFI?

A. Conmput er Forensics Incorporated is
a conpany that | own.

Q Do you know who prepared this
report?

A | did.

Q Al right. And for what purpose
were you preparing or asked to prepare this report?

A | was asked to do an anal ysis of
the Bl ackBerry provided to ne. In section 1 of the
report it says you had asked nme to retrieve all

i nformati on possible fromthe Bl ackBerry.
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Q And that's at page 47

A That's correct.

Q And so what did you do in pursuit
of that investigation?

A Well, in order to extract
information froma BlackBerry - |'Il be specific in
my comments to a BlackBerry as opposed to other
types of smartphones - the first step is to turn it
on, and after | turned the phone on, it would be
normal process to enter in the pass code and put
t he phone into airplane node.

When | turned the phone on, | noticed
I medi ately that it was at its wel cone screen,
which tells ne that the Bl ackBerry was
reinitialized.

Q You attached i mages fromt hat
I nvestigation to this report?

A Yes.

Q Al right. So am| correct the
wel cone screen is the screen at page 9?

A That's correct.

Q And in turning to page 10, what is
t hat screen show ng us?

A. The tabs at screen 9 and 10

basically tell nme that the phone was reinitialized,
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nmeaning that it would be the state that you would
receive it if you were to go to the store, the
Apple -- not the Apple store, I'msorry, the Rogers
or Bell or whoever. |It's how you would receive the
phone in its initial state.

Q And so what effect did this have
on your attenpt to retrieve information fromthe
phone?

A. Wel |, Bl ackBerrys are unique in
that their file systens are encrypted, so that
effectively neans that you can't recover any data
fromthe phone after it's been factory reset.

So from-- clearly the operating system
of the phone is present, but all SM5, text
nessages, call |ogs, anything that was present on
the device froma user perspective is no | onger
there. No longer retrievable, et ne rephrase it
t hat way.

Q |f we can turn to page 11 of your
report, were you able to determ ne when the
Bl ackBerry was initialized?

A From the Bl ackBerry itself, no.

But | did have access to Catalyst enmail and | found
an email from M. Myse where he sends an email to

Lorne Crei ghton dated June 17th, 2014 at 3:59 p.m,
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and you'll notice on page 12 it says sent from ny
Bl ackBerry 10 smart phone on a Rogers network.

So fromthe phone itself, no, but from
other information | was -- | can say that the
Bl ackBerry was functioning as of June 9th, 2014 at
3:59 p.m It may have been functioning after that.
So specifically to your question, | can't --

THE COURT: You say June 9th. Did you
nmean to say June 17t h?

THE WTNESS: June 17th, |'msorry.
Thank you, Your Honour.

THE COURT: You're wel cone.

THE WTNESS: So I know it was worKking
at that tinme. | can't tell you when it was w ped.

BY MR W NTON:

Q To your know edge, if the owner of
the Bl ackBerry was concerned about personal text
nmessages on the phone that they would have wanted
to keep confidential, would it be necessary to
initialize the phone in order to delete those from
the Bl ackBerry?

A There would be two ways to do it.
One would be to sinply go into his text nessages
and del ete the text nessages that he was concerned

about, or -- so that would be one way.
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Q And if one were to do so, would
that delete them beyond the ability of a forensic
I nvestigator to recover themfromthe phone?

A Like | said, BlackBerrys are
unique in that unless we're tal ki ng about speci al
tools that the RCMP have, for all intents and

pur poses those nessages are not recoverable.

Q Do you have access to those tool s?
A. No.
Q To your know edge do any civilians

have access to those tool s?

A. To ny know edge, civilians don't
have access to those tools.

Q So for today's exam nation, Your
Honour, we're not going to touch on the other 2014
affidavit. W're just going to turn to tab 3 and
|"mgoing to examne M. Misters on his affidavits
from 2015.

You have adopted the evidence but |
wi sh to draw, because this was the subject of prior
cross-exam nation which you al so adopted, | want to
draw your attention, M. Misters, to page 4 and ask
that you revi ew paragraphs 12 and 13 of your
February 15, 2015 affidavit.

A Wi ch paragraphs? Just 127
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Q 12 and 13, please.

A (Wtness reads docunent). Yes.

Q Now, first of all, let's say are
you aware of whether the information set out in
t hose paragraphs is entirely accurate?

A It's not entirely accurate and |
can explain, if you wish, or you can ask --

Q Can you explain what portion of it
IS I naccurate?

A Certainly. Wien | initially
| ooked at -- and maybe | should just put a bit of
context to this. There is a programcalled
Advanced System Optim zer and it has many
functions, one of them being a Secure Delete
feature

| was asked to | ook at that Secure
Del ete feature and had |loaded it on to, let's call
it, a test conputer, a forensics work station, to
have a | ook at it.

On a test machine, | | oaded the
software, went into the Secure Del ete function, and
| deleted sone randomfiles that | had nyself
created, and | noticed after that that there was a
fol der called Secure Delete created, which was a

result of the actions that | had took, and in item
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nunber 12, | had indicated that -- | had m stakenly
I ndi cated that running the Secure Del ete features
and deleting a file created the Secure Del ete

fol der as a remmant.

| was m staken in that, in that
| aunchi ng the programcreates the Secure Del ete
folder. You don't necessarily have to delete any
files for that folder to be present.

Q Ckay. And can you explain to us
today why it is that you did not understand that to
be the case back at the tine?

A At the tine | was aware that the
| SS had fl agged the purchase and installation of
the program nore specifically the Advanced System
Optim zer and the Secure Delete. So | was testing
its functionality and | nade an assunption that if
one were to launch the program one were to use the
program |It's kind of |ike launching Wrd and not
creating a docunent.

So | sinply didn't think to | ook at the
directory structure after | launched it. | kind of
lunped it into one and said hey, | ranit, |
del eted sone files, |ook, here's that folder.

MR. W NTON: Now, Your Honour, just

because there is some technical information
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i nvolved in the expert evidence, |I'min your hands
as to whether it would assist the court with a
description of the way a file, a program such as
Secure Del ete works, or whether you feel that is --

THE COURT: Well, it's your case. Can
| just ask you a question, M. Misters. |
under st and what you said, just |aunching a program
creates the Secure Delete file. | understand that.

THE WTNESS: Secure Del ete folder,
Your Honour .

THE COURT: Folder. So does that nean
that your conclusion in paragraph 13 isn't correct?

THE WTNESS: My concl usion remains the
sanme, Your Honour. The steps in terns of when that
fol der got created is not correct.

BY MR W NTON:

Q Maybe we coul d --

THE COURT: Just a m nute.

MR W NTON:  Sure.

THE COURT: The reason | ask is because
I n paragraph 12, what it says in paragraph 12 is
that the folder is only created when the user runs
the Secure Delete feature to delete a file or
fol der.

THE W TNESS: Correct, Your Honour.
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THE COURT: Now you're saying but the
folder is created just by |aunching the progranf

THE WTNESS: That's correct.

THE COURT: So the conclusion -- what's
t he conclusion of 13 based on then, if the | ast
sentence of 12 is a m stake?

THE W TNESS: The |ast sentence of 12
is a mstake. M conclusion is based on a nunber
of factors. The program was purchased and paid
for. The Secure Delete feature is a function of a
program cal l ed the Advanced System Optim zer, and
when you | oad -- when you | aunch Advanced System
Optim zer, you get a hone screen and the Secure
Del ete feature is not on the hone screen. There
are about five options, if you wll, on the
| eft-hand side, one of themis security and
privacy.

|f you then go to the security and
privacy, it gives you, | believe, three options,
one of them being Secure Delete. Underneath the
Secure Delete it says this is how you permanently
erase a file, its contents, never to be recovered,
and then you | aunch -- then you click on that
Secure Delete feature to | aunch that function.

That's when the fol der gets created.
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| draw nmy conclusion in 13 on the fact
that the programwas bought, paid, installed, it
wasn't easy to get to that function, and it was
done on the night before the | SS was to exam ne the
conputer. So for those reasons, based on ny
experience, it nmakes no sense to ne that nunber 13
woul dn't remain valid.

THE COURT: Al right. Thank you.

Yes, M. Wnton.

MR WNTON. Thank you, Your Honour.

BY MR W NTON:

Q And | just want to nmake sure we
are assisting the court. There is the opinion
which is the first sentence of paragraph 13 and
then there is the explanation which is the second
sentence of paragraph 13. You see that in
par agraph 13?

A Yes.

Q So just to nmake sure, the opinion
reached is the sane?

A The opinion -- ny opinion is the
sane regardl ess of when the fol der got created.
It's certainly for the court to decide. The fact
Is that the folder was created at the tine the

program the Secure Del ete program was | aunched.
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It's nmy opinion that it was | aunched for a purpose
and that purpose would be deleting files.

THE COURT: Essentially you're saying
he opened the thing up and | aunched it and he
didn't do that for the sake of his health?

THE WTNESS: Correct. That's exactly
what |' m sayi ng.

THE COURT: Right, | understand.

BY MR W NTON:

Q Now, just turning to tab E of this
affidavit, there is the -- there's sone pronotional
material you attach regardi ng Advanced System
Optim zer and on the third page is -- it's got a 28
at the top right corner of tab 3-E of this brief.

A. "' mthere.

Q Ckay. We nmay not have had this
el ectronically on your iPad, Your Honour, so we'l|l
attend to that during the break, but it is in a
hard copy brief at page 3-E.

And this is just for context. Can you
explain to the court how a program of that nature
wor ks and what is the effect of running a program
of that nature?

A If you will permt nme to just give

a bit of context technically to the answer?
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Q If you feel it's necessary, |
t hi nk you shoul d.

A. A conputer, and let's talk about a
W ndows operating system has what's called a
master file table, very much like an index entry in
the old library systens. W had an index card
showi ng us where the book was. So we have an index
entry in the nmaster file table that shows us where
the file is.

On a normal basis, we sinply delete the
master file table entry but the book stays there.
And what these prograns do is they go to where the
book is |ocated, so that we as forensic
I nvestigators can no | onger recover that data, and
it wites the out random characters, neani ngl ess
random characters to overwite the data, and once
the data is overwitten it can't be recovered.

THE COURT: Unfortunately, M. Misters,
| had another trial like this and | had far too
much evi dence about this and unfortunately I
understand it.

MR WNTON:. Al right. Then, Your
Honour, just one question.

BY MR, W NTON:

Q |s it possible to detect that
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Secure Delete was run after it's been run just

t hrough a forensic exam nation of the hard drive?
So it overwites it but is it possible fromthat
path to determ ne that sonething was overwitten?

A Well, that's a difficult question
and | need to break that down into several pieces.
| f you sinply gave ne the hard drive and only
| ooked at the area where files existed, Secure
Del ete tal ks about witing out a random pattern.
There's no way that | can detect that a random
pattern had overwitten this data. So in that
sense, no.

There may be clues in the registry, but
we can get to that later, with respect to things
that may have been done to the registry to renove
certain data fromthere.

And then we have the know edge that the
program was | aunched and sone question in terns of
whet her or not it was |aunched for the purpose of
sinply being | ooked at or |aunched for the purpose
of deleting files.

So there are clues, but there's nothing
definitive. And if | understand your question, can
| ook at the hard drive and say there used to be a

file there, the answer i s no.
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Q Then turning to tab 4 of the
brief, which is your affidavit sworn April 30th
2015, and as you note at paragraph 2, you're
swearing this affidavit after having reviewed
affidavits fromM. Myse and M. Lo. And you'
famliar with who M. Lo is and his work?

A. Yes, he is a person | know
professionally in the industry.

Q And do you recall what was the
gi st of the evidence that was in M. Lo's affid
dated April 2nd, 2015? Do you recall?

A | recall it. | wouldn't m nd
reviewing it if you would --

Q It's not inthis brief, but if
| ook to paragraph 6 of your affidavit, you do
include it in the summary. Perhaps you want to
revi ew paragraph 6.

A Thank you. (Wtness reads
docunent). So | disagree with M. Lo's conclus
in basically where he says that it did not cont
the Secure Delete log, therefore his conclusion
that the Secure Delete programwasn't run.

Q Can you explain for the court
the Secure Delete log is?

A. kay. On a Wndows conputer,

re

avi t

you

i on

ai n

was

what

and
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| think H's Honour is somewhat educated in this
area, there is a registry and the registry keeps
track of a whole |ot of different things.
Sonetines, and in this particular case, Secure
Delete wites a log of the files that it deletes
and keeps certain information in the registry as a
result of its use.

Q So turning to page 6 of your
affidavit, what is that a screen shot of?

A. |s this page 622, big bold
letters, 6227

Q Yes, that's right. [It's also on
the screen in front of you for your reference.

A. Thank you. So when | ran the
Secure Delete program again sinply in a very test
environnent, it gave ne the foll ow ng screen that
said four files had been deleted and the total
anount of space w ped was 31 kil obytes.

Q And turning over to the next page.

A So when | went back into the
programor its summary screen, it basically said |
| ast ran that w pe on April 29th, | w ped four
itens, again that 31 kilobytes. So it's gives ne a
little history of what |'ve done so far with that

Secure Del ete program
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Q Al right. D d you nake any
efforts to reset or renove this information from
t he progranf

A vell, I was -- M. Lo had cone to
the conclusion that in the absence of this summary
information that the program hadn't been del et ed,
and | undertook it upon nyself to understand how
easy or hard it would be to nake that summary go
away.

| found these entries in the registry.
| didalittle bit of searching on the internet,
found these entries in the registry and nade them
go away in the registry. And you'll see on page 9
of my affidavit that wwth a little bit of know edge
| was able to make this screen appear.

So again, bringing it back to M. Lo's
affidavit, he concluded in the absence of the
summary data that the program hadn't been run, and
| respectfully disagree with that concl usion.

Q Now, at paragraph 20 you draw or
refer to the conclusion as to what happened wth
the Secure Delete programon July 20th. Turning
over to page 10, it's based on what's set out there
wi t hi n paragraph 20.

Can you review that and expl ain what
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concl usi on you drew and why?

A | ' m guessing you don't want ne to
read points Ato D?

Q Not into the record, there's no

need for that. But if you could explain what they

mean?

THE COURT: If it's of any help to you,
| understand what they nean. |It's plain English.

BY MR W NTON:

Q Very wel | .

A | would |ike to consider nyself a
conputer investigator, | do a lot of crimnal work
for both the Crown and defence, | used to do a | ot
of Crown work, | do less of it today only because

| aw enforcenent has brought that work in-house. |
do work for the Coll ege of Physicians and Surgeons,
the Coll ege of Pharmacists, the Coll ege of Chinese
Medi ci ne, and every one of those is really trying
to understand what's goi ng on and why.

And ny role, | feel, whether |I'm
representing the CGrown or the defence, is to assist
I n understanding the facts and putting them
t oget her.

So I'"'mdrawi ng this concl usion based on

-- again, | wn't read them but trying to
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understand M. Myse, his pattern of behaviour, the
fact that this was done the night before. | nean,
H s Honour said it well, you know, he didn't just
go into this the night before just for fun, in ny
opinion. So | base ny conclusions on that and --

Q Ckay. Turning to tab 5 in the
brief, which is your affidavit sworn May 13th,
2015, this affidavit concerns an issue regarding
metadata in the registry editor

Do you recall what the circunstances
| eading up to or what led you to swear this
affidavit?

A. Yeah. M. Lo, and just for Hs
Honour's information, | didn't have access to the
conputer forensic inmage so | was relying on
i nformation fromwhether it be the ISS or M. Lo,
and having said that, M. Lo said there was no
evidence that the registry editor programwas run,
therefore he couldn't have gone in and del eted
registry entry keys.

Unfortunately, M. Lo was wong in that
conclusion and I wote this affidavit and | believe
M. Lo corrected that in a subsequent affidavit.

In a nutshell, Your Honour, in Wndows

7, Mcrosoft stopped updating the |ast access date
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SO you can run a programor open a file and cl ose
It wthout changing it and the |ast access date
won't be updated. It's only when the naster file
table entry gets updated for sone other reason that
the | ast access date gets updat ed.

| sinply ran RegEdit on ny conputer and
cl osed, made sone changes and closed it and there
was no evidence to suggest | had run RegEdit.

MR. WNTON: | have no further
questions. Thank you.

THE COURT: Thank you.

CROSS- EXAM NATI ON BY MR, BORG QLI VI ER:

Q Nice to see you again,
M. Misters.

Your Honour, | plan to use only the
hard copy brief. | apologize if you' re going to

the iPad, but that's the basis on which |I prepared.
THE COURT: That's fine.
BY MR BORG OLI VI ER
Q M. Muisters, | know t hat
M. Wnton didn't really take you to the affidavit
at tab 1, or if he did, didn't spend nuch tine on
it. 1'dlike to take you to it just for one
monent, if you would, that's the one at tab 1.

A. Yes.
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Q That was sworn on June 26th, 2014
notw t hstanding that it says 2012 on the first
page, correct?

A Correct.

Q If | could take you to paragraph
11 of that affidavit, please.

A. Yes.

Q So at paragraphs 11 through 16,
you report on your analysis of the desktop conputer
that M. Myse had at Catal yst?

A Correct.

Q Wi ch you were retained to search?

A Yes.

Q And what you determned in
paragraph 11 and then expanded on in the subsequent
paragraphs is that M. Myse accessed specific
files on specific dates?

A Correct.

Q W went through that a bit with
M. Rley this norning and the only thing | want to
get fromyou here, M. Misters, is your
confirmation that nowhere in this report or
anywhere do you purport to express an opinion as to
whet her the docunents accessed cont ai ned

confidential information?
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A | amnot in -- you' re absolutely
correct. | amnot in a position to nmake that
determnation. | can't tell you what's

confidential or not to the Catal yst group.

Q Thank you. Wth respect to the
wi ped Bl ackBerry, M. Misters, am| correct that to
the extent M. Myse had been sending emails from
his Catal yst email account, you woul d expect those
emails to survive on the Catal yst server
notw t hstandi ng the fact that the Bl ackBerry was
w ped?

A. The emails, absolutely, yes. And
just to be specific, and you did raise it in your
question, the Catalyst emails would be avail abl e at
Cat al yst, yes.

Q Let's nove to your second
affidavit, the one sworn February 15, 2015 which is
found at tab 3.

A Yes.

Q So M. Wnton asked you a few
guestions about this, as did Justice Newbould, so |
don't intend to bel abour this. You understood that
one of the reasons for which you were retained by
Catalyst in this matter was to provide an opinion

on the inport or neaning of the existence of the
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Secure Delete fol der on the i maged conputer,
correct?

A. Slightly broader than that, but
yes.

Q Absolutely. | don't nean to
suggest that was the entirety of your nmandate but
that was one of the critical questions you were
| ooki ng at?

A Certainly.

Q And you understood that this was
an i nportant piece of information, your analysis,
that you expected the court would likely rely on in
reaching a conclusion with respect to M. Myse's
conduct ?

A O course.

Q And as M. Wnton took you to
originally, you canme to the conclusion that the
exi stence of the Secure Del ete fol der neant that
sonebody had used it to delete files?

A Yes, that's what | said.

Q Ckay. And in fact, at paragraph
12 you said that folder is only created when a user
runs the Secure Delete feature to delete a file or
folder fromhis conputer?

A | did say that, yes.
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Q And Justice Newboul d took you to
paragraph 13 and | just want to explore a little
bit the answer that you provided H s Honour.

Your position is that notw thstandi ng
your admtted error as to your analysis in
paragraph 12, your conclusion in paragraph 13
remai ns unchanged?

A That's correct.

Q And the concl usion, as |
understood it, was based, anong other things, on
the fact that the program had been purchased and
paid for by M. Myse?

A Correct.

Q And based on your experience, an
assunption based on how you say sonebody woul d act
in that circunstance essentially?

A Yes.

Q And | just want to nmake sure, and
to alert Your Honour, this was the point that we
were making in the preanble, certainly you' re not
here qualified as an expert in psychol ogy or human
behavi our or anything |ike that?

A. | am not an expert in those areas.

Q You have not been qualified as an

expert in other cases?
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A Not in psychol ogy or hunman

behavi our, that's correct.

Q Your focus is on conputer
forensics?

A My focus is on conputer forensics
and | would like to -- there is an investigative

aspect to that based on ny experience in the nmany
hundreds of cases that |'ve done.

Q But the expertise for which you
are qualified both in this case and in the hundreds
of other cases that are referred to in your CV and
el sewhere is with respect to conputer forensics and
related matters?

A Correct.

Q So one of the questions that was
asked to you, or |'ve got this down from your
evi dence in-chief, what you said was "Can | | ook at
the hard drive and say there used to be a file
there? The answer is no." And this was with the
guestion of whether the Secure Delete file had been
run, correct?

A Yeah, and | tried to clarify that
innmy chief. If I"'msinply |ooking at the data on
the hard drive, there's other factors, there's the

registry, there's the naster file table, but
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excluding those itens for a mnute, if we sinply
| ook at the data, you can't tell.

Q When you say excl udi ng those
matters, are you intending to exclude the Secure
Delete log? |Is that part of the registry and all
the other things that you' re excl udi ng?

A. The Secure Delete log is part of
the registry, yes.

Q So let's now include that.

A Sur e.

Q So typically you' d agree that when
the Secure Delete programis run, a Secure Delete
log is created? | think you said that in-chief.

A Typically, yes.

Q And what that does is it records a
|l og of the files that have been del et ed?

A Correct.

Q So absent any other sort of
I ntervention, that woul d be one place where you
woul d 1 ook to determ ne whether the Secure Delete
program was run?

A Coul d.

Q And | take it that in doing your
assessnent of whether the Secure Del ete program had

been run, you aren't able to |look for a | og because
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you didn't have access to that conputer?

A | didn't have access to the
conputer. There are other things that | would have
done had | had access to the conputer.

Q Ckay. But you certainly revi ewed
M. Lo's report and you saw M. Lo's report that in
fact there was no Secure Delete file on M. Myse's
conputer, correct?

A. We can establish -- we can take as
fact that there was no registry entries with
respect to the Secure Delete log in the registry,
yes.

Q kay. And like |I say, absent any
ot her intervention, that would be a neani ngf ul
fact?

A. That woul d be a neani ngful fact
absol ut el y.

Q And that woul d be a neani ngf ul
fact tending to suggest or tending to lead to the
concl usion that the Secure Del ete program had not
been used to delete files?

A Wll, if | can put it inits
opposite, had those | ogs been there, then we could
have concl uded that it was run.

Q Sure. But that's not precisely
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what |'m asking. The absence of a Secure Del ete

| og --

A Yes.

Q -- 1s a nmeaningful factor in your
anal ysi s?

A It's a factor, clearly.

Q And it's a factor tending to
suggest, tending to lead to the conclusion that the
Secure Del ete program had not been run to delete

any files or folders?

A "' mnot sure that | would agree
Wi th your conclusion. |I'mjust saying that it
rai ses anot her question. Again, | didn't have
access to the conputer, but I would have -- a

sinple search of M. Myse's internet searches, had
he done internet searches on how to delete registry
entries, and |I'm bei ng hypot heti cal because again |
didn't know that, that woul d have been neani ngf ul
as well. And there's other areas of the registry
cal l ed shell bags which would have agai n been
meani ngful to try to answer these questions. None
of that was in M. Lo's affidavit.

So all I"'msaying is that there were
nore questions in ny mnd than answers.

Q Absolutely. And |I'm not quibbling
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with that. |In fact, you ve got a report at tab 4
whi ch deals with precisely this, right, the fact
that the Secure Delete | og can be changed, correct?

A That's what |'m sayi ng.

Q Okay. And what |I'msaying is that
absent any of that sort of intervention of sonebody
tanpering with the registry keys, if | can put it
that way, to delete the Secure Delete | o0g, the
absence of a Secure Delete | og on that conputer
woul d tend to lead to the conclusion that the
Secure Del ete program had not been run to delete
files or folders?

A. " mnot sure we're saying the sane
thing and "' mnot sure we're not saying the sane
thing. | feel that you're trying to draw ne to the
conclusion that in the absence of the registry
entries, therefore the conclusion is it wasn't run,
and | disagree with that.

Q |'"'mnot and | don't intend to be
unfair to you. So let's explore this a bit with
your affidavit. So let's go to tab 4, which is
your affidavit sworn April 30, 2015.

A. Ckay.
Q Got that, Your Honour?
THE COURT: | do.
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BY MR BORG QLI VI ER

Q And the section in which you deal
wWith this issue that you and | have just been
di scussing is at paragraph 6 and foll ow ng,
correct?

A Correct.

Q So you note at paragraph 7 that
M. Lo's conclusion that the Secure Del ete program
had not been used was based on the absence of the
Secure Delete log-in registry?

A Correct.

Q At paragraph 8 and beyond, you
explain to the court that we shouldn't read too
much into the absence of the Secure Delete file?

A. It's a factor to be considered but
let's not be blind-sided. Well, blind-sided is the
wong word. Let's not |ook at that in isolation.

Q Let's not look at that in
I solation. And the reason you say we shoul dn't
| ook at that in isolation in paragraph 8 is
because, in your words, it's a relatively sinple
matter to reset Secure Delete to hide any trace of
havi ng run the program correct?

A That's what | said, yes.

Q Ckay. And at paragraph 8 you go
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on to say the follow ng:
“"A sinple internet search on
how to delete the remmant files of

Advanced System Optim zer, the

software programthat contains the

Secure Delete tool froma conputer

registry,” | think that's a sentence

fragnent but that's how it reads,

“this publicly avail able information

wal ks a user through the steps

necessary to open the registry,
identify the Secure Delete files and
del ete those files so as to renove
all traces of the user having run

Secure Delete to delete files

wi thout a trace.”

So in this paragraph you're describing
certain publicly-available information, correct?

A Correct.

Q And that, you say, is
publicly-available information derived froma
sinple internet search, correct?

A. Yes.

Q And of course you haven't appended

that publicly-available information to your
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affidavit, correct?

A At the tinme, no. | knowit's in
this brief.

Q Yes, we're getting there.

A Ckay, sorry.

Q So the answer is no, it was not
appended?

A It wasn't appended to the

affidavit, correct.

Q Ckay. But what you're describing
here at paragraph 8, | put it to you, is that's a
fairly specific process that presumably canme from
you having done this, nanely a user being wal ked
t hrough the steps necessary to open the registry,
identify the Secure Delete files and del ete those
files so as to renove all traces, correct?

A That's what | did, yes.

Q So you'll recall that at your
cross-exam nation we |ooked a little bit at this
and you undert ook through your counsel to provide a
copy of the publicly-available information referred
to. Do you renenber that?

A. Yes, you had asked ne at that tine
what the search terns were and | said | didn't

recall.
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Q Right. So if we can turn up tab 8
of your brief.

A Yes.

Q This is a letter fromM. Wnton
to counsel for West Face and for M. Myse dealing
with the question that was taken under advi senent
at your cross-examnation. |If you have a quick
| ook at this letter, M. Misters - when | say
qgui ck, obviously take as nmuch tine as you need - |
take it that the information set out in this letter

canme via consultations between you and M. Wnton?

A Yes.
Q And if | can draw your attention
to the final paragraph on the first page, I'll read

it into the record:

"M. Misters wi shes to correct
an error in his testinony. At
gquestion 162 M. Misters stated that
It was incorrect, the information he
was referring to provi ded advice as
on the renoval of the entire ASA
program and not sinply renoval of
the remmant files. Upon review ng
the publicly avail able information,

M. Misters notes that the

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 691

I nformation includes advice on the

renoval of the entire ASA program

and his answer to question 162 was

I ncorrect."

Now, it occurs to ne that | should
probably have taken you to those questions before

taking you to the letter so that Your Honour can

follow on --

THE COURT: |I'mfollowing. Let's just
nove on.

MR BORG OLIVIER Let's nove on?
kay

BY MR BORG QLI VI ER:

Q So attached to that letter is what
you, through M. Wnton, say is the
publicly-available information that was referred to
in your affidavit, correct?

A Correct.

Q And what the correction as
descri bed by M. Wnton says is that in fact the
publicly-available information talks only about
renoving the entire ASO software suite from
soneone's conputer?

MR, WNTON: Sorry, | just rise because

| don't think that's accurate.
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THE COURT: Pardon?

MR WNTON: | don't think that's an
accurate summary of what the letter says.

THE COURT: We've got the letter.

MR. W NTON:  Okay.

BY MR BORG OLI VI ER:

Q Am | reading that correctly,
M. Miusters? You w shed to correct your testinony
t hrough M. Wnton, right?

A Correct.

Q And maybe |I'm describing it
i ncorrectly, and this is your opportunity to tell
me otherw se. As | understood this, what
M. Wnton was saying is that you wished to -- you
W shed to explain to the court that in fact the
publicly-avail able information that you had
referred to spoke only to the renoval of the entire
ASO software suite from soneone's conputer and not
in fact deletion of the individual Secure Delete
|l og; is that correct?

A Wul d you permit ne to answer that
W t hout a yes or no?

Q Sur e.

A. Thank you. What | w shed -- at

the tinme you cross-examned ne, | had in ny mnd
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that | found instructions, registry settings
specifically for the Secure Delete program That's
the piece that | wish to correct. It was the
registry keys for the Advanced System Optim zer
programand it tal ked about all of the keys for

t hat .

So that's the thing that | wanted to
correct, to say it wasn't about Secure Delete, it
was about ASO and Secure Del ete being a subset of
ASO

Q Right. So what you descri be at
par agraph 8, talking about a user being wal ked
t hrough the steps of opening the registry,
identifying the Secure Delete files and del eting
those files so as to renove all traces of the user
havi ng run Secure Delete to delete files wthout a
trace -- sorry, are you with ne, M. Misters?

A |"mnot, no, |'mnot.

Q Let's go back to your affidavit,
tab 4. | apol ogi ze.

A Tab 4. \What nunber?

Q Tab 4, paragraph 8

A. Thank you.

Q And |'m focusing, M. Misters, on

the last line in that paragraph.
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A Yes.

Q And | put it to you that what you
say there, that the publicly-available information
wal ks a user through the steps necessary to open
the registry identified as Secure Delete files and
del ete those files so as to renove all traces of
the user having run Secure Delete to delete files
wi thout a trace, that statenent is incorrect?

A. It's not incorrect and it's not
particularly correct. And | don't wish to m sl ead
you or the court. Let ne clarify.

The publicly-avail able information was
about the registry keys for the Advanced System
Optim zer program and if you go to that key, call
it atree structure, if you wll, as soon as you
open up that tree structure, you see Secure Delete
and it beconmes obvious that there are keys specific
to the Secure Del ete program

So | can't begin to hypothesi ze what
may or may not have been in M. Myse's mnd as he
was doing this. Wuat | was trying to say,
obviously not very well, is that there's
publicly-avail able informati on on how the registry
keys are structured for the ASO program i ncluding

Secur e Del et e.
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And the wal king through, | can take you
to the publicly-available information to try to
denonstrate to you what | nean, or at |east show

you what | nean.

Q | think we're going to nove on,
M. Misters.

A. Ckay.

Q | n paragraphs --

THE COURT: | just want to nmake sure |
understand. | think | understand, M. Misters.

What you're essentially saying is the
publicly-avail able information includes both how to
renove the entire ASO programbut it al so includes
how to deal with the registry for the Secure
Del et e?

THE WTNESS: It wasn't specific to
Secure Delete, but it beconmes obvious once you're
there, is | guess what I'mtrying to say. Any fool
woul d be able to say oh, that's where this
information is, if they were |looking for it.

THE COURT: And that's what you did?

THE WTNESS: That's exactly what |
di d.

THE COURT: That's what you di d?

THE W TNESS. Yes.
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BY MR BORG QLI VI ER

Q And you did that at paragraphs 9
and subsequent, right?

A. Yes.

Q And | think what you said in your
exam nation in-chief is that you were able to do
that with a little bit of know edge?

A Correct.

Q Right? And | put it to you,

M. Musters, that you're being far too hunble. You
have a lot nore than a little bit of know edge in
this area, don't you?

A. Wll, | do. I'ma forensic
I nvestigator, but sure.

Q So --

A. But thank you for the conplinent.

Q Well, you're very welcone. So
what you were able to do is not necessarily at all
I ndi cative of what sonebody with | ess training
woul d be able to do, correct?

A Well, clearly that's an obvious
statenent, yes.

Q Let's nove to paragraphs 20 and 21
of this affidavit.

A. Yes.
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Q So at paragraph 20 you say:

“I'n ny experience as a conputer
forensic I T investigator, the nost

i kely conclusion to draw from

Moyse's conduct of June and July

2014 is that he did in fact use

Secure Delete to permanently del ete

files fromhis conputer on July 20,

2014. "

And you base this conclusion on four
facts set out at subparagraphs A, B, Cand D; is
that correct?

A. Ri ght.

Q And let's wal k through those, if
we coul d.

A Sur e.

Q So the first one refers to
M. Myse exhibiting a pattern of conduct that is
consistent with taking confidential information
fromhis forner enployer as set out in ny June
26t h, 2014 affidavit and ny evidence given during
my cross-exam nation held August 1st, 20147

A. Ri ght .

Q Am | right, M. Misters, that when

you' re tal king about the pattern of conduct prior
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to July 20th referred to in your June 26th, 2014
affidavit, that's the accessing of the files that I
took you to at the beginning of this?

A That's correct.

Q The ones that you said you
expressed no opinion on as to whether they were
confidential, correct? Those files?

A That's correct.

Q And wi t hout bel abouring this
point, to the extent that if the court was to draw
the conclusion fromits own analysis that in fact
t hat conduct did not represent the taking of
confidential information from Catalyst, | take it
this factor would fall by the waysi de?

A. Wll, if we -- if we elimnate the
word confidential information, the statenent would
still -- exhibited a pattern of conduct that is
consistent with taking information, can we agree on
those words? Whether it be confidential or not.

Q Ckay. Let ne broaden it.

A kay.

Q To the extent that the court
concl udes that there was nothing inproper about
M. Myse accessing the files referred to there,

can | assune that this factor falls by the wayside?
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A | just want to be reflective.
Sorry.

Q Absol utel y.

THE COURT: One of the problens | have

with this Iine of cross-exam nation,
M. Borg-Aivier, is that in his opening M. Centa
said that M. Myse nade m stakes and one of those
was he sent these four nenoranda to West Face that
wer e mar ked confidential .

MR. BORG OLIVIER That's not what's
referred to here, Your Honour. That's an entirely
different thing. That doesn't bear on the forensic
anal ysi s what soever because that was sinply sent by
emai | .

So this paragraph, to be clear, and |
can pull up the affidavit if necessary, if Your
Honour would like ne to, but what's being referred
to here is the accessing of the Stelco file, the
Masonite file, the investnent |letters, the Monday
nmorni ng nmeeting notes and the tel ephone calls.

THE COURT: Right.

BY MR BORG OLI VI ER:

Q Correct?

A. Yes.

Q Have you had the chance to refl ect
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now on ny question?
A Assum ng there was not hi ng
I nproper, | see a pattern of accessing those types
of files which, let's just say, that as an
I nvesti gat or seened unusual .
Q But in terns of forensic
i nportance, | take it there's none. | nean, this
I's nmere specul ation on your part and not hi ng nore?
A Well, | don't have the big picture
whi ch you -- which you rightfully pointed out. |
don't know the contents of all these files. | have
no i dea what happens inside the walls of Catal yst
Capital. | have no idea what their business does.
| can think -- | can speculate but |I don't know
what they do, really.

So it's not for ne, as you said, to

decide. | don't know what projects M. Myse was
wor king on or not. So again, | don't have context
to answer your question properly. It seens an

unusual pattern.

Q Ckay. But the reason that the
pattern is relevant, fromyour perspective as an
I nvestigator or analyst, is because the pattern was
suggestive of taking confidential information from

t he enpl oyer?
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A Yes, yes.

Q So what |'"mputting to you is to
the extent that the court concludes that in fact he
wasn't taking confidential information or he wasn't
accessing information inproperly, notw thstanding
how unusual it m ght have | ooked --

A Sur e.

Q -- it's not a neaningful data
poi nt at that point?

A Assum ng your assunptions are
correct, yes.

Q Next is the admtted conduct of
M. Myse of investigating howto clean his
registry displays, and | don't think M. Wnton
took you to this. And, Your Honour, | know that
you have read the reports but maybe | can just
place this in sone context so it's clear what we're
t al ki ng about here.

M. Moyse provides evidence through his
affidavits that in attenpting to permanently del ete
his internet browser, he did sonme -- he did sone
i nternet research and determ ned that cleaning his
registry would be the way to acconplish that.
That's what you're referring to here?

A. Correct.
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Q And what you say is that his
adm tted conduct of admtting howto clean -- or
I nvestigating howto clean his registry displays a
| evel of IT sophistication that exceeds that of the
ordinary user. Do I have that right?

A The average user wouldn't know
what a registry was.

Q So let's go to paragraph 3 of this
affidavit, please.

A Yes.

Q And at paragraph 3 of this
affidavit, you' re responding to M. Myse's
evi dence --

THE COURT: Just before you do that.
Where is it?

MR BORG OLIVIER |'msorry, Your
Honour, it's the sanme affidavit that we've been in,
soit's tab 4. This is the affidavit of
M. Misters sworn April 30, 2015.

THE COURT: | thought you neant
M. Myse's affidavit. Um hmm

MR BORG OLIVIER |I'mat the first
page of that affidavit, Your Honour.

THE COURT: Yes, | have it.

BY MR BORG OLI VI ER:
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Q At paragraphs 3 to 5, you respond
to M. Mwyse's affidavit about cleaning his
registry, correct?

A Correct.

Q And what you say here is that the
expl anati on provided by M. Myse, nanely that he
cl eaned the registry of his conputer before turning
it over to be inmaged in order to fully erase his
wor | dwi de web activity, nmakes no sense. That's
what you've said here, correct?

A Well, the registry doesn't contain
web hi story.

Q Right. And as a result of that,
you say the explanation provided by M. Myse
doesn't actually make any sense?

A Sure. That's correct.

Q So to the extent that M. Myse
attenpted to permanently delete his internet
browsi ng history by cleaning the registry, he just

got it conpletely wong?

A Well, in that sense, and agai n,
|'ve never net M. Myse, | know he's a smart guy,
he has a math degree, like I do, so he's got to be

a smart guy, so the question is why does he want to

clean his registry? Like, why does he want to
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clean his internet history? Wat's he hiding,
right? So those are the --

Q That's not the question, to be
fair.

A | know that's not the question,
but I'mtrying to put context to ny answer in terns
of --

Q Let nme, with respect, cut you off
and focus on the point here. Because what |'m
interested in at this point --

THE COURT: | don't think that's fair.
M. Misters was responding to you.

BY MR BORG QLI VI ER:

Q Ckay.

A When | see, even though we can all
agree that the internet history is not stored in
the registry, | ask nyself the questions, why does
he want to clean the registry, why does he want to
clean his internet history, what's he hiding, what
doesn't he want us to know?

And those are the things that are going
t hrough ny head when | wite sone of these words
Wi th respect to cleaning his registry and for what
purpose. Did he lie about his know edge of the

registry or not?
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yes.

the | ast page

> O > O

Q
A.

Q

> O >» O >» O >» O >

have been trained to ask questions to

try and find answers, and these are ny conments
Wi th respect to why | drew that concl usion.
Q

was if we take himat his word that he attenpted to

And the conclusion that you drew

clean the registry to wipe his internet browser --

A

Yes.

-- he got that wong?

Sur e.

Hi s expl anati on nmakes no sense?

Because it's not stored there, so

Because it's not stored there?

Yes.

Correct. So let's flip back to
of that affidavit.

Ckay.

Sub- par agr aph B.

Whi ch affidavit, |I'msorry?

Still the sane one.

Yes.

So are you with ne on --

Are we tal king page 667?

Yes.

Ckay, thank you.
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Q Your Honour, are you there?

THE COURT: Yes.

BY MR BORG OLI VI ER

Q So | put it to you, M. Misters,
that in fact M. Myse's conduct with respect to
attenpting to clean his registry displays the
opposite of a high |evel of sophistication. He
couldn't even figure out how to delete his internet
history. That's what you've just told us, that his

expl anati on nmade no sense.

A | have a different theory, if you
allowne it.

Q Sur e.

A. Well, we know that he's a very

bri ght research anal yst and maybe five hours prior
to these events he didn't know anyt hing about the
registry. But he's a smart guy and he's figuring
it out through publicly-avail able information.

And that's why |1'd I ove to see his

I nternet browsing history and maybe that's why he

wants to get rid of it. |'mbeing purely
speculative. | don't know any of these things.
But again, |I'mjust saying -- |

under stand what you're saying, if he doesn't

understand what's in the registry, then he clearly

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 707

has got it wong. | understand that.

Q And it would be the opposite of a
high I evel of IT sophistication?

A And it would be the opposite. At
the sane tinme, what's he trying to hide? Wy does
he even bother? Wy doesn't he just hand over his
machi ne?

Q And - -

A. No, I'mjust saying it kind of
pl ays bot h ways.

Q Wth respect, | think you're
trying to play it both ways, M. Misters. On the
one hand you're suggesting that M. Myse doesn't
know what he's tal king about, and on the other hand
ni ne pages later you' re suggesting that he displays
a level of |IT sophistication exceeding that of the
ordi nary user?

A |f he's playing in the registry,
he exceeds 50 percent of the popul ation at |east.

Q Even t hough he was there for
conpl etely the wong reason based on erroneous
research?

A | ' m not sure of that.

Q Third, Myse w ped the Bl ackBerry

smart phone t hereby permanently destroyi ng evi dence
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of his phone and data usage at a tinme when he knew
litigation would likely result from his conduct.

The only point | want to get fromyou
here, M. Misters, is that perhaps that statenent
Wi th respect to phone and data usage is overly
broad; is that fair?

A Vell, and | never neant it to be
that way. | used the word "user" as opposed to
operating system So clearly the BlackBerry is
functioning. So what's mssing? Is it text
messages, BBM Bl ackBerry nessages? You can put in
contacts that are not part of the network, personal
emai |, you can have personal nenps, any other
i nformation. You can copy files onto a Bl ackBerry
that may or nay not be the property of Catal yst
Capital or not.

Q Sure. M only point here,
M. Misters, is that to the extent that you're
suggesting, for exanple, all evidence of his use of
t he phone woul d be permanently destroyed, you're
not suggesting that because you know the records
m ght continue to exist in the phone bills or
el sewher e?

A We have call logs and email that

you' ve adequately pointed out.
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Q Right. And the |last one that you
point to here of course is the running of the
Secure Delete program and we've gone over this,
but | take it that to the extent that a finding is
made that in fact the Secure Del ete program was not
used for the purposes of deleting files or folders,
this one falls by the waysi de too?

A. |"msorry, | don't understand
exactly the question you are asking ne.

Q So the running of the Secure
Del ete programis relevant in your view because it
was potentially used to delete file fol ders?

A Correct.

Q And to the extent the court should
find that, in fact, it was not used for that
purpose, that in fact all that was done was that it
was | aunched but not used to delete, then this one
falls by the waysi de?

A Sur e.

MR BORG CLIVIER Can | have a nonent,
Your Honour, please?

THE COURT: | beg your pardon?

MR. BORG-OLIVIER May | have a nonent,
pl ease?

THE COURT: Sur e.
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MR. BORG OLIVIER  Those are all ny
guestions, Your Honour. Thank you, M. Misters.

THE W TNESS: Thank you.

THE COURT: Any cross-exam nation by
counsel for West Face?

MR THOMSON: No, Your Honour.

THE COURT: Any re-exan nation?

MR DIPUCCHHG I'Il let M. Wnton
respond.

MR. WNTON:  No, Your Honour. | get to
handl e all the tough tasks |ike that.

THE COURT: Thank you, M. Misters.

THE W TNESS: Thank you.

-- WTNESS EXCUSED - -

MR WNTON:. Now, at this point, Your
Honour, we do have the physical briefs of read-ins
whi ch we're happy to circulate if they need to be
filed before we close our case or else we can --

THE COURT: Wiy do | need those bound?
Way don't you just put themon the | aptop?

MR WNTON: It's just a question of
whet her anyone is going to object to us doing that
after we cl ose our case.

MR, THOVBON. Not at all. W haven't

had a chance to | ook at the read-ins, Your Honour.
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| f we have an issue, we'll deal with that in due
course, but we have no problemat all with filing
t hem

Do | take it then that subject to
filing the read-ins, that is the case of Catal yst?

MR. DI PUCCH O  Yes.

MR WNTON: O course, on the
assunption that the defendant w tnesses are being
cal l ed, yes.

MR THOMSON. But to be clear, Catalyst
Is now closing its case in-chief?

MR W NTON:  Yes.

MR DI PUCCH O  Yes.

THE COURT: Has Catalyst closed its
case or not?

MR. DI PUCCH O Yes, yes, Your Honour.

MR, THOMSBON:  Your Honour, our next
wtness is M. Giffin, as | understand it, and |
think he's on his way down.

THE COURT: Wy don't we stop for the
| unch break and conme back at two o'cl ock.

By the way, we'll start at 9:30
tonorrow norning. |'ve got a neeting at 9 o' cl ock,
but it doesn't sound like that's going to be a

pr obl em
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MR. THOVBON. Thank you.

-- LUNCHEON RECESS AT 12:45 --

-- UPON RESUM NG AT 2:05 --

MR. M LNE-SM TH.  Your Honour, the
order of proceedings that we have deci ded upon
bet ween the defendants is that Wst Face is going
tocall its witnesses first, followed by M. Myse,
and the first witness for West Face we'd like to
call to the stand is Anthony Giffin.

ANTHONY GRI FFI N:  SWORN.

MR M LNE-SM TH:  Your Honour,
hopeful ly on your iPad you will have a fol der
dedicated to M. Giffin's exam nation in-chief and
| do not intend to stray fromthat folder.

EXAM NATI ON | N-CH EF BY MR M LNE- SM TH:

Q M. Giffin, could you pl ease j ust
briefly describe for the court your position at
West Face?

A. | mone of four partners at West
Face Capital.

Q And what are your responsibilities
as partner?

A | sit on the West Face | nvestnent
Commttee, | amresponsible for finding investnent

i deas for the firm also overseei ng our junior
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staff, analysts and associ at es.

Q And do you recall swearing various
affidavits in this proceeding in the past?

A Yes, | do.

Q Let's just wal k through those so
we have got a common basis. First of all, you
recall there was an affidavit dated March 7th, 2015
i n connection with the injunction proceedi ngs that
year ?

A Yes.

Q And you then filed a supplenentary
affidavit in that proceedi ng dated May 6th, 2015?

A. Yes.

Q And nost recently you have sworn
an affidavit dated June 4 of 20167?

A. Yes.

Q And do you adopt the contents of
that affidavit as your evidence in-chief?

A Yes.

Q And, Your Honour, the affidavit
sworn June 4th, 2016 --

THE COURT: | have it.

MR. MLNE-SM TH.  Ckay.

BY VR M LNE-SM TH:

Q Now, just for the sake of
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conpl et eness, you al so swore an affidavit in a
rel ated proceedi ng; do you recall that?

A Yes, | do.

Q And that was the Plan of
Arrangenent for the sale of Md-Bowine G oup
Corp., correct?

A That is correct.

Q And is there anything in any of
the prior affidavits that you need to correct?

A. No.

Q As a quick prelimnary question,
M. Giffin, we're going to talk nostly about Wnd
Mobi |l e, but there is another w rel ess conpany |
just want to get your evidence on. You're famliar
with Mbilicity?

A Yes, | am

Q And did West Face ever have an
i nvestnent in Mbilicity?

A. Yes, we had a bond position in
Mobilicity.

Q And does West Face still hold that
bond position in Mbilicity?

A W do not.

Q Ckay. And when did you exit that

I nvest nent ?
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A That woul d have been in the first
quarter of 2013.

Q Thank you.

THE COURT: \What was the size of that
bond position in Mbilicity?

THE WTNESS: | believe the face val ue
of the bond position was |less than 10 mllion
dol l ars, approximately 9, if | recollect.

THE COURT: Thank you.

BY VR M LNE-SM TH:

Q M. Giffin, when did you first
start followi ng or analyzing Wnd Mobil e?

A. It woul d have been back in
2008- 2009 when the AWSBl1l auctions first occurred for
spectrumin the Canadian tel ecomi ndustry.

Q And how did the AWS3 aucti on
relate to Wnd Mbile? Wat was the connection
bet ween t hose two events?

A Wth the AWS3?

Q Correct.

A The AWS3 spectrum was necessary to
all ow the conpany to eventually mgrate to an LTE
standard wth its customners.

Q When was Wnd itself founded?

A | believe it just imrediately sort
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of predated the 2008 period when the incentive
auctions were created.

Q And have you been follow ng the
conpany since that tinme?

A We had at various points. W had
been approached to provide financing in various
capacities. The first tine would have been an
ori ginal proposed high yield financing to partially
pay for their allocation of spectrum under the
original AWSl incentive auction process.

Q And in your history of follow ng
Wnd Mbile, were you aware of regulatory issues
being a factor for Wnd Mbile or its owners?

A. Yes.

Q How so?

A. Wel |, under the original ownership
structure where Orascom an Egyptian conpany, was
the ultimate parent, the CRTC had intervened and
had suggested or taken the position that the
ownership structure that Orascom had put in place
made W nd non-conpliant with foreign ownership
restrictions and Canadi an ownershi p requirenents as
they saw it at the tine, and that was subsequently
overturned by the federal governnent.

Agai n, when Vinpel Comultinmtely
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acquired Orascom and indirectly its interest in
W nd Mobile, Vinpel Comhad sought to basically
convert its mapjority economc -- mnority voting
position into a majority economc and majority
voting position in the conpany and they had been
bl ocked under the Investnent Canada Act from doing
so.

Q Coul d you just explain to ne the
owner shi p structure of Vi npel Conf?

A. Well, as best | understand it, the
ultimte parent conpany is, while Ansterdam based,
is ultimtely controlled by Russian interests, and
| believe it was that factor that played a role in
the federal governnent's ultinmate view that they
wer e unpal at abl e as an owner of a Canadi an
t el ecomruni cati ons conpany.

Q Were you famliar with 2011
anmendnents to the Tel ecommuni cati ons Act concer ni ng
foreign ownership of so-called new entrants to the
W rel ess industry?

A Yes, that is all really what
ki cked off this initiative on the part of
Vi npel Com is that the federal governnent deci ded
that small market participants, conpanies that had

| ess than 10 percent market share in Canada, would
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receive a formof exenption which would allow for
foreign ownership of those entities.

And | believe Vinpel Comultimtely
t hought that was an avenue for themto assert not
only econom c but also voting control over the
busi ness.

Q And when you say small entrants
who were under 10 percent, which conpani es would
t hat description apply to?

A. Wel |, that would have specifically
been at the tinme Public Mbile, Mbilicity and Wnd
Mobi | e.

Q kay. And just about two m nutes
ago you tal ked about Vinpel Comis efforts to acquire
a mpjority voting control of the conpany. Did that
cone before or after the 2011 tel ecommuni cati ons
amendnent s?

A That woul d have cone after.

Q M. Giffin, could you please turn
to paragraph 29 -- or | should say could we please
call up paragraph 29 of M. Giffin's affidavit,
tab 1.

So this states that on Novenber 4, 2013
you received a tel ephone call from M. Lacavera and

t he paragraph goes on to describe what it was
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about .

Could you just in your own words pl ease
summari ze that call or the inport of that call for
the court?

A Sure. Effectively what had been
communi cated to us was that Vinpel Comwas no | onger
interested in continuing to fund the Wnd Mbile
busi ness indirectly through its interest in
Orascom

Up until that point in tine, it had
been a series of sharehol der | oans that had funded
the capital requirenents insofar as capital
expendi tures and operating | osses were concerned.

And | think after a series of efforts
to try to change the relationship that Vi npel Com
had with this conpany into a position where its
voting control of the business reflected its true
econom c interest, with those efforts havi ng been
frustrated by the decisions of the federal
governnent, they were effectively going to nmake a
| ast attenpt to either sell the business on a very
expedited basis and exit entirely, cleanly and
concl usively, or the conpany was likely going to
fall into CCAA proceedings sonetine in the future.

Q As of the date of this phone call
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I n Novenber 2013, did you have any opinion or
under st andi ng regardi ng Vi npel Comi s approach to
regul atory risk?

A. | think there had been a | ong
series of frustrations that had been di scussed
publicly in the press. Certainly their efforts to
seek an ability to exercise voting control over
this conmpany were well known and the governnent's
responses to that were well known.

Q And how did you expect that to
affect negotiations with Vinpel Comfor a potenti al
transaction?

A Vell, | think, given the history
with the federal governnent, they were distrustful
of the Canadi an federal governnent, they were
frustrated given the anount of noney that had been
invested in the firm and | think they wanted to
wash their hands of the situation as quickly as
possi bl e.

Q Did you have an understandi ng at
the tine as to Wnd's cash fl ow position?

A We knew that at the tinme Wnd had
a history of |osing noney, whether it was, you
know, operationally or operations conbined with

capital expenditures necessary to fund and build
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out the business. It had been a serial capturing.

Q And how about their debt
structure?

A The conpany had actually, as a
consequence of Vi npel Com and/ or Orascom bei ng
unable to put in voting actually as a neans of
fundi ng the conpany, they had reverted to vendor
financing for at |east part of the network
construction in an anmount of about 150 mllion
dollars at the tinme, and they had also reverted to
advanci ng noney pursuant to sharehol der | oans and
It was actually the sharehol der | oans that
conprised the majority of the capital that had been
i nvested in the conpany.

Q Do you know t he approxi mate anount
of the sharehol der | oans?

A Yes. Between noney that was spent
to acquire spectrum noney that was spent to build
out the network, and noney that was spent to
effectively fund operating | osses, ny recollection
It was on the order of 1.4 billion dollars
cunul atively that had gone into the conpany.

Q And you referred earlier to the
vendor debt of 150 mllion. Do you have any

under standi ng as to when that was due, if at all?
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A That was one of the issues that
was a concern to the conpany, and certainly driving
sone of the timng was that vendor debt was due in
April of the following year. O end of My
effectively, excuse ne.

Q And you tal ked about the cash fl ow
situation and ongoing | osses. D d Vinpel Comever
express an attitude about --

THE COURT: Just before that, you said
April of the followi ng year. That would be April
of 2014? O My, you said.

THE WTNESS: | believe the ultimte
maturity date was April 30th of that year.

THE COURT: It's the year |'m asking
about .

THE W TNESS:. Yes.

THE COURT: The follow ng year you're
referring to is 2014?

THE WTNESS: That's correct.

THE COURT: Thank you.

BY MR M LNE-SM TH:

Q Just to nmake sure that the court
has it, you're talking there about the vendor debt,
not the sharehol der --

THE COURT: | understand that.
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MR. MLNE-SM TH. Ckay.

BY MR M LNE-SM TH:

Q And we al so tal ked briefly about
the cash flow position. D d the ongoing | osses
have any effect on Vinpel Comis position regarding
the tineline for the transaction?

A. The conpany was either going to
run into one of two eventualities. One was a
default triggered by the maturing of that vendor
financing. The other date with destiny was
effectively running out of cash liquidity in the
busi ness.

Wi ch of those two things was going to
happen sooner, it |ooked to us |Iike the vendor debt
was going to predate an exhaustion of liquidity in
t he conpany.

Q And was VinpelComwi lling to
continue to fund the conpany's obligations as they
came due?

A Not as we understood it at the
time, no.

Q Ckay. |If we could fast-forward a
little bit inthe tineline. As of the beginning of
May 2014, did you have an understandi ng as to what

price Vinpel Comwas seeking for its interest in
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W nd?

A Yes. They had engaged UBS
Securities as their financial advisor and it had
been clearly communicated to us that an enterprise
val uation on the order of 300 mllion dollars
Canadi an was the price that they had established.

And that was a fairly unique piece of
information in terns of other processes that we'd
been involved in. W seldom had had or gone into a
process where the price was effectively stipul ated
at the outset and a price that was very low with
respect to the cunul ative anount of investnent that
had gone into this business.

Q Can you just explain that a little
bit nore, how the price was very lowin relation to
the cunul ative investnent in the business?

A Sure. Well, we | ooked
historically at the anpbunt of noney that had been
commtted to build a network within their core
mar kets, and, as | said previously, that was on the
order of about a half a billion dollars just
di scretely on that one el enent.

There had been another billion dollars
i nvested, roughly equally split between their prior

acqui sitions of spectrumunder the |licensing rounds
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for AWS1, and about 500 mllion dollars invested in
fundi ng cunul ative operating | osses as the conpany
grew its subscriber base over tine.

So that was certainly one goal - post
with which I would reference the price would be in
the context of how nuch had gone into the business
to get it to that point.

Q So given that they had effectively
set the price at the beginning, as you just
descri bed, what were they negotiating about? Wat
was Vi npel Conl s ask?

A. As best we could tell, the only
ot her available alternative to the conpany was to
-- to VinpelCom that is, was to put Wnd into a
CCAA proceeding, and so this process was clearly
set up to provide a nore expedient alternative with
whi ch to provide Vinpel Comwi th sone |evel or
recovery of proceeds on the capital they had
I nvested into the conpany on an expedi ent basis.

Q Could we pull up tab 3, please.
This is WC0109163. M. Giffin, just have a | ook
at that and then just describe for the court, if
you could, the context in which this email was
sent.

A. Ckay. So this was a response from
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their financial advisor to the very first proposal
that we could put into the conpany.

Q And what was the nature of that
pr oposal ?

A The nature of that proposal was
really one where we were trying to stage our
I nvest nent at West Face, such that we did not put
up a full 300 mllion dollars initially, that we
really stepped into a position of being in the
first instance creditors effectively stepping into
the shoes of the pre-existing providers of vendor
fi nanci ng.

Q Ri ght.

A. Repl aci ng them taking away the
I mredi ate pressure on the business that existed
fromits pending maturity. W would then al so
contenplate concurrently an equity investnment but
not for a hundred percent of the outstanding
equity. It would have left Vinpel Comin a position
of having a continued financial interest, albeit a
mnority interest in the conpany, and we believed
that we could provide themw th a neans of
liquidity at a | ater stage.

Part of this was due to the fact that

the risk profile associated wth the investnent we
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were nmaking, if we went in as credit for a | esser
anount of noney, was substantively different.

And the other factor we were trying to
control for was we knew that because the conpany
was burning noney at the tinme and there were sone
additional capital expenditure requirenents in
front of us, we had to keep sone powder dry to
allow us to or to facilitate that increnental
investnent. So we were really trying to stage our
entry.

Q So just to |l ook at the substance
of the email then, this is you witing to Geg
Bol and and then to nunerous ot her people at \West
Face?

A That's correct.

Q And can you just describe who
t hese people are, what this circulation |ist
represents?

A Sure. So Peter Fraser, Tom Dea,
Greg Bol and, Yu-jai Zhu and Alex Singh are all
I ndi viduals internal to West Face, nenbers of the
deal teameffectively involved in the Wnd
transaction. The renmaining individual, Patrick
Barry, was our external |egal advisor on the

transaction, from Davi es, \Ward.
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Q And |'mnot sure, | can't renmenber
I f Justice Newbould woul d have heard this in
evi dence so far. You describe yourself as one of
the partners of West Face. Who are the other

partners? Are they on this email?

A Al of the other renaining
partners are on that email, being Geg, Peter and
Tom

Q And who is Al ex Singh?

A He was our general counsel at the
tine.

Q And what position did Yu-jai hold?

A. He was a vice-president with the
conpany. Still with us.

Q And so you say that Vinpel Com
provi ded feedback on your proposal and it asked
that you anmend the offer to sinply contenplate a
purchase of 100 percent of their equity interest
for cash, they did not wish to have any roll over
equity participation in the business.

Do you recall who you had that
conversation wth?

A That woul d have been with a
conbi nation -- well, that woul d have been expressed

t hrough UBS Securities, wth Jonathan H rsch and
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Francoi s Tur geon.

Q And did you make a further
proposal in response to this feedback?

A We di d nake anot her proposal.

Q Tab 4. This is WFC0106772. So
you see the date is May 4th, that's two days after
the email we just |ooked at, and this is being sent
to G obalive Wrel ess Managenent Corp. So that's
Wnd Mbile itsel f?

A Yes.

Q And it's being sent to Vinpel Com
and we've tal ked about thenf

A Yes.

Q And it's being sent to d obal
Tel ecom Hol di ngs SAE. Who were they?

A. That, | believe, is the |egacy
conpany that had been set up under Orascomto hold
the interest in Wnd.

Q kay. And just --

A And so Orascom at that tine was a
subsi di ary under Vi npel Com

Q That was ny question. So
Vi npel Com control | ed GTH?

A That's correct.

Q And AAL Hol di ngs?
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A That was the Lacavera conpany.

Q Ckay. Just to nmake sure we
covered it, we tal ked about the debt structure
earlier and you sort of alluded to the equity
structure. Can you just briefly describe what the
equity structure was of the ownership of Wnd
Mobile at this tinme?

A Sure. So VinpelComindirectly
t hrough Orascom effectively owned a one-third
voting interest and two-thirds economc interest in
the conpany. The Canadi an group or the Lacavera
group, as you may refer to them owned basically
the reciprocal interest. They owned a mnority
one-third economc interest and two-thirds voting
I nterest.

Q Soif we flip over to page 2 of
this letter, and you see that paragraph, it says
the transaction woul d have two key el enents?

A Yes.

Q So what was the basic structure of
this proposal ?

A Well, again, here we were trying
to tailor our initial investment with 200 mllion
of first lien debt financing to the conpany in the

form of senior secured notes and we appended a term
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sheet outlining those terns.

And then we woul d make a foll ow on
contribution or follow on investnent that was
contingent on certain outconmes occurring in the
future.

Q Ckay. And just under "Val uation

and Structure,” what was the enterprise val ue that
was the basis for your deal ?

A. Right. This was predicated on
enterprise value that was responsive to their ask
whi ch was 300 mIlion dollars Canadi an.

Q And in this offer did you ask for
any condition precedent that Wst Face obtain any
regul atory concessions fromthe governnment?

A. No. This wasn't based on, | call
it -- we understood that there would be regul atory
approval s required, which were part and parcel wth
any transaction, including Industry Canada approval
and Conpetition Bureau approval, anongst others.
That was well understood to be a feature of this
transaction and nmany others that we | ooked at.

One of the things that we were very
concerned about for the conpany going forward was

that they have access to additional spectrumin the

future, and that was inportant insofar as ensuring
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that the business could transition froma 3G
standard to LTE and that was only going to be
possi bl e by being furnished that additional
spectrumin the future.

Q We're going to cone back and talk
about that in alittle bit nore length. If we
could flip over to page 4 of the docunent now,
pl ease.

THE COURT: Just wait a second, please.

MR MLNE-SM TH. Sorry, Your Honour,
do you have any questions about page 2 before we
nove on?

THE COURT: No, |I'mjust nmaking a note.
You're going a little fast for nme, that's all.

MR. MLNE-SM TH. M apol ogi es.

BY MR M LNE-SM TH:

Q So page 4 and then if we could
scroll down to the bottom the section headed
"Conditions." You'll see that the second | ast
bullet there, M. Giffin, says:

"Recei pt of any necessary or
desirabl e regul atory and

governnental approvals and third

party consents on terns satisfactory

to us."
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Now, what sort of regulatory approvals
were you referring to there?

A Sure. Well, those were the ones
that | just nentioned previously which was what we
understood to be requirenment for Industry Canada
approval , Conpetition Bureau approval, and then
al so when you work up the chain in ternms of the
requi red sharehol der approvals that would be
requi red, that would include obviously the Canadi an
ownership group and | believe both the boards of
Orascom and Vi npel Com as the case woul d have been
at the tine.

Q Did West Face ever speak to the
gover nnent about regul atory issues?

A W did. W visited with Industry
Canada and made a presentation to them

Q Could we go to tab 5, please.
This is WFC0106480. And do you recogni ze this
presentation?

A Yes, | do.

Q And was this the presentation you
delivered to Industry Canada?

A Yes, that's correct.

Q Just skip ahead two pages to the

executive summary. Just before we get into the
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details, could you just describe for ne the purpose
of this presentation to |Industry Canada?

A. Wel |, one of the principal
obj ectives here was to ensure that |ndustry Canada,
bei ng one of the parties whose consent woul d be
required to consunmate any transaction, we wanted
to go in there and basically introduce oursel ves
very sinply and try to convince themthat we were a
counterparty who had the expertise and fi nanci al
wherew t hal, and a Canadi an- based i nvestor for that
matter, who we thought would be a suitable
counterparty to own Wnd if we were successful in
acquiring it.

Q Wiy did the fact that you were
Canadi an- based matter?

A. Well, clearly it had been an issue
historically in ternms of establishing ownership of
Canadi an tel ecom conpani es nore generally, even
t hough sone specific carve-outs had been created
that you referenced previously for small nmarket
participants.

We thought it was a good and | ogi cal
step to have that dialogue with Industry Canada to
famliarize themwth us.

Q Ckay. And just on this page,
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poi nt nunber 4 refers to West Face activity to
date, so I'd just like to wal k through this so the
court can understand what you had done as of this
present ati on.

Sorry, do you recall -- this is on the
cover page, it indicated May of 2014. |s that when
the presentation occurred?

A. Yes, that's correct.

Q So as of May 2014, West Face
activity to date, it says you engaged two teans of
tel ecom consultants. Who are they?

A. Sure. So we engaged one of the
| eading tel ecom consultants called Altman Vilandrie
based out of the United States. W al so engaged a
| ocal boutique consultancy run by two individuals
named Peter Rhaney and George Hor hot a.

W engaged Davi es, Ward as our | egal
counsel. And then we had also talked to two of the
maj or Canadi an accounting firnms, or international
firms | should say, about an engagenent for a
gquality of earnings review and accounting review
for the conpany.

Q And what sort of work did the
teanms of telecom consultants do?

A. It was quite expansive. W had
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given thema |ist of questions that we wanted to
have answered before we stepped off the curb and
bought this conpany. Everything from an anal ysis
of the subscriber base that existed at the tine,
the conpetitive pricing environnent and conpetitive
dynam cs in the Canadi an market specifically and
how t hat m ght evolve in the future, an anal ysis of
the specifics of the pricing strategy that this
conpany was adopting in the market vis-a-vis not
only the other small market participants but al so
the large i ncunbent firns in Canada.

W ultimately wanted to devel op a
suitable financial forecast that we could predicate
our investnent thesis on, and part of that was
trying to estimte when and to what degree this
conpany would turn from and under what conditions
they would turn fromgenerating | osses to | evels of
sustained profitability.

We al so had to estimate what the
addi tional spectrumrequirenents of this business
woul d be going forward, not only to support the
growth in the subscriber base, but also to support
the transition that we have di scussed previously in
terns of the technical standards on which this

net wor k was operating and how it was evol ving.
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Q You referred to transition from
| osses to profits and to spectrumrequirenents, so
that's a perfect segue if we could nove to page 9.
Just scroll down a little bit nore. There.

So you'll see that the third headi ng on
this page is "Wnd appears to be at a favourable
i nfl ection point operationally"?

A. Yes.

Q Coul d you just explain that and
square that with your earlier testinony about
ongoi ng | osses?

A Sure. Well, as we viewed the
situation, we had an ultimate vendor in Vinpel Com
who was selling the business at a very favourable
price, at a very inopportune nonent for reasons
that weren't notivated by econom cs.

And the reason | say that is because
after years of losses and a billion five of
curmul ative funding into the conpany, we knew the
busi ness was within striking distance of having
enough subscri bers, as one indicia of success, to
turn fromyears of cunulative operating |losses to a
position of profitability.

And there was a few ot her things that

wer e happeni ng concurrently through the course of
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our diligence process that really strengthened that
belief. W had new devel opnents in terns of tower
sharing and whol esal e roam ng that the CRTC had
been overseeing, that had a very positive inpact on
all small market participants, but Wnd

particul arly.

W had two of the three new market
entrants, Public Mbile and Mbilicity, which had
really sort of, | won't say left the picture, but
their prior behaviour in terns of being antagoni st
pricers in the market or discounters created a nuch
nore rational pricing environnment for Wnd, and we
had seen the average revenues per user really
trough and start to nove back upwards after those
smal | market entrants started to have | ess of an
I nfluence in the market.

And we also started to see nore
rational pricing behaviour fromthe incunbents, and
we believed that this conpany, as the incunbents
slowy raised prices, wuld always continue to
operate di scounted service but would do it under an
unbrel |l a where incunbent pricing rates were
I ncr easi ng.

And so the | ast conponent of this was

we needed sone clarity on what was going to happen
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wi th AWE3 and the spectrum auctions. And the
Canadi an governnent cane out in short order,
believe it was in July of that sane year, this was
really the last thing we were waiting to see, and
sai d | ook, we know sonme of the factors that are

I nportant to creating a sustainable fourth carrier
nationally in the country and we've heard | oud and
clear that availability of additional spectrumis
key and we understand that a great set of
conditions for creating success would be to have
anot her set-aside aucti on.

And that's what they ultimtely
del i vered, was an AWS3 set-aside auction where Wnd
was really one of the few remaining participants
that had the financial wherewithal to participate
as a bidder.

So you had this confluence of factors
all converging at once, and yet through the piece
the vendor never adjusted their price expectations,
and yet the certainty and our conviction in the
ability of this business to survive on its own as a
fourth market entrant just increased through the
peri od.

Q Now, you referred to the --

THE COURT: Just a second. Wen you
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tal k about a set-aside auction, you are talking
about setting aside for new entrants apart fromthe
I ncunbents? |s that what you nean by that?

THE WTNESS: That's correct, yes.

BY MR M LNE-SM TH:

Q In fact, just on that point, Your
Honour, why don't we just pull up tab 9 right now
because it addresses this very point. So this is
WFC0109450.

It's a Governnent of Canada news
rel ease titled "Harper Governnent to rel ease nore
val uabl e spectrumto strengthen conpetition in
Canada's wreless industry.”

| f you just go down a little bit, you
Wil see the date is July 7, 2014. To the best of
your recollection, is that when this new policy was
announced?

A Yes, that's what | recall.

Q And t he paragraph there at the
bott om says:

"Today, the Governnent of

Canada took another step in

delivering for consuners by

unveiling details of a new spectrum

auction. Begi nning next year, AWS3
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spectrumlicenses will be nade

avai l able to wirel ess conpani es.

AWS3 spectrumis ideal for

delivering fast, reliable service to

Canadi ans on the | atest smartphones,

tabl ets and nobil e devices."

Go down to the next page. Stop there.
So it says:

"Consistent with the
government's previ ous spectrum
auctions, the AWS3 spectrum auction
wi |l have rul es designed
specifically to put Canadi an
consuners first. These include: A
| arge 30 negahertz bl ock of spectrum
set aside for new operating
entrants.”

Just so we're all clear on that, would
Rogers, Bell and Telus be able to bid on this
spect runf?

A No, they woul d have been excl uded
fromthat process.

Q And what, if any, conpetition
woul d Wnd have faced for that spectrunf

A Well, we thought it was going to
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be quite limted. Mbilicity could certainly have
participated, the estate of Mbilicity.

Q Did Mbilicity ultimately
participate in the auction?

A They did not, to our
under st andi ng.

THE COURT: Well, | think they did.
think they put in an initial bid and then they
didn't make the final bid.

THE WTNESS: That's correct. That's
correct, Your Honour. There was a deposit
requi renent that had to be put up and, to the best
of my recollection, they did not neet the deposit
obl i gati on.

There were a nunber of --

THE COURT: They put up the original
deposit, they put the initial deposit in to keep
thenselves in the gane, but when it cane tine to do
the bidding, in the end they didn't.

MR MLNE-SM TH: O course the court
isintimtely famliar with the Mbilicity saga.

THE W TNESS: There were a nunber of
ot her small regional participants who could
certainly have participated in the process.

BY MR M LNE- SM TH:
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Q Ri ght .

A | believe at the time Public
Mobil e or the new owners of Public Mbile were
i kely not precluded from participating.

But suffice to say we thought the range
of participants that woul d provide, you know, any
sort of fierce conpetition to us and in the
guantity of spectrumwe were | ooking to acquire was
quite limted, and consequently we didn't know but
we certainly hoped that the spectrum woul d be
acquired at, you know, in a perfect world, the
reserve price that had been established by the
gover nnent .

Q And when it cane tinme, when push
cane to shove, were you able to acquire spectrunf

A Yes, we were.

Q And at what price?

A Effectively without getting into
the mnutia, basically at or near the reserve price
t hat was establi shed.

Q Once this spectrumissue had been
dealt wth, did West Face believe the business of
W nd Mobil e needed any further regulatory
concessions to be viable?

A. We were never |ooking for
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concessions. | nean, that was not what this
I nvest nent was predicated on at any point in tine.

Q And you described earlier, when we
were | ooking at the presentation nmade to Industry
Canada why you thought the business was at a
positive inflection point, with all the benefit of
hi ndsi ght now, how did your projections fare?

A Quite accurately during the period
of our ownership. |In the first year of our
ownership -- actually, let nme backtrack. Before we
even cl osed the transaction --

THE COURT: | think what you're talking
about, you say we acquired, we closed, you're
t al ki ng about the consortiunf

THE W TNESS: Yes, Your Honour.
Conparing our own internal projections at West Face
as agai nst what the business actually produced, it
had -- actually before we cl osed the transacti on,
it had stopped burning noney at the EBITDA | evel so
it was producing neutral operating cash flow, and
we actually turned into a position of profitability
for the first time in the first 12 nont hs under our
ownership. So that was a very material swing in
the performance of the business.

And then we al so acquired this AWS3
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spectrumat a price that net our nost optimstic
expectations as to what we could acquire it for.

BY MR M LNE- SM TH:

Q At any tinme between that first
conversation you descri bed in Novenber of 2013
right through until you closed the transaction or
the consortiumcl osed the transaction in Septenber
of 2014, did you or anyone at Wst Face believe
that Wnd or the purchasers of Wnd would need the
ability to sell Wnd spectrumto an i ncunbent after
five years?

A W di d not.

Q How coul d - -

THE COURT: Just wait, please. o
ahead.

BY MR M LNE-SM TH:

Q And, M. Giffin, you of course
woul dn't be aware of this because you haven't heard
any of the testinony given in this case, but since
it has been a point of controversy in this trial,
could you pl ease explain to the court how you
t hought that the consortiumwould be able to obtain
financing to acquire and then build out a network
for the conpany wthout a confirned ability to sell

the spectrumto an incunbent w thout restrictions?
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A Well, | think we'd actually
established that fact right at the outset only
I nsofar as when we refinanced the original vendor
financing that was connected to Wnd when we cl osed
the transaction, fromthe outset we had an arnis
length third party called Canyon G oup, who is not
a menber of the consortium and had no ot her
financial interest in the conpany, wlling to
provide, if you will, a go-forward or exit facility
for this business under its new ownership
structure.

In addition to that, we were confident
that the network infrastructure that would be built
in the future, there was significant vendor
financing and bank financing available to the
conpany that was, in fact, put in place after we
acqui red ownership that would have facilitated
t hose capital plans.

And so we never viewed this as being an
I ssue, the transferability of the spectrum This
was a business that could stand on its own two feet
with the right ownership structure, the right
oversi ght from managenent. W knew this was a
busi ness that would turn into a solid business and

a credit that arms length parties would be willing
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to underwrite.

Q And you said that you refinanced
the original vendor financing that was connected to
Wnd. That was the 150 mllion that you tal ked
about before?

THE COURT: You have to keep wat chi ng.
|"'mtrying to nake a note here. [If you want ne to
followthis, don't just keep | ooking down at your
notes and turn on the wheel.

Go ahead.

BY VR M LNE-SM TH:

Q So in your |ast answer, M.
Giffin, you referred to refinancing the original
vendor financing that was connected to Wnd. That
was the 150 mllion we tal ked about earlier?

A Yes, that's correct.

Q And when did you obtain that
comm tnment, roughly?

A. It woul d have been cont enporaneous
or -- well, shortly before the closing. W wal ked
into the closing of this transaction with that
comm tnment in hand.

Q Now, we tal ked earlier about
spectrumand the availability of the set-aside

auction. Can you briefly describe to the court why
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t hat spectrum was needed or why it nattered?

A Sure. The handsets that the
conpany was using --

Q Sorry, the handset, that neans?

A The actual tel ephone units or
nobi | e devi ces thensel ves were operating on a 3G
wirel ess standard on AW51 spectrum The reason
that was the case was that one of the l[argest US
nmobil e carriers, T-Mbile, had adopted this
standard in the United States.

The problem going forward was that if
that large US carrier noved off of that standard,
and they had publicly discussed the fact that they
woul d, and that they would be noving to an LTE
system and that the handset inoperability would be
an issue for anyone on the old 3G standard on AWS.
There was no standing still in this business.

The cell phone manufacturers thensel ves
woul d never manufacture units that were specific to
t he standards that had been adopted by a snall
mar ket participant |ike Wnd, and as a consequence
of that, we cannot presuppose that we could just
continue to operate indefinitely on that standard
on those handsets. W had to really transition

over as the industry standards changed and evol ved.
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As a consequence of that, the spectrum
was an absol ute necessity as one piece of the
puzzl e.

The ot her piece being the rollout of
addi tional network infrastructure to support the
standard and the growth of the custoner base.

Q What woul d additi onal spectrum
all ow you to do?

A Well, the additional spectrum
woul d include -- well, really very sinply this was
about inproving the quality of the custoner
experience with the handsets. Everything from
si gnal propagation within the network, reducing
dropped call frequency, inproving the extension of
the network's service area, the speed of delivery,
particularly of data, not so nmuch voice but rather
data, all of these were necessary conponents to
I nproving the custoner experience wth W nd.

Q So tab 7, please. This is
WFC0106765. It is another letter from Wst Face
dated June 3rd, 2014 now And I'd like to go down
to the bottom of the page, actually over to the
carry-over paragraphs, so maybe we can bridge pages
1 and 2.

You see the paragraph starting at the
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bottomto summari ze, it says:
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"Qur new proposal for the
transaction is as foll ows.

1. The West Face funds woul d
provi de bridge financing to be
funded 14 days fromthe date of your
signing of this letter, allow ng you
to repay the conpany's existing
vendor debt.

2. W would enter into a share
pur chase agreenent contenporaneously
with funding this bridge |oan for
deferred conti ngent consi deration of
$100 m | lion, payable on our
obtai ning sufficient spectrumwthin
12 nonths to support the conpany's
LTE rol l out strategy...”

And just pausing there, is that the

I ssue we were just discussing?

A That is correct.
Q And:

"3. The West Face funds woul d
be responsible for funding the
conpany's working capital after

funding of the bridge |oan."
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A Yes.
Q So just to pause there to nmake

sure we've got the chronol ogy right, because we've
junped around a little bit, this letter is dated
June 3rd, 2014 and the announcenent of the

set -asi de spectrumcane |ater, on July 7th, 2014,

correct?

A That is correct.

Q So was this offer acceptable to
Vi npel Conf?

A No, this also was not acceptable

to Vi npel Com

THE COURT: Can | just ask you a
question. The bridge financing that you're
proposi ng here would be in what anount?

THE WTNESS: That was to take out the
entirety of the vendor financing.

THE COURT: So 1507

THE WTNESS: It was a little bit nore
than that at the tine.

THE COURT: So this proposal then was a
little in excess of 2507?

THE WTNESS: That is correct. If |
could just add as well, by this tinme --

BY MR M LNE- SM TH:
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Q Yes?

A -- the vendor financing was in
fact technically in default or forbearance. They
were in a forbearance period with the vendors and
so this was an acutely inportant issue for the
conpany to solve in terns of the debt.

Q So let's then | ook at Vinpel Conm s
response at tab 8  This is WFC0058252. And it's
an emai|l from Francois Turgeon at UBS, who | think
you said already was the investnent bankers for

Vi npel Com correct?

A Yes, that's correct.

Q And it's sent to you?

A. Yes.

Q So this is June 10th and he says:

"Tony, the del ayed settl enent
feature you proposed does not work,
for Vinpel Com has the objective
still a clean exit at $300 mllion
EV. M client is not prepared to
have any portion of the proceeds
contingent on a future event, in
this case the acquisition of
spectrum”

A. Yes.
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Q Did Vi npel Com ever waver fromthis
position, being that they wanted a clean exit at
300 miIlion? Didthey ever waver fromthat
position in their discussions with West Face?

A At no point did they waver on that
I Ssue.

Q Now, just take a nmonent for a
qui ck aside here. W're in June of 2014. What
awareness, if any, did you have of other potenti al
bi dders for Wnd Mbil e?

A Well, there had been a significant
anount of press speculation as to who may be
I nvol ved or who may be com ng back that m ght have
been previously involved. There was a whol e series
of names that were batted around in the papers.

Veri zon Communi cations was one. The Tennenbaum
group, given their involvenent as one of the

hol ders of the vendor financing which they had
acqui red through the secondary market was ny
under st andi ng.

Q Ri ght .

A Birch HIIl, a private Canadi an
equity group. We knew the incunbent firns, if they
t hought there was a way to west control of this

busi ness, would certainly love to own it but that
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seened to be a bit of an inpossibility given the
| egi sl ati ve backdrop.

Q And did you have any under st andi ng
as to whether Catalyst mght potentially be
I nterested?

A We had -- you know, there was
press discussion of their potential involvenent in
both Mobilicity and Wnd goi ng back to 2013, |
believe was the first tinme we saw any nention of
it, where one of the principals of the firm had
been di scussing the possibility of conbining
Mobilicity and Wnd into a |large fourth nati onal
carrier.

Q Tab 15, please. This is
WFC0068142. And if we could go to the bottom of
this email string on page 2, so this is an enail
fromyou, M. Giffin, to Anthony Lacavera on June
the 4th of 2014 and you see you ask him

“"What is your change of control
paynment under a Catal yst or

Tennenbaum deal - i.e. what do we

have to work with in our bid? Is it

a fixed nunber if you have a

negoti at ed deal ?"

Were you asking M. Lacavera about the
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ternms of a Tennenbaum or Catal yst deal with
Vi npel Conf?

A. What | was aski ng about was the
terns of a deal that the Canadi an nanagenent group
had nentioned in our dialogue that they had
understood or had structured with Vinpel Com CQur
under st andi ng was effectively that regardl ess of
what val ue the business traded for, if it traded to
a third party buyer, that there was sone m ni nrum
t hreshol d consi deration that Vinpel Com woul d
provi de the Canadi an managenent group for providing
their consent or support to the transaction.

Q When you say the Canadi an --
sorry. Wen you say the Canadi an nanagenent group,
who do you nean by that? Wi ch conpany?

A. This woul d be AAL and chiefly --
chiefly the principals, M. Lockie, M. Scheschuk,
M . Lacavera, anongst others.

Q kay. So just so | make sure
under stand your answer, you were aski ng about the
terns of an agreenent between AAL or its principals
i n Vi npel Con?

A That's correct.

Q If we could then go up to page 1.

Stop there. So we just skipped past an enmail where
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M . Lacavera asked about what woul d be a good tine
to talk and you replied back and say:
“"Tony, | think it m ght nmake

the nost sense for us to pick up the

conversation with the Tennenbaum

group and di scuss the possibility of
joining that syndicate. W're not
going to be able to better them on
value and | think theirs is the only
real proposal in front of the

conpany outside of ours - Catalyst

seens to be a lot of air.”

What did you nean by that, "Catal yst
seens to be a lot of air"?

A Well, | guess, to put it in
|l ayman's terns, for all the snoke and di scussion
about their potential involvenent, we had nothing
to substantiate that they were there, that they
were serious or credible. | didn't know.

Q Now, just to junp ahead in tine,
we' ve | ooked at M. Turgeon's email where he tal ked
about a clean exit at 300 mllion EV. Do you
recall that?

A. Yes.

Q And what did your wi nning offer or
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the consortiums wnning offer ultinmately provide
inrelation to what M. Turgeon described as
Vi npel Com demands?

A Well, in short strokes we net that
requirenent. In fact, the initial consideration
was a little bit less than that and we had a
commtnment to follow up that initial investnent
wi th additional working capital support by the
consortium effectively I'd call it al nost
back-stop equity, to nmake sure that the business
was sufficiently funded.

Q And was - -

THE COURT: Once you acquired the
conpany, the working capital support would be
irrelevant to VinpelCom D d you say you net the
300 or was it alittle bit less than the 3007

THE WTNESS: The initial purchase
price, as | renenber, was 285 mllion as split
bet ween the debt and equity. But the total
financing commtnent that the consortium had
provi ded was -- provided for additional equity
support into the business, and that was an
I nportant condition, as you rightly cite, perhaps
not so nmuch for Vinpel Com but rather for the

busi ness itself, the managenent and for the
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consortium nmenbers.

BY MR M LNE- SM TH:

Q Was M. Turgeon's email that we
just | ooked at the only tine that UBS and Vi npel Com
expressed a desire for a clean exit?

A No, we finally got the nessage and
t hey never wavered in that desire, neither value
nor the terns of the exit.

Q Let's just | ook at one further
exanple of that. Tab 10, please. Scroll down to
the bottom of the page, please. Do you have that,
Your Honour ?

THE COURT: | do.

BY MR M LNE- SM TH:

Q So this is an email from Francois
Turgeon on June 23rd now and he says:

“"This mark-up is really not

hel pful as it seens to be conpletely

redoing the SPA or starting with the

formyour | awers have put together.

As di scussed on Friday, our client

Is looking for a clean exit on as-is

basis with an SPA very cl ose to what

we have sent you. As we told you,

this is a conpetitive process and
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others are further advanced on their

due diligence and have provided a

much lighter mark-up to our form of

SPA. "

So, let's turn then to tab 14, just to
see what M. Turgeon was tal king about. So this is
WFC -- sorry, Your Honour, tab 14.

THE COURT: Go ahead.

BY VR M LNE-SM TH:

Q WFC0075344. And M. Turgeon was
asking for an SPA very close to what we have sent
you. What is this docunent that | have just
br ought up?

A. Well, when we received the, |
guess, comon form of SPA from UBS, we went back to
our | egal advisors at Davies and tal ked about the
docunent, and their opinion was that it was so far
of f-base to what we actually needed, why don't we
just start wth, you know, a sort of common
tenpl ate draft share purchase agreenent fromthe
Davi es people, skinny it down to a very mninmal set
of reps and warranties and other conditions and
send it back to themin the hopes that we could
start with that docunent.

| believe when we did that, UBS asked
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us to black-line the docunent to that original
comon form of SPA that they had sent out to
parties, and | believe that's what you've got in
front of us here, is that bl ack-1ine.

Q Sorry, let's just be -- so I'll
tell you this isn't a black-line. So you see this
is dated May 9th. Do you recall who had drafted
this docunent? Was it a Vinpel Com docunent or a
West Face docunent ?

A This -- can you just scroll
through it so | can see it. Al right. This would
have been our docunent because it included a set of
reps and warranti es.

Q Hang on a second. Go to section
7.3, please, which is on page 32. Stop there.

A. |"'m sorry, okay.

Q Do you recogni ze that provision?

A Yes. Sorry, this was the SPA that
was provided by -- well, by Vinpel Comeffectively
t hr ough UBS.

THE COURT: The file reference at the
bottom of every page is Ws Legal. Wwo is W5 Legal,
does anybody know?

BY VR M LNE-SM TH:

Q Do you know?
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A. | don't know the answer to that.
MR M LNE- SM TH: | can advi se the

court it's not Davies, Wrd.

BY VR M LNE-SM TH:

Q Just to nake sure we're all on the
sane page now, | think you just said this was the
Vi npel Com draft, correct?

A That's correct.

Q kay. And we've tal ked before
about regul atory approval conditions. |s that what
we're | ooking at here in 7.3?

A Those were the two chi ef
conditions that I think everyone understood have to
be fulfilled, being Conpetition Act approval and
| ndustry Canada approval .

Q So based on this draft and your
comruni cations with UBS about using their formthat
we just | ooked at, did you have an understandi ng
about whet her any conpeting bid would simlarly
contain a condition of regulatory approval |ike the
one found here at 7.3?

A It would be inpossible that it
woul dn't contain that condition. It was a
necessity.

Q Way is that?
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A Vell, | think it had been well
established in al nost any tel ecomtransaction that
you | ooked at in the Canadi an market that I|ndustry
Canada certainly had an ability to determ ne, you
know, transfer of |icenses to a successor
purchaser, and simlarly the Conpetition Bureau had
an ability to opine on whether the transaction
woul d positively or negatively inpact conpetition
in the wireless industry in Canada. There was
never any doubt.

Q Moving forward in tinme, did you
eventual ly learn that another party had gone into
exclusivity with Vinpel Conf?

A. Yes, we had been infornmed of that.

Q And did you know who it was?

A. At the tinme we had been guessing
as to who it was. There were theories as to who it
was. | don't think we, you know, ever knew
definitively. Qur supposition was, though, that
Catal yst was the party in exclusivity with
Vi npel Com

Q And do you recall or did you
eventual ly |l earn when Catal yst's exclusivity period
ultimately expired?

A. W did. | think that was
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comruni cated through UBS and | believe the original
date was the 18th of August.

Q Did West Face ultimately
participate in an offer to Vinpel Com during
Catal yst's period of exclusivity or during the
period of exclusivity that you guessed was
Cat al yst ?

A. Yes, we submitted an offer.

Q Didn't that breach the
exclusivity?

THE COURT: Wen you say "we," you're
tal ki ng about the consortium aren't you?

MR. M LNE-SM TH: The consortium yes.

THE COURT: The question was West Face.

MR. MLNE-SM TH. | apol ogi ze.

THE COURT: | think I know what you're
t al ki ng about .

THE W TNESS: Yes, that consortium of
bi dders submtted a proposal.

BY VR M LNE-SM TH:

Q And were you permtted to do that
during the period of exclusivity?

A W understood there would be no
constraints insofar as what we were able to do in

that process. W had seen it done frequently. W
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wer e not bound by that agreenent.

Q Could we go to tab 12, please.

THE COURT: Go ahead.

BY VR M LNE-SM TH:

Q This i s WFC0040932. You see the
|l etterhead refers to Tennenbaum Capital Partners,
West Face Capital Inc. and LG Capital Investors
LLC?

A. Yes.

Q Was that the consortiumas it
existed at that tine?

A Yes, that's correct.

Q And the date of this offer is
August 7th, 2014, correct?

A. Yes.

Q You see the third bullet on this
page says:

"Qur offer is not subject to

any regul atory, financing, diligence

or any other conditions that are

outside the control of the parties

to this transaction."

Now, you had just told nme in | ooking at
draft Vinpel Com SPA that regul atory approval was a

requi renment of any deal, so how were you able to

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 765

make this offer not subject to any regulatory
condi tion?

A. So this was predicated effectively
on a transaction whereby the consortium would step
into the shoes of Vinpel Com as sharehol der and
effectively purchase their position in the conpany
as they requested on an as-is/where-is basis, with
limted conditionality, and we would assune their
one-third voting and majority economc interest for
a period of tinme and basically allowed themto make
a clean exit fromthe business.

As a consequence of that transaction
and given the fact that managenent that controll ed
the conpany was not being affected in our view just
by virtue of purchasing their share interest, we
had the view and our advisors had the view that
that first stage of the transaction didn't require
the regul atory consents that woul d otherw se be
required in the prior deals we had contenpl at ed.

Q Now, in your answer you j ust
referred to the first stage of the transaction.

Was there a subsequent stage?

A Yes, there was a share

reorgani zation, in fact, as a second stage.

Q And was regul atory approval
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required for that stage?

A Yes.

Q And what exactly did you do with
this share reorgani zati on?

A Well, effectively we restruck the
ownershi p such that the Canadi an nanagenent
conti ngent or Canadi an ownership group stepped into
mnority voting and econom c interest and all the
parties ultimately went to voting interests that
reflected their proportionate share of the
I nvestnment in the deal.

So it was very much a pari passu voting
structure, if you wll.

Q Do you recall how long it took you
to obtain that regul atory approval ?

A | believe start to finish it was
approxi mately six weeks.

Q So we've tal ked before about
Vi npel Coml s desire for a clean exit on an as-is
basis. How did this August 7 proposal address that
desire?

A Well, for them!| think it was a
pretty el egant solution. They got a cheque, they
washed their hands of the business. The rel ease of

proceeds was contingent only on the consortium
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providing the funding. They had no further
financial support that they would have to make to
the business. They really just washed their hands
of it and wal ked away.

Q As of the date of this offer on
August the 7th, did you have an understandi ng of
how West Face and the other consortium nenbers were
percei ved by Vi npel Comat the tine?

A Well, | can only speak insofar as
our inpression of West Face insofar as Vi npel Com
was concerned. W had had a whol e series of false
starts, proposals that had sought to do sonething
different than what they were requesting insofar as
an exit was concerned, and | believed at the tine
that if they couldn't find a buyer for the business
they were quite determned to just file the conpany
for CCAA protection as their best alternative.

And | think they doubted, given the
history and the tine that el apsed since we started
di scussions with them that we woul d necessarily
get to the finish |ine.

Q And how di d that understanding
af fect your strategy?

A Wll, we knew that we had to put

up sonething that was, you know, very concrete,
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that addressed their requirenents in terns of an
expedi ent exit, and whereby the conplication of the
regul atory aspects of this transaction and the tine
that may be required to wait for approval and the
question of who was funding or bridging that

busi ness during the period, | think they were just
so fatigued with the whole situation we really
wanted to try to shoulder a bit nore of that

bur den.

THE COURT: Do | understand what you
said a few m nutes ago, the two stages, the first
one was you and your advisors didn't think you
needed regul atory approval; the second stage, the
share reorgani zation, you did. Ws the offer to
Vi npel Com conditional at all upon approval of the
second stage or was that just a risk you took?

THE WTNESS: That was a risk that we
assunmed, Your Honour.

THE COURT: Thank you.

BY VR M LNE-SM TH:

Q And if you can renenber, whose
I dea was this structure?

A Vell, it didn't emanate with us.
This was sonething that had been floated as an idea

at one point intime, and | think ultimtely cane
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back to us as a proposal fromLarry GQuffey in a
di scussion wth M chael Leitner at Tennenbaum
Capital as being a fairly el egant sol ution.

Q Let's tal k then about Brandon
Moyse for a little bit. So switch gears here.

THE COURT: Wuld this be a good tine
to take the afternoon break for 15 m nutes?

MR. MLNE-SM TH. Sure, of course, Your
Honour .

-- RECESS AT 3:25 --

-- UPON RESUM NG AT 3:49 --

BY MR M LNE- SM TH:

Q Sorry, M. Giffin, before we nove
on to Brandon Moyse, just using the docunent we
have up here, which again for the record is tab 12
of my cross-exam nation binder, or exam nation
I n-chi ef binder, docunent WC0040932, see the first
bul l et point that's listed here says:

"The purchase price for

Vi npel Com's interest will be $135

mllion. Qur proposal contenpl ates

t hat AAL Hol di ngs Corp. and Ant hony

Lacavera will waive their rights to

any fees or paynents to which they

may be entitled in connection with
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the sale of G HC GAWMC - the net

proceeds to Vinpel Comw || be the

full $135 million pursuant to the

purchase agreenent."”

What's that referring to there? Wat
are they waiving?

A. This is what | was referring to
previously insofar as a consent or support fee was
concerned on the order of 15 mllion dollars, and
so in effect instead of paying Vinpel Com 150
mllion dollars, we pay thema net 135 and have the
Lacavera group or AAL effectively participate in
t he consortiuminvestnent going forward.

THE COURT: | thought the price was
around 300 mllion?

THE WTNESS: Yes, so to --

THE COURT: That was the enterprise
value and this is just Vinpel Comis interest?

THE WTNESS: Yes, that is correct.

THE COURT: Thank you.

THE WTNESS: | could try to explain
the difference. |If you take the 135, add the 15
mllion dollars of consent paynents to get to 150,
and then add in the debt value, which was roughly

150, that corresponds to the 300 mllion you're
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ref erenci ng.

BY MR M LNE- SM TH.

Q So under your proposal is
Vi npel Com going to have to pay anything to AAL and
Ant hony Lacavera?

A No, they woul d not.

Q (kay. And under the previous
agreenents |like their draft share purchase
agreenent that they sent you, that we | ooked at,
the May 9th one, would they have had to pay
Vi npel Com -- sorry, would they have had to pay AAL?

A. That's our understandi ng of what
M. Lacavera conmmunicated with us, is that there
was a m ni mum consent paynent regardl ess of what
the transaction value was that provided a m ninmum
condition, if you wll, in ternms of value that
would flow to them

Q So you're just cutting out the
m ddl eman?

A Correct.

Q So let's tal k about Brandon Moyse
then. As | understand it, the hiring process for
M. Myse took place over sort of March to May of
2014. Way was West Face | ooking to hire soneone at

that tinme?
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A W had started a new credit
I nvestnment fund called the alternative credit fund,
and we needed soneone who had particul ar experience
inall fornms of credit, but we al so needed
addi ti onal anal yst resources generally, and so the
intention was to hire individuals who woul d be able
to assist with the analysis of investnents for this
alternative credit fund.

Q And di d you have any invol venent
in the hiring of M. Myse?

A | interviewed himbut it was
chiefly ny partner, Tom Dea, who was responsi bl e
for the hiring process.

Q Do you recall roughly how | ong
your interviewwth M. Myse took?

A It was between 15 and 20 m nutes.

Q And what do you recall, if
anyt hi ng, discussing wth hinf

A W tal ked about his educati onal
background, we tal ked about the training that he
had received at sone of the large, one in
particular, US investnent firmthat he | ooked at,
which |I believe was Credit Suisse. W talked
generically about what his interests were going

forward and why he wanted to nake a change.
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Q Did you di scuss any specific
files, mandates, conpanies or opportunities he
wor ked on at Catal yst, specifically identifying the
names of the entities involved?

A W di d not.

Q Did you di scuss Wnd Mbile or the
telecomindustry with M. Myse?

A. No, | did not.

Q How can you be so sure?
A The subj ect never cane up.
Q Did you support the hiring of
M. Myse?
A | did.
Q Do you recall ever expressing any

concerns about his hiring during the process?

A. Yes. At one point he had
circulated sone witing sanples or nenos that he
had put together and | believe these originally
came to ny partner, Tom Dea, and they were
circulated within the firmto -- well, | don't
remenber the distribution list but certainly I
recei ved a copy.

And | was concerned about the fact that
sonme of this informati on was marked private and

confidential and | raised this concern with
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M. Dea.

Q Tab 13, please.

THE COURT: Go ahead.

BY VR M LNE-SM TH:

Q This is WFC0109149. How does this
email relate to the evidence you just gave ne?

A. Well, the original email that ny
partner Tom sent reflected his ongoi ng di scussions
wth M. Myse, and | enmailed himhere on April
24t h raising the concerns | have just enunerated
i nsofar as the nenos that he sent to us, and | was
specifically concerned about al beit he was a young
person, he showed a bit of a lack of judgnent in
terns of sending that information, and | didn't
know if -- nor was | willing to take a risk as to
whet her the information was in fact private and
confidenti al .

But | certainly didn't want to take any
chances so |'mflagging the issue for Tom and
asking himto weigh in on that.

Q Was it unusual for West Face to
request witing sanples froma job applicant?

A. No, it was not. This is sonething
we frequently did.

Q Wiy was t hat ?
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A W wanted to see whet her they had
an ability to string together a coherent sentence
In a very basic basis, because part of the
I nvest ment process that we run through invol ves
circulating nenos to our limted partners and
i nternal menbers of our Investnent Commttee, and
that's certainly one of the jobs that soneone |ike
Brandon woul d be responsi ble for.

W will also frequently give them
specific projects as a test of their ability to
anal yze a conpany, do things |ike basic nodelling,
presentation, and understanding how to pull
together the structure of a neno.

Q You expressed these concerns to
M. Dea but you've already indicated you did
support his hiring. Could you just explain why you
were willing to hire himin spite of the concern
you expressed?

A. Well, | don't think there was any
malicious intent. Cearly he nade a m stake, but,
you know, | think it was an honest m stake. |
don't think, again, there was any malicious intent.
| felt it incunbent upon nyself to point out this
I ssue and ask Tomto speak with our general counsel

as wel | .
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And | also said, you know, if we do
hire him we have to have an express di scussion
with himbefore he's hired about issues of
confidentiality and handling of information because
this is sonething we understand to be inportant,
but | didn't think it was sonething that he should
be hung on, if you wll.

Q And are you aware of whet her West
Face took any such steps once it decided to nove
ahead with hiring M. Myse?

A | understand Tom Dea spoke to
M. Myse directly.

Q Yes.

A. And there was al so subsequent
di scussi on, or discussions, excuse ne, of simlar
nature with our chief conpliance officer, Supriya
Kapoor, and our general counsel, Alex Singh, all
roughly al ong the sane |ines.

Q Do you have any understandi ng as
to what they said to hinf

THE COURT: Wy is that helpful? It's
conpl et e hearsay.

MR. MLNE-SM TH. Fine, Your Honour.

BY VR M LNE-SM TH:

Q Speaking of the witing sanples
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attached to the March 27th enmail, did you review
t henf?

A. | opened one of the docunents.

Q And do you renenber what it was
about ?

A | renmenber the nanme on the
docunent being Honmburg, and in the header of the
docunent there was the confidential noniker
attached to it and I didn't get nmuch further than
that before emailing M. Dea.

Q After M. Myse had been hired,
did you becone aware of any concerns raised by
Cat al yst about his hiring?

A. There was a letter and cont act
that we received fromcounsel to Catal yst and there
was a flag rai sed about concern with a tel ecom deal
and Brandon's or M. Moyyse's involvenent in that
file.

Q And did West Face take any steps
In specific response to those concerns raised by
counsel to Catal yst?

A W did. W established a
confidentiality wall with respect to the only
tel ecominvestnment that we were working on at the

time, which was Wnd Mbil e.
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Q And did you have any di scussi ons
on the Wnd deal teamas to howto deal with that
ethical wall on a day-to-day basis?

A Yes, at the outset our chief
conpl i ance officer comuni cated to everyone in the
firm particularly to the investnent personnel, and
M. Dea al so provided or asked for a sit-down with
all the investnent personnel to discuss what it
nmeant in terns of establishing a confidentiality
wal | and the rules that had to be adhered to in
connection with that.

Q And what were those rul es?

A. Ef fectively, you know, M. Myse
woul d be conpl etely precluded from any
conversations of any kind regarding Wnd Mbile as
an enpl oyee of West Face, that we weren't to
di scuss the file except behind closed doors with
the deal team and that he woul dn't have access to
any of the Wst Face folders with any of the
supporting materials in connection with any of our
wor k on Wnd Mobil e.

Q And di d you abi de by those
restrictions?

A. Yes, we did.

Q Did you have any conmmuni cati ons
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wi t h Brandon Moyse about Wnd at any tine?

A No.

Q To your know edge did anyone el se
on the Wnd deal team or any West Face investnent
pr of essi onal s ever discuss Wnd wth Brandon?

A No.

Q Before, during or after his tine
wor ki ng at West Face, did you ever communicate with

Brandon about the telecomindustry?

A. No.

Q How can you be so sure?

A. | woul d recollect that
conversation if it occurred. | can tell you

definitively it did not.

MR. M LNE-SM TH.  Thank you very nuch
Those are ny questions.

THE COURT: Thank you. Just before you
do, I don't know whether -- M. Centa, do you have
any questions for this w tness?

MR, CENTA: No questi ons.

THE COURT: Thank you. M. D Pucchio?

MR DI PUCCHI O Thank you, Your Honour.

CRCOSS- EXAM NATI ON BY MR DI PUCCHI O

Q Good afternoon, M. Giffin. You

had a di scussion with your counsel just nonments ago
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about the investnent nenos that were sent by

M. Myse to M. Dea on March 24th and -- sorry,
27th, |1 m sspoke, and you said that those were sent
In response to a request for witing sanples; is
that correct?

A Yes, that's correct.

Q And you said -- | just want to
correct sonething in terns of the chronol ogy as you
stated it. | believe you said in relation to the
emai |l that you | ooked at with M. MIne-Smth where
you were talking to M. Dea about the concern that
you had, | believe you said that you had just nade
your way through one page of the Honburg neno, saw
that it was marked private and confidential, and
then stopped and emailed M. Dea. Was that your
evi dence?

A That's the best of ny
recol |l ection, yes.

Q But you know, sir, that M. Dea
had forwarded those nenos to you on the norning of
March 27th. Were you aware of that?

A Yes.

Q kay. And, in fact, you
interviewed M. Myse on April 15th; do you recall
t hat ?
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A Yes.

Q Al right. So it's unlikely then,
| suggest to you, that you were first reading the
menos on April 24th, the norning that you email ed
M. Dea.

A | don't know when he received the
original email.

Q You don't know when who received
the original email?

A. M. Dea.

Q No, no, you're not follow ng ne.
You received the nmenos from M. Dea on March 27t h?

A. Yes.

Q And you interviewed M. Myse on
April 15th?

A. Yes.

Q So |I'msuggesting to you that you
weren't reading his so-called witing sanples on
the norning of April 24th which was when you enail
M. Dea to say don't we have a concern about the
I nternal nmeno?

A Coul d you pl ease bring up the
email that M. MIne-Smth --

Q You want the email that you sent
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A Yes, to M. Dea.

Q -- to M. Dea. M. MIne-Snmth
will have to help nme out because they're not part
of ny docunents.

MR MLNE-SMTH  Tab 15.

THE COURT: It's tab 13.

MR MLNE-SMTH. Tab 13, yes.

THE WTNESS: Could you pl ease repeat
t he question?

BY MR DI PUCCHI O

Q My question to you, M. Giffin,
Is, and it was actually a suggestion, that your
evidence is incorrect in that you testified that
you were reading the Honmburg neno and only got
about a page into it when you realized it was
mar ked privil eged and confidential and then you
I medi ately emailed M. Dea and that's the email we
see here. That was your evidence.

A. Right. | spoke to M. Dea as well
in the intervening period and that's not reflected
in this email chain.

Q Al right.

A This is a reiteration of that sane
poi nt .

Q Al right.
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A |"mnot trying to confuse the
I ssue, sorry.

Q Well, you have for ne, so let's
break it down a little bit because | thought your
evi dence was pretty clear but now you're saying it
was a conversation. So am | right that you woul d
not have been readi ng the Honmburg nmeno on the
nmorning of April 24th? Your evidence was incorrect
in that regard?

A. | don't think I was ever asked a
gquestion when | read the original nmeno. | was
trying to provide a chronol ogy of when Tom received
t he nmenos, when those were circul ated, when |
originally brought up the concern with him which
Is verbally, and then the reiteration of the
concern in this email on April 24th. So |'m not
trying to be argunentative, I'mjust trying to |ay
it out to you as best | recollect it.

Q That's fine. So let ne take a
step back then. Wen do you say you read the nenos

or at | east the one nenp?

A It would have been shortly after
Tomcirculated them | don't have that specific
email in front of ne.

Q On or about March 27t h?
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A Probably within a few days, yes.

Q Do you want to | ook at the emil
whereby M. Dea forwards the nenos to you?

A If you'd like to ask ne a question
on it.

Q Let nme just find it quickly. Tab
1 of our folder, Your Honour, which you should have
on your i Pad.

THE COURT: The other thing | want to
do, M. Di Pucchio, |I know you're not trying to be
unfair, but you put to M. Giffin that he had said
he read the first page, which wasn't ny
recoll ection. What he did say in his evidence
in-chief, he said | renmenber the nane on the
docunent bei ng Honmburg and in the header of the
docunent there was the confidential noniker
attached to it, and | didn't get much further than
t hat .

MR. DIPUCCH O That's fair, Your
Honour .

BY MR DI PUCCHI O

Q So you never even read the first
page, you just |ooked at the first page?

A That's correct.

Q So here's the enail, we have it up
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on the screen now, it's WC0075126, just for the
record, and we see the original email from

M. Myse at the bottompart of the first page.
Correct, M. Giffin?

A. Yes.

Q Then at the top M. Dea forwards
that on to M. Boland, M. Fraser, yourself and
Yu-jai Zhu?

A Yes.

Q And he forwards it on sone hours
| ater, 10:28 a.m, correct?

A Yes.

Q Now, if you read the first page or
didn't read the first page, | apol ogi ze, |ooked at
the first page of the Honmburg neno and had this
concern about confidentiality, did you raise that
at all in your interviewwth M. Myse on the
15t h?

A. No, | didn't speak to hi mabout

Q It wasn't inportant enough for you
to raise with hinf

A. No, it was a very inportant issue
and that's why | raised it wwth M. Dea and | asked

M. Dea to speak with our general counsel Al ex
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Singh at the tinme. So I'mnot trying to defl ect
the inportance of the issue but I didn't feel it

I ncunbent upon ne to bring it up in the interview
for no reason.

Q Well, aren't you trying to assess
M. Myse's character in this 15 or 20-m nute
interview that you have with himon the 15th?

A | would say that's a fair
conponent of it, yes.

Q And yet part of that didn't
i nclude nentioning to M. Myse "By the way, you
sent out sone nenpbs to us that apparently were
mar ked privil eged and confidential, you shouldn't
have done that"?

A | did not bring it up with him

Q And - -

THE COURT: WAs that the 15th of April
when you sat down with M. Myse? Ws it the 15th
of April or May?

MR DIPUCCHI IO | believe that's what
the w tness said.

THE COURT: 15th of April?

THE W TNESS. Yes.

THE COURT: Thank you.

BY MR DI PUCCHI O
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Q | take it you and | can agree, M.
Giffin, that you obviously had a strong view that
M. Myse ought not to have sent those nenbs to
anybody at West Face?

A Certainly anything with a private
and confidential header on it gives rise to that
concern, yes.

Q And fromthe West Face
perspective, you certainly would never want one of
your anal ysts, vice-presidents, partners, to
circulate investnent nenoranda to a third party?

A. Unless it was with our express

approval or pursuant to an NDA that covers those

parties, | would agree with that.
Q It's just crystal clear in your
busi ness, | take it, that an investnent nenoranda

Is a confidential, proprietary piece of work; is
that fair?

A Yes.

Q And did you have any siml ar
concerns that you have expressed about M. Myse
and his judgnent in relation to the judgnent that
your partner, M. Dea, had in circulating the
privileged and confidential nenpos internally to

your partners?
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A It's a difficult question for ne
to answer because | don't know if Tomreally
anal yzed what was in the contents of this before he
sent it. But | know he shared the sane respect for
confidentiality of information that we all do.

Q Well, all right, | take your
answer. At the nonment when M. Dea becane aware
definitively that he had done so, let's say first
time that you brought it to his attention, right,
there were no steps taken thereafter to deal with
that breach of confidence by Wst Face; is that
fair?

A No, | don't think that's fair. |
went to Tom and highlighted the issue for him M
under st andi ng, whi ch woul d be corroborated by any
evi dence that he could provide, is that he spoke to
our general counsel, Al ex Singh, and Al ex was nade
aware of the issue.

So it's not that the issue was a snall
one. It was one that | trusted Dea would deal with
appropriately and particularly our general counsel.

Q But what you didn't do or what
anyone at West Face didn't do was actually take
steps to delete the confidential information that

you had inproperly received. You didn't take that
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sinple step?

A Vell, I'"'mnot sure how we coul d
delete it. It's effectively inbedded on our
servers.

Q You' re not sure how you can del ete
or destroy a copy of a docunent that you have
recei ved i nproperly?

A No, | don't nmean the act of just
deleting it. | nmean permanently erasing it from
our servers, if that's what you neant.

Q West Face has | T professionals on
staff, right?

A. | didn't feel it incunbent on ne
personally to deal with this issue once our general
counsel had been infornmed of it. | trusted that he
woul d deal with it.

Q So you washed your hands of it
once you had rai sed your concern?

A. | wouldn't say | washed ny hands
of it. | remained concerned about it but | felt
the appropriate channels had been i nfornmed about
t he issue.

Q You didn't even take the sinple
step of deleting it fromyour own conputer?

A When | was instructed to, yes.
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Q When was that?

A | don't recollect the date. There
woul d probably be an email exchange w th our
general counsel.

Q Al right. And do you agree with
nme that at the tinme that you becane aware, at
| east, that this confidential information had been
I nproperly comuni cated to West Face, that nobody
at West Face reached out to Catalyst to tell
Catalyst that its confidential information had
found its way into your hands?

A. | don't know what steps M. Singh
took after our initial exchange.

Q And you certainly didn't do
anyt hi ng?

A. | did not personally, no.

Q Wt hout havi ng | ooked at those
deal nenos, were you able to eval uate then
M. Myse's witing ability?

A. No, not with this. This was not
going to provide the content with which to do that.

Q Did you ever subsequently receive
content fromhimwth which to evaluate his witing
ability?

A. My understanding is that one of
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the vice-presidents who interviewed M. Myse had
gi ven hi man assi gnnent which was neant to
effectively speak to sone of those qualifications
and he followed up with hi mindependently.

Q Did you ever receive it?

A | did not personally.

Q Now, on May 30 -- you referred in
your evidence in-chief to sonme counsel letters that
wer e goi ng back and forth so | want to take you to
the chain of correspondence. |f we can turn up tab
2 in the cross-exam nation brief, Your Honour,
that's -- I'"'mjust going to read out the docunent
nunber, CCG0018692.

And you should be looking, M. Giffin,
at a letter dated May 30, 2014 fromny firmto,
anongst others, M. Boland. Correct?

A Yes.

Q And M. Boland is your CEQO?

A That's correct.

Q And in the letter there's a nunber
of statenents that are nade about M. Myse and his
enpl oynent ?

THE COURT: Can | ask you why it was
sent to M. Hopkins?

MR DIPUCCHHO M. Hopkins at the tine
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was representing M. Myse.

THE COURT: Thank you.

BY MR DI PUCCH O

Q And in the letter, one of the
statenents that's nmade is that Myse is in
possessi on of highly sensitive and confidenti al
i nformation. Wuld you agree with ne?

A. Sorry, the paragraph you're
referring to is which one?

Q Turn to the next page, you see at
the top, sort of the first full paragraph:

"The information received and
generated by M. Myse in his
capacity as an enpl oyee of CCA was
hi ghly sensitive and confidential."

A. Yes.

Q And West Face was then provi ded
with a copy of a portion of M. Myse's enpl oynent
agreenent as it related to the duty of
confidentiality, and then further on down on that

page his non-conpetition covenant?

A Yes.

Q And you were aware of that?

A | was not involved in this
correspondence until it was presented to ne during
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t he exam nati on process.

Q Al right. And in fact, this
woul dn't surprise you, in any event, because Wst
Face has very simlar provisions inits own
enpl oynent agreenents with its enployees; is that
correct?

A. |'d say confidentiality clauses
are common. | do not know if we have
non-conpetition agreenents in those enpl oynment

agreenents as wel | .

Q Ckay.
A. | don't handle HR for our firm
Q At m nimum though, you are aware,

of course, that there were confidentiality
provi si ons?

A. Yes.

Q And then if you go to the bottom
of page 3 of this letter, you're going to see a
paragraph right at the bottom of the page that ends
wi th the words:

"Moreover, our client is
concerned, reasonably in our view,
that M. Myse has inparted..."

And then go over to the next page:

“...or will be inparting
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confidential information to West

Face that he acquired in the course

of his enploynent with CCG, thereby

causing irreparable harmto CCd

This confidential information

i ncludes, but is not limted to,

current investnent strategies of

CCA..." et cetera, et cetera.

So were you aware at that tine that the
position that was being taken on behal f --

THE COURT: Well, didn't the w tness
say he didn't see this stuff until exam nations?

MR. DIPUCCH O Yes, that's why |'m
asking if he was aware at that tine.

BY MR, DI PUCCHI O

Q Were you aware at that tinme that
counsel for Catal yst was taking the position that
they were concerned that M. Myse would be or nmay
have al ready inparted confidential information to
West Face?

A | hadn't seen the correspondence
that's reflected here on the screen. | was aware
generally there was sone issues with his hiring as
it pertained to non-conpetition. Beyond that, |

was not involved in any of the discussion or
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di al ogue about these issues.

Q My question was a little
different. M question was were you aware as of
May 30th that counsel for Catal yst had taken the
position that Catal yst was concerned t hat
confidential information had been inparted by
M. Myse or would be inparted by M. Myse to West
Face? Were you aware that that was a concern on
May 30t h?

A No, | was not personally aware of
t hat .

Q Nobody brought that to your
attention?

A. Not that specific issue, no. And
let me -- if | could expand on that. M
understanding at the tine was it really pertained
to whet her Brandon had to go on sone form of garden
| eave, if you will, as it's sort of comonly
referred to in the industry, and that's about all |
knew about the situation. | was not directly
i nvolved in it whatsoever.

Q Al right, fair enough. Do you
agree with me -- well, the letter will speak for
itself, but I'msuggesting to you, M. Giffin,

that this letter doesn't refer at all to a tel ecom
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deal. You would disagree? It says what it says.

THE COURT: Your statenent is right, it
does speak for itself.

MR DI PUCCHI O Thank you, Your Honour.

BY MR DI PUCCHI O

Q So what ever understandi ng you may
have had that the concern related around a tel ecom
deal, it didn't cone fromthis letter?

A. No, there was another letter that
| believe was sent by Lax O Sullivan as well that
rai sed the issue or originally a phone call that |
was i nfornmed of.

Q Wiich one is it, a letter or a
phone cal | ?

A | don't know what predated,
whet her the phone call was first or the letter was
first.

Q Ckay.

A. But | was inforned of this by, |
believe, originally one of ny partners.

Q Al right. And I want to take a
| ook at what the response is on behalf of Wst Face
to this concern that had been expressed by Catal yst
early on in the piece. So let's goto tab 4 of the

brief, and this is docunent CCE018693, and what
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we're looking at here, M. Giffin, is a letter
addressed to ne by Dentons, or from Dentons,
rather, on June 3rd, 2014.

Do you recall that at the tinme your
| awyers were Dentons?

A | was infornmed of the fact that
Dent ons had been engaged.

Q Ckay. And do you know who engaged
Dent ons on your behal f?

A. | don't. | would assune it was
our general counsel, Al ex Singh.

Q Were you aware that this letter
was being sent out?

A. No.

Q And the letter --

THE COURT: What's the point? Wat's
the point? He didn't receive this letter. Wat's
the point of putting it to hinf

MR DIPUCCHHO |I'mjust going to ask
himone little piece that's basically reflected in
the letter, Your Honour, and then we'll nove on
fromthat, obviously.

THE COURT: Al right.

BY MR, DI PUCCHI O

Q If you go to page 2 of the letter,
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the comment is made at the top of the page:

“Not wi t hst andi ng t he above, you
have provi ded no evidence to support
your allegation that your client has
suffered irreparable harm Your
assertion that West Face induced
M. Myse to breach his contractual
obligations to CCA is simlarly
basel ess. I n any event, West Face
has i npressed upon M. Myse that he
is not to share or divul ge any
confidential information that he
obt ai ned during his enploynent wth
cca .

Did you know that that was the position
t hat was bei ng taken by your |awers at that tine?

A No, | haven't seen the letter.
Sorry, no.

Q Al right. And did you have any
know edge or do you have any know edge as to why
your counsel wasn't instructed to inform Catalyst
that you had received investnent nenos at that
point in tinme?

A. No.

Q Then on June 5th, 2014, just to
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close the loop on this little point, M. Myse's
counsel responds. This is at tab 6 of the brief,
Your Honour. And | take it, M. Giffin, that you,
obvi ously, not having seen your own counsel's
letter, probably didn't see M. Myse's counsel's
letter either?

A No, | did not.

Q Al right. And did you know t hat
M. Myse was taking the position that he hadn't
breached his confidentiality obligations at this
point in tinme?

A. | didn't have any know edge of the
contents of this letter on any point, including
t hat .

Q Al right. Let's |leave the
| etters because apparently you weren't part of any
of the drafting of these letters or whatever
di scussi ons may have occurred prior to sending the
letters, right? 1Is that fair?

A That's fair.

Q So you becane aware, | take it, at
sone stage that Catal yst wasn't satisfied wth the
assurances it was being given with respect to the
protection of its confidential information in that

it threatened to nove for an injunction to prevent
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M. Myse fromcomng to work for West Face. Did
you know t hat ?

A | remenber a discussion of that
bei ng rai sed, yes.

Q And obvi ously West Face had taken
the position at that point in tinme that it wasn't
prepared to agree to any form of garden | eave for
M. Moyse?

A. | honestly don't know what the
position was. Maybe if | could just explain, in
terns of ny day-to-day function at the firm other
than working wth the anal ysts who we have on staff
and anal yzing investnents, | don't play any role in
the HR function of the firm and any of this
communi cation and decisions with respect to whether
Brandon was retained i medi ately or whether there
was a waiting period, I have no know edge of any of
t hi s di al ogue.

Q But at the very least, you had had
a discussion with M. Singh where your concerns
were brought to the floor, right?

A No, to go back to what |
originally said, | went straight to M. Dea and
asked that he speak to M. Singh.

Q Ckay.
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A | didn't go directly to M. Singh.

Q And do you understand that M. Dea
had had that di scussion?

A To the best of ny know edge, yes.

Q Al right. So could we just turn
up tab 10 of the brief. | actually prom sed you |
wasn't going to go back to another letter but | do
want to take you to this one.

This is on June 19th now, which is
quite a bit after all of this has occurred, the
sendi ng of the nenbs and your interview of
M. Myse and your conversation wwth M. Dea and
all the rest, right? That had all occurred in
March and April; is that fair?

A Yes.

Q So inthis letter this is your
counsel now basically witing to nmy firmand the
position taken in paragraph 2 is, reading fromthe
| ast sentence in that paragraph, M. Giffin:

“Your client has not provided

any evidence that M. Myse has

breached any of his confidentiality

obligations to Catal yst."

Do you see that?

A. Yes.
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Q And you'll agree with ne at
mninmumthat that's a m sl eading statenent by this
point in tinme?

A |"mnot going to take a position

on it because | did not draft this letter.

Q vell --
A This came from Dentons.
Q | appreciate you haven't drafted

the letter. W all heard that evidence. Wat I'm
asking you now is for your fair assessnent based on
what you knew at that tine as to whether that was a
m sl eadi ng st atenent ?

A. Wll, | wll agree with you that
the nenos that we received which were narked
private and confidential, or at |east the one that
| opened, gave rise to that concern. As to whether
we were in fact in possession of confidential or
mat eri al non-public information, | don't know
definitively because | didn't read the nenos.

Q Wll, let's just take a step back
because are we going to get into a di scussion now,
you and |, about what confidential information is,
because | thought you had agreed with ne that by
your logic, investnent nmenps were considered

confidential by Wst Face?

Www.neesonsreporting.com
(416) 413-7755 (888) 525-6666


http://www.neesonsreporting.com

© 00 N o o B~ W N P

N D N D DNMNMNDN P P PP PR R R R
a A W N P O © 00 N O O b W N B+, O

The Catalyst Capital Group Inc. v. Brandon Moyse, et al.
, VOL 3 on June 08, 2016 Page 803

A |"'mnot going to take a position
onit. | said | respected confidentiality of
information and | raised a concern to M. Dea when
| opened the nenp and saw it was marked private and
confidential. It wasn't sonmething that | was going
to take a risk on because there was no upside to it
and I went and informed M. Dea of that fact and
asked himto speak to our counsel.

| haven't seen this correspondence at
the tinme that Dentons has sent, so | don't know
what nore you want nme to say on the matter.

Q Al right.

A. | don't know the contents of the
nmeno so I'mnot arguing with you about
confidentiality of information. That's not the
obj ecti ve.

Q VWhat | want to understand from
you, just so we don't continue to have this debate,
Is | understood your evidence to be that it really
doesn't matter what the contents of the nmenos are,
your understanding is that any investnent research
that your firmdoes is confidential vis-a-vis your
firnf

A. Yes.

Q Right? So the content doesn't
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matter, it's the analysis that's confidential?

THE COURT: |'mnot sure where all this
IS going to get anybody. Dentons says or denies
he's breached his confidentiality obligations to
Catal yst. \What those confidentiality obligations
to Catalyst are, | don't see there what they are.
What this witness thinks about this letter that he
hasn't seen, | don't understand how that's going to
hel p anybody.

MR, DIPUCCHI O In fairness, Your
Honour, the confidentiality obligations were
outlined in the original letter.

THE COURT: But this witness didn't see
that either.

MR DIPUCCHHO No, | agree with that.
| guess what I'mtrying to understand fromthe
Wi tness now i s whether we have a dispute that the
I nternal work product, the analysis, is
confidenti al .

THE COURT: But this letter tal ks about
the obligations of M. Myse to Catalyst.

MR. DI PUCCH O  Yes.

THE COURT: | doubt very nuch this
W t ness knows what those obligations to Catalyst in

fact were.
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MR, DIPUCCHIO Right. Your Honour,
| "' m not aski ng himabout what the obligations are
to Catalyst. Wat |I'masking himnow is a question
that arises out of one of the answers he gave.

BY MR DI PUCCHI O

Q So what |'m asking himis whether
he agrees with ne that it's the analysis that's
bei ng done by, for exanple, a person |like M. Myse
or one of your analysts at West Face that nmakes the
I nvest ment neno confidential ?

A If we're talking in the abstract
as opposed to the contents of the letter and the
j udgnment of Dentons and whoever el se was involved
in drafting this in terns of determ ning whether
M. Myse had breached confidentiality, | have to
pl ead i gnorance on that nmatter.

| nsof ar as the investnent nenos are
concerned in the prior conversation we had, yes, |
agree wwth that, nenos are confidential and shoul d
be treated as such. And | raised that concern with
M. Dea for that specific reason, because we take
those provisions seriously and | personally take it
seriously.

Q Ckay. And you don't have any

know edge, do you, as to whether your partners read
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t hose investnent nenos?

A | have no personal know edge, no.

Q And do you recall, sir, that one
of the confidential nenos, maybe you becane aware
of this after the fact, one of the confidential
menos t hat Myse sent to West Face was concerning a
conpany cal |l ed Arcan Resources?

A | was nmade aware of that through
the production of this through the exam nation
pr ocess.

Q And it's your evidence here today
that you never |ooked at the neno as it related to
Ar can?

A. | did not. | opened the Honburg
meno only and | didn't need to get nmuch further
than that to know that this was an issue that
needed to be flagged.

Q And your evidence, as | understand
it fromyour affidavit that's been filed, is that
you had been follow ng Arcan for a nunber of years?

A That's correct.

Q And on M. Myyse's first day, very
first day at the office, you sent himan email of
your anal ysis concerning the Arcan opportunity. Do

you renenber that?
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A Yes.

Q And we can bring it up, Your
Honour, it's tab 11 of the cross-exam nation brief.
And it's your evidence, as | understand it, M.
Giffin, that you did this conpletely innocently;
that is, you didn't even know that M. Myse had
been involved in anal yzing an Arcan opportunity on
behal f of Catalyst; is that right?

A That's correct. On this day in
guestion, ny backup, one of ny responsibilities at
West Face is covering the energy sector broadly.
Arcan would fall under that coverage universe. On
the day in question that this was sent, an
unsolicited proposal had been nade for the conpany
by a third party naned Aspenl eaf Financial which is
a private equity group, backed by private interests
and | believe Ontario Teachers' Pension Plan and
Arc Resources.

So until that transaction was
announced, you know, and we are an event-oriented
I nvestment fund, this really gave rise to doing
wor k on the proposal that had been tabl ed, and
what's reflected in this email is sone analysis
that |I did nyself on the announcenent of the deal

and the consideration in terns of it.
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| did not know that Brandon had ever
| ooked at Arcan. It was an effort to get this new
anal yst started on sonething, anything, given he
had just started. And so | copied himand our
trader, Pat McCGuire, who is cc'd on this email.

Q By that point in tinme, June 23rd,
by that point there's actually been threats of
litigation. | believe there's even been a claim
comenced; is that right?

A | don't know, honestly, what was
happeni ng i n the background.

Q Actually, I msspoke. | think the
litigation actually formally gets conmmenced on the
25th, two days later, but there's been discussion
anongst counsel .

A | am not aware of that.

Q You weren't aware of that at all.
You weren't even aware of the threat of litigation
that had been nade in relation to M. Myse?

A Ch, | think we could see where it
was potentially leading. You didn't have to make
much of a leap to cone to that conclusion. But
again, in terns of ny day-to-day activities and
what |'m doing personally is really very squarely

focused on the investnent process and those matters
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are not under ny purview.

Q Al right. And when you forwarded
this analysis to M. Myse, | take it M. Myse
hi msel f didn't approach you to say "You nmay not
know this, but | actually had done an anal ysis and
have done sone work at ny previous enployer in
relation to Arcan"? | take it M. Myse never cane

to you and had that conversation?

A. | don't think -- when | sent this
email at 10:41 p.m, | was sending this fromny
residence, | don't think we ever had a chance to

talk to one another on the day that this was
actual ly distributed.

So | left the office and perforned this
analysis after the market had cl osed and sent this
email fromny residence. So yes, certainly at the
time that this was sent there was no opportunity to
have a conversati on about it.

Q At sone point, | take it, you
returned to the office?

A. Yes.

Q Al right. And M. Myse never
t ook the opportunity ever to cone to you and say "I
have been working or have worked on Arcan for ny

previ ous enployer, | sent you a neno by mstake in
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relation to Arcan, | probably shouldn't be worKking
on this"?
A. This issue was actually flagged to

me not by M. Myse but by our general counsel,

M. Singh, and | believe, to the best of ny
recollection, it was on the following day in the
office, in the norning that M. Singh approached ne
before trading hours and spoke to ne about this
email that | had sent and inforned ne that any
correspondence or discussion with Brandon on this
name was not to go any further.

Q And do you know the circunstances
that led M. Singh to intervene?

A. He didn't provide ne a lot nore
detail than that.

Q And you didn't ask any further
guestions?

A Quite honestly, | didn't
personally care. Only insofar as | had done all
the work nyself, | knew that situation inside and
out, | knew exactly what | wanted to do going into
the next trading day in terns of our investnent
decision. | talked to ny partners about it, and
whet her Brandon was involved in any capacity, it

wasn't going to be particularly additive to the
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I nvest mnent decision for us which needed to be made
t hat norni ng.

Q Well, am | understandi ng your
evi dence right now that notw thstandi ng you sent
this to M. Myse, you didn't expect himto do
anyt hi ng?

A. | said ny expectation was that if
there was additional work to be done beyond the
I mredi at e deci sion of accunulating a position in
this conpany, | would look to get himinvolved if
he had the capacity to do so, dependi ng on what
ot her work had been assigned to him

| was sinply trying to extend an olive
branch to get this kid started on sonething given
it was his first day on the job and | thought, you
know, this is an interesting situation, let's see
iIf this is a good test case for him

The fact that he did any work on it
before was purely coincidental.

Q Well, you're junping ahead of ne.
First of all, my question is, did you actually ask
himto do any work?

A No, not when | sent this email.
This was i nformation.

Q At any tinme, at any tine did you
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ask himto do any work?

A | didn't have the opportunity to.

THE COURT: You nean on Arcan?

BY MR DI PUCCHI O

Q On Arcan, yes.

A | didn't have an opportunity to.
| woul d have the next norning when | cane into the
office, but M. Singh interceded.

Q Did M. Myse call you or speak to
you to say "Thank you, |I'lIl take a | ook at this"?

A No. | don't recall unless there
was a curt email response from hi manywhere in the
record, | don't recall any dialogue on this.

Q Do you recall he m ght have said
that to you?

A. We certainly did not have a verbal
conversation. Wat | don't knowis if you're going
to produce an email where he woul d have said
"Thanks, talk tonorrow' or sonething of that
nat ur e.

Q You seemto be afraid that |I'm
going to produce an email. That's not the point.
The point is, do you recall having a conversation
with himwhere he said "Thanks, I'mgoing to take a

| ook at this"?
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A No.

Q And that m ght have happened or it
m ght not have happened?

A. No, | definitively did not have a
conversation with hi mabout the situation.

Q Al right. Can we bring up M.
Giffin's cross-exam nation transcript from May
8th, 2015, which is tab 46, Your Honour. M.
Giffin, if you go to page 27 of that transcript,
guestion 118:

"Question: Al right. And

M. Myse, | take it, never

responded to your email ?"

This is now a reference to the email we
just | ooked at in regards to Arcan. And your
answer is:

"I don't recollect a response.

There coul d have been a short one, a

thank you or I will look at this."

Was that your answer at the tine?

A Well, strangely, it's al nost
verbatimto what | just said to you

Q No, no, what you just said, M.
Giffin, is that you definitively recollect that

t here was no such di scussi on.
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A Yeah, | have no better evidence of
a di scussion than what | have attested to here,.

Q So are you accepting that there
coul d have been a short discussion?

A | do not recall one, so | would
say no.

Q And in fact, despite what you say
was no conversation and no instruction to do any
anal ysis, M. Myse actually did start working on
an Arcan analysis, correct?

A | didn't -- | was not aware of
that at the tinme. | was infornmed of that during
t he exam nati on process.

Q So you were informed during the
exam nati on process and you're aware now --

A. Yes.

Q -- that in fact M. Myse
perfornmed a financial analysis of the proposed deal
and summari zed Arcan's financials? You' re aware of
t hat now?

A |' ve never seen the work product
that he's done on that file.

Q You didn't even look at it at the
time you were being cross-exanm ned in May?

A | don't renenber it being
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pr oduced.

Q Al right. Wll, why don't we
take you to it very briefly. | think we're going
to have to pull it up, WC0080746.

THE COURT: What's the tab nunber?

MR DIPUCCH O | don't think this is
actually -- 53, sorry. No, that's right.

Par agr aph 55.

BY MR DI PUCCHI O

Q |f we go to paragraph 55 of the
affidavit, there may be a reference to it. This is
your affidavit. You say in paragraph 55, M.
Giffin, and just for the record this is the
affidavit that you swore on March 7, 2015, you say:

"I now understand that at sone

ti me between June 24 and June 26,

2014, M. Moyse perforned a

financial analysis of Arcan's

proposed deal with Aspenl eaf and

summari zed Arcan's financials."”

Do you see that?

A Yes.

Q And where did you get that
i nformation fronf

A That was likely through the
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exam nation process that | discussed.

Q But you never saw the actual
anal ysis; that's your testinony here?

A Yes. | don't recall any work that
he did on this file being presented to ne during
the cross-exam nation process. You know, again, in
the followi ng sentence I al so make note of the fact
that he did not do so at ny request and | was not
at the tinme provided with copies of the analysis,
nor was | infornmed of its contents.

Q | understand what your evidence
Is. And |I'mgoing to suggest to you, M. Giffin,
that that's just sinply flat-out wong, that in
fact you did request M. Myse to performwork for
you; otherw se he wouldn't have been taking up the
task in performng a financial analysis?

A |s there a question in there?

Q The question is, |'m suggesting
that to you. Do you agree?

A. | di sagr ee.

Q So this was M. Myse acting on
his own initiative just sinply having received an
emai |l out of the blue fromyou?

A. Yes.

Q And your evidence today was that
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M. Singh -- the reason that this didn't go any
further, correct, was that M. Singh approached you
the followi ng norning before you even had an
opportunity to comunicate wwth M. Myse and told
you that there was a problem right, M. Myse
couldn't work on this project for you? That's your
evi dence, right?

A. Yes.

Q Ckay. And M. Singh's
instructions are foll owed because he's the general
counsel. It's a serious discussion, right? You
woul d expect his instructions to be foll owed?

A. Yes.

Q So can you explain for nme why in
your affidavit at paragraph 55 that work conti nues
on the file between June 24th and June 26t h?

A | can't -- you'd have to produce
to me the exact record when M. Singh spoke to him
and to ne. | just can't recollect.

Q Well, these aren't ny words. This
Is your affidavit.

THE COURT: This doesn't say when
M. Singh spoke to M. Moyse.

MR DIPUCCHIO No, that was his

evi dence here.
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THE COURT: No, it wasn't.

MR. DIPUCCH O Yes, it was.

THE COURT: The evidence was t hat
M. Singh cane to M. Giffin hinself.

BY MR DI PUCCHI O

Q Yes. Oh, no, no, | agree with
that, Your Honour. |I'mjust saying do you have any
expl anation for why M. Myse continued to work on
the matter between June 24th and June 26t h?

A | wasn't -- | wasn't party to the
conversation he had with M. Singh and | didn't
pursue this any further. | nean, once | was told,
It was black and white. So what Brandon did or
didn't do, | have no know edge of it.

Q And do you have any know edge as

to how M. Singh knew to speak to you the next

nor ni ng?

A | don't know personally.

Q It wasn't through anything you
said to M. Singh?

A. No.

Q And if you ook at M. Singh's
affidavit, which was filed in July of 2014, it's at
51, Your Honour -- sorry, this is the

cross-exam nation transcript. | want his affidavit
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of July 7, 2014,

There should be a folder on your i Pad,
Your Honour, called the Singh affidavit.

THE COURT: Oh, okay. Just a second.

MR DIPUCCHHO It's just a separate --

THE COURT: [It's not in your cross --

MR DIPUCCH O It is, but it's an
actual fol der.

THE COURT: One second. | don't know
where to find it.

MR DIPUCCHIG You can't find it in
the root directory, the cross-exam nation
directory?

THE COURT: |'ve got the Catalyst
cross-examnation Giffin directory.

MR, DI PUCCHI O  Your Honour, you know
what, let's just |eave it.

THE COURT: Oh, | see, it's right at
the beginning. Singh affidavit, July 7?

MR DIPUCCHO Yes, July 7. It's
WFC0075056/ 1, for the record.

BY MR DI PUCCHI O

Q And, M. Giffin, having regard to
your previous answers, |I'magoing to take it that

you didn't see this affidavit when it was filed in
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July of 2014, you had no involvenent in it?

A No.

Q You don't know that it was filed
inrelation to an injunction notion that had been
provi ded?

A Look, I|'ve never |ooked at it or
at its contents so I don't know anythi ng about that
process.

Q That's fair enough. [It's a very
brief affidavit but M. Singh doesn't nention this
epi sode of speaking to you in June and speaking
potentially to M. Myse about the Arcan, it's not
mentioned at all in that affidavit. Do you know
why that woul d be the case?

A | don't know.

Q So in addition to sending you the
four Catalyst deal nenos that were part of the
email of March 27, 2014, one of the other things
that M. Myse sent you was a deal sheet, right?

A Coul d you produce that? | don't
recal |l that docunent.

Q |f we go back to the email which
was tab 1, | think it may be the last page of this
docunent so we're going to have to flip through

quite a bit to get there, this was the deal sheet
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that M. Myse sent along to you, he sent it to M.
Dea and it was flipped to you by M. Dea?
A Was it in fact?

Q Yes, it was part of that emil
chai n.

A | don't recall.

Q Well, one step at atinme. |It's

part of the email chain that | referred you to
earlier in which M. Dea was flipping these nmenos
to you.

A | remenber the email with the four
menos you reference. | apologize, | just don't
specifically remenber this sheet.

Q Al right. So you don't recall --

that's fair, you don't recall |ooking at this deal
sheet ?

A No, | don't. If you can produce
an email at which point it was sent to ne, I'm

happy to have you prove ne wong but | just don't
recal | .

Q It was sent to you as part of the
same email as the deal nenos.

THE COURT: \Were do | find it?

MR DIPUCCHHO It's right at the | ast
page of that big package. It's the email that
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M. Myse sent and it's the attachnents --

THE COURT: Onh, | see.

MR DIPUCCH O -- to that email, Your
Honour. It's called "Detail ed deal experience -
conpl eted transactions."

THE WTNESS: This is the first tine
|"ve seen this docunent.

BY MR, DI PUCCHI O

Q That's fair, that's fair. And
you'll agree with ne that the experience that
M. Myse is saying he has includes, for exanple,
bui | ding waterfall nodels for each of Honberg's 50
pl us operating conpanies. Do you see that right at
the top?

A. Yes.

Q Leadi ng the due diligence process
I ncluding on-site visits to conpanies' real estate
hol di ngs, and then representing Catal yst at
managenent / advi sory neetings and revi ew ng data
roomnmaterials. Do you see that at the second
bul | et point?

A Yes.

Q He says he's drafted press
rel eases, investor presentations, nedia scripts, in

the third bullet point?
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A Yes.

Q And t hen providing ongoi ng support
t hrough negoti ati on stages by nodelling Catal yst's
and ot her stakehol ders' returns under different
scenari o/ deal structures, including conbinations of
paynents, in cash, new shares, new debt,
convertible notes and tracking shares. Do you see
t hat ?

A. Yes.

Q And then he tells you about his
day-to-day responsibilities at Advantage Rent A
Car, right? Were he describes hinself as the
day-to-day deal team | eader. Do you see that?

A Ckay.

Q And | presune you'll agree with ne
that the credentials that he has are quite

| npr essi ve?

A | was going off his credentials on
his resune. | nean, clearly we thought good enough
to hire him [|I'mnot going to dispute that.

Q And he had done quite a bit of
hi gh-1evel work?

A. Again, |I'mseeing this for the
first time so |'mnot sure what the -- is there a

guesti on?
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Q Well, did you understand that from
his resunme and from your discussion with hinf

A. We had primarily hired himto do
debt transactions, negotiated financings and
secondary market debt. The nost inportant
conponent of that was in terns of the observable
experi ence he had, obviously was working at credit
oriented shops, but also the fact that he'd done
his training in |leveraged finance, | believe it was
at CFSB in the US and so we thought --

Q That's Credit Suisse?

A. Yes. So we thought his skills
woul d be very nuch applicable to the alternative
credit fund, the credit vehicle that we had.

Q And certainly his experience at
Cat al yst woul d have been applicable to the
alternative credit fund?

A It could be. Certainly -- | nean,
general investnent experience. | don't profess to
understand their investnent strategies and how
they're set up, | just don't know, but certainly I
t hi nk any background i nvest nent experience, work
experience, a quality shop like that, you know,

t hat woul d be val uabl e.

MR DI PUCCH O  Your Honour, |'m about
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to turn to another conplete area. Should we break
here for the day?

THE COURT: That's fine. Can you tell
me what's on tap for tonorrow?

MR. MLNE-SM TH.  So, actually, Your
Honour, | wanted to address timng for tonorrow.
The issue we have tonorrow is we have two w t nesses
comng in fromNew York, M. Burt and M. Leitner,
who are under sone tine constraints. M. Burt has
to actually fly to Europe --

THE COURT: |s there anybody in New
York who is not under a tinme constraint?

MR MLNE-SMTH It's just these two.
Everybody else is flexible. But we need to get
them both in tonorrow norni ng because they both
have to fly out, M. Burt to Europe actually and
M. Leitner back to a function in New York tonorrow
ni ght.

So what we were hoping to do is to have
themgo first tonorrow norning, sort of put M.
Giffin on hold and conplete Burt and Leitner who |
think both of us agree are going to be relatively
short, and then conme back to M. Giffin.

THE COURT: |Is that agreeable to you?

MR DIPUCCHGO It is a bit awkward
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j ust because of ny line of questioning to this

Wi tness to then examne Leitner first. | don't

want to derail anything, Your Honour. [|'l]
accommodate if that's the request, but it does
present me wth a little bit of a problemsince I'm

in the mddle of ny cross.

THE COURT: | understand. How | ong do
you think you'll be in cross?
MR DIPUCCHHO |I'mgoing to say |'Il

probably be another hour and a half to two hours.

THE COURT: |If we start at 9:30, that
takes us to 11:00. Wwo is going to be first?

MR MLNE-SMTH M. Burt.

THE COURT: Wiy can't Leitner go after
| unch?

MR. M LNE-SM TH. Because he needs to
be able to catch a flight, | think, by two o'clock.

THE COURT: \Wy?

MR MLNE-SM TH. To get back to New
York for an event.

THE COURT: What's the event?

MR MLNE-SMTH | don't know. W
have -- he's in the hotel now.

THE COURT: Well, you'd better talk it

through with counsel. | don't like to upset
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arrangenents, but | appreciate what M. D Pucchio
is telling ne.

MR MLNE-SMTH. As do |.

THE COURT: | think you'd better have a
chat wiwth these fellows to just see how i nportant
it is. Al right. W'IIl cone back at -- we can
start at 9:30 sharp, okay?

-- Whereupon court adjourned at 5:00 p.m
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REPORTER S CERTI FI CATE

|, KIMBERLEY A. NEESON, RPR, CRR
CSR, CCP, CBC, Certified Shorthand Reporter,
Real ti me Systens Adm nistrator, certify;

That the foregoing proceedi ngs were
taken before nme at the tinme and place therein set
forth, at which tine the witness was put under oath
by ne;

That the testinony of the w tness
and all objections nade at the tine of the
exam nation were recorded stenographically by ne
and were thereafter transcri bed;

That the foregoing is a true and

correct transcript of ny shorthand notes so taken.

Dated this 5th day of COctober, 2016.

fff/féfi’-}y” /g/ :5-—

NEESON COURT REPORTI NG | NC.
PER. KI MBERLEY NEESON, FAPR RPR CRC,
CSR (ON & AB), CBC, RSA
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