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Court File No. CV-17-587463-CLAl

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

BETWEEN:

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL

CORPORATION
Plaintiffs

and

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC.,
C.0.B., ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE
VENTURES LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON

INVESTMENTS MASTER FUND LP, AIMF GP, ANSON CATALYST
MASTER FUND LP, ACF GP, MOEZ KASSAM, ADAM SPEARS, SUNNY
PURI, CLARITYSPRING INC,, NATHAN ANDERSON, BRUCE
LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, JEFFREY
MCFARLANE, DARRYL LEVITT, RICHARD MOLYNEUX and JOHN DOES

#1-10
Defendants
and
CANACCORD GENUITY CORP.
Third Party
THIRD PARTY DEFENCE AND COUNTERCLAIM
1. The third party, Canaccord Genuity Corp. (“Canaccord Genuity”), admits the allegations

contained in paragraphs 4, 11 and 19 of the Third Party Claim,

2, Canaccord Genuity denies the allegations contained in paragraphs 1,2, 5,7, 8, 9, 10, 12,
13,14, 15, 16, 17, 18, 20, 21, 22, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39,40 and

41 of the Third Party Claim,
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3. Canaccord Genuity has no knowledge, or incomplete knowledge, in respect of the

allegations contained in paragraphs 3, 6 and 23 of the Third Party Claim.

I. The Parties

4, Canaccord Genuity is the Canadian operating subsidiary of Canaccord Genuity Group Ing,
The capital markets division of Canaccord Genuity offers investment banking, research, sales and

trading services to institutional and corporate clients.

5. The defendant / third party plaintiff, Bruce Langstaff (“Langstaff’), was employed by
Canaccord Genuity as a Managing Director, Canadian Equity Sales, from November 18, 2013

until his employment was terminated by Canaccord Genuity effective September 26, 2017.

II. Overview

6. The plaintiffs in the main action, The Catalyst Capital Group Ine. (*Catalyst™) and Callidus
Capital Corporation (“Callidus”, and together with Catalyst, the “Plaintiffs”), claim that Langstaff
participated in a conspiracy to launch a short attack on Callidus’ stock (the “Alleged Conspiracy”)

perpetrated by other defendants to the main action.

7. Specifically, the Plaintiffs claim that, in August 2017, Langstaff assisted parties defined in
the Statement of Claim as the “Wolfpack Conspirators” in taking short positions in the stock of

Callidus in furtherance of the Alleged Conspiracy.

8. In his Statement of Defence and Counterclaim, Langstaff denies that the Alleged
Conspiracy exists. Alternatively, Langstaff pleads that if the Alleged Conspiracy exists, he has no

knowledge of it and did not participate in it, In particular, Langstaff denies having facilitated the
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placement of any short trades in Callidus® stock during the relevant time period for any client of

Canaccord Genuity or for himself.

9. In the Third Party Claim, Langstaff claims contribution and indemnity from Canaccord
Genuity for any damages he is found to owe the Plaintiffs in the main action as a result of his acts

or omissions while an employee of Canaccord Genuity.

10.  Canaccord Genuity denies that Langstaff was involved in the Alleged Conspiracy and
denies that Langstaff is liable to the Plaintiffs in the main action. In the alternative, if Langstaff is
liable to the Plaintiffs, all such liability arises as a result of conduct undertaken by Langstaff

outside of the scope of his employment for which Canaccord Genuity is not liable.

11.  In the Third Party Claim, Langstaff also claims against Canaccord Genuity for damages in
relation to the termination of his employment, including on the basis that Canaccord Genuity acted

impropetly by terminating Langstaff’s employment as a result of pressure from the Plaintiffs.

12, Canaccord Genuity did not terminate Langstaff’s employment because of any pressure
exetted on Canaccord Genuity by the Plaintiffs. To the contrary, Canaccord Genuity terminated
Langstaff’s' employment in good faith following repeated incidents of misconduct by Langstaff

and as part of a broader restructuring by Canaccord Genuity.

13,  Altematively, if this Court determines that Langstaff engaged in the conduct alleged by the
Plaintiffs in the main action, or any of it, Canaccord Genuity relies upon such finding as the basis

for after-acquired just cause for its termination of Langstaff’s employment.
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14.  In the further alternative, Canaccord Genuity pleads that the combination of Langstaff’s
known misconduct prior to his termination, and any findings by this Court of additional
misconduct as alleged by the Plaintiffs in the main action, together form the basis for

after-acquired just cause for Langstaff’s termination,

III. Langstaff’s Employment with Canaccord Genuity

15, On or about November 4, 2013, Langstaff executed an employment agreement with
Canaccord Genuity (the “Employment Agreement™), Langstaff commenced employment with

Canaccord Genuity as a Managing Director, Canadian Equity Sales, effective November 18, 2013,

16,  Pursuant to the Employment Agreement, Langstaff was compensated at an annual rate of
$150,000 plus a discretionary bonus, With respect to the bonus, the Employment Agreement
stated:
You must be employed at the time of the payment to be eligible for this
discretionary bonus and, for greater certainty, in the event of a termination of

employment prior to such date (whether with or without just cause), no bonus will
have been earned and you will not be entitled to such bonus nor any portion thereof,

17.  Langstaff was also paid a forgivable loan pursuant to Canaccord Genuity’s stock matching

prograrmi.

18.  As part of his obligations under the Employment Agreement, Langstaff undertook not to
divulge any information obtained as a result of his employment with Canaccord Genuity and to
execute additional acknowledgements of his confidentiality obligations as reasonably requested by

Canaccord Genuity from time to time.
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19.  Shortly after the commencement of his employment, Langstaff signed an
acknowledgement of his obligations under Canaccord Genuity’s Confidentiality &

Non-Disclosure Policy.

IV. Inappropriate Conduct by Langstaff and the Restructuring

20. Leading up to the restructuring, which is described in greater detail below, Langstaff
engaged in conduct that had the effect of embarrassing Canaccord Genuity and harming its

relationships with two of its clients.

21.  Onthe first occasion, Langstaff was disciplined with respect to the conduct in question, He
received a formal disciplinary letter on August 9, 2017 (the “Disciplinary Letter”) in which
Canaccord Genuity expressed its disappointment with Langstaff’s poor judgment and lack of
professionalism, and reiterated Langstaff’s obligations to comply with Canaccord Genuity’s
policies. Canaccord Genuity warned Langstaff that any similar conduct in the future would
constitute grounds for further discipline, up to and including dismissal. Langstaff signed the

Disciplinary Letter in full acceptance of its contents and terms on August 15, 2017

22.  Subsequently, Canaccord Genuity received a complaint from Catalyst with respect to
Langstaff’s supposed involvement in the Alleged Conspiracy. While Canaccord Genuity found no
evidence that Langstaff had engaged in the Alleged Conspiracy, its investigation identified other
conduct that fell below the reasonable performance standards expected of Langstaft by Canaccord

Genuity and put Canaccord Genuity’s business interests at risk.

23, In September 2017, Canaccord Genuity undertook a general restructuring and realignment

of its capital markets division, particularly within the sales and trading group (the
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“Restructuring”). As pari of the Restructuring, Canaccord Genuity determined that it would
terminate the employment of eight employees in its capital markets division, mostly within its
sales and trading group. In determining which employees would be affected, Canaccord Genuity
considered a wide range of factors including, but not limited to, cost, the employee’s performance,

business risk, personality, and other business-related factors,

V. The Termination of Langstaff’s Employment

24,  Canaccord Genuity had lost faith in Langstaff because of the harm he had caused to
Canaccord Genuity’s business interests as set out above. As a result of this and other strategic and
business considerations, Langstaff was included in the group of employees to be terminated as part
of the Restructuring, Langstaff's employment was terminated without cause on September 27,

2017, along with seven other Canaccord Genuity employees,

25. At the time of his termination, Canaccord Genuity paid Langstaff the minimum
requirements under the Employment Standards Act. Canaccord Genuity offered Langstaff

payment of reasonable compensation in lieu of notice, which was refused.

26.  InJanuary 2018, pursuant to the terms of the Employment Agreement, Canaccord Genuity
released the shares held by Langstaff pursuant to the share matching program in the Employment
Agreement, In the event that Canaccord Genuity is found to have just cause for Langstaff’s
termination, Langstaff would not be entitled to the release of those shares under the terms of the

Employment Agreement.
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a) After-Acquired Cause

27.  Inthe alternative, if this Court determines that Langstaff engaged in the conduct alleged by
the Plaintiffs in the main action, or any of it, Canaccord Genuity relies upon such finding as the

basis for after-acquired just cause for its termination of Langstaff’s employment.

28.  In the further alternative, Canaccord Genuity pleads that the combination of Langstaff’s
known misconduct prior to his termination, and any findings by this Court of additional
misconduct as alleged by the Plaintiffs in the main action, together forms the basis for

after-acquired just cause for Langstaff’s termination,

b) No Bad Faith

29.  Contrary to the allegations at paragraphs 59 to 67 of the Third Party Claim, Canaccord
Genuity did not terminate Langstaff’s employment as a result of any pressure by the Plaintiffs to
do so. Rather, Langstaff was terminated in good faith as part of the Restructuring, and because of
the repeated instances of inappropriate and unprofessional conduct that breached the terms of his
employment with Canaccord Genuity and other business considerations. Any statement to the
contrary made to Langstaff by employees of Canaccord Genuity or others was unauthorized,

uninformed and mistaken,

30. For the reasons set out above, Canaccord Genuity’s termination of Langstaff’s
employment was done entirely in good faith. Contrary to the allegations in the Third Party Claim,
Langstaff's termination by Canaccord Genuity was in no way arbitrary, capricious, or done

without regard to Langstaff’s interests under the Employment Agreement.
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31.  In any event, even if Langstaff was terminated as a result of a request or demand by
Catalyst and/or Callidus, which is denied, that reason would not constitute ‘bad faith’ termination
of Langstaff’s employment. To the contrary, Canaccord Genuity was entitled to terminate
Langstaffs employment at any time and for any reason. The restructuring, Langstaff’s
inappropriate behaviour, and the harm this behaviour caused to Canaccord Genuity’s business
interests each constitute justifiable, good faith reasons for the termination of Langstaff’s

employment,

VI. Damages

32, If, as pled in the alternative above, Langstaff's conduct constituted just cause for his

termination, then Langstaff is not entitled to any further payments or compensation.

33. If Langstaff’s termination was without cause, then he is entitled to reasonable notice ot
compensation in lieu of notice, As set out above, Canaccord Genuity has offered reasonable
compensation in lieu of notice for Langstaff’s termination, which has been refused. The amounts
claimed by Langstaff at paragraphs 43 to 56 of the Third Party Claim as compensation over the

notice period are excessive and unreasonable.

34.  Contrary to paragraphs 12 to 17 of the Third Party Claim, any additional discretionary

bonus amounts were payable to Langstaff entirely at Canaccord Genuity’s sole discretion,

35, Under the Employment Agreement, Langstaff ceased to be eligible for any discretionary
bonus payments following the termination of his employment on September 26, 2017. Canaccord

Gennity denies that Langstaff is entitled to any amounts for earned but unpaid compensation,
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including but not limited to any bonus amounts, as alleged or at all. Contrary to the allegation at

paragraph 43 of the Third Party Claim, Canaccord Genuity has not been unjustly enriched.

36.  Canaccord Genuity denies that it breached any duties or obligations owed to Langstaf¥, as

alleged at paragraphs 59 to 66 of the Third Party Claim, or at all,

37.  If Canaccord Genuity is found to have breached a duty or obligation owed to Langstaft,
which is denied, Canaccord Genuity denies that Langstaff has suffered any damages for which

Canaccord Genuity is responsible.

38,  Inthe alternative, if Langstaff has suffered damages for which Canaccord Genuity is liable,
which is denied, Langstaff has failed to mitigate his damages by seeking other employment or
pursuing other opportunities. In the further alternative, LangstafT has mitigated his damages but

has failed to take such mitigation into account in his claim for damages.

39.  Inresponse to the allegations at paragraphs 57 and 58 of the Third Party Claim, Canaccord

(enuity denies that Langstaff is entitled to the declaration sought.

VIL. Extraordinary Damages are Not Warranted

40,  Canaccord Genuity denies that any extraordinary damages are warranied, including
punitive and aggravated damages, or damages for the breach of the duty of good faith and fair
dealing, As set out above, Canaccord Genuity has acted in good faith at all times and has

discharged its duties to Langstaff.

41,  Accordingly, there are no damages for which Canaccord Genuity is liable to Langstaff.
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VIII. Langstaff is not Entitled to Contribution and Indemnity in the Main Action

42.  Any losses suffered by the Plaintiffs in the main action, which are denied, were not caused

or contributed to by an act or omission of either Langstaff or Canaccord Genuity.

43,  Canaccord Genuity denies that the Plaintiffs have suffered any damages for which

Langstaff is liable.

44,  Inthe alternative, any liability to the Plaintiffs on the part of Langstaff arises from conduct
outside the scope of Langstaff’s employment with Canaccord Genuity. As a result, Canaccord
Genuity is not liable to Langstaff for contribution and indemnity for any amounts that he may be

ordered to pay the Plaintiffs in the main action.

45,  Contrary to the allegation at paragraph 34 of the Third Party Claim, Langstaff was not an
“officer or director” of Canaccord Genuity, and Canaccord Genuity has no statutory or common
law obligation to indemnify Langstaff or to contribute to any award for damages, costs, interest,

penalties, taxes or other amounts in the main action,

46.  Canaccord Genuity asks that this proceeding be dismissed with costs,

COUNTERCLAIM

47,  Canaccord Genuity claims as against Langstaff for:
a) 86,000 shares of Canaccord Genuity Group Inc, (formerly called Canaccord Financial Inc.)
or the monetary equivalent thereof;
b) Pre-judgment and post-judgment interest pursuant to the Couris of Justice Act, R.5.0.

1990, ¢. C-43;
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¢) Costs of this counterclaim and of the main action on a substantial indemnity basis; and

d) Such further relief as this Honourable Court deems just.

@go13/018

Canaccord Genuity repeats and relies on the allegations in the Statement of Defence to

Langstaff’s Third Party Claim.

49.

50.

Pursuant to the Employment Agreement, the parties agreed:

If you purchase Common shares in the capital of Canaccord Financial Ine. [now
called Canaccord Genuity Group Inc.] (“CF Shares™) within six months of the date
you begin employment with Canaccord in any amount up to $300,000 (the “Match
Limit™), then Canaccord will loan to you, without interest, on the Standard
Forgivable Matching Purchase Loan Terms established by Canaccord (the
“Terms"”), a matching amount of money (the “Loan™) for the purpose of purchasing
additional CF Shares in the market (which, because of market conditions, may be
less than the number of shares you purchase),

If you resign from your employment with Canaccord or you are terminated from
that employment for cause then, subject to applicable securities laws relating to
exempt issuer bids, you will forthwith sell and Canaccord will forthwith purchase
the shares representing the unforgiven portion of the Loan for a consideration per
share equal to the Purchase Price Per Share (as defined in the Terms), and
Canaccord will accept that amount in full satisfaction of any amount of the Loan
then outstanding. After the date of resignation or termination, you will not be
entitled to any of the benefits or rights accruing to the shares repurchased by
Canaccord and such rights will accrue only to Canaccord, The "shares representing
the unforgiven portion of the Loan" is the proportion of the CF Shares purchased
with the Loan (the “Canaccord Match Shares™) that the amount of the Loan which
has not been forgiven at the date of resignation or termination bears to the
Aggregate Purchase Price (as defined in the Terms).

Pursuant to the share matching provisions of the Employment Agreement, Canaccord

Genuity purchased 86,000 shares of Canaccord Genuity Group Inc. (formetly called Canaccord

Financial Inc.), to be held as collateral against the forgivable loan. On January 9, 2018, following

Langstaff’s termination, Canaccord Genuity released 86,000 shares of Canaccord Genuity Group
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Ine. (formerly called Canaccord Financial Inc.) to Langstaff in accordance with the Employment

Agreement.

51. If, as pled in the alternative above, Canaccord Genuity is found to have terminated
Langstaff’s employment for just cause, then Langstaff was not entitled to the forgiveness of the
loan or to the release of shares pursuant to the share matching program. In that event, Langstaff
has received a windfall of 86,000 shares of Canaccord Genuity Group Inc, (formerly called
Canaccord Financial Inc.) If, at the time of judgment, the shares have decreased in value, then
Langstaff is liable for the return of the shares as well as the difference in value between the cost at
purchase and the value on the date of judgment. If, at the time of judgment, the shares have
increased in value, then Langstaff is liable for the return of the shares or an amount of money equal

to their value on the date of judgment,.

52,  Canaccord Genuity proposes that this Counterclaim be tried concurrently with the Third

Party Claim.

March 9, 2018 CRAWLEY MACKEWN BRUSH LLP
Barristers & Solicitors
Suite 800, 179 John Street
Toronto ON MS3T 1X4

Robert Brush (LSUC# 40373N)
Tel:  416-217-0822
|

tbrush@cmblaw.ca
Clarke Tedesco (LSUCH 55391C)
Tel:  416-217-0884

stedesco@emblaw.ca

Dana Carson (LSUCH# 65439D)
Tel:  416-217-0110
dearson@emblaw ca

Lawyers for the third party, Canaccord
Genuity Corp.
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TO: MILBURN & ASSOCIATES
Barristers & Solicitors
20 Toronto Street
Suite 860
Toronto, ON MS5C 2B8

A, Jane Milburn
Tel: 647.728.8081
Jmilburn@milburniaw.ca

Devin M. Jarcaig
Tel:  647.728.8083
djarcaig@milburnlaw.ca

Tel: 416.238.7865
Fax: 647.689,2983

Lawyers for the defendant
Bruce Langstaff

AND TO: MOORE BARRISTERS
Barristers & Solicitors
393 University Avenue
Suite 1600
Toronto, ON M3G 1E6

David C. Moore

david @moorebarristers.ca

Tel: 416,581.1818
Fax: 416.,581.1279

Lawyers for the plaintiffs
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DAVIES WARD PHILLIPS & VINEBERG LLP
Barristers and Solicitors

155 Wellington Street West

37th Floor

Toronto, ON M5V 317

Kent E. Thomson
Tel: 416.863.5566
kentthomsongddwpv.com

Matthew Milne-Smith

Tel: 416,861.5593
mmilne-smith@dwpv.com

Andrew Carlson
Tel: 416.367.7437
acarlson@ldwpy.com

Tel: 416.863.0900
Fax: 416.863.0871

Lawyers for the defendants
West Face Capital Inc, and Gregory Boland

TORYS LLP

Barristers and Solicitors
79 Wellington Street West
Suite 3000

Box 270, TD South Tower
Toronto, ON MS5SK IN2

Andrew Bernstein
Tel: 416.865.7678
ahornstein@lorys.com

Linda M, Plumpton
Tel: 416.865.8193
Iplumpton@torys.com

Tel: 416.865.0040
Fax: 416.,865.7380

Lawyers for the defendants

M5V Advisors Ing. ¢.0.b. Anson Group Canada, Admiralty Advisors LLC, Frigate

@Zole/018

Ventures LP, Anson Investments LP, Anson Capital LP, Anson Investments Master
Fund LP, AIMF GP, Anson Catalyst Master Fund LP, ACF GP, Moez Kassam, Adam

Spears and Sunny Puri
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CLARITYSPRING INC,
545 5th Avenue , 8th Floor
New York , NY 10017

defendarit

NATHAN ANDERSON
¢/o ClaritySpring Inc.

545 5th Avenue, 8th Floor
New York, NY 10017

defendant

ST. LAWRENCE BARRISTERS
144 King Street East
Toronto, ON M3C 1G8

Phil Tunley

phil.tunloy@@stibarristers.ca
Tel: 647.245.8282
Fax:

Lawyers for the defendant
Rob Copeland

SCOTT VENTURO RUDAKOFF LLP

Lawyers
1500, 222 3rd Ave SW
Calgary, AB T2P 0B4

Eugene J. Bodnar
E.Bodnar{@scottventuro.com

Tel:  403.261.9043
Fax: 403.265.4632

Lawyers for the defendant
Kevin Baumann

JEFFREY MCFARLANE
220 Dominion Drive, Suite B
Morrisville, NC 27560

defendant

@go1y/018
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DANSON & ZUCKER
Barristers and Solicitors
375 University Avenue
Suite 701

Toronto, ON M5G 215

Symon Zucker
sz@bondlaw.net
Tel: 416.863.9955
Fax: 1.855.696.5441]

Lawyers for the defendant
Darryl Levitt

SOLOMON ROTHBART GOODMAN LLP

Barristers
375 University Avenue, Suite 701
Toronto, ON M3G 2]5

Melvyn L. Solomon
msolomon@srglegal.com

Tel:  416,947.1093
Fax:

Lawyers for the defendant
Richard Molyneux

JOHN DOES #1-10

defendant
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