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PART I ~ INTRODUCTION 

1. This is a motion by West Face Capital Inc. (“West Face”) to contest two claims of 

privilege asserted by the “Catalyst Parties”1 in the context of the cross-examination of 

James Riley in the pending “Anti-SLAPP Motions” scheduled to be heard by Justice 

McEwen in May 2021. 

2. West Face has elected to bring this motion in respect of only two discrete 

categories of documents that are central to the Anti-SLAPP Motions and not subject to 

any valid claim of privilege. Specifically, West Face seeks production of: 

(a) the “Strategic Review and Remediation Plan” that was prepared by Callidus’s 

Interim CEO, Patrick Dalton, and provided to Callidus’s Board of Directors in 
late February 2019 (the “Dalton Report”); and 

(b) several communications between the Catalyst Parties and “Vincent Hanna”, 

Danny Guy, John Kingman Phillips (Mr. Guy’s lawyer), and/or Derrick Snowdy 
(a private investigator allegedly working for Mr. Guy) (the “Guy Documents”). 

3. For the reasons set out below, these two categories of documents are directly 

relevant to the Anti-SLAPP Motions, are not subject to any valid claims of privilege, and 

should be produced.  

PART II ~ SUMMARY OF FACTS 

A. Brief Procedural History to this Motion 

4. The Catalyst Parties commenced this action (the “Wolfpack Action”) on 

November 7, 2017, accusing West Face, members of the media, borrowers from Callidus, 

and members of the financial community, of conspiring to “short and distort” the shares 

                                              
1  The Catalyst Parties are: The Catalyst Capital Group Inc., Callidus Capital Corporation, Newton 

Glassman, Gabriel De Alba, and James Riley. 
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of Callidus.2 In reality, the Catalyst Parties seek to punish and chill the speech of those 

who dared criticize or oppose them, even as the share price of Callidus spiralled from 

over $20 per share in the Fall of 2014, down to $0.75 per share in a going private 

transaction in November 2019. 

5. West Face has brought a motion under section 137.1 of the Courts of Justice Act 

(the “CJA”) to dismiss this proceeding as against it on the basis that the Wolfpack Action 

is a “strategic lawsuit against public participation” with no merit (“West Face’s Anti-

SLAPP Motion”). Various other Defendants to the Wolfpack Action have launched 

parallel Anti-SLAPP Motions to dismiss the proceeding as against them. The Catalyst 

Parties have also brought a counter-Anti-SLAPP Motion to dismiss portions of West 

Face’s Counterclaim against them (the “Catalyst Parties’ Partial Anti-SLAPP Motion”). 

James Riley has sworn numerous Affidavits in support of the Catalyst Parties’ position on 

these Anti-SLAPP Motions, and was cross-examined on those Affidavits by counsel to 

West Face in October 2020. During the cross-examination of Mr. Riley, the Catalyst 

Parties’ counsel refused to permit him to answer any questions about the basis for the 

Catalyst Parties’ many assertions of privilege (including over the Dalton Report and the 

Guy Documents).3 

6. The Guy Documents go to the core of these proceedings because, by the Catalyst 

Parties’ own account, an email sent by “Vincent Hanna” (a fictional alias) to Newton 

Glassman on August 11, 2017 was a principal impetus behind the Wolfpack Action. 4 

                                              
2  See the Plaintiffs’ Fresh as Amended Statement of Claim dated July 19, 2019 (“Catalyst Claim”), 

West Face’s Motion Record dated November 17, 2020 (“MR”), Vol. 1, Tab 2-1, p. 65. 
3  See, e.g., Transcript of the Examination of James Riley, dated October 27, 2020 (“October 27 Riley 

Transcript “), MR, Vol. 3, Tab 2-19, pp. 775-776; and Transcript of the Examination of James Riley, 
dated October 26, 2020 (“October 26 Riley Transcript “), MR, Vol. 3, Tab 2-19, pp. 698-699.  

4  Affidavit of James Riley dated May 29, 2020, MR, Vol. 4, Tab 2-49, pp. 988-989.  
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Although the Catalyst Parties received several more emails from “Vincent Hanna” and 

later had communications with Danny Guy, the individual behind that email account, they 

have refused to produce anything but the one initial document that they so heavily rely 

on.5  

7. The Dalton Report, which Mr. Dalton delivered to the Board of Directors of Callidus 

in February 2019, involved “looking at the business, understanding where it is, and 

understanding how it got there”. 6  These considerations are directly relevant to the 

Catalyst Parties’ assertion in these proceedings that the Defendants are responsible for 

the failure of Callidus as a business.7 The Catalyst Parties have refused to produce the 

Dalton Report. 

8. West Face launched this motion by Notice of Motion dated November 17, 2020. 8 

On December 28, 2020, the Catalyst Parties delivered a further Affidavit of Mr. Riley that 

explained, for the first time, the basis for the Catalyst Parties’ various assertions of 

privilege. Following cross-examinations, West Face seeks relief in respect of only the 

Dalton Report and the Guy Documents in the context of these Anti-SLAPP Motions, while 

reserving the right to seek further relief in respect of the other refusals and/or categories 

of documents following the Anti-SLAPP Motions if still relevant. 

                                              
5  Supplemental Schedule B of the Catalyst Parties, MR, Vol. 2, Tab 2-17, p. 493. 
6  Transcript of the Examination of Patrick Dalton on January 5, 2021 (“Dalton Examination”), West 

Face’s Supplemental Motion Record dated November 8, 2020 (“SMR”), Tab 3, p.97. 
7  Catalyst Claim, MR, Vol. 1, Tab 2-1, pp. 139-141; West Face and Gregory Boland’s Fourth Fresh as 

Amended Statement of Defence and Counterclaim (“West Face Defence and Counterclaim”), MR, 
Vol. 1, Tab 2-2, pp. 160-162. 

8  West Face and Gregory Boland’s Notice of Motion dated November 17, 2020, MR, Vol. 1, Tab 1, pp. 
1-23. 
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PART III ~ ISSUES, LAW, AND ARGUMENT 

A. The Issues 

9. The issues on this motion are:  

(a) whether the Dalton Report is subject to solicitor-client privilege; and 

(b) whether the Guy Documents are subject to solicitor-client and litigation 

privileges. 

10. The answer to each of these questions is “no”. 

B. General Principles Governing Refusals to Produce Documents on a Pending 
Motion 

11. The Rules9 and principles governing the proper scope of cross-examination on an 

Affidavit in a pending motion are well-established. As noted by Justice Perell in his oft-

cited decision in Ontario v. Rothmans Inc., the test for relevance is whether the question 

asked or document sought to be produced is relevant to the pending motion or to the 

deponent’s evidence on that motion.10 

C. The Dalton Report Must Be Produced 

(i) The Dalton Report is Relevant 

12. Patrick Dalton was hired by Callidus’s Board of Directors as a consultant and 

Interim CEO effective November 5, 2018. He resigned from Callidus approximately four 

months later, on March 8, 2019. During his short tenure with Callidus, Callidus’s Board of 

Directors asked Mr. Dalton to prepare a “Strategic Review and Remediation Plan” (the 

“Dalton Report”), which he presented to the Board on February 28, 2019. Mr. Dalton is 

                                              
9  Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Rules 34.12 and 34.15. 
10  Ontario v. Rothmans Inc., [2011] O.J. No. 1896 (S.C.J.), ¶143, leave to appeal refused, [2011] O.J. 

No. 2811 (Div. Ct.), West Face’s Book of Authorities (“WFBOA”), Tab 11. 
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not a lawyer, and his Report does not contain legal advice of any kind.11 

13. The Dalton Report goes to the heart of the Catalyst Parties’ allegations that West 

Face and the other Defendants caused the downfall of Callidus’s business (to the 

detriment of its major shareholder, Catalyst). 12  Mr. Dalton is a seasoned business 

professional with considerable experience as a senior business advisor to credit firms 

undergoing transitions or ownership changes.13 He was retained by Callidus’s Board of 

Directors (and not by any lawyer) with a mandate to prepare the Dalton Report.14 He 

confirmed during cross-examination that his Report was “based on [his] analysis of the 

company”, and “grounded in the facts as [he] saw them”. 15  Mr. Dalton confirmed 

(unsurprisingly) that the recommendations he set out in his Report were “business in 

nature”, and not legal.16 

14. West Face’s CEO, Gregory Boland, has sworn an Affidavit stating that 

shortly after Mr. Dalton resigned from Callidus, he spoke to Mr. Boland about the Dalton 

Report. Mr. Boland’s evidence was that Mr. Dalton told him he had concluded “that the 

equity of Callidus had limited remaining value, and that the business needed restructuring 

and an infusion of new capital if it was to survive”.17 The Catalyst Parties’ elected not to 

                                              
11  Affidavit of Patrick Dalton, sworn January 4, 2021 (“Dalton Affidavit”); Excerpt of the December 

2018 MD&A of Callidus (“Callidus MD&A”), SMR, Tab 1-2, p. 16; LinkedIn Profile of Patrick Dalton 
(“Dalton LinkedIn Profile”), SMR, Tab 1-1, pp. 7-14; Dalton Examination, SMR, Tab 3, pp. 84-115. 

12  Catalyst Claim, MR, Vol. 1, Tab 2-1, pp. 139-141; West Face Defence and Counterclaim, MR, Vol. 1, 
Tab 2-2, pp. 160-162. 

13  Dalton LinkedIn Profile, SMR, Tab 1-1, pp. 7-14; Dalton Examination, SMR, Tab 3, pp. 89-90. 
14  Dalton LinkedIn Profile, SMR, Tab 1-1, p. 10; Dalton Affidavit, para. 4; Callidus MD&A, SMR, Tab 1-

2, p. 16; Affidavit of Gregory Boland Affirmed December, 31, 2021 (“December Boland Affidavit”), 
para. 3-9, SMR, Tab 1, pp. 3-4, Callidus MD&A, SMR, Tab 1-2, p. 16; Dalton Examination, SMR, 
Tab 3, pp. 94-95.  

15  Dalton Examination, SMR, Tab 3, pp. 96-97. 
16  Dalton Examination, SMR, Tab 3, p. 101. 
17  December Boland Affidavit, para. 10, SMR, Tab 1, pp. 4-5.  
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cross-examine Mr. Boland on his Affidavit, and Mr. Dalton did not deny this evidence in 

his responding Affidavit sworn on this motion. Mr. Dalton also conceded on cross-

examination that his Report “didn’t address any of Callidus’s ongoing litigation”,18 which 

implies that he identified causes of Callidus’s dire financial condition that were 

independent of the matters raised in this litigation. The Dalton Report is therefore likely to 

contain evidence that bears directly on, to use the language of s. 137.1(4)(b) of the Courts 

of Justice Act, “the harm likely to be or have been suffered by [the Catalyst Parties] as a 

result of [West Face’s] expression”19 — or more particularly, whether any harm suffered 

by Callidus was entirely self-inflicted. 

(ii) The Dalton Report is Not Privileged 

15. The Catalyst Parties bear the onus of establishing that the prerequisites for 

solicitor-client privilege clearly and fully apply to the Dalton Report.20 They therefore must 

proffer specific and compelling evidence demonstrating that the Dalton Report embodies 

the seeking or giving of legal advice by means of confidential communications passing 

between lawyer and client.21 Even taking the self-serving evidence of Messrs. Dalton and 

Riley at its highest, it is incompatible with an assertion of solicitor-client privilege  

                                              
18  Dalton Examination, SMR, Tab 3, p. 102. 
19  R.S.O. 1990, c. C.43. 
20  General Accident Assurance Co. v. Chrusz, [1999] O.J. No. 3291 (C.A.), ¶95 (“Chrusz”), WFBOA, 

Tab 6; Nova Chemicals (Canada) Ltd. v. Ceda-Reactor Ltd., [2014] O.J. No. 3284 (S.C.J.), ¶37 
(“Nova Chemicals”), WFBOA, Tab 8; R. v. Gong, [2019] O.J. No. 5879 (S.C.J.), ¶12, 38 & 78, 
appeal quashed, [2020] O.J. No. 3954 (C.A.), leave to appeal refused, [2020] S.C.C.A. No. 24 (“R. v. 
Gong”), WFBOA, Tab 13; Intact Insurance Co. v. 1367229 Ontario Inc., [2012] O.J. No. 4498 
(S.C.J.), ¶14 & 15 (“Intact Insurance”), WFBOA, Tab 7; Sky Solar (Canada) Ltd. v. Economical 
Mutual Insurance Co., [2015] O.J. No. 3913 (S.C.J.), ¶73 (“Sky Solar”), WFBOA, Tab 15; XCG 
Consultants Inc. v. ABB Inc., [2014] O.J. No. 899 (S.C.J.), ¶31, 61 & 63 (“XCG”), WFBOA, Tab 18; 
St. Elizabeth Society v. Hamilton-Wentworth, [2004] O.J. No. 1428 (S.C.J.), ¶5 (“St. Elizabeth”), 
WFBOA, Tab 17; and Fresco v. C.I.B.C., [2019] O.J. No. 2979 (S.C.J.), ¶28 (“Fresco”), WFBOA, 
Tab 5. 

21  Intact Insurance, supra, ¶13-15, WFBOA, Tab 7; Sky Solar, supra, ¶73, 74 & 78, WFBOA, Tab 15; 
and R. v. Gong, supra, ¶27 & 38, WFBOA, Tab 13. 
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16. Both Mr. Dalton and Mr. Riley have acknowledged that the Dalton Report was 

intended to, and did, assess the business of Callidus, including both the cause of its 

demise and recommendations going forward. The Report was commissioned by Callidus 

and presented to its Board of Directors. While counsel may have used the Dalton Report 

to formulate legal advice, the Report itself contained no such advice. Instead, it was 

limited to Mr. Dalton’s analysis of the underlying facts using his business expertise.22 

17. Despite the vague and obfuscating language used in the Affidavits of Messrs. 

Dalton and Riley, neither states unequivocally that the Dalton Report was prepared for 

the specific purpose of obtaining legal advice for Callidus.23 Rather, the Dalton Report 

was commissioned by the Callidus Board for its own use and potentially that of Callidus’s 

majority shareholder, Catalyst. In this regard, the Report’s formal title – the “Strategic 

Review and Remediation Plan” – is significant, as is the fact that this title was used by 

each of Mr. Dalton and the Callidus Board in publicly and contemporaneously describing 

the Report.24 The Dalton Report was therefore precisely what its formal title suggests: a 

free-standing briefing document embodying and conveying Mr. Dalton’s strategic, 

financial and commercial analysis for the edification of the Callidus Board (and indirectly 

Catalyst). Mr. Dalton confirmed as much in cross-examination.25  

18. The contemporaneous Minutes of the Board Meeting where the Report was 

presented, are perhaps the best evidence that the Report was prepared by Mr. Dalton, 

                                              
22     Dalton Transcript, SMR, Tab 3, pp. 96-97. 
23  In this regard, it must be borne in mind that Mr. DiPucchio – whose receipt of the Report was 

emphasized by Mr. Dalton in his Affidavit – was never legal counsel for Callidus.  
24  Callidus MD&A, SMR, Tab 1-2, p. 16; Dalton LinkedIn Profile, SMR, Tab 1-1, p. 10.  
25  Dalton Examination, SMR, Tab 3, pp. 96-102; Callidus MD&A, SMR, Tab 1-2, p. 16; Dalton LinkedIn 

Profile, SMR, Tab 1-1, p. 10.  
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and used by the Callidus Board, for business purposes. These Minutes were taken by the 

esteemed Mr. Levin of the Fasken Martineau firm as Secretary, and the Catalyst Parties 

do not suggest that they are inaccurate or incomplete. The Minutes do not suggest that 

either the Report itself or the discussion set out in the Minutes involved any legal advice.26 

On the contrary, consistent with Mr. Dalton’s cross-examination, the Minutes make clear 

that the Dalton Report set out a business analysis and business recommendations. 

Indeed, the Minutes do not suggest that any counsel even participated in any of the 

discussions involving the Board and Mr. Dalton concerning Mr. Dalton’s Report, let alone 

in a meaningful or privileged manner.27 

19. In summary, there are at least six discrete reasons why this Court should reject 

the Catalyst Parties’ assertion of solicitor-client privilege over the Dalton Report:  

(a) First, and most fundamentally, the fact that the Dalton Report was created as 

a briefing document for review by the Callidus Board and not for counsel, is 

fatal to the allegation that it is protected by solicitor-client privilege. As recently 

noted by Justice Leach of this Court: “Documents prepared for purposes other 

than the seeking of legal advice will not attract solicitor-client privilege, even 

when supplied or copied to a lawyer.”28 This point was addressed more fully 

by Justice Grauer of the British Columbia Supreme Court in the following 

terms: 

…[I]t is important to distinguish between information 
developed for the purpose of being forwarded to counsel for 
consideration in the formulation of legal advice, and information 
developed for other purposes, such as due diligence, that is also 
forwarded to counsel as part of the information for counsel to 
consider in the formulation of legal advice. The former is 

                                              
26  February 28, 2019,Callidus Board Minutes (Exhibit 1 to the Examination of James Riley on January 

5, 2021) (“Callidus Board Minutes”, SMR, Tab 4, pp. 116-118. 
27  Callidus Board Minutes, SMR, Tab 4, pp. 116-118; Dalton Transcript, SMR, Tab 3, pp. 107-19.  
28  Nova Chemicals, supra, ¶34 [emphasis added], WFBOA, Tab 8; and R. v. Gong, supra, ¶53, 

WFBOA, Tab 13. 
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privileged. The latter is not, and does not become so because it 
is sent to or copied to counsel for consideration. 
… 

…[I]t is not enough that legal counsel may have used this 
information if it was not gathered for the purpose of facilitating 
the provision of legal advice [emphasis added].29  

(b) Second, the fact that a non-lawyer (e.g., Mr. Dalton) and one or more lawyers 

(e.g., Messrs. DiPucchio and Levin) are working simultaneously or 

collaboratively on their own intertwined or overlapping projects does not result 

in the non-lawyer’s work product becoming subject to solicitor-client 
privilege.30 Likewise, the fact that input from the non-lawyer may be helpful to 

the lawyer in providing legal advice does not thereby render the non-lawyer’s 

input privileged. As explained by Justice Doherty in the Court of Appeal’s 

seminal ruling in Chrusz: “Client-solicitor privilege is intended to allow the client 

and lawyer to communicate in confidence. It is not intended…to protect ‘...all 

communications or other material deemed useful by the lawyer to properly 

advise his client…’.”31 Where a pre-existing document is shared with a lawyer 

to assist her in providing legal advice, that document does not thereby become 
privileged32 (Mr. Riley agreed with this trite principle in cross-examination).33 

(c) Third, the fact that the Dalton Report contains business advice directed to the 

Callidus Board (and indirectly to Catalyst) is significant for another reason. The 

Supreme Court of Canada has specifically confirmed that business advice is 

never privileged, even if such advice is provided by a lawyer to her client.34 It 

                                              
29  Soprema Inc. v. Wolrige Mahon LLP, [2016] B.C.J. No. 1359 (S.C.), ¶4 & 12 (and also ¶14), 

WFBOA, Tab 16. 
30  R. v. Gong, supra, ¶6, 34, 36, 38, 39, 41 & 50-56, WFBOA, Tab 13. 
31  Chrusz, supra, ¶128 [emphasis added], WFBOA, Tab 6; R. v. Gong, supra, ¶34, WFBOA, Tab 13; 

and Nova Chemicals, supra, ¶34, WFBOA, Tab 8. 
32  R. v. Gong, supra, ¶36 & 53, WFBOA, Tab 13.  
33  Transcript of the Examination of James Riley on January 5, 2021 (“December Riley Transcript”), 

SMR, Tab 2, p. 69; Chrusz, supra, ¶90, WFBOA, Tab 6; Sky Solar, supra, ¶77, WFBOA, Tab 15; 
and Canadian Pacific Ltd. v. Canada, [1995] O.J. No. 4148 (Gen. Div.), ¶3 & 6 (“Canadian Pacific”), 
WFBOA, Tab 3. 

34  R. v. Campbell, [1999] S.C.J. No. 16, ¶50, WFBOA, Tab 12; XCG, supra, ¶38, WFBOA, Tab 18; and 
Nova Chemicals, supra, ¶34, WFBOA, Tab 8.  
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necessarily follows that business advice prepared by a non-lawyer for his 

employer must likewise be non-privileged, even if that business advice is 

contained in a document that was considered by a lawyer in the course of 

independently formulating related legal advice. 

(d) Fourth, in his Affidavit, Mr. Dalton emphasizes the fact that, prior to the 

Callidus Board meeting at which the Report was presented, Mr. DiPucchio 

reviewed a draft version of the document and proposed several changes.35 

With respect, given that no one has suggested that the Dalton Report itself 

contained legal advice, Mr. DiPucchio’s involvement in this manner is 

irrelevant. Mr. DiPucchio’s comments may have been privileged, but they do 

not transform a non-privileged document into a privileged one.36 This remains 

true even if counsel proposes revisions to the non-legal analysis contained in 
the document.37 

(e) Fifth, Mr. Riley’s Affidavit similarly seeks to make much of the facts (i) that 

Callidus expected Mr. Dalton to prepare a “privileged and confidential” report 

and (ii) that the Dalton Report was ultimately stamped “Confidential Attorney-

Client Privilege” by its author. With respect, neither the parties’ “expectation” 

that privilege would apply,38 nor their self-serving affixation of the “privileged” 

label,39 is relevant to this Court’s analysis. 

(f) Sixth, the attendance of Messrs. DiPucchio and Levin at the Callidus Board 

meeting at which the Dalton Report was delivered is irrelevant. The meeting 

was also attended by Rob Fedrock of Catalyst, who is not a lawyer.40 Legal 

advice actually provided by a lawyer to the directors at a Board meeting is of 

                                              
35  Dalton Affidavit, para. 4, p. 3. 
36  Chrusz, supra, ¶127, WFBOA, Tab 6; Sky Solar, supra, ¶77, WFBOA, Tab 15; Nova Chemicals, 

supra, ¶34, WFBOA, Tab 8; XCG, supra, ¶61, WFBOA, Tab 18; and Intact Insurance, supra, ¶21, 
WFBOA, Tab 7.  

37  XCG, supra, ¶38, WFBOA, Tab 18; and Nova Chemicals, supra, ¶37, WFBOA, Tab 8. 
38  R. v. Gong, supra, ¶41, 49 & 50, WFBOA, Tab 13; and St. Elizabeth, supra, ¶12, WFBOA, Tab 17. 
39  Nova Chemicals, supra, ¶37, WFBOA, Tab 8. 
40  Callidus Board Minutes, SMR, Tab 4, pp. 116-118; December Riley Transcript, SMR, Tab 2, p. 71. 
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course prima facie privileged. 41  However, the mere fact that a lawyer is 

present at a corporate meeting does not mean that all business conducted, all 

matters addressed, or all documents considered at that meeting thereby 

become subject to solicitor-client privilege.42  

20. In all of the circumstances, the Dalton Report is unquestionably not shielded from 

disclosure by solicitor-client privilege, and it must be produced. 

D. The Guy Documents Must Be Produced 

(i) The Guy Documents Are Relevant 

(a) The Catalyst Parties Rely Heavily on the Vincent Hanna Email 

21. One of the key pieces of documentary evidence concerning West Face most 

heavily relied upon by the Catalyst Parties is a dubious, unsolicited email that Mr. 

Glassman received on August 11, 2017 from a person using the fictional username 

“Vincent Hanna” (the “Vincent Hanna Email”). The Vincent Hanna Email was sent two 

days after the publication of the WSJ Article that is at the heart of the Wolfpack Action, 

and Mr. Riley relies on it heavily in each of the many Affidavits that he has filed in the 

Anti-SLAPP Motions.43 As noted by Riley in his recent Affidavit of December 28, 2020, 

the Vincent Hanna Email “described a ‘cabal’ of companies and individuals [including 

supposedly West Face and its CEO, Greg Boland] that were [allegedly] engaged in illegal 

stock manipulation, [and] whose goal was to ‘bring down’ Callidus and Glassman by 

‘acting in concert to short’ Callidus’s stock and spread false rumours in the 

                                              
41  Subject to the loss of such privilege through the presence of third parties at the meeting, or the 

dissemination of the meeting’s minutes to third parties – see St. Elizabeth, supra, ¶8, 9, 14-23, 
WFBOA, Tab 17.  

42  XCG, supra, ¶38, 45 & 58-59, WFBOA, Tab 18; and St. Elizabeth, supra, ¶8-9, WFBOA, Tab 17.  
43  Mr. Riley and the Catalyst Parties relied on and gave extensive concerning the Vincent Hanna Email 

in each of: (i) the Affidavit of James Riley dated December 5, 2019, MR, Vol. 4, Tab 2-48, pp. 978-
981; (ii) the Affidavit of James Riley dated May 29, 2020, MR, Vol. 4, Tab 2-49, pp. 988-989; and (iii) 
the Affidavit of James Riley dated August 20, 2020, MR, Vol. 4, Tab 2-50, pp. 994-996. 
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marketplace”.44 

22. The Vincent Hanna Email lies at the heart of both the Claim and Counterclaim in 

these proceedings. In the Claim, the Catalyst Parties have adopted holus bolus the 

pseudonymous Vincent Hanna Email’s wild allegations of a massive, wide-ranging 

conspiracy to “short and distort” the shares of Callidus surrounding the WSJ Article.  

23. With respect to the West Face Counterclaim, one of the four defamatory 

publications that is the subject of the Catalyst Parties’ Partial Anti-SLAPP Motion against 

West Face is a letter that Catalyst sent to its investors on August 14, 2017 containing the 

following accusations: 

As a brief update on the West Face and Wind litigation, new facts helpful to 
the case have been discovered. These relate not only to their standalone 
behavior but also to possible interference and market manipulation 
involving West Face and others in Callidus.45 

24. Mr. Riley has claimed that the Catalyst Parties sent this letter to their investors 

because they “felt obligated” to “inform” Catalyst’s investors of the supposedly “material 

information” contained in the Vincent Hanna Email.46 In other words, on the pending Anti-

SLAPP Motions, the Catalyst Parties rely heavily on the Vincent Hanna Email to justify 

the “public interest” in the “expression” that Catalyst made to its investors. 

25. Despite having put the Vincent Hanna Email at “centre stage,” the Catalyst Parties 

have asserted solicitor-client and litigation privilege over all of their subsequent 

communications with “Vincent Hanna”, including with the person who they allege was the 

                                              
44  December Riley Affidavit, para. 20, p. 7.  
45  West Face Defence and Counterclaim, MR, Vol. 1, Tab 2-2, pp. 214-217. See also the Affidavit of 

James Riley dated December 5, 2019, MR, Vol. 4, Tab 2-48, pp. 978-981. 
46  Affidavit of James Riley dated December 5, 2019, at paras. 108-109, MR, Vol. 4, Tab 2-48, pp. 980-

981. 



13 

 

true author of the Vincent Hanna Email, Danny Guy, his lawyer John Kingman Phillips, 

and their private investigator Derrick Snowdy (previously defined as the “Guy 

Documents”).  

(b) The Vincent Hanna Email Is of Dubious Veracity 

26. West Face’s position is that the allegations made against West Face in the Vincent 

Hanna Email are unequivocally false. On its face, the Vincent Hanna Email bears no 

hallmarks of reliability. It was an unsolicited email, from a pseudonymous account,47 using 

an email hosting service based in Norway designed to conceal the true identity of the 

sender.48 The allegations in the email are obviously scandalous and far-fetched in nature 

(and, as West Face will prove at the return of the Anti-SLAPP Motions, untrue in fact).  

27. The Catalyst Parties delivered their Affidavits of Documents on December 31, 

2019. Apart from the Vincent Hanna Email itself, the Catalyst Parties did not disclose or 

produce at that time a single other communication with Vincent Hanna on any Schedule 

to any of their Affidavits of Documents.  

28. In his May 29, 2020 Affidavit, Riley has asserted that Vincent Hanna’s identity is 

Danny Guy. Mr. Guy, for his part, has unequivocally and explicitly denied that he is 

“Vincent Hanna” in correspondence with counsel to West Face.49 In their Supplemental 

Schedule B delivered October 13, 2020, the Catalyst Parties for the first time disclosed 

that they in fact had further communications with “Vincent Hanna”, Danny Guy, Mr. Guy’s 

                                              
47  Vincent Hanna is the name of Al Pacino’s character in the movie “Heat”.  
48  As Runbox advertises on its “Why Runbox” webpage, Norway’s strong privacy legislation makes it 

impossible for a third party to identify the owner of a Runbox email account without a court order 
from the Norwegian authorities.  

49  See Danny Guy Correspondence, MR, Vol. 4, Tabs 2-53 & 2-54, pp. 1011-1016. 
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lawyer John Kingman Phillips, and Mr. Guy’s private investigator Derrick Snowdy. These 

documents are listed at Tables 1 and 2 of “Appendix 1” to this Factum. Given the weight 

put by the Catalyst Parties on the Vincent Hanna Email, and the obviously credibility 

problems with that email, it is essential to see the remaining Guy Documents to assess 

the credibility and good faith of the Catalyst Parties’ reliance on the Vincent Hanna Email, 

the only Guy Document that they have chosen to disclose. As will be explained below, 

the Catalyst Parties are not entitled to “cherry pick” the one document they want to rely 

on, and shield the rest of the Guy Documents from disclosure. 

(ii) The Guy Documents Are Not Privileged 

29. The Catalyst Parties claim that the Guy Documents are protected by some 

combination of solicitor-client privilege, litigation privilege, and common interest privilege. 

Each of these claims is addressed below.  

(a) No Solicitor-Client Privilege Exists Over the Guy Documents 

30. Mr. Riley has made a number of bald allegations that meetings were held and 

communications were exchanged between the Guy Parties and various counsel for the 

Catalyst Parties “for the purpose of investigating the allegations that Callidus was subject 

to a short and distort attack [and] obtaining legal advice about the best ways to protect 

the Catalyst Parties”.50 This evidence suffers from at least four fundamental flaws. 

31. First, vague and unparticularized assertions of solicitor-client privilege – 

particularly when such privilege supposedly attaches to an undefined body of documents 

– do not satisfy the evidentiary burden on the Catalyst Parties. As explained by Justice 

                                              
50  December Riley Affidavit, paras. 22 & 24, pp. 7-8.  
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Doherty in Chrusz: “Broad privilege claims which blanket many documents, some of 

which are described in the vaguest way, will often fail, not because the privilege has been 

strictly construed, but because the party asserting the privilege has failed to meet its 

burden.” 51 More particularly, this Court has disregarded affidavits filed in support of 

privilege claims: (i) that do nothing more than assert that lawyers were present during 

telephone conferences, interviews and meetings at which information was collected;52 or 

(ii) that simply make “bald statements of a general nature referring to a group of 

documents…seek[ing] or receiv[ing] legal advice.” 53 This is an apt description of the 

“evidence” in Mr. Riley’s Affidavit, and itself justifies the dismissal of the Catalyst Parties’ 

assertion of solicitor-client privilege.  

32. Second, Mr. Riley’s description of the Guy Documents is inconsistent with the 

Catalyst Parties’ Supplemental Schedule B. As shown in Appendix 1, Mr. Glassman 

appears to have received a further four unsolicited emails from “Vincent Hanna” (from 

August 15 to August 21, 2017) before responding on August 23, 2017. Unsolicited emails 

from a third party cannot be subject to solicitor-client privilege.  

33. Third, otherwise non-privileged materials provided by the Guy Parties to the 

Catalyst Parties or their counsel cannot become privileged even if they are used by the 

Catalyst Parties’ counsel in providing legal advice. While confidential communications 

seeking or giving legal advice are themselves privileged, third party materials that have 

                                              
51  Chrusz, supra, ¶95, WFBOA, Tab 6; Sky Solar, supra, ¶75, WFBOA, Tab 15; and XCG, supra, ¶63, 

WFBOA, Tab 18 
52  Intact Insurance, supra, ¶20, WFBOA, Tab 7. 
53  XCG, supra, ¶63, WFBOA, Tab 18. 
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been used by counsel to provide such advice are not privileged.54 

34. Finally, none of the Guy Documents are sent by client to solicitor or vice versa. 

Rather, eleven are from Danny Guy and four more are from “Vincent Hanna”. All of these 

were sent to either Mr. Glassman or Mr. Riley. Mr. Glassman sent one email to Vincent 

Hanna, and Mr. Riley sent one email to Mr. Guy. The Catalyst Parties have even asserted 

privilege over communications with Derrick Snowdy, Marc Cohodes and Adam Spears. 

Mr. Cohodes is a prominent U.S.-based investor and short-seller, who is accused in the 

Vincent Hanna Email (and indeed in the Statement of Claim) of being a member of the 

“Wolfpack”.55 Mr. Snowdy is a private investigator who has worked for Cohodes, and has 

never been retained by the Catalyst Parties. Adam Spears is a personal Defendant to the 

Wolfpack Action. All of these individuals are adverse in interest to the Catalyst Parties 

and no privilege can extend to communications with them. More broadly, none of the Guy 

Documents involve no communication between solicitor and client.  

(b) No Litigation Privilege Exists Over the Guy Documents 

35. The Catalyst Parties bear the onus of substantiating their parallel allegation that 

litigation privilege protects the Guy Documents.56 To discharge this onus, the Catalyst 

Parties must proffer to this Court compelling evidence sufficient to establish on a balance 

of probabilities: (i) that the current litigation was already contemplated when they met and 

corresponded with the Guy Parties; and, more fundamentally, (ii) that each of the Guy 

                                              
54  Chrusz, supra, ¶122, WFBOA, Tab 6; R. v. Gong, supra, ¶34, 36, 39, 41-45 & 51-56, WFBOA, Tab 

13; and Fresco, supra, ¶26, WFBOA, Tab 5.  
55     See, for example, the Catalyst’s Parties allegations against Cohodes in paragraphs 119-124 & 176 

of the Catalyst Claim. Catalyst Claim, MR, Vol. 1, Tab 2-1, pp. 105-11 & 128.  
56  Chrusz, supra, ¶151, WFBOA, Tab 6; Sky Solar, supra, ¶73, 74, 80-82, 98 & 99, WFBOA, Tab 15; 

and Nova Chemicals, supra, ¶35 & 37, WFBOA, Tab 8. 
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Documents was created for the dominant purpose of assisting a solicitor in preparing for 

this litigation.57 The Catalyst Parties have fallen far short of discharging this mandatory 

onus for at least two reasons. 

36. First, the evidentiary burden imposed on the Catalyst Parties in this regard is a 

significant one: (i) the concept of “dominant purpose” has been stringently and literally 

interpreted;58 (ii) such a dominant purpose must be established for every document for 

which protection is claimed;59 and (iii) importantly, this Court has repeatedly rejected bald 

and conclusory statements purporting to establish such a dominant purpose as 

inadequate to substantiate an assertion of litigation privilege. 60 A fair reading of Mr. 

Riley’s Affidavit reveals nothing more than bald and unsubstantiated assertions.61  

37. Furthermore, Mr. Riley cannot possibly give evidence concerning the 

“dominant purpose” of 15 of the 17 Guy Documents listed in Table 1 of Appendix 1 which 

were emails authored by “Vincent Hanna” and/or Danny Guy. Mr. Riley was not the author 

of those emails, and his evidence as to Mr. Hanna / Guy’s purpose was in sending those 

emails is at best hearsay. The same argument may be made in respect of the six emails 

authored by Mr. Cohodes and/or Mr. Snowdy listed in Table 2 of Appendix 1. 

38. Second, even if these evidentiary inadequacies are overlooked, the Catalyst 

Parties cannot meet their burden. Because the existence of a dominant purpose must be 

assessed as at the date of a document’s creation, an otherwise non-privileged document 

                                              
57  Intact Insurance, supra, ¶26, 27 & 30-32, WFBOA, Tab 7. 
58  R. v. Gong, supra, ¶30, 66 & 67, WFBOA, Tab 13; and Nova Chemicals, supra, ¶35, WFBOA, Tab 8. 
59  Nova Chemicals, supra, ¶35, WFBOA, Tab 8. 
60  Fresco, supra, ¶31, WFBOA, Tab 5; Nova Chemicals, supra, ¶37, WFBOA, Tab 8; and Sky Solar, 

supra ¶73 & 75, WFBOA, Tab 15. 
61     December Riley Affidavit, paras. 22, 23 & 25, pp. 7-8.. 
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does not “become” privileged merely because counsel places it in her litigation brief.62 

Likewise, because it is a party’s “litigation strategy” that is protected from disclosure, 

litigation privilege does not protect the facts collected and assessed in formulating that 

strategy.63 Fifteen of the 17 Guy Documents involve the Guy Parties providing information 

to the Catalyst Parties. That information cannot be privileged in the hands of the Catalyst 

Parties. The two emails from the Catalyst Parties must be produced unless the Catalyst 

Parties provide specific evidence that they were sent for the dominant purpose of 

assisting counsel in preparing for litigation. This they have not done. 

(c) The Catalyst Parties’ Cannot Establish Common Interest 
Privilege  

39. Two parties who share a “common interest” in existing or pending litigation are 

permitted to share documents -- that are themselves protected by litigation privilege or 

solicitor-client privilege -- without thereby waiving the benefit of such privilege. 64 

Importantly, therefore, the common interest doctrine “preserves” and “extends” an 

existing privilege to encompass the recipient of the information or documents, rather than 

creating a “new” privilege where one did not previously exist.65 

40. For the reasons set out above, none of the Guy Documents are subject to either 

litigation or solicitor-client privilege. There is therefore no privilege to which a common 

                                              
62  In such cases, the original document clearly remains non-privileged, and if the only copy exists in the 

lawyer’s litigation file, it too is non-privileged -- see Nova Chemicals, supra, ¶35, WFBOA, Tab 8;and 
Ontario v. Assessment Direct Inc., [2016] O.J. No. 6673 (S.C.J.), ¶7-26, WFBOA, Tab 9. 

63  Ontario v. Assessment Direct Inc., [2017] O.J. No. 4996 (S.C.J.), ¶8, 10, 13-15 & 20, appeal 
quashed, [2018] O.J. No. 451 (C.A.), leave to appeal refused, [2018] S.C.C.A. No. 29, WFBOA, Tab 
10; and Fresco, supra, ¶36-42, WFBOA, Tab 5. 

64  Chrusz, supra, ¶42-46 & 58-60, WFBOA, Tab 6; Catalyst Fund Limited Partnership II v. IMAX Corp., 
[2008] O.J. No. 1495 (S.C.J.) (“IMAX”), ¶20-23, WFBOA, Tab 4; and YBM Magnex International Inc. 
(Re), [2000] A.J. No. 1231 (C.A.), ¶17-18 (“YBM Magnex”), WFBOA, Tab 19. 

65  Chrusz, supra, ¶42, WFBOA, Tab 6;YBM Magnex, supra, ¶17-18, , WFBOA, Tab 19; and IMAX, 
supra, ¶22, WFBOA, Tab 4. 
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interest applies, and so common interest privilege is simply irrelevant. The fact that parties 

may share a common interest is irrelevant if there is no underlying privilege over their 

exchange of communication. 

41. Moreover, Mr. Riley has provided no evidence beyond bald and unsubstantiated 

assertions that the Catalyst Parties and the Guy Parties did, indeed, share a “common 

interest” in the then potential “Wolfpack litigation.” This is fatal to their claim. A party who 

asserts the existence of a common interest with a second person is obligated to provide 

“[an] explanation…as to…how the parties had a common interest” because such 

information is necessary to “[show] why the privilege should remain intact…” 66 This 

burden cannot be satisfied with bald assertions. In Chrusz, the Court of Appeal rejected 

an argument that a common interest existed between two persons – one a litigant and 

the other a witness in that litigation – who were “closely…aligned in interest,” but who 

could not be said to share “a common adversary” in the litigation. 67 The absence of 

evidence from Mr. Guy in this regard is deafening. Nothing in Mr. Riley’s Affidavit 

establishes that the Catalyst Parties and the Guy Parties shared “a common adversary” 

in the context of the Wolfpack Litigation. 

42. In that regard, Mr. Riley confirmed in cross-examination that:68 

(a) To his knowledge, the Guy Parties had no interest in bringing litigation 

against West Face or Mr. Boland in relation to the short-selling of Callidus; 

(b) He is not aware of the Guy Parties ever having commenced litigation 

                                              
66  Canadian Pacific, supra, ¶25, WFBOA, Tab 3. 
67  Chrusz, supra, ¶58-60, WFBOA, Tab 6. 
68  December Riley Transcript, SMR, Tab 2, p. 51. 
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against West Face or Mr. Boland; and 

(c) The Guy Parties had no interest in the Catalyst Parties’ potential litigation.  

43. In the absence of concrete and cogent evidence regarding the Guy Documents 

themselves, their allegedly privileged character, or the common interest said to exist 

between the Catalyst Parties and the Guy Parties, the Catalyst Parties’ arguments 

concerning common interest privilege must be rejected as either irrelevant or unproven. 

(d) The Catalyst Parties Have Waived Privilege Over the Guy 
Documents 

44. As explained above, the Catalyst Parties have produced and relied heavily upon 

the Vincent Hanna Email, because they claim that it (i) supports their theory of the case 

in the Wolfpack Action, and (ii) justifies one of their publications that is the subject of the 

Counterclaim. They have refused to produce the rest of the Guy Documents, which 

presumably bear on the very same subjects.  

45. Choosing to produce and rely on the Vincent Hanna Email negates any 

litigation or solicitor-client privilege that might hypothetically have otherwise protected the 

Guy Documents. The law is clear that such selective or “cherry-picked” disclosure will 

waive any privilege attaching to closely related materials (i.e., the remaining Guy 

Documents), where such a result is required by fairness.69 Mr. Riley’s bald denial of any 

intent to waive such privilege70 is irrelevant to this Court’s assessment of whether, on all 

the facts, such a waiver occurred.71  

                                              
69  Ranger v. Penterman, [2011] O.J. No. 2414 (C.A.), ¶16, WFBOA, Tab 14. 
70  December Riley Affidavit, para. 26, p. 9. 
71  Privilege can of course be waived “by implication” -- that is, in the absence of any “intention” to waive 

– where a party’s publication, dissemination or exposure of privileged material is inconsistent with 
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PART IV ~ ORDER REQUESTED 

46. West Face respectfully requests an Order compelling the Catalyst Parties to 

produce the Dalton Report and the Guy Documents forthwith. West Face also respectfully 

requests its costs on this motion, which were unnecessarily high because of the manner 

in which the Catalyst Parties’ refused to answer questions about the basis for its 

assertions of privilege and forced West Face to bring this motion. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 8th day of January 2021. 

 

 
 
 

 Davies Ward Phillips & Vineberg LLP 
 
 
 

 

                                              
the preservation of such privilege, in the sense that it would be unfair to maintain privilege in all of 
the circumstances. See Nova Chemicals, supra, ¶38-40, WFBOA, Tab 8; and St. Elizabeth, supra, 
¶14-23, WFBOA, Tab 17. 
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APPENDIX 1 

Table 1: Emails to/from/cc’ing “Vincent Hanna”, Danny Guy, and/or John Kingman Phillips disclosed on the Catalyst 
Parties’ Supplemental Schedule B 

Production::Begin 
Bates 

Production::Begin 
Attachment 

Lead 
Date 

DocDate Relativity 
Native 
Type 

From To CC Privilege 
Type 

Sched_B_00000153 Sched_B_00000153 2017-
08-15 

2017-08-
15 

Outlook 
Email 

Vincent 
Hanna 

Newton 
Glassman 

  Solicitor/Client 
& Litigation 

Sched_B_00000179 Sched_B_00000179 2017-
08-21 

2017-08-
21 

Outlook 
Email 

Vincent 
Hanna 

Newton 
Glassman 

  Solicitor/Client 
& Litigation 

Sched_B_00000180 Sched_B_00000180 2017-
08-21 

2017-08-
21 

Outlook 
Email 

Vincent 
Hanna 

Newton 
Glassman 

  Solicitor/Client 
& Litigation 

Sched_B_00000181 Sched_B_00000181 2017-
08-21 

2017-08-
21 

Outlook 
Email 

Vincent 
Hanna 

Newton 
Glassman 

  Solicitor/Client 
& Litigation 

Sched_B_00000188 Sched_B_00000188 2017-
08-23 

2017-08-
23 

Outlook 
Email 

Newton 
Glassman 

Vincent 
Hanna 

  Solicitor/Client 
& Litigation 

Sched_B_00000210 Sched_B_00000210 2017-
08-31 

2017-08-
31 

Outlook 
Email 

Danny Guy Newton 
Glassman 

John 
Kingman 
Phillips; 
James A. 
Riley 

Solicitor/Client 
& Litigation 

Sched_B_00000213 Sched_B_00000213 2017-
09-01 

2017-09-
01 

Outlook 
Email 

Danny Guy Brian H. 
Greenspan; 
John 
Kingman 
Phillips 

Newton 
Glassman; 
James A. 
Riley 

Solicitor/Client 
& Litigation 

Sched_B_00000331 Sched_B_00000331 2017-
10-10 

2017-10-
10 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000369 Sched_B_00000369 2017-
10-13 

2017-10-
13 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000395 Sched_B_00000395 2017-
10-18 

2017-10-
18 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000456 Sched_B_00000456 2017-
11-29 

2017-11-
29 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 
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Production::Begin 
Bates 

Production::Begin 
Attachment 

Lead 
Date 

DocDate Relativity 
Native 
Type 

From To CC Privilege 
Type 

Sched_B_00000420 Sched_B_00000420 2017-
10-31 

2017-10-
31 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000451 Sched_B_00000451 2017-
11-28 

2017-11-
28 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000475 Sched_B_00000475 2017-
12-18 

2017-12-
18 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000479 Sched_B_00000479 2018-
01-03 

2018-01-
03 

Outlook 
Email 

James A. 
Riley 

Danny Guy   Solicitor/Client 
& Litigation 

Sched_B_00000480 Sched_B_00000480 2018-
01-06 

2018-01-
06 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000495 Sched_B_00000495 2018-
04-05 

2018-04-
05 

Outlook 
Email 

Danny Guy James A. 
Riley 

  Solicitor/Client 
& Litigation 

 

Table 2: Emails to/from/cc’ing Derrick Snowdy disclosed on the Catalyst Parties’ Supplemental Schedule B 

Production::Begin 
Bates 

Production::Begin 
Attachment 

Lead 
Date 

DocDate Relativity 
Native Type 

From To CC Privilege 
Type 

Sched_B_00000392 Sched_B_00000392 2017-10-
16 

2017-10-16 Outlook 
Email 

Derrick 
Snowdy 

James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000399 Sched_B_00000399 2017-10-
19 

2017-10-19 Text Mail Marc 
Cohodes 

Derrick 
Snowdy; 
Adam 
Spears 

  Solicitor/Client 
& Litigation 

Sched_B_00000401 Sched_B_00000401 2017-10-
19 

2017-10-19 Text Mail Marc 
Cohodes 

Derrick 
Snowdy 

  Solicitor/Client 
& Litigation 

Sched_B_00000403 Sched_B_00000403 2017-10-
20 

2017-10-20 Outlook 
Email 

Derrick 
Snowdy 

James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000407 Sched_B_00000407 2017-10-
23 

2017-10-23 Outlook 
Email 

Lauren 
Oberson 

Derrick 
Snowdy; 
James A. 
Riley 

  Solicitor/Client 
& Litigation 
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Production::Begin 
Bates 

Production::Begin 
Attachment 

Lead 
Date 

DocDate Relativity 
Native Type 

From To CC Privilege 
Type 

Sched_B_00000452 Sched_B_00000452 2017-11-
28 

2017-11-28 Outlook 
Email 

Derrick 
Snowdy 

James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000448 Sched_B_00000448 2017-11-
25 

2017-11-25 Outlook 
Email 

Derrick 
Snowdy 

James A. 
Riley 

  Solicitor/Client 
& Litigation 

Sched_B_00000449 Sched_B_00000448 2017-11-
25 

2017-11-25 JPEG File 
Interchange 

      Solicitor/Client 
& Litigation 

Sched_B_00000450 Sched_B_00000448 2017-11-
25 

2017-11-25 JPEG File 
Interchange 

      Solicitor/Client 
& Litigation 

 

Table 3: Email from Patrick Dalton attaching the Dalton Report  

Production::Begin 
Bates 

Production::Begin 
Attachment 

Lead 
Date 

DocDate Relativity 
Native 
Type 

From To CC Privilege 
Type 

Sched_B_00000546 Sched_B_00000546 2019-02-
25 

2019-02-25 Outlook 
Express 
Mail 
Message 

Patrick 
Dalton 

David Sutin; 
Brad 
Ashley; 
Tibor 
Donath ; 
Newton 
Glassman; 
James A. 
Riley; Jon 
Levin; 
Rocco 
DiPucchio; 
Gabriel De 
Alba; 
Robert 
Fedrock 

  Solicitor/Client 

Sched_B_00000547 Sched_B_00000546 2019-02-
25 

2019-02-25 Adobe 
Acrobat 
(PDF) 

      Solicitor/Client 
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SCHEDULE “B” 
TEXT OF STATUTES, REGULATIONS & BY - LAWS 

Rules of Civil Procedure, R.R.O. 1990, Reg. 194 

OBJECTIONS AND RULINGS 

34.12 (1) Where a question is objected to, the objector shall state briefly the reason for 
the objection, and the question and the brief statement shall be recorded.  R.R.O. 1990, 
Reg. 194, r. 34.12 (1). 

(2) A question that is objected to may be answered with the objector’s consent, and 
where the question is answered, a ruling shall be obtained from the court before the 
evidence is used at a hearing.  R.R.O. 1990, Reg. 194, r. 34.12 (2). 

(3) A ruling on the propriety of a question that is objected to and not answered may be 
obtained on motion to the court.  R.R.O. 1990, Reg. 194, r. 34.12 (3). 

SANCTIONS FOR DEFAULT OR MISCONDUCT BY PERSON TO BE EXAMINED 

34.15 (1) Where a person fails to attend at the time and place fixed for an examination 
in the notice of examination or summons to witness or at the time and place agreed on 
by the parties, or refuses to take an oath or make an affirmation, to answer any proper 
question, to produce a document or thing that he or she is required to produce or to 
comply with an order under rule 34.14, the court may, 

(a)  where an objection to a question is held to be improper, order or permit the 
person being examined to reattend at his or her own expense and answer the 
question, in which case the person shall also answer any proper questions 
arising from the answer; 

(b)  where the person is a party or, on an examination for discovery, a person 
examined on behalf or in place of a party, dismiss the party’s proceeding or strike 
out the party’s defence; 

(c)  strike out all or part of the person’s evidence, including any affidavit made by the 
person; and 

(d)  make such other order as is just.  R.R.O. 1990, Reg. 194, r. 34.15 (1). 

(2) Where a person does not comply with an order under rule 34.14 or subrule (1), a 
judge may make a contempt order against the person.  R.R.O. 1990, Reg. 194, 
r. 34.15 (2). 
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Courts of Justice Act, R.S.O. 1990, c. C.43 

PREVENTION OF PROCEEDINGS THAT LIMIT FREEDOM OF EXPRESSION ON 
MATTERS OF PUBLIC INTEREST (GAG PROCEEDINGS) 

 
Dismissal of proceeding that limits debate 
Purposes 

137.1 (1) The purposes of this section and sections 137.2 to 137.5 are, 

(a) to encourage individuals to express themselves on matters of public interest; 
(b) to promote broad participation in debates on matters of public interest; 
(c) to discourage the use of litigation as a means of unduly limiting expression on 

matters of public interest; and 
(d) to reduce the risk that participation by the public in debates on matters of public 

interest will be hampered by fear of legal action. 2015, c. 23, s. 3. 

Definition, “expression” 

(2) In this section, 

“expression” means any communication, regardless of whether it is made verbally or 
non-verbally, whether it is made publicly or privately, and whether or not it is 
directed at a person or entity. 2015, c. 23, s. 3. 

Order to dismiss 

(3) On motion by a person against whom a proceeding is brought, a judge shall, subject 
to subsection (4), dismiss the proceeding against the person if the person satisfies the 
judge that the proceeding arises from an expression made by the person that relates to 
a matter of public interest. 2015, c. 23, s. 3. 

No dismissal 

(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party 
satisfies the judge that, 

(a) there are grounds to believe that, 

(i) the proceeding has substantial merit, and 

(ii) the moving party has no valid defence in the proceeding; and 
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(b) the harm likely to be or have been suffered by the responding party as a result of 
the moving party’s expression is sufficiently serious that the public interest in 
permitting the proceeding to continue outweighs the public interest in protecting 
that expression. 2015, c. 23, s. 3. 

No further steps in proceeding 

(5) Once a motion under this section is made, no further steps may be taken in the 
proceeding by any party until the motion, including any appeal of the motion, has been 
finally disposed of. 2015, c. 23, s. 3. 

No amendment to pleadings 

(6) Unless a judge orders otherwise, the responding party shall not be permitted to 
amend his or her pleadings in the proceeding, 

(a) in order to prevent or avoid an order under this section dismissing the 
proceeding; or 

(b) if the proceeding is dismissed under this section, in order to continue the 
proceeding. 2015, c. 23, s. 3. 

Costs on dismissal 

(7) If a judge dismisses a proceeding under this section, the moving party is entitled to 
costs on the motion and in the proceeding on a full indemnity basis, unless the judge 
determines that such an award is not appropriate in the circumstances. 2015, c. 23, s. 
3. 

Costs if motion to dismiss denied 

(8) If a judge does not dismiss a proceeding under this section, the responding party is 
not entitled to costs on the motion, unless the judge determines that such an award is 
appropriate in the circumstances. 2015, c. 23, s. 3. 

Damages 

(9) If, in dismissing a proceeding under this section, the judge finds that the responding 
party brought the proceeding in bad faith or for an improper purpose, the judge may 
award the moving party such damages as the judge considers appropriate. 2015, c. 23, 
s. 3. 
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	FACTUM OF THE MOVING PARTIES, WEST FACE CAPITAL INC. AND GREGORY BOLAND
	(RE: REFUSALS AND NON-DISCLOSURES OF THE CATALYST PARTIES)
	PART I ~ INTRODUCTION
	1. This is a motion by West Face Capital Inc. (“West Face”) to contest two claims of privilege asserted by the “Catalyst Parties”0F  in the context of the cross-examination of James Riley in the pending “Anti-SLAPP Motions” scheduled to be heard by Ju...
	2. West Face has elected to bring this motion in respect of only two discrete categories of documents that are central to the Anti-SLAPP Motions and not subject to any valid claim of privilege. Specifically, West Face seeks production of:
	(a) the “Strategic Review and Remediation Plan” that was prepared by Callidus’s Interim CEO, Patrick Dalton, and provided to Callidus’s Board of Directors in late February 2019 (the “Dalton Report”); and
	(b) several communications between the Catalyst Parties and “Vincent Hanna”, Danny Guy, John Kingman Phillips (Mr. Guy’s lawyer), and/or Derrick Snowdy (a private investigator allegedly working for Mr. Guy) (the “Guy Documents”).

	3. For the reasons set out below, these two categories of documents are directly relevant to the Anti-SLAPP Motions, are not subject to any valid claims of privilege, and should be produced.
	PART II ~ Summary of facts
	A. Brief Procedural History to this Motion

	4. The Catalyst Parties commenced this action (the “Wolfpack Action”) on November 7, 2017, accusing West Face, members of the media, borrowers from Callidus, and members of the financial community, of conspiring to “short and distort” the shares of Ca...
	5. West Face has brought a motion under section 137.1 of the Courts of Justice Act (the “CJA”) to dismiss this proceeding as against it on the basis that the Wolfpack Action is a “strategic lawsuit against public participation” with no merit (“West Fa...
	6. The Guy Documents go to the core of these proceedings because, by the Catalyst Parties’ own account, an email sent by “Vincent Hanna” (a fictional alias) to Newton Glassman on August 11, 2017 was a principal impetus behind the Wolfpack Action.3F  A...
	7. The Dalton Report, which Mr. Dalton delivered to the Board of Directors of Callidus in February 2019, involved “looking at the business, understanding where it is, and understanding how it got there”.5F  These considerations are directly relevant t...
	8. West Face launched this motion by Notice of Motion dated November 17, 2020.7F  On December 28, 2020, the Catalyst Parties delivered a further Affidavit of Mr. Riley that explained, for the first time, the basis for the Catalyst Parties’ various ass...
	PART III ~ ISSUES, Law, and argument
	A. The Issues

	9. The issues on this motion are:
	(a) whether the Dalton Report is subject to solicitor-client privilege; and
	(b) whether the Guy Documents are subject to solicitor-client and litigation privileges.

	10. The answer to each of these questions is “no”.
	B. General Principles Governing Refusals to Produce Documents on a Pending Motion

	11. The Rules8F  and principles governing the proper scope of cross-examination on an Affidavit in a pending motion are well-established. As noted by Justice Perell in his oft-cited decision in Ontario v. Rothmans Inc., the test for relevance is wheth...
	C. The Dalton Report Must Be Produced
	(i) The Dalton Report is Relevant


	12. Patrick Dalton was hired by Callidus’s Board of Directors as a consultant and Interim CEO effective November 5, 2018. He resigned from Callidus approximately four months later, on March 8, 2019. During his short tenure with Callidus, Callidus’s Bo...
	13. The Dalton Report goes to the heart of the Catalyst Parties’ allegations that West Face and the other Defendants caused the downfall of Callidus’s business (to the detriment of its major shareholder, Catalyst).11F  Mr. Dalton is a seasoned busines...
	14. West Face’s CEO, Gregory Boland, has sworn an Affidavit stating that shortly after Mr. Dalton resigned from Callidus, he spoke to Mr. Boland about the Dalton Report. Mr. Boland’s evidence was that Mr. Dalton told him he had concluded “that the equ...
	(ii) The Dalton Report is Not Privileged

	15. The Catalyst Parties bear the onus of establishing that the prerequisites for solicitor-client privilege clearly and fully apply to the Dalton Report.19F  They therefore must proffer specific and compelling evidence demonstrating that the Dalton R...
	16. Both Mr. Dalton and Mr. Riley have acknowledged that the Dalton Report was intended to, and did, assess the business of Callidus, including both the cause of its demise and recommendations going forward. The Report was commissioned by Callidus and...
	17. Despite the vague and obfuscating language used in the Affidavits of Messrs. Dalton and Riley, neither states unequivocally that the Dalton Report was prepared for the specific purpose of obtaining legal advice for Callidus.22F  Rather, the Dalton...
	18. The contemporaneous Minutes of the Board Meeting where the Report was presented, are perhaps the best evidence that the Report was prepared by Mr. Dalton, and used by the Callidus Board, for business purposes. These Minutes were taken by the estee...
	19. In summary, there are at least six discrete reasons why this Court should reject the Catalyst Parties’ assertion of solicitor-client privilege over the Dalton Report:
	(a) First, and most fundamentally, the fact that the Dalton Report was created as a briefing document for review by the Callidus Board and not for counsel, is fatal to the allegation that it is protected by solicitor-client privilege. As recently note...
	…[I]t is important to distinguish between information developed for the purpose of being forwarded to counsel for consideration in the formulation of legal advice, and information developed for other purposes, such as due diligence, that is also forwa...
	…
	…[I]t is not enough that legal counsel may have used this information if it was not gathered for the purpose of facilitating the provision of legal advice [emphasis added].28F
	(b) Second, the fact that a non-lawyer (e.g., Mr. Dalton) and one or more lawyers (e.g., Messrs. DiPucchio and Levin) are working simultaneously or collaboratively on their own intertwined or overlapping projects does not result in the non-lawyer’s wo...
	(c) Third, the fact that the Dalton Report contains business advice directed to the Callidus Board (and indirectly to Catalyst) is significant for another reason. The Supreme Court of Canada has specifically confirmed that business advice is never pri...
	(d) Fourth, in his Affidavit, Mr. Dalton emphasizes the fact that, prior to the Callidus Board meeting at which the Report was presented, Mr. DiPucchio reviewed a draft version of the document and proposed several changes.34F  With respect, given that...
	(e) Fifth, Mr. Riley’s Affidavit similarly seeks to make much of the facts (i) that Callidus expected Mr. Dalton to prepare a “privileged and confidential” report and (ii) that the Dalton Report was ultimately stamped “Confidential Attorney-Client Pri...
	(f) Sixth, the attendance of Messrs. DiPucchio and Levin at the Callidus Board meeting at which the Dalton Report was delivered is irrelevant. The meeting was also attended by Rob Fedrock of Catalyst, who is not a lawyer.39F  Legal advice actually pro...

	20. In all of the circumstances, the Dalton Report is unquestionably not shielded from disclosure by solicitor-client privilege, and it must be produced.
	D. The Guy Documents Must Be Produced
	(i) The Guy Documents Are Relevant
	(a) The Catalyst Parties Rely Heavily on the Vincent Hanna Email



	21. One of the key pieces of documentary evidence concerning West Face most heavily relied upon by the Catalyst Parties is a dubious, unsolicited email that Mr. Glassman received on August 11, 2017 from a person using the fictional username “Vincent H...
	22. The Vincent Hanna Email lies at the heart of both the Claim and Counterclaim in these proceedings. In the Claim, the Catalyst Parties have adopted holus bolus the pseudonymous Vincent Hanna Email’s wild allegations of a massive, wide-ranging consp...
	23. With respect to the West Face Counterclaim, one of the four defamatory publications that is the subject of the Catalyst Parties’ Partial Anti-SLAPP Motion against West Face is a letter that Catalyst sent to its investors on August 14, 2017 contain...
	24. Mr. Riley has claimed that the Catalyst Parties sent this letter to their investors because they “felt obligated” to “inform” Catalyst’s investors of the supposedly “material information” contained in the Vincent Hanna Email.45F  In other words, o...
	25. Despite having put the Vincent Hanna Email at “centre stage,” the Catalyst Parties have asserted solicitor-client and litigation privilege over all of their subsequent communications with “Vincent Hanna”, including with the person who they allege ...
	(b) The Vincent Hanna Email Is of Dubious Veracity

	26. West Face’s position is that the allegations made against West Face in the Vincent Hanna Email are unequivocally false. On its face, the Vincent Hanna Email bears no hallmarks of reliability. It was an unsolicited email, from a pseudonymous accoun...
	27. The Catalyst Parties delivered their Affidavits of Documents on December 31, 2019. Apart from the Vincent Hanna Email itself, the Catalyst Parties did not disclose or produce at that time a single other communication with Vincent Hanna on any Sche...
	28. In his May 29, 2020 Affidavit, Riley has asserted that Vincent Hanna’s identity is Danny Guy. Mr. Guy, for his part, has unequivocally and explicitly denied that he is “Vincent Hanna” in correspondence with counsel to West Face.48F  In their Suppl...
	(ii) The Guy Documents Are Not Privileged

	29. The Catalyst Parties claim that the Guy Documents are protected by some combination of solicitor-client privilege, litigation privilege, and common interest privilege. Each of these claims is addressed below.
	(a) No Solicitor-Client Privilege Exists Over the Guy Documents

	30. Mr. Riley has made a number of bald allegations that meetings were held and communications were exchanged between the Guy Parties and various counsel for the Catalyst Parties “for the purpose of investigating the allegations that Callidus was subj...
	31. First, vague and unparticularized assertions of solicitor-client privilege – particularly when such privilege supposedly attaches to an undefined body of documents – do not satisfy the evidentiary burden on the Catalyst Parties. As explained by Ju...
	32. Second, Mr. Riley’s description of the Guy Documents is inconsistent with the Catalyst Parties’ Supplemental Schedule B. As shown in Appendix 1, Mr. Glassman appears to have received a further four unsolicited emails from “Vincent Hanna” (from Aug...
	33. Third, otherwise non-privileged materials provided by the Guy Parties to the Catalyst Parties or their counsel cannot become privileged even if they are used by the Catalyst Parties’ counsel in providing legal advice. While confidential communicat...
	34. Finally, none of the Guy Documents are sent by client to solicitor or vice versa. Rather, eleven are from Danny Guy and four more are from “Vincent Hanna”. All of these were sent to either Mr. Glassman or Mr. Riley. Mr. Glassman sent one email to ...
	(b) No Litigation Privilege Exists Over the Guy Documents

	35. The Catalyst Parties bear the onus of substantiating their parallel allegation that litigation privilege protects the Guy Documents.55F  To discharge this onus, the Catalyst Parties must proffer to this Court compelling evidence sufficient to esta...
	36. First, the evidentiary burden imposed on the Catalyst Parties in this regard is a significant one: (i) the concept of “dominant purpose” has been stringently and literally interpreted;57F  (ii) such a dominant purpose must be established for every...
	37. Furthermore, Mr. Riley cannot possibly give evidence concerning the “dominant purpose” of 15 of the 17 Guy Documents listed in Table 1 of Appendix 1 which were emails authored by “Vincent Hanna” and/or Danny Guy. Mr. Riley was not the author of th...
	38. Second, even if these evidentiary inadequacies are overlooked, the Catalyst Parties cannot meet their burden. Because the existence of a dominant purpose must be assessed as at the date of a document’s creation, an otherwise non-privileged documen...
	(c) The Catalyst Parties’ Cannot Establish Common Interest Privilege

	39. Two parties who share a “common interest” in existing or pending litigation are permitted to share documents -- that are themselves protected by litigation privilege or solicitor-client privilege -- without thereby waiving the benefit of such priv...
	40. For the reasons set out above, none of the Guy Documents are subject to either litigation or solicitor-client privilege. There is therefore no privilege to which a common interest applies, and so common interest privilege is simply irrelevant. The...
	41. Moreover, Mr. Riley has provided no evidence beyond bald and unsubstantiated assertions that the Catalyst Parties and the Guy Parties did, indeed, share a “common interest” in the then potential “Wolfpack litigation.” This is fatal to their claim....
	42. In that regard, Mr. Riley confirmed in cross-examination that:67F
	(a) To his knowledge, the Guy Parties had no interest in bringing litigation against West Face or Mr. Boland in relation to the short-selling of Callidus;
	(b) He is not aware of the Guy Parties ever having commenced litigation against West Face or Mr. Boland; and
	(c) The Guy Parties had no interest in the Catalyst Parties’ potential litigation.

	43. In the absence of concrete and cogent evidence regarding the Guy Documents themselves, their allegedly privileged character, or the common interest said to exist between the Catalyst Parties and the Guy Parties, the Catalyst Parties’ arguments con...
	(d) The Catalyst Parties Have Waived Privilege Over the Guy Documents

	44. As explained above, the Catalyst Parties have produced and relied heavily upon the Vincent Hanna Email, because they claim that it (i) supports their theory of the case in the Wolfpack Action, and (ii) justifies one of their publications that is t...
	45. Choosing to produce and rely on the Vincent Hanna Email negates any litigation or solicitor-client privilege that might hypothetically have otherwise protected the Guy Documents. The law is clear that such selective or “cherry-picked” disclosure w...
	PART IV ~ ORDER REQUESTED
	46. West Face respectfully requests an Order compelling the Catalyst Parties to produce the Dalton Report and the Guy Documents forthwith. West Face also respectfully requests its costs on this motion, which were unnecessarily high because of the mann...
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