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1

Leader : Material facts are based on documents
(Plaintiffs’ Conspiracy Slide 134)
Thesis: Callidus shifted the troubled loan
to another company rather than
recognizing a tangible loss.
Material facts:
- Leader declared bankruptcy in 2015.
- Callidus was Leader’s largest secured
creditor.
- HWD, another Callidus borrower,
purchased Leader’s assets for the
precise amount that Leader owed
Callidus.
-

 All based on documents.

(Anderson MR, Tab 2A, pp. 260-261)
2

Leader : Fund V participation in Callidus
(Plaintiffs’ Conspiracy Slide 134)

•

Plaintiffs point to the last sentence and say that Anderson did not have any Fund V
documents

•

Fund V’s participation in Callidus was described in Callidus’ 2015 Annual Report, which
was attached as an exhibit to the May 22, 2017 Whistleblower Submission (Anderson MR,
Tab 2K, exhibit 4 to May 22, 2017 Submission)

3

Leader : Fund V participation in Callidus
(Plaintiffs’ Conspiracy Slide 134)

•

Callidus’ 2015 Annual Report confirmed that pursuant to a Participation Agreement, Fund
V was involved in funding new loans to Callidus’ borrowers.
(Page 38)

•

Callidus factored Fund V’s participation into its assessment of its liquidity and available
capital.

(Page 34)

(Anderson MR, Tab 2K, exhibit 4 to May 22,
2017 Submission)
4

Leader : Fund V participation
(Plaintiffs’ Conspiracy Slide 134)

•

Callidus reported that the participation of Fund V would give Callidus access to
additional funds to fund the expansion of the loan portfolio.

(Page 62)

(Anderson MR, Tab 2K, exhibit 4 to May 22,
2017 Submission)
5

Leader : Fund V participation
(Plaintiffs’ Conspiracy Slide 134)

(Page 69)

(Anderson MR, Tab 2K, exhibit 4 to May 22,
2017 Submission)

6

Leader : Fund V participation
(Plaintiffs’ Conspiracy Slide 134)

•

•
•
•

The reference to Fund V was a secondary point to the primary thesis that loaning funds to
HWD to buy the Leader position back from Callidus was a “shell game” to shuffle a troubled
asset.
The observation about Fund V is the same as Anderson’s criticism of cross-fund ownership
(Anderson factum, paras. 27-28).
Cross-fund ownership creates situations that may allow earlier funds to exit at the expense of
later funds.
Contrary to plaintiffs’ assertions, the comment was not wrong because Fund V was
participating in Callidus, as explained in Callidus’ 2015 Annual Report.

7

Securities Act, ss. 126.1 and 126.2

Plaintiffs: “Lung said s. 126.1 has nothing to do with short selling or manipulation.”
Response: Submissions on May 18 (Hearing Transcript, pp. 464-465):

8

Cohodes Re, 2018 ABASC 161: Securities Act, s. 126.1

•
•
•

•

Commission confirmed that artificiality generally arises from trading activity that gives the
impression of an “artificial price”.
An “artificial price” does not reflect the genuine supply and demand for the security (para.
43)
Dissemination of information or misinformation may create an artificial price if it distorts
genuine supply or demand:

The Commission merely recognized that a person may, through a representation, create
the same effect as bidding up a stock with strategic trades; that is, a representation may
have the effect of distorting the genuine supply and demand of a stock.

9

Cohodes Re, 2018 ABASC 161: Securities Act, s. 126.1

10

Cohodes Re, 2018 ABASC 161: Securities Act, s. 126.1

11

Securities Act - Jurisdiction

OSC v DaSilva (SCJ, 2017) (Plaintiffs’ BoA, tab 19)
•
•
•

Appellants were charged with trading securities while prohibited by an order under s. 122(1) of
the Securities Act.
Appellants argued that the OSC had no jurisdiction.
The court held that the test was whether there is a real and substantial connection to Ontario.

12

Securities Act - Jurisdiction

OSC v DaSilva (SCJ, 2017) (Plaintiffs’ BoA, tab 19)

•

Distinguishable:

•

Here, the actus reus of the alleged breaches of ss. 126.1 and 126.2 is that Anderson delivered the
whistleblower reports to Copeland: A US citizen provided documentation to another US citizen
entirely in the United States.
There is no real and substantial connection of any element of the alleged offences to Ontario.
This would be an impermissible extraterritorial application of regulatory law: Unifund Assurance v.
ICBC, 2003 SCC 40 at para. 50 (Anderson BoA, tab 70)
Plaintiffs say Anderson met with Levitt et al. in Ontario, but that activity does not and cannot satisfy
the actus reus of the alleged offences of ss. 126.1 and 126.2.

•
•
•

13

Plaintiffs: “SEC Deficiencies Letter meant nothing!”

•

The purpose of the SEC letter was to raise concerns of fraudulent and deceitful activity by
Catalyst:

SEC Deficiencies Letter, Anderson Compendium, tab 17
14

Plaintiffs: “SEC Deficiencies Letter meant nothing!”

•

The Deficiencies Letter was in the context of a process that was earlier described by Catalyst’s
lawyers as being extraordinary in its depth and breadth:

Letter from Paz to SEC, March 15, 2018, Anderson
Transcript Brief, tab 2I
15

Plaintiffs: “SEC Deficiencies Letter meant nothing!”

• The Deficiencies Letter identified 12 areas of concern under
the fraud provisions of the Investment Advisers Act.
• For each area of concern, the SEC required Catalyst to advise
of what steps it would take to address the concern.
• Catalyst’s response did include steps they would take to
address the SEC’s concerns: Letter from Catalyst’s counsel,
dated June 11, 2018 (Anderson Compendium, tab 19)

16

Gateway:

• “They didn’t tell you that Tenenbaum had only a minority stake”
Lung’s submissions on May 18, 2021 (Hearing Transcript, p. 415)

• The Problem:
– Two valuations of Gateway as at December 31, 2016 were wildly divergent.
• Catalyst  marked up 50%
• Tennenbaum  marked down 16.4%

– Both could not be correct.
– The discrepancy is not explained by the difference in share ownership.
17

OSC Staff Notice 15-703 – Guidelines for Staff Disclosure of Investigations

Read during plaintiffs’ oral
argument

NOT read during plaintiffs’
oral argument
Staff Notice 15-703
18

OSC Staff Notice 15-703 – Guidelines for Staff Disclosure of Investigations

• Staff Notice 15-703 imposes obligations on Staff and not whistleblowers.
• Staff Notice 15-703 addresses the disclosure of “the existence of an
investigation” or the “details regarding an investigation.”
• It does not address the public disclosure that a whistleblower complaint
has been delivered to the OSC or the content of any such complaint.
• A whistleblower has no control over whether the OSC will prosecute or
even investigate.
• A whistleblower does not, by delivering a complaint to the OSC, agree to
keep the fact or the subject matter of the whistleblower complaint
confidential.
• There is no requirement that a whistleblower wait until a successful
prosecution before talking about the content of his or her own
whistleblower complaint.
• A whistleblower does not by making a whistleblower complaint submit
to an indefinite “gag order”.
Staff Notice 15-703
19

SEC Submission Form

•

•
•

Plaintiffs pointed to an SEC confirmation
form referring to “Ponzi scheme”:
Anderson MR, p. 328.
That was an online submission form
with limited pre-set options.
The options selected were the options
that were most applicable to the
circumstances.

https://acadia.sec.gov/TcrExternalWeb/faces/pages/intake.jspx?_afrLoop=2365328290620248&_afrWindow
Mode=0&_adf.ctrl-state=10fsutlc7i_19
20

