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2020 SCC 22, 2020 CSC 22
Supreme Court of Canada
1704604 Ontario Ltd. v. Pointes Protection Association
2020 CarswellOnt 12650, 2020 CarswellOnt 12651, 2020 SCC 22, 2020
CSC 22, [2020] S.C.J. No. 22, 321 A.C.W.S. (3d) 592, 449 D.L.R. (4th) 1, 55
C.P.C. (8th) 1, 68 C.C.L.T. (4th) 1, 6 M.P.L.R. (6th) 1, 72 Admin. L.R. (6th) 1

1704604 Ontario Limited (Appellant) v. Pointes Protection Association, Peter
Gagnon, Lou Simionetti, Patricia Grattan, Gay Gartshore, Rick Gartshore
and Glen Stortini (Respondents) and British Columbia Civil Liberties
Association, Greenpeace Canada, Canadian Constitution Foundation,
Ecojustice Canada Society, Centre for Free Expression, Canadian Association
of Journalists, Communications Workers of America / Canada, West
Coast Legal Education and Action Fund, Atira Women's Resource Society,
B.W.S.S. Battered Women's Support Services Association, Women Against
Violence Against Women Rape Crisis Center, Canadian Civil Liberties
Association, Ad IDEM / Canadian Media Lawyers Association, Canadian
Journalists for Free Expression, CTV, a Division of Bell Media Inc., Global
News, a division of Corus Television Limited Partnership, Aboriginal
Peoples Television Network and Postmedia Network Inc. (Interveners)
Wagner C.J.C., Abella, Moldaver, Karakatsanis, Côté, Brown, Rowe, Martin, Kasirer JJ.
Heard: November 12, 2019
Judgment: September 10, 2020
Docket: 38376
Proceedings: affirming 1704604 Ontario Ltd. v. Pointes Protection Association (2018), 426 D.L.R. (4th) 233, 46 Admin. L.R.
(6th) 70, 50 C.C.L.T. (4th) 173, 142 O.R. (3d) 161, 23 C.P.C. (8th) 312, 79 M.P.L.R. (5th) 179, 2018 CarswellOnt 14179, 2018
ONCA 685, D.M. Brown J.A., Doherty J.A., Grant Huscroft J.A. (Ont. C.A.); additional reasons at 1704604 Ontario Ltd. v.
Pointes Protection Association (2018), 2018 ONCA 853, 2018 CarswellOnt 17537, 50 C.C.L.T. (4th) 211, 80 M.P.L.R. (5th)
181, 23 C.P.C. (8th) 350, David Brown J.A., Doherty J.A., Grant Huscrof J.A. (Ont. C.A.); reversing 1704604 Ontario Ltd. v.
Pointes Protection Assn. (2016), 84 C.P.C. (7th) 298, 2016 ONSC 2884, 2016 CarswellOnt 7322, E. Gareau J. (Ont. S.C.J.)
Counsel: Orlando M. Rosa, Paul R. Cassan, Tim J. Harmar, for Appellant
Mark Wiffen, for Respondents
Peter Kolla, Amanda Bertucci, Maia Tsurumi, for Intervener, the British Columbia Civil Liberties Association
Nader R. Hasan, Priyanka Vittal, for Intervener, Greenpeace Canada
Adam Goldenberg, Simon Cameron, for Intervener, the Canadian Constitution Foundation
Julia Croome, Joshua Ginsberg, Sue Tan, for Intervener, the Ecojustice Canada Society
Justin Safayeni, Pam Hrick, for Interveners, the Centre for Free Expression, the Canadian Association of Journalists and the
Communications Workers of America / Canada
David Wotherspoon, Rajit Mittal, Amber Prince, for Interveners, the West Coast Legal Education and Action Fund, the Atira
Women's Resource Society, the B.W.S.S. Battered Women's Support Services Association and the Women Against Violence
Against Women Rape Crisis Center
Alexi N. Wood, Jennifer P. Saville, for Intervener, the Canadian Civil Liberties Association
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Iain A. C. MacKinnon, Justin Linden, for Interveners, the Ad IDEM / Canadian Media Lawyers Association, the Canadian
Journalists for Free Expression, CTV, a Division of Bell Media Inc., Global News, a division of Corus Television Limited
Partnership, the Aboriginal Peoples Television Network and Postmedia Network Inc.
Subject: Civil Practice and Procedure; Contracts; Property; Public; Torts; Municipal
Headnote
Statutes --- Interpretation — Judicial consideration of statutes — Ontario
Plaintiff, land developer, obtained approval from regional conservation authority to develop land, and defendants, not-forprofit association and six of its members, applied for judicial review of decision to approve project — Parties entered into
agreement in which defendants promised that in any subsequent proceedings, they would not advance position that regional
conservation authority resolutions were contrary to relevant environmental legislation — Plaintiff's application to city for official
plan amendment was defeated, plaintiff appealed, association was granted party status and defendant president of association
gave testimony before Ontario Municipal Board (OMB) that development would result in significant environmental damage
— Plaintiff's application for development approval was dismissed and subsequently plaintiff brought action seeking damages,
because it alleged that defendants breached minutes of settlement, as president of association gave evidence at hearing —
Defendants brought unsuccessful motion for order dismissing action pursuant to s. 137.1 of Courts of Justice Act, and motions
judge found that statements made by president were expression as defined in s. 137.1(2) of Act, because expression was about
environmental issue in public forum before public body — Defendants satisfied onus set out in s. 137.1(3) of Act and onus
shifted to plaintiff to satisfy s. 137.1(4), and it was found that plaintiff's claim had substantial merit and was claim that should
be considered by court — Defendants successfully appealed, and Court of Appeal found that given language used in agreement,
there was no reasonable prospect that plaintiff could convince reasonable trier that there was substantial merit to its claim that
agreement foreclosed defendant president's testimony before OMB — Plaintiff appealed — Appeal dismissed — Section 137.1
of Act placed initial burden on moving party, defendant, to satisfy judge that proceeding arose from expression relating to matter
of public interest, and once that showing was made, burden shifted to responding party, plaintiff, to satisfy judge that there were
grounds to believe proceeding had substantial merit — Final weighing exercise under s. 137.1(4)(b) of Act was fundamental
crux of analysis — Anti-SLAPP Advisory Panel and legislative debates emphasized balancing and proportionality between
public interest in allowing meritorious lawsuits to proceed and public interest in protecting expression on matters of public
interest, and s. 137.1(4)(b) was intended to optimize that balance.
Torts --- Miscellaneous
Plaintiff, land developer, obtained approval from regional conservation authority to develop land, and defendants, not-forprofit association and six of its members, applied for judicial review of decision to approve project — Parties entered into
agreement in which defendants promised that in any subsequent proceedings, they would not advance position that regional
conservation authority resolutions were contrary to relevant environmental legislation — Plaintiff's application to city for official
plan amendment was defeated, plaintiff appealed, association was granted party status and defendant president of association
gave testimony before Ontario Municipal Board (OMB) that development would result in significant environmental damage
— Plaintiff's application for development approval was dismissed and subsequently plaintiff brought action seeking damages,
because it alleged that defendants breached minutes of settlement, as president of association gave evidence at hearing —
Defendants brought unsuccessful motion for order dismissing action pursuant to s. 137.1 of Courts of Justice Act, and motions
judge found that statements made by president were expression as defined in s. 137.1(2) of Act, because expression was about
environmental issue in public forum before public body — Defendants satisfied onus set out in s. 137.1(3) of Act and onus
shifted to plaintiff to satisfy s. 137.1(4), and it was found that plaintiff's claim had substantial merit and was claim that should
be considered by court — Defendants successfully appealed, and Court of Appeal found that given language used in agreement,
there was no reasonable prospect that plaintiff could convince reasonable trier that there was substantial merit to its claim that
agreement foreclosed defendant president's testimony before OMB — Plaintiff appealed — Appeal dismissed — Many different
types of proceedings could arise from expression, and legislative background of s. 137.1 of Act indicated that broad and liberal
interpretation was warranted at s. 137.1(3) stage of framework — This meant that proceedings that arose from expression were
not limited to those directly concerned with expression, such as defamation suits — Current proceeding was good example of
type of proceeding that was not defamation suit, but that nonetheless arose from expression and fell within ambit of s. 137.1(3),
as it was breach of contract claim premised on expression made by defendant president.
Contracts --- Performance or breach — Breach — Miscellaneous
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Plaintiff, land developer, obtained approval from regional conservation authority to develop land, and defendants, not-forprofit association and six of its members, applied for judicial review of decision to approve project — Parties entered into
agreement in which defendants promised that in any subsequent proceedings, they would not advance position that regional
conservation authority resolutions were contrary to relevant environmental legislation — Plaintiff's application to city for official
plan amendment was defeated, plaintiff appealed, association was granted party status and defendant president of association
gave testimony before Ontario Municipal Board (OMB) that development would result in significant environmental damage
— Plaintiff's application for development approval was dismissed and subsequently plaintiff brought action seeking damages,
because it alleged that defendants breached minutes of settlement, as president of association gave evidence at hearing —
Defendants brought unsuccessful motion for order dismissing action pursuant to s. 137.1 of Courts of Justice Act, and motions
judge found that statements made by president were expression as defined in s. 137.1(2) of Act, because expression was about
environmental issue in public forum before public body — Defendants satisfied onus set out in s. 137.1(3) of Act and onus
shifted to plaintiff to satisfy s. 137.1(4), and it was found that plaintiff's claim had substantial merit and was claim that should
be considered by court — Defendants successfully appealed, and Court of Appeal found that given language used in agreement,
there was no reasonable prospect that plaintiff could convince reasonable trier that there was substantial merit to its claim that
agreement foreclosed defendant president's testimony before OMB — Plaintiff appealed — Appeal dismissed — Plaintiff's
claim was based solely on breach of agreement, and whether or not action had "substantial merit" rested solely on interpretation
of agreement, which was fundamentally contract — Applying customary principles of contractual interpretation, which motion
judge failed to do, it was found that plaintiff's action was not legally tenable and supported by evidence that was reasonably
capable of belief such that its claim could be said to have real prospect of success — Language of agreement was clear on its
face; it restricted defendant president's expression only as it related to conservation authority's decision and to judicial review
of that decision.
Civil practice and procedure --- Disposition without trial — Stay or dismissal of action — General principles
Plaintiff, land developer, obtained approval from regional conservation authority to develop land, and defendants, not-forprofit association and six of its members, applied for judicial review of decision to approve project — Parties entered into
agreement in which defendants promised that in any subsequent proceedings, they would not advance position that regional
conservation authority resolutions were contrary to relevant environmental legislation — Plaintiff's application to city for official
plan amendment was defeated, plaintiff appealed, association was granted party status and defendant president of association
gave testimony before Ontario Municipal Board (OMB) that development would result in significant environmental damage
— Plaintiff's application for development approval was dismissed and subsequently plaintiff brought action seeking damages,
because it alleged that defendants breached minutes of settlement, as president of association gave evidence at hearing —
Defendants brought unsuccessful motion for order dismissing action pursuant to s. 137.1 of Courts of Justice Act, and motions
judge found that statements made by president were expression as defined in s. 137.1(2) of Act, because expression was about
environmental issue in public forum before public body — Defendants satisfied onus set out in s. 137.1(3) of Act and onus
shifted to plaintiff to satisfy s. 137.1(4), and it was found that plaintiff's claim had substantial merit and was claim that should
be considered by court — Defendants successfully appealed, and Court of Appeal found that given language used in agreement,
there was no reasonable prospect that plaintiff could convince reasonable trier that there was substantial merit to its claim
that agreement foreclosed defendant president's testimony before OMB — Plaintiff appealed — Appeal dismissed — Court
of Appeal was correct in dismissing plaintiff's underlying breach of contract action — Plaintiff's claim was based solely on
breach of agreement, and whether or not action had "substantial merit" rested solely on interpretation of agreement, which was
fundamentally contract — Applying customary principles of contractual interpretation, which motion judge failed to do, it was
found that plaintiff's action was not legally tenable and supported by evidence that was reasonably capable of belief such that
its claim could be said to have real prospect of success.
Lois --- Interprétation — Examen judiciaire des lois — Ontario
Demandeur, un promoteur immobilier, a obtenu l'approbation de l'office de protection de la nature concernant son projet de
développement, et les défendeurs, une société sans but lucratif et six membres de son comité exécutif, ont déposé une requête en
contrôle judiciaire concernant cette décision — Parties ont conclu une entente en vertu de laquelle les défendeurs se sont engagés
à ne pas faire valoir, dans le cadre de toute autre procédure ultérieure, que les résolutions adoptées par l'office contrevenaient
aux dispositions de la législation environnementale applicable — Requête que le demandeur a déposée auprès de la ville en vue
d'une modification officielle au plan a été battue, le demandeur a interjeté appel, l'association a obtenu le statut de partie et le
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président de l'association, un des défendeurs, a témoigné devant la Commission des affaires municipales de l'Ontario (CAMO),
affirmant que le projet de développement causerait des dommages importants à l'environnement — Requête du demandeur en
vue de faire approuver le projet a été rejetée et le demandeur a ensuite déposé une action en dommages-intérêts, alléguant que les
défendeurs avaient violé l'entente à l'amiable, puisque le président de l'association a témoigné lors de l'audience — Défendeurs
ont déposé, en vain, une requête visant à obtenir une ordonnance en rejet de l'action en vertu de l'art. 137.1 de la Loi sur les
tribunaux judiciaires, et le juge des requêtes a conclu que les déclarations du président constituaient une forme d'expression,
telle que définie à l'art. 137.1(2) de la Loi, puisque l'expression concernait une question environnementale dans le cadre d'un
forum public devant un organisme public — Défendeurs ont satisfait au fardeau établi à l'art. 137.1(3) de la Loi et le fardeau
s'est déplacé sur le demandeur, lequel devait satisfaire aux exigences de l'art. 137.1(4), et on a conclu que le bien-fondé de la
demande du demandeur était substantiel et que la réclamation devait être considérée par le tribunal — Défendeurs ont interjeté
appel, avec succès, et la Cour d'appel a conclu qu'étant donné le libellé utilisé dans l'entente, il n'y avait aucune possibilité
raisonnable que le demandeur puisse convaincre un juge des faits raisonnable que le bien-fondé de sa demande visant à interdire
le témoignage du président de la société demanderesse devant la CAMO était substantiel — Demandeur a formé un pourvoi
— Pourvoi rejeté — Article 137.1 de la Loi imposait à l'auteur de la requête, le défendeur dans l'instance, le fardeau initial de
convaincre le juge que l'instance découlait du fait d'une expression relative à une affaire d'intérêt public, et dès lors que cette
démonstration était faite, le fardeau était inversé et il incombait à l'intimé, le demandeur dans l'instance, de convaincre le juge
de l'existence de motifs de croire que le bien-fondé de l'instance sous-jacente était substantiel — Exercice final d'évaluation
exigé par l'art. 137.1(4)b) de la Loi constituait le noeud de l'analyse — Comité consultatif pour contrer les poursuites-bâillons et
les débats parlementaires traduisaient un même souci d'équilibre et de proportionnalité entre le fait de permettre aux poursuites
bien fondées d'aller de l'avant et l'intérêt public à protéger l'expression sur des affaires d'intérêt public, et l'art. 137.1(4)b) avait
pour but d'optimiser cet équilibre.
Délits civils --- Divers
Demandeur, un promoteur immobilier, a obtenu l'approbation de l'office de protection de la nature concernant son projet de
développement, et les défendeurs, une société sans but lucratif et six membres de son comité exécutif, ont déposé une requête en
contrôle judiciaire concernant cette décision — Parties ont conclu une entente en vertu de laquelle les défendeurs se sont engagés
à ne pas faire valoir, dans le cadre de toute autre procédure ultérieure, que les résolutions adoptées par l'office contrevenaient
aux dispositions de la législation environnementale applicable — Requête que le demandeur a déposée auprès de la ville en vue
d'une modification officielle au plan a été battue, le demandeur a interjeté appel, l'association a obtenu le statut de partie et le
président de l'association, un des défendeurs, a témoigné devant la Commission des affaires municipales de l'Ontario (CAMO),
affirmant que le projet de développement causerait des dommages importants à l'environnement — Requête du demandeur en
vue de faire approuver le projet a été rejetée et le demandeur a ensuite déposé une action en dommages-intérêts, alléguant que les
défendeurs avaient violé l'entente à l'amiable, puisque le président de l'association a témoigné lors de l'audience — Défendeurs
ont déposé, en vain, une requête visant à obtenir une ordonnance en rejet de l'action en vertu de l'art. 137.1 de la Loi sur les
tribunaux judiciaires, et le juge des requêtes a conclu que les déclarations du président constituaient une forme d'expression,
telle que définie à l'art. 137.1(2) de la Loi, puisque l'expression concernait une question environnementale dans le cadre d'un
forum public devant un organisme public — Défendeurs ont satisfait au fardeau établi à l'art. 137.1(3) de la Loi et le fardeau
s'est déplacé sur le demandeur, lequel devait satisfaire aux exigences de l'art. 137.1(4), et on a conclu que le bien-fondé de la
demande du demandeur était substantiel et que la réclamation devait être considérée par le tribunal — Défendeurs ont interjeté
appel, avec succès, et la Cour d'appel a conclu qu'étant donné le libellé utilisé dans l'entente, il n'y avait aucune possibilité
raisonnable que le demandeur puisse convaincre un juge des faits raisonnable que le bien-fondé de sa demande visant à interdire
le témoignage du président de la société demanderesse devant la CAMO était substantiel — Demandeur a formé un pourvoi
— Pourvoi rejeté — Toutes sortes d'instances pouvaient découler du fait de l'expression et, d'après ce que révélait l'historique
législatif de l'art. 137.1 de la Loi, il y avait lieu d'interpréter cet énoncé de manière large et libérale à l'étape de l'analyse exigée
par l'art. 137.1(3) — Ainsi, les instances découlant du fait d'une expression ne se limitaient pas à celles qui visaient directement
l'expression, comme, par exemple, les actions en diffamation — Une bonne illustration d'un type d'instance qui n'est pas une
poursuite en diffamation, mais qui découle néanmoins du fait d'une expression et tombe sous le coup de l'art. 137.1(3), était
l'instance sous-jacente en l'espèce, soit une poursuite pour bris de contrat fondée sur une expression du président défendeur.
Contrats --- Exécution ou défaut d'exécution — Défaut d'exécution — Divers
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Demandeur, un promoteur immobilier, a obtenu l'approbation de l'office de protection de la nature concernant son projet de
développement, et les défendeurs, une société sans but lucratif et six membres de son comité exécutif, ont déposé une requête en
contrôle judiciaire concernant cette décision — Parties ont conclu une entente en vertu de laquelle les défendeurs se sont engagés
à ne pas faire valoir, dans le cadre de toute autre procédure ultérieure, que les résolutions adoptées par l'office contrevenaient
aux dispositions de la législation environnementale applicable — Requête que le demandeur a déposée auprès de la ville en vue
d'une modification officielle au plan a été battue, le demandeur a interjeté appel, l'association a obtenu le statut de partie et le
président de l'association, un des défendeurs, a témoigné devant la Commission des affaires municipales de l'Ontario (CAMO),
affirmant que le projet de développement causerait des dommages importants à l'environnement — Requête du demandeur
en vue de faire approuver le projet a été rejetée et le demandeur a ensuite déposé une action en dommages-intérêts, alléguant
que les défendeurs avaient violé l'entente à l'amiable, puisque le président de l'association a témoigné lors de l'audience —
Défendeurs ont déposé, en vain, une requête visant à obtenir une ordonnance en rejet de l'action en vertu de l'art. 137.1 de
la Loi sur les tribunaux judiciaires, et le juge des requêtes a conclu que les déclarations du président constituaient une forme
d'expression, telle que définie à l'art. 137.1(2) de la Loi, puisque l'expression concernait une question environnementale dans
le cadre d'un forum public devant un organisme public — Défendeurs ont satisfait au fardeau établi à l'art. 137.1(3) de la Loi
et le fardeau s'est déplacé sur le demandeur, lequel devait satisfaire aux exigences de l'art. 137.1(4), et on a conclu que le bienfondé de la demande du demandeur était substantiel et que la réclamation devait être considérée par le tribunal — Défendeurs
ont interjeté appel, avec succès, et la Cour d'appel a conclu qu'étant donné le libellé utilisé dans l'entente, il n'y avait aucune
possibilité raisonnable que le demandeur puisse convaincre un juge des faits raisonnable que le bien-fondé de sa demande visant
à interdire le témoignage du président de la société demanderesse devant la CAMO était substantiel — Demandeur a formé un
pourvoi — Pourvoi rejeté — Action du demandeur était fondée uniquement sur le non-respect de l'entente, et la question de
savoir si l'action avait un « bien-fondé [ . . . ] substantiel » reposait entièrement sur l'interprétation donnée à l'entente, laquelle
était fondamentalement un contrat — Après avoir appliqué les principes usuels d'interprétation contractuelle, ce que le juge
des motions n'a pas fait, il fallait conclure que l'action du demandeur n'était pas juridiquement défendable et ne s'appuyait pas
sur des éléments de preuve raisonnablement dignes de foi, permettant d'affirmer que la demande avait une possibilité réelle de
succès — Texte de l'entente était clair à sa face même : il limitait l'expression du président défendeur uniquement à l'égard de
la décision de l'office de protection de la nature et du contrôle judiciaire de cette décision.
Procédure civile --- Jugement rendu sans procès — Arrêt des procédures ou rejet de l'action — Principes généraux
Demandeur, un promoteur immobilier, a obtenu l'approbation de l'office de protection de la nature concernant son projet de
développement, et les défendeurs, une société sans but lucratif et six membres de son comité exécutif, ont déposé une requête en
contrôle judiciaire concernant cette décision — Parties ont conclu une entente en vertu de laquelle les défendeurs se sont engagés
à ne pas faire valoir, dans le cadre de toute autre procédure ultérieure, que les résolutions adoptées par l'office contrevenaient
aux dispositions de la législation environnementale applicable — Requête que le demandeur a déposée auprès de la ville en vue
d'une modification officielle au plan a été battue, le demandeur a interjeté appel, l'association a obtenu le statut de partie et le
président de l'association, un des défendeurs, a témoigné devant la Commission des affaires municipales de l'Ontario (CAMO),
affirmant que le projet de développement causerait des dommages importants à l'environnement — Requête du demandeur en
vue de faire approuver le projet a été rejetée et le demandeur a ensuite déposé une action en dommages-intérêts, alléguant que les
défendeurs avaient violé l'entente à l'amiable, puisque le président de l'association a témoigné lors de l'audience — Défendeurs
ont déposé, en vain, une requête visant à obtenir une ordonnance en rejet de l'action en vertu de l'art. 137.1 de la Loi sur les
tribunaux judiciaires, et le juge des requêtes a conclu que les déclarations du président constituaient une forme d'expression,
telle que définie à l'art. 137.1(2) de la Loi, puisque l'expression concernait une question environnementale dans le cadre d'un
forum public devant un organisme public — Défendeurs ont satisfait au fardeau établi à l'art. 137.1(3) de la Loi et le fardeau
s'est déplacé sur le demandeur, lequel devait satisfaire aux exigences de l'art. 137.1(4), et on a conclu que le bien-fondé de la
demande du demandeur était substantiel et que la réclamation devait être considérée par le tribunal — Défendeurs ont interjeté
appel, avec succès, et la Cour d'appel a conclu qu'étant donné le libellé utilisé dans l'entente, il n'y avait aucune possibilité
raisonnable que le demandeur puisse convaincre un juge des faits raisonnable que le bien-fondé de sa demande visant à interdire
le témoignage du président de la société demanderesse devant la CAMO était substantiel — Demandeur a formé un pourvoi
— Pourvoi rejeté — Cour d'appel a eu raison de rejeter l'action sous-jacente du demandeur pour bris de contrat — Action du
demandeur était fondée uniquement sur le non-respect de l'entente, et la question de savoir si l'action avait un « bien-fondé
[ . . . ] substantiel » reposait entièrement sur l'interprétation donnée à l'entente, laquelle était fondamentalement un contrat —
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Après avoir appliqué les principes usuels d'interprétation contractuelle, ce que le juge des motions n'a pas fait, il fallait conclure
que l'action du demandeur n'était pas juridiquement défendable et ne s'appuyait pas sur des éléments de preuve raisonnablement
dignes de foi, permettant d'affirmer que la demande avait une possibilité réelle de succès.
The plaintiff, a land developer, wanted to develop a 91-lot subdivision in the city. The defendants, a not-for-profit association
and six members of its executive committee, opposed the development on environmental grounds. The plaintiff successfully
obtained approval from the regional conservation authority, and the defendants brought an application for judicial review. City
council rejected the plaintiff's application and the plaintiff appealed to the Ontario Municipal Board (OMB). The parties settled
the judicial review proceeding by way of minutes of settlement (agreement). The agreement put limitations on the future conduct
of the defendants, specifically, the defendants agreed that in any proceeding before the OMB or in any other subsequent legal
proceeding that they would not advance the position that the resolutions passed by the authority were illegal, invalid or contrary
to the relevant environmental legislation. At the OMB hearing, the defendant president of the association gave testimony that the
development would result in significant environmental damage. The OMB dismissed the plaintiff's appeal. The plaintiff brought
a $6 million breach of contract action against the defendants. The defendants brought a motion under s. 137.1 of the Courts of
Justice Act (CJA) to have the action dismissed. The defendants' motion was dismissed by the motion judge and they appealed.
The Court of Appeal allowed the defendants' appeal, granted its s. 137.1 motion, and dismissed the plaintiff's lawsuit. The Court
of Appeal found that the motion judge did not examine the record to determine if there were reasonable grounds to believe
that the plaintiff's claim had substantial merit. Given the language used in the agreement, there was no reasonable prospect that
the plaintiff could convince a reasonable trier that there was substantial merit to its claim that the agreement foreclosed the
defendant president's testimony before the board. The plaintiff appealed.
Held: The appeal was dismissed.
Per Côté J. (Wagner C.J.C., Abella, Moldaver, Karakatsanis, Brown, Rowe, Martin, Kasirer JJ. concurring): Strategic Lawsuits
Against Public Participation (SLAPPs) were lawsuits initiated against individuals or organizations that spoke out or took
positions on an issue of public interest. SLAPPs were generally initiated by plaintiffs who engaged the court process and used
litigation not as a direct tool to vindicate a bona fide claim, but as an indirect tool to limit the expression of others. In Ontario, the
provincial legislature enacted the Ontario Protection of Public Participation Act, 2015, which amended the CJA by introducing
ss. 137.1 to 137.5. The effect of those sections of the CJA was to mitigate the harmful effects of lawsuits that aimed to limit
the expression of others.
What was crucial was that many different types of proceedings could arise from an expression, and the legislative background
of s. 137.1 of the CJA indicated that a broad and liberal interpretation was warranted at the s. 137.1(3) stage of the framework.
This meant that proceedings that arose from an expression were not limited to those directly concerned with expression, such
as defamation suits. A good example of a type of proceeding that was not a defamation suit, but that nonetheless arose from an
expression and fell within the ambit of s. 137.1(3), was the underlying proceeding here, which was a breach of contract claim
premised on an expression made by the defendant president.
In this case, the defendant president's testimony was captured by the statutory definition of expression, as it was a verbal
communication made publicly pursuant to s. 137.1(2). The materials before the motion judge supported a finding that the
expression related to a matter of public interest. The proceeding brought by the plaintiff arose from that expression. It was a
breach of contract action premised on an alleged breach of the agreement resulting from the defendant president's testimony at
the OMB. There was thus a clear nexus between the defendant president's expression and the underlying proceeding. Therefore,
the defendant president met its threshold burden under s. 137.1(3) with little difficulty.
As the defendant president had met its onus on the threshold question, the burden now shifted to the plaintiff, under s. 137.1(4)
of the CJA, to show that there were grounds to believe that its breach of contract action had substantial merit. In this case, the
plaintiff's action lacked substantial merit. The plaintiff's claim was based solely on a breach of the agreement. Accordingly,
whether or not the action had "substantial merit" rested solely on the interpretation of the agreement, which was fundamentally
a contract. Applying the customary principles of contractual interpretation, which the motion judge failed to do, it was found
that the plaintiff's action was not legally tenable and supported by evidence that was reasonably capable of belief such that its
claim could be said to have a real prospect of success. Accordingly, it did not have substantial merit.
Under s. 137.1(4)(b) of the CJA, the burden was on the plaintiff to show on a balance of probabilities that it likely had suffered
or will suffer harm, that such harm was a result of the expression established under s. 137.1(3), and that the corresponding
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public interest in allowing the underlying proceeding to continue outweighed the deleterious effects on expression and public
participation.
In this case, the harm likely to be or have been suffered by the plaintiff as a result of the defendant president's expression
lay at the very low end of the spectrum and, correspondingly, so too did the public interest in allowing the proceeding to
continue. On the other hand, the public interest in the defendant president's expression was at the higher end of the spectrum.
It was clear that the plaintiff could not establish on a balance of probabilities that the harm suffered as a result of the defendant
president's expression was sufficiently serious that the public interest in permitting the proceeding to continue outweighed the
public interest in protecting that expression. Therefore, the Court of Appeal was correct in dismissing the plaintiff's underlying
breach of contract action.
Accordingly, the appeal should be dismissed.
Le demandeur, un promoteur immobilier, voulait aménager un lotissement comportant 91 lots dans une ville. Les défendeurs,
une société sans but lucratif et six membres de son comité exécutif, se sont opposés au projet de développement en invoquant
des motifs liés à l'environnement. Le demandeur a obtenu l'approbation de l'office de protection de la nature et les défendeurs
ont déposé une requête en contrôle judiciaire. Le conseil de ville a refusé la demande présentée par le demandeur, et ce dernier
a interjeté appel à la Commission des affaires municipales de l'Ontario (CAMO). Les parties ont réglé la demande de contrôle
judiciaire en concluant une entente à l'amiable. Cette entente imposait certaines restrictions sur la conduite future des défendeurs;
plus particulièrement, les défendeurs se sont engagés à ne pas faire valoir, dans le cadre d'une audience ou instance tenue devant
la CAMO ou dans le cadre de toute autre poursuite judiciaire ultérieure, que les résolutions adoptées par l'office étaient illégales
ou invalides ou qu'elles contrevenaient aux dispositions de la législation environnementale applicable. Lors de l'audience tenue
devant la CAMO, le président de la société défenderesse a affirmé dans son témoignage que le projet de développement causerait
des dommages importants à l'environnement. La CAMO a rejeté l'appel interjeté par le demandeur. Le demandeur a déposé une
action visant à obtenir 6 millions de dollars pour bris de contrat à l'encontre des défendeurs. Ces derniers ont déposé une requête
en vertu de l'art. 137.1 de la Loi sur les tribunaux judiciaires (LTJ) afin de faire rejeter l'action. Cette requête a été rejetée par
le juge des requêtes et les défendeurs ont interjeté appel.
La Cour d'appel a accueilli l'appel interjeté par les défendeurs, a accordé la requête déposée en vertu de l'art. 137.1 et a rejeté
la poursuite du demandeur. La Cour d'appel a conclu que le juge des requêtes n'avait pas examiné le dossier afin de déterminer
s'il y avait des motifs raisonnables de croire que le bien-fondé de la demande du demandeur était substantiel. Compte tenu de
la manière dont l'entente a été rédigée, il n'y avait aucune possibilité raisonnable que le demandeur puisse convaincre un juge
des faits raisonnable que le bien-fondé de sa demande visant à interdire le témoignage du président de la société demanderesse
devant la CAMO était substantiel. Le demandeur a formé un pourvoi.
Arrêt: Le pourvoi a été rejeté.
Côté, J. (Wagner, J.C.C., Abella, Moldaver, Karakatsanis, Brown, Rowe, Martin, Kasirer, JJ., souscrivant à son opinion) :
Les poursuites stratégiques contre la mobilisation publique (poursuites-bâillons ou SLAPP) étaient des poursuites intentées
contre des individus ou des organisations qui s'exprimaient ou qui prenaient position sur une question d'intérêt public. Les
poursuites-bâillons étaient généralement des actions intentées par des demandeurs qui mettaient en branle le processus judiciaire
et recouraient aux tribunaux non pas comme moyen direct de faire valoir le bien-fondé d'une demande légitime, mais comme
moyen indirect de limiter l'expression d'autres personnes. En Ontario, la législature provinciale a adopté la Loi de 2015 sur
la protection du droit à la participation aux affaires publiques, laquelle a modifié la LTJ en ajoutant les art. 137.1 à 137.5.
Ces dispositions de la LTJ visaient à limiter les effets néfastes de poursuites judiciaires ayant pour but de limiter l'expression
d'autres personnes.
Il était essentiel de comprendre que toutes sortes d'instances pouvaient découler du fait de l'expression et, d'après ce que révélait
l'historique législatif de l'art. 137.1 de la LTJ, il y avait lieu d'interpréter cet énoncé de manière large et libérale à l'étape de
l'analyse exigée par l'art. 137.1(3). Ainsi, les instances découlant du fait d'une expression ne se limitaient pas à celles qui visaient
directement l'expression, comme, par exemple, les actions en diffamation. Une bonne illustration d'un type d'instance qui n'est
pas une poursuite en diffamation, mais qui découle néanmoins du fait d'une expression et tombe sous le coup de l'art. 137.1(3),
était l'instance sous-jacente en l'espèce, soit une poursuite pour bris de contrat fondée sur une expression du président défendeur.
En l'espèce, le témoignage du président défendeur était visé par la définition du terme « expression » énoncée dans la LTJ,
puisqu'il s'agissait d'une communication faite verbalement en public en vertu de l'art. 137.1(2). Les documents dont disposait le
juge des motions permettaient de conclure que l'expression avait été faite relativement à une affaire d'intérêt public. La poursuite
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intentée par le demandeur découlait du fait de cette expression. Il s'agissait d'une action pour bris de contrat fondée sur le nonrespect de l'entente résultant du témoignage du président défendeur devant la CAMO. Il existait donc un lien manifeste entre
l'expression du président défendeur et l'instance sous-jacente. Par conséquent, le président défendeur satisfaisait au fardeau
initial que lui imposait l'art. 137.1(3) sans trop de difficultés.
Le président défendeur s'étant acquitté de son fardeau initial, il incombait ensuite au demandeur de démontrer, en vertu de l'art.
137.1(4) de la LTJ, qu'il existait des motifs de croire que le bien-fondé de son action pour bris de contrat était substantiel. En
l'espèce, l'action du demandeur n'avait pas de bien-fondé substantiel. Elle était fondée uniquement sur le non-respect de l'entente.
La question de savoir si l'action avait un « bien-fondé [ . . . ] substantiel » reposait donc entièrement sur l'interprétation donnée
à l'entente, laquelle était fondamentalement un contrat. Après avoir appliqué les principes usuels d'interprétation contractuelle,
ce que le juge des motions n'a pas fait, il fallait conclure que l'action du demandeur n'était pas juridiquement défendable et
ne s'appuyait pas sur des éléments de preuve raisonnablement dignes de foi, permettant d'affirmer que la demande avait une
possibilité réelle de succès. Elle était donc dénuée de bien-fondé substantiel.
En vertu de l'art. 137.1(4)b) de la LTJ, il incombait au demandeur d'établir, selon la prépondérance des probabilités, qu'il a
subi ou subira vraisemblablement un préjudice, que ce préjudice est subi du fait de l'expression préalablement démontrée en
application de l'art. 137.1(3), et que l'intérêt public correspondant à permettre la poursuite de l'instance sous-jacente l'emportait
sur les effets préjudiciables causés à la liberté d'expression et à la participation aux affaires publiques.
En l'espèce, le préjudice que le demandeur subit ou a subi vraisemblablement du fait de l'expression du président défendeur
était des plus limités et, en conséquence, l'intérêt public à permettre la poursuite de l'instance l'était aussi. En revanche, l'intérêt
public à protéger l'expression du président défendeur était des plus élevés. À l'évidence, le demandeur ne pouvait établir, suivant
la prépondérance des probabilités, que le préjudice subi du fait de l'expression du président défendeur était suffisamment grave
pour que l'intérêt public à permettre la poursuite de l'instance l'emportât sur l'intérêt public à protéger cette expression. Par
conséquent, la Cour d'appel a eu raison de rejeter l'action sous-jacente du demandeur pour bris de contrat.
Ainsi, le pourvoi devrait être rejeté.
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R. v. Sharpe (2001), 2001 SCC 2, 2001 CarswellBC 82, 2001 CarswellBC 83, 194 D.L.R. (4th) 1, 150 C.C.C. (3d) 321,
39 C.R. (5th) 72, 264 N.R. 201, 146 B.C.A.C. 161, 239 W.A.C. 161, 88 B.C.L.R. (3d) 1, [2001] 6 W.W.R. 1, [2001] 1
S.C.R. 45, 86 C.R.R. (2d) 1 (S.C.C.) — referred to
R. v. Summers (2014), 2014 SCC 26, 2014 CSC 26, 2014 CarswellOnt 4479, 2014 CarswellOnt 4480, 9 C.R. (7th) 223,
456 N.R. 1, 308 C.C.C. (3d) 471, 316 O.A.C. 349, 371 D.L.R. (4th) 581, [2014] 1 S.C.R. 575, 307 C.R.R. (2d) 96, 130
O.R. (3d) 80 (note) (S.C.C.) — referred to
R. v. Topp (2011), 2011 SCC 43, 2011 CarswellOnt 9422, 2011 CarswellOnt 9423, 336 D.L.R. (4th) 432, 272 C.C.C. (3d)
417, 86 C.R. (6th) 271, 421 N.R. 95, [2011] 3 S.C.R. 119, 283 O.A.C. 1 (S.C.C.) — considered
Rizzo & Rizzo Shoes Ltd., Re (1998), 1998 CarswellOnt 1, 1998 CarswellOnt 2, 154 D.L.R. (4th) 193, 36 O.R. (3d) 418
(headnote only), (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 221 N.R. 241, (sub nom. Adrien v. Ontario Ministry
of Labour) 98 C.L.L.C. 210-006, 50 C.B.R. (3d) 163, (sub nom. Rizzo & Rizzo Shoes Ltd. (Bankrupt), Re) 106 O.A.C. 1,
[1998] 1 S.C.R. 27, 33 C.C.E.L. (2d) 173 (S.C.C.) — considered
Shannon v. 1610635 Alberta Inc. (2014), 2014 ABCA 393, 2014 CarswellAlta 2134, 379 D.L.R. (4th) 458, [2015] I.L.R.
I-5675, 41 C.C.L.I. (5th) 291, 588 A.R. 76, 626 W.A.C. 76, 70 C.P.C. (7th) 29, 8 Alta. L.R. (6th) 249 (Alta. C.A.) —
considered
Teal Cedar Products Ltd. v. British Columbia (2017), 2017 SCC 32, 2017 CSC 32, 2017 CarswellBC 1648, 2017
CarswellBC 1649, 4 L.C.R. (2d) 1, 98 B.C.L.R. (5th) 211, [2017] 9 W.W.R. 1, 411 D.L.R. (4th) 385, [2017] 1 S.C.R. 688
(S.C.C.) — referred to
Thomson Newspapers Co. v. Canada (Attorney General) (1998), 1998 CarswellOnt 1981, 1998 CarswellOnt 1982, 159
D.L.R. (4th) 385, 226 N.R. 1, 51 C.R.R. (2d) 189, 109 O.A.C. 201, [1998] 1 S.C.R. 877, 5 B.H.R.C. 567, 38 O.R. (3d)
735 (S.C.C.) — referred to
Veneruzzo v. Storey (2018), 2018 ONCA 688, 2018 CarswellOnt 14127, 23 C.P.C. (8th) 352 (Ont. C.A.) — referred to
Statutes considered:
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11
s. 2(b) — considered
s. 15 — referred to
Conservation Authorities Act, R.S.O. 1990, c. C.27
Generally — referred to
Courts of Justice Act, R.S.O. 1990, c. C.43
s. 137.1 [en. 2015, c. 23, s. 3] — considered
s. 137.1(1) [en. 2015, c. 23, s. 3] — considered
s. 137.1(2) "expression" [en. 2015, c. 23, s. 3] — considered
s. 137.1(3) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a)(i) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a)(ii) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(b) [en. 2015, c. 23, s. 3] — considered
s. 137.1(7) [en. 2015, c. 23, s. 3] — considered
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ss. 137.1-137.5 [en. 2015, c. 23, s. 3] — referred to
s. 137.2(1) [en. 2015, c. 23, s. 3] — considered
Planning Act, R.S.O. 1990, c. P.13
Generally — referred to
s. 2 — considered
s. 51(24) — referred to
Protection of Public Participation Act, 2015, S.O. 2015, c. 23
Generally — referred to
APPEAL by plaintiff from judgment reported in 1704604 Ontario Ltd. v. Pointes Protection Association (2018), 2018 ONCA
685, 2018 CarswellOnt 14179, 23 C.P.C. (8th) 312, 142 O.R. (3d) 161, 79 M.P.L.R. (5th) 179, 426 D.L.R. (4th) 233, 50 C.C.L.T.
(4th) 173, 46 Admin. L.R. (6th) 70 (Ont. C.A.), which dismissed its breach of contract action.
POURVOI formé par le demandeur à l'encontre d'une décision publiée à 1704604 Ontario Ltd. v. Pointes Protection Association
(2018), 2018 ONCA 685, 2018 CarswellOnt 14179, 23 C.P.C. (8th) 312, 142 O.R. (3d) 161, 79 M.P.L.R. (5th) 179, 426 D.L.R.
(4th) 233, 50 C.C.L.T. (4th) 173, 46 Admin. L.R. (6th) 70 (Ont. C.A.), laquelle a rejeté son action en bris de contrat.
Côté J. (Wagner C.J.C., Abella, Moldaver, Karakatsanis, Brown, Rowe, Martin, Kasirer JJ. concurring):
1 Freedom of expression is a fundamental right and value; the ability to express oneself and engage in the interchange of ideas
fosters a pluralistic and healthy democracy by generating fruitful public discourse and corresponding public participation in civil
society. This case is about what happens when individuals and organizations use litigation as a tool to quell such expression,
which, in turn, quells participation and engagement in matters of public interest. More specifically, this Court is being asked to
decide whether an action brought by 1704604 Ontario Limited ("170 Ontario") against the Pointes Protection Association and
six of its members (collectively "Pointes Protection") can proceed, or whether it must be dismissed under s. 137.1 of the Courts
of Justice Act, R.S.O. 1990, c. C.43 ("CJA"). For the reasons that follow, I am of the view that 170 Ontario's lawsuit must be
dismissed. I would accordingly dismiss the appeal before this Court.
I. Introduction
2
Strategic lawsuits against public participation ("SLAPPs") are a phenomenon used to describe exactly what the acronym
refers to: lawsuits initiated against individuals or organizations that speak out or take a position on an issue of public interest.
SLAPPs are generally initiated by plaintiffs who engage the court process and use litigation not as a direct tool to vindicate
a bona fide claim, but as an indirect tool to limit the expression of others. In a SLAPP, the claim is merely a façade for the
plaintiff, who is in fact manipulating the judicial system in order to limit the effectiveness of the opposing party's speech and
deter that party, or other potential interested parties, from participating in public affairs.
3
In light of the increased proliferation of SLAPPs, provincial legislatures (in Ontario, British Columbia, and Quebec)
have enacted laws to mitigate their harmful effects. These laws are occasionally referred to as "anti-SLAPP" legislation (2018
ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.); Galloway v. A.B., 2019 BCCA 385, 30 B.C.L.R. (6th) 245 (B.C. C.A.); Klepper v.
Lulham, 2017 QCCA 2069 (C.A. Que.) (CanLII); B. Sheldrick, Blocking Public Participation: The Use of Strategic Litigation
to Silence Political Expression (2014)).
4 At issue here is such a law. In November 2015, the Ontario Protection of Public Participation Act, 2015, S.O. 2015, c. 23
("Act"), came into force. The Act amended the CJA, by introducing, in relevant part, ss. 137.1 to 137.5.
5 In this appeal, the Court is effectively being asked to shed light and offer guidance on how to properly apply the framework
set out in s. 137.1 of the CJA. Accordingly, I endeavour to do so below, but not without first providing some background on the
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legislation at issue in Part II. Subsequently, in Part III, I set out the proper legal framework for dealing with s. 137.1 motions.
Finally, in Part IV, I apply the established legal framework to the facts of this case.
II. Background
6 Before I explain the parameters of the s. 137.1 framework, it is necessary, as part of the exercise of statutory interpretation,
to outline the legislative background of the bill which brought s. 137.1 into effect. Such legislative background and history
offer contextual clues to and insight into the legislative purpose of the bill, as well as indicia of the proper interpretation of the
provisions at issue, which will be explored in turn below. Indeed, this Court has reiterated on numerous occasions that the modern
approach to statutory interpretation requires that the words of a statute be read "in their entire context and in their grammatical
and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament" (E. A.
Driedger, Construction of Statutes (2nd ed. 1983), at p. 87, quoted in Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.),
at para. 21).
7
In 2010, the Attorney General of Ontario mandated an Anti-SLAPP Advisory Panel ("Panel") to advise the government
on how to respond to the proliferation of SLAPPs. The Panel was chaired by experts and examined a plethora of materials,
including legal articles, relevant statutes from other jurisdictions, and advocacy documents. The Panel also invited comments
and submissions from the public and interested parties. All of this culminated in the Anti-Slapp Advisory Panel: Report to the
Attorney General ("APR"), which was published in October 2010.
8 The APR "concluded that it is desirable for Ontario to enact legislation against the use of legal processes that affect people's
ability or willingness to express views or take action on matters of public interest" (para. 10). The APR looked extensively at
the need for such legislation (paras. 6-16), then provided suggestions on the content of the legislation and outlined the concerns
underlying that content.
9 The APR advocated a "broad scope of protection" (para. 29) that would "ensure that the full scope of legitimate participation
in public matters is made subject to the special procedure" (para. 31). Fundamental to the APR's proposal was the theme of
balancing and proportionality. While "an adverse effect on the ability of persons to participate in discussion on matters of public
interest should not be sufficient to prevent the plaintiff's action from proceeding" (para. 36), "the fact that a plaintiff's claim may
have only technical validity should not be sufficient to allow the action to proceed" (para. 37). To reconcile these considerations,
the APR proposed a multi-step test that ended up being substantively similar to the one later adopted by the legislature.
10
In November 2015, Ontario brought into force Bill 52, Protection of Public Participation Act, 2015, 1st Sess., 41st
Leg., 2015, which, as noted above, amended the CJA by introducing ss. 137.1 to 137.5. The purposes of those provisions were
specified in the legislation itself, in s. 137.1(1) of the CJA:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
11
This was prompted by the APR, which stated that the "legislation should include a purpose clause for the benefit of
judicial interpretation" (Summary of Recommendations, para. 2). While legislative purpose bears on the exercise of statutory
interpretation regardless of whether a purpose clause exists, the fact that the APR explicitly urged legislators to include such a
clause for the benefit of judicial interpretation, and that legislators consciously obliged, demonstrates that the purpose clause
in s. 137.1(1) commands considerable interpretative authority.
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12
Further indications of legislative intention can be gleaned from the debates in the Legislative Assembly of Ontario. At
second reading of the bill, the Attorney General of Ontario at the time, the Hon. Madeleine Meilleur, stated the following:
If passed, this legislation will allow courts to quickly identify and deal with strategic lawsuits, minimizing the emotional
and financial strain on defendants, as well as the waste of court resources.
.....
Our proposed legislation strikes a balance that will help ensure abusive litigation is stopped, but legitimate action can
continue.
This proposed legislation is about preventing strategic lawsuits. Anyone who has a legitimate claim of libel or slander
should not be discouraged by this legislation.
(Legislative Assembly of Ontario, Official Report of Debates (Hansard), No. 41A, 1st Sess., 41st Parl., December 10,
2014, at p. 1975)
13 Ultimately, the legislative debates preceding the passage of the Act echoed the same concerns expressed by the Panel in the
APR. Indeed, parliamentarians acknowledged as much: "[t]his bill came forward as a result of a report from 2010" (p. 1975 (Ms.
Sylvia Jones)); "a made-in-Ontario approach to address the issue of strategic lawsuits based on consensus, recommendations of
an expert advisory panel and extensive stakeholder consultation" (p. 1975 (Hon. Madeleine Meilleur)). Accordingly, it should
come as no surprise that the final test adopted in the legislation was very similar substantively to the test proposed in the APR.
This makes it clear that the APR had a considerable influence on the legislation which was enacted and which is now at issue
before this Court.
14
For this reason, the Panel and its APR are persuasive authority for the purposes of statutory interpretation. It must be
remembered that "[l]egislative history includes material relating to the conception, preparation and passage of the enactment",
and this "may often be [an] important par[t] of the context to be examined as part of the modern approach to statutory
interpretation" (Canada (Attorney General) v. Mowat, 2011 SCC 53, [2011] 3 S.C.R. 471 (S.C.C.), at para. 43 ("CHRC")).
Indeed, the late Peter W. Hogg defined legislative history as including the following:
1. [T]he report of a royal commission or law reform commission or parliamentary committee recommending that a statute
be enacted;
.....
3. a report or study produced outside government which existed at the time of the enactment of the statute and was relied
upon by the government that introduced the legislation ....
(Constitutional Law of Canada (5th ed. Supp. (loose-leaf)), vol. 2, at pp. 60-1 to 60-2)
While reports like the APR are generally "admissible for any purpose the court thinks appropriate", the weight accorded to
them depends on the circumstances (R. Sullivan, Sullivan on the Construction of Statutes (6th ed. 2014), at p. 685; see also R.
v. Summers, 2014 SCC 26, [2014] 1 S.C.R. 575 (S.C.C.), at para. 51). As I have explained, the APR was the clear impetus for
the legislation, and was relied upon heavily by the legislature in drafting s. 137.1 of the CJA. Accordingly, it is a persuasive
source that "provide[s] helpful information about the background and purpose of the legislation" (CHRC, at para. 44).
15 In light of the foregoing, I turn in Part III below to the interpretation of the statutory text of s. 137.1(3) and (4), informed
by the legislative history and the purposes that animate these provisions. As already mentioned, this is in accordance with what
this Court has referred to as the modern approach to statutory interpretation.
III. Framework
16
As indicated above, s. 137.1 is the provision in the CJA that is meant to function as a mechanism to screen out lawsuits
that unduly limit expression on matters of public interest through the identification and pre-trial dismissal of such actions. The
final statutory language adopted makes it clear how the APR and the legislative debates informed the drafting of the provision:
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there is an invocation of the need for the expression to relate to a matter of public interest; the underlying proceeding must have
substantial merit (beyond "technical validity", as the APR noted, at para. 37); and the public interest in protecting the expression
must be weighed against the public interest in permitting the underlying proceeding to continue (echoing the importance of
balance repeatedly noted in the APR and the legislative debates).
17

The relevant portions of s. 137.1 are reproduced below:
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.

18
In brief, s. 137.1 places an initial burden on the moving party — the defendant in a lawsuit — to satisfy the judge
that the proceeding arises from an expression relating to a matter of public interest. Once that showing is made, the burden
shifts to the responding party — the plaintiff — to satisfy the motion judge that there are grounds to believe the proceeding
has substantial merit and the moving party has no valid defence, and that the public interest in permitting the proceeding to
continue outweighs the public interest in protecting the expression. If the responding party cannot satisfy the motion judge that
it has met its burden, then the s. 137.1 motion will be granted and the underlying proceeding will be consequently dismissed. It
is important to recognize that the final weighing exercise under s. 137.1(4)(b) is the fundamental crux of the analysis: as noted
repeatedly above, the APR and the legislative debates emphasized balancing and proportionality between the public interest in
allowing meritorious lawsuits to proceed and the public interest in protecting expression on matters of public interest. Section
137.1(4)(b) is intended to optimize that balance.
19
In the following section, I offer an explanation of each step of the s. 137.1 analysis, including what is expected of each
party and how the relevant terms used in the provision must operate. This analysis of the framework is grounded in the words of
the statute read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the statute,
while remaining mindful of the legislative background and informed particularly by the APR and the legislative debates.
A. Section 137.1(3) — Threshold Burden on the Moving Party
20
Section 137.1(3) is reproduced for convenience below, with my own emphasis placed on the terms requiring further
illumination:
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
21 Fundamentally, this is a two-part analysis. The burden is on the moving party to show that (i) the proceeding arises from
an expression made by the moving party and that (ii) the expression relates to a matter of public interest. This is a threshold
burden, which means that it is necessary for the moving party to meet this burden in order to even proceed to s. 137.1(4) for
the ultimate determination of whether the proceeding should be dismissed.
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22
However, while the term "expression" is expressly defined in the statute, other terms are in need of elaboration in order
to understand how the moving party can satisfy its threshold burden.
23 First, what does "satisfies" require? I am in agreement with Doherty J.A. of the Court of Appeal for Ontario that "satisfies"
requires the moving party to meet its burden on a balance of probabilities (C.A. reasons, at para. 51). This is in accordance with
the jurisprudence interpreting the word "satisfied" (R. v. Topp, 2011 SCC 43, [2011] 3 S.C.R. 119 (S.C.C.), at paras. 24-25; C.
(R.) v. McDougall, 2008 SCC 53, [2008] 3 S.C.R. 41 (S.C.C.), at paras. 49 and 53; Shannon v. 1610635 Alberta Inc., 2014 ABCA
393, 588 A.R. 76 (Alta. C.A.), at paras. 14-15; R. v. Driscoll (1987), 79 A.R. 298 (Alta. C.A.), at paras. 17-18). Accordingly,
the moving party must be able to demonstrate on a balance of probabilities that (i) the proceeding arises from an expression
made by the moving party and that (ii) the expression relates to a matter of public interest.
24

Second, what does "arises from" require? By definition, "arises from" implies an element of causality. In other words, if

a proceeding "arises from" an expression, this must mean that the expression is somehow causally related to the proceeding. 1
What is crucial is that many different types of proceedings can arise from an expression, and the legislative background of s.
137.1 indicates that a broad and liberal interpretation is warranted at the s. 137.1(3) stage of the framework. This means that
proceedings arising from an expression are not limited to those directly concerned with expression, such as defamation suits.
A good example of a type of proceeding that is not a defamation suit, but that nonetheless arises from an expression and falls
within the ambit of s. 137.1(3), is the underlying proceeding here, which is a breach of contract claim premised on an expression
made by the defendant (this is explored in further detail in Part IV of these reasons). Indeed, the APR explicitly discouraged
the use of the term "SLAPP" in the final legislation in order to avoid narrowly confining the s. 137.1 procedure (para. 22),
and the legislature obliged.
25
Third, what does "expression" mean? The term "expression" is defined broadly in s. 137.1(2) of the CJA itself: "In this
section, 'expression' means any communication, regardless of whether it is made verbally or non-verbally, whether it is made
publicly or privately, and whether or not it is directed at a person or entity." This is not in need of further clarification, as the
text makes it abundantly clear that "expression" is defined expansively.
26
Fourth, and finally, what does "relates to a matter of public interest" mean? These words should be given a broad and
liberal interpretation, consistent with the legislative purpose of s. 137.1(3). Indeed, the APR clearly stated that a "broader test
will ensure that the full scope of legitimate participation in public matters is made subject to the special procedure" (at para.
31) and that therefore a "broad scope of protection" is preferable (para. 29).
27 In Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), this Court considered the question of how public
interest in a matter is to be established. While that case concerned the defence of responsible communication to a defamation
action, it also involved determining what constitutes a "matter of public interest". The same principles apply in the present
context. The expression should be assessed "as a whole", and it must be asked whether "some segment of the community would
have a genuine interest in receiving information on the subject" (paras. 101-2). While there is "no single 'test'", "[t]he public has
a genuine stake in knowing about many matters" ranging across a variety of topics (paras. 103 and 106). This Court rejected
the "narrow" interpretation of public interest adopted by courts in Australia, New Zealand, and the United States; instead, in
Canada, "[t]he democratic interest in such wide-ranging public debate must be reflected in the jurisprudence" (para. 106).
28 The statutory language used in s. 137.1(3) confirms that "public interest" ought to be given a broad interpretation. Indeed,
"public interest" is preceded by the modifier "a matter of". This is important, as it is not legally relevant whether the expression
is desirable or deleterious, valuable or vexatious, or whether it helps or hampers the public interest — there is no qualitative
assessment of the expression at this stage. The question is only whether the expression pertains to any matter of public interest,
defined broadly. The legislative background confirms that this burden is purposefully not an onerous one.
29
Nonetheless, expression that relates to a matter of public interest must be distinguished from expression that simply
makes reference to something of public interest, or to a matter about which the public is merely curious. Neither of the latter
two forms of expression will be sufficient for the moving party to meet its burden under s. 137.1(3) (see Torstar, at para. 102).
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30 Ultimately, the inquiry is a contextual one that is fundamentally asking what the expression is really about. The animating
purpose of s. 137.1 should not be forgotten: s. 137.1 was enacted to circumscribe proceedings that adversely affect expression
made in relation to matters of public interest, in order to protect that expression and safeguard the fundamental value that is
public participation in democracy. If the bar is set too high at s. 137.1(3), the motion judge will never reach the crux of the
inquiry that lies in the weighing exercise at s. 137.1(4)(b). Thus, in light of the legislative purpose and background of s. 137.1,
it is important to interpret an "expression" that "relates to a matter of public interest" in a generous and expansive fashion.
31
In conclusion, s. 137.1(3) places a threshold burden on the moving party to show on a balance of probabilities (i) that
the underlying proceeding does, in fact, arise from its expression, regardless of the nature of the proceeding, and (ii) that such
expression relates to a matter of public interest, defined broadly. To the extent that this burden is met by the moving party, then
s. 137.1(4) will be triggered and the burden will shift to the responding party to show that its underlying proceeding should not
be dismissed. I proceed to analyze that provision below.
B. Section 137.1(4) — Shifting of the Burden to the Responding Party
32

Section 137.1(4) is reproduced for convenience below:
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.

33
As the text of this provision makes explicit, the burden is on the responding party (i.e. the plaintiff in the underlying
proceeding) to satisfy the motion judge of both (a) and (b). Therefore, if either (a) or (b) is not met, then this will be fatal
to the plaintiff 2 discharging its burden and, as a consequence, the underlying proceeding will be dismissed. However, if the
plaintiff can show that both (a) and (b) are met, then the proceeding will be allowed to continue. While (a) directs a judge's
specific attention to the merit of the proceeding and the existence of a valid defence, (b) is open-endedly concerned with what
is at the heart of the legislation at issue and anti-SLAPP legislation generally: the weighing of the public interest in vindicating
legitimate claims through the courts against the resulting potential for quelling expression that has already been determined
under s. 137.1(3) to be related to a matter of public interest.
(1) Section 137.1(4)(a) — Merits-Based Hurdle
34 In brief, s. 137.1(4)(a) requires the plaintiff to "satisf[y] the judge" that there are "grounds to believe" that (i) its underlying
proceeding has "substantial merit" and that (ii) the defendant has "no valid defence".
35
Unlike with s. 137.1(3), "satisfies" is statutorily circumscribed in s. 137.1(4)(a) by an express standard: "grounds to
believe". In other words, since the statutory language of s. 137.1(3) required that the motion judge simply be "satisfie[d]",
this necessitated a determination of what is sufficient to satisfy the motion judge. What is sufficient for the motion judge to
be satisfied for the purposes of s. 137.1(4)(a)? Here, the legislature has expressly answered the question — the motion judge
must be satisfied that there are grounds to believe. Therefore, at this juncture, before I explore what exactly is required by s.
137.1(4)(a)(i) and (ii), it must be determined what "grounds to believe" requires. This necessitates a consideration of the words
themselves and their statutory context.
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36 The words "grounds to believe" plainly refer to the existence of a basis or source (i.e. "grounds") for reaching a belief or
conclusion that the legislated criteria have been met. In the context of a s. 137.1 motion, that basis or source must be anchored in
the nature of the procedure and record contemplated by the legislative scheme. It must be borne in mind that a s. 137.1 motion
can be brought at "any time" after a proceeding has commenced (see s. 137.2(1)).
37 Accordingly, in determining whether there exist grounds to believe at the s. 137.1(4)(a) stage, courts must be acutely aware
of the limited record, the timing of the motion in the litigation process, and the potentiality of future evidence arising. Introducing
too high a standard of proof into what is a preliminary assessment under s. 137.1(4)(a) might suggest that the outcome has been
adjudicated, rather than the likelihood of an outcome. To be sure, s. 137.1(4)(a) is not a determinative adjudication of the merits
of the underlying claim or a conclusive determination of the existence of a defence.
38 Section 137.1(4)(a) may therefore be interpreted by distinguishing a motion made under s. 137.1 from a motion to strike
and a motion for summary judgment, both of which are tools that remain available to parties notwithstanding the existence of
s. 137.1. The very fact that the legislature created s. 137.1 as a mechanism indicates that a s. 137.1 motion was meant to fulfil
a different purpose than these other motions. While a summary judgment motion allows parties to file a more extensive record
and a motion to strike is adjudicated solely on the pleadings, s. 137.1 contemplates that the parties will file evidence and permits
limited cross-examination. This suggests that the parties are expected to put forward a record, commensurate with the stage of
the proceeding at which the motion is brought, that lends itself to the inquiry mandated under s. 137.1(4)(a). Thus, although
the limited record at this stage does not allow for the ultimate adjudication of the issues, it necessarily entails an inquiry that
goes beyond the parties' pleadings to consider the contents of the record (the extent of such consideration will be explored
further in the next section).
39
Accordingly, I conclude that "grounds to believe" requires that there be a basis in the record and the law — taking into
account the stage of litigation at which a s. 137.1 motion is brought — for finding that the underlying proceeding has substantial
merit and that there is no valid defence.
40 The foregoing conclusion is consistent with the interpretation this Court has given to the expression "grounds to believe"
in other contexts. Indeed, this standard has been found to require "something more than mere suspicion, but less than ... proof
on the balance of probabilities" (Mugesera c. Canada (Ministre de la Citoyenneté & de l'Immigration), 2005 SCC 40, [2005]
2 S.C.R. 100 (S.C.C.), at para. 114). This interpretation has been adopted in the regulatory context as well (see, e.g., Ontario
(Registrar of Alcohol and Gaming Commission) v. 751809 Ontario Inc., 2013 ONCA 157, 115 O.R. (3d) 24 (Ont. C.A.), at
paras. 18-24; Ontario (Environment and Climate Change) v. Geil, 2018 ONCA 1030, 371 C.C.C. (3d) 149 (Ont. C.A.)).
41
Importantly, the assessment under s. 137.1(4)(a) must be made from the motion judge's perspective. With respect, I am
of the view that the Court of Appeal for Ontario incorrectly removed the motion judge's assessment of the evidence from the
equation in favour of a theoretical assessment by a "reasonable trier" (para. 82). The clear wording of s. 137.1(4) requires "the
judge" hearing the motion to determine if there exist "grounds to believe". Making the application of the standard depend on
a "reasonable trier" improperly excludes the express discretion and authority conferred on the motion judge by the text of the
provision. The test is thus a subjective one, as it depends on the motion judge's determination.
42
Taking all of the foregoing together, what s. 137.1(4)(a) asks, in effect, is whether the motion judge concludes from his
or her assessment of the record that there is a basis in fact and in law — taking into account the context of the proceeding — to
support a finding that the plaintiff's claim has substantial merit and that the defendant has no valid defence to the claim.
43
I turn now to consider what s. 137.1(4)(a)(i) and (ii) mean in substantive terms and how the plaintiff can satisfy its
burden under s. 137.1(4)(a).
(a) Section 137.1(4)(a)(i) — Substantial Merit
44
The question under s. 137.1(4)(a)(i) is whether the underlying proceeding has "substantial merit". I proceed to elucidate
what "substantial merit" means and what the responding party (i.e. plaintiff) needs to show in order to satisfy its burden.
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45
I begin with an analysis of the statutory text. The legislature's express choice to use the specific word substantial as a
qualifier must be given effect. Indeed, the use of the word substantial functions markedly differently than a qualifier such as
having some merit, any merit, or just merit absent a qualifier. Black's Law Dictionary acts as an interpretive aid in discerning
the exact meaning of "substantial", which it defines as follows:
1. Of, relating to, or involving substance, material <substantial change in circumstances>. 2. Real and not imaginary;
having actual, not fictitious, existence <a substantial case on the merits>. 3. Important, essential, and material; of real
worth and importance <a substantial right>.
(Black's Law Dictionary (11th ed. 2019), at p. 1728)
46
This definition of "substantial" must be read in the context of s. 137.1(4)(a)(i), in which this word modifies "merit".
Accordingly, it must be asked what is meant by "merit". The use of the word "merit" in the context of a s. 137.1 motion
fundamentally calls for a determination of the prospect of success of the underlying proceeding. Indeed, what is at stake here is
the potential dismissal of the proceeding without any opportunity to amend it: while the threshold burden under s. 137.1(3) is
concerned with identifying an expression relating to a matter of public interest for protection, s. 137.1(4) engages the competing
interest at play — ensuring that a plaintiff with a legitimate claim is not unduly deprived of the opportunity to pursue it; this
is why the burden is on the plaintiff to ensure that its claim is not dismissed. Thus, given its ordinary meaning and when read
in context, "merit" refers fundamentally to the strength of the underlying claim, as a stronger claim corresponds with a weaker
justification to dismiss the underlying proceeding.
47
Legislative intent provides a further indication of how "substantial merit" ought to be interpreted. Indeed, "statutory
interpretation cannot be founded on the wording of the legislation alone" (Rizzo & Rizzo Shoes Ltd., Re, at para. 21). The
APR did not offer much guidance on the meaning of "substantial merit". It stated, however, that "the fact that a plaintiff's
claim may have only technical validity should not be sufficient to allow the action to proceed" (para. 37 (emphasis added)).
This was echoed in the Legislative Assembly of Ontario: "I do not believe that a mere technical case — without actual harm
— should be allowed to suppress the kind of democratic expression that is crucial for our democracy" (at p. 1972 (emphasis
added) (Hon. Madeleine Meilleur)); "[i]t is also important that we recognize the strain that frivolous lawsuits place on our
province's busy court system" (at p. 1973 (emphasis added) (Mr. Lorenzo Berardinetti)); "this legislation protects the people
from frivolous lawsuits" (at p. 1975 (emphasis added) (Mr. Randy Pettapiece)); "if someone does have a legitimate claim that
is not frivolous ... you can still bring that type of lawsuit" (Official Report of Debates (Hansard), No. 112, 1st Sess., 41st Parl.,
October 27, 2015, at p. 6025 (emphasis added) (Mr. Jagmeet Singh)). While I acknowledge that the above excerpt from the
APR is from the "Balancing interests" section of that report, the consistency of the language used in the legislative debates
shows that the same concern informed the legislature's understanding of how s. 137.1 would operate. It was clearly of the view
that even if a proceeding was not merely frivolous or vexatious, or was technically valid, this should not be sufficient to allow
the proceeding to continue. This is fundamentally a question that depends on the merits of the underlying proceeding, which
makes the foregoing references well-suited as an interpretive aid under s. 137.1(4)(a)(i) given the statutory language ultimately
used in the provision. Accordingly, it is clear from the legislative context that the words "substantial merit" are animated by a
concern with making sure that, at a minimum, neither "frivolous" suits nor suits with only "technical" validity are sufficient to
withstand a s. 137.1 motion. Substantial merit must mean something more.
48 However, while frivolous suits are clearly insufficient, "something more" cannot require a showing that a claim is likely
to succeed either, as some parties have posited. Neither the plain meaning nor the legal definition of "substantial" comports
with a "likely to succeed" standard. The legislative and statutory context does not support such a standard either. If "substantial
merit" requires a showing of being likely to succeed, this could unduly prevent cases from proceeding to the crux of the inquiry
that is the weighing exercise under s. 137.1(4)(b). Given the importance of the weighing exercise in the legislative history,
this cannot possibly be what the legislature contemplated. Indeed, nothing in the legislative history — whether in the APR or
in the legislative debates — points to a "likely to succeed" standard as the threshold for the plaintiff to prevail at the meritsbased hurdle of s. 137.1. While the plaintiff need not definitively demonstrate that its claim is more likely than not to succeed,
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the claim must nonetheless be sufficiently strong that terminating it at a preliminary stage would undermine the legislature's
objective of ensuring that a plaintiff with a legitimate claim is not unduly deprived of the opportunity to vindicate that claim.
49
Therefore, I conclude from the foregoing exercise of statutory interpretation that for an underlying proceeding to have
"substantial merit", it must have a real prospect of success — in other words, a prospect of success that, while not amounting to
a demonstrated likelihood of success, tends to weigh more in favour of the plaintiff. In context with "grounds to believe", this
means that the motion judge needs to be satisfied that there is a basis in the record and the law — taking into account the stage
of the proceeding — for drawing such a conclusion. This requires that the claim be legally tenable and supported by evidence
that is reasonably capable of belief.
50 Importantly, this standard is more demanding than the one applicable on a motion to strike, which requires that the claim
have some chance of success under the "plain and obvious" test (Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.)). It is also more
demanding than requiring that the claim have a reasonable prospect of success, which is a standard that this Court has also used
to animate the "plain and obvious" test (Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45 (S.C.C.), at
paras. 17-20). In light of the existence of a record, the substantial merit standard calls for an assessment of the evidentiary basis
for the claim — this is why the claim must be supported by evidence that is reasonably capable of belief. This is consistent
with the APR's references to "substantive" merit, which inherently calls for an assessment of the basis or evidentiary foundation
for a claim. I reiterate, however, that a claim with merely some chance of success will not be sufficient to prevail. Nor will a
claim that has been merely nudged over the line of having some chance of success. A real prospect of success means that the
plaintiff's success is more than a possibility; it requires more than an arguable case. As I said in the preceding paragraph, a real
prospect of success requires that the claim have a prospect of success that, while not amounting to a demonstrated likelihood
of success, tends to weigh more in favour of the plaintiff. For a judge undertaking this inquiry, it is critical to recall that a s.
137.1 motion is not a determinative adjudication of the merits of the proceeding and, rather than having to be established on a
balance of probabilities, substantial merit is instead tempered by a "grounds to believe" burden.
51
The substantial merit standard is less stringent, however, than the "strong prima facie case" threshold, which requires a
"strong likelihood of success" (R. v. Canadian Broadcasting Corp., 2018 SCC 5, [2018] 1 S.C.R. 196 (S.C.C.)), or the test for
summary judgment, under which a legally sound claim supported by evidence reasonably capable of belief may nonetheless
raise "no genuine issue requiring a trial" (Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.)). While Hryniak was
admittedly decided in the context of summary judgment motions, which call for an ultimate determination of the merits of a
proceeding, that case is relevant at this juncture in order to assess the role of s. 137.1 motions: such motions do not exist in a
vacuum and must necessarily be fulfilling a function different than other motions. Although too low a standard risks defeating
the purpose of the distinct process for dismissal established by s. 137.1, too high a standard risks promoting a counter-productive
culture whereby parties are forced to routinely compile detailed records similar to those expected on summary judgment motions
or even trials.
52
It is therefore important to recognize how s. 137.1 motions differ from summary judgment motions, as briefly touched
on in the preceding section. Section 137.1 motions are made at an earlier stage in the litigation process, with much more
limited evidence and corresponding procedural limitations (see s. 137.2). As a result, a motion judge deciding a s. 137.1 motion
should engage in only limited weighing of the evidence and should defer ultimate assessments of credibility and other questions
requiring a deep dive into the evidence to a later stage, where judicial powers of inquiry are broader and pleadings more fully
developed. This is not to say that the motion judge should take the motion evidence at face value or that bald allegations are
sufficient; again, the judge should engage in limited weighing and assessment of the evidence adduced. This might also include
a preliminary assessment of credibility — indeed, the legislative scheme allows limited cross-examination of affiants, which
suggests that the legislature contemplated the potential for conflicts in the evidence that would have to be resolved by the motion
judge. However, s. 137.1(4)(a)(i) is not an adjudication of the merits of the underlying proceeding; the motion judge should
be acutely conscious of the stage in the litigation process at which a s. 137.1 motion is brought and, in assessing the motion,
should be wary of turning his or her assessment into a de facto summary judgment motion, which would be insurmountable
at this stage of the proceedings.
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53
Finally, in determining the ambit of "substantial merit", the statutory context of s. 137.1 must be borne in mind: even if
a lawsuit clears the merits-based hurdle at s. 137.1(4)(a), it remains vulnerable to summary dismissal as a result of the public
interest weighing exercise under s. 137.1(4)(b), which provides courts with a robust backstop to protect freedom of expression.
54
In summary, in light of the foregoing analysis, to discharge its burden under s. 137.1(4)(a)(i), the plaintiff must satisfy
the motion judge that there are grounds to believe that its underlying claim is legally tenable and supported by evidence that is
reasonably capable of belief such that the claim can be said to have a real prospect of success.
(b) Section 137.1(4)(a)(ii) — No Valid Defence
55
Section 137.1(4)(a)(ii) requires the responding party (i.e. plaintiff) to satisfy the motion judge that there are "grounds to
believe" that the moving party (i.e. defendant) has "no valid defence" in the underlying proceeding.
56
While the burden has admittedly shifted to the plaintiff under s. 137.1(4), it would be unreasonable to encumber the
plaintiff at the s. 137.1(4)(a)(ii) stage with the task of anticipating every defence the defendant might raise and then rebutting
those defences. Instead, s. 137.1(4)(a)(ii) operates as a de facto burden-shifting provision in itself, under which the moving
party (i.e. defendant) must first put in play the defences it intends to present and the responding party (i.e. plaintiff) must then
show that there are grounds to believe that those defences are not valid.
57
In other words, once the moving party has put a defence in play, the onus is back on the responding party (i.e. plaintiff)
to demonstrate that there are grounds to believe that there is "no valid defence".
58
The word no is absolute, and the corollary is that if there is any defence that is valid, then the plaintiff has not met its
burden and the underlying claim should be dismissed. As with the substantial merit prong, the motion judge here must make
a determination of validity on a limited record at an early stage in the litigation process — accordingly, this context should
be taken into account in assessing whether a defence is valid. The motion judge must therefore be able to engage in a limited
assessment of the evidence in determining the validity of the defence.
59 I interpret the query on validity under s. 137.1(4)(a)(ii) as mirroring the query on substantial merit under s. 137.1(4)(a)(i).
Fundamentally, both entail an assessment by the motion judge of the strength of the claim or of any defences as part of an overall
assessment under s. 137.1(4)(a) of the prospect of success of the underlying claim. Having (i) and (ii) mirror each other to the
extent possible makes sense given the fact that a prototypical s. 137.1 motion will be made in relation to a defamation or tort
action and that affirmative defences to such an action normally involve well-articulated tests. The legislative drafting that nests
both (i) and (ii) under s. 137.1(4)(a) confirms this interpretation. Indeed, in a defamation action, for example, a claim must be
made out, and then the burden shifts to the defendant to identify any affirmative defences to the claim. The way that (i) and (ii)
are nested under (a) reflects this: the substantial merit of the claim is analyzed and then the validity of any potential defences.
For this reason, I interpret (ii) as an extension of (i), and I would analyze both in a similar fashion whereby the motion judge
must first determine whether the plaintiff's underlying claim is legally tenable and supported by evidence that is reasonably
capable of belief such that the claim can be said to have a real prospect of success, and must then determine whether the plaintiff
has shown that the defence, or defences, put in play are not legally tenable or supported by evidence that is reasonably capable
of belief such that they can be said to have no real prospect of success. In other words, "substantial merit" and "no valid defence"
should be seen as constituent parts of an overall assessment of the prospect of success of the underlying claim.
60 In summary, s. 137.1(4)(a)(ii) operates, in effect, as a burden-shifting provision in itself: the moving party (i.e. defendant)
must put potential defences in play, and the responding party (i.e. plaintiff) must show that none of those defences are valid in
order to meet its burden. Mirroring the "substantial merit" prong, under which the plaintiff must show that there are grounds to
believe that its claim has a real prospect of success, the "no valid defence" prong requires the plaintiff, who bears the statutory
burden, to show that there are grounds to believe that the defences have no real prospect of success. This makes sense, since s.
137.1(4)(a) as a whole is fundamentally concerned with the strength of the underlying proceeding.
(2) Section 137.1(4)(b) — Public Interest Hurdle
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61
At last, I arrive at what is the crux of the analysis. Section 137.1(4)(b) provides that, to avoid having its proceeding
dismissed, the responding party must satisfy the motion judge that
the harm likely to be or have been suffered by the responding party as a result of the moving party's expression is sufficiently
serious that the public interest in permitting the proceeding to continue outweighs the public interest in protecting that
expression.
62
As I have often mentioned in these reasons, this provision is the core of s. 137.1. The purpose of s. 137.1 is to function
as a mechanism to screen out lawsuits that unduly limit expression on matters of public interest through the identification and
pre-trial dismissal of such actions. While s. 137.1(4)(a) directs a judge's specific attention to the merit of the proceeding and the
existence of a valid defence in order to ensure that the proceeding is meritorious, s. 137.1(4)(b) open-endedly engages with the
overarching concern that this statute, and anti-SLAPP legislation generally, seek to address by assessing the public interest and
public participation implications. In this way, s. 137.1(4)(b) is the key portion of the s. 137.1 analysis, as it serves as a robust
backstop for motion judges to dismiss even technically meritorious claims if the public interest in protecting the expression that
gives rise to the proceeding outweighs the public interest in allowing the proceeding to continue.
63
Statutory interpretation is a contextual exercise that requires reading a provision with and in light of other provisions:
accordingly, if the bar is set too high at s. 137.1(4)(a)(i) or (ii), a motion judge will never reach s. 137.1(4)(b) — this cannot
possibly be what the legislature contemplated given the legislative history and intent behind s. 137.1. The legislature repeatedly
emphasized proportionality as the paramount consideration in determining whether a lawsuit should be dismissed. Weighing the
public interest in freedom of expression and public participation against the public interest in vindicating a meritorious claim
is a theme that runs through the entire legislative history, and this informs how s. 137.1 should be judicially understood.
64
The import of s. 137.1(4)(b) is made abundantly evident by looking at the context in which s. 137.1 was enacted. For
example, the APR urged that "[t]here should be no special safeguards to prevent abuse. The balancing of interests at the heart
of the remedy will allow appropriate disposition of cases" (Summary of Recommendations, para. 20 (emphasis added)). This
goal of achieving balance was echoed during the readings of the bill in the Legislative Assembly of Ontario. At second reading,
the Attorney General of Ontario stated the following:
[TRANSLATION] Balance has been a recurring theme: the need to strike a balance that will dismiss abusive lawsuits
while permitting legitimate actions. I can assure you that we have heard everything that has been said to us. Balance is
a key feature of this bill.
(Legislative Assembly of Ontario (2014), at p. 1971 (Hon. Madeleine Meilleur))
The theme of balance was raised frequently throughout the debates by multiple members across party lines (Legislative
Assembly of Ontario (2014), at pp. 1972-74 (Mr. Lorenzo Berardinetti); p. 1974 (Mr. Chris Ballard); p. 1975 (Hon. Madeleine
Meilleur)). (See also Legislative Assembly of Ontario (2015), at p. 6017 (Hon. Madeleine Meilleur); p. 6021 (Mr. Lorenzo
Berardinetti); pp. 6025-27 (Mr. Jagmeet Singh).)
65 I pause here to explain my use of the expression "weighing exercise" and to briefly address whether there is a substantive
difference between a weighing exercise and a balancing exercise, and which exercise s. 137.1(4)(b) requires. This concern was
raised by the British Columbia Civil Liberties Association as an intervener before this Court.
66
Here, the provision expressly requires that one consideration "outweig[h]" the other. I am of the view that this is
substantively different than if the statute had required that the two considerations be balanced against one another. The difference
can be illustrated by the following quantification of weighing and balancing: where one factor must outweigh the other, the ratio
between the two must be at least 51/49; in contrast, where one factor must be balanced against the other, a ratio of 50/50, or
even 45/55, might be sufficient for a judge to rule in favour of the former. The word "outweighs" necessarily precludes such
a conclusion.
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67 While I do not purport to decide for all statutes the definitive difference between weighing and balancing, the fact that the
statute here requires that one consideration outweigh the other, and not simply that the considerations be balanced against one
another, should be relevant to a motion judge's consideration of whether the plaintiff has satisfied its burden under s. 137.1(4)(b).
(a) Harm Analysis
68
Harm is principally important in order for the plaintiff to meet its burden under s. 137.1(4)(b). The statutory provision
expressly contemplates the harm suffered by the responding party as a result of the moving party's expression being weighed
against the public interest in protecting that expression. As a prerequisite to the weighing exercise, the statutory language
therefore requires two showings: (i) the existence of harm and (ii) causation — the harm was suffered as a result of the moving
party's expression.
69
Either monetary harm or non-monetary harm can be relevant to demonstrating (i) above. I am in agreement with the
Attorney General of Ontario at the time the legislation was debated, who recognized at second reading "that reputation is one
of the most valuable assets a person or a business can possess" (Legislative Assembly of Ontario (2014), at p. 1971 (Hon.
Madeleine Meilleur)). Accordingly, harm is not limited to monetary harm, and neither type of harm is more important than the
other. Nor is harm synonymous with the damages alleged. The text of the provision does not depend on a particular kind of
harm, but expressly refers only to harm in general.
70
Further, since s. 137.1(4)(b) is, in effect, a weighing exercise, there is no threshold requirement for the harm to be
sufficiently worthy of consideration. The magnitude of the harm becomes relevant when the motion judge must determine
whether it is "sufficiently serious" that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting the expression. In other words, the magnitude of the harm simply adds weight to one side of the weighing exercise.
71 This does not mean that the harm pleaded by the plaintiff should be taken at face value or that bald assertions are sufficient.
But I would not go so far as to require a fully developed damages brief, nor would I require that the harm be monetized, as the
question here relates to the existence of harm, not its quantification. The statutory language employed in s. 137.1(4)(b) is "harm
likely to", which modifies both "be" and "have been"; this indicates that the plaintiff need not prove harm or causation, but must
simply provide evidence for the motion judge to draw an inference of likelihood in respect of the existence of the harm and the
relevant causal link. The evidentiary burden might depend on the nature of the substantive law that is applied, although it must
be borne in mind that a s. 137.1 motion is not an adjudication on the merits: for example, in a defamation action, harm (and
therefore general damages) is presumed, but the plaintiff would still have to support a claim for special damages. Importantly,
though, no definitive determination of harm or causation is required.
72
I add that, naturally, evidence of a causal link between the expression and the harm will be especially important where
there may be sources other than the defendant's expression that may have caused the plaintiff harm (C.A. reasons, at para.
92). Causation is not, however, an all-or-nothing proposition, in the sense that while the causal chain between the defendant's
expression and the harm suffered by the plaintiff may be weaker for some elements of the harm suffered, it might nonetheless
be strong for other elements. This is a case-by-case inquiry undertaken by the motion judge.
(b) Weighing of the Public Interest
73 Once harm has been established and shown to be causally related to the expression, s. 137.1(4)(b) requires that the harm
and corresponding public interest in permitting the proceeding to continue be weighed against the public interest in protecting
the expression. Therefore, as under s. 137.1(3), public interest becomes critical to the analysis.
74
However, the term "public interest" is used differently in s. 137.1(4)(b) than in s. 137.1(3). Under s. 137.1(3), the
query is concerned with whether the expression relates to a matter of public interest. The assessment is not qualitative — i.e.
it does not matter whether the expression helps or hampers the public interest. Under s. 137.1(4)(b), in contrast, the legislature
expressly makes the public interest relevant to specific goals: permitting the proceeding to continue and protecting the impugned
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expression. Therefore, not just any matter of public interest will be relevant. Instead, the quality of the expression, and the
motivation behind it, are relevant here.
75 Indeed, "a statement that contains deliberate falsehoods, [or] gratuitous personal attacks ... may still be an expression that
relates to a matter of public interest. However, the public interest in protecting that speech will be less than would have been the
case had the same message been delivered without the lies, [or] vitriol" (C.A. reasons, at para. 94, citing Able Translations Ltd.
v. Express International Translations Inc., 2016 ONSC 6785, 410 D.L.R. (4th) 380 (Ont. S.C.J.), at paras. 82-84 and 96-103,
aff'd 2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.)).
76 While judges should be wary of the inquiry descending into a moralistic taste test, this Court recognized as early as R. v.
Keegstra, [1990] 3 S.C.R. 697 (S.C.C.), that not all expression is created equal: "While we must guard carefully against judging
expression according to its popularity, it is equally destructive of free expression values, as well as the other values which
underlie a free and democratic society, to treat all expression as equally crucial to those principles at the core of s. 2(b)" (p. 760).
77
The weighing exercise under s. 137.1(4)(b) can thus be informed by this Court's s. 2(b) Canadian Charter of Rights
and Freedoms jurisprudence, which grounds the level of protection afforded to expression in the nature of the expression (R.
v. Sharpe, 2001 SCC 2, [2001] 1 S.C.R. 45 (S.C.C.), at para. 181). For example, the inquiry might look to the core values
underlying freedom of expression, such as the search for truth, participation in political decision making, and diversity in forms
of self-fulfilment and human flourishing (Sharpe, at para. 182; Thomson Newspapers Co. v. Canada (Attorney General), [1998]
1 S.C.R. 877 (S.C.C.), at para. 24). The closer the expression is to any of these core values, the greater the public interest in
protecting it.
78 I outline below some further factors that may bear on the public interest weighing exercise under s. 137.1(4)(b). I note that
in Platnick v. Bent, 2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.), at para. 99, Doherty J.A. made reference to recognized
"indicia of a SLAPP suit" (emphasis omitted). He recognized four indicia in particular: (1) "a history of the plaintiff using
litigation or the threat of litigation to silence critics"; (2) "a financial or power imbalance that strongly favours the plaintiff";
(3) "a punitive or retributory purpose animating the plaintiff's bringing of the claim"; and (4) "minimal or nominal damages
suffered by the plaintiff" (para. 99). Doherty J.A. found that where these indicia are present, the weighing exercise favours
granting the s. 137.1 motion and dismissing the underlying proceeding. The Court of Appeal for Ontario has since applied these
indicia in a number of cases (see, e.g., Lascaris v. B'nai Brith Canada, 2019 ONCA 163, 144 O.R. (3d) 211 (Ont. C.A.)).
79 I am of the view that these four indicia may bear on the analysis only to the extent that they are tethered to the text of the
statute and the considerations explicitly contemplated by the legislature. This is because the s. 137.1(4)(b) stage is fundamentally
a public interest weighing exercise and not simply an inquiry into the hallmarks of a SLAPP. Therefore, for this reason, the only
factors that might be relevant in guiding that weighing exercise are those tethered to the text of s. 137.1(4)(b), which calls for
a consideration of: the harm suffered or potentially suffered by the plaintiff, the corresponding public interest in allowing the
underlying proceeding to continue, and the public interest in protecting the underlying expression.
80
Accordingly, additional factors may also prove useful. For example, the following factors, in no particular order of
importance, may be relevant for the motion judge to consider: the importance of the expression, the history of litigation between
the parties, broader or collateral effects on other expressions on matters of public interest, the potential chilling effect on future
expression either by a party or by others, the defendant's history of activism or advocacy in the public interest, any disproportion
between the resources being used in the lawsuit and the harm caused or the expected damages award, and the possibility that
the expression or the claim might provoke hostility against an identifiably vulnerable group or a group protected under s. 15 of
the Charter or human rights legislation. I reiterate that the relevance of the foregoing factors must be tethered to the text of s.
137.1(4)(b) and the considerations explicitly contemplated by the legislature to conduct the weighing exercise.
81 Fundamentally, the open-ended nature of s. 137.1(4)(b) provides courts with the ability to scrutinize what is really going
on in the particular case before them: s. 137.1(4)(b) effectively allows motion judges to assess how allowing individuals or
organizations to vindicate their rights through a lawsuit — a fundamental value in its own right in a democracy — affects, in
turn, freedom of expression and its corresponding influence on public discourse and participation in a pluralistic democracy.
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82
In conclusion, under s. 137.1(4)(b), the burden is on the plaintiff — i.e. the responding party — to show on a balance
of probabilities that it likely has suffered or will suffer harm, that such harm is a result of the expression established under s.
137.1(3), and that the corresponding public interest in allowing the underlying proceeding to continue outweighs the deleterious
effects on expression and public participation. This weighing exercise is the crux or core of the s. 137.1 analysis, as it captures
the overarching concern of the legislation, as evidenced by the legislative history. It accordingly should be given due importance
by the motion judge in assessing a s. 137.1 motion.
IV. Application to This Case
83 In the following section, I apply the s. 137.1 framework to the facts of this case. I provide first an overview of the facts and
procedural history, and subsequently apply the s. 137.1 framework to those facts. I ultimately reach the conclusion that Pointes
Protection's s. 137.1 motion should be granted and consequently that 170 Ontario's underlying action should be dismissed.
A. Factual Overview
84
The appellant, 170 Ontario, wanted to develop a 91-lot subdivision in the city of Sault Ste. Marie. In order to do so, it
was necessary for 170 Ontario to obtain the approval of both the Sault Ste. Marie Region Conservation Authority ("SSMRCA")
and the Sault Ste. Marie City Council ("City Council").
85 Pointes Protection Association and six members of its executive committee are the respondents before this Court. Pointes
Protection Association is a not-for-profit corporation created to provide a coordinated response to 170 Ontario's development
proposal on behalf of affected residents. Pointes Protection opposed the proposed development, particularly on environmental
grounds.
86
170 Ontario successfully obtained the SSMRCA's approval, which Pointes Protection then contested by bringing an
application for judicial review of the SSMRCA's decision. While that application was pending, 170 Ontario sought approval
from the City Council. Its application to the City Council was rejected, and it appealed to the Ontario Municipal Board ("OMB),
which granted Pointes Protection standing to participate.
87
This context is important, because while Pointes Protection's application for judicial review of the SSMRCA's decision
and 170 Ontario's appeal to the OMB were both pending, the parties settled the judicial review proceeding by way of minutes
of settlement ("Agreement").
88 Under the terms of the Agreement, Pointes Protection's judicial review application was to be dismissed on consent without
costs. Crucial to this appeal, however, is the fact that the Agreement also imposed limitations on Pointes Protection's future
conduct. In particular, arts. 4 and 6 of the Agreement provided as follows:
4) The Pointes Protection Association (hereinafter the "PPA") and its executive committee members comprised of Peter
Gagnon, Lou Sim[i]onetti, Pat Gratton and Gay Gartshore together with Rick Gartshore, and Glen Stortini (the named
individuals hereinafter referred to collectively as the "PPA members") undertake and agree not to take any further court
proceeding seeking the same or similar relief as set out in the within Notice of Application;
.....
6) The PPA and the PPA members undertake and agree that in any hearing or proceeding before the Ontario Municipal
Board (OMB) or any other subsequent legal proceeding that they will not advance the position that the Resolutions passed
by the SSMRCA on December 13th 2012 in regards to the Pointe Estates Development under subsection 3(1) of Ontario
Reg. 176/06 are illegal or invalid or contrary to the provisions of the Conservation Authorities Act R.S.O. 1990 c. C.27 and
Ontario Reg. 176/06 being the Regulation of Development, Interference with Wetlands and Alterations to Shorelines and
Watercourses or that the SSMRCA exceeded its jurisdiction by passing the above noted Resolutions with no reasonable
evidence to support its decision and considered factors extraneous to those set out in subsection 3(1) of Ont. Reg. 176/06 ....
[Emphasis added.]
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(A.R., vol. II, at pp. 196-97)
89
At the OMB hearing of 170 Ontario's appeal from the City Council's refusal, Peter Gagnon, the president of Pointes
Protection Association and a signatory of the Agreement, testified. This testimony is the root of the breach of contract action
later initiated by 170 Ontario against Pointes Protection, which gives rise to this appeal. Mr. Gagnon testified that 170 Ontario's
proposed development would result in a loss of wetland area and in environmental damage to the region. Though 170 Ontario
objected at the time to Mr. Gagnon's testimony, the OMB Member hearing the appeal permitted him to give evidence on the
wetland issue insofar as it was relevant to the planning merits question and not to the conservation question, which was within
the purview of the SSMRCA. Following the hearing, the OMB eventually dismissed 170 Ontario's appeal and thereby upheld
the City Council's refusal of its development plan. 170 Ontario has accordingly not moved forward with that plan.
90
What gives rise to this appeal is what followed the OMB's dismissal of 170 Ontario's appeal: 170 Ontario initiated a
breach of contract action against Pointes Protection. In its statement of claim, 170 Ontario took the position that Mr. Gagnon's
testimony at the OMB hearing on behalf of Pointes Protection breached the Agreement because (1) the defendants sought the
same relief as in their judicial review application, (2) the defendants gave evidence regarding the wetland issue, which had been
"[i]mplicit[ly]" (A.R., vol. II, at p. 33) settled by the Agreement, and (3) the defendants advanced the position that the SSMRCA
approval was contrary to the Conservation Authorities Act, R.S.O. 1990, c. C.27. 170 Ontario claimed $6 million in damages,
that is, $5 million in general damages and $1 million in punitive and aggravated damages.
91
Pointes Protection, for its part, did not file a statement of defence, but instead brought a motion under s. 137.1 of the
CJA to have the action dismissed.
B. Procedural History
(1) Ontario Superior Court (Gareau J.), 2016 ONSC 2884, 84 C.P.C. (7th) 298 (Ont. S.C.J.)
92 The motion judge, Gareau J., dismissed Pointes Protection's s. 137.1 motion and allowed 170 Ontario's action to proceed.
First, on the threshold burden, he concluded that Mr. Gagnon's testimony concerning the potential environmental impact of the
proposed development constituted an expression relating to a matter of public interest as required by s. 137.1(3) (paras. 29-40).
However, turning to the merits-based and public interest hurdles in s. 137.1(4)(a) and (b), Gareau J. found that 170 Ontario
had met its burden (paras. 41-56).
(2) Court of Appeal for Ontario (Doherty, Brown and Huscroft JJ.A.)
93
Pointes Protection's appeal was heard together with five other appeals 3 before a single panel of the Court of Appeal
for Ontario. This was in light of the fact that the Court of Appeal had not previously considered s. 137.1 of the CJA and that
each of the appeals involved the proper interpretation of the s. 137.1 framework. Therefore, while each of the appeals raised
discrete issues, the Court of Appeal's reasons in Pointes Protection's appeal were controlling as regards the appropriate analysis
of the s. 137.1 framework.
94 Doherty J.A., writing for a unanimous court, allowed Pointes Protection's appeal, granted its s. 137.1 motion, and dismissed
170 Ontario's lawsuit (para. 124). First, on the threshold burden, he noted that 170 Ontario was not challenging Gareau J.'s
finding that Mr. Gagnon's testimony constituted an expression relating to a matter of public interest under s. 137.1(3), and
therefore it was not in dispute that Pointes Protection had met its burden on this prong.
95 Doherty J.A. disagreed with the motion judge's findings on s. 137.1(4)(a) and (b). With regard to substantial merit, Doherty
J.A. found that the motion judge had erred by not examining the record and considering the relevant principles of contractual
interpretation. Turning to substantial merit himself, he held that 170 Ontario's action lacked substantial merit (paras. 113-17).
Acknowledging that this alone would be sufficient to dismiss the action, he nonetheless analyzed the other prongs of s. 137.1(4)
for completeness (para. 117). He quickly disposed of the motion judge's finding that there was no valid defence by pointing out
that the judge had "wrongly put the onus on Pointes [Protection]" (para. 119). Finally, on the public interest hurdle, Doherty
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J.A. identified no harm to 170 Ontario aside from interference with its reasonable expectation of finality in the litigation, an
expectation that was dependent entirely on the correctness of its interpretation of the Agreement (paras. 120-21). Therefore,
Doherty J.A. found that 170 Ontario could not meet its burden on any of the s. 137.1(4) prongs.
96 The Court of Appeal for Ontario accordingly allowed Pointes Protection's appeal, set aside the motion judge's order, and
entered an order dismissing 170 Ontario's action (para. 124).
C. Application of the Section 137.1 Framework
97
Applying the framework set out in Part III of these reasons, I ultimately reach the same conclusion as the Court of
Appeal: 170 Ontario's action lacks substantial merit, and the harm likely to be or have been suffered by 170 Ontario and the
corresponding public interest in allowing the proceeding to continue do not outweigh the public interest in protecting Pointes
Protection's expression. I review the findings of both the motion judge and the Court of Appeal on a standard of correctness
because — as the reasons outlined in Part III made clear — their interpretation of the s. 137.1 framework raises questions of
law (Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 8 and 36; Teal Cedar Products Ltd. v. British
Columbia, 2017 SCC 32, [2017] 1 S.C.R. 688 (S.C.C.), at para. 78).
(1) Section 137.1(3) — Threshold Burden
98
Mr. Gagnon's testimony constitutes an expression that relates to a matter of public interest, and 170 Ontario's breach
of contract action arises from that expression. Therefore, Pointes Protection meets its threshold burden under s. 137.1(3) with
little difficulty.
99 First, Mr. Gagnon's testimony is captured by the statutory definition of expression, as it is a verbal communication made
publicly (s. 137.1(2)).
100 Second, the materials before the motion judge support a finding that the expression relates to a matter of public interest.
Mr. Gagnon's testimony focused on the environmental impact of a proposed private development. A large group of residents
and voters was deeply invested in the ecological consequences of the Pointe Estates development. There was extensive evidence
in the record concerning the broad local media coverage of the development proposal itself, as well as the proceedings of the
SSMRCA, the City Council, and the OMB. This was a matter that affected "people at large, so that they may be legitimately
interested in, or concerned at, what is going on; or what may happen to them or to others" (per Lord Denning in London Artists
Ltd. v. Littler (1968), [1969] 2 All E.R. 193 (Eng. C.A.), at p. 198, cited in Torstar, at para. 104).
101
Accordingly, I am in agreement with both the motion judge and the Court of Appeal that Mr. Gagnon's testimony at
the OMB constitutes an expression on a matter of public interest.
102 I also agree with the courts below that the proceeding brought by 170 Ontario "arises from" that expression. It is a breach
of contract action premised on an alleged breach of the Agreement resulting from Mr. Gagnon's testimony at the OMB. There
is thus a clear nexus between Mr. Gagnon's expression and the underlying proceeding.
103
Therefore, I am satisfied on a balance of probabilities that 170 Ontario's breach of contract action arises from an
expression that relates to a matter of public interest.
(2) Section 137.1(4)(a) — Merits-Based Hurdle
104 Since Pointes Protection has met its onus on the threshold question, the burden now shifts to 170 Ontario to show that there
are grounds to believe that its breach of contract action has substantial merit and that Pointes Protection has no valid defence.
105
I agree with the Court of Appeal's conclusion that 170 Ontario's action lacks substantial merit. 170 Ontario's claim
is based solely on a breach of the Agreement. Accordingly, whether or not the action has "substantial merit" rests solely
on the interpretation of the Agreement, which is fundamentally a contract. Applying the customary principles of contractual
interpretation, which the motion judge failed to do, I find that 170 Ontario's action is not legally tenable and supported by
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evidence that is reasonably capable of belief such that its claim can be said to have a real prospect of success; it thus does not
have substantial merit.
106
It is well established that the interpretation of a written contractual provision must be grounded in the text and that the
provision must be read in light of the entire contract. The surrounding circumstances can be relied on in the interpretive process,
but not to the point that they distort the explicit language of the agreement (Creston Moly Corp. v. Sattva Capital Corp., 2014
SCC 53, [2014] 2 S.C.R. 633 (S.C.C.), at para. 57).
107
In this case, the interpretation advanced by 170 Ontario does not flow from the plain language of the Agreement or
from the factual matrix surrounding it. The reading urged by 170 Ontario would distort the ordinary meaning of the words in a
manner that exceeds the bounds of appropriate judicial intervention in matters of contractual interpretation.
108
The language of the Agreement is clear on its face: it restricts Pointes Protection's expression only as it relates to the
SSMRCA's decision and to judicial review of that decision. 170 Ontario's argument is tantamount to asking this Court to read
in ex post a term that does not exist in the Agreement. The Agreement expressly bars Pointes Protection from "advanc[ing] the
position" that the SSMRCA's decision was "illegal or invalid or contrary to" the Conservation Authorities Act (A.R., vol. II, at
p. 197). The Agreement also prohibits Pointes Protection from "seeking the same or similar relief as set out in the within Notice
of Application", in which it was alleged that the SSMRCA had erred in the course of its decision-making process (p. 196). The
Agreement is expressly limited to settling and foreclosing the foregoing. There is nothing in its plain language which could
possibly foreclose Pointes Protection from advancing an argument, as here, that does not pertain to the SSMRCA's decision.
That argument might admittedly depend on the same evidence, but there is nothing in the Agreement that suggests that the
evidentiary foundation of Pointes Protection's challenge to the SSMRCA's decision is precluded from being used in a proceeding
unrelated to that decision.
109
170 Ontario's submission that any argument raised with the SSMRCA is covered by an implied term of the Agreement
stretches the Agreement beyond any reasonable parameter. Pointes Protection specifically sought to preserve its right to
participate in the OMB proceeding during the negotiations leading to the Agreement (A.R., vol. II, at pp. 192-93). Common
sense indicates that its purpose in participating in the OMB proceeding would have been to advance its ultimate position against
170 Ontario's proposed land development. It is unclear what Pointes Protection would have raised at the OMB hearing other
than the issues that were its primary concern: wetland destruction, flooding, drainage, and other environmental impacts. The
Agreement expressly settled the application for judicial review of the SSMRCA's decision and, correspondingly, prevented
any future use of arguments to the effect that the SSMRCA had erred in that decision; the Agreement did not contemplate or
preclude Pointes Protection's advancement of its concerns generally.
110

In my view, Doherty J.A.'s characterization of the situation at para. 114 of his reasons was apt and correct:
170 Ontario's reliance on an "implicit" term in the agreement to preclude the defendants from raising the wetlands issue in
testimony before the OMB is not, in my view, an interpretation of the agreement that flows reasonably from the language
or the factual context of the agreement. When the parties entered into the agreement, Pointes had standing at the OMB
and 170 Ontario knew that the defendants would oppose the development at the OMB. Nothing in the agreement touched
on the defendants' participation in the OMB proceedings. Specifically, nothing in the agreement suggested that Pointes
could not oppose 170 Ontario's development at the OMB. 170 Ontario must be taken to have known full well the range
of factual issues that could be raised on its appeal before the OMB. Those issues included some that had been considered,
albeit in a different regulatory context, by the SSMRCA.
[Emphasis added.]

111
Accordingly, 170 Ontario's breach of contract action cannot be seen as legally tenable and supported by evidence that
is reasonably capable of belief such that its claim can be said to have a real prospect of success.
112
I therefore reach the conclusion under s. 137.1(4)(a)(i) that there is no substantial merit to 170 Ontario's action. Given
this conclusion, it is not necessary to consider s. 137.1(4)(a)(ii) and the defences raised by Pointes Protection (absolute privilege
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and estoppel). This is because 170 Ontario's failure to satisfy s. 137.1(4)(a)(i) is sufficient to say that it has failed to satisfy s.
137.1(4)(a) as a whole. In any case, the conclusion that 170 Ontario's interpretation of the Agreement has no substantial merit
inevitably leads to the conclusion that it would not be able to show that Pointes Protection's interpretation of the Agreement
is not valid (C.A. reasons, at para. 119).
(3) Section 137.1(4)(b) — Public Interest Hurdle
113 Even if there were grounds to believe that 170 Ontario's action has substantial merit, and setting aside the issue of whether
there are grounds to believe that Pointes Protection has no valid defence available, I would nonetheless conclude independently
that the action should be dismissed because the harm, if any, to 170 Ontario resulting from the expression and the corresponding
public interest in permitting the proceeding to continue do not outweigh the public interest in protecting Pointes Protection's
expression in this particular case.
(a) Harm Allegedly Suffered and Public Interest in Permitting 170 Ontario's Action to Continue
114
170 Ontario claims two sources of harm that arise from Mr. Gagnon's testimony at the OMB. The first harm alleged
is financial. Not only has 170 Ontario claimed $6 million in damages, but it also points out that it gave up its right to costs on
the security for costs motion when it settled the judicial review application. The second harm is non-pecuniary and rests on the
importance of courts fostering the principle of finality of litigation through contractual mechanisms, such as the Agreement here.
115 Turning first to the financial damages alleged to have been suffered, I note that 170 Ontario has not provided any theory
concerning the nature or quantum of those damages. I acknowledge that a fully developed damages brief is not necessary on a
s. 137.1 motion. I also acknowledge that a motion judge is not required to make definite findings of fact on issues of causation.
However, in this case, there is simply a dearth of evidence on the motion linking Mr. Gagnon's testimony to any of the undefined
damages that are claimed.
116
Assuming quantifiable and demonstrable harm, 170 Ontario's argument presupposes that 170 Ontario suffered a loss
as a result of Mr. Gagnon's testimony at the OMB (i.e. the expression). However, it is nearly impossible to conjecture that Mr.
Gagnon's testimony was the reason why the OMB upheld the City Council's refusal of 170 Ontario's development application.
Indeed, Mr. Gagnon was only one of six witnesses who testified in opposition to the development (A.R., vol. III, at p. 31).
Moreover, the OMB identified several grounds for dismissing the appeal in its entirety: the development application did not
have appropriate regard for matters of provincial interest, was not consistent with the Provincial Policy statement, was contrary
to the Official Plan of the City of Sault Ste. Marie, did not have appropriate regard for the provisions of s. 51(24) of the Planning
Act, R.S.O. 1990, c. P.13, and the development application in its entirety did "not represent good planning" (A.R., vol. III, at
pp. 13-14). Though the OMB explicitly accepted Mr. Gagnon's evidence, that evidence was merely one of many contributing
factors in its ultimate dismissal of 170 Ontario's appeal, and may not have been a factor at all in the constellation that comprise
of why the City Council refused 170 Ontario's development plan in the first place.
117
To be absolutely clear, the preceding paragraph should not be taken to be an affirmation of the reasonableness of the
OMB's decision, which is not before this Court and in respect of which leave to appeal to the Divisional Court was denied (Avery
v. Pointes Protection Assn., 2016 ONSC 6463, 60 M.P.L.R. (5th) 70 (Ont. Div. Ct.)). Rather, it is simply meant to demonstrate
that 170 Ontario cannot convincingly show that any harm it might have suffered as a result of Mr. Gagnon's expression was in
fact sufficient to establish any significant public interest in allowing its breach of contract action to proceed.
118
The second harm alleged by 170 Ontario has to do with finality in litigation, which is undoubtedly an important value.
However, the value of finality in litigation is relevant at the s. 137.1(4)(b) stage only to the extent that it relates to harm suffered
by the plaintiff, not harm in general. Here, I am willing to accept that this is the case, since 170 Ontario alleges that it is being
deprived of a benefit for which it bargained in settling the judicial review proceeding with Pointes Protection. Nonetheless,
in my view, finality in litigation is not compromised by dismissing 170 Ontario's breach of contract action: the Agreement
continues to be binding between the parties, and Pointes Protection continues to be foreclosed from advancing the position
that the SSMRCA's decision was invalid or illegal. I am in agreement with the Court of Appeal that "170 Ontario's reasonable
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expectation of finality is dependent entirely on the correctness of its interpretation of the agreement" (para. 120). As I discussed
above, the Agreement cannot reasonably be read as precluding Mr. Gagnon's testimony before the OMB. Therefore, finality in
litigation is not squarely engaged and cannot be given any significant weight at this stage.
119
In summary, in light of the foregoing, I must conclude that the harm likely to be or have been suffered by 170 Ontario
as a result of Mr. Gagnon's expression lies at the very low end of the spectrum and, correspondingly, so too does the public
interest in allowing the proceeding to continue.
(b) Public Interest in Protecting Pointes Protection's Expression
120
The public interest in protecting Mr. Gagnon's expression is significant for two reasons. First, the public has a strong
interest in the subject matter of the expression, which relates to the ecological impact and environmental degradation associated
with a proposed large-scale development. Second, the form of the expression, namely testimony before an adjudicative tribunal,
militates in favour of protecting it.
121
First, with respect to the subject matter of the impugned expression in this case, it must be borne in mind that Mr.
Gagnon was providing evidence regarding a matter of local and ecological significance. The express purpose of s. 137.1 is to
"encourage" and "promote" public participation in debates on matters which invite this kind of public attention.
122
Further, the OMB is required to carry out its obligations under the Planning Act with regard to "matters of provincial
interest", which are defined as including the protection of ecological systems, the conservation of features with significant
interest, and the orderly development of safe and healthy communities (s. 2). These "matters of provincial interest" intersect
to a large degree with the public interest, and the opportunity to express an opinion on these issues during what is a public
deliberative process ought to be encouraged.
123 Second, with respect to the form of expression, courts have closely guarded the principle of participation in the process
of tribunal decision making. Where a claim is founded on evidence to be provided before a tribunal, there is a risk that witnesses
will be deterred from participating in the adjudicative process because of a fear of legal retaliation. For this reason, courts
recognize, for example, an absolute privilege that attaches to testimony given "in the ordinary course of any proceedings",
regardless of whether it is relevant or irrelevant, malicious or not (Amato v. Welsh, 2013 ONCA 258, 362 D.L.R. (4th) 38 (Ont.
C.A.), at para. 34, citing Halsbury's Laws of England (4th ed. 1997), vol. 28, at para. 97). Indeed, here, reducing the "risk
that participation by the public in debates on matters of public interest will be hampered by fear of legal action" is an express
statutory purpose set out in s. 137.1(1).
124
Strengthening the integrity of the justice system by encouraging truthful and open testimony is inextricably linked to
the freedom of participants to express themselves in the forums concerned without fear of retribution. I accordingly consider
that the public interest in protecting Pointes Protection's expression falls at the higher end of the spectrum.
(c) Weighing of the Public Interest
125 As I have discussed, the harm likely to be or have been suffered by 170 Ontario lies at the very low end of the spectrum,
and so too then does the public interest in allowing the proceeding to continue. On the other hand, the public interest in Pointes
Protection's expression is at the higher end of the spectrum.
126 It is thus clear that 170 Ontario cannot establish on a balance of probabilities that the harm suffered as a result of Pointes
Protection's expression is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting that expression.
(4) Conclusion on the Application of the Framework
127
For the foregoing reasons, I would grant Pointes Protection's s. 137.1 motion on either of the independent grounds
that 170 Ontario's action lacks substantial merit and that 170 Ontario is unable to demonstrate that the weighing of the public
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interest favours permitting the proceeding to continue. Accordingly, the Court of Appeal for Ontario was correct in dismissing
170 Ontario's underlying breach of contract action.
V. Conclusion
128

The appeal is dismissed.

129
With regard to costs, the legislature expressly contemplated a costs regime for s. 137.1 motions. Indeed, s. 137.1(7)
sets out an award of costs as the default rule if a s. 137.1 motion is granted, unless a judge determines that "such an award is
not appropriate in the circumstances." That would not be the case here. I would therefore simply award party-and-party costs
to the respondents, as per this Court's ordinary practice.
Appeal dismissed.
Pourvoi rejeté.
Footnotes
1

I do not believe that a precise level of causation needs to be identified, as courts have consistently been able to grapple with and
apply the "arising from" standard (Allstate Insurance Co. of Canada v. Aftab, 2015 ONCA 349, 335 O.A.C. 172 (Ont. C.A.); Quick
v. MacKenzie (1997), 33 O.R. (3d) 362 (Ont. C.A.); New Brunswick v. O'Leary, [1995] 2 S.C.R. 967 (S.C.C.); Bracklow v. Bracklow,
[1999] 1 S.C.R. 420 (S.C.C.)).

2

I will refer to the "moving party" as the "defendant", and the "responding party" as the "plaintiff" in these reasons interchangeably.
This is for convenience and clarity, and should not be taken as restricting the statutory language in any future case.

3

Those appeals were Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686, 426 D.L.R. (4th) 1 (Ont. C.A.); Platnick;
Veneruzzo v. Storey, 2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018 ONCA 689,
143 O.R. (3d) 54 (Ont. C.A.); and Able Translations Ltd..
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APPEAL from judgment reported at Sokoloff v. Tru-Path Occupational Therapy Services Ltd. (2019), 2019 ONSC 4756,
2019 CarswellOnt 13086, 57 C.C.L.T. (4th) 334 (Ont. S.C.J.), dismissing motion brought by defendants seeking dismissal of
defamation case, pursuant to s. 137.1 of Courts of Justice Act.
Grant Huscroft J.A.:
OVERVIEW
1
The appellants appeal from the order of the motion judge dismissing their motion to dismiss the respondents' defamation
action under s. 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA"), Ontario's so-called anti-SLAPP (Strategic
Litigation Against Public Participation) provision. The motion judge held that the impugned expression — messages on signs
displayed on the sidewalk outside the respondents' office — concerned the appellants' private and commercial interests and did
not relate to a matter of public interest within the meaning of s. 137.1(3) of the CJA. The motion judge went on to conclude
that, in any event, the harm caused by the appellants' alleged defamatory comments was sufficiently great as to favour of letting
the respondents' defamation action proceed pursuant s. 137.1(4)(b) of the CJA.
2
As I will explain, the motion judge erred by taking into account irrelevant considerations in determining whether the
expression at issue related to a matter of public interest. Nevertheless, his conclusion is amply supported by the relevant
considerations he relied upon, and by the record, and should be upheld. Accordingly, the s. 137.1 pretrial dismissal remedy
was not available to the appellants.
3

I would dismiss the appeal and would deny leave to appeal costs for the reasons that follow.

BACKGROUND
4 The alleged defamatory statements were made by the appellant Troy Campbell, president of Tru-Path Occupational Therapy
Services Ltd., on two occasions when he stood in the street outside the respondent Wendy Sokoloff's law office, Wendy Sokoloff
Professional Corporation ("Sokoloff Lawyers"), holding signs that stated:
SOKOLOFF LAWYERS USED OUR COMPANY'S REHAB SERVICES TO HELP MANY OF THEIR CLIENTS' AB
CLAIMS BUT WON'T PAY.
OVER $1.3 MILLION OF OUR REHAB COMPANY'S PAYMENT IS BEING SEIZED BY SOKOLOFF LAWYERS.
DEAR SOKOLOFF LAWYERS: YOU HAVE OUR REHAB COMPANY'S NEARLY $1.4 MILLLION DOLLARS. PAY
YOUR UNDERTAKINGS NOW!
SOKOLOFF LAWYERS IS TAKING MONEY FROM OUR REHAB COMPANY'S ACCOUNT TO PAY THEIR
CLIENT'S TORT DISBURSEMENT. HOW IS THIS LEGAL?
5
The first two statements were alleged to be defamatory. They were made in the context of a dispute over payment of the
appellants' fees for services provided to the respondents' clients. The respondents have held back payment the appellants say
they are owed by the respondents' clients, pending authorization by their clients to pay the appellants.
The motion judge's decision
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6 The motion judge approached the first prong of the test under s. 137.1 by asking what the impugned expression was about,
or what it pertained to, as directed by this court in 1704604 Ontario Ltd. v. Pointes Protection Association, 2018 ONCA 685,
142 O.R. (3d) 161 (Ont. C.A.) ("Pointes (ONCA)"), aff'd 2020 SCC 22 (S.C.C.) ("Pointes (SCC)"). It was not enough that the
expression might address the field of law, legal ethics, health care, rehab services, or accident benefits. The real question was
whether the expression concerned the respondents' publicly scrutinized conduct as members of the legal profession or, instead,
the respondents' private conduct in carrying on their business.
7
The motion judge found that the interest of the public did not rise above mere curiosity or prurient interest and so did not
meet the s. 137.1 test. The sole issue between the parties was a contractual dispute — whether the respondents had to protect
fees owing to the appellants by their clients when they received settlement funds for those clients. The motion judge found that
Mr. Campbell acknowledged as much when he stated in cross-examination: " . . . the signs I was carrying in front of Sokoloff
Lawyers offices are concerned with settled matters in which Wendy and Sokoloff Lawyers are holding onto — have seized —
money belonging to Tru-Path."
8 The motion judge noted that Mr. Campbell did not say he was holding the signs because he was concerned about accident
victims or the provision of services to the public. Nor did he profess to being concerned about the regulation of lawyers or
their professional duties in handling trust funds. On the contrary, he stated specifically that these things did not concern him.
The motion judge adopted the respondents' submission in stating: "you cannot be making statements about a matter of public
interest if you profess to be indifferent to the public interest."
9 The motion judge acknowledged that a fee dispute between a solicitor and client could be a matter of public interest, as it
touches on legal fees and access to justice. But this was not a dispute between a solicitor and client; it was a contractual dispute
between two sets of regulated professionals and had a strictly private character. He added that if there was a public interest in
anything in these circumstances, it was in having professionals resolve their differences in court rather than on the street. The
motion judge described the expression as "an unseemly attempt to embarrass" the respondents.
10
This was sufficient to dispose of the appellants' motion, but the motion judge went on to briefly consider the test under
s. 137.1(4)(b). He stated that in light of his conclusion that there is no real public interest in the expression, the harm to the
respondents would not have to be great in order to tip the balance in their favour. The motion judge found that the allegations
against the respondents were serious and impacted their professional reputation, and that the harm to the respondents outweighed
any imperative that the appellants air their financial dispute on the street corner.
THE POSITIONS OF THE PARTIES
The appellants
11 The appellants argue that the motion judge erred at the first step of the inquiry by finding that the appellants' expression did
not relate to a matter of public interest. Specifically, the motion judge erred (1) by taking into account the appellants' presumed
motives in finding that their expression did not relate to a matter of public interest; (2) by taking into account the manner of the
appellants' expression; (3) by making a qualitative assessment of the impact of the expression; and (4) by failing to consider
that expression may relate to more than one matter. The appellants cite this court's decisions in Levant v. Day, 2019 ONCA 244,
145 O.R. (3d) 442 (Ont. C.A.), leave to appeal refused, [2019] S.C.C.A. No. 194 (S.C.C.) and Nanda v. McEwan, 2020 ONCA
431 (Ont. C.A.), both cases in which a motion judge was found to have erred in considering the motivation for expression in
determining the public interest question under s. 137.1(3).
12
In supplementary submissions made following the release of the Supreme Court's decision in Pointes, the appellants
reiterate these arguments and emphasize that the phrase "relates to a matter of public interest" in s. 137.1(3) should be given
a broad and liberal interpretation. The appellants submit that the motion judge's approach was "misguided from beginning to
end". The only question for the motion judge was: "what is this expression about, and is this something that any segment of
the public would have a genuine interest in knowing about?" The appellants argue that the bar should be low in order that most
cases be resolved at the balancing stage of the inquiry, thus promoting participation in public life.
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13
The appellants summarize their position as follows: "The manner in which a regulated profession such as a law firm
renders service to its clients, including the arrangements it makes with heath care providers whose services are incorporated into
its clients' claims, is undoubtedly a subject that some members of the public have an interest in knowing about." The fact that the
expression stemmed from a "private dispute was irrelevant." The appellants submit that expression related to an organization's
business dealings is a matter of public interest even if the business involved is not a regulated profession, citing Bradford Travel
and Cruises Ltd. v. Viveiros, 2019 ONSC 4587 (Ont. S.C.J.), at paras. 31-32.
The respondents
14
The respondents argue that the motion judge did not make any of the mistakes alleged by the appellants. Instead, the
respondents say that Mr. Campbell's statements in his affidavit and in cross-examination informed the context in which the
nature of the expression at issue was to be determined. His evidence demonstrated his indifference to the public interest and he
bluntly admitted that he was not interested in the ethical duties of lawyers holding clients' funds on trust, testifying: "I really
don't give, you know, any nasal snots about that."
15 The respondents submit that Mr. Campbell's statements made no reference to any of the public interest issues the appellants
assert that the statements engage. Viewed objectively and in context, the statements concerned a private dispute over alleged
unpaid accounts. The motion judge made no legal errors in dismissing the motion and his decision is entitled to deference.
16 In their supplementary submissions, the respondents say that the Supreme Court held that whether the expression relates
to a matter of public interest is a contextual inquiry that asks what the expression in question is really about. In answering this
question, the motion judge considered the circumstances that prompted Mr. Campbell to hold signs outside the respondents'
offices and gave full faith and credit to his professed indifference to the public interest. The motion judge's decision that the
expression concerned a private dispute was solidly rooted in the record, which demonstrated a lengthy financial dispute.
DISCUSSION
17
In its decision in Pointes, the Supreme Court affirmed this court's approach to identifying the public interest, following
Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.). Expression is to be assessed as a whole and the question
is whether "some segment of the community would have a genuine interest in receiving information on the subject": Pointes
(SCC), at para. 102.
18 There is necessarily a normative aspect to what is "genuinely" a matter of public interest. As the Supreme Court put it, there
is "no single 'test'" for identifying the public interest; "'[t]he public has a genuine stake in knowing about many matters' ranging
across a variety of topics": Pointes (SCC), at para. 27; Grant, at paras. 103, 106. The court described the proper interpretation
of whether expression relates to a matter of public interest as both "broad and liberal" and "generous and expansive": Pointes
(SCC), at paras. 24, 30.
19 But not everything relates to a matter of public interest. For example, it is not enough if expression simply makes reference
to something that is of public interest, or to something that arouses the public's curiosity. Moreover, the court's instruction of
interpretive generosity cannot be read in isolation. The scope for legitimate interpretation of vaguely worded concepts such
as "public interest" must be informed by the purpose of the legislation: to safeguard the fundamental value that is public
participation in democracy. The burden is on the moving party to establish that its expression relates to a matter of public
interest, albeit that this burden is not an onerous one.
20
The appropriate inquiry is contextual in nature. However, the Supreme Court makes clear in Pointes that no qualitative
assessment of the expression in question is to be made. It is enough that the expression relates to a matter of public interest. As
Côté J. put it, "it is not legally relevant whether the expression is desirable or deleterious, valuable or vexatious, or whether it
helps or hampers the public interest": Pointes (SCC), at para. 28. The question at the heart of s. 137.1(3) is this: Understood
in its context, what is the expression really about?
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21
This is essentially the approach set out by Doherty J.A. in this court's decision in Pointes, an approach that the motion
judge followed. He asked: "what is the expression about, or what does it pertain to?": Pointes (ONCA), at para. 54. But while
the motion judge cited this court's instruction that the determination of public interest "does not take into account the merits
or manner of the expression", he went on to consider these things, along with the motive of Mr. Campbell, in finding that the
expression was really about a private contractual dispute.
22 For example, the motion judge considered — and criticized — the way in which Mr. Campbell chose to express himself.
He described Mr. Campbell's street protest as lacking in decorum, characterizing it as "an unseemly attempt to embarrass" the
respondents that "serve[ed] no public interest." These considerations were not relevant to the question the motion judge had to
decide under s. 137.1(3). Again, as Côté J. stated, "it is not legally relevant whether the expression is desirable or deleterious,
valuable or vexatious, or whether it helps or hampers the public interest":Pointes (SCC), at para. 28.
23
Moreover, the motion judge considered Mr. Campbell's motive in expressing himself, finding that he was indifferent to
the public interest when he expressed himself:
To perhaps state the obvious, Mr. Campbell does not say that he was holding signs on the sidewalk because he was
concerned about accident victims, or the provision of services to the public. Likewise, he was not concerned with the
regulation of lawyers and their professional obligations in handling trust funds. When asked in cross-examination about
a lawyer's duty of loyalty to their client, and whether he was aware that lawyers cannot pay out trust funds without the
client's authorization, he responded curtly and frankly: "No, and it doesn't concern me."
As counsel for the Plaintiffs points out, you cannot be making statements about a matter of public interest if you profess
to be indifferent to the public interest.
24
This, too, was inappropriate. The motion judge could properly consider the entire communication and the context in
which it was made. But the motivation behind the communication — why the impugned expression occurred — is a subjective
consideration that is not relevant to determining the objective nature of that expression. The quality or merits of the expression
and the manner in which the expression is conveyed are similarly irrelevant.
25 Mistakes have sometimes been made in this regard — see Levant, at para. 11; Ontario College of Teachers v. Bouragba,
2019 ONCA 1028, 51 C.P.C. (8th) 280 (Ont. C.A.), at paras. 31-33; and Nanda, at para. 37 — so the point bears repeating:
Motive, merit, and manner are irrelevant in determining whether expression relates to a matter of public interest under s.137.1(3).
26
Although the motion judge erred in taking into account irrelevant considerations, he also identified the relevant
considerations and, in my view, he reached the correct result. His conclusion that the appellants' expression did not relate to a
matter of public interest is amply supported by the relevant considerations in the record.
27
The parties had a professional relationship that involved referrals. The respondents would refer clients who required
occupational therapy to the appellants, who would provide services approved by the client's insurance company. The appellants
would be paid by the client's insurance company, but if the insurer denied coverage the appellants might agree to treat the client
and the client would be responsible for paying. In the event of a dispute between the insurer and the client, the respondents
agreed to protect the appellants' accounts. The respondents would hold funds received from the insurance company in trust and
would pay the appellants if the clients did not object or the appellants proved their expenses at a hearing.
28 The respondents began to question charges made by the appellants and this led to a breakdown in the parties' relationship.
The appellants terminated the referral arrangement with the respondents in 2016 and, in 2018, brought an application against
the respondents seeking payment of their accounts. The application was converted to an action and is ongoing.
29
This is the context in which Mr. Campbell's expression occurred. The appellants were pressuring the respondents to pay
monies they claim they are owed by their mutual clients. The fact that the parties are members of regulated professions does
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not make their dispute a matter of public interest, nor does the fact of unrelated proceedings by the Law Society of Ontario
concerning the respondents make it so.
30
The appellants submit that the public, or an aspect of it, has an interest in the expression because if lawyers are not held
to their undertakings to protect the fees of service providers, many involved in motor vehicle accidents would be deprived of
rehabilitation services while their disputes are adjudicated. Referring to this Court's decision in Platnick v. Bent, 2018 ONCA
687, 426 D.L.R. (4th) 60 (Ont. C.A.) ("Platnick (ONCA)"), aff'd 2020 SCC 23 (S.C.C.) ("Platnick (SCC)") the appellants argue
that because Mr. Campbell's expression relates to a lawyer's undertaking it therefore relates to the public interest in holding
lawyers to their undertakings.
31 Plainly, the public has an interest in the ethical conduct of lawyers. But it does not follow that every lawyer's transactions are
a matter of public interest, nor does it follow that expression touching on the ethical conduct of an individual lawyer necessarily
relates to the public's interest in the ethical conduct of lawyers.
32 The task of the motion judge under s. 137.1(3) is to determine "what the expression is really about", bearing in mind the
purpose of s. 137.1: protecting expression relating to matters of public interest and safeguarding the fundamental value of public
participation in democracy: Pointes (SCC), at para. 30. Again, only expression relating to a matter of public interest attracts
the statute's protection; "expression that simply makes reference to something of public interest" does not: Pointes (SCC), at
para. 29.
33
Understood in context, the expression at issue in this case is really about a private commercial dispute between the
appellants and the respondents. The respondents happen to be lawyers. Mr. Campbell's expression does not relate to a matter
of public interest on that account.
34
Comparison to the Supreme Court's decision in Platnick is helpful in illustrating the nature of the public interest under
s. 137.1(3). In that case the impugned expression was an email, sent by a lawyer who was the president-elect of the Ontario
Trial Lawyers' Association. The email, sent to several hundred members of the Association by a listserv, alleged that a doctor
frequently engaged as a medical expert in insurance litigation had engaged in dishonest conduct. The Supreme Court agreed
with this court that the expression related to a matter of public interest. In Platnick (SCC), Côté J., for the majority stated that
the defendant's email:
raises concerns regarding the truthfulness, reliability, and integrity of medical reports filed on behalf of insurers in the
arbitration process. In turn, her email raises concerns regarding the integrity of the arbitration process itself and the proper
administration of justice writ large. Further, the email is directed at a not insignificant number of individuals, who, more
importantly, have a special interest in exactly that . . . (at para. 83).
35 The expression in this case and the context in which it occurred are in no way similar. Mr. Campbell's expression raised no
general concerns about the importance of lawyers respecting their undertakings, nor was it directed to anyone with an interest
in the respondents' conduct. The expression did not relate to a matter of public interest. It was really about the appellants'
commercial dispute with the respondents.
36 In summary, the motion judge did not err in concluding that the impugned expression did not relate to a matter of public
interest. Accordingly, the motion failed at the public interest threshold and it is not necessary to proceed to the merits-based
hurdle under s. 137.1(4)(a) or the public interest weighing exercise under s. 137.4(b).
LEAVE TO APPEAL COSTS
37
The motion judge initially awarded the respondents $75,000 in partial indemnity costs on the basis that they were the
successful party. He did not consider s. 137.1(8) of the CJA in making this costs award. That section provides:
If a judge does not dismiss a proceeding under this section, the responding party is not entitled to costs on the motion,
unless the judge determines that such an award is appropriate in the circumstances.
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38 As this provision makes clear, the default position is the opposite of the position that normally obtains: a responding party
who succeeds on the motion is not entitled to costs. However, the motion judge has the discretion to award costs if "appropriate
in the circumstances". No guidance is provided as to what it is that renders a costs award "appropriate".
39 Following the release of his decision, the motion judge was alerted to his error in overlooking s. 137.1(8). He advised the
parties that he was open to revisiting his costs decision and invited further submissions from the parties.
40
In his amended reasons, the motion judge determined that his award of costs would be unchanged and awarded the
respondents $75,000 on a partial indemnity basis. The motion judge acknowledged the policy of making motions under s. 137.1
accessible and that the no-costs presumption was not to be put aside lightly. However, he considered that the facts of this case
were compelling: this was a financial dispute between members of two publicly regulated professions. The appellants were
simply trying to get the respondents to pay a disputed bill and resorted to allegedly defamatory street corner placards rather
than legal proceedings. In these circumstances, the appellants did not deserve costs immunity. Nevertheless, the motion judge
exercised his discretion to reduce the costs award somewhat (from the requested $102,000 on a partial indemnity scale), bringing
it more closely in line with the costs incurred by the appellants.
41
The decision to award costs is a discretionary one that is entitled to deference. Leave to appeal a costs order is granted
only where there are strong grounds upon which the court could find that the motion judge made an error in principle or the
costs award is plainly wrong: Hamilton v. Open Window Bakery Ltd., 2004 SCC 9, [2004] 1 S.C.R. 303 (S.C.C.), at para. 27.
42
In this case, the legislation reverses the ordinary presumption that the successful party is entitled to costs but empowers
the motion judge to award costs to the successful party if the motion judge finds that costs are appropriate in the circumstances.
Thus, the decision to award costs is discretionary and the same deferential standard applies on appeal.
43 I see no error here that would allow this court to disturb the motion judge's costs award. Although the motion judge misstated
when the appellants resorted to street protest — they commenced their application against the respondents in September 2018,
after Mr. Campbell's initial demonstration but before his second one — that error is not significant. As the motion judge noted,
in Veneruzzo v. Storey, 2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.), Doherty J.A. stated, at para. 39, "[t]he purpose
underlying the costs provisions in s. 137.1 disappears when the lawsuit has none of the characteristics of a SLAPP, and the
impugned expression is unrelated to a matter of public interest." The motion judge found that the appellants were simply trying
to get the respondents to pay a disputed bill for their services. It was open to him to conclude that they did not deserve costs
immunity in all of the circumstances of this case.
44
It was not necessary to say more than this, and I should not be taken as endorsing the suggestion that the exercise of the
right to protest to resolve a dispute necessarily exposes a party to cost consequences under s. 137.1(8).
45
I would add these comments. First, although the dismissal of a motion at the 137.1(3) threshold stage is a relevant
consideration in determining whether to award costs to a plaintiff, it is not determinative of the appropriateness of a costs order.
There will be cases in which the assertion of the public interest is wholly lacking in merit, but there will also be cases in which
the moving party may have an arguable basis to assert that their expression relates to a matter of public interest. The award of
costs in the former may be easier to justify in the former than the latter cases, but every case is different and the law will no
doubt continue to develop in this regard.
46
Second, although in Pointes the Supreme Court deprecated reliance on the traditional SLAPP indicia identified by this
court — (1) "a history of the plaintiff using litigation or the threat of litigation to silence critics"; (2) "a financial or power
imbalance that strongly favours the plaintiff"; (3) "a punitive or retributory purpose animating the plaintiff's bringing of the
claim"; and (4) "minimal or nominal damages suffered by the plaintiff" — it did so in the context of the inquiry at the weighing
stage, s. 137.1(4)(b), in order to ensure the primacy of the text of the statute and the considerations it sets out: see Pointes (SCC),
at paras. 78-80. The court did not hold the traditional SLAPP indicia are irrelevant — they may bear on the analysis under s.
137.1(4)(b), provided the analysis remains tethered to the statutory criteria — and, in any event, the court said nothing about
their relevance to the question of costs.
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47
Finally, as Doherty J.A. explained in Pointes (ONCA), at para. 73, a motion under s. 137.1 is meant to be a "screening
or triage device designed to eliminate certain claims at an early stage of the litigation process". It is not an alternative means of
trying a claim nor is it a form of summary judgment, and it is important to maintain a sense of proportionality where costs are
concerned. The motion judge's decision to reduce the respondents' partial indemnity costs was appropriate.
CONCLUSION
48

I would dismiss the appeal.

49

I would refuse to grant leave to appeal costs.

50 The parties are encouraged to reach an agreement on the costs of this appeal. If they cannot do so, they may make threepage submissions within 30 days of these reasons.
B. Zarnett J.A.:
I agree.
S. Coroza J.A.:
I agree.
Appeal dismissed.

End of Document
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Subject: Civil Practice and Procedure; Constitutional; Insurance; Public; Torts; Human Rights
Headnote
Torts --- Practice and procedure — Strategic Lawsuits Against Public Participation [SLAPP] — Miscellaneous
Plaintiff was general physician who prepared executive summaries of specialists' reports from medical assessments on behalf of
insurers, and defendant lawyer was president-elect of association of personal injury lawyers who represented accident victims —
Defendant sent email to confidential "Listserv" accessible only to subscribing association members, detailing incident in which
plaintiff's executive summary under-represented specialists' diagnosed level of victim's impairment and referring to second such
case — Email was subsequently leaked by subscriber to broader audience, and plaintiff was dropped by service provider of
many of insurance companies for whom he had worked over years — Plaintiff brought action against defendant and her law firm
for libel, and defendant's motion under s. 137.1 of Courts of Justice Act to dismiss action was granted — Plaintiff successfully
appealed — Court of Appeal found that motion judge erred in concluding that plaintiff failed to meet his onus under s. 137.1
of Act and that there were reasonable grounds to believe that claim had substantial merit — Court of Appeal found that there
were reasonable grounds to believe that justification defence could not succeed in respect of allegation that decision of another
doctor had been changed — Defendant appealed — Appeal dismissed — Motion judge erred by imposing "compelling and
credible information" standard as opposed to "reasonable grounds to believe" as expressly called for in Act — Plaintiff's claim
had substantial merit, and he met his burden of establishing "no valid defence".
Torts --- Defamation — Defences — Qualified privilege — When qualified privilege arises — Matters of general interest —
Miscellaneous
Plaintiff was general physician who prepared executive summaries of specialists' reports from medical assessments on behalf of
insurers, and defendant lawyer was president-elect of association of personal injury lawyers who represented accident victims —
Defendant sent email to confidential "Listserv" accessible only to subscribing association members, detailing incident in which
plaintiff's executive summary under-represented specialists' diagnosed level of victim's impairment and referring to second such
case — Email was subsequently leaked by subscriber to broader audience, and plaintiff was dropped by service provider of
many of insurance companies for whom he had worked over years — Plaintiff brought action against defendant and her law firm
for libel, and defendant's motion under s. 137.1 of Courts of Justice Act to dismiss action was granted — Plaintiff successfully
appealed — Court of Appeal found that there were reasonable grounds to believe that defence of qualified privilege would
not succeed at trial and was not valid defence within meaning of s. 137.1(4)(a)(ii) of Act — Defendant appealed — Appeal
dismissed — Defendant could have communicated her concerns without naming plaintiff — Defendant was lawyer who made
serious allegation of professional misconduct without conducting due diligence into truth of her allegations — Defendant's
privilege could be defeated on ground that she was indifferent or reckless to truth of her defamatory statements.
Torts --- Practice and procedure — Strategic Lawsuits Against Public Participation [SLAPP] — Dismissal of action
Plaintiff was general physician who prepared executive summaries of specialists' reports from medical assessments on behalf of
insurers, and defendant lawyer was president-elect of association of personal injury lawyers who represented accident victims —
Defendant sent email to confidential "Listserv" accessible only to subscribing association members, detailing incident in which
plaintiff's executive summary under-represented specialists' diagnosed level of victim's impairment and referring to second
such case — Email was subsequently leaked by subscriber to broader audience, and plaintiff was dropped by service provider
of many of insurance companies for whom he had worked over years — Plaintiff brought action against defendant and her
law firm for libel, and defendant's motion under s. 137.1 of Courts of Justice Act to dismiss action was granted — Plaintiff
successfully appealed — Court of Appeal found that lawsuit did not bear indicia of strategic lawsuit against public participation
and that motion judge erred in concluding that plaintiff failed to meet his onus under s. 137.1(4) of Act — Defendant appealed
— Appeal dismissed — On balance of probabilities, public interest in permitting plaintiff's proceeding to continue outweighed
public interest in protecting defendant's expression — Harm that plaintiff suffered was extensive and serious — There was
sufficient causal link between initial publication and elements of harm suffered by plaintiff — Allowing claim to proceed would
have deterred others from unnecessarily singling out individuals in way that was extraneous to public interest.
Torts --- Defamation — Defences — Truth of allegations [justification]
Plaintiff was general physician who prepared executive summaries of specialists' reports from medical assessments on behalf of
insurers, and defendant lawyer was president-elect of association of personal injury lawyers who represented accident victims —
Defendant sent email to confidential "Listserv" accessible only to subscribing association members, detailing incident in which
plaintiff's executive summary under-represented specialists' diagnosed level of victim's impairment and referring to second such
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case — Email was subsequently leaked by subscriber to broader audience, and plaintiff was dropped by service provider of
many of insurance companies for whom he had worked over years — Plaintiff brought action against defendant and her law firm
for libel, and defendant's motion under s. 137.1 of Courts of Justice Act to dismiss action was granted — Plaintiff successfully
appealed — Court of Appeal found that there was credible and compelling evidence that defence of justification was likely
to succeed — Defendant appealed — Appeal dismissed — Defence of justification was not valid, and motion judge erred in
concluding otherwise — Allegation that plaintiff had changed doctor's decision was not substantially true.
Civil practice and procedure --- Practice on appeal — Appeal to Supreme Court of Canada — Evidence
Plaintiff was general physician who prepared executive summaries of specialists' reports from medical assessments on behalf of
insurers, and defendant lawyer was president-elect of association of personal injury lawyers who represented accident victims —
Defendant sent email to confidential "Listserv" accessible only to subscribing association members, detailing incident in which
plaintiff's executive summary under-represented specialists' diagnosed level of victim's impairment and referring to second such
case, and email was subsequently leaked — Plaintiff was dropped by service provider of many of insurance companies for
whom he had worked over years, and he brought action against defendant and her law firm for libel — Defendant brought
successful motion under s. 137.1 of Courts of Justice Act to dismiss action, and plaintiff successfully appealed from decision
granting defendant's motion — Defendant appealed — Plaintiff sought to adduce various evidence on appeal, including letter
from doctor where she denied that plaintiff pressured her to change her report, and letters from magazine publisher stipulating
that defendant had given interview to magazine in some capacity — Plaintiff brought motion to adduce fresh evidence on appeal
— Motion granted in part — Letters from doctor and publisher were relevant, credible, and had probative value — Letter from
doctor directly contradicted finding that plaintiff had changed her decision as she expressly stated that she was not pressured to
change her report — Letters from publisher directly contradicted defendant's statement of defence in which she denied having
provided interview to magazine — All other proposed new evidence was denied as irrelevant and non-probative.
Délits civils --- Procédure — Poursuites stratégiques contre la mobilisation publique [poursuites-bâillons] — Divers
Demandeur était un médecin généraliste qui préparait des résumés de rapports de médecins spécialistes préparés à partir
d'évaluations médicales pour le compte de compagnies d'assurance, et l'avocate défenderesse était la présidente élue d'une
association d'avocats spécialisés dans les affaires de préjudice personnel qui représentaient les victimes d'accidents —
Défenderesse a envoyé un courriel à un serveur de liste confidentiel, dont l'accès était réservé aux membres d'une association
ayant un abonnement, dans lequel elle décrivait en détail un incident au cours duquel le demandeur a présenté de façon
incomplète dans son résumé le diagnostic posé par des médecins spécialistes quant au degré de déficience d'une victime et faisait
référence à un deuxième cas semblable — Courriel a, par la suite, fait l'objet d'une fuite de la part d'un abonné et rejoint un plus
vaste auditoire, et le demandeur a été écarté par le fournisseur de services de plusieurs compagnies d'assurance pour lesquelles
il avait travaillé au cours des années — Demandeur a déposé une action en diffamation à l'encontre de la défenderesse et de son
cabinet d'avocats, et la requête en irrecevabilité déposée par la défenderesse en vertu de l'art. 137.1 de la Loi sur les tribunaux
judiciaires a été accordée — Demandeur a interjeté appel avec succès — Cour d'appel a conclu que le juge des requêtes a
commis une erreur en estimant que le demandeur ne s'était pas déchargé de son fardeau en vertu de l'art. 137.1 de la Loi et qu'il
y avait des motifs raisonnables de croire que le bien-fondé de l'action était substantiel — Cour d'appel a conclu qu'il y avait des
motifs raisonnables de croire que la défense de justification n'aurait pas de chances de succès contre l'allégation que la décision
d'un autre médecin avait été modifiée — Défenderesse a formé un pourvoi — Pourvoi rejeté — Juge des requêtes a commis
une erreur en imposant la norme des « renseignements crédibles et convaincants » plutôt que celle des « motifs raisonnables
de croire » à laquelle la Loi fait expressément référence — Bien-fondé de l'action du demandeur était substantiel et ce dernier
s'est déchargé de son fardeau de démontrer qu'il n'y avait pas « de défense valable ».
Délits civils --- Diffamation — Moyens de défense — Immunité relative — Application de l'immunité relative — Questions
d'intérêt général — Divers
Demandeur était un médecin généraliste qui préparait des résumés de rapports de médecins spécialistes préparés à partir
d'évaluations médicales pour le compte de compagnies d'assurance, et l'avocate défenderesse était la présidente élue d'une
association d'avocats spécialisés dans les affaires de préjudice personnel qui représentaient les victimes d'accidents —
Défenderesse a envoyé un courriel à un serveur de liste confidentiel, dont l'accès était réservé aux membres d'une association
ayant un abonnement, dans lequel elle décrivait en détail un incident au cours duquel le demandeur a présenté de façon
incomplète dans son résumé le diagnostic posé par des médecins spécialistes quant au degré de déficience d'une victime et
faisait référence à un deuxième cas semblable — Courriel a, par la suite, fait l'objet d'une fuite de la part d'un abonné et rejoint
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un plus vaste auditoire, et le demandeur a été écarté par le fournisseur de services de plusieurs compagnies d'assurance pour
lesquelles il avait travaillé au cours des années — Demandeur a déposé une action en diffamation à l'encontre de la défenderesse
et de son cabinet d'avocats, et la requête en irrecevabilité déposée par la défenderesse en vertu de l'art. 137.1 de la Loi sur les
tribunaux judiciaires a été accordée — Demandeur a interjeté appel avec succès — Cour d'appel a conclu qu'il y avait des motifs
raisonnables de croire que la défense d'immunité relative n'aurait aucune chance de succès lors du procès et n'était pas une
défense valable au sens de l'art. 137.1(4)a)ii) de la Loi — Défenderesse a formé un pourvoi — Pourvoi rejeté — Défenderesse
aurait pu faire savoir ses préoccupations sans nommer le demandeur — Défenderesse était une avocate qui avait porté une
allégation très grave d'inconduite professionnelle sans faire de vérifications quant à la véracité de ses allégations — Immunité
de la défenderesse pouvait être écartée au motif qu'elle a fait preuve d'indifférence ou d'insouciance à l'égard de la véracité de
ses affirmations diffamatoires.
Délits civils --- Procédure — Poursuites stratégiques contre la mobilisation publique [poursuites-bâillons] — Rejet de l'action
Demandeur était un médecin généraliste qui préparait des résumés de rapports de médecins spécialistes préparés à partir
d'évaluations médicales pour le compte de compagnies d'assurance, et l'avocate défenderesse était la présidente élue d'une
association d'avocats spécialisés dans les affaires de préjudice personnel qui représentaient les victimes d'accidents —
Défenderesse a envoyé un courriel à un serveur de liste confidentiel, dont l'accès était réservé aux membres d'une association
ayant un abonnement, dans lequel elle décrivait en détail un incident au cours duquel le demandeur a présenté de façon
incomplète dans son résumé le diagnostic posé par des médecins spécialistes quant au degré de déficience d'une victime et
faisait référence à un deuxième cas semblable — Courriel a, par la suite, fait l'objet d'une fuite de la part d'un abonné et rejoint
un plus vaste auditoire, et le demandeur a été écarté par le fournisseur de services de plusieurs compagnies d'assurance pour
lesquelles il avait travaillé au cours des années — Demandeur a déposé une action en diffamation à l'encontre de la défenderesse
et de son cabinet d'avocats, et la requête en irrecevabilité déposée par la défenderesse en vertu de l'art. 137.1 de la Loi sur
les tribunaux judiciaires a été accordée — Demandeur a interjeté appel avec succès — Cour d'appel a conclu que la poursuite
judiciaire ne présentait aucun des aspects d'une poursuite stratégique contre la mobilisation publique et que le juge des requêtes
avait commis une erreur en concluant que le demandeur ne s'était pas déchargé de son fardeau en vertu de l'art. 137.1(4) de la Loi
— Défenderesse a formé un pourvoi — Pourvoi rejeté — Selon la prépondérance des probabilités, l'intérêt public à permettre
que les procédures entamées par le demandeur suivent leurs cours l'emportait sur l'intérêt public à protéger l'expression de la
défenderesse — Préjudice que le demandeur a subi était considérable et grave — Il y avait un lien de causalité suffisant entre
la publication initiale et d'autres éléments du préjudice subi par le demandeur — Permettre que l'action en diffamation suive
son cours serait susceptible de dissuader d'autres personnes de viser inutilement un particulier d'une manière qui a peu ou rien
à voir avec l'intérêt public.
Délits civils --- Diffamation — Moyens de défense — Véracité des allégations [justification]
Demandeur était un médecin généraliste qui préparait des résumés de rapports de médecins spécialistes préparés à partir
d'évaluations médicales pour le compte de compagnies d'assurance, et l'avocate défenderesse était la présidente élue d'une
association d'avocats spécialisés dans les affaires de préjudice personnel qui représentaient les victimes d'accidents —
Défenderesse a envoyé un courriel à un serveur de liste confidentiel, dont l'accès était réservé aux membres d'une association
ayant un abonnement, dans lequel elle décrivait en détail un incident au cours duquel le demandeur a présenté de façon
incomplète dans son résumé le diagnostic posé par des médecins spécialistes quant au degré de déficience d'une victime et
faisait référence à un deuxième cas semblable — Courriel a, par la suite, fait l'objet d'une fuite de la part d'un abonné et rejoint
un plus vaste auditoire, et le demandeur a été écarté par le fournisseur de services de plusieurs compagnies d'assurance pour
lesquelles il avait travaillé au cours des années — Demandeur a déposé une action en diffamation à l'encontre de la défenderesse
et de son cabinet d'avocats, et la requête en irrecevabilité déposée par la défenderesse en vertu de l'art. 137.1 de la Loi sur
les tribunaux judiciaires a été accordée — Demandeur a interjeté appel avec succès — Cour d'appel a conclu qu'il y avait
des éléments de preuve crédibles et convaincants à l'effet que la défense de justification présentait des chances raisonnables
de succès — Défenderesse a formé un pourvoi — Pourvoi rejeté — Défense de justification n'était pas valable et le juge des
requêtes a eu tort de conclure autrement — Allégation selon laquelle le demandeur avait modifié la décision du médecin n'était
pas substantiellement vraie.
Procédure civile --- Procédure en appel — Appel devant la Cour suprême du Canada — Preuve
Demandeur était un médecin généraliste qui préparait des résumés de rapports de médecins spécialistes préparés à partir
d'évaluations médicales pour le compte de compagnies d'assurance, et l'avocate défenderesse était la présidente élue d'une
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association d'avocats spécialisés dans les affaires de préjudice personnel qui représentaient les victimes d'accidents —
Défenderesse a envoyé un courriel à un serveur de liste confidentiel, dont l'accès était réservé aux membres d'une association
ayant un abonnement, dans lequel elle décrivait en détail un incident au cours duquel le demandeur a présenté de façon
incomplète dans son résumé le diagnostic posé par des médecins spécialistes quant au degré de déficience d'une victime et
faisait référence à un deuxième cas semblable, et le courriel a, par la suite, fait l'objet d'une fuite — Demandeur a été écarté par
le fournisseur de services de plusieurs compagnies d'assurance pour lesquelles il avait travaillé au cours des années et a déposé
une action en diffamation à l'encontre de la défenderesse et de son cabinet d'avocats — Requête en irrecevabilité déposée par
la défenderesse en vertu de l'art. 137.1 de la Loi sur les tribunaux judiciaires a été accordée et le demandeur a interjeté appel à
l'encontre de cette décision avec succès — Défenderesse a formé un pourvoi — Demandeur visait à déposer en preuve divers
éléments, y compris une lettre de la part d'une docteure dans laquelle elle niait que le demandeur ait mis de la pression sur elle
pour qu'elle modifie son rapport, et des lettres d'un éditeur d'un magazine dans lesquelles ce dernier affirmait que la défenderesse
avait accordé une entrevue au magazine — Demandeur a déposé une requête visant à déposer de nouveaux éléments de preuve
dans le cadre du pourvoi — Requête accordée en partie — Lettres de la docteure et de l'éditeur étaient pertinentes et avaient
une valeur probante — Lettre de la docteure contredisait directement la conclusion selon laquelle le demandeur avait modifié
sa décision alors qu'elle affirmait expressément qu'elle n'avait subi aucune pression pour modifier son rapport — Lettres de
l'éditeur contredisaient directement la déclaration de la défenderesse dans laquelle elle niait avoir accordé une entrevue au
magazine — Autres éléments de preuve soumis n'ont pas été admis car ils étaient soit non pertinents soit non probants.
The defendant lawyer was the president-elect of the Ontario Trial Lawyers Association (OTLA). The plaintiff was a doctor hired
by insurers to review other medical specialists' assessments. The plaintiff was retained in two disputes. In the first, the plaintiff
prepared a report concluding that the client did not achieve the catastrophic impairment rating, but the assessment company
failed to obtain signatures of other specialists who assessed the client. During arbitration, the doctor who conducted the client's
neurological assessment testified that he had not seen or signed the final report. In the second dispute, the plaintiff's report was
to be informed by doctor D's assessment. D's first version of her report was internally contradictory, so she issued a second
version in which she changed the classification to indicate that a catastrophic impairment designation was not warranted. The
plaintiff's final report was consistent with D's second report. The defendant was only served with a copy of D's first report. The
defendant sent an email through the OTLA Listserv that specifically named the plaintiff as having signed off on the first report
and as having changed the decision in the second report. The email was eventually leaked despite a confidentiality undertaking.
A magazine article was published which reproduced the email in its entirety.
The plaintiff commenced a defamation lawsuit. The defendant filed a motion under s. 137.1 of the Courts of Justice Act to
dismiss the lawsuit. The motion judge granted the motion. There was credible and compelling evidence that the defences of
justification and qualified privilege were reasonably likely to succeed, and the public interest in permitting the suit to proceed
did not outweigh the public interest in protecting the defendant's expression. The plaintiff appealed.
The Court of Appeal set aside the motion judge's determination, dismissed the defendant's motion, and remitted the defamation
claim for consideration. The communication related to a matter of public interest but there were reasonable grounds to believe
that the claim had substantial merit. The defence of justification was not valid because the main thrust of the statements was
not substantially true, and the defence of qualified privilege was not valid because the second statement was made with malice.
The potential harm to the plaintiff outweighed the public interest in protecting the expression.
The defendant appealed to the Supreme Court of Canada, and the plaintiff brought a motion to adduce fresh evidence on appeal,
including letters from D and the magazine publisher.
Held: The appeal was dismissed; the motion was granted in part.
Per Côté J. (Wagner C.J.C., Moldaver, Brown, Rowe JJ. concurring): D's letter directly contradicted the finding that the
plaintiff had changed D's decision as she expressly stated that the plaintiff had not pressured her. The publisher letters directly
contradicted the defendant's statement of defence in which she denied having provided an interview to the magazine. The letters
were admitted into evidence, and the rest of the proposed evidence was denied as irrelevant and non-probative. The plaintiff's
motion to adduce fresh evidence was granted in part.
The defamation proceeding had substantial merit. The words were published, explicitly referred to the plaintiff by name, and
were defamatory in that they would lower the plaintiff's reputation in the eyes of a reasonable person. The allegation that the
plaintiff changed D's decision was not substantially true. The existing basis in the record was confirmed by D's letter, in which
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she expressly confirmed that the plaintiff did not pressure her to change her report. The defence of justification was not valid,
and the motion judge erred in concluding otherwise.
The defendant could have communicated her concerns without naming the plaintiff. The confidentiality clause applied to the use
of the Listserv itself and contained an express prohibition against defamatory material. The defendant was a lawyer who made
a very serious allegation of professional misconduct against the plaintiff without any investigation. In light of the heightened
expectation of reasonable due diligence, the defendant's privilege could be defeated on the ground that she was indifferent or
reckless to the truth of her defamatory statements.
The harm that the plaintiff suffered was extensive and serious. The published statements were tantamount to an allegation of
fraud that bore directly on the plaintiff's reputation. It was reasonably foreseeable that the email would find a broader audience.
The publisher letters evidenced the defendant's implied authorization to republish her email, which was sufficient to hold her
liable for republication. Even if the defendant could not be held liable for republication, there was a sufficient causal link
between the initial publication and other elements of the harm suffered by the plaintiff, and the motion judge erred in finding
otherwise. The public interest in allowing the plaintiff's defamation proceeding to continue was on the high end of the spectrum.
Permitting the defamation claim to proceed would deter others from unnecessarily singling out an individual in a way that
was extraneous to the public interest. The public interest in protecting the expression was in the middle of the spectrum. On a
balance of probabilities, the public interest in permitting the plaintiff's proceeding to continue outweighed the public interest
in protecting the defendant's expression. The defendant's motion under s. 137.1 of the Act was dismissed, and the plaintiff's
defamation lawsuit was permitted to proceed to trial.
Per Abella J. (dissenting) (Karakatsanis, Martin, Kasirer JJ. concurring): The communication was made by a person with
a professional duty to share information with colleagues, who had a corresponding duty to receive it. Generic accounts of
misconduct do not require the protection of qualified privilege. The defence is only engaged when someone is identified. The
communication was sent to a restricted constituency and ended with a disclaimer highlighting that the message contained legally
privileged and confidential information. The defendant acted in compliance with qualified privilege.
The defendant had no reason to know of a second version of D's report. The defendant only referred to the D incident after going
through a second arbitration in which the plaintiff produced a report misrepresenting the catastrophic impairment determinations.
There was no basis to conclude that the defendant acted with carelessness such that qualified privilege could be defeated through
malice.
Finding that the defendant ought to have foreseen that lawyers would breach a confidentiality undertaking would have amounted
to a presumption of professional misconduct. Permitting the plaintiff's $16.3 million defamation lawsuit to proceed would
have produced a considerable chilling effect and would have deterred future expression. The defendant's defence of qualified
privilege had a real prospect of success and as a result, the plaintiff's action should have been dismissed.
The plaintiff was served with the motion to dismiss 15 months after filing his statement of claim but took no steps to pursue
evidence about the interview. Admitting the evidence would have required the Court to overturn the exercise of discretion by
the motion judge, ignore the plaintiff's demonstrable lack of due diligence, and accept unsworn, untested, hearsay evidence,
all to obtain information that would not have affected the result of the dismissal hearing. The motion to adduce fresh evidence
should have been dismissed, and the appeal should have been allowed.
L'avocate défenderesse était la présidente élue de l'Ontario Trial Lawyers Association (OTLA). Le demandeur était un médecin
généraliste dont les services étaient retenus par des compagnies d'assurance pour examiner les évaluations médicales de
médecins spécialistes. Les services du demandeur ont été retenus dans le cadre de deux litiges. Pour les besoins du premier
litige, le demandeur a rédigé un rapport concluant que le client n'avait pas obtenu une cote de déficience invalidante, mais
l'entreprise d'évaluation n'a pas réuni la signature des médecins spécialistes ayant examiné le client. Au cours de l'arbitrage,
le médecin qui a effectué l'évaluation neurologique du client a témoigné du fait qu'il n'avait pas vu ou signé le rapport final.
Pour les besoins du second litige, le rapport du demandeur devait s'appuyer sur l'évaluation effectuée par docteure D. Comme
la première version de son rapport était intrinsèquement contradictoire, D a transmis une deuxième version dans laquelle elle a
modifié la classification pour indiquer que le constat de déficience invalidante n'était pas justifié. Le rapport final du demandeur
était conforme au deuxième rapport de D. La défenderesse n'a reçu une copie que du premier rapport de D. La défenderesse
a envoyé un courriel par le serveur de liste de l'OTLA, lequel identifiait spécifiquement le demandeur comme étant celui qui
avait approuvé le premier rapport en le signant et qui avait modifié la décision dans le deuxième rapport. Le courriel a fini par
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être l'objet d'une fuite, malgré l'existence d'un engagement de confidentialité. Un article a été publié dans un magazine, lequel
reproduisait intégralement le courriel.
Le demandeur a entamé une poursuite en diffamation. La défenderesse a déposé une requête en vertu de l'art. 137.1 de la Loi
sur les tribunaux judiciaires afin de faire rejeter la poursuite. Le juge des requêtes a accordé la requête. Il existait des éléments
de preuve « crédibles et convaincants » à l'effet que les défenses de justification et d'immunité relative présentaient des chances
raisonnables de succès, et l'intérêt du public à permettre la poursuite de l'action ne l'emportait pas sur l'intérêt public à protéger
l'expression de la défenderesse. Le demandeur a interjeté appel.
La Cour d'appel a annulé la décision du juge des requêtes, a rejeté la requête de la défenderesse et a renvoyé l'action en
diffamation pour qu'elle soit examinée. Le courriel était relatif à une affaire d'intérêt public, mais il existait des motifs
raisonnables de croire que le bien-fondé de l'action était substantiel. La défense de justification ne pouvait être invoquée parce
que l'idée maîtresse des déclarations n'était pas substantiellement véridique et que la défense d'immunité relative n'était pas
valable, parce que la seconde déclaration avait été faite par malveillance. Le préjudice potentiel pour le demandeur l'emportait
sur l'intérêt public à protéger l'expression.
La défenderesse a formé un pourvoi devant la Cour suprême du Canada et le demandeur a déposé une requête afin de déposer
de nouveaux éléments de preuve dans le cadre du pourvoi, y compris des lettres de la part de D et de l'éditeur du magazine.
Arrêt: Le pourvoi a été rejeté; la requête a été accordée en partie.
Côté, J. (Wagner, J.C.C., Moldaver, Brown, Rowe, JJ., souscrivant à son opinion) : La lettre de D contredisait directement la
conclusion selon laquelle le demandeur avait modifié la décision de D puisqu'elle a affirmé expressément que le demandeur
n'avait pas fait pression sur elle. Les lettres de l'éditeur contredisaient expressément la défense de la défenderesse, dans laquelle
elle niait avoir accordé une entrevue au magazine. Les lettres ont été déposées en preuve, et les autres éléments de preuve soumis
n'ont pas été admis car ils étaient soit non pertinents soit non probants. La requête du demandeur visant à déposer de nouveaux
éléments de preuve a été accordée en partie.
Le bien-fondé de l'action en diffamation était substantiel. Les mots reprochés ont été diffusés, visaient précisément le demandeur
par son nom et étaient diffamatoires, au sens où ils auraient tendance à ternir la réputation du demandeur aux yeux d'une personne
raisonnable. L'allégation selon laquelle le demandeur a changé la décision de D n'était pas substantiellement vraie. Le fait qu'il
se trouvait un fondement dans le dossier était confirmé par la lettre de D, dans laquelle elle a expressément confirmé que le
demandeur n'avait en aucun moment fait pression sur elle pour qu'elle change son rapport. La défense de justification n'était
pas valable et le juge des requêtes a eu tort de conclure autrement.
La défenderesse aurait pu communiquer ses préoccupations sans nommer expressément le demandeur. La clause de
confidentialité s'appliquait au serveur de liste et interdisait expressément les propos diffamatoires. La défenderesse était une
avocate qui avait porté une allégation très grave d'inconduite professionnelle contre le demandeur sans la moindre vérification.
Vu l'attente élevée en matière de diligence raisonnable, l'immunité de la défenderesse pouvait être écartée simplement au motif
qu'elle a fait preuve d'indifférence ou d'insouciance à l'égard de la véracité de ses affirmations diffamatoires.
Le préjudice que le demandeur a subi était considérable et grave. Les affirmations publiées équivalaient à une allégation de
fraude et se rapportaient directement à la réputation du demandeur. Il était raisonnablement prévisible que le courriel toucherait
un auditoire beaucoup plus vaste. Les lettres de l'éditeur prouvaient que la défenderesse a tacitement autorisé la republication de
son courriel, ce qui était suffisant pour tenir la défenderesse responsable de la republication. Même si la défenderesse ne pouvait
pas être tenue responsable de la republication, il y avait un lien de causalité suffisant entre la publication initiale et d'autres
éléments du préjudice subi par le demandeur, et le juge des requêtes a commis une erreur en concluant autrement. L'intérêt public
à permettre que le demandeur poursuive son action en diffamation se situait près du haut de l'échelle. Permettre que l'action en
diffamation suive son cours serait susceptible de dissuader d'autres personnes de viser inutilement un particulier d'une manière
qui a peu ou rien à voir avec l'intérêt public. L'intérêt public à protéger l'expression se situait au milieu de l'échelle. Selon la
prépondérance des probabilités, l'intérêt public à permettre que les procédures entamées par le demandeur suivent leurs cours
l'emportait sur l'intérêt public à protéger l'expression de la défenderesse. La requête de cette dernière, fondée sur l'art. 137.1 de
la Loi, a été rejetée et le demandeur a été autorisé à présenter son action en diffamation devant une instance judiciaire.
Abella, J. (dissidente) (Karakatsanis, Martin, Kasirer, JJ., souscrivant à son opinion) : La communication a été faite par une
personne qui avait une obligation professionnelle de communiquer ces renseignements à ses collègues, et ces derniers avaient
un devoir correspondant de les recevoir. Les exposés généraux d'inconduite n'exigent pas la protection de l'immunité relative.
Ce moyen de défense ne s'applique nécessairement que si quelqu'un est identifié. La communication a été envoyée à un groupe
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restreint et se terminait par une mise en garde soulignant le fait que le message contenait des renseignements confidentiels
protégés par le secret professionnel de l'avocat. La défenderesse a agi conformément aux objectifs de l'immunité.
La défenderesse n'avait aucune raison d'avoir connaissance d'une deuxième version du rapport de D. La défenderesse n'a
mentionné l'incident concernant D qu'après être intervenue dans un second arbitrage, au cours duquel le demandeur a une
fois de plus produit un rapport qui, de toute évidence, présentait de façon inexacte les conclusions concernant la déficience
invalidante. Il n'y avait tout simplement rien qui permettait de conclure que la défenderesse a agi avec imprudence, de telle sorte
que l'immunité pouvait être mise en échec pour cause de malveillance.
Conclure que la défenderesse aurait dû prévoir que des avocats violeraient un engagement de confidentialité équivaudrait à
une présomption d'inconduite professionnelle. Permettre qu'un procès en diffamation de 16,3 millions de dollars ait lieu aurait
entraîné un effet paralysant considérable et aurait dissuadé toute expression à l'avenir. La défense d'immunité relative de la
défenderesse avait une possibilité réelle de succès de sorte que l'action du demandeur aurait dû être rejetée.
Le demandeur a reçu signification de la requête en irrecevabilité 15 mois après le dépôt de sa déclaration, mais n'a entrepris
aucune démarche pour recueillir des éléments de preuve au sujet de l'entrevue. Admettre les éléments de preuve aurait exigé
de la Cour qu'elle intervienne dans l'exercice du pouvoir discrétionnaire du juge des requêtes, qu'elle ne tienne pas compte de
l'absence de diligence raisonnable démontrable dont aurait fait preuve le demandeur et qu'elle accepte une preuve par ouï-dire
non attestée sous serment et non vérifiée, le tout dans le but d'obtenir des éléments d'information qui n'auraient de toute façon
pas influé sur le résultat de l'audience sur l'irrecevabilité. La requête visant à produire de nouveaux éléments de preuve aurait
dû être rejetée, et le pourvoi aurait dû être accueilli.
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C.L.R. (4th) 1, 2014 CSC 7, 453 N.R. 51, 12 C.C.E.L. (4th) 1, 314 O.A.C. 1, 95 E.T.R. (3d) 1, 21 B.L.R. (5th) 248, [2014]
1 S.C.R. 87, 2014 SCC 7, 366 D.L.R. (4th) 641 (S.C.C.) — considered in a minority or dissenting opinion
Iroquois Falls Power Corp. v. Ontario Electricity Financial Corp. (2016), 2016 ONCA 271, 2016 CarswellOnt 5887, 398
D.L.R. (4th) 652 (Ont. C.A.) — refered to in a minority or dissenting opinion
Jerome v. Anderson (1964), [1964] S.C.R. 291, 46 W.W.R. 641, 44 D.L.R. (2d) 516, 1964 CarswellSask 11 (S.C.C.) —
refered to in a minority or dissenting opinion
Korach v. Moore (1991), 1 O.R. (3d) 275, 76 D.L.R. (4th) 506, 42 O.A.C. 248, 1991 CarswellOnt 822, 1 O.R. (2d) 275
(Ont. C.A.) — refered to in a minority or dissenting opinion
Laufer v. Bucklaschuk (1999), 1999 CarswellMan 565, 181 D.L.R. (4th) 83, [2000] 2 W.W.R. 462, 145 Man. R. (2d) 1,
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Courts of Justice Act, R.S.O. 1990, c. C.43
s. 137.1 [en. 2015, c. 23, s. 3] — considered
s. 137.1(2) "expression" [en. 2015, c. 23, s. 3] — considered
s. 137.1(3) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a)(i) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a)(ii) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(b) [en. 2015, c. 23, s. 3] — considered
s. 137.1(8) [en. 2015, c. 23, s. 3] — considered
Libel and Slander Act, R.S.O. 1990, c. L.12
s. 22 — considered
Protection of Public Participation Act, 2015, S.O. 2015, c. 23

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

11

Bent v. Platnick, 2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648
2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648, 2020 CarswellOnt 12649...

51

Generally — referred to
Supreme Court Act, R.S.C. 1985, c. S-26
s. 62(3) — considered
Statutes considered by Abella J. (dissenting):
Courts of Justice Act, R.S.O. 1990, c. C.43
s. 137.1 [en. 2015, c. 23, s. 3] — considered
s. 137.1(1) [en. 2015, c. 23, s. 3] — considered
s. 137.1(3) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(b) [en. 2015, c. 23, s. 3] — considered
s. 137.1(6) [en. 2015, c. 23, s. 3] — considered
s. 137.2 [en. 2015, c. 23, s. 3] — considered
s. 137.3 [en. 2015, c. 23, s. 3] — considered
Rules considered by Côté J.:
Rules of Civil Procedure, R.R.O. 1990, Reg. 194
Generally — referred to
R. 30.10 — considered
R. 31.10 — considered
Rules of the Supreme Court of Canada, SOR/2002-156
R. 47 — considered
Regulations considered by Côté J.:
Insurance Act, R.S.O. 1990, c. I.8
Statutory Accident Benefits Schedule — Effective September 1, 2010, O. Reg. 34/10
Generally — referred to
Regulations considered by Abella J. (dissenting):
Insurance Act, R.S.O. 1990, c. I.8
Statutory Accident Benefits Schedule — Effective September 1, 2010, O. Reg. 34/10
Generally — referred to
APPEAL by defendant from judgment reported at Platnick v. Bent (2018), 2018 ONCA 687, 2018 CarswellOnt 14124, 82
C.C.L.I. (5th) 191, 23 C.P.C. (8th) 275, 426 D.L.R. (4th) 60, 417 C.R.R. (2d) 350, 419 C.R.R. (2d) 61 (Ont. C.A.), allowing
plaintiff's appeal from judgment granting defendant's motion to dismiss defamation action; MOTION by plaintiff to adduce
fresh evidence on appeal.
POURVOI formé par la défenderesse à l'encontre d'un jugement publié à Platnick v. Bent (2018), 2018 ONCA 687, 2018
CarswellOnt 14124, 82 C.C.L.I. (5th) 191, 23 C.P.C. (8th) 275, 426 D.L.R. (4th) 60, 417 C.R.R. (2d) 350, 419 C.R.R. (2d)
61 (Ont. C.A.), ayant accueilli l'appel interjeté par le demandeur à l'encontre d'une décision ayant accordé la requête de la
défenderesse visant à faire rejeter une action en diffamation; REQUÊTE déposée par le demandeur visant à déposer en preuve
de nouveaux éléments de preuve dans le cadre du pourvoi.
Côté J. (Wagner C.J.C. and Moldaver, Brown and Rowe JJ. concurring):
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I. Introduction
1
Freedom of expression and its relationship to the protection of reputation has been subject to an assiduous and
judicious balancing over the course of this Court's jurisprudential history. While in 1704604 Ontario Ltd. v. Pointes Protection
Association, 2020 SCC 22 (S.C.C.), this Court recognizes the importance of freedom of expression as the cornerstone of a
pluralistic democracy, this Court has also recognized that freedom of expression is not absolute — "[o]ne limitation on free
expression is the law of defamation, which protects a person's reputation from unjustified assault": Grant v. Torstar Corp., 2009
SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 2, per McLachlin C.J. Indeed, "the right to free expression does not confer a
licence to ruin reputations": para. 58. That is because this Court has likened reputation to a "plant of tender growth [whose]
blossom, once lost, is not easily restored": People ex rel. Karlin v. Culkin, 162 N.E. 487 (U.S. N.Y. Ct. App. 1928), at p. 492, per
Cardozo J., cited by Cory J. in Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.), at para. 92. Values,
therefore, are not without countervailing considerations.
2
In these appeals, the Court must apply the framework set out in Pointes Protection in order to determine whether
the respondent's defamation claim against the appellants can proceed or whether it must be dismissed under s. 137.1 of the
Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA"). In effect, this Court must consider the delicate equilibrium between two
fundamental values in a democratic society, freedom of expression and the protection of reputation, vis-à-vis the Protection of
Public Participation Act, 2015, S.O. 2015, c. 23.
3
For the reasons that follow, I would dismiss the appeals before this Court, and accordingly, I would dismiss the s. 137.1
motion and allow the respondent's lawsuit in defamation to continue. While the appellant Maia Bent ("Ms. Bent") successfully
meets her threshold burden under s. 137.1(3), the respondent, Dr. Howard Platnick ("Dr. Platnick"), successfully clears both the
merits-based hurdle and the public interest hurdle under s. 137.1(4)(a) and s. 137.1(4)(b), respectively.
4
Furthermore, and in order to avoid any misunderstanding, it is important to mention at the outset that a s. 137.1 motion
is unequivocally not a determinative adjudication of the merits of a claim: Pointes Protection, at paras. 37, 50, 52 and 71.
Instead, the implication of the findings that I set out herein is simple: Dr. Platnick deserves to have his day in court to potentially
vindicate his reputation — "a fundamental value in its own right in a democracy": para. 81. At trial, judicial powers of inquiry
are broader, viva voce evidence can be given, and ultimate assessments of credibility can be made. Nothing in these reasons
can, or should, be taken as prejudging the merits of Dr. Platnick's underlying defamation claim either in fact or in law. Simply
put, my resolution of this s. 137.1 motion means only that Dr. Platnick's claim is one that deserves to be adjudicated on the
merits, and is not one that ought to be summarily screened out at this early stage.
II. Background
A. Factual Overview
5 The appellant Ms. Bent is a lawyer and partner at the law firm Lerners LLP ("Lerners"), which is also an appellant before
this Court. Ms. Bent is a member and, at the relevant time, was the president-elect of the Ontario Trial Lawyers Association
("OTLA"). The OTLA is an organization comprised of lawyers, law clerks, and law students who represent persons injured in
motor vehicle accidents; it consists of approximately 1,600 members.
6
The respondent, Dr. Platnick, is a medical doctor of general practice who worked as a family physician from 1988 to
2011. Since 1991, he has typically been hired through insurance companies to review other medical specialists' assessments of
persons injured in motor vehicle accidents and to prepare a final report with an ultimate assessment himself — as in this case.
7
Dr. Platnick has commenced a lawsuit against Ms. Bent and Lerners alleging defamation and damages in the amount of
$16.3 million. That is the underlying proceeding at issue here, which Ms. Bent is asking this Court to dismiss pursuant to s.
137.1 of the CJA.
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8
Of critical importance to these appeals, the following email — sent by Ms. Bent to a Listserv (i.e. an email listing, the
parameters of which I explain in detail later in these reasons) of approximately 670 OTLA members — is the basis for Dr.
Platnick's defamation action:
Subject: Sibley Alters Doctors' Reports
Date: November 10, 2014 1
.....
Dear Colleagues,
I am involved in an [a]rbitration on the issue of catastrophic impairment where Sibley aka SLR Assessments did the multidisciplinary assessments for TD Insurance. Last Thursday, under cross-examination the IE neurologist, Dr. King, testified
that large and critically important sections of the report he submitted to Sibley had been removed without his knowledge
or consent. The sections were very favourable to our client. He never saw the final version of his report which was sent
to us and he never signed off on it.
He also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the Executive
Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
This was NOT the only report that had been altered. We obtained copies of all the doctor[s'] file[s] and drafts and there
was a paper trail from Sibley where they rewrote the doctors' reports to change their conclusion from our client having a
catastrophic impairment to our client not having a catastrophic impairment.
This was all produced before the arbitration but for some reason the other lawyer didn't appear to know what was in the
file (there were thousands of pages produced). He must have received instructions from the insurance company to shut it
down at all costs on Thursday night because it offered an obscene amount of money to settle, which our client accepted.
I am disappointed that this conduct was not made public by way of a decision but I wanted to alert you, my colleagues, to
always get the assessor's and Sibley's files. This is not an isolated example as I had another file where Dr. Platnick changed
the doctor's decision from a marked to a moderate impairment.
[Emphasis added.]
(A.R., vol. III, at pp. 31-32)
9
As is clear on its face, Ms. Bent made two statements in her email that specifically mention Dr. Platnick by name. Each
of them refers to a different factual matrix, but makes a similar allegation that Dr. Platnick "altered" reports. The first refers to
what I will call the "Carpenter Matter". The second pertains to a different matter, which I will refer to as the "Dua Matter". I
set out the relevant factual predicate for each matter below.
(1) Carpenter Matter, November 2014
10
In November 2014, Ms. Bent was acting as counsel in an arbitration with respect to an insurance coverage dispute. The
crux of that dispute depended on whether Ms. Bent's client — Dr. Carpenter, who had been injured in a motor vehicle accident
— had suffered a "catastrophic impairment". A "catastrophic impairment" is a technical designation which would have entitled
Dr. Carpenter to enhanced medical and other benefits from her insurer. The determination of such a designation is made on
the basis of the criteria and guidelines set out in, or incorporated into, the Statutory Accident Benefits Schedule — Effective
September 1, 2010, O. Reg. 34/10, s. 1 ("SABS"), under the Insurance Act, R.S.O. 1990, c. I.8.
11
To assess whether Dr. Carpenter should be given a catastrophic impairment designation, the insurer arranged for a
series of independent medical examinations by various medical professionals through an assessment company named Sibley &
Associates ("Sibley"). 2 While the medical professionals who perform such examinations have considerable expertise in their

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

14

Bent v. Platnick, 2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648
2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648, 2020 CarswellOnt 12649...

54

respective fields of practice, they have varying levels of understanding and expertise with regard to the SABS regime. Here,
none of the medical experts were from or practised in Ontario, and the record reveals that they were not familiar with Ontario's
SABS regime and its criteria and classifications for catastrophic impairment designations. They were nonetheless retained to
conduct their own medical assessments of Dr. Carpenter and to forward those assessments to Sibley.
12 Sibley also retained Dr. Platnick as a "lead physician" in order to prepare a final report for it that would make an ultimate
determination of whether Dr. Carpenter warranted a catastrophic impairment designation. Dr. Platnick, an Ontario physician
who had previously acted in this role on numerous occasions, had expertise with regard to the SABS — an Ontario regulation
— and its classifications and calculations relating to catastrophic impairment designations.
13 Accordingly, Dr. Platnick's report on Dr. Carpenter's catastrophic impairment assessment was to be based on the applicable
criteria in the SABS. Because it was not Dr. Platnick's role to examine Dr. Carpenter himself, nor did he do so, his report was
based on the data from the team of medical experts retained by Sibley who had actually conducted the individual medical
assessments of Dr. Carpenter. As mentioned above, those medical experts forwarded their assessments to Sibley, since they had
been retained by Sibley — they did not correspond with Dr. Platnick. In turn, Sibley provided those medical assessments and
expert reports to Dr. Platnick so that he could prepare his ultimate report to send to Sibley.
14
The contents of Dr. Platnick's report are important to these appeals. He titled his report "Catastrophic Impairment
Determination" and began it with the following sentence written in bold: "My calculations detailed below incorporate and
consider the findings of all assessors on this CAT [Catastrophic] Assessment Team" (A.R., vol. IV, at p. 187). Dr. Platnick's fivepage report examined the various criteria in the SABS that were relevant to Dr. Carpenter's catastrophic impairment assessment,
making extensive reference to the medical assessments done by the specialists retained by Sibley and periodically stating his
own conclusions under the various criteria: indeed, Dr. Platnick used the words "I would conclude that" or "I was not able to
identify" (p. 189 (emphasis added)). On the final page of the report, under the heading "Impairment Calculation", Dr. Platnick
wrote that "I complete the following calculation" and then that, based on that calculation, "I would conclude" that Dr. Carpenter
"does not meet the catastrophic level based upon the SABS and utilizing the OCF-19 Form": p. 191 (emphasis added). Crucial
to this case is the fact that, after setting forth his conclusion, Dr. Platnick wrote that "[i]t is the consensus conclusion of this
assessment that [Dr. Carpenter] does not achieve the catastrophic impairment rating as outlined in the SABS": p. 191 (emphasis
added).
15
Dr. Platnick sent his report to Sibley, as he was meant to do. Attached to the back of the report was an acknowledgment
page, which had a place for the signatures of the four specialists who had assessed Dr. Carpenter to acknowledge that Dr.
Platnick's report reflected the "consensus conclusion of this assessment": p. 192. Dr. Platnick sent the report to Sibley without
any signatures. As mentioned above, the medical experts who had assessed Dr. Carpenter had been retained by Sibley and were
not in contact with Dr. Platnick at any point. In the normal course of events, Sibley was supposed to obtain those signatures.
16 Sibley did not obtain any signatures and, instead, provided the insurer and Ms. Bent with a document entitled "Catastrophic
Determination Executive Summary": pp. 180-85. The document was identical to Dr. Platnick's report, but did not affix the
acknowledgement page and had a different title page. In due course, Ms. Bent received a copy of Dr. Platnick's original report
with the unsigned acknowledgment page, as well as the individual assessments conducted by the specialists.
17 On November 6, 2014, at the arbitration hearing before the Financial Services Commission of Ontario, testimony was given
by Dr. King, one of the medical experts retained by Sibley who had conducted the neurological assessment of Dr. Carpenter.
Of relevance, Dr. King testified on cross-examination that portions of his final assessment report had been omitted, without his
knowledge or consent, from Dr. Platnick's final report, that he had not seen or signed Dr. Platnick's final report, and that he had
never been "part of [a] consensus opinion": A.R., vol. V, at p. 35.
18
On November 7, 2014, the arbitration involving Dr. Carpenter was settled. The terms of the settlement involved Dr.
Carpenter receiving a catastrophic impairment designation, a reinstatement of benefits, and payments of past medical and
rehabilitative expenses with interest. The insurer also agreed to indemnify Dr. Carpenter in full for fees and disbursements.
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19
On November 10, 2014, Ms. Bent sent the alleged defamatory email through the OTLA Listserv. The foregoing factual
context is particularly crucial to the following allegation made by Ms. Bent in her email:
[Dr. King] also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the
Executive Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
(2) Dua Matter, November 2011
20
As I mentioned above, Ms. Bent's email of November 10, 2014 to the OTLA Listserv also made reference to another
matter, which had taken place in November 2011, three years before she sent the email.
21 In that matter, much like the Carpenter Matter, Dr. Platnick had been retained to write a final "Catastrophic Determination"
report on whether a victim of a motor vehicle accident should be given a catastrophic impairment designation.
22 Dr. Varinder Dua was one of the medical specialists retained to conduct an assessment of the victim. As with the Carpenter
Matter, Dr. Platnick's ultimate report was to be informed by Dr. Dua's assessment. Dr. Dua's report found that "[o]verall, [victim]
ha[d] Moderate impairment (Class 4)" and accordingly that a catastrophic impairment designation was warranted: A.R., vol.
V, at p. 214.
23
I note here that it has been pointed out to this Court, and it is not disputed, that "Moderate Impairment" carries a
rating of "Class 3", which does not constitute a catastrophic impairment designation. A "Class 4" rating corresponds to a
"Marked Impairment" and does constitute a catastrophic impairment designation. Therefore, Dr. Dua's assessment of "Moderate
impairment (Class 4)" was, by definition, internally contradictory.
24
Dr. Dua issued a second version of the report in which she changed the SABS classification to "Moderate impairment
(Class 3)", which meant that a catastrophic impairment designation was not warranted. Even though the second report was
prepared after the initial report, Dr. Dua gave it the same date as her first report.
25
Importantly, Dr. Platnick's final report stated that "Dr. Dua rated [victim] overall at moderate impairment (Class 3)",
which meant that a catastrophic impairment designation was not warranted: A.R., vol. V, at p. 219. In this sense, Dr. Platnick's
final report appeared to be consistent with the conclusion in Dr. Dua's second report, and it made no reference to the existence
of the first version of the report.
26 Ms. Bent, who was acting in the matter on behalf of the victim, was served only with a copy of Dr. Dua's first report and
Dr. Platnick's final report, which Ms. Bent believed to display a discrepancy. She had no reason to know of a second version
of Dr. Dua's report and did not take steps to investigate the discrepancy.
27
The parties do not dispute that Dr. Platnick communicated with Dr. Dua after she submitted her first report. The parties
also do not dispute that Dr. Dua prepared a second version of the report after Dr. Platnick spoke with her. What is in dispute
is what caused Dr. Dua to change her assessment and prepare a second report. Dr. Platnick argues that, at the behest of the
insurance assessment company (known as the "vendor company"), which was seeking clarification, he pointed out the internal
inconsistency to Dr. Dua, and Dr. Dua did not so much change her assessment as clarify what she had really meant, of her own
volition. According to Ms. Bent, however, Dr. Platnick "changed the doctor's decision from a marked to a moderate impairment"
through inappropriate persuasion or otherwise.
28
The foregoing took place in November 2011 and provides an important factual context in considering the following
excerpt from Ms. Bent's November 2014 email making reference to that incident:
This is not an isolated example as I had another file where Dr. Platnick changed the doctor's decision from a marked to
a moderate impairment.
(3) Leak and Republication
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29
Although Ms. Bent's email was sent only to the OTLA Listserv, the email was eventually leaked anonymously by a
member of the OTLA despite a confidentiality undertaking required by the Listserv.
30 As a result, on December 29, 2014, an article was published in Insurance Business Canada magazine, which reproduced
Ms. Bent's email in its entirety. The article was titled "Medical files 'routinely altered' to suit insurers, claims FAIR", and in
reproducing Ms. Bent's email in full, referred to "testimony from Maia L. Bent, a partner at the law firm of Lerners": A.R.,
vol. XI, at pp. 28-30.
31
Dr. Platnick served KMI Publishing and Events Ltd. ("KMI"), the owners of Insurance Business Canada, with a libel
notice on January 22, 2015. That claim is not at issue before this Court, but nonetheless shares part of its factual matrix with
this case insofar as the issue of republication is concerned.
(4) Proceeding Against the Appellants
32 After his requests to Ms. Bent for an apology went unanswered, Dr. Platnick commenced a lawsuit in defamation against
both Ms. Bent and Lerners on January 27, 2015.
33
After having filed a Statement of Defence, Ms. Bent filed a motion under s. 137.1 of the CJA to dismiss Dr. Platnick's
lawsuit in defamation against her. Lerners also filed a Statement of Defence, but it did not file, for its own part, a s. 137.1
motion. However, as the Court of Appeal explained, it is understood that if Ms. Bent's motion succeeds, then the action should
also be dismissed against Lerners. The merits of Ms. Bent's s. 137.1 motion are before this Court.
B. Procedural History
(1) Ontario Superior Court of Justice (Dunphy J.), 2016 ONSC 7340, 136 O.R. (3d) 339 (Ont. S.C.J.)
34
The motion judge, Dunphy J. of the Ontario Superior Court, allowed Ms. Bent's s. 137.1 motion and dismissed Dr.
Platnick's defamation proceeding.
35 Dunphy J. found that the email communication in question related to a matter of public interest within the meaning of s.
137.1(3) but that Dr. Platnick had been unable to discharge his burden under s. 137.1(4): paras. 61-79.
36
While Dunphy J. declined to determine whether Dr. Platnick's claim had substantial merit under s. 137.1(4)(a)(i), he
found under s. 137.1(4)(a)(ii) that there was "credible and compelling" evidence that Ms. Bent's defences of justification and
qualified privilege were "reasonably likely ... [to] succeed": paras. 93-118. Dunphy J. added that he was not satisfied that the
public interest in permitting Dr. Platnick's defamation suit to proceed outweighed the public interest in protecting Ms. Bent's
expression under s. 137.1(4)(b): paras. 119-35.
(2) Court of Appeal for Ontario (Doherty, Brown and Huscroft JJ.A.),2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.)
37 Doherty J.A., writing for a unanimous Court of Appeal, set aside the motion judge's determination, dismissed Ms. Bent's
s. 137.1 motion, and remitted Dr. Platnick's defamation claim to the Superior Court for consideration: para. 127.
38
Doherty J.A. agreed with the motion judge's assessment under s. 137.1(3) that the email communication related to a
matter of public interest. However, he found that the motion judge had erred in his assessment of both s. 137.1(4)(a) and s.
137.1(4)(b): para. 4.
39
With respect to substantial merit, Doherty J.A. had "no difficulty concluding that there [were] reasonable grounds to
believe" that Dr. Platnick's claim had substantial merit under s. 137.1(4)(a)(i), as Ms. Bent's "defence to the claim is not that her
comments were not potentially defamatory, but rather that they were true or protected by privilege": paras. 53-54. With respect
to s. 137.1(4)(a)(ii), Doherty J.A. found that there were grounds to believe that neither defence would succeed and concluded
that Dr. Platnick had met his burden of demonstrating "no valid defence": paras. 56-93. More specifically, Doherty J.A. found
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that the defence of justification was not valid because the sting, or the main thrust, of the two statements was not substantially
true and that the defence of qualified privilege was not valid because the second statement either "was made maliciously or
with reckless disregard for the truth, or because it was not appropriate to the legitimate purpose of the occasion attracting the
privilege": paras. 73, 84 and 90. Finally, the Court of Appeal was satisfied that the potential harm to Dr. Platnick outweighed
the public interest in protecting Ms. Bent's expression because this case bore none of the indicia of a SLAPP 3 and because
there was sufficient harm attributable to the initial publication irrespective of republication: paras. 95-110.
C. Motion to Adduce Fresh Evidence
40
Prior to the hearing of these appeals, Dr. Platnick sought this Court's leave to adduce fresh evidence pursuant to s. 62(3)
of the Supreme Court Act, R.S.C. 1985, c. S-26 and Rule 47 of the Rules of the Supreme Court of Canada, SOR/2002-156.
The motion was deferred to the panel hearing the appeals. Dr. Platnick's motion contained the following evidence for which he
sought admission for this Court's consideration in these appeals.
41 Exhibit B (the "Dua Letter") is a letter from Dr. Dua bolstering Dr. Platnick's evidence that the allegation that he "changed"
her report is false: Motion to Adduce Fresh Evidence, at pp. 37-38. Specifically, Dr. Dua explains in her letter that Dr. Platnick
called her to identify areas of concern that "required clarification": p. 37. She says that she "corrected the typographical error
from 'Class 4' to 'Class 3'" of her own accord and that "at no time did Dr. Platnick pressure me to change my report. Nor did he
conduct himself in any inappropriate fashion": pp. 37-38 (emphasis in original). Dr. Dua states pointedly that "[t]o suggest that
Dr. Platnick changed my report is simply untrue. Further, to characterize the events in question as an attempt by Dr. Platnick
to manipulate the evidence is also completely inaccurate": p. 38.
42
Exhibit G contains excerpts from an examination for discovery of Dr. King in a parallel proceeding in which Dr. King
admitted that he had been mistaken when he said that parts of his report had been removed without his knowledge and consent
in the Carpenter Matter.
43

Exhibit H is Dr. Platnick's pleadings in a parallel litigation between him and Dr. Carpenter.

44

Exhibit K is Dr. Platnick's proposed Amended Statement of Claim for the underlying proceeding in this case.

45
Exhibit L is an excerpt from KMI's Statement of Defence in the parallel defamation proceeding commenced by Dr.
Platnick against KMI. Approximately one week after Ms. Bent's cross-examination on this s. 137.1 motion, KMI delivered its
Statement of Defence, in which it pleaded that prior to publishing an article that reproduced Ms. Bent's email of November 10,
2014, it had interviewed Ms. Bent, who had authorized republication.
46 Exhibits N and R (the "KMI Letters") are letters from counsel for the KMI defendants to Dr. Platnick's counsel attesting
to a telephone conversation that took place between Ms. Bent and Donald Horne, the Associate Editor of Insurance Business
Canada magazine, after the leak regarding a potential interview for publication. In those letters, the following information is
stipulated by KMI: (i) "Ms. Bent did not object to or have any concerns" about the republication of her email; (ii) Ms. Bent
did not discourage the republication, nor did she inform KMI that her email had been published on a private OTLA Listserv
and that any leak was a serious professional and ethical breach of the terms and conditions of that Listserv; (iii) had KMI been
aware of the aforesaid, it would not have proceeded with the republication; (iv) since Ms. Bent raised no objections or concerns,
KMI believed it could proceed with the republication: Motion to Adduce Fresh Evidence, at p. 156.
47 Prior to the hearing of these appeals, Dr. Platnick also sought leave to update his fresh evidence motion. In particular, he
sought leave to adduce evidence that the parallel Carpenter litigation had been abandoned by Dr. Carpenter with no costs against
him. Since Dr. Platnick's initial motion to adduce fresh evidence was deferred to the panel hearing the appeals, the decision
whether to allow Dr. Platnick to update that fresh evidence was also deferred to the panel hearing the appeals.
III. Analysis
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48
In order to properly assess Ms. Bent's s. 137.1 motion, it is first necessary to evaluate Dr. Platnick's motion to adduce
fresh evidence. Indeed, the determination of the latter impacts the evidentiary record that ultimately informs the analysis of the
s. 137.1 motion. Although I would admit part of Dr. Platnick's fresh evidence, it is important to clarify that, just as a s. 137.1
motion is not a determinative adjudication of the merits of a claim, my determination on admissibility or exclusion here does
not bear on the evidence's ultimate admissibility at trial — in other words, my conclusions with respect to Dr. Platnick's motion
to adduce fresh evidence are limited to considering admissibility in the context of this s. 137.1 motion.
A. Motion to Adduce Fresh Evidence
49
This Court has relied on and affirmed the test from R. v. Palmer (1979), [1980] 1 S.C.R. 759 (S.C.C.), at p. 775, as the
proper test for assessing the admissibility of fresh evidence on appeal: see Droit de la famille - 09668, 2011 SCC 65, [2011] 3
S.C.R. 819 (S.C.C.), at para. 50; May v. Ferndale Institution, 2005 SCC 82, [2005] 3 S.C.R. 809 (S.C.C.), at para. 107; United
States v. Shulman, 2001 SCC 21, [2001] 1 S.C.R. 616 (S.C.C.), at paras. 43-44; Public School Boards' Assn. (Alberta) v. Alberta
(Attorney General), 2000 SCC 2, [2000] 1 S.C.R. 44 (S.C.C.); R. v. Warsing, [1998] 3 S.C.R. 579 (S.C.C.).
50

For fresh evidence to be admitted, the Palmer test requires consideration of the following four factors:
(1) The evidence should generally not be admitted if, by due diligence, it could have been adduced at trial provided that
this general principle will not be applied as strictly in a criminal case as in civil cases ....
(2) The evidence must be relevant in the sense that it bears upon a decisive or potentially decisive issue in the trial.
(3) The evidence must be credible in the sense that it is reasonably capable of belief, and
(4) It must be such that if believed it could reasonably, when taken with the other evidence adduced at trial, be expected
to have affected the result. [p. 775]

51
In Pointes Protection, this Court expressly contemplates the "potentiality of future evidence arising": para. 37. This is
based on the expedited nature of s. 137.1 motions, which are required to be heard in a statutorily imposed short time frame. That
is exemplified in this case, where Dr. Platnick had to submit his evidentiary record within 25 days after the notice of motion
was filed. In this sense, as recognized in Pointes Protection, s. 137.1 motions are unlike summary judgment motions, where
parties are expected to put their best foot forward; in other words, on a s. 137.1 motion, it is acknowledged that parties are under
a mandated time constraint and are consequently limited in the evidentiary record they can put forward.
52
This does not, however, give parties carte blanche to file motions to adduce fresh evidence. Palmer must be adhered to,
and for this reason, as I note below, I would not admit all of the fresh evidence. It is important to note here, however, that this
case is a transitional one: the considerable uncertainty surrounding s. 137.1 motions — due to a lack of judicial guidance with
respect to both the test for withstanding a s. 137.1 motion, as well as the nature or comprehensiveness of the evidence required
on a such a motion — militates in favour of granting this particular motion to adduce fresh evidence in part.
53 Accordingly, I would admit both the Dua Letter (Exhibit B) and the KMI Letters (Exhibits N and R), and I would decline
to admit the rest of the evidence that Dr. Platnick included with his motion. Below, I briefly explain why I would specifically
admit the Dua Letter and the KMI Letters in light of Palmer. I find that the other evidence is either not relevant to the decisive
issues in these appeals or is non-probative; therefore, I need not elaborate any further on its exclusion.
(1) Due Diligence
54
The Dua Letter could not have been adduced at an earlier time and is not being submitted now as a result of a lack of
due diligence. Dr. Platnick's evidentiary record was filed in May 2016. The Dua Letter is dated November 15, 2017 and was
received on November 20, 2017, well after the initial hearing on the motion, and five months after the oral argument at the
Court of Appeal. Further, Dr. Platnick's affidavit (dated May 20, 2016) concerning the s. 137.1 motion demonstrates his due
diligence in trying to obtain this evidence earlier. According to that affidavit, Dr. Dua did not respond to his telephone messages

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

19

Bent v. Platnick, 2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648
2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648, 2020 CarswellOnt 12649...

59

until May 17, 2016. While this allowed Dr. Platnick to enter Dr. Dua's final report in the record at the eleventh hour, it was an
insufficient amount of time to obtain a letter from Dr. Dua herself akin to the one submitted to this Court.
55
Likewise, the KMI Letters could not have been adduced at an earlier time and are not being submitted now as a result
of a lack of due diligence. The Letters were exchanged well after the hearing of the s. 137.1 motion which took place on June
27, 2016 — indeed, the Letters from KMI are dated August 30, 2016, and September 20, 2016. Of course, the admissibility
of the Letters does not depend merely on when they came into Dr. Platnick's possession, but rather, depends on whether they
could have been obtained prior to the hearing as a result of due diligence. In my view, they could not have been, for the reasons
I explain below.
56
In her Statement of Defence, Ms. Bent denied having ever given an interview to KMI's magazine. Thus, Dr. Platnick
had no foundation for cross-examining her further on the subject on June 6, 2016. Following Ms. Bent's cross-examination,
however, KMI filed its Statement of Defence on June 13, 2016, in which it stipulated that Ms. Bent had in fact given an interview
to its magazine in some capacity. With this newly conflicting evidence, Dr. Platnick pursued the matter further through prompt
correspondence with KMI (i.e. due diligence). It was that correspondence that finally gave rise to the KMI Letters.
57 This state of affairs belies the motion judge's concluding observation that Dr. Platnick offered no "reasonable explanation
for the failure to place" the KMI Letters "before the court prior to conducting his cross-examination of Ms. Bent": Platnick v.
Bent, 2016 ONSC 7474 (Ont. S.C.J.), at para. 71. This constitutes an error in principle on the part of the motion judge.
58 Although Dr. Platnick did not mention the reference to the interview in KMI's Statement of Defence at the hearing before
the motion judge on June 27, 2016, the record reveals that Dr. Platnick's counsel was out of the country from June 19 until June
25, 2016, and had asked repeatedly for an adjournment of the hearing on account of his unavailability on those crucial dates
immediately in advance of the hearing (as well as on other grounds): see Platnick v. Bent (No. 2), at paras. 3 and 6; Motion to
Adduce Fresh Evidence, at pp. 22-23. Thus, I am not willing to hold this against Dr. Platnick.
59 Dr. Platnick had only 25 days to put forward his record, yet the motion judge faulted him for not adducing this evidence
earlier because, according to the judge, Dr. Platnick "knew a 'showdown' was imminent when the plaintiff announced [an]
intention to bring summary judgment proceedings in January": Platnick v. Bent (No. 2), at para. 40. I note immediately that the
motion judge erred here, as it was Ms. Bent, the defendant, who announced an intention to bring a summary judgment motion.
Regardless, the point is still not valid. A summary judgment motion involves due process and procedural protections on which
Dr. Platnick may have relied, and which are unavailable on s. 137.1 motions. This Court makes it clear in Pointes Protection
that s. 137.1 motions do not have the evidentiary protections associated with summary judgment motions. Moreover, the motion
judge's evidentiary expectation was commensurate with requiring information that might only have been able to be elicited
through examinations for discovery, such as Rule 31.10 motions (discovery of non-parties) or Rule 30.10 motions (production
from non-parties) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, but examinations for discovery are also necessarily
unavailable on expedited s. 137.1 motions.
60
To the extent that the motion judge's findings were inconsistent with the foregoing, then they were in error. It must not
be forgotten that the due diligence factor specifically is "not a rigid one" (Kuczera (Re), 2018 ONCA 322, 58 C.B.R. (6th) 227
(Ont. C.A.), at para. 16) and has been held to be a "practical concept" (Calaheson v. Gift Lake Metis Settlement, 2016 ABCA
185, 38 Alta. L.R. (6th) 30 (Alta. C.A.), at para. 14) that is "context sensitive" (R. v. 1275729 Ontario Inc. (2005), 205 O.A.C.
359 (Ont. C.A.), at para. 29; see also Elliott v. Sagl, 2019 ONSC 2490 (Ont. Div. Ct.), at paras. 36-38; D. J. M. Brown, with the
assistance of D. Fairlie, Civil Appeals (loose-leaf), at pp. 10-19 to 10-21). As I discussed above, Dr. Platnick had to assemble
his motion record within 25 days at a time when there was significant ambiguity surrounding s. 137.1 motions due to a lack of
judicial guidance on the standard that must be met, as well as the nature or comprehensiveness of the record that must be filed,
in order to withstand such a motion. This factors into my assessment.
61
In light of the above, I am of the view that both the Dua Letter and the KMI Letters could not have been adduced at an
earlier time and are not being adduced now as a result of a lack of due diligence.
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(2) Relevance
62

All three Letters are eminently relevant to the case at bar.

63 The Dua Letter bears directly upon the defence of justification and whether that defence is valid. It also bears on whether
Ms. Bent was reckless as to the allegation she made, insofar as it speaks to her failure to investigate an incident that had occurred
three years earlier. This bears on Ms. Bent's defence of qualified privilege. Accordingly, the Dua Letter is directly relevant to
the s. 137.1(4)(a)(ii) inquiry.
64
Similarly, the KMI Letters bear directly upon the defence of qualified privilege and whether that defence is undermined
by the fact that Ms. Bent authorized the republication of her allegations. Further, the KMI Letters bear on whether Ms. Bent
can properly be held liable for the harm caused by republication by virtue of its foreseeability or her authorization, under the
harm analysis required by s. 137.1(4)(b).
(3) Credibility
65
The Letters are reasonably capable of belief and sufficient for consideration at what is a preliminary screening of Dr.
Platnick's claim. This does not preclude Ms. Bent, however, from testing this evidence at trial, for example through crossexamination, as the ultimate determination of credibility is deferred to trial on a s. 137.1 motion: Pointes Protection, at para. 52.
66
This Court has agreed with the proposition that, on a motion to adduce fresh evidence, an assessment of credibility is
to be carried out against the whole background of the case and is not restricted to the motion itself; in other words, evidence
may be credible in the sense that it is reasonably capable of belief when viewed in the context of other evidence relevant to
that issue: R. v. Nielsen, [1988] 1 S.C.R. 480 (S.C.C.); Warsing, at para. 52; R. v. Moucho, 2019 ONSC 3463, 53 M.V.R. (7th)
131 (Ont. S.C.J.), at para. 36.
67 That is the case here, as the Dua Letter and the KMI Letters bolster a pre-existing predicate of facts, rather than raise the
risk of manufacturing a new predicate not previously under consideration. More specifically, what I mean is that the Dua Letter
confirms Dr. Platnick's narrative that he never "changed" Dr. Dua's report but only communicated with Dr. Dua to point out the
internal discrepancy in her report. Likewise, the KMI Letters help to confirm Dr. Platnick's allegation that Ms. Bent gave an
interview to Insurance Business Canada and thereby authorized republication.
68
Lastly, "there is nothing to indicate that [this evidence] is not reasonably capable of belief, even though it was prepared
at the respondent's request": R. c. Lévesque, 2000 SCC 47, [2000] 2 S.C.R. 487 (S.C.C.), at para. 43.
(4) Probative Value
69
If believed, the Letters could reasonably, when taken with the other evidence adduced, be expected to have affected
the result. This is clear as they all relate directly to, and even contradict, the motion judge's findings. Further, they bolster the
evidentiary record, such that the "basis in the record and the law" that Dr. Platnick must establish in order to succeed against a
s. 137.1 motion becomes sufficiently legally tenable and reasonably capable of belief.
70
For example, the Dua Letter is highly probative. The motion judge characterized Dr. Platnick's call to Dr. Dua as an
inappropriate "intervention" (Sup. Ct. reasons, at paras. 44 and 111), saying that Dr. Platnick "succeeded in persuading [Dr. Dua]
to produce an amended 'final' report" (para. 22 (emphasis added)). Therefore, the motion judge found that Ms. Bent's allegation
that Dr. Platnick had "changed" Dr. Dua's decision from a marked impairment to a moderate one was substantially true and that
the defence of justification was valid under s. 137.1(4)(a)(ii). However, the Dua Letter directly contradicts this finding: Dr. Dua
says that Dr. Platnick called her seeking "clarification" and that she advised him that she had made a "typographical error". In
fact, Dr. Dua expressly states that Dr. Platnick did not "pressure" her, "[n]or did he conduct himself in any inappropriate fashion".
While the motion judge had the different reports before him, they showed only that a change had in fact been made. However,
the reports did not indicate why Dr. Dua had changed her assessment. The Dua Letter illuminates why — while the motion judge
characterized Dr. Platnick's actions as improper persuasion, the Dua Letter, written by the person who was supposedly the victim
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of that persuasion, says exactly the opposite. Thus, the Dua Letter, if believed, is highly probative regarding whether Dr. Platnick
will be able to meet his burden of showing that there are grounds to believe that Ms. Bent's defence of justification is not valid.
71
Likewise, the KMI Letters are highly probative. The motion judge found that Dr. Platnick's allegation that Ms. Bent
had given an interview "was supported by no evidence whatsoever and appears on its face to be manifestly untrue": Sup. Ct.
reasons, at paras. 24-25. This was based on Ms. Bent's Statement of Defence, in which she "denie[d] providing an interview
to Insurance Business [Canada] in respect of the Confidential Communication and/or authorizing the publication of the
Confidential Communication to Donald Horne for an article": A.R., vol. II, at p. 22. The KMI Letters directly contradict this
evidence and bolster the allegation that republication was either implicitly authorized by Ms. Bent or was reasonably foreseeable
to her. Given this point, she could properly be held liable for republication. This is dispositive of the issues of whether Ms.
Bent's defence of qualified privilege is undermined, rendering the defence not "valid", for the purposes of s. 137.1(4)(a)(ii), and
of whether the harm suffered by Dr. Platnick was suffered "as a result" of Ms. Bent's expression under s. 137.1(4)(b).
(5) Conclusion on the Motion to Adduce Fresh Evidence
72
Before concluding, I hasten to clarify that the motion judge's assessment of Dr. Platnick's fresh evidence in Platnick v.
Bent (No.) (his decision addressing the admissibility of some of this evidence) is not entitled to deference here. Quite simply,
the motion judge decided the motion for fresh evidence on the basis of an incorrect understanding of the nature of a s. 137.1
motion, as explained by this Court in Pointes Protection. Accordingly, to the extent that his assessment of the evidence was
dependent on an incorrect understanding of s. 137.1, it is not entitled to deference. Even if it were, however, as I indicated
above, his assessment was, with respect, in error.
73
Thus, for all the foregoing reasons, I would admit the Dua Letter and the KMI Letters, as all of them satisfy the Palmer
criteria for granting a motion to adduce fresh evidence. I will discuss these pieces of evidence at greater length in the reasons
that follow.
B. Section 137.1 Motion
74
Section 137.1 of the CJA is intended "to function as a mechanism to screen out lawsuits that unduly limit expression
on matters of public interest through the identification and pre-trial dismissal of such actions": Pointes Protection, at para. 16.
However, in addition to protecting expression on matters of public interest, s. 137.1 must also "ensur[e] that a plaintiff with
a legitimate claim is not unduly deprived of the opportunity to pursue it": para. 46. Applying the framework that this Court
unanimously adopts in Pointes Protection, I ultimately reach the same conclusion as the Court of Appeal for Ontario: Ms. Bent's
s. 137.1 motion should be dismissed and Dr. Platnick's defamation claim should be allowed to proceed.
75

The relevant portions of s. 137.1 are reproduced for convenience below:
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
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62

As I explain in Pointes Protection, at para. 18:
In brief, s. 137.1 places an initial burden on the moving party — the defendant in a lawsuit — to satisfy the judge that the
proceeding arises from an expression relating to a matter of public interest. Once that showing is made, the burden shifts
to the responding party — the plaintiff — to satisfy the motion judge that there are grounds to believe the proceeding has
substantial merit and the moving party has no valid defence, and that the public interest in permitting the proceeding to
continue outweighs the public interest in protecting the expression. If the responding party cannot satisfy the motion judge
that it has met its burden, then the s. 137.1 motion will be granted and the underlying proceeding will be consequently
dismissed. It is important to recognize that the final weighing exercise under s. 137.1(4)(b) is the fundamental crux of
the analysis: as noted repeatedly above, the APR [Anti-Slapp Advisory Panel: Report to the Attorney General] and the
legislative debates emphasized balancing and proportionality between the public interest in allowing meritorious lawsuits
to proceed and the public interest in protecting expression on matters of public interest. Section 137.1(4)(b) is intended
to optimize that balance.

77 A motion judge's determination on a s. 137.1 motion will typically be entitled to deference upon appeal, absent reviewable
error. Here, the motion judge's initial determination of Ms. Bent's s. 137.1 motion is entitled to no deference. This is on account
of the fact that the motion judge committed three broad errors: he applied the wrong legal test on a s. 137.1 motion, misconstrued
the law on defamation and its defences, and misapprehended the evidence. Accordingly, as in Pointes Protection, I proceed on
a standard of correctness unless the motion judge's findings are not tainted by such errors: para. 97; Housen v. Nikolaisen, 2002
SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 8 and 36.
(1) Section 137.1(3) — Threshold Burden
78
Ms. Bent's email communication constitutes an expression that relates to a matter of public interest, and Dr. Platnick's
defamation proceeding arises from that expression. Therefore, I am in agreement with the motion judge and the Court of Appeal
that Ms. Bent has met her threshold burden under s. 137.1(3).
79
First, Ms. Bent's email is captured by the statutory definition of "expression" found in s. 137.1(2): "[i]n this section,
'expression' means any communication, regardless of whether it is made verbally or non-verbally, whether it is made publicly
or privately, and whether or not it is directed at a person or entity". As I say in Pointes Protection, this is an "expansiv[e]"
definition: para. 25. Section 137.1(2) contemplates any communication, even if it is non-verbal, and even if it is made privately.
Ms. Bent's email falls within this statutory definition.
80
Second, the underlying proceeding clearly "arises from" that expression, since Ms. Bent's email is the foundation for
Dr. Platnick's defamation proceeding. As in Pointes Protection, there is a "clear nexus" here between the proceeding and the
expression: para. 102.
81
The only real question for consideration is whether Ms. Bent's email relates to a matter of public interest. Here, I am of
the view that it does. As stated in Pointes Protection, this Court favours a "broad and liberal interpretation" of public interest:
para. 26.
82
In a narrow sense, Ms. Bent's email is ostensibly about potential professional misconduct in insurance arbitrations and
about ensuring that her OTLA colleagues "get the assessor's and Sibley's files".
83
In a broader sense, however, Ms. Bent's email raises concerns regarding the truthfulness, reliability, and integrity of
medical reports filed on behalf of insurers in the arbitration process. In turn, her email raises concerns regarding the integrity of
the arbitration process itself and the proper administration of justice writ large. Further, the email is directed at a not insignificant
number of individuals, who, more importantly, have a special interest in exactly that, as part of their broader mandate as members
of the OTLA to steadfastly represent victims of motor vehicle accidents, a public interest in itself.
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84
Whether Ms. Bent's allegations or concerns are valid or not is beside the point, as "there is no qualitative assessment of
the expression at this stage": Pointes Protection, at para. 28. In effect, an expression may very well be defamatory in tort, yet
still relate to a matter of public interest for the purposes of s. 137.1(3).
85
Therefore, I am satisfied on a balance of probabilities that Ms. Bent's email constitutes an expression that relates to a
matter of public interest and that Dr. Platnick's defamation proceeding arises from that expression.
(2) Section 137.1(4)(a) — Merits-Based Hurdle
86 Since Ms. Bent has met her burden on the threshold question, the burden now shifts to Dr. Platnick to show that there are
grounds to believe that his defamation proceeding has substantial merit and that Ms. Bent has no valid defence to it.
87
In Pointes Protection, this Court clarifies the fact that unlike s. 137.1(3), which requires a showing on a balance of
probabilities, s. 137.1(4)(a) expressly contemplates a "grounds to believe" standard instead: para. 35. This requires a basis in the
record and the law — taking into account the stage of the litigation — for finding that the underlying proceeding has substantial
merit and that there is no valid defence: para. 39.
88
I elaborate here that, in effect, this means that any basis in the record and the law will be sufficient. By definition, "a
basis" will exist if there is a single basis in the record and the law to support a finding of substantial merit and the absence of
a valid defence. That basis must of course be legally tenable and reasonably capable of belief. But the "crux of the inquiry"
is found, after all, in s. 137.1(4)(b), which also serves as a "robust backstop" for protecting freedom of expression: Pointes
Protection, at paras. 48 and 53.
89
The motion judge did not have the benefit of this Court's reasons in Pointes Protection, and therefore erred in law by
imposing on Dr. Platnick a higher standard of "compelling and credible information" in his s. 137.1(4)(a)(ii) analysis of whether
there was no valid defence: Sup. Ct. reasons, at para. 3. As I mentioned above, the motion judge's determinations are therefore
not entitled to deference.
(a) Section 137.1(4)(a)(i) — Substantial Merit
90
In Pointes Protection, this Court defined "substantial merit" as a "real prospect of success — in other words, a prospect
of success that, while not amounting to a demonstrated likelihood of success, tends to weigh more in favour of the plaintiff":
para. 49.
91

I am of the view that Dr. Platnick's defamation proceeding has substantial merit.

92

Defamation is governed by a well-articulated test requiring that three criteria be met:
1. The words complained of were published, meaning that they were communicated to at least one person other than the
plaintiff;
2. The words complained of referred to the plaintiff; and
3. The impugned words were defamatory, in the sense that they would tend to lower the plaintiff's reputation in the eyes
of a reasonable person.

(See Torstar, at para. 28; see also P.A. Downard, The Law of Libel in Canada (4th ed. 2018), at §1.2 to 1.14.)
93

All three of these criteria are easily satisfied in the case at bar.

94 First, the words complained of were published. Ms. Bent wrote an email and sent it to 670 OTLA members. Further, the
words were arguably republished (in a legal sense) when Insurance Business Canada published its article containing Ms. Bent's
email. I acknowledge that republication is a wholly separate issue. In order to give that issue its due weight, it is more appropriate
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to discuss republication at a point where it is more dispositive of a critical issue; accordingly, I will discuss republication
comprehensively when I assess the harm suffered by Dr. Platnick under s. 137.1(4)(b). Here, however, it is unnecessary to discuss
republication, as an initial publication is sufficient to make out a defamation claim. And that is so in light of Ms. Bent's email.
95
Second, the words complained of explicitly refer to Dr. Platnick. As I highlighted in the factual overview earlier, Dr.
Platnick is specifically mentioned three times by name in Ms. Bent's email. For convenience, I reproduce the statements in
question below, as they are the statements that serve as the foundation for Dr. Platnick's proceeding and these appeals:
He also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the Executive
Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
This is not an isolated example as I had another file where Dr. Platnick changed the doctor's decision from a marked to
a moderate impairment.
96
Lastly, the words complained of were defamatory, in the sense that they would tend to lower Dr. Platnick's reputation
in the eyes of a reasonable person. Here, there is evidence of actual reputational damage to Dr. Platnick, which is not even
necessary at this stage, given that "actual harm to reputation is not required to establish defamation"; instead, there must be "a
realistic threat that the statement, in its full context, would reduce a reasonable person's opinion of the plaintiff": Simpson v.
Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.), at para. 78. Further, the "plaintiff is not required to show that the defendant
intended to do harm, or even that the defendant was careless. The tort is thus one of strict liability": Torstar, at para. 28.
97
Ms. Bent's words cast aspersions on Dr. Platnick and allege professional misconduct on his part — she does not seem
to dispute this. In Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para. 118, this Court remarked
specifically on the "particular significance reputation has for a lawyer", noting that it is of "paramount importance" and "the
cornerstone of a lawyer's professional life". I see no principled reason why the legal profession is more deserving of reputational
protection than the medical profession, as they are both comprised of professionals who rely on their individual expertise to
succeed. Indeed, in Botiuk, at para. 92, this Court suggested as much: "It should be recognized that these observations [regarding
the legal profession] will be equally applicable to other professions and callings." Thus, Ms. Bent's allegations of professional
misconduct must be taken especially seriously. By all accounts, an allegation of professional misconduct would tend to lower
Dr. Platnick's reputation in the eyes of a reasonable person.
98
This is buttressed even further by evidence that within weeks of the impugned email, Dr. Platnick was receiving "mass
cancellations": A.R., vol. VI, at p. 15. He alleges a direct financial impact of $578,949 as a result, and has filed an accountant's
report supporting that figure, which was generated in light of his previous earnings and the "blacklist" process that occurred
after the publication of the defamatory words: p. 17. As I mentioned above, specific proof of harm is not necessary to establish
a defamation claim, so I leave a more extensive analysis of the harm suffered by Dr. Platnick for consideration under s. 137.1(4)
(b) where it is better suited, as the inquiry there depends on whether the harm is sufficiently serious to allow the proceeding
to continue.
99
For now, the foregoing is sufficient to show that the third criterion for a defamation claim is met: the impugned words
were defamatory in the sense that they would tend to lower Dr. Platnick's reputation in the eyes of a reasonable person.
100 Ultimately, Dr. Platnick's claim quite clearly satisfies the three criteria for making out a claim for defamation. His claim
is legally tenable and supported by evidence that is reasonably capable of belief, such that it can be said to have a real prospect
of success. Thus, there are grounds to believe that Dr. Platnick's defamation claim has substantial merit under s. 137.1(4)(a)(i).
(b) Section 137.1(4)(a)(ii) — No Valid Defence
101
Section 137.1(4)(a)(ii) requires Dr. Platnick to show that there are "grounds to believe" that Ms. Bent has "no valid
defence" to his defamation proceeding. As this Court states in Pointes Protection, at para. 60, this inquiry "[m]irror[s]" the one
under s. 137.1(4)(a)(i): in other words, Dr. Platnick must show that there are grounds to believe that Ms. Bent's defences have
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"no real prospect of success". In effect, "substantial merit" and "no valid defence" are "constituent parts of an overall assessment
of the prospect of success of the underlying claim": para. 59.
102
This makes sense because it reflects how defamation actions, like the one here, are typically litigated. At trial, the
plaintiff must first make a prima facie showing of defamation. This is what "substantial merit" captures: Pointes Protection, at
para. 59. The burden then shifts to the defendant to advance a defence to escape liability: Torstar, at paras. 28-29. This is what
"no valid defence" captures: Pointes Protection, at para. 59.
103
Accordingly, as this Court sets out in Pointes Protection, at para. 56, s. 137.1(4)(a)(ii) "operates as a de facto burdenshifting provision": the defendant must first put in play the defences it intends to present, and then the burden effectively shifts
to the plaintiff, who bears the statutory burden. This calls for an assessment of whether there are "grounds to believe" that Ms.
Bent has "no valid defence". Dr. Platnick is, in effect, required to show that there is a basis in the record and the law — taking
into account the stage of the proceeding — to support a finding that the defences Ms. Bent has put in play do not tend to weigh
more in her favour. The logical syllogism is clear: (i) Dr. Platnick must show that there are grounds to believe that Ms. Bent's
defences have no real prospect of success (Pointes Protection, at para. 60); (ii) this requires a showing that there are grounds to
believe that the defences do not tend to weigh more in favour of Ms. Bent (para. 49); (iii) in light of the definition of "grounds
to believe", this means that there must be a basis in the record and the law — taking into account the stage of the proceeding
— to support a finding that the defences do not tend to weigh more in favour of Ms. Bent (para. 39).
104
Ms. Bent has appropriately "put in play" the defences of justification and qualified privilege through her Statement of
Defence: Pointes Protection, at paras. 56-57. I acknowledge that she also raised the defences of responsible communication
and fair comment in her Statement of Defence. However, she seems to have since abandoned those defences, as they were not
argued before this Court. Accordingly, I will consider only the defences of justification and qualified privilege that Ms. Bent
has put in play, which I also take to be her two strongest defences.
105 I am of the view that there are grounds to believe that neither of these defences is valid. In other words, I am of the view
that there is a basis in the record and the law, taking into account the stage of the proceeding, to support a finding that the defences
do not tend to weigh more in favour of Ms. Bent, acknowledging that the burden is on Dr. Platnick to make this showing.
106
I proceed below to analyze the defences of justification and qualified privilege, respectively, and to discuss why there
are grounds to believe that they are not valid. Before doing so, I wish to make clear that any conclusion I reach or finding I
make concerning Ms. Bent's defences is expressly limited to this s. 137.1 motion.
(i) Justification
107
Once a prima facie showing of defamation has been made, the words complained of are presumed to be false: Torstar,
at para. 28. To succeed on the defence of justification, "a defendant must adduce evidence showing that the statement was
substantially true": para. 33. The burden on the defendant is to prove the substantial truth of the "'sting', or main thrust, of the
defamation": Downard, at §1.6 (footnote omitted). In other words, "[t]he defence of justification will fail if the publication in
issue is shown to have contained only accurate facts but the sting of the libel is not shown to be true": Downard, at §6.4.
108
Of particular importance here is the fact that partial truth is not a defence. If a material part of the justification defence
fails, the defence fails altogether: R. E. Brown, Brown on Defamation: Canada, United Kingdom, Australia, New Zealand,
United States (2nd ed. (loose-leaf)), at pp. 10-88 to 10-90 ("Brown on Defamation"). However, a defendant may justify only
part of a libel "if that part is severable and distinct from the rest": p. 10-89 (footnote omitted). This depends on the allegation
being separate and self-contained rather than an "ingredient or part of a connected whole": p. 10-90 (footnote omitted).
109
Applied to the facts of this case, the "sting" of the words is an allegation of professional misconduct. In her email, Ms.
Bent essentially alleges that Dr. Platnick either misrepresented or altered the opinions of other medical experts with a view to
depriving a claimant of a catastrophic impairment classification to which he or she was entitled. In effect, she alleges dishonesty
and serious professional misconduct. As mentioned above, Ms. Bent appears to accept that this is the "sting", or "innuendo", of
the words in her email. Therefore, she would have to lead evidence that the allegation of professional misconduct is substantially
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true in order for her defence of justification to succeed at trial. Here, on a s. 137.1 motion, Dr. Platnick must show that there
are grounds to believe that Ms. Bent has no real prospect of success in making that showing.
110 In effect, then, the truth of just one of Ms. Bent's statements will be insufficient for the defence to succeed. For example,
even if her first allegation that Dr. Platnick misrepresented a medical consensus is true, Ms. Bent would still have to prove the
truth of her second statement, that Dr. Platnick "changed" a doctor's decision. This is so because, in my view, there are grounds
to believe that the statements are not severable, but instead are constituent parts of the same sting of professional misconduct.
111 This is borne out not only by common sense inference but by Ms. Bent's own words. Indeed, Ms. Bent herself connected
both statements, thereby arguably making them one single allegation of professional misconduct against Dr. Platnick. In her
email, after the first statement, Ms. Bent wrote that "[t]his was NOT the only report that had been altered" and then, immediately
prior to the second statement, wrote that "[t]his is not an isolated example as ...". On its face, the aforementioned language
inherently connects the first allegation to the second allegation as constituent parts of an overall allegation of professional
misconduct. As Ms. Bent's own words make clear, she was in fact seeking to demonstrate a pattern of broader professional
misconduct by Dr. Platnick. Ms. Bent herself connected the two statements, making them inseverable.
112

Thus, I need not consider whether Ms. Bent's first allegation regarding the misrepresentation of a consensus is true

(despite potentially convincing argument by Dr. Platnick that it was not), 4 because I am satisfied that there is a basis in the
record and the law to support a finding that the two statements are connected and that Ms. Bent's second allegation that Dr.
Platnick "changed the doctor's decision from a marked to a moderate impairment" is not substantially true; this is sufficient to
foreclose her defence of justification under s. 137.1(4)(a)(ii).
113

While not argued by either of the parties, and accordingly, the Court lacks any submissions on this point, s. 22 of the Libel

and Slander Act, R.S.O. 1990, c. L. 12 appears to have modified the common law rule regarding partial justification. 5 Setting
aside concerns that this was not argued by either of the parties here, even if this provision were at issue, there would nonetheless
be a basis in the record and the law to support a finding that the lack of truth behind the second allegation independently caused
material injury to Dr. Platnick's reputation. First, the allegation that Dr. Platnick "changed" a doctor's decision might be seen
as qualitatively more injurious than the allegation that Dr. Platnick misrepresented a purported consensus. Second, as I noted
above, in light of the fact that Ms. Bent linked the two allegations together in her email, the allegations might be seen as part
and parcel of a single charge — that there was a pattern of professional misconduct — rather than as two "distinct" charges.
114 I proceed to explain why there is a basis in the record and the law to support a finding that the allegation that Dr. Platnick
"changed the doctor's decision" is not substantially true, and that therefore the defence of justification cannot be considered to
weigh more in favour of Ms. Bent such that it may be considered "valid" under s. 137.1(4)(a)(ii).
115 First of all, I am in agreement with Doherty J.A. of the Court of Appeal, who aptly noted that Ms. Bent's allegation that
Dr. Platnick "changed" Dr. Dua's decision can be interpreted in "at least two ways": para. 75. First, it can be read as an allegation
that Dr. Platnick physically changed the report, which is effectively tantamount to an allegation of fraud. Second, it can be read
as an allegation that Dr. Platnick "misrepresented another doctor's opinion as to the level of impairment that that doctor had
found": para. 75 (emphasis added). I add a third way that it might be read: as the motion judge found, the allegation that Dr.
Platnick "changed" Dr. Dua's decision might be interpreted as an allegation of improperly "persuading" Dr. Dua to change her
decision in accordance with the "economic interest" of Dr. Platnick's "client": Sup. Ct. reasons, at para. 22. 6
116 I am of the view that there is a basis in the record and the law to support a finding that the defence of justification has no
real prospect of success under any of these interpretations. The evidentiary record before this Court provides a legally tenable
basis for what happened that is reasonably capable of belief. Dr. Dua's initial report contained a classification of "Moderate
impairment (Class 4)". As I remarked in the factual overview, this is internally inconsistent, as a "Moderate Impairment" is
associated with a "Class 3" rating and a "Class 4" rating is associated with a "Marked Impairment". As she was meant to do,
Dr. Dua sent her report to the vendor company. The vendor company contacted Dr. Platnick and asked him to talk with Dr.
Dua, as "the vendor company was concerned by what appeared to be an internal inconsistency, if not contradiction": A.R.,
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vol. VI, at p. 66. In fact, this was not the only issue with Dr. Dua's first report, as she had also assessed the victim based on a
physical impairment even though she was supposed to base her assessment solely on a psychological or psychiatric impairment.
According to Dr. Platnick, he asked Dr. Dua "to clarify the apparent inconsistency/contradiction discussed above" and "Dr. Dua
was free to reach any conclusion she felt appropriate": p. 68. As stated in the factual overview above, the second, and final,
version of Dr. Dua's report contained a classification of "Moderate impairment (Class 3)" following the conversation with Dr.
Platnick. This report informed the final report that Dr. Platnick submitted to the vendor company as well, which was consistent
with Dr. Dua's second version.
117
This existing basis in the record is considerably strengthened, and even confirmed, by the Dua Letter, in which Dr.
Dua says that Dr. Platnick called her and "identified three areas of concern for which he required clarification". Dr. Dua states
that she "inadvertently typed 'Class 4', when the AMA Guides designate 'moderate impairment' as Class 3". She calls this a
"typographical error" and says that she advised Dr. Platnick that she had "meant 'Class 3'": Motion to Adduce Fresh Evidence,
at p. 37. Dr. Dua then "expressly confirm[s] that at no time did Dr. Platnick pressure" her to change her report: p. 38. Further, she
adds that "[t]o suggest that Dr. Platnick changed my report is simply untrue". As stated above, at paras. 48 and 65, I acknowledge
that the Dua Letter is untested, in the sense that, for example, Dr. Dua has not been subject to cross-examination. Accordingly,
this evidence might very well be contradicted at a trial on the merits of Dr. Platnick's claim. Indeed, the ultimate assessment of
this evidence's credibility is deferred to a stage later than the one here: Pointes Protection, at para. 52. For the purposes of this
s. 137.1 motion, the Dua Letter supplements the evidentiary record that pre-existed it, such that there is a sufficient basis in the
evidentiary record to support a finding that Ms. Bent's statement is not substantially true.
118 Thus, as the foregoing demonstrates, there is a basis in the evidentiary record to support a finding that the allegation that
"Dr. Platnick changed [a] doctor's decision" is not substantially true. That basis is legally tenable and supported by evidence
that is reasonably capable of belief: Pointes Protection, at para. 50. Indeed, Ms. Bent does not allege here that Dr. Platnick
physically changed Dr. Dua's report, and the above discussion makes clear that Dr. Platnick also did not misrepresent Dr. Dua's
report, nor did he improperly persuade her. In effect, there are grounds to believe that Ms. Bent's allegation of professional
misconduct is not substantially true. For this reason, the defence of justification is not valid under s. 137.1(4)(a)(ii).
119
The motion judge erred in concluding otherwise. In finding that there was "compelling and credible evidence" that the
defence of justification was "reasonably likely to succeed", the motion judge pointed to the fact that it was still important for
Ms. Bent to alert her colleagues to the need to fully review medical files, and to the fact that Dr. Platnick should have disclosed
that Dr. Dua had provided him a second version of the report: Sup. Ct. reasons, at para. 112. In addition to the fact that the
motion judge employed the wrong legal test at the s. 137.1(4)(a)(ii) stage, the motion judge's assessment had no bearing on
the defence of justification properly understood. On this point, I am in agreement with the Court of Appeal for Ontario, which
found that neither of the issues adverted to by the motion judge had anything to do with whether Ms. Bent was justified in
alleging specifically that Dr. Platnick had "changed" a doctor's decision: paras. 81-83.
120
In conclusion, I find that there are grounds to believe that Ms. Bent's defence of justification has no real prospect of
success. As I established above, she would in fact have to justify both of the statements she made, as both would appear to make
up constituent parts of the "sting", which is that Dr. Platnick is guilty of professional misconduct. As I noted, there are grounds
to believe that the statements are not severable, not only in light of a common sense inference that ties them to a single sting, but
also in light of Ms. Bent's express language connecting them. Insofar as there is a basis in the record to support a finding that
Ms. Bent's second statement — that Dr. Platnick "changed [another] doctor's decision from a marked to a moderate impairment"
— is not substantially true, and in light of my conclusion that such a basis exists, then the defence of justification is foreclosed
at this stage. It must be borne in mind here that "grounds to believe" simply requires a (single) basis in the record and the law
to support this finding. The Dua Letter provides such a basis in addition to the evidentiary record that existed prior to that letter.
(ii) Qualified Privilege
121 An occasion of qualified privilege exists if a person making a communication has "an interest or duty, legal, social, moral
or personal, to publish the information in issue to the person to whom it is published" and the recipient has "a corresponding
interest or duty to receive it": Downard, at §9.6 (footnote omitted). Importantly, "[q]ualified privilege attaches to the occasion
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upon which the communication is made, and not to the communication itself": Hill, at para. 143; Botiuk, at para. 78. Where
the occasion is shown to be privileged, "the defendant is free to publish, with impunity, remarks which may be defamatory and
untrue about the plaintiff": Hill, at para. 144; Botiuk, at para. 79. However, the privilege is qualified in the sense that it can be
defeated. This can occur particularly in two situations: where the dominant motive behind the words was malice, such as where
the speaker was reckless as to the truth of the words spoken; or where the scope of the occasion of privilege was exceeded
(Downard, at §1.9; see also Hill, at paras. 145-47; Botiuk, at paras. 79-80).
122 For this reason, a precise characterization of the "occasion" is essential, as it becomes impressed with the limited, qualified
privilege, which in turn becomes the benchmark against which to measure whether the occasion was exceeded or abused.
123 Here, there is a spectrum of possible characterizations for the occasion to which the privilege might attach. For instance,
the language in Ms. Bent's email indicates a potentially limited scope: "I wanted to alert you, my colleagues, to always get the
assessor's and Sibley's files." However, Ms. Bent has argued for a broader scope of privilege, indicating that she was "educating
fellow plaintiff side personal injury lawyers about the need to obtain full documentary disclosure and advocating for MVA
victims and the integrity of the automobile insurance dispute process by highlighting particular instances where insurer assessors
have not provided independent and unbiased opinions": A.R., vol. III, at p. 4. For its part, the OTLA Listserv itself limits the
occasion insofar as its "Undertaking and Indemnity" Agreement ("Listserv Agreement") limits what OTLA members have an
interest or duty to send or receive. The use of the OTLA Listserv is "restricted to issues arising on ongoing files in relation to
existing or contemplated litigation and for the purpose of obtaining counsel, advice and assistance in connection therewith":
A.R., vol. IV, at p. 48 (emphasis added). With respect to my colleague, it is important to consider this entire excerpt in order to
contextualize what "issues arising on ongoing files" must relate to in order for a communication to come within the expressly
contemplated use of the Listserv: contra, para. 227.
124
A question arises as to whether privilege even attaches to the occasion upon which Ms. Bent's communication on the
Listserv was made. Indeed, "the threshold for privilege remains high": Torstar, at para. 37. Privilege is "grounded" not in "free
expression values but in the social utility of protecting particular communicative occasions from civil liability": para. 94. There
are reasons to doubt that there is a compelling social interest in privileging all communications on a professional Listserv whose
use is expressly "restricted to issues arising on ongoing files in relation to existing or contemplated litigation and for the purpose
of obtaining counsel, advice and assistance in connection therewith", and which includes an express prohibition against making
even potentially defamatory remarks. 7
125 Nonetheless, I am willing to assume arguendo that qualified privilege does attach to the occasion here because, regardless
of how the occasion is defined, there are grounds to believe that the privilege will be defeated and that the defence of qualified
privilege is not valid under s. 137.1(4)(a)(ii). In particular, I am satisfied that there is a basis in the record and the law to support
a finding that the scope of Ms. Bent's privilege was exceeded and that the defence therefore does not tend to weigh more in
her favour.
126
I reiterate that the foregoing conclusion and any of the findings that I make concerning Ms. Bent's defences, including
the ones that follow, are expressly limited to this s. 137.1 motion. None of my findings or conclusions should be interpreted
as prejudging the merits of Ms. Bent's defences at trial. Indeed, it must not be forgotten that my assessment is tempered by the
"grounds to believe" standard expressly imposed by s. 137.1(4)(a)(ii). Bearing this in mind, I turn now to an assessment of Ms.
Bent's defence of qualified privilege and whether the scope of that privilege may have been exceeded, thereby defeating the
defence, in the context of a s. 137.1 motion.
127
At the outset, I note that my colleague is of the view that Ms. Bent has a valid defence of qualified privilege. With
respect, as I explain further below, many of the points raised by my colleague may be more appropriately directed at the defence
of justification. Nonetheless, I address her arguments here in the context of the defence of qualified privilege, as she does.
128
Qualified privilege may be defeated "when the limits of the duty or interest have been exceeded": Hill, at para. 146;
Botiuk, at para. 80. This is the case when the information communicated in a statement is not relevant to the discharge of the duty
or the exercise of the right giving rise to the privilege, or when the information is not reasonably appropriate to the legitimate
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purposes of the occasion: Downard, at §9.91; Botiuk, at para. 80; Hill, at paras. 146-47; RTC Engineering Consultants Ltd.
v. Ontario (Ministry of Solicitor General & Correctional Services - Office of Fire Marshall) (2002), 58 O.R. (3d) 726 (Ont.
C.A.), at para. 18.
129
First, I am satisfied that there is a basis in the record and the law to support a finding that the specific references
made to Dr. Platnick were not necessary to the discharge of the duty giving rise to the privilege. In Hill, this Court focused on
the language used by the defendant and found that it was "neither necessary nor appropriate"; the scope of the privilege was
therefore exceeded: para. 156. Likewise, in Botiuk, this Court found that the scope of the privilege was exceeded because it was
"unnecessary to defame Botiuk" by means of specific "libellous references" to him: para. 85. In other words, the plaintiff did not
need to be named. Here, there is a basis in the record and the law to support a finding that Ms. Bent could have communicated
her concerns regarding alterations to medical reports by insurers without naming Dr. Platnick specifically. If her goal was to
alert her OTLA colleagues to "always get the assessor's and Sibley's files", then one may wonder if it was necessary to single
out Dr. Platnick by name, especially in such a way as to accuse him of professional dishonesty and misconduct. A finding could
be made that the libelous references to Dr. Platnick were "neither necessary nor appropriate" to the duty or interest giving rise
to the privilege. The Court of Appeal found likewise, writing that "the allegation could reasonably be seen as a gratuitous and
inaccurate attack on Dr. Platnick's character": para. 92.
130 My colleague comes to a contrary conclusion because she argues that the test is relevance, not necessity: para. 231. With
great respect to my colleague, relevance is a necessary condition for a statement to be privileged, but not a sufficient one: Hill,
at para. 146, citing Adam v. Ward, [1917] A.C. 309 (U.K. H.L.). The Court could not have been clearer in Hill and Botiuk: the
scope of the privilege was exceeded because the comments in question were "neither necessary nor appropriate" and because
the comments were "unnecessary". Evidently, if a comment is not necessary to the discharge of the duty giving rise to the
privilege, then the scope of the privilege has been exceeded: see Rubin v. Ross, 2013 SKCA 21, 409 Sask. R. 202 (Sask. C.A.),
at para. 61 (leave to appeal refused, [2013] 3 S.C.R. x (note) (S.C.C.)). While "[t]he defence is, necessarily, engaged only when
someone is identified" (Abella J.'s reasons, at para. 238), it is precisely for this reason that a court asks whether it was necessary
to the occasion attracting the privilege to identify that person. As I explained above, here there is a basis in the record and the
law to support a finding that it may not have been necessary. After all, the occasion attracting the privilege may have been to
"always get the assessor's and Sibley's files" (see Ms. Bent's email; see also her Statement of Defence), not "that there was a
doctor somewhere in Ontario whose reports they ought to distrust" (see Abella J.'s reasons, at para. 237).
131
In addition, there is a basis in the record and the law to support a finding that Ms. Bent's argument that the occasion of
qualified privileged was not exceeded in light of the Listserv Agreement's confidentiality clause, echoed by my colleague (at
paras. 240-42), does not tend to weigh more in her favour. It is true that the Listserv Agreement, which is signed by all members
of the OTLA Listserv, contains a confidentiality clause requiring all Listserv information to be kept "strictly confidential": A.R.,
vol. IV, at p. 48. However, there is a basis in the record and the law to support a few responses to such a defence. First, the
confidentiality clause does not apply at large; rather, read in context, it applies to the expressed and restricted use of the Listserv
itself — "litigation privilege". Second, the Listserv Agreement contains an express "PROHIBITION AGAINST DEFAMATORY
MATERIAL" (emphasis in original) that stipulates that members "will not send, re-send or disseminate any material that is or
may be defamatory or otherwise actionable" (emphasis added). Accordingly, a finding could be made that Ms. Bent therefore
breached the terms of the Listserv Agreement by making her defamatory communication, and that she cannot thereby also rely
on a confidentiality clause found in the very agreement that she herself might be found to have breached. Thus, even though the
Listserv Agreement contains a confidentiality clause, that clause must be read in the context of the use of the Listserv itself for
the purposes of assessing the scope of the privilege; it might be found that the clause cannot apply to an expressly prohibited
purpose. Third, the existence of the confidentiality clause may have no bearing on whether Ms. Bent's specific references to Dr.
Platnick were necessary to the occasion giving rise to the privilege: indeed, the Listserv's express prohibition on even potentially
defamatory remarks may suggest that the OTLA acknowledges that the posting of even potentially defamatory material is not
necessary (or even relevant) to the duty encompassed within the particular occasion.
132
Lastly, the record reveals a lack of investigation or reasonable due diligence by Ms. Bent prior to making her serious
allegations. This Court's reasons in Hill are à propos: there, this Court wrote that "[a]s an experienced lawyer, [the defendant]
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ought to have taken steps to confirm the allegations that were being made .... before launching such a serious attack on [the
plaintiff's] professional integrity": para. 155. Thus, "[a]s a result of this failure, the permissible scope of his comments was
limited and the qualified privilege which attached to his remarks was defeated": para. 155. This case may be considered
analogous. Ms. Bent is an experienced lawyer, and it seems that she took no investigative steps at all to corroborate what was,
in effect, an allegation of professional misconduct, and arguably tantamount to an allegation of fraud. Instead, she relied on her
recollection of events that had occurred three years earlier, without attempting to communicate with Dr. Platnick or Dr. Dua and
without even consulting her own notes and records: A.R., vol. XIII, at p. 6. This was a serious allegation, and this Court would
be remiss, in assessing the defence of qualified privilege, in failing to take into account the seriousness of such an allegation.
133
My colleague remarks that Ms. Bent held a "reasonable belief" that did not need to be "supplement[ed]": para. 239.
This implies not only that Ms. Bent did not have to take any investigative steps whatsoever, but that she did not even need to
attempt to do so. Respectfully, I must disagree. There is a basis in the record and the law to support a finding that Ms. Bent's
belief, regarding a specific phrase, from a specific report, by a specific person, concerning a specific event, that had taken place
three years earlier, was per se unreasonable without any investigation being made to determine its veracity or to refresh her
recollection. There is a basis in the record and the law to support a finding that Ms. Bent's subjectively held belief is of no matter
here — the law is manifestly clear that courts will strictly scrutinize a lawyer's conduct because lawyers are "duty-bound to
take reasonable steps to investigate": Botiuk, at paras. 99 and 103; Hill, at para. 155; Downard, at §9.62; see the Law Society
of Ontario's Rules of Professional Conduct, rr. 3.1-1, 7.2-1, 7.2-4 and 7.5-1.
134
Further, the truth of Ms. Bent's allegations, and her "reasonable belief" in them, is an argument best directed at the
defence of justification; it is irrelevant to the question of whether the comments exceeded the scope of any privilege: contra,
Abella J.'s reasons, at paras. 232, 236 and 239. In any event, even given the information available to Ms. Bent at the time — and
setting aside the fact that she was "duty-bound" to reasonably investigate the veracity of her defamatory allegations — there is a
basis in the record and the law to support a finding that even her belief that Dr. Platnick had "changed the doctor's decision" was
not a reasonable one. I acknowledge that, at the time, Ms. Bent had only Dr. Dua's first report, which contained a classification
of "Moderate impairment (Class 4)", and Dr. Platnick's final report, which contained a classification of "Moderate impairment
(Class 3)", and that she had "no reason" to "suspect that anything had happened between" Dr. Dua and Dr. Platnick: Abella
J.'s reasons, at para. 248 (emphasis in original). However, there were a number of inferences available to Ms. Bent based on
the information she had: Dr. Platnick or Dr. Dua might have made a mistake, for example, or a typographical error. Instead,
Ms. Bent cast professional aspersions upon Dr. Platnick despite never having spoken to or met him. Thus, there are grounds to
believe — even considering the imperfect information available to Ms. Bent at the time and without considering any duty to
take steps to verify the allegation — that Ms. Bent's belief may not have been a reasonable one. It is no defence to depend on
her belief in the truth of her first allegation in order to establish a belief in the truth of her second allegation: contra, Abella J.'s
reasons, at paras. 236 and 249. This would turn the defence of justification (to which my colleague's argument is, respectfully,
better suited) on its head.
135 In light of the foregoing, and even assuming arguendo that Ms. Bent's communication was protected under an occasion
of qualified privilege, there is a basis in the record and the law, taking into account the stage of the proceeding, to support
a finding that the scope of any qualified privilege was exceeded in this case. That basis is legally tenable and supported by
evidence reasonably capable of belief, such that the defence cannot be said to weigh more in favour of Ms. Bent. Thus, there
are grounds to believe that the defence of qualified privilege is not "valid".
136
I add that malice is an alternative way to defeat the defence of qualified privilege. Malice is not limited to an actual,
express motive to speak dishonestly. Instead, it can be established by "reckless disregard for the truth": Hill, at para. 145; Botiuk,
at para. 79. Notably, an ostensibly honestly held belief may still be spoken recklessly and the privilege defeated if the belief
was "arrived at without reasonable grounds": Downard, at §9.60 and 9.61. "The more serious the allegation in issue, the more
weight a court will give to a failure by the defendant to verify it prior to publication as evidence of malice, in the sense of
indifference to the truth": §9.74 (footnote omitted). This is particularly true of lawyers, who are "more closely scrutinized" than
a layperson: Botiuk, at para. 98. Lawyers are "duty-bound" to undertake a "reasonable investigation as to the correctness" of
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a defamatory statement, and "actions which might be characterized as careless behaviour in a lay person could well become
reckless behaviour in a lawyer": paras. 98-99, 103.
137 With the foregoing in mind, I point out again that Ms. Bent is a lawyer who made a very serious allegation of professional
misconduct against Dr. Platnick. I call it a serious allegation in the sense that this Court has previously recognized that a person's
professional reputation is deserving of special protection: Hill, at para. 118; Botiuk, at para. 92. It seems that Ms. Bent's email
was sent without any investigation, even in the simplest sense of communicating with Dr. Platnick or checking her own records
and files from a case that had taken place three years earlier: C.A. reasons, at para. 92; A.R., vol. XIII, at p. 6. In fact, Ms. Bent
had never spoken to or met Dr. Platnick, yet she alleged that he had falsified a report simply because she had received two reports
with an apparent discrepancy between them. There is a basis in the evidentiary record to support a finding that in reality, Ms.
Bent was not in any position to know what had gone on between Dr. Dua and Dr. Platnick. My colleague seems to agree when
she notes that "there was no reason for [Ms. Bent] to suspect that anything had happened between [Dr. Dua and Dr. Platnick]":
Abella J.'s reasons, at para. 248. If that is the case, then it is unclear what might have grounded Ms. Bent's serious allegation
that Dr. Platnick "changed the doctor's decision". The record reveals that Ms. Bent's email was hastily sent within three days of
the conclusion of the Carpenter Matter, and that no time urgency has been indicated which might have encumbered a minimal
good faith effort to substantiate the veracity of her allegations. Thus, in light of the heightened expectation of reasonable due
diligence that this Court has historically imposed on lawyers, Ms. Bent's privilege may be defeated simply on the ground that
she was indifferent or reckless as to the truth of her defamatory statements.
138
In any case, I conclude that, even assuming that qualified privilege attaches to the occasion upon which Ms. Bent's
communication was made, there are grounds to believe that the defence is not valid under s. 137.1(4)(a)(ii) because it may
be defeated by virtue of Ms. Bent having exceeded the scope of the privilege, and perhaps even by her reckless disregard
for the truth (i.e. malice). My colleague would summarily dismiss Dr. Platnick's claim on this prong, definitively foreclosing
even the opportunity for him to vindicate his reputation at a trial where ultimate assessments of credibility can be made and
the aforementioned evidence can be properly tested. Instead, my colleague chooses to accept Ms. Bent's evidence over Dr.
Platnick's at this early stage. With respect, this is not what is called for on a s. 137.1 motion. As this Court makes clear in Pointes
Protection, Dr. Platnick needs to have established only a basis in the record and the law, taking into account the stage of the
litigation, to support a finding that Ms. Bent's defences do not weigh more in her favour. For the purposes of this motion, and
for the reasons explained above, I am satisfied that there is such a basis here.
(3) Section 137.1(4)(b) — Public Interest Hurdle
139 Section 137.1(4)(b) is the "crux" or "core" of the s. 137.1 analysis: Pointes Protection, at paras. 61-62. Indeed, the "openended nature of s. 137.1(4)(b) provides courts with the ability to scrutinize what is really going on in the particular case before
them: s. 137.1(4)(b) effectively allows motion judges to assess how allowing individuals or organizations to vindicate their
rights through a lawsuit — a fundamental value in its own right in a democracy — affects, in turn, freedom of expression and
its corresponding influence on public discourse and participation in a pluralistic democracy.": Pointes Protection, at para. 81.
140

In particular, s. 137.1(4)(b) requires the plaintiff to show that
the harm likely to be or have been suffered by the [plaintiff] as a result of the [defendant]'s expression is sufficiently serious
that the public interest in permitting the proceeding to continue outweighs the public interest in protecting that expression.

141 In other words, Dr. Platnick must show on a balance of probabilities that he "likely has suffered or will suffer harm, that
such harm is a result of the expression established under s. 137.1(3), and that the corresponding public interest in allowing the
underlying proceeding to continue outweighs the deleterious effects on expression and public participation": Pointes Protection,
at para. 82 (emphasis in original).
(a) Harm Allegedly Suffered and Public Interest in Permitting the Proceeding to Continue
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142 As a prerequisite to the weighing exercise contemplated by s. 137.1(4)(b), Dr. Platnick must make two primary showings:
(i) the existence of harm and (ii) the fact that the harm was suffered as a result of Ms. Bent's expression: Pointes Protection,
at para. 68.
143

First, is there harm likely to be or have been suffered by Dr. Platnick?

144 General damages are presumed in defamations actions, and this alone is sufficient to constitute harm: Pointes Protection,
at para. 71; Torstar, at para. 28. However, the magnitude of the harm will be important in assessing whether the harm is
sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest in protecting
the expression: Pointes Protection, at para. 70. General damages in the nominal sense will ordinarily not be sufficient for this
purpose.
145
I am of the view, and only for the purposes of deciding this s. 137.1 motion, that the harm here is extensive and quite
serious, as Dr. Platnick has put into evidence an estimate of significant monetary harm that is more than just a bald assertion:
Pointes Protection, at para. 71. The motion judge erred when he characterized the harm to Dr. Platnick as "quite general and
imprecise": Sup. Ct. reasons, at para. 121. Dr. Platnick has estimated a direct financial impact of $578,949 and has supported
this figure with a copy of a report prepared by an accountant. This number was not simply one derived out of thin air. Dr.
Platnick has put into the evidentiary record that he typically had between 20 and 30 insurers' examinations booked per week
and approximately 100 assessments booked per month. He has shown that after Ms. Bent's November 2014 email, he had only
35 assessments booked in December 2014 and only 11 in January 2015. He states that he was informed by vendor companies
he had been placed on a "blacklist" by insurance companies. As a result, his practice incurred "mass cancellations" with "entire
days cancelled by multiple vendors", which "had never occurred" in his 20 years of practice: A.R., vol. VI, at p. 15. Eventually,
out of the 40 or so insurance companies in Ontario, all but one ceased using his services. Thus, in light of the foregoing, and
the fact that neither a "definitive determination of harm" nor a "fully developed damages brief" is required, I am of the view
that Dr. Platnick has sufficiently demonstrated the existence of substantial monetary harm supported by the evidentiary record
here for the purposes of s. 137.1(4)(b): Pointes Protection, at para. 71.
146
In addition, reputational harm is eminently relevant to the harm inquiry under s. 137.1(4)(b). Indeed, "reputation is
one of the most valuable assets a person or a business can possess": Pointes Protection, at para. 69 (citing "agreement" with
the words of the Attorney General of Ontario at the legislation's second reading). This Court's jurisprudence has repeatedly
emphasized the weighty importance that reputation ought to be given. Certainly, "[a] good reputation is closely related to the
innate worthiness and dignity of the individual. It is an attribute that must, just as much as freedom of expression, be protected
by society's laws": Hill, at para. 107; see also Botiuk, at paras. 91-92.
147
The import of reputation is only amplified when one considers professional reputation. In Hill, this Court remarked
specifically on the "particular significance reputation has for a lawyer", noting that it is the "cornerstone of a lawyer's
professional life". As I mentioned earlier in these reasons, I see no principled reason to draw a distinction between lawyers
and other professionals, such as doctors, when it comes to the protection of reputation. Both the legal profession and medical
profession are comprised of professionals who rely on their individual expertise to succeed within their respective professions.
This was expressly contemplated in Botiuk, where this Court wrote that "[i]t should be recognized that these observations
[regarding the legal profession] will be equally applicable to other professions and callings".
148
Thus, not only must the monetary harm pleaded by Dr. Platnick be considered in determining whether the harm is
sufficiently serious, but so too must the reputational harm to Dr. Platnick's professional reputation be considered, even if it is
not quantifiable at this stage: Pointes Protection, at para. 71. Indeed, the damaging effects that a defamatory remark may have
on a plaintiff's "position and standing" in the professional community exacerbate the harm suffered as a result: Downard, at
§14.10; see also Young v. Toronto Star Newspapers Ltd. (2005), 77 O.R. (3d) 680 (Ont. C.A.); Awan v. Levant, 2016 ONCA
970, 133 O.R. (3d) 401 (Ont. C.A.). As "[t]he purpose of the general damages award is to compensate the plaintiff for loss
of reputation and injury to the plaintiff's feelings, to console the plaintiff, and to vindicate the plaintiff so that the plaintiff's
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reputation may be re-established" (Downard, at §14.2 (footnote omitted)), the record supports the inference that Dr. Platnick's
general damages are significant, rather than merely nominal.
149
Beyond harm to his professional reputation, Dr. Platnick has also explained that he has suffered humiliation, shame,
disgrace, and embarrassment that have left him anxious, nervous, and sleep-deprived, all of which has had a devastating impact
on his marriage and his relationship with his four children. These "intangible and subjective elements" factor into the assessment
of the harm suffered by a plaintiff: Walker v. CFTO Ltd. (1987), 59 O.R. (2d) 104 (Ont. C.A.), at p. 111; see also Downard, at
§14.12 (observing that "injured feelings or the psychological impact" of defamation are relevant to the assessment of damages).
It must be recalled that for the purposes of s. 137.1(4)(b), harm need not be monetized, as both "monetary harm or non-monetary
harm can be relevant to demonstrating" the existence of harm: Pointes Protection, at paras. 68-71.
150
Ultimately, the question here relates to the existence of harm, not to whether that harm was justifiably inflicted or
suffered. Once the existence of harm is established, the next question depends on whether that harm was suffered as a result
of the defendant's expression. The animating purpose of s. 137.1(4)(b) must not be forgotten: the point is for the plaintiff to
show that they have a legitimate impetus for bringing their lawsuit, by virtue of a legitimate harm that they seek to remedy, in
order to alleviate the apprehension that they are using litigation as a tool to quell expression and silence the defendant. That
is not so in the case at bar.
151 I therefore turn to the next question — whether the harm was suffered as a result of the expression: Pointes Protection,
at para. 68. In this case, the answer to this question actually depends on the answer to two contingent sub-questions: (1) whether
Ms. Bent can be held liable for harm that may have resulted from the subsequent leak and/or reproduction of her email — i.e.
republication; and, if not, (2) whether sufficiently serious harm was caused by Ms. Bent's initial email, or whether the harm
suffered is solely attributable to the subsequent republication of the email. Indeed, my colleague supports the motion judge's
position that the "bulk of the harm ... occurred because of the leak of the email": para. 256 (emphasis in original). The answer
to the first sub-question is crucial to the resolution of the second sub-question: if the first is answered in the affirmative, and
Ms. Bent can be held liable for the leak and/or reproduction of her email, then there is no need to distinguish the harm due
to republication from the harm due to the initial publication, since Ms. Bent will be liable for all of it. Accordingly, I begin
below by answering the first sub-question as to whether Ms. Bent can be held liable for republication in the context of the "harm
analysis" under s. 137.1(4)(b): Pointes Protection, at paras. 68-72.
152 A defendant can be liable for each republication of their initial publication in at least three situations: (i) if the defendant
has authorized the republication; (ii) if the republication is the "natural and probable consequence" of the defendant's initial
publication; and (iii) if the republication was foreseen or reasonably foreseeable by the defendant (Downard, §5.36).
153 Here, to be clear, the republication in issue consists of both the leak of Ms. Bent's email and the publication of the article
in Insurance Business Canada that reproduced the email in its entirety. The question is whether Ms. Bent can be held liable
for such republication and the harm that resulted from it.
154
I am of the view that, for the purposes of s. 137.1(4)(b), and only for those purposes, Ms. Bent can be held liable for
republication. It must be remembered that "no definitive determination of harm or causation is required" at the s. 137.1(4)(b)
stage: Pointes Protection, at para. 71. Instead, the plaintiff must simply provide evidence for the court "to draw an inference of
likelihood in respect of the existence of the harm and the relevant causal link": para. 71.
155
Here, republication was at least reasonably foreseeable to Ms. Bent. The statements she published are tantamount to
an allegation of fraud, which bears directly on Dr. Platnick's professional competence and reputation. Accepting the common
sense inference that there was "a very active rumour mill" (A.R., vol. VI, at p. 7) in the insurance industry, and in light of the
nature of Ms. Bent's serious allegations, I am of the view that it was reasonably foreseeable that the email sent by the OTLA's
president-elect to several hundred people involved in acting for claimants injured in motor vehicle accidents would "rapidly
find a much broader audience": C.A. reasons, at para. 107. Indeed, that is exactly what happened.
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156
My colleague, like the motion judge, relies on the confidentiality clause in the Listserv Agreement to defend that any
leak of Ms. Bent's email was not foreseeable. After all, according to Ms. Bent, the members of the Listserv had agreed that
communications on the Listserv were to be kept "strictly confidential". I addressed this argument earlier in these reasons in
discussing the defence of qualified privilege. For the purposes of deciding this motion only, I am of the view that Ms. Bent may
not be able to rely on a term of a Listserv Agreement that she herself appears to have expressly breached by communicating
a defamatory remark in contravention of that Agreement. Further, the confidentiality clause must be read in the context of the
entire Listserv Agreement, which circumscribes its use: see generally Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC
53, [2014] 2 S.C.R. 633 (S.C.C.), at para. 57. The confidentiality clause cannot be read to protect defamatory communications
prohibitively made. In any case, however, even if it is assumed that the leak of her email was not foreseeable due to the
confidentiality clause, it seems that Ms. Bent was in fact fully aware of the leak when she spoke to Insurance Business Canada
regarding the article that reproduced her email. This leads me to my next point.
157
I also find, solely for the purposes of deciding this motion, that the KMI Letters evidence Ms. Bent's implied, or even
express, authorization to republish her email. Indeed, "[a]uthorization may be inferred" when a defendant speaks to a reporter
and fails to impose limitations on the use of their words: Downard, at §5.14; Brown on Defamation, at pp. 7-61 to 7-70. Here,
the KMI Letters indicate that Ms. Bent had a telephone conversation with the Associate Editor of Insurance Business Canada
before the magazine published its article containing her email. 8 During that conversation, Ms. Bent did "not object to or have
any concerns" about republication, nor did she draw the Associate Editor's attention to the fact that any leak from the OTLA
Listserv was a serious professional and ethical breach of the Listserv's terms and conditions. KMI attests that had Ms. Bent
objected or made it clear that the email had been sent confidentially, it would not have proceeded with republication. I am of
the view that this is sufficient in itself to hold Ms. Bent liable for republication for the purposes of s. 137.1(4)(b).
158
I say "for the purposes of s. 137.1(4)(b)" because, as I have often emphasized in these reasons, my findings should not
be taken as prejudging the merits of the underlying proceeding, and specifically here, the issue of republication. Whether Ms.
Bent ought ultimately to be held liable for republication is a question I do not purport to decide. Simply, in the context of this
s. 137.1 motion, I am satisfied that consideration of the harm due to republication attributable to Ms. Bent is warranted under
s. 137.1(4)(b) given the evidence put before this Court. Again, whether that evidence is ultimately accepted or believed at trial,
after viva voce evidence is given, for example, is an entirely separate query that I do not purport to decide here, nor should these
reasons be interpreted as definitively deciding the question of republication or harm.
159
Regardless of the foregoing, "[c]ausation is not, however, an all-or-nothing proposition": Pointes Protection, at para.
72. In effect, even if one accepts my colleague's conclusion that Ms. Bent cannot be held liable for republication (at para. 259),
and ergo the causal link between Ms. Bent's email and some elements of the harm suffered by Dr. Platnick is tenuous, there is
nonetheless a sufficient causal link under s. 137.1(4)(b) between the initial publication and other elements of the harm suffered
by Dr. Platnick (see Pointes Protection, at para. 72). That harm is sufficiently serious on its own to establish a weighty public
interest in permitting the proceeding to continue. The motion judge was also in error to find otherwise: Sup. Ct. reasons, at
paras. 121-26.
160
Indeed, Ms. Bent's email was sent on November 10, 2014, and republication did not occur until December 29. It is
reasonable to draw an inference of likelihood with respect to Dr. Platnick suffering substantial harm during those 49 days. For
example, well before any republication, and within just a week or two of Ms. Bent sending her email, Dr. Platnick's insurance
work began to dry up as the blacklisting process began. Indeed, "[t]he temporal connection suggests a causal connection": C.A.
reasons, at para. 106. Additionally, common sense allows for the reasonable inference that, in light of the gravity of professional
misconduct allegations, insurance companies would "distance themselves from the expert against whom those allegations were
made": para. 106. I reiterate that "no definitive determination of harm or causation is required" at this stage: Pointes Protection,
para. 71.
161
Further, the reputational considerations and harm discussed earlier in these reasons apply equally here. In other words,
the initial publication itself may have inflicted professional reputational harm on Dr. Platnick. The email was disseminated to
670 plaintiff-side personal injury lawyers whom Dr. Platnick, in the course of his work, would inevitably have to encounter and
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interact with. Although the majority of Dr. Platnick's work came from insurers, he had also worked on behalf of plaintiff-side
firms in the past (including Lerners on multiple occasions); Ms. Bent's email and the implications of her allegations foreclosed
that opportunity from arising in the future. That Ms. Bent held the post of president-elect of the OTLA and sent her email in
that capacity may only have magnified the reputational harm suffered by Dr. Platnick: see Downard, at §14.13. Thus, contrary
to the motion judge's position, supported by my colleague, that the "bulk of the harm ... occurred because of the leak of the
email", the email alone may have compromised Dr. Platnick's professional reputation. As I have emphasized, such harm has
to be taken seriously by this Court.
162
In conclusion, as the foregoing demonstrates, the harm likely to be or have been suffered by Dr. Platnick as a result of
Ms. Bent's expression lies close to the high end of the spectrum and, correspondingly, so too does the public interest in allowing
his defamation proceeding to continue.
(b) Public Interest in Protecting the Expression
163 In Pointes Protection, this Court finds that the public interest in protecting an expression can be determined by reference
to the core values that underlie s. 2(b) of the Canadian Charter of Rights and Freedoms, such as the search for truth, participation
in political decision making, and diversity in forms of self-fulfilment and human flourishing: para. 77. That said, in Hill, this
Court noted that "defamatory statements are very tenuously related to the core values which underlie s. 2(b)": para. 106. In
consistent fashion, this Court finds in Pointes Protection that there will be less of a public interest in protecting a statement that
contains "gratuitous personal attacks" and that the "motivation behind" the expression will be relevant to the inquiry: paras.
74-75 (emphasis omitted).
164
Accordingly, in determining the public interest in protecting Ms. Bent's expression, I need to consider the fact that she
made a personal attack against Dr. Platnick, which cast doubt on his professional competence, integrity, and reputation. The
personal attack was launched by Ms. Bent even though she and Dr. Platnick had never met or had a single discussion. It bears
on my analysis that Ms. Bent never reached out to Dr. Platnick to confront him or to investigate her allegations against him.
165
Quite importantly, Pointes Protection also calls for consideration of the "chilling effect on future expression" and the
"broader or collateral effects on other expressions on matters of public interest": para. 80 (emphasis omitted); see also Abella
J.'s reasons, at para. 262, with regard to the "considerable chilling effect" of permitting Dr. Platnick's defamation lawsuit to
proceed. Indeed, Ms. Bent has argued that if Dr. Platnick's defamation proceeding is allowed to continue, it would "not only
stifle" her own speech, but "also potentially deter others from speaking out against unfair and biased practices in the insurance
industry and the difficulties encountered by seriously injured persons claiming the payment of benefits from their insurance
companies": A.R., vol. III, at p. 29.
166
I agree with my colleague that this concern, if valid, would weigh in favour of the public interest in protecting the
expression. To be sure, I do not deny that s. 137.1(4)(b) is intended to specifically protect expression that may bear on the
integrity of the administration of justice. This is confirmed by the legislative history that animated s. 137.1 as a whole.
167 However, with great respect to my colleague, she does not consider a crucial element of Ms. Bent's expression. Permitting
Dr. Platnick's defamation claim to proceed will deter others not from speaking out against unfair and biased practices, as my
colleague argues, but from unnecessarily singling out an individual in a way that is extraneous or peripheral to the public interest.
It will also deter others from making defamatory remarks against an individual without first substantiating, or attempting to
substantiate, the veracity of their allegations. In this way, rather than disincentivizing people from speaking out against unfair
and biased practices, it will incentivize them to act with reasonable due diligence and to tailor their expression so as to avoid
needlessly defaming an individual who depends on their reputation for their livelihood.
168
In my humble opinion, this is the appropriate balance, at the unique stage of a s. 137.1 motion, between freedom of
expression and reputational considerations, which this Court has historically strived to optimize: good reputation "reflects the
innate dignity of the individual, a concept which underlies all the Charter rights", and the protection of reputation "must be
carefully balanced against the equally important right of freedom of expression" (Hill, at paras. 120-21).
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169
Thus, while Ms. Bent's specific references to Dr. Platnick fall at the low end of the protection-deserving spectrum, her
email interpreted broadly as pertaining to the administration of justice in Ontario falls closer to the high end. In conclusion
then, I am of the view that, when considered as a whole, the public interest in protecting Ms. Bent's expression lies somewhere
in the middle of the spectrum.
(c) Weighing of the Public Interest
170 As a reason to dismiss Dr. Platnick's proceeding under the weighing exercise, my colleague references Dr. Platnick's other
lawsuits against non-parties to this action, as well as the quantum of damages Dr. Platnick has alleged, as apparent evidence of
a "'punitive or retributory purpose' which is the hallmark of a classic SLAPP suit": paras. 183, 185, 207 and 263.
171
This line of reasoning by my colleague is, respectfully, unmoored from a proper s. 137.1(4)(b) analysis. This Court
in Pointes Protection squarely rejects any inquiry into the hallmarks of a SLAPP: "the s. 137.1(4)(b) stage is fundamentally
a public interest weighing exercise and not simply an inquiry into the hallmarks of a SLAPP" (para. 79). Respectfully, my
colleague's references to the mere quantum of damages Dr. Platnick claims (at para. 263) cannot serve as a stand-alone proxy for
finding that his lawsuit is motivated by a punitive or retributory purpose. As I discussed above, Dr. Platnick has supported his
claim of significant harm — he is a successful, highly paid doctor, and Ms. Bent's allegations go to the heart of his professional
reputation. There is simply no basis for inferring that Dr. Platnick's lawsuit is motivated by a punitive or retributory purpose
based on the amount of damages sought from Ms. Bent. As to Dr. Platnick's other lawsuits and the aggregate damages alleged
(Abella J.'s reasons, at paras. 183, 185 and 207), they are irrelevant to the inquiry on this motion, as there is no evidence that
those lawsuits are abusive, frivolous, or vexatious. Accordingly, there is no basis to impute a punitive or retributory purpose
to Dr. Platnick.
172
In light of the open-ended nature of s. 137.1(4)(b), courts have the power to "scrutinize what is really going on in the
particular case before them": Pointes Protection, at para. 81. On its face, this is not a case in which one party is vindictively or
strategically silencing another party; it is a case in which one party is attempting to remedy seemingly legitimate harm suffered
as a result of a defamatory communication. This is not the type of case that comes within the legislature's contemplation of
one deserving to be summarily dismissed at an early stage, nor does it come within the language of the statute requiring such
a dismissal.
173 As I have discussed, the harm likely to be or have been suffered by Dr. Platnick lies closer to the high end of the spectrum,
and so too then does the public interest in allowing the proceeding to continue. On the other hand, the public interest in Ms.
Bent's expression lies somewhere between the low and high ends of the spectrum.
174
Thus, I am satisfied that Dr. Platnick has established on a balance of probabilities that the harm likely to be or have
been suffered as a result of Ms. Bent's expression is sufficiently serious that the public interest in permitting his defamation
proceeding to continue outweighs the public interest in protecting Ms. Bent's expression.
(4) Conclusion on the Section 137.1 Motion
175
As these reasons have established, while Ms. Bent successfully meets her threshold burden under s. 137.1(3), Dr.
Platnick successfully clears both the merits-based hurdle and the public interest hurdle under s. 137.1(4)(a) and s. 137.1(4)
(b), respectively. For these reasons, I would dismiss Ms. Bent's s. 137.1 motion and allow Dr. Platnick's lawsuit in defamation
against Ms. Bent and Lerners to proceed to trial.
176
I hasten to reiterate here that a s. 137.1 motion is plainly not a determinative adjudication of the merits of a claim:
Pointes Protection, at paras. 37, 50, 52 and 71. Nothing in these reasons can, or should, be taken as prejudging the merits of
the action. Simply put, Dr. Platnick's claim is one that deserves a trial on the merits, and is not one that ought to be summarily
screened out at this early stage.
IV. Conclusion
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The motion to adduce fresh evidence is allowed in part without costs.

178

The appeals are dismissed.

77

179
With regard to costs, as I said in Pointes Protection, the legislature expressly contemplated a costs regime for s. 137.1
motions. Indeed, s. 137.1(8) sets out a default rule that when a s. 137.1 motion is dismissed, neither party shall be awarded costs,
unless a judge determines that "such an award is appropriate in the circumstances". Here, no such award would be appropriate:
I do not take Ms. Bent's s. 137.1 motion to be an instance of frivolous motion practice to delay Dr. Platnick's defamation claim
against her; rather, Ms. Bent's use of s. 137.1 — especially given the substantial uncertainty due to the lack of judicial guidance
at the time of serving the motion — was a bona fide use of this new mechanism. I would award no costs.
Abella J. (dissenting) (Karakatsanis, Martin and Kasirer JJ. concurring):
180 Maia Bent is a lawyer who represents accident victims in disputes against insurance companies. In two such disputes, Ms.
Bent's clients sought benefits from their insurers for injuries sustained in motor vehicle accidents. The insurance companies hired
medical experts to evaluate Ms. Bent's clients. They also retained a general practitioner, Dr. Howard Platnick, to summarize the
results of the evaluations. Dr. Platnick prepared summary reports which were forwarded to Ms. Bent. His summaries concluded
that Ms. Bent's clients were not entitled to the benefits they sought.
181 Ms. Bent obtained the original reports of the medical experts who evaluated her clients and on which Dr. Platnick based
his summaries. In both cases, Ms. Bent discovered significant discrepancies between Dr. Platnick's reports and those of the
experts whose findings he purported to summarize. Some of the experts had concluded that Ms. Bent's clients were sufficiently
impaired to qualify for the benefits they were seeking. Dr. Platnick's summaries attributed the opposite conclusion to them and
omitted findings from their reports that were favourable to Ms. Bent's clients.
182 After both cases were resolved with the insurance companies, Ms. Bent sent a confidential internal email to members of
the Ontario Trial Lawyers Association (OTLA), an organization of legal professionals who represent the interests of accident
victims in automobile insurance disputes. The OTLA has raised concerns in various forums about biases in insurer medical
examination reports. Ms. Bent is a former president of the OTLA and, at the time she sent the email, was the organization's
president-elect.
183
In her email, Ms. Bent described her experiences in the two cases involving Dr. Platnick, and advised her colleagues
to routinely obtain the original expert reports and other supplementary disclosure in disputes with insurance companies. Her
email was leaked to a wider audience. Dr. Platnick filed defamation suits against her and several other parties for almost $50
million in damages. Ms. Bent brought a motion to dismiss his action against her under s. 137.1 of Ontario's Courts of Justice
Act, R.S.O. 1990, c. C.43.
184
The motion judge, Dunphy J., found for Ms. Bent (2016 ONSC 7340, 136 O.R. (3d) 339 (Ont. S.C.J.)). He concluded,
among other things, that she had a valid defence of qualified privilege to the defamation action; that there was no evidence that
she bore "any responsibility for the subsequent and unanticipated republication of the email to a broader audience"; and that the
public interest in protecting her communication outweighed the public interest in allowing Dr. Platnick's lawsuit to continue.
The Court of Appeal disagreed with these conclusions and reinstated Dr. Platnick's defamation action (2018 ONCA 687, 426
D.L.R. (4th) 60 (Ont. C.A.)).
185 I would allow the appeals. Dr. Platnick's lawsuit — and the exorbitant amount of damages he is seeking — is precisely
the kind of claim that has the effect of stifling expression on matters of public interest. Allowing his proceeding against Ms.
Bent to continue would undermine the very purposes for which s. 137.1 was enacted.
Background
186
Ms. Bent was called to the Bar in 1998 and is currently a lawyer at Lerners LLP. She acts for plaintiffs in personal
injury actions.
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187 Dr. Platnick is a general practitioner who has been retained as an expert in several insurance disputes, mostly on behalf
of insurance companies.
188
Dr. Platnick and Ms. Bent were involved in two insurance proceedings. In the first, Ms. Bent acted for a client with
serious physical health problems who had made "several suicide attempts". Her client claimed to have been "catastrophically
impaired" during a motor vehicle accident. Victims who are catastrophically impaired are entitled to enhanced compensation
from insurers based on criteria and guidelines in the Statutory Accident Benefits Schedule — Effective September 1, 2010, O.
Reg. 34/10, s. 1 (under the Insurance Act, R.S.O. 1990, c. I.8).
189

A single finding of catastrophic impairment by a physician is sufficient for an insurer to accept the claim.

190
Ms. Bent filed a claim with her client's insurer for enhanced benefits. The insurer retained several experts, including
Dr. Platnick, to provide opinions on whether Ms. Bent's client was catastrophically impaired. Some of the experts clinically
evaluated Ms. Bent's client. Dr. Platnick did not. His role was to summarize the findings of the other experts and, based on those
findings, to provide his opinion on whether the criteria for catastrophic impairment had been met.
191 One of the experts who clinically evaluated Ms. Bent's client, Dr. Varinder Dua, concluded that the client "ha[d] sustained
a catastrophic impairment". She set out her findings in a report which the insurer forwarded to Ms. Bent.
192
The insurer delayed in finalizing a decision on the catastrophic impairment claim. Ms. Bent protested, emphasizing
her client's serious physical and mental health condition and noting that Dr. Dua had already made the catastrophic impairment
finding necessary for the insurer to accept her client's claim. The delay persisted, prompting Ms. Bent to file a complaint with
the Financial Services Commission of Ontario.
193

A week later, the insurer accepted the catastrophic impairment claim, consistent with Dr. Dua's evaluation.

194
One month after the insurer accepted the catastrophic impairment claim, because the complaint of delay was still
outstanding, the Financial Services Commission of Ontario sent Ms. Bent a report prepared by Dr. Platnick for the insurer. Ms.
Bent had not previously seen or been given Dr. Platnick's report.
195
In his report, Dr. Platnick concluded that Ms. Bent's client did not meet the criteria for catastrophic impairment. Of
particular note was Dr. Platnick's summary of Dr. Dua's report. Contrary to the conclusion in the report by Dr. Dua sent to
Ms. Bent by the insurer, Dr. Platnick stated that Dr. Dua had not found the degree of impairment necessary for a catastrophic
impairment designation. Other findings in Dr. Dua's report favourable to Ms. Bent's client were also omitted in Dr. Platnick's
summary. At no point in the summary did Dr. Platnick indicate that he had talked to Dr. Dua, or suggest that Dr. Dua had
prepared a subsequent report to the one she originally submitted to the insurer.
196
In the second insurance proceeding in which Ms. Bent and Dr. Platnick were involved, Ms. Bent's client, Dr. Laura
Carpenter, claimed insurance benefits on the basis of catastrophic impairment. To evaluate the claim, the insurer retained an
assessment company (Sibley & Associates), which in turn hired Dr. Platnick and other experts. The other experts hired by
Sibley clinically examined Dr. Carpenter. Dr. Platnick did not. His role was to review and summarize the clinical assessments
prepared by the other experts and, based on those reports, to provide his opinion on whether Dr. Carpenter met the criteria for
catastrophic impairment.
197
After the clinical evaluations of Dr. Carpenter by the experts were complete, Ms. Bent received two reports from
the insurer prepared by Dr. Platnick: a "Catastrophic Impairment Determination" report and a "Catastrophic Determination
Executive Summary" report.
198
In these reports, Dr. Platnick stated that Ms. Bent's client did not meet the criteria for catastrophic impairment. He
described this finding as a "consensus conclusion" of four experts who had examined Dr. Carpenter, stating:
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It is the consensus conclusion of this assessment that [Dr. Carpenter] does not achieve the catastrophic impairment rating
as outlined in the SABS ....
199
After receiving Dr. Platnick's reports, Ms. Bent obtained an order from the arbitrator presiding over the insurance
proceeding, requiring disclosure of Sibley's entire file. As a result, she received the original reports prepared by the medical
experts who had examined and evaluated Dr. Carpenter, as well as correspondence between Sibley and those experts.
200
The additional disclosure revealed that three of the four experts who Dr. Platnick had said were part of a "consensus
conclusion", had originally concluded that Dr. Carpenter was catastrophically impaired or made findings consistent with that
conclusion. The fourth said that Ms. Bent's client did not meet the criteria for catastrophic impairment. At the time Dr. Platnick
submitted his summary report, the medical experts remained divided and no "consensus conclusion" existed among them
about whether Dr. Carpenter was catastrophically impaired. Dr. Platnick's summary reports, however, did not include either the
conclusions of the experts who were of the view that Dr. Carpenter had suffered catastrophic impairment, or other findings in
their reports favourable to Ms. Bent's client.
201 The additional disclosure obtained by Ms. Bent also included communications between Sibley and the medical experts
who had clinically evaluated Dr. Carpenter. These documents exposed efforts to have the experts revise their reports and, in
some cases, their conclusions, as to catastrophic impairment:
• Sibley sent an email to the psychiatrist on the assessment team, Dr. Mark Rubens, asking him to sign on to Dr. Platnick's
summary report and the conclusion that Dr. Carpenter was not catastrophically impaired. Dr. Rubens refused, noting that
Sibley was asking him to "sign a 'consensus statement' in which 'consensus' is quite clearly and explicitly contradicted",
and describing the request as "profoundly offensive and insulting".
• Sibley sent an email to the psychologist on the assessment team, Dr. Myles Genest, suggesting that he delete certain
references to Sibley's role in the assessment process and revise his answer to a question about Dr. Carpenter's employment
capacity. To "maintain independence" and to avoid "compromis[ing] the integrity" of the assessment, Dr. Genest refused
to make the suggested changes. Sibley sent a follow-up email providing Dr. Genest with "samples from Dr. Platnick" for
the purposes of "complet[ing] an addendum" to his report. Dr. Genest refused to make these additions. When provided
with Dr. Platnick's summary report, Dr. Genest told Sibley that he did not agree with Dr. Platnick's conclusion that "there
is no catastrophic impairment resulting from the collision".
• A third doctor who had initially concluded that Dr. Carpenter's degree of impairment was sufficient for a catastrophic
impairment designation, was sent "revisions" to his original report. After receiving these revisions from Sibley, he revised
his report, removed the relevant finding of impairment, and agreed to defer to the conclusion of the "lead physician", Dr.
Platnick.
202
The matter proceeded to arbitration. The insurer, relying on Dr. Platnick's reports, argued that Dr. Carpenter was not
catastrophically impaired. Dr. David King, a neurologist who was one of the four experts Dr. Platnick said was part of the
"consensus conclusion", testified at the arbitration. He revealed that he had not participated in any consensus on whether Dr.
Carpenter met the criteria for catastrophic impairment; that he had never seen Dr. Platnick's report; and that portions of his own
report had been omitted without his knowledge or consent.
203 Later that same day, the insurer settled with Dr. Carpenter on generous terms, agreeing that she had been catastrophically
impaired. The insurer also agreed to full payment of insurance benefits on an enhanced basis retroactively with interest and
to fully indemnify Dr. Carpenter for her legal fees and disbursements. Ms. Bent described these terms as "virtually impossible
to get on a settlement".
204
After the claim was settled, Ms. Bent sent a confidential email through a "Listserv" comprised exclusively of plaintiffside personal injury lawyers who were members of the Ontario Trial Lawyers Association. These lawyers had all signed an
undertaking to maintain the confidentiality of all information circulated on the Listserv:
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CONFIDENTIALITY
I undertake to keep all LISTSERV information, opinions, and comments strictly confidential from all others, including
OTLA members who are not LISTSERV Members, including my law firm partners, associates and staff.
I understand that other members of the OTLA rely on my undertaking to fellow members to maintain confidential[ity] in
their decision to use the LISTSERVs.
205

Ms. Bent's email said:
Dear Colleagues,
I am involved in an Arbitration on the issue of catastrophic impairment where Sibley aka SLR Assessments did the multidisciplinary assessments for TD Insurance. Last Thursday, under cross-examination the IE neurologist, Dr. King, testified
that large and critically important sections of the report he submitted to Sibley had been removed without his knowledge
or consent. The sections were very favourable to our client. He never saw the final version of his report which was sent
to us and he never signed off on it.
He also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the Executive
Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
This was NOT the only report that had been altered. We obtained copies of all the doctor[s'] file[s] and drafts and there
was a paper trail from Sibley where they rewrote the doctors' reports to change their conclusion from our client having a
catastrophic impairment to our client not having a catastrophic impairment.
This was all produced before the arbitration but for some reason the other lawyer didn't appear to know what was in the
file (there were thousands of pages produced). He must have received instructions from the insurance company to shut it
down at all costs on Thursday night because it offered an obscene amount of money to settle, which our client accepted.
I am disappointed that this conduct was not made public by way of a decision but I wanted to alert you, my colleagues, to
always get the assessor's and Sibley's files. This is not an isolated example as I had another file where Dr. Platnick changed
the doctor's decision from a marked to a moderate impairment.

206
Ms. Bent's email was leaked from the Listserv and reached an advocacy group. It then found its way to a journalist
at the "Insurance Business" magazine. The magazine published the email as part of a broader article about medical files being
altered to suit insurers.
207
Dr. Platnick sued, among others, the magazine, the magazine's editor, the magazine's associate editor, Ms. Bent, and
Ms. Bent's law firm, Lerners LLP, for defamation. He claimed damages in the amount of $16.3 million in each lawsuit, for a
total of close to $50 million.
208
In his statement of claim in the action against Ms. Bent, Dr. Platnick alleged that she had inaccurately accused him of
professional misconduct. He claimed that in the case involving Dr. Dua, he was accurately summarizing a second, follow-up
report in which Dr. Dua had changed her conclusion on catastrophic impairment after a conversation with Dr. Platnick. In Dr.
Carpenter's case, Dr. Platnick claimed that he used the term "consensus conclusion" with the expectation that such a consensus
would emerge after the completion of his report. That was why he said he had attached an acknowledgement page with spaces
for the signatures that Sibley was to obtain.
209
Fifteen months after Dr. Platnick filed his statement of claim, Ms. Bent brought a motion under s. 137.1 of Ontario's
Courts of Justice Act to dismiss the action. Section 137.1 allows for the expeditious dismissal of proceedings which arise from
expression on a matter of public interest.
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The motion judge, Dunphy J., agreed with Ms. Bent. He concluded that:
• Ms. Bent's email addressed matters of "considerable importance to the administration of justice" and was sent to
"underscore to other plaintiff-side lawyers the importance of obtaining production of the entire file in order to scrutinize
expert reports";
• There was a clear "public interest in educating OTLA members about the risk of relying upon selective 'executive
summary' reports that omit evidence favourable to claimants and potentially make misleading and false claims of being
consensus reports";
• Ms. Bent "reported fairly and accurately on the facts reasonably known to her";
• There was no evidence to reasonably support the inference that Ms. Bent acted with malice in publishing the email;
• There was "no evidence to suggest that Ms. Bent bears any responsibility for the subsequent and unanticipated
republication of the email to a broader audience".

211
Based on these findings, the motion judge held, among other things, that Ms. Bent had a valid defence of qualified
privilege against the defamation claim, and that the public interest in protecting her expression outweighed the public interest
in allowing Dr. Platnick's claim to continue.
212
The Court of Appeal allowed the appeal and reinstated Dr. Platnick's action. The court held that a "reasonable trier"
could find that the defence of qualified privilege was invalid on the basis that Ms. Bent acted inappropriately or maliciously
in writing that Dr. Platnick had previously "changed [a] doctor's decision". The court also disagreed with the motion judge's
conclusion on the public interest weighing test and his related finding that Ms. Bent could not reasonably have anticipated the
dissemination of the email outside the Listserv.
Analysis
213
The issue in these appeals is whether Dr. Platnick's defamation action should be dismissed under s. 137.1 of Ontario's
Courts of Justice Act.
214
Section 137.1 provides a mechanism for the pre-trial dismissal of lawsuits that unduly limit expression on matters
of public interest (1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 (S.C.C.), at para. 17). The goal of
the legislation is to ensure that freedom of expression on matters of public interest is liberated from an aspic of fear over
the costs and uncertainty of defending against a lawsuit (see Ministry of the Attorney General, Anti-Slapp Advisory Panel:
Report to the Attorney General (2010), at pp. 8-10; see also Michaelin Scott and Chris Tollefson, "Strategic Lawsuits Against
Public Participation: The British Columbia Experience" (2010), 19 RECIEL 45, at p. 45; Hilary Young, "Rethinking Canadian
Defamation Law as Applied to Corporate Plaintiffs" (2013), 46 U.B.C. L. Rev. 529, at p. 562).
215

This goal is expressly identified in the legislation:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
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(See also Pointes Protection, at para. 12.)
216 These purposes are achieved by directing, through accelerated timelines, 9 the expedited dismissal of proceedings which
"aris[e] from" expression that relates to a matter of public interest:
137.1
.....
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
.....
137.3 An appeal of an order under section 137.1 shall be heard as soon as practicable after the appellant perfects the appeal.
217
There is no dispute that Dr. Platnick's defamation action was based on expression that relates to a matter of public
interest. The target of Dr. Platnick's lawsuit was Ms. Bent's email to her OTLA colleagues, which addressed questions of
significance to the administration of justice, particularly the independence, accuracy and impartiality of experts and third-party
assessment companies retained by insurers. Section 137.1(3) is therefore satisfied and Dr. Platnick's defamation proceeding
must presumptively be dismissed.
218
Pursuant to s. 137.1(4), however, Dr. Platnick's proceeding may continue if he satisfies a judge that there are grounds
to believe that his case has substantial merit, that Ms. Bent has no valid defence to the proceeding, and that the likely harm
suffered by him is serious enough that it outweighs the public interest in protecting Ms. Bent's expression:
137.1
.....
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
219

Only if all three criteria are met by Dr. Platnick, is his proceeding allowed to continue.

220 In my respectful view, Ms. Bent has a "valid" defence of qualified privilege and is therefore entitled to the relief mandated
by s. 137.1(3), namely the dismissal of Dr. Platnick's defamation action. Given this conclusion, it is unnecessary to consider
whether she also has a valid defence of justification.
221
In Pointes Protection, this Court clarified that a defence is "valid" if it has a "real prospect of success" (para. 60).
To have a "real prospect of success", a defence must be legally tenable, supported by evidence that is reasonably capable of
belief, and have a prospect of success that, while not amounting to a demonstrated likelihood of success, tends to weigh more
in favour of the person being sued (paras. 49-50 and 59-60). Dr. Platnick has the burden of showing that there is a sufficiently
cogent basis in the record and the law to conclude "that the defence, or defences, put in play ... can be said to have no real
prospect of success" (para. 59).
222
The defence of qualified privilege applies "where the person who makes a communication has an interest or a duty,
legal, social, or moral, to make it to the person to whom it is made, and the person to whom it is so made has a corresponding
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interest or duty to receive it" (Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para. 143; Botiuk v.
Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.), at para. 78, both quoting Adam v. Ward, [1917] A.C. 309
(U.K. H.L.), at p. 334). The focus is on the circumstances in which the communication was made. Qualified privilege can be
lost if the communication exceeds the legitimate purposes of the privilege, or if the speaker was predominantly motivated by
malice (Botiuk, at paras. 79-80). The focus at this stage is on the content of the communication, and on the conduct and motives
of the speaker.
223 In this case, the conclusion that Ms. Bent sent her email in circumstances protected by qualified privilege, is supported
by evidence that is reasonably capable of belief and sufficiently compelling to give the defence the necessary likelihood of
success (Pointes Protection, at paras. 59-60). Dr. Platnick has not provided a sufficient basis in the record and the law that
shows otherwise. Ms. Bent was the incoming president of the OTLA, an organization whose members advocate for the fair
treatment of accident victims in the insurance system and routinely act for them in legal disputes against insurers. As presidentelect, Ms. Bent had a clear duty to inform OTLA members about selective and misleading expert reports which disadvantage
the very individuals they advocate for and represent. The OTLA has raised concerns about this problem in public forums and
consultations. Ms. Bent also had a duty to advise OTLA members of ways to protect their clients' interests against unfair
practices by experts and assessment companies. These matters went to the heart of the OTLA's mandate — and, as a result,
to Ms. Bent's role as president-elect.
224 At the time Ms. Bent sent her email, there had already been significant public controversy over the neutrality of experts
retained by insurance companies. Although all experts have a duty to act independently and impartially (White Burgess Langille
Inman v. Abbott and Haliburton Co., [2015] 2 S.C.R. 182 (S.C.C.), at para. 10), concerns have been raised for many years about
experts and assessors who produce selective or misleading reports that "may be the determining factor" in resolving a claim
for insurance benefits (MacDonald v. Sun Life Assurance Co. of Canada [2006 CarswellOnt 11556 (Ont. S.C.J.)], 2006 CanLII
41669, at para. 100; see also paras. 101-3; Burwash v. Williams, 2014 ONSC 6828 (Ont. S.C.J.), at paras. 25-29; Daggitt v.
Campbell, 2016 ONSC 2742, 131 O.R. (3d) 423 (Ont. S.C.J.), at paras. 27-30).
225
Cunningham A.C.J. summarized the problem as follows in the Ministry of Finance's Ontario Automobile Insurance
Dispute Resolution System Review: Final Report (2014):
The problem is obvious. An expert retained by an insurer who supports claimants is unlikely to be retained again. [p. 23]
226
These concerns came to the fore in the two insurance proceedings involving Ms. Bent and Dr. Platnick. Not only
did Ms. Bent have a duty to share such concerns as the president-elect of the OTLA, she had a professional duty as a lawyer
to participate in improving the administration of justice and to share best practices (see Law Society of Ontario's Rules of
Professional Conduct, rr. 2.1-2 and 5.6-1). It was arguably consistent with this duty for her to flag conduct by experts that had
been the source of considerable public concern and controversy in her area of practice.
227
Members of the OTLA Listserv — all plaintiff-side personal injury lawyers — unquestionably had a reciprocal duty
as well as an interest in receiving Ms. Bent's communication. Being alerted to questionable conduct by experts and assessment
companies — and advised of ways to guard against such conduct — was of professional significance to them and especially to
their clients. I cannot see how Ms. Bent or her colleagues could possibly have waived their professional obligation to exchange
such information by joining a Listserv. Whether Ms. Bent and her colleagues were under a duty to share information does not
solely depend on how they ultimately chose to communicate. The very terms and conditions of the Listserv, moreover, clarify that
it was a confidential forum participated in precisely to "obtai[n] counsel, advice and assistance" on issues arising on their files.
228 Ms. Bent's communication, therefore, was made by a person with a professional interest and duty to share the information
with her colleagues, who had a corresponding interest and duty to receive it. This supports the conclusion that her defence of
qualified privilege has a "real prospect of success" based on both the facts and the law.
229
Qualified privilege can, however, be defeated if the communication exceeded the purposes of the privilege or if it can
be shown that Ms. Bent was predominantly motivated by malice.
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230
A defendant cannot rely on qualified privilege if the information communicated is "not reasonably appropriate to the
legitimate purposes of the occasion" (Botiuk, at para. 80; see also Hill, at paras. 146-47). A statement cannot be "reasonably
appropriate" unless it is "relevant and pertinent to the discharge of the duty or the exercise of the right or the safeguarding of
the interest which creates the privilege" (Hill, at para. 146 (emphasis added), citing Adam v. Ward, at p. 321). As Professor
Raymond E. Brown has noted:
Courts take a broad view of a connection between the statement and the privileged occasion; it need not be central to the
topic or occasion but only relevant.
(Brown on Defamation: Canada, United Kingdom, Australia, New Zealand, United States (2nd ed. (loose-leaf)), at p.
13-895; see also Douglas v. Tucker, [1952] 1 S.C.R. 275, at p. 286; Netupsky v. Craig, [1973] S.C.R. 55, at pp. 60-61;
McLoughlin v. Kutasy, [1979] 2 S.C.R. 311, at p. 323; Merit Consultants International Ltd. v. Chandler, 2014 BCCA 121,
60 B.C.L.R. (5th) 214, at para. 30; Wang v. British Columbia Medical Assn., 2014 BCCA 162, 57 B.C.L.R. (5th) 217, at
paras. 99-100; RTC Engineering Consultants Ltd. v. Ontario (Solicitor General) (2002), 58 O.R. (3d) 726 (C.A.), at para.
18; Chohan v. Cadsky, 2009 ABCA 334, 464 A.R. 57, at paras. 105 and 108; Laufer v. Bucklaschuk (1999), 145 Man. R.
(2d) 1 (C.A.), at para. 76; Board of Trustees of the City of Saint John Employee Pension Plan v. Ferguson, 2008 NBCA
24, 328 N.B.R. (2d) 319, at para. 9; Cush v. Dillon, [2011] HCA 30, 243 C.L.R. 298, at paras. 22-23.)
231
Dr. Platnick argued that Ms. Bent exceeded the limits of qualified privilege because it was not "necessary" for her to
identify him by name. The question, however, is whether Ms. Bent's statements were relevant and "reasonably appropriate" in
the circumstances, not whether they were strictly necessary (Hill, at para. 147; Botiuk, at para. 80). A necessity-based approach
would have dangerous and restrictive implications for the defence of qualified privilege. It would effectively exclude from the
defence statements containing specific examples of misconduct, since statements like that can almost always be stripped of
detail and reconstructed without the "unnecessary" examples they previously contained. Courts, for good reason, do not apply
this type of strict editorial scrutiny when evaluating claims of qualified privilege (Brown, at pp. 13-888 to 13-906). As the
British Columbia Court of Appeal magnetically noted, a "person speaking on a privileged occasion should not be regarded as a
tightrope walker without a safety net, with the judge waiting underneath with bated breath hoping for a tumble" (Wang v. British
Columbia Medical Assn. [2014 CarswellBC 1137 (B.C. C.A.)], at para. 99, quoting Birchwood Homes Ltd. v. Robertson, [2003]
EWHC 293 (Eng. Q.B.), at para. 27; see also Tsatsi v. College of Physicians and Surgeons of Saskatchewan, 2018 SKCA 53
(Sask. C.A.), at para. 48).
232
In this case, it is hard to see how Ms. Bent could have exceeded the bounds of her duty to inform OTLA members
of selective and misleading expert reports, by identifying an expert who she reasonably believed to have engaged in precisely
that conduct.
233 The facts Ms. Bent knew when she identified Dr. Platnick clearly connected him to the selective or misleading practices
that Ms. Bent was duty-bound to report to her colleagues, or, for that matter, that her colleagues would have been duty-bound
to report to each other, since those facts went to the heart of their ability to do their jobs for their clients. Not only did Dr.
Platnick's reports, on their face, misrepresent the conclusions of the experts who had clinically evaluated Dr. Carpenter, they
omitted several findings the experts made in reaching conclusions that were favourable for Dr. Carpenter's position.
234
In the Carpenter arbitration, Dr. Platnick produced reports purporting to summarize the findings of the medical experts
who evaluated Ms. Bent's client. Dr. Platnick concluded that the client was not catastrophically impaired and described this
finding as a "consensus conclusion" of the assessment team. The disclosure obtained by Ms. Bent showed that no such consensus
existed; the experts, in fact, were divided, and a single finding of catastrophic impairment would have provided sufficient
grounds for the insurer to accept Dr. Carpenter's claim.
235 Nor was there a disclaimer or other qualifying statement in Dr. Platnick's report indicating that it was a draft. Moreover,
when contacted by Sibley to revisit their findings in light of Dr. Platnick's report, two of the experts refused to endorse his
conclusion or analysis. A third, Dr. King, testified at the arbitration that he had never seen Dr. Platnick's report and had not

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

45

Bent v. Platnick, 2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648
2020 SCC 23, 2020 CSC 23, 2020 CarswellOnt 12648, 2020 CarswellOnt 12649...

85

played any role in the report's preparation. This same doctor testified about alterations to his report made without his knowledge
or consent.
236 Dr. Platnick's conduct in the Carpenter arbitration was consistent with his conduct in the prior proceeding involving Dr.
Dua. In a similar context — a catastrophic impairment claim against an insurer which retained experts to conduct an assessment
— Dr. Platnick had again produced a report which Ms. Bent reasonably viewed as misrepresenting the conclusions of a medical
expert who had examined her client. At the time Ms. Bent sent the email, she only had the copy of Dr. Dua's report sent to her
by the insurer. She had no knowledge of a second, amended report, nor did she have any reason to believe that a second report
had been produced. Not only was there no reference to it in the report by Dr. Platnick, the insurer settled on terms consistent
with Dr. Dua's first report.
237 There is, therefore, solid evidentiary support for Ms. Bent's belief that Dr. Platnick had produced selective and misleading
expert reports. Whether this belief was substantially true is the test for justification, a defence which is not the focus of these
reasons. It is not the test for qualified privilege, where what matters is whether communicating her belief to members on the
OTLA Listserv was relevant and reasonably appropriate in the circumstances. Given the compelling evidence in Ms. Bent's
possession, it was clearly relevant and appropriate for her, in fulfilling her duty to protect her colleagues and their clients, to
identify Dr. Platnick, a frequently-retained expert in whose cases it had proven to be especially important to obtain full disclosure
of the insurer's files. Suggesting to her professional colleagues that there was a doctor somewhere in Ontario whose reports they
ought to distrust, would have been a warning without content.
238 It would defeat the purpose of qualified privilege to withhold the defence from Ms. Bent because she chose to identify Dr.
Platnick by name. Qualified privilege exists to acknowledge the benefit of expression which is relevant to protecting the public
interest, including protecting the public from the perpetuation of wrongdoing or injustice. Generic accounts of misconduct,
which do not refer to specific persons (and are therefore not defamatory in the first place) do not require the protection of
qualified privilege. The defence is, necessarily, engaged only when someone is identified. It is precisely in these circumstances
that the shield of qualified privilege is most important, to ensure that communication in the public interest is not inhibited by
fear of a potential lawsuit (Brown, at pp. 13-22 to 13-35).
239
Relying on Hill and Botiuk, Dr. Platnick also argued that Ms. Bent exceeded the purposes of the privilege by not
exercising further investigative diligence before publishing her email. Hill and Botiuk represent very different circumstances.
The defamatory remarks in Hill concerned serious allegations of impropriety against senior Crown counsel, delivered on the
steps of Osgoode Hall with major media outlets present, before the completion of an ongoing investigation into counsel's
conduct. When the remarks were made, there was little evidentiary support for them. The defamatory remarks in Botiuk were
included in documents that many of the defendant lawyers endorsed without reading, and that included claims they knew to
be untrue. In both cases, the need for further investigation was obvious at the time the remarks were made. Neither Hill nor
Botiuk state that a privileged occasion is exceeded when a lawyer declines to supplement what is already a reasonable belief
with a further investigation.
240
Unlike the defendants in Hill and Botiuk, moreover, Ms. Bent's communication was sent to a "restricted
constituency" (Foulidis v. Baker, 2014 ONCA 529, 323 O.A.C. 258 (Ont. C.A.), at para. 46). Ms. Bent sent her email while she
was president-elect of the OTLA through a Listserv restricted to members of the OTLA who practiced plaintiff-side personal
injury law — the precise group of people who had either a duty or interest in receiving her communication. Members of the
Listserv were bound by a wide-ranging undertaking to keep the information "strictly confidential". The unequivocal undertaking
is worth repeating:
CONFIDENTIALITY
I undertake to keep all LISTSERV information, opinions, and comments strictly confidential from all others, including
OTLA members who are not LISTSERV Members, including my law firm partners, associates and staff.
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I understand that other members of the OTLA rely on my undertaking to fellow members to maintain confidential[ity] in
their decision to use the LISTSERVs.
241
Ms. Bent's email, moreover, ended with a disclaimer which highlighted that the message contained "legally privileged
and confidential information" and that "any review, dissemination, distribution or copying of this communication is prohibited".
242 As lawyers, Listserv members were required by the Rules of Professional Conduct to "strictly and scrupulously fulfill"
their undertakings (r. 5.1-6; see also r. 7.2-11). There was no reason for Ms. Bent to expect that Listserv members would breach
these undertakings and, in so doing, breach their professional obligations. Nothing in the undertakings suggests that Listserv
members were free to ignore their confidentiality obligations based on their personal views about whether a communication is
"potentially defamatory", or relates to "ongoing files". Ms. Bent relied, rightly, on her colleagues honouring their professional
responsibilities. The fact that one of them did not, cannot be used to disintegrate the reality that she was complying with her
own professional duty to protect her clients and those of her colleagues.
243
All of this supports Ms. Bent's defence that she acted in compliance with the purposes of the privilege in that she
provided "appropriate information to appropriate people" using an appropriate means of communication (RTC Engineering, at
para. 18). Neither the record nor the law provides a basis that tends to support Dr. Platnick's position to the contrary (Pointes
Protection, at para. 59).
244
Qualified privilege can also be defeated, however, "if the dominant motive for publishing is actual or express
malice" (Botiuk, at para. 79). Dr. Platnick argued that Ms. Bent was predominantly motivated by malice. Like the motion judge,
I see no merit in this claim.
245

This Court defined "malice" as follows in Hill:
Malice is commonly understood, in the popular sense, as spite or ill-will. However, it also includes ... "any indirect motive
or ulterior purpose" that conflicts with the sense of duty or the mutual interest which the occasion created .... Malice may
also be established by showing that the defendant spoke dishonestly, or in knowing or reckless disregard for the truth.
(para. 145, citing Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067 (S.C.C.), at p. 1099)

246 Malice is determined by examining the "state of mind and motives of the defendant at the time of publication" (Brown, at p.
16-27; see also Peter A. Downard, The Law of Libel in Canada (4th ed. 2018), at pp. 188-89; Jerome v. Anderson, [1964] S.C.R.
291 (S.C.C.), at p. 299; Hodgson v. Canadian Newspapers Co. (2000), 49 O.R. (3d) 161 (Ont. C.A.), at para. 35). The inquiry
focuses on the subjective attitude of the person making the communication, either towards the target of the communication or
towards the truth (see Brown, at pp. 16-3 to 16-10). Malicious motives can include spite or ill-will towards the plaintiff, and
acting with knowing or reckless disregard for the truth (Smith v. Cross, 2009 BCCA 529, 99 B.C.L.R. (4th) 214 (B.C. C.A.),
at para. 34). The party alleging malice has the burden of proving it (Hill, at para. 144) and it is "not a burden that is easily
satisfied" (Brown, at p. 16-204; see also Martin v. Lavigne, 2011 BCCA 104, 17 B.C.L.R. (5th) 132 (B.C. C.A.), at para. 44;
Cimolai v. Hall, 2007 BCCA 225, 240 B.C.A.C. 53 (B.C. C.A.), at para. 29).
247 To establish malice through recklessness, "the evidence must be sufficiently strong to transcend a finding of carelessness
or negligence and demonstrate an indifference to truth or falsity" and thus "no honest belief in [the] truth" (Downard, at p. 183;
see also Laufer v. Bucklaschuk [1999 CarswellMan 565 (Man. C.A.)], at para. 74; Davies & Davies Ltd. v. Kott, [1979] 2 S.C.R.
686 (S.C.C.), at pp. 697-98; Korach v. Moore (1991), 1 O.R. (3d) 275 (Ont. C.A.), at pp. 278-80; Wells v. Sears, 2007 NLCA
21, 264 Nfld. & P.E.I.R. 171 (N.L. C.A.), at para. 44; Horrocks v. Lowe (1974), [1975] A.C. 135 (U.K. H.L.), at pp. 150-53,
per Lord Diplock). It was further explained by Professor Brown as follows:
"Recklessness is ... not to be confused with mere carelessness, impulsiveness or irrationality". Courts have drawn "a
distinction between honest belief formed by carelessness, impulsiveness or irrationality — which does not amount to actual
malice — and a belief based on recklessness, or no belief in its accuracy at all, which does." [Footnotes omitted; p. 16-114.]
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248
The Court of Appeal held that a "reasonable trier" could conclude that Ms. Bent acted with reckless disregard in
mentioning the arbitration involving Dr. Dua, primarily on the basis that she was in "no position to know what had gone on
between Dr. Dua and Dr. Platnick". But there was no reason for her to suspect that anything had happened between them. As
my colleague notes, Ms. Bent "had no reason to know of a second version of Dr. Dua's report". There was no mention of any
such document by the person best-placed to draw it to counsel's attention — Dr. Platnick — who omitted the existence of a
second version in his report, along with any mention of his interactions with Dr. Dua. The insurer in Dr. Dua's case, moreover,
settled on terms consistent with Dr. Dua's first report, leaving no reason for Ms. Bent to assume that a follow-up report had
been produced with a different conclusion as to catastrophic impairment.
249
Perhaps most significantly, Ms. Bent only referred to the incident involving Dr. Dua after going through a second
arbitration, the one involving Dr. Carpenter, in which Dr. Platnick again produced a report which, on its face, misrepresented the
catastrophic impairment determinations of the medical experts. There is simply no basis, in these circumstances, to conclude
that Ms. Bent acted with carelessness, let alone reckless disregard or indifference to the truth.
250
The Court of Appeal also emphasized Ms. Bent's failure to refer to her notes about the case involving Dr. Dua. Ms.
Bent, however, fully explained why she had no reason to refer to her notes: she remembered the case clearly because her client
was suicidal and there had been significant delay by the insurer. Dr. Dua's first report supports Ms. Bent's description about her
client's serious condition. And the Financial Services Commission of Ontario noted that Ms. Bent's complaint of delay against
the insurer was well-founded. There is therefore nothing in the record to support a finding of malice against Ms. Bent, either
due to recklessness or on any other basis.
251
A final point on malice. The motion judge concluded that there was no evidence to reasonably support the inference
that Ms. Bent acted with malice in publishing her email, a conclusion fully supported by the record. It was his task to assess the
evidence before him and, from his review of the record, to determine the likelihood of Dr. Platnick's establishing malice at trial.
His conclusions are entitled to deference since, as this Court has said, appellate deference is not limited to proceedings involving
viva voce testimony (Housen v. Nikolaisen, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 24-25). "[N]umerous policy reasons" support
a deferential stance to first-level decision-makers — including "[l]imiting the [n]umber, [l]ength and [c]ost of [a]ppeals", a
central policy objective underpinning the s. 137.1 regime (paras. 16 and 32; see also Courts of Justice Act, s. 137.3; Ministry
of the Attorney General, at pp. 5 and 18). Moreover, showing deference to the assessments of a motion judge that involve a
review of the record, absent an error of law or palpable and overriding error of fact, is the approach this Court has endorsed
for summary judgment motions (Hryniak v. Mauldin, [2014] 1 S.C.R. 87 (S.C.C.), at para. 81). I see no reason for having a
different one for motions under s. 137.1.
252
Based on the foregoing, Ms. Bent's defence of qualified privilege has a "real prospect of success", the standard this
Court endorsed in Pointes Protection. As a result, Dr. Platnick's defamation action must be dismissed.
253
Nonetheless, there are aspects of the weighing test set out in s. 137.1(4)(b) worth exploring in light of my colleague's
conclusion that the weighing exercise favours Dr. Platnick.
254

Section 137.1(4)(b) states:
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
.....
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.

255
The first part of the weighing exercise is the harm "likely to be or have been suffered" by the party bringing the
proceeding. Harm must have occurred "as a result of" the expression of the party being sued.
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256
Ms. Bent's email was sent on a confidential Listserv to members of the OTLA. The bulk of the harm alleged by Dr.
Platnick, however, occurred because of the leak of the email. The answer to whether the harm caused by the leak of the email
was "a result of [Ms. Bent's] expression" depends on whether Ms. Bent could be held legally liable for the leak.
257
As a general rule, "a person is responsible only for his or her own defamatory publications, and not for their repetition
by others" (Brown, at pp. 7-51 to 7-61; see also Crookes v. Wikimedia Foundation Inc., [2011] 3 S.C.R. 269 (S.C.C.)). There is
an exception where the "republication is the natural and probable result of the original publication" (Black v. Breeden, [2012]
1 S.C.R. 666 (S.C.C.), at para. 20, referencing Raymond E. Brown, The Law of Defamation in Canada (1987), vol. 1, at pp.
253-54). The reasonable foreseeability of the leak of the email is therefore key.
258
The Listserv was exclusively comprised of OTLA members all of whom were bound not only by a confidentiality
undertaking not to disclose the information, but also by Ontario's Rules of Professional Conduct, which emphasize the
importance of lawyers' abiding by their undertakings. To suggest that Ms. Bent ought to have foreseen that Listserv members
— all lawyers — who were bound by a confidentiality undertaking would breach that undertaking in possible violation of
their professional obligations, amounts to asserting that a lawyer cannot reasonably expect another lawyer to honour his or her
undertaking to protect confidential or privileged information.
259 This amounts to a presumption of professional misconduct. And, in effect, it suggests that lawyers can be held liable for
the professional misconduct of colleagues whom they trusted, on reasonable grounds, to act in accordance with their professional
duty to "strictly and scrupulously fulfill" their undertakings to protect confidential information. That, in my respectful view,
would rupture the foundation of the expectations lawyers have in their communications with one another on behalf of their
respective clients.
260
Any harm resulting from the leak, therefore, was caused by unforeseen and unforeseeable communication by others,
not by Ms. Bent sending the email to its intended audience of lawyers on the Listserv.
261
The second part of the weighing exercise is the public interest in protecting Ms. Bent's expression. Ms. Bent's email
addressed matters of critical importance to the administration of justice. Her experience in the two proceedings involving Dr.
Platnick illuminated the practices of an expert who frequently acts for insurers and whose summary reports she reasonably
believed did not accurately and fully represent the clinical evaluations conducted during the claims assessment process.
Communicating this information to members on the OTLA Listserv — and advising them to always obtain full disclosure of
insurers' files — encouraged protective disclosure practices for lawyers and alerted them to be cautious in their dealings with
assessors and with insurers' experts.
262 There is also a broader public interest in protecting Ms. Bent's expression. Permitting a $16.3 million defamation lawsuit
to proceed against her in these circumstances would produce a considerable chilling effect. Lawyers — or for that matter any
professional — with reasonable grounds to believe they have seen or experienced misconduct, will be significantly inhibited in
their ability to communicate that cautionary information to others, even on a confidential basis. There was, as the motion judge
identified, evidence that Dr. Platnick's lawsuit has already had such a chilling effect.
263
Amplifying the risk of a chilling effect is Dr. Platnick's excessive claim for damages in the amount of $16.3 million, a
clear reflection of the "punitive or retributory purpose" which is the hallmark of a classic SLAPP suit (Pointes Protection, at
paras. 78-81). This informs why allowing his proceeding to continue would undermine the public interest by deterring future
expression (paras. 80-81).
264
This is not a question of encouraging the needless defamation of individuals or discouraging reasonable due diligence,
as Dr. Platnick claims. It is a question of ensuring that the goals of the legislation are preserved, by protecting individuals from
liability for holding others to account when they reasonably believe misconduct has occurred. There is no doubt that reputation
should be protected from gratuitous attacks, but sometimes, as in this case, protecting expression on matters of public interest
outweighs the harm to individual reputation. If the powerful vision of s. 137.1 set out in Pointes Protection is to be given
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meaningful effect, vindication of reputation — a value engaged in all defamation cases — cannot be allowed to overwhelm
the analysis and goals mandated by the statute.
265

This brings us finally to Dr. Platnick's motion to admit fresh evidence.

266 Dr. Platnick has submitted a package of "fresh evidence" in a 214-page motion record, which includes an assortment of
unsworn correspondence, pleadings in related lawsuits, and proposed amendments to those pleadings.
267
Most of the material is clearly irrelevant and inadmissible. 10 What is left are two unsworn letters sent by email
from counsel for the Insurance Business magazine to counsel for Dr. Platnick. In these emails, counsel for the magazine
conveys information from the magazine's then-associate editor, who claims that he interviewed Ms. Bent prior to the magazine's
publishing her confidential communication in an article in its December 29, 2014 issue.
268

There was no reference to an interview with Ms. Bent in the article.

269
Dr. Platnick first tried to admit these emails after the hearing of Ms. Bent's motion to dismiss his lawsuit on the merits
and while Dunphy J.'s decision was under reserve. The motion judge refused to admit the evidence, describing the attempt to
do so as a "clear abuse of process" (2016 ONSC 7474 (Ont. S.C.J.)). The Court of Appeal noted that "the motion judge's order
involved the exercise of his discretion to control the proceedings before him and [Dr. Platnick] offers no basis upon which this
court could properly interfere with the exercise of that discretion".
270 Before this Court, Dr. Platnick has renewed his attempt to admit the two emails as fresh evidence. To succeed, he must
satisfy each element of the test in R. v. Palmer (1979), [1980] 1 S.C.R. 759 (S.C.C.):
(1) The evidence should generally not be admitted if, by due diligence, it could have been adduced at trial provided that
this general principle will not be applied as strictly in a criminal case as in civil cases ....
(2) The evidence must be relevant in the sense that it bears upon a decisive or potentially decisive issue in the trial.
(3) The evidence must be credible in the sense that it is reasonably capable of belief, and
(4) It must be such that if believed it could reasonably, when taken with the other evidence adduced at trial, be expected
to have affected the result. [p. 775]
271
If we admit into the 15-volume appeal record before this Court these 2 unsworn and untested emails, emails relating
to issues that were, from the day Dr. Platnick brought his defamation action, live and in serious dispute but unchallenged and
unexplored by him, and emails that were rejected as fresh evidence 4 years ago by the motion judge, then we are essentially
declaring that the Palmer test does not apply in appeals of s. 137.1 motions before our Court. The emails, in my respectful
view, are neither "fresh" nor "evidence".
272 The first requirement for the admission of fresh evidence under Palmer is that due diligence has been demonstrated, that
is, whether Dr. Platnick could have obtained the emails prior to the hearing before Dunphy J. had he made reasonable efforts
(Palmer, at p. 775; R. v. Sipos, [2014] 2 S.C.R. 423 (S.C.C.), at para. 29). The question is not, as Dr. Platnick claims, whether
the emails were actually in his possession before the hearing.
273
The unadorned chronology makes clear that no efforts, let alone reasonable ones, were made to get evidence about the
disputed interview before the motion hearing. Dr. Platnick started his defamation action on January 27, 2015, 17 months before
the hearing of Ms. Bent's motion to dismiss. Dr. Platnick himself put the issue of an interview in play in his statement of claim:
The defendant, Bent gave an interview to the Insurance Business Magazine to bring further attention to the defamatory
communication and maximize the harm, injury, embarrassment and humiliation to the plaintiff and his family;
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The defendants knew that the Insurance Business Magazine reached a large and particularly important audience for the
plaintiff and that the on-line version of its article ... was still widely accessible ....
274

In her statement of defence, filed on March 31, 2015, Ms. Bent expressly denied giving such an interview:
... Ms. Bent denies providing an interview to Insurance Business Magazine in respect of the Confidential Communication
and/or authorizing the publication of the Confidential Communication to Donald Horne for an article appearing in the
December 29, 2014 issue of Insurance Business.

275 On April 27, 2016, Ms. Bent commenced the process to dismiss Dr. Platnick's action by way of a motion pursuant to s.
137.1. In her supporting affidavit, she once again denied giving an interview to the magazine.
276
On April 28, 2016, following a scheduling hearing with the motion judge, the parties were given a hearing date and a
timetable to file their materials. In none of his numerous objections to the timetable did Dr. Platnick's counsel mention the need
for more time to pursue evidence about the existence of an interview.
277
On June 6, 2016, Ms. Bent was cross-examined on her affidavit. The issue of the interview was not raised by Dr.
Platnick's counsel. There is, in fact, no indication that he took steps to obtain relevant information or evidence about it from
anyone at the magazine or its representatives in the two months between the filing of Ms. Bent's motion to dismiss and the
hearing on June 27, 2016. Nor at any other time before then did he follow up on the obvious conflict in the pleadings about
the existence of an interview.
278 On June 13, 2016, the magazine filed its statement of defence in the related defamation proceeding started by Dr. Platnick
for its republication of Ms. Bent's email. The claim was for $16.3 million in damages. The statement of defence contained
two sentences stating that the magazine's associate editor had sought and obtained Ms. Bent's permission before publishing her
email as part of an article in the magazine.
279
When the hearing before Dunphy J. took place two weeks later on June 27, 2016, Dr. Platnick did not mention the
reference to an interview in the magazine's statement of defence, let alone request an adjournment to pursue further evidence
on that basis.
280
It was not until July 5 — over three weeks after the magazine filed its statement of defence — that counsel for Dr.
Platnick corresponded by email with counsel for the magazine. Two of the emails from these exchanges are the subject of Dr.
Platnick's motion to admit fresh evidence. In them, counsel for the magazine claims that the magazine's associate editor told
him that he sent an email to Ms. Bent attaching the article which referenced Dr. Platnick, and then had a discussion with Ms.
Bent in which she acknowledged being the author of the email in the article and voiced no objection to its publication.
281 On November 8, 2016, over four months after the motion hearing and while the decision was under reserve, Dr. Platnick
sought to enter these emails into the record as fresh evidence. The motion judge denied the motion, stating:
The plaintiff had 18 months to pursue that issue before argument of the s. 137.1 motion on its merits on June 27, 2016. The
issue of the alleged "interview" given [b]y Ms. Bent and Ms. Bent's position with respect to it was plainly joined in the
pleadings by March 31, 2015. It was also squarely raised in Ms. Bent's affidavit filed on this motion that that affidavit was
the object of cross-examination .... Dr. Platnick's failure to cross-examine on that issue reflects his own tactical choices
but cannot form the basis of a last-minute request to open new avenues for resisting the making of an order under s. 137.1
of the CJA. Permitting such a late amendment would substantially frustrate the intent of s. 137.1(6) in my view and ought
not to be permitted.
.....
The fact of the matter is that (i) all of the fresh allegations are matters that were either known or readily discoverable by
the plaintiff in the 18 months between his action being commenced and the hearing of the motion to dismiss it; and (ii) all
or substantially all of the matters raised in the amended pleadings are addressed in the pleadings already or referenced in
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the record that was already before me on June 27, 2016. The proposed amendments can form no basis to request argument
on the motion to be re-opened or the process to be started afresh.
.....
Is it otherwise in the interests of justice that I allow the evidence to be filed at this stage? In my view it is not. To the
contrary, allowing these two affidavits to be added to the record of a motion already fully-argued and taken under reserve
would be a clear abuse of process. [Emphasis in original.]
(paras. 36, 38 and 72; see also paras. 44-46 (CanLII))
282 No opportunity was ever taken — or sought — by Dr. Platnick to determine whether Ms. Bent gave either an interview
to the magazine or her permission to publish the email. Dr. Platnick was served with Ms. Bent's motion to dismiss his lawsuit
15 months after filing his statement of claim. In that time, he took no steps to pursue evidence about an interview the existence
of which he himself had raised in his pleadings. Even after Ms. Bent filed her motion to dismiss, Dr. Platnick made no efforts
to obtain evidence about whether there had been an interview until well after the conclusion of the hearing of the motion on
its merits and then only by way of untested emails.
283
Dr. Platnick has offered no reasonable explanation for why he did not pursue the contested issue of the existence of
an interview.
284
Dr. Platnick claims that he was only alerted to this issue after reviewing the magazine's statement of defence. But it is
hard to see how the magazine's pleading brought something to his attention that he himself had raised in the statement of claim
he had filed 15 months earlier. The fact that there are expedited timelines does not explain the absence of any efforts at any
time to pursue the issue, or ask for an adjournment to do so.
285
Dr. Platnick also argued that since Ms. Bent had denied having an interview with the magazine in her statement of
defence, he had no reason to cross-examine her about it. But conflicts in the parties' pleadings are precisely the sorts of issues
that are meant to be explored in cross-examination.
286
Finally, Dr. Platnick argued that there was no judicial guidance on interpreting s. 137.1 when he prepared his motion
record. But even on a plain reading of the legislation, Dr. Platnick had to be aware that he was required to prove that Ms.
Bent had no valid defences and that he had suffered harm as a result of her expression. Given the nearly 1000-page record he
submitted for the motion hearing, there is no doubt that Dr. Platnick understood the importance of providing evidence on these
issues. Yet even though he challenged the defences available to Ms. Bent on several grounds, he did not do so on the issue of
the existence of an interview, the basis of his seeking to introduce fresh evidence. He clearly regrets his decision to leave this
issue unexplored, but as the motion judge noted, "Regrets about arguments not made and evidence not led are part of the life
of an advocate .... [D]ecisions must be made and hearings must end."
287

There is, in short, no evidence of anything approaching due diligence in this case.

288 The importance of a finding of lack of due diligence varies by context (Palmer, at p. 775; Donald J. M. Brown, with the
assistance of David Fairlie, Civil Appeals (loose-leaf), at pp. 10-19 to 10-21). In the context of a s. 137.1 motion, it seems to me
that an approach is necessary that aligns with the purposes of the legislation. The timelines imposed by s. 137.2, the prohibition
on amending pleadings without leave in s. 137.1(6), and the direction in s. 137.3 that appeals be heard "as soon as practicable",
are all reflections of the overarching goal of expediting proceedings. These are statutory directions, not inconveniences to be
circumvented by the subsequent attempt to admit evidence a party could have discovered through reasonable efforts. It would
"undermin[e] the rationale" of the legislative regime if parties could "ignore the obligation to produce evidence of merit before
the trial court, and then rely on a fresh evidence application on appeal to defeat summary dismissal" (McDonald v. Brookfield
Asset Management Inc., 2016 ABCA 375 (Alta. C.A.), at para. 21).
289
Aggravating this concern in the present case, is the fact that admitting the emails would require the Court to overturn
the factual findings of the motion judge. The motion judge exercised his discretion not to admit the evidence on the basis that it
was "readily discoverable" well before the motion hearing, and that Dr. Platnick had not offered a "reasonable explanation" for
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failing to place such evidence before the court at least by the time he cross-examined Ms. Bent (emphasis added). The motion
judge explained at length why Dr. Platnick had not exercised due diligence in pursuing the emails which he now claims to be
critical to resolving these appeals. The motion judge noted, correctly, that the possibility of an interview was "plainly joined in
the pleadings" many months before the motion hearing; that Dr. Platnick had taken no steps to pursue evidence about the issue
for 18 months; that he had failed to cross-examine on the issue; and that he had not sought leave to file any relevant evidence
at the motion hearing even though the magazine had filed its statement of defence 2 weeks before the hearing started.
290 Disregarding the findings of the motion judge would frustrate the goals of s. 137.1. Allowing parties a perpetual right to
try to have previously-rejected evidence admitted will, with respect, encourage more attempts to "broaden the field of combat"
on appeal (Public School Boards' Assn. (Alberta) v. Alberta (Attorney General), [2000] 1 S.C.R. 44 (S.C.C.), at para. 10) — the
inverse of the legislature's intent to ensure expedited proceedings under s. 137.1.
291
Due diligence protects against dilatory evidence-gathering that interferes with the expeditious and fair resolution of
proceedings. Concerns about fairness are heightened when, as here, a party makes no efforts to pursue a relevant issue raised
in their own pleadings until after they have had the benefit of having their case tested at a hearing.
292 Like the Court of Appeal, I see no basis for interfering with the motion judge's exercise of discretion. I would, accordingly,
refuse to admit the emails on the basis of lack of due diligence.
293 The emails, in any event, do not represent "credible" evidence, that is, evidence "reasonably capable of belief". They are
unsworn and untested. In addition, the statements from counsel for the magazine about statements by the magazine's associate
editor, are double hearsay from a party embroiled in a $16.3 million lawsuit against Dr. Platnick in which his "discussion" with
Ms. Bent was a potentially decisive issue.
294 Controversial, untested evidence on matters "that concern the immediate parties" and purport to "disclose who did what,
where, when, how and with what motive or intent" should not be admitted either as fresh evidence, or as evidence, period. The
Court has refused to admit such evidence even where it related only to background legislative facts (Public School Boards'
Assn., at para. 16).
295
The claims about the existence of an "interview", moreover, are directly contradicted by the evidence properly in
the record, and are uncorroborated by any objective evidence. The magazine article itself, for example, does not mention any
communication with Ms. Bent, and there is no record of her being interviewed by anyone at the magazine.
296 Finally, the emails cannot reasonably be expected to have affected the result of Ms. Bent's motion to dismiss Dr. Platnick's
defamation case. Because they contain untested hearsay, the emails would not have been admissible for the truth of their contents
(see Bukshtynov v. McMaster University, 2019 ONCA 1027 (Ont. C.A.), at paras. 24-25; Graham Underwood and Jonathan
Penner, Electronic Evidence in Canada (loose-leaf), at pp. 13-13 to 13-16). And, in any event, they address almost none of
the issues relevant to qualified privilege. They do not address whether Ms. Bent's communication was made in circumstances
attracting qualified privilege, nor do they assist in resolving whether sending that message to Listserv members was reasonably
appropriate in the circumstances. They have negligible probative value in establishing Ms. Bent's state of mind nearly two
months before the republication of her email by the magazine, and are entirely consistent with Ms. Bent's honest belief in the
truth of her comments and the reasonableness of those beliefs.
297
Even on the narrow issue of republication, the emails do not undermine the "real prospect" that Ms. Bent's defence of
qualified privilege will succeed at trial. At its highest, Dr. Platnick's argument for how the evidence could be expected to affect
the result is this: the emails might lead to admissible evidence at trial from the magazine's associate editor about a possible
discussion he had with Ms. Bent; which might be accepted by a trier of fact despite minimal corroboration and despite Ms.
Bent's denial of such a discussion; which might, depending on the details of the discussion, allow a trier of fact to infer that
Ms. Bent implicitly authorized republication; which might result in Ms. Bent being held responsible for the content of an article
which, in any event, was not published until after most of the harm alleged by Dr. Platnick had occurred. This speculative line
of reasoning could not possibly have affected the motion judge's decision to dismiss Dr. Platnick's lawsuit.
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298 The admission of fresh evidence on appeal is an "exceptional" step (R. v. M. (P.S.) (1992), 77 C.C.C. (3d) 402 (Ont. C.A.),
at p. 411). The Palmer criteria reflect a "broader judicial policy to achieve finality on the factual record at the trial level, with
very limited exceptions" (Public School Boards' Assn., at para. 10; see also Iroquois Falls Power Corp. v. Ontario Electricity
Financial Corp., 2016 ONCA 271, 398 D.L.R. (4th) 652 (Ont. C.A.), at para. 49). The matters in issue between the parties are
supposed to "narrow rather than expand as [a] case proceeds up the appellate ladder" (Public School Boards' Assn., at para. 10).
299 Admitting the two emails would do exactly the opposite. It would require the Court to overturn the exercise of discretion
by the motion judge, ignore Dr. Platnick's demonstrable lack of due diligence, and accept unsworn, untested, hearsay evidence,
all to obtain information that would not, in any event, have affected the result of Ms. Bent's dismissal hearing. Such an outcome,
in my respectful view, would not only frustrate the purposes of s. 137.1, it would inexplicably depart from our jurisprudence
on the admission of fresh evidence.
300

I would therefore dismiss the motion to adduce fresh evidence.

301

I would allow the appeals with costs throughout.
Appeal dismissed; motion granted in part.
Pourvoi rejeté; requête accordée en partie.

Footnotes
1

Dunphy J. of the Ontario Superior Court referred to the date of the email as November 14, 2014, in his reasons: 2016 ONSC 7340,
136 O.R. (3d) 339. The correct date is November 10, 2014.

2

Sibley & Associates has also been referred to as Sibley SLR and SLR Assessments.

3

Strategic Lawsuit Against Public Participation.

4

Dr. Platnick has provided this Court with evidence that the term "consensus" is a misnomer because the requirement to obtain a
"consensus" and the signatures of the medical assessors is a vestige of an antiquated statutory regime that was legislatively repealed
in 2006. The current SABS regime no longer requires a consensus, and Ms. Bent — being the president-elect of the OTLA and
familiar with the SABS — would have known that Dr. Platnick was not actually mispresenting the existence of a medical consensus.
In fact, it might have been plainly understood that no medical consensus on SABS classification could have possibly existed given the
unfamiliarity of the four medical assessors from Nova Scotia with Ontario's SABS regime (one of the medical assessors even stated
that the SABS criteria he was mandated to use were "outdated" and not "appropriate"): A.R., vol. V, at p. 182. Thus, there are grounds
to believe that Ms. Bent's statement that Dr. Platnick misrepresented a medical consensus is not substantially true.

5

Section 22 of the Libel and Slander Act provides that "[i]n an action for libel or slander for words containing two or more distinct
charges against the plaintiff, a defence of justification shall not fail by reason only that the truth of every charge is not proved if the
words not proved to be true do not materially injure the plaintiff's reputation having regard to the truth of the remaining charges".

6

The motion judge referred to Dr. Platnick's "client" in making this argument. It is unclear whether the motion judge was referring to
the vendor company or the insurer, which are different companies. While the insurer has an economic interest in a non-catastrophic
impairment designation, the vendor company has no such economic interest, as it is not a party to an insurance arbitration. Dr.
Platnick is retained by the vendor company, not by the insurer. Further, the company might be more appropriately characterized as
Dr. Platnick's employer rather than as his "client". It is therefore unclear whether the motion judge's characterization is accurate in
any sense, which evidences a misapprehension of the evidence that I hope to clarify by means of this footnote.

7

At trial, a judge or jury might reasonably come to the conclusion that privilege does attach to the occasion upon which Ms. Bent's
communication was made. However, it is not necessary to decide this point on this s. 137.1 motion, so I do not endeavour to do so,
and therefore I do not foreclose either conclusion.
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8

The motion judge found that Dr. Platnick's allegation that Ms. Bent gave an interview "was supported by no evidence whatsoever
and appears on its face to be manifestly untrue": Sup. Ct. reasons, at paras. 24-25. While he did not have the KMI Letters before him,
to the extent that his s. 137.1(4)(b) analysis depended on that finding, it cannot be given deference.

9

These timelines are set out in s. 137.2.

10

The letter from Dr. Dua has no relevance to whether Ms. Bent has a valid defence of qualified privilege.

End of Document
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1
This is the appeal of an order dismissing the appellant Subway Franchise Systems of Canada, Subway IP Inc., and
Doctors Associates Inc. ("Subway")'s action for defamation against the Canadian Broadcasting Corporation and certain named
employees ("CBC"), pursuant to s. 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA").
2 In a CBC Marketplace television program, online media report, and Twitter posts to the public, CBC represented that only
approximately 50% of the DNA in Subway chicken was chicken DNA. The report was based on test samples conducted by
Trent University's Natural Resources DNA Profiling & Forensic Centre ("Trent").
3 The appellant Subway brought a $210 million action against the CBC and Trent for defamation, and a claim against Trent
only, for negligence. Subway sought damages against CBC for loss of reputation, loss of sales, and damage to the value of
Subway's trademarks.
4
CBC and Trent each brought a motion pursuant to s. 137.1 of the CJA. CBC sought to dismiss Subway's entire action
against it, while Trent sought to dismiss the claim against it for negligence. The motion judge dismissed the action against the
CBC but allowed the negligence claim (which was the only subject of Trent's motion) to continue. He ordered Subway to pay
full indemnity costs to the CBC, and Trent to pay partial indemnity costs to Subway.
5 Both Subway and Trent have appealed. These reasons only address Subway's appeal of the dismissal of the action against
CBC. The Trent appeal is addressed in a separate decision of this court.
6 CBC took the position that the lawsuit against it was aimed, not at vindicating Subway's reputation or recovering losses, but
rather, at shutting down discussion about issues of public interest. CBC claimed that Subway's action amounted to a Strategic
Litigation Against Public Participation ("SLAPP") suit.
7 Subway claims the motion judge erred in dismissing Subway's defamation claim against the CBC. The motion judge held
that the subject matter involves issues of public interest and the claim has substantial merit.
8

Subway claims the motion judge erred in holding that,
(a) Subway did not establish that there are grounds to believe CBC has no valid defence in the proceeding, and
(b) The public interest favours dismissal of Subway's action against the CBC and its employees.

9

In particular, Subway claims the motion judge:
a. Delved unduly into the merits of the claim;
b. Failed to consider and or misapprehended relevant facts relating to the defence of responsible communication;
c. Wrongly held that deference to CBC's editorial decisions should cloak the entire decision;
d. Failed to consider whether Subway's action was a SLAPP suit; and
e. Minimized the extent of Subway's damages by viewing them in the context of Subway's business as a whole.

10
Subway also claims the motion judge erred in ordering Subway to pay costs of the motion to the CBC in the amount
of $764,724.50.
11
After this appeal was heard, the Supreme Court of Canada released its companion decisions on the interpretation of
s. 137.1 of the CJA in 1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 (S.C.C.) ("Pointes") and Bent
v. Platnick, 2020 SCC 23 (S.C.C.) ("Bent"). Counsel were permitted to file supplementary facta to address the effect of these
decisions on this case. Both parties agreed that this court's approach in Pointes was largely affirmed by those decisions with
minor modifications as set out herein.
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For the reasons that follow, I would allow the appeal.

B. BACKGROUND EVIDENCE
(1) CBC's investigation
13 In July 2016, CBC contacted Trent to see if Trent could determine the percentage of chicken in a cooked chicken product.
Trent confirmed that it could. Trent was retained by the CBC and Matt Harnden conducted Trent's testing.
14 The Trent laboratory is not certified by the International Organization for Standardization ("ISO"). (The ISO certification
demonstrates that a laboratory is compliant with international standards for quality assurance.) Nor had Trent done this type
of testing before.
15
The CBC also retained Dr. Robert Hanner, an Associate Professor in the Department of Integrative Biology at the
University of Guelph, to comment on Trent's reports.
(2) Requests for Response from Subway Prior to Airing the Program
16 CBC was in touch with Subway's public relations firm to advise that it was conducting testing. On February 1, 2017, after
six months of testing, the CBC wrote to advise that they had "preliminary" results in respect of the DNA testing, to the effect
that Subway's chicken products were 50% soy, and requested Subway's response by February 2, 2017.
17 On February 15, 2017, the CBC again wrote to Subway advising that they would be broadcasting "next week", and sought
a response by February 17, 2017.
18
On February 16, 2017, Subway asked for more information on the test results and the CBC provided Subway with a
copy of the tests.
19
On February 17, 2017, the CBC requested a response by February 20 at noon. On February 20, 2017, Subway provided
the CBC with the following statement:
SUBWAY Canada cannot confirm the veracity of the results of the lab testing you had conducted.
However, we are concerned by the alleged findings you cite with respect to the proportion of soy content. Our chicken
strips and oven roasted chicken contain 1% or less of soy protein. We use this ingredient in these products as a means
to help stabilize the texture and moisture. All of our chicken items are made from 100% white meat chicken which is
marinated, oven roasted and grilled.
Finally, all of our chicken items (and every item on our menu, for that matter) are inspected by the Canadian Food Inspection
Agency, and all of our offerings meet or exceed CFIA standards. The same holds true for all Canadian and U.S. labelling
requirements.
20
The CBC provided additional information to Subway on February 21, 2017. Subway responded with the following
statement:
Again we disagree with your test results. Our recipe calls for 1% or less of Soy protein in our chicken products. We tested
our chicken products recently for nutritional and quality attributes and found it met our food quality standards. We will
look into this again with our supplier to ensure that the chicken is meeting the high standard we set for all of our menu
items and ingredients.
21

Subway refused to participate in an on camera interview.

(3) Concerns Expressed by Dr. Hanner Before Marketplace was Aired
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22
On February 9, 2017, Dr. Hanner expressed concern about the test results: "You need to be aware these results could
easily be over-stated as the methods (as reported) do not stand up to scrutiny because they lack detail and appear to contain
conflicting details". (In an earlier telephone conversation with the CBC, Dr. Hanner had stated that "DNA alone is probably
not the answer".)
23
However, on February 11, 2017, Dr. Hanner sent a follow up email to the CBC to say that "I am happy with the follow
up report and am pleased that they acknowledge that they are reporting DNA ratios and that they cannot be taken as exact mass
ratios in the product - but are indeed good indicators that Subway had much more soy in their product than the others...."
(4) The Alleged Defamatory Remarks
24 The Marketplace program was televised on February 24, 2017, the online article reporting on the broadcast was published
the same date, and a number of tweets were published on or about the same time.
25
The Marketplace television episode was promoted as the "Chicken Challenge". The program compared the chicken
content in chicken products sold by Subway with those of its competitors.
26
The following discussion between Charlsie Agro, a member of the Marketplace team, and Harnden, took place during
the program:
Agro: Will a DNA test tell us how much chicken is actually in the chicken?
Harnden: It will give you a rough estimate of a ratio between chicken and plant, if there's plant.
.....
Agro: DNA tests won't give us an exact percentage of the amount of chicken in the whole piece of chicken, but Matt
says it's a good indicator. This idea if you're not getting 100% chicken DNA, does that mean that you're not getting 100%
actual chicken meat?
Harnden: Yeah, exactly so there would be legitimate chicken in there, but mixed with some plant filler.
27

In a taste test segment where guests sampled fast food chicken products Harnden stated that:
Our DNA test shows that it could be less than 50% chicken ... And Sample C? Well our DNA test shows it's only slightly
more than 50% chicken. And who makes both C and D? Subway.

28

In an interview between Agro and Ben Boher, a food scientist, Agro stated that:
Agro: [O]ur DNA test shows Subway's strips and oven roasted chicken could be only about 50% chicken. And guess what?
The rest, mostly soy.

29 The program was accompanied by an article published by CBC on its website called "What's in your chicken sandwich?
DNA tests show Subway sandwiches could contain just 50% chicken". The article reads in part as follows:
DNA tests show Subway sandwiches could contain just 50% chicken. [...]
A DNA analysis of the poultry in several popular grilled chicken sandwiches and wraps found at least one fast food
restaurant isn't serving up nearly as much of the key ingredient as people may think. [...]
Looks like chicken. Tastes like chicken. But is it really all chicken?
30

Further comments were made in "Tweets" such as the following:
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Get ready east coast!! How much chicken is actually in your fast food grilled chicken?? @cbcmarketplace will tell you
next !!! [...]
Any guesses what else could be in your chicken??[...]
If you ordered a chicken sandwich at Subway, it might only be about half chicken. [...]
More from @cbcmarketplace investigation: DNA test shows Subway sandwiches could contain just 50% chicken. [...]
Order chicken instead of red meat? You might be getting less real chicken than you think at fast food restaurants. [...]
Is your chicken actually chicken?
(5) Resulting Actions Taken by the Parties
31

On March 1 after the Marketplace program had aired, Dr. Hanner advised the CBC that,
I do want to come back to this issue of processing. If, for some reason, their chicken has experienced heavy processing
that degrades DNA while the soy has not, it will make the soy seem over-represented. Unless manufacturers are willing to
allow us to test ingredients at different points along the production process to determine whether and to what extent, that
DNA may be degraded, it becomes challenging to extrapolate DNA ratios to ingredient mass ratios. So, to comfortably
say their claim of 1% or less soy is 'unreasonable' without knowledge of the manufacturing process might be overstepping
what we can say from the data.

32
That same day, the CBC posted an online, post-publication follow-up story entitled, "Subway defends its chicken". The
story included Subway's own test results. The article concedes that DNA testing is "nuanced" and does not reveal percentages,
and explains that Subway's own laboratory tests showed a 1% soy content in the chicken products.
33 Subway claims there were approximately three billion impressions of the CBC Marketplace story, as the story was widely
reported or referenced throughout Canada, the US, and internationally.
34
Certain Subway internal communications indicated that Subway at one time considered that the Marketplace Report
had only had a small impact on sales. However, Subway's expert provided a preliminary opinion that Subway had suffered
significant financial losses. There was also evidence that Subway had spent over $500,000 in professional fees in responding
to the Marketplace Report.
35 Subway issued a Fresh as Amended Statement of Claim ("Claim") against the CBC and Trent on January 4, 2018. In the
Claim, Subway sought damages against the CBC and its employees for defamation in the amount of $210 million.
36
On September 24, 2019, the CBC brought a motion to dismiss the claim for defamation against the CBC and its named
employees, pursuant to section 137.1(3) of the CJA.
C. THE TEST ON A S. 137.1 MOTION
(1) The Objective of the Legislation
37
Section 137.1 of the CJA addresses the concern that participation in matters of public interest may be hampered by the
fear of legal reprisals.
38
The stated objective as articulated by then Attorney General of Ontario Meilleur, was to "quickly identify and deal
with strategic lawsuits, minimizing the emotional and financial strain on defendants ...and strike a balance that will help ensure
abusive litigation is stopped but legitimate action can continue". (Legislative Assembly of Ontario (2014) at p. 1971.)
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39
Consistent with these objectives, the motion judge need only conduct a preliminary assessment of the merits: Pointes,
at para. 37.
(2) The Wording of the Provision
40

The provision reads as follows:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.

41

"Expression" is defined to include any communication.

42
At the first stage, the defendant must demonstrate that the litigation arises out of an expression that relates to a matter
of public interest. Section 137.1 of the CJA provides that,
(3) ... a judge shall, subject to subsection (4), dismiss the proceeding against the person if the person satisfies the judge
that the proceeding arises from an expression made by the person that relates to a matter of public interest.
43

If the expression is found to relate to a matter of public interest, the onus shifts to the plaintiff:
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party [plaintiff] satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.

D. ISSUES THAT ARE NOT CONTESTED ON THIS APPEAL
(1) Communications Involving Matters of Public Interest
44

The motion judge acknowledged that the expression relates to a matter of public interest. He held that,
It is not particularly controversial to say that the public has an interest in knowing the ingredients, and percentage quantities
thereof, of the foods they commonly ingest. Courts have had little hesitation in concluding that consumer advisory and
protection issues regarding businesses catering to the public are within the "public interest": Level One Construction Ltd.
v. Burnham, 2018 BCSC 1354, para. 179.

45
He then correctly noted that once the "public interest" threshold is crossed, the onus shifts to the responding party (in
this case, Subway) to establish that the proceeding should not be dismissed.
(2) Claim of Substantial Merit
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The motion judge accepted that Subway's claim has substantial merit. He held that:
[T]here is considerable evidence that suggests the false and harmful nature of the information conveyed to the public in
the Marketplace Report. ...[T]hese alleged falsities went directly to Subway's business reputation as a purveyor of food. In
supporting its claim, Subway has done a significant amount of work in obtaining expert evidence, in having the chicken
products in question tested and re-tested by independent laboratories, and in demonstrating the wide circulation of the
CBC's broadcast and publication.

47

The findings that,
(a) The CBC established that the communications are expressions on matters of public interest, and
(b) The proceeding has substantial merit,

are not challenged on this appeal.
E. THE ISSUES TO BE DETERMINED ON THIS APPEAL
48
The issues to be determined on this appeal are whether the motion judge erred in deciding that Subway has not satisfied
its onus to establish that:
(a) There are grounds to believe CBC has no valid defence; and
(b) The public interest in protecting the expression outweighs Subway's likely harm.
49

Subway also claims CBC should not have been awarded costs of the proceeding in the amount of $764,724.50.

F. ANALYSIS OF THE MOTION JUDGE'S DECISION AND CONCLUSION
(1) The First Issue: S. 137.1(4)(a): Whether Subway established that there are Grounds to Believe CBC has no Valid Defence
50

Subway claims the motion judge erred in law by:
(a) Applying the wrong test in deciding whether there were grounds to believe CBC has no valid defence; and
(b) Assessing the claim as though he were the ultimate trier of fact, not a motion judge making a preliminary assessment.

(a) The Threshold to be Applied to Establish Grounds to Believe No Defence
51
Pointes and Bent, the two seminal decisions on the subject of s. 137.1 of the CJA, had not yet been released when the
motion judge delivered his reasons. Those cases clarify the threshold to be met by a plaintiff in respect of s. 137.1(4)(a).
52
Findings of "'substantial merit' and 'no valid defence' should be seen as constituent parts of an overall assessment of the
prospect of success of the underlying claim": Pointes, at para. 59.
53
The plaintiff is only "required to show that there is a basis in the record and the law — taking into account the stage of
the proceeding — to support a finding that the defences ... do not tend to weigh more in [the defendant's] favour." (emphasis
in original): Bent, at para. 103.
(b) What Constitutes "Grounds to Believe"
54 "Grounds to believe" means "something more than mere suspicion, but less than ... proof on the balance of probabilities":
Mugesera c. Canada (Ministre de la Citoyenneté & de l'Immigration), 2005 SCC 40, [2005] 2 S.C.R. 100 (S.C.C.), at para.
114; cited with approval in Pointes at para. 40.
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55
Given the early stage of the proceeding, that damage assessment can be an ongoing process, and that such motions
are meant to weed out clearly defective claims, there is only a limited assessment of the evidence from the motion judge's
perspective: Pointes, para. 39. If the motion record raises serious credibility issues or inferences to be drawn from competing
primary facts, the motion judge must avoid taking a "deep dive" into the ultimate merits and instead, engage in a much more
limited analysis: 1704604 Ontario Ltd. v. Pointes Protection Association [2018 CarswellOnt 14179 (Ont. C.A.)], at para. 78.
56
"A determination that a defence 'could go either way' in the sense that a reasonable trier could accept it or reject it, is
a finding that a reasonable trier could reject the defence.": Bondfield Construction Company Limited v. The Globe and Mail
Inc., 2019 ONCA 166 (Ont. C.A.), at para. 15.
57 As Cavanagh J. so aptly put it: "Where a trier could reasonably conclude that the defendants did not conduct a sufficiently
diligent investigation... a trier could reasonably conclude that the defence of responsible communication would not succeed":
Hamlin v. Kavanagh, 2019 ONSC 5552 (Ont. S.C.J.), at para. 45.
(c) The Defence of Responsible Communication
58
The defence of responsible communication will apply where the publication is on a matter of public interest, and the
publisher diligently tried to verify the allegation taking into account:
(a) the seriousness of the allegation;
(b) the public importance of the matter;
(c) the urgency of the matter;
(d) the status and reliability of the source;
(e) whether the plaintiff's side of the story was sought and accurately reported;
(f) whether the inclusion of the defamatory statement was justifiable;
(g) whether the defamatory statement's public interest lay in the fact that it was made rather than its truth ("reportage"); and
(h) any other relevant circumstances.
Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 126.
59 Responsible efforts must be made to take reasonably diligent steps to validate the accuracy of the statements made: Casses
v. Canadian Broadcasting Corp., 2015 BCSC 2150 (B.C. S.C.), at paras. 498-530 and Grant, at para. 122.
(d) The Motion Judge's Analysis of the First Issue
60
The motion judge acknowledged that if Subway is able to establish that a trier of fact could reject the CBC's defence of
responsible communication, the case should not be dismissed: at para. 66.
61
He also acknowledged that his role was only to conduct a "limited merits analysis" to determine whether Subway
had demonstrated on a balance of probabilities that there are reasonable grounds to believe CBC has "no valid defence" of
responsible communication: at para. 70.
62
The motion judge held that Subway did not satisfy its onus to show there were grounds to believe CBC's defence of
responsible communication would succeed because:
(a) CBC chose Trent, an independent university laboratory;
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(b) Trent ran multiple tests on the Subway products all of which found that Subway's chicken had substantially more plant
DNA than the others;
(c) CBC retained an outside expert in DNA testing who confirmed that Trent's laboratory methodology and results were
credible;
(d) CBC provided the results to Subway and asked them to respond. Subway had ample time to respond to the CBC before
the program was aired;
(e) Subway's only response was that its chicken was supplied by a third-party source and all chicken items are inspected
by the Canadian Food Inspection Agency, and meet or exceed their standards;
(f) A paraphrased version of Subway's response was included in the Marketplace Report;
(g) Subway declined to supply its own test data to the CBC;
(h) Subway refused to appear in the CBC broadcast on February 24, 2017; and
(i) After the program was aired, on March 1, 2017, the CBC posted an online, post-publication follow-up story entitled,
"Subway defends its chicken". The story included Subway's own test results. The article concedes that DNA testing is
"nuanced" and does not reveal percentages, and explains that Subway's own laboratory tests showed a 1% soy content
in the chicken products.
63

The motion judge therefore concluded that,
The CBC ... made significant efforts to inquire into the veracity of the tests they were reporting. On the state of the record,
I find it hard to conceive of a reasonable jury finding that CBC has no valid defense of responsible communication.

(e) Analysis and Conclusion of the First Issue: Whether there are Grounds to believe CBC has no valid defence
64
It is agreed that the claim has substantial merit. Moreover, CBC concedes that a high degree of diligence was required,
given the severity of the allegations and their likely impact on Subway: Reasons of the motion judge, para. 56.
65
The motion judge held that the CBC exercised due diligence before publishing the findings and that Subway did not
establish grounds to believe the CBC has no valid defence of responsible communication.
66
In so finding, the motion judge erred in law by applying a standard that was higher than the standard articulated by the
Supreme Court in its recent decisions.
67 In Bent at para. 103, the Supreme Court held that a plaintiff need only demonstrate "that there is a basis in the record and
the law — taking into account the stage of the proceeding — to support a finding that the defences [the defendant] put in play
do not tend to weigh more in [the defendant's] favour." (emphasis in original).
68
Subway demonstrated there is a basis in the record to support a finding that the defence of responsible communication
at this stage, does not tend to weigh more in CBC's favour. That evidence includes the following:
a) CBC knew that accreditation of a laboratory by the ISO is important, but declined to have an ISO-accredited
laboratory conduct the testing. The ISO certification confirms that a procedure has all the requirements for
standardization and quality assurance;
b) CBC knew Trent was not an ISO certified laboratory and that it had not done this type of testing before;
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c) Dr. Robert Hanner, an expert retained by CBC, expressed concerns both before Trent started doing the testing
and after Trent delivered its preliminary analysis about whether Trent could determine the percentage of chicken in
a sample;
d) Subway disputed the results;
e) CBC did not initially report Subway's statement that "[o]ur chicken strips and oven roasted chicken contain 1%
or less of soy protein ... to help stabilize the texture and moisture" in its broadcast. That information was only
communicated in an article published by the CBC one week after the program was aired, on March 1;
f) CBC spoke to a confidential source from Grand River (Subway's supplier) regarding the composition of the chicken
products. That source did not corroborate the results of the Trent tests; and
g) There was no need to urgently disseminate the information to the public and the CBC could have delayed the
broadcast until the information could be verified.
69

The motion judge himself outlined some of these factors as "red flags" that are "potentially quite significant".

70
Later in the legal proceeding, Dr. Rainer Schubbert, Subway's expert on DNA methods and food testing, testified that
there were serious flaws in the tests leading to inaccurate results.
71
Questions were raised about the reliability of the findings and the results. The CBC concedes that a high degree of due
diligence was required given the seriousness of the allegations. There was no urgency to the dissemination of the information.
Had more due diligence been conducted before its dissemination, the information could have been verified.
72 There is therefore a basis in the record to support a finding that the defence of responsible communication does not tend
to weigh more in CBC's favour at this stage of the proceeding.
73
For these reasons, I find the motion judge erred in law by applying a standard higher than the standard articulated in
the recent Supreme Court cases in Pointes and Bent.
74
Because Subway met the threshold in s. 137.1(4)(a) articulated in Pointes and Bent, the second issue must therefore be
addressed as, in order to allow the action to proceed, Subway must also succeed on the second issue.
(2) The Second Issue: Whether the Harm Likely Suffered by the Responding Party is Sufficiently Serious that the Public
Interest in Allowing the Proceeding to Continue Outweighs the Public Interest in Protecting that Expression
75 To satisfy the public interest factor at s. 137.1(4)(b) of the CJA, Subway must establish that "the harm likely to be or have
been suffered by [Subway] as a result of the [CBC's] expression is sufficiently serious that the public interest in permitting the
proceeding to continue outweighs the public interest in protecting that expression."
(a) The Positions of the Parties
76

Subway claims the motion judge,
(a) Did not appreciate the substantial harm suffered by Subway;
(b) Improperly weighed the extent of Subway's damages, by assessing the damages as though he were the trial judge;
(c) Considered the scope of Subway's losses not in terms of the estimates of damages but only in the context of Subway's
overall business; and
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(d) Failed to consider that this case does not bear the four hallmarks of a SLAPP suit including evidence of a history of
attempts to silence critics, financial power imbalance, a punitive purpose, and minimal damages suffered: Platnick v. Bent,
2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.), aff'd 2020 SCC 23 (S.C.C.), at para. 98.
77
Subway contends it suffered significant loss of reputation, lost sales and legal fees and its objective was simply to seek
redress for those losses resulting from allegedly false reporting. Subway submits it has no history of using litigation to silence
its critics, and there is no significant financial or power imbalance between Subway and the CBC.
78
The CBC questions the extent of the harm suffered, notes Subway's extensive resources, and contends that Subway
"brought its substantial financial clout to bear on pursuing a damage claim that is out of all proportion to its realistic losses,
with the aim of silencing its critics such as CBC": motion judge's Reasons, at para. 91.
79 CBC takes the position that, "The disconnect between the amount claimed and Subway's internal assessment constitutes
another hallmark of a SLAPP."
(b) The Objectives of s. 137.1(4)(b): Weighing the Public Interest
80 Section 137.1(4)(b) is the core of the s. 137.1 analysis. The stated objective is to quickly identify and deal with strategic
lawsuits, and ensure abusive litigation is stopped but legitimate action can continue: Pointes, at paras. 61-62.
81
Summary procedures such as this, are intended to avoid the need for a trial where it is clearly unnecessary to achieve a
fair result. They are not meant to duplicate a trial at the outset of the proceeding.
82 They allow motion judges to "assess how allowing individuals or organizations to vindicate their rights through a lawsuit
— a fundamental value in its own right in a democracy — affects, in turn, freedom of expression and its corresponding influence
on public discourse and participation in a pluralistic democracy":Pointes, at para. 81 and Bent, at para. 139.
(c) Assessing the Harm Suffered
83
In assessing the harm likely to be suffered by a plaintiff, both monetary and non-monetary harm are relevant: Pointes,
at para. 69.
84
The court in Pointes cited with approval the words of then Attorney General of Ontario, Madeleine Meilleur, in
discussions preceding the enactment of the legislation that "reputation is one of the most valuable assets a person or a business
can possess" (Legislative Assembly of Ontario (2014), at p. 1971).
85 Neither reputational harm nor monetary harm is more important than the other. Nor is harm synonymous with the damages
alleged. The text of the provision does not depend on a particular kind of harm, but expressly refers only to harm in general:
Pointes, at paras. 11-13.
86
A plaintiff must simply "provide evidence for the motion judge to draw an inference of likelihood in respect of the
existence of the harm and the relevant causal link": Pointes, at para. 71.
(d) Assessing the Public Interest
87 In weighing the public interest in allowing a proceeding to continue, certain factors may be relevant, including a history of
attempts to silence critics, financial power imbalance, punitive purpose, and minimal damages suffered. The potential chilling
effect on future expression and the defendant's history of advocacy in the public interest may also be relevant: Pointes, at paras.
79 and 80.
(e) The Motion Judge's Decision
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88
The motions judge noted that, "CBC's estimate of the audience for the CBC's Marketplace Report is in the range of
858,000 viewers." The CBC story was also reported in publications such as USA Today, New York Post, Breitbart News, and
Perez Hilton.
89
Afterwards, the chicken content of Subway's sandwiches became a frequent pop culture reference, apparently complete
with a joke about the issue on the popular American television show, Saturday Night Live.
90
Subway's expert estimated financial losses due to lost sales in the United States to be in the range of $52.3 million, in
Canada in the range of $1.5 million, and Subway claims legal costs of dealing with the fallout are in the range of $500,000.
91

The motion judge accepted that the controversy became well known.

92
The motion judge noted however that CBC's scepticism that a Canadian broadcast and publication would have such an
impact in the United States, was bolstered by transcripts of conference calls between Subway and its franchisees. CBC claims
they disclose that Subway concluded the broadcast and online publication had some small impact on sales in Canada, but that bad
weather was the primary factor affecting Canadian sales post-Marketplace Report. In the United States, a much bigger market,
it did not appear to the Subway representatives on that calls that the Marketplace Report had any noticeable impact on sales.
93
Moreover, he held that "I cannot dismiss the [CBC]'s explanation out of hand" that "Subway is using litigation as an
intimidation tactic to chill any further consumer reports or investigations...": at para. 94. The motion judge concluded at paras.
95 and 98, that in assessing the public interest in protecting the expression, the interest,
[T]ouches on food product ingredients and truth in labelling food products, which is a consumer protection issue of the
highest order. ... Under the circumstances, I find that these public purposes are fulfilled by dismissing the action as against
CBC. They outweigh any potential impact that this may have on the private interest of Subway.
(f) Analysis of the Motion Judge's Assessment of the Public Interest
94

A motion judge's determination on this branch is entitled to deference.

95 With this in mind, the question is whether the motions judge erred in law in the manner in which he considered the harm
Subway likely suffered, and in his approach to weighing the public interest. I find that he did.
96

The motion judge failed to appreciate Subway's:
(a) reputational harm;
(b) the likelihood of serious financial harm; and
(c) that this proceeding does not bear the indicia of a SLAPP suit.

97 The broad dissemination of defamatory statements that Subway's chicken products are only half chicken in both Canada
and the United States, assuming those statements are false, is evidence from which one can infer that Subway likely suffered
significant reputational harm.
98 Moreover, while some Subway representatives may have told franchisees that Subway's financial losses were smaller than
the losses subsequently calculated by Subway's expert, the disconnect between that evidence was not a matter to be determined
on this type of motion. It was sufficient that there was some expert evidence that supported an inference that Subway may have
suffered serious financial losses.
99
At this early stage of this proceeding, there is evidence of significant reputational and financial harm. As Doherty J.A.
said in this court's decision in Pointes at para. 78, "If the motion record raises serious questions about the credibility of affiants
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and the inferences to be drawn from competing primary facts, the motion judge must avoid taking a 'deep dive' into the ultimate
merits of the claim under the guise of the much more limited merits analysis required by s. 137.1(4)(a)."
100
The inference of a likelihood of significant harm should not be discounted by the fact that Subway is a large enterprise
absent evidence that the proceeding was commenced for an ulterior and improper purpose.
101 The fact that the alleged losses at this stage while substantial, are considerably less than pleaded, does not mean they are
not substantial. In any event, the expert assessment of damages to date may not represent all losses as of the date of trial and
the amount pleaded represents the maximum allowable amount that could be awarded by the ultimate trier of fact.
102 Although the motion judge held he could not "dismiss out of hand" the possibility that this was a SLAPP suit, the decisions
of the Supreme Court in Bent and Pointes hold that the s. 137.1(4)(b) stage involves a public interest weighing exercise and not
simply an inquiry into the hallmarks of a SLAPP: Pointes, at paras. 79-81; Bent, at para. 171. Whether a party is attempting to
vindictively or strategically silence another party or is attempting to legitimately recover for harm arising from a defamatory
statement may form part of the public interest weighing inquiry: Bent, at para. 171. Here, there is no evidence of ulterior motive,
abuse of power or other improper purpose.
103 Allowing this action to proceed to a determination on the merits gives appropriate weight to the public interest in seeing
harm arising from defamatory statements remedied and the public interest in protecting the type of expression in which CBC
engaged. At the heart of the action is CBC's ability to rely on the defence of responsible communication. The continuation of
the action should not deter others from expression, but should deter others from making remarks without first taking reasonable
steps to substantiate the veracity of those remarks particularly where, as in this case, there is no urgency to the dissemination
of that information: Bent, at para. 167.
104 For these reasons, I find the motion judge erred in law by engaging in an assessment of damages as though he were the
trial judge, in failing to appreciate that damage assessment may be an ongoing process, and in failing to appropriately weigh
the public interest.
105
At this stage of the proceeding, the public interest in allowing the action to be determined on the merits outweighs the
public interest in protecting this expression from being adjudicated.
(3) The Third Issue: Appeal of the Cost Award
106
Subway submits that, in the event that the judgement is not set aside, leave should be granted to appeal the Costs
Award. Subway claims the award was excessive and did not take into account the fact that the motion judge found the claim
had substantial merit. Subway claims the appropriate award should have been $250,000.
107
Leave to appeal is unnecessary as Subway was successful on this appeal, with the result that CBC's motion to dismiss
the action against it is dismissed. Accordingly, the motion judge's costs order in favour of CBC must also be set aside.
108
Section 137.1(8) provides that the presumptive rule is that a failed motion to dismiss attracts no costs order, unless
the judge considers such an order to be appropriate. As the action will now proceed, it is not appropriate to order costs of the
motion below.
G. CONCLUSION
109
For the above reasons, I would allow the appeal and allow the action to continue as against the CBC and its named
employees.
110
Subway is entitled to partial indemnity costs of this appeal. If the parties are unable to agree on the quantum of costs
of this appeal, they are to make brief written submissions of no more than three pages, also within ten days of the release of
this decision.
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David Brown J.A.:
I agree.
B. Zarnett J.A.:
I agree.
Appeal allowed.

End of Document
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Headnote
Torts --- Defamation — Publication — Publication in mass media — Newspapers — General principles
Defence of responsible communication on matters of public interest — Plaintiffs brought action for defamation/libel for article
newspaper published concerning proposed private golf course development — Article aired views of residents critical of
environmental impact and suspicious that personal plaintiff owner was exercising political influence — Jury found defendants
liable and awarded damages — Defendants successfully appealed, and new trial was ordered — Plaintiffs appealed, seeking
to reinstate trial verdict — Defendants cross-appealed, seeking dismissal of action — Appeal and cross-appeal dismissed —
Common law should be modified to recognize defence of responsible communication on matters of public interest — In view
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of this new defence, as well as errors in jury instruction on fair comment, new trial was required — New defence will apply
where (a) publication is on matter of public interest, and (b) publisher was diligent in trying to verify allegation, having regard
to seriousness of allegation, public importance of matter, urgency of matter, status and reliability of source, whether plaintiff's
side of story was sought and accurately reported, whether inclusion of defamatory statement was justifiable, whether statement's
public interest lay in fact that it was made rather than its truth (reportage), and any other relevant circumstances — It is for judge
to decide whether statement relates to matter of public interest and, if so, it is for jury to decide if defence is established —
Evidence in this case revealed basis for three defences: justification, fair comment, and responsible communication on matter
of public interest — All three defences should have been left to jury — Defence of fair comment was left to jury, but trial judge
erred in his charge to jury on fair comment — Trial judge failed to instruct jury that since reporter was conduit for comment
and not its maker, fact that he did not honestly believe it could not be used for finding malice unless in context of article, he
adopted comment as his own — It was open to jury to consider critical "done deal" remark in article as statement of fact —
This issue raised defence of responsible communication on matter of public interest; trial judge did not leave this or any similar
defence to jury.
Torts --- Defamation — Privilege — Qualified privilege — When qualified privilege arises — Miscellaneous
Plaintiffs brought action for defamation/libel for article newspaper published concerning proposed private golf course
development — Article aired views of residents critical of environmental impact and suspicious that personal plaintiff owner
was exercising political influence — Jury found defendants liable and awarded damages — Trial judge ruled that defence
of qualified privilege did not apply because story was primarily of local import and had very negative tone — Defendants
successfully appealed, and new trial was ordered — Plaintiffs appealed, seeking to reinstate trial verdict — Defendants crossappealed, seeking dismissal of action — Appeal and cross-appeal dismissed — Common law should be modified to recognize
defence of responsible communication on matters of public interest — Proposed change to law should be viewed as new defence,
leaving traditional defence of qualified privilege intact — In view of this new defence, as well as errors in jury instruction on
fair comment, new trial was required — New defence will apply where (a) publication is on matter of public interest, and (b)
publisher was diligent in trying to verify allegation, having regard to seriousness of allegation, public importance of matter,
urgency of matter, status and reliability of source, whether plaintiff's side of story was sought and accurately reported, whether
inclusion of defamatory statement was justifiable, whether statement's public interest lay in fact that it was made rather than its
truth (reportage), and any other relevant circumstances — It is for judge to decide whether statement relates to matter of public
interest and, if so, it is for jury to decide if defence is established — Evidence in this case revealed basis for three defences:
justification, fair comment, and responsible communication on matter of public interest — All three defences should have been
left to jury — Defence of fair comment was left to jury, but trial judge erred in his charge to jury on fair comment — Trial
judge failed to instruct jury that since reporter was conduit for comment and not its maker, fact that he did not honestly believe
it could not be used for finding malice unless in context of article, he adopted comment as his own — It was open to jury to
consider critical "done deal" remark in article as statement of fact — This issue raised defence of responsible communication
on matter of public interest; trial judge did not leave this or any similar defence to jury.
Torts --- Defamation — Fair comment — Matters of public interest
Plaintiffs brought action for defamation/libel for article newspaper published concerning proposed private golf course
development — Article aired views of residents critical of environmental impact and suspicious that personal plaintiff owner
was exercising political influence — Jury found defendants liable and awarded damages — Defendants successfully appealed,
and new trial was ordered — On defence of fair comment, Court of Appeal identified problems with trial judge's charge to
jury and found that confusion meant that jury may have found malice on improper grounds — Plaintiffs appealed, seeking
to reinstate trial verdict — Defendants cross-appealed, seeking dismissal of action — Appeal and cross-appeal dismissed —
Common law should be modified to recognize defence of responsible communication on matters of public interest — In view
of this new defence, as well as errors in jury instruction on fair comment, new trial was required — New defence will apply
where (a) publication is on matter of public interest, and (b) publisher was diligent in trying to verify allegation, having regard
to seriousness of allegation, public importance of matter, urgency of matter, status and reliability of source, whether plaintiff's
side of story was sought and accurately reported, whether inclusion of defamatory statement was justifiable, whether statement's
public interest lay in fact that it was made rather than its truth (reportage), and any other relevant circumstances — It is for judge
to decide whether statement relates to matter of public interest and, if so, it is for jury to decide if defence is established —
Evidence in this case revealed basis for three defences: justification, fair comment, and responsible communication on matter
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of public interest — All three defences should have been left to jury — Defence of fair comment was left to jury, but trial judge
erred in his charge to jury on fair comment — Trial judge failed to instruct jury that since reporter was conduit for comment
and not its maker, fact that he did not honestly believe it could not be used for finding malice unless in context of article, he
adopted comment as his own — It was open to jury to consider critical "done deal" remark in article as statement of fact —
This issue raised defence of responsible communication on matter of public interest; trial judge did not leave this or any similar
defence to jury.
Torts --- Defamation — Privilege — Qualified privilege — Malice — Evidence of malice — Lack of belief by defendant
Plaintiffs brought action for defamation/libel for article newspaper published concerning proposed private golf course
development — Article aired views of residents critical of environmental impact and suspicious that personal plaintiff owner
was exercising political influence — Jury found defendants liable and awarded damages — Trial judge ruled that defence
of qualified privilege did not apply because story was primarily of local import and had very negative tone — Defendants
successfully appealed, and new trial was ordered — On defence of fair comment, Court of Appeal identified problems with
trial judge's charge to jury and found that confusion meant that jury may have found malice on improper grounds — Plaintiffs
appealed, seeking to reinstate trial verdict — Defendants cross-appealed, seeking dismissal of action — Appeal and cross-appeal
dismissed — Common law should be modified to recognize defence of responsible communication on matters of public interest
— Proposed change to law should be viewed as new defence, leaving traditional defence of qualified privilege intact — In view
of this new defence, as well as errors in jury instruction on fair comment, new trial was required — New defence will apply
where (a) publication is on matter of public interest, and (b) publisher was diligent in trying to verify allegation, having regard
to seriousness of allegation, public importance of matter, urgency of matter, status and reliability of source, whether plaintiff's
side of story was sought and accurately reported, whether inclusion of defamatory statement was justifiable, whether statement's
public interest lay in fact that it was made rather than its truth (reportage), and any other relevant circumstances — It is for judge
to decide whether statement relates to matter of public interest and, if so, it is for jury to decide if defence is established —
Evidence in this case revealed basis for three defences: justification, fair comment, and responsible communication on matter
of public interest — All three defences should have been left to jury — Defence of fair comment was left to jury, but trial judge
erred in his charge to jury on fair comment — Trial judge failed to instruct jury that since reporter was conduit for comment
and not its maker, fact that he did not honestly believe it could not be used for finding malice unless in context of article, he
adopted comment as his own — It was open to jury to consider critical "done deal" remark in article as statement of fact —
This issue raised defence of responsible communication on matter of public interest; trial judge did not leave this or any similar
defence to jury.
Torts --- Defamation — Practice and procedure — Conduct of trial — Functions of judge and jury — Miscellaneous
Plaintiffs brought action for defamation/libel for article newspaper published concerning proposed private golf course
development — Article aired views of residents critical of environmental impact and suspicious that personal plaintiff owner was
exercising political influence — Jury found defendants liable and awarded damages — Defendants successfully appealed, and
new trial was ordered — Plaintiffs appealed, seeking to reinstate trial verdict — Defendants cross-appealed, seeking dismissal
of action — Appeal and cross-appeal dismissed — Common law should be modified to recognize defence of responsible
communication on matters of public interest — In view of this new defence, as well as errors in jury instruction on fair comment,
new trial was required — New defence will apply where (a) publication is on matter of public interest, and (b) publisher
was diligent in trying to verify allegation, having regard to: seriousness of allegation, public importance of matter, urgency of
matter, status and reliability of source, whether plaintiff's side of story was sought and accurately reported, whether inclusion
of defamatory statement was justifiable, whether statement's public interest lay in fact that it was made rather than its truth
(reportage), and any other relevant circumstances — It is for judge to decide whether statement relates to matter of public
interest and, if so, it is for jury to decide if defence is established — Evidence in this case revealed basis for three defences:
justification, fair comment, and responsible communication on matter of public interest — All three defences should have been
left to jury — Defence of fair comment was left to jury, but trial judge erred in his charge to jury on fair comment — Trial
judge failed to instruct jury that since reporter was conduit for comment and not its maker, fact that he did not honestly believe
it could not be used for finding malice unless in context of article, he adopted comment as his own — It was open to jury to
consider critical "done deal" remark in article as statement of fact — This issue raised defence of responsible communication
on matter of public interest; trial judge did not leave this or any similar defence to jury.
Délits civils --- Diffamation — Publication — Publication dans les médias de masse — Journaux — Principes généraux
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Défense de communication responsable concernant des questions d'intérêt public — Demandeurs ont déposé une action en
libelle diffamatoire à la suite de la publication d'un article de journal au sujet du projet d'agrandissement d'un terrain de golf
— Article présentait la position de résidents qui critiquaient les incidences environnementales du projet et qui soupçonnaient
le demandeur propriétaire d'avoir exercé des pressions politiques — Jury a déclaré les défendeurs coupables et a accordé des
dommages-intérêts — Défendeurs ont interjeté appel avec succès et la tenue d'un nouveau procès a été ordonnée — Demandeurs
ont formé un pourvoi afin que le verdict rendu au procès soit rétabli — Défendeurs ont formé un pourvoi incident, visant à
obtenir le rejet de l'action — Pourvoi et pourvoi incident rejetés — Common law devrait être modifiée pour y inclure la défense
de communication responsable concernant des questions d'intérêt public — Compte tenu de l'introduction de ce nouveau moyen
de défense ainsi que la présence d'erreurs dans l'exposé au jury relativement à la notion de commentaire loyal, la tenue d'un
nouveau procès était nécessaire — Nouveau moyen de défense s'appliquera aux conditions suivantes : a) la communication
concerne une question d'intérêt public, et b) le diffuseur s'est efforcé avec diligence de vérifier les allégations, compte tenu de la
gravité de l'allégation, l'importance de la question pour le public, l'urgence de la question, la nature et la fiabilité des sources, la
question de savoir si l'on a demandé et rapporté fidèlement la version des faits du demandeur, la question de savoir si l'inclusion
de l'énoncé diffamatoire était justifiable, la question de savoir si l'intérêt public de l'énoncé diffamatoire réside dans l'existence
même de l'énoncé, et non dans sa véracité (relation de propos), ainsi que toute autre considération pertinente — Il appartient
au juge de déterminer si l'énoncé concerne une question d'intérêt public et, le cas échéant, il appartient au jury de trancher la
question de savoir si le moyen de défense est établi — En l'espèce, la preuve permettait de fonder trois moyens de défense :
la justification, le commentaire loyal, et la communication responsable concernant une question d'intérêt public — C'était le
jury qui aurait dû se prononcer sur ces trois moyens — Défense de commentaire loyal a été soumise au jury, mais le juge du
procès n'a pas bien instruit le jury au sujet de ce moyen de défense — Juge du procès a omis d'indiquer qu'étant donné que
le journaliste avait rapporté et non formulé le commentaire, l'absence de croyance honnête ne pouvait servir de fondement à
la conclusion qu'il y avait eu malveillance à moins que, dans le contexte de l'article, il ait fait sien le commentaire — Jurés
pouvaient aussi considérer la remarque cruciale dans l'article concernant le « fait accompli » comme un énoncé de fait — Cette
question permettait d'invoquer la défense de communication responsable concernant une question d'intérêt public; le juge de
première instance n'a pas soumis ce moyen de défense au jury ni aucun autre moyen apparenté.
Délits civils --- Diffamation — Immunité — Immunité relative — Lorsque l'immunité relative trouve application — Divers
Demandeurs ont déposé une action en libelle diffamatoire à la suite de la publication d'un article de journal au sujet du
projet d'agrandissement d'un terrain de golf — Article présentait la position de résidents qui critiquaient les incidences
environnementales du projet et qui soupçonnaient le demandeur propriétaire d'avoir exercé des pressions politiques — Jury
a déclaré les défendeurs coupables et a accordé des dommages-intérêts — Juge de première instance a statué que la défense
d'immunité relative ne trouvait pas application en raison de la portée essentiellement locale de l'article et de son ton très négatif
— Défendeurs ont interjeté appel avec succès et la tenue d'un nouveau procès a été ordonnée — Demandeurs ont formé un
pourvoi afin que le verdict rendu au procès soit rétabli — Défendeurs ont formé un pourvoi incident, visant à obtenir le rejet de
l'action — Pourvoi et pourvoi incident rejetés — Common law devrait être modifiée pour y inclure la défense de communication
responsable concernant des questions d'intérêt public — Changement proposé devrait être considéré comme un nouveau moyen
de défense, laissant intacte celui classique d'immunité relative — Compte tenu de l'introduction de ce nouveau moyen de défense
ainsi que la présence d'erreurs dans l'exposé au jury relativement à la notion de commentaire loyal, la tenue d'un nouveau
procès était nécessaire — Nouveau moyen de défense s'appliquera aux conditions suivantes : a) la communication concerne une
question d'intérêt public, et b) le diffuseur s'est efforcé avec diligence de vérifier les allégations, compte tenu de la gravité de
l'allégation, l'importance de la question pour le public, l'urgence de la question, la nature et la fiabilité des sources, la question
de savoir si l'on a demandé et rapporté fidèlement la version des faits du demandeur, la question de savoir si l'inclusion de
l'énoncé diffamatoire était justifiable, la question de savoir si l'intérêt public de l'énoncé diffamatoire réside dans l'existence
même de l'énoncé, et non dans sa véracité (relation de propos), ainsi que toute autre considération pertinente — Il appartient
au juge de déterminer si l'énoncé concerne une question d'intérêt public et, le cas échéant, il appartient au jury de trancher la
question de savoir si le moyen de défense est établi — En l'espèce, la preuve permettait de fonder trois moyens de défense :
la justification, le commentaire loyal, et la communication responsable concernant une question d'intérêt public — C'était le
jury qui aurait dû se prononcer sur ces trois moyens — Défense de commentaire loyal a été soumise au jury, mais le juge du
procès n'a pas bien instruit le jury au sujet de ce moyen de défense — Juge du procès a omis d'indiquer qu'étant donné que
le journaliste avait rapporté et non formulé le commentaire, l'absence de croyance honnête ne pouvait servir de fondement à
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la conclusion qu'il y avait eu malveillance à moins que, dans le contexte de l'article, il ait fait sien le commentaire — Jurés
pouvaient aussi considérer la remarque cruciale dans l'article concernant le « fait accompli » comme un énoncé de fait — Cette
question permettait d'invoquer la défense de communication responsable concernant une question d'intérêt public; le juge de
première instance n'a pas soumis ce moyen de défense au jury ni aucun autre moyen apparenté.
Délits civils --- Diffamation — Commentaire loyal — Questions d'intérêt public
Demandeurs ont déposé une action en libelle diffamatoire à la suite de la publication d'un article de journal au sujet du
projet d'agrandissement d'un terrain de golf — Article présentait la position de résidents qui critiquaient les incidences
environnementales du projet et qui soupçonnaient le demandeur propriétaire d'avoir exercé des pressions politiques — Jury a
déclaré les défendeurs coupables et a accordé des dommages-intérêts — Défendeurs ont interjeté appel avec succès et la tenue
d'un nouveau procès a été ordonnée — Relativement à la défense de commentaire loyal, la Cour d'appel a identifié des problèmes
dans l'exposé du juge de première instance au jury et a conclu que la confusion signifiait que le jury aurait pu conclure, sur la foi
de fondements erronés, qu'il y avait eu malveillance — Demandeurs ont formé un pourvoi afin que le verdict rendu au procès
soit rétabli — Défendeurs ont formé un pourvoi incident, visant à obtenir le rejet de l'action — Pourvoi et pourvoi incident
rejetés — Common law devrait être modifiée pour y inclure la défense de communication responsable concernant des questions
d'intérêt public — Compte tenu de l'introduction de ce nouveau moyen de défense ainsi que la présence d'erreurs dans l'exposé
au jury relativement à la notion de commentaire loyal, la tenue d'un nouveau procès était nécessaire — Nouveau moyen de
défense s'appliquera aux conditions suivantes : a) la communication concerne une question d'intérêt public, et b) le diffuseur
s'est efforcé avec diligence de vérifier les allégations, compte tenu de la gravité de l'allégation, l'importance de la question
pour le public, l'urgence de la question, la nature et la fiabilité des sources, la question de savoir si l'on a demandé et rapporté
fidèlement la version des faits du demandeur, la question de savoir si l'inclusion de l'énoncé diffamatoire était justifiable, la
question de savoir si l'intérêt public de l'énoncé diffamatoire réside dans l'existence même de l'énoncé, et non dans sa véracité
(relation de propos), ainsi que toute autre considération pertinente — Il appartient au juge de déterminer si l'énoncé concerne
une question d'intérêt public et, le cas échéant, il appartient au jury de trancher la question de savoir si le moyen de défense
est établi — En l'espèce, la preuve permettait de fonder trois moyens de défense : la justification, le commentaire loyal, et la
communication responsable concernant une question d'intérêt public — C'était le jury qui aurait dû se prononcer sur ces trois
moyens — Défense de commentaire loyal a été soumise au jury, mais le juge du procès n'a pas bien instruit le jury au sujet
de ce moyen de défense — Juge du procès a omis d'indiquer qu'étant donné que le journaliste avait rapporté et non formulé
le commentaire, l'absence de croyance honnête ne pouvait servir de fondement à la conclusion qu'il y avait eu malveillance à
moins que, dans le contexte de l'article, il ait fait sien le commentaire — Jurés pouvaient aussi considérer la remarque cruciale
dans l'article concernant le « fait accompli » comme un énoncé de fait — Cette question permettait d'invoquer la défense de
communication responsable concernant une question d'intérêt public; le juge de première instance n'a pas soumis ce moyen de
défense au jury ni aucun autre moyen apparenté.
Délits civils --- Diffamation — Immunité — Immunité relative — Malveillance — Preuve de malveillance — Absence de
croyance de la part du défendeur
Demandeurs ont déposé une action en libelle diffamatoire à la suite de la publication d'un article de journal au sujet du
projet d'agrandissement d'un terrain de golf — Article présentait la position de résidents qui critiquaient les incidences
environnementales du projet et qui soupçonnaient le demandeur propriétaire d'avoir exercé des pressions politiques — Jury
a déclaré les défendeurs coupables et a accordé des dommages-intérêts — Juge de première instance a statué que la défense
d'immunité relative ne trouvait pas application en raison de la portée essentiellement locale de l'article et de son ton très négatif
— Défendeurs ont interjeté appel avec succès et la tenue d'un nouveau procès a été ordonnée — Relativement à la défense de
commentaire loyal, la Cour d'appel a identifié des problèmes dans l'exposé du juge de première instance au jury et a conclu que la
confusion signifiait que le jury aurait pu conclure, sur la foi de fondements erronés, qu'il y avait eu malveillance — Demandeurs
ont formé un pourvoi afin que le verdict rendu au procès soit rétabli — Défendeurs ont formé un pourvoi incident, visant à obtenir
le rejet de l'action — Pourvoi et pourvoi incident rejetés — Common law devrait être modifiée pour y inclure la défense de
communication responsable concernant des questions d'intérêt public — Changement proposé devrait être considéré comme un
nouveau moyen de défense, laissant intacte celui classique d'immunité relative — Compte tenu de l'introduction de ce nouveau
moyen de défense ainsi que la présence d'erreurs dans l'exposé au jury relativement à la notion de commentaire loyal, la tenue
d'un nouveau procès était nécessaire — Nouveau moyen de défense s'appliquera aux conditions suivantes : a) la communication
concerne une question d'intérêt public, et b) le diffuseur s'est efforcé avec diligence de vérifier les allégations, compte tenu de la
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gravité de l'allégation, l'importance de la question pour le public, l'urgence de la question, la nature et la fiabilité des sources, la
question de savoir si l'on a demandé et rapporté fidèlement la version des faits du demandeur, la question de savoir si l'inclusion
de l'énoncé diffamatoire était justifiable, la question de savoir si l'intérêt public de l'énoncé diffamatoire réside dans l'existence
même de l'énoncé, et non dans sa véracité (relation de propos), ainsi que toute autre considération pertinente — Il appartient
au juge de déterminer si l'énoncé concerne une question d'intérêt public et, le cas échéant, il appartient au jury de trancher la
question de savoir si le moyen de défense est établi — En l'espèce, la preuve permettait de fonder trois moyens de défense :
la justification, le commentaire loyal, et la communication responsable concernant une question d'intérêt public — C'était le
jury qui aurait dû se prononcer sur ces trois moyens — Défense de commentaire loyal a été soumise au jury, mais le juge du
procès n'a pas bien instruit le jury au sujet de ce moyen de défense — Juge du procès a omis d'indiquer qu'étant donné que
le journaliste avait rapporté et non formulé le commentaire, l'absence de croyance honnête ne pouvait servir de fondement à
la conclusion qu'il y avait eu malveillance à moins que, dans le contexte de l'article, il ait fait sien le commentaire — Jurés
pouvaient aussi considérer la remarque cruciale dans l'article concernant le « fait accompli » comme un énoncé de fait — Cette
question permettait d'invoquer la défense de communication responsable concernant une question d'intérêt public; le juge de
première instance n'a pas soumis ce moyen de défense au jury ni aucun autre moyen apparenté.
Délits civils --- Diffamation — Procédure — Déroulement du procès — Rôle du juge et du jury — Divers
Demandeurs ont déposé une action en libelle diffamatoire à la suite de la publication d'un article de journal au sujet du
projet d'agrandissement d'un terrain de golf — Article présentait la position de résidents qui critiquaient les incidences
environnementales du projet et qui soupçonnaient le demandeur propriétaire d'avoir exercé des pressions politiques — Jury a
déclaré les défendeurs coupables et a accordé des dommages-intérêts — Défendeurs ont interjeté appel avec succès et la tenue
d'un nouveau procès a été ordonnée — Demandeurs ont formé un pourvoi afin que le verdict rendu au procès soit rétabli —
Défendeurs ont formé un pourvoi incident, visant à obtenir le rejet de l'action — Pourvoi et pourvoi incident rejetés — Common
law devrait être modifiée pour y inclure la défense de communication responsable concernant des questions d'intérêt public —
Compte tenu de l'introduction de ce nouveau moyen de défense ainsi que la présence d'erreurs dans l'exposé au jury relativement
à la notion de commentaire loyal, la tenue d'un nouveau procès était nécessaire — Nouveau moyen de défense s'appliquera aux
conditions suivantes : a) la communication concerne une question d'intérêt public, et b) le diffuseur s'est efforcé avec diligence
de vérifier les allégations, compte tenu de la gravité de l'allégation, l'importance de la question pour le public, l'urgence de la
question, la nature et la fiabilité des sources, la question de savoir si l'on a demandé et rapporté fidèlement la version des faits du
demandeur, la question de savoir si l'inclusion de l'énoncé diffamatoire était justifiable, la question de savoir si l'intérêt public
de l'énoncé diffamatoire réside dans l'existence même de l'énoncé, et non dans sa véracité (relation de propos), ainsi que toute
autre considération pertinente — Il appartient au juge de déterminer si l'énoncé concerne une question d'intérêt public et, le
cas échéant, il appartient au jury de trancher la question de savoir si le moyen de défense est établi — En l'espèce, la preuve
permettait de fonder trois moyens de défense : la justification, le commentaire loyal, et la communication responsable concernant
une question d'intérêt public — C'était le jury qui aurait dû se prononcer sur ces trois moyens — Défense de commentaire loyal a
été soumise au jury, mais le juge du procès n'a pas bien instruit le jury au sujet de ce moyen de défense — Juge du procès a omis
d'indiquer qu'étant donné que le journaliste avait rapporté et non formulé le commentaire, l'absence de croyance honnête ne
pouvait servir de fondement à la conclusion qu'il y avait eu malveillance à moins que, dans le contexte de l'article, il ait fait sien
le commentaire — Jurés pouvaient aussi considérer la remarque cruciale dans l'article concernant le « fait accompli » comme
un énoncé de fait — Cette question permettait d'invoquer la défense de communication responsable concernant une question
d'intérêt public; le juge de première instance n'a pas soumis ce moyen de défense au jury ni aucun autre moyen apparenté.
The plaintiffs were a forestry business and its owner. The personal plaintiff decided to expand a golf course on a lakefront
estate where his home and the executive offices of the business were located. For this, the personal plaintiff needed to purchase
adjacent Crown land and secure government approvals. Neighbouring cottagers and local residents opposed the development,
citing environmental impact on the lake and quality-of-life concerns. There was suspicion about the integrity of the approval
process, given the personal plaintiff's close ties to the provincial government of the time. The defendant newspaper published
an article concerning the proposed development. The story aired the views of residents who were critical of the development's
environmental impact and suspicious that the personal plaintiff was exercising political influence to secure government approval.
The article quoted a cottager whose comments included the phrase, "Everyone thinks it's a done deal."
The plaintiffs brought an action for defamation/libel. The trial judge ruled that the qualified privilege defence based on public
interest responsible journalism did not apply in these circumstances because the story was primarily one of local import and
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had a very negative tone. The case went to the jury essentially on the defences of truth and fair comment. The jury rejected
these defences and awarded damages totalling $1.475 million.
The Court of Appeal allowed the defendants' appeal and ordered a new trial. The court affirmed the new responsible journalism
defence that was elaborated in an intervening decision, and found that the trial judge erred in failing to leave this defence with
the jury. On the defence of fair comment, the court identified problems with the trial judge's charge to the jury which may
have led the jury to find malice on improper grounds. The plaintiffs appealed, seeking reinstatement of the jury verdict. The
defendants cross-appealed, seeking to have the new defence applied and the action dismissed.
Held: The appeal and cross-appeal were dismissed, and the order for a new trial was affirmed.
Per McLachlin C.J.C. (Binnie, LeBel, Deschamps, Fish, Charron, Rothstein, Cromwell JJ. concurring): The common law should
be modified to recognize a defence of responsible communication on matters of public interest. The current law with respect
to statements that are reliable and important to public debate does not give adequate weight to the constitutional value of free
expression. While the law must protect reputation, the current level of protection, in effect a regime of strict liability, is not
justifiable. A consideration of the jurisprudence of other common law democracies favours replacing the current Canadian
law governing redress for defamatory statements of fact on matters of public interest with a rule that gives greater scope to
freedom of expression while offering adequate protection of reputation. Other jurisdictions have chosen a defence that would
allow publishers to escape liability if they can establish that they acted responsibly in attempting to verify the information on a
matter of public interest. This option, buttressed by reference to principles under the Canadian Charter of Rights and Freedoms,
represents a reasonable and proportionate response to the need to protect reputation while sustaining the public exchange of
information that is vital to modern Canadian society.
The proposed change to the law should be viewed as a new defence, leaving the traditional defence of qualified privilege
intact. Characterizing the change as introducing a new defence is supported by the fact that many forms of qualified privilege
would not be well served by opening up the privilege to media publications. It is more accurate to refer to the new defence as
responsible communication on matters of public interest, rather than responsible journalism. The traditional media are rapidly
being complemented by new ways of communicating on matters of public interest, many of them on-line, which do not involve
journalists. The new defence is available to anyone who publishes material of a public interest in any medium.
The defence has two essential elements. First, the publication must be on a matter of public interest. Second, the defendant
must show that publication was responsible, in that he or she was diligent in trying to verify the allegations, having regard to
all the relevant circumstances. It is for the judge to decide if the publication was on a matter of public interest. This involves
factual issues, but is primarily a question of law. The judge must consider the subject matter of the publication as a whole.
Public interest is not synonymous with what interests the public. To be of public interest, the subject matter must be one inviting
public attention, or about which the public has substantial concern because it affects the welfare of citizens, or one to which
considerable public notoriety or controversy has attached. If the publication read broadly and as a whole relates to a matter of
public interest, the judge should leave the defence to the jury on the publication as a whole, and not editorially excise particular
statements from the defence on the ground that they were not necessary to communicating on the matter of public interest.
It is for the jury to consider the need to include particular defamatory statements in determining whether the defendant acted
responsibly in publishing what it did.
The defence of public interest responsible communication will apply where (a) the publication is on a matter of public interest,
and (b) the publisher was diligent in trying to verify the allegation, having regard to the seriousness of the allegation, the public
importance of the matter, the urgency of the matter, the status and reliability of the source, whether the plaintiff's side of the story
was sought and accurately reported, whether the inclusion of the defamatory statement was justifiable, whether the defamatory
statement's public interest lay in the fact that it was made rather than its truth (reportage), and any other relevant circumstances.
The judge decides whether the statement relates to a matter of public interest. If public interest is shown, the jury decides
whether on the evidence the defence is established, having regard to all the relevant factors. The judge may, upon motion, rule
out the defence on the basis that the facts as proved are incapable of supporting the inference of responsible communication. The
defence of responsible communication does not require preliminary rulings from the jury on primary meaning, since it does not
depend on the supposition of a single meaning. The jury should be instructed to assess the responsibility of the communication
in light of the range of meanings the words are reasonably capable of bearing, including evidence as to the defendant's intended
meaning.
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The plaintiffs' argument against a central role for the jury could not be sustained. The plaintiffs argued that if a conduct-based
defence is recognized, it should be for the judge alone to determine whether it lies and whether it is established on the facts.
It was contended that this was the only way to safeguard the nuanced constitutional balance between free expression and the
protection of reputation. However, restricting the role of the jury in this way could run afoul of the statutory rights accorded by
s. 108 of the Courts of Justice Act (it is for the jury to decide questions of fact), and would violate s. 14 of the Libel and Slander
Act (the jury cannot be required to decide preliminary questions, and must be permitted to render a general verdict). Permitting
the jury to have the ultimate say on whether or not the new defence applies is consistent with the jury's role with respect to the
defence of fair comment. It is not unusual for juries to render verdicts where constitutionally protected interests are at stake.
In the present case, the evidence revealed a basis for three defences: justification, fair comment, and responsible communication
on a matter of public interest. All three defences should have been left to the jury. No error was alleged in the trial judge's
directions on justification. Where the judge retains genuine doubt as to whether a given statement should be characterized as
fact or opinion, the question should be left to the jury to decide. It was open to the jury to consider the statement attributed
to a cottager that "everyone thinks it's a done deal" as a comment, or statement of opinion. The statement could be read as an
idiomatic expression of an opinion about the likelihood of something that had not yet come to pass. This would raise the defence
of fair comment. The defence of fair comment was left to the jury, but the trial judge erred in his charge to the jury on fair
comment. He failed to instruct the jury that since the reporter was the conduit for the comment and not its maker, the fact that he
did not honestly believe it could not be used as a foundation for finding malice unless in the context of the article, he adopted the
comment as his own. These problems in the charge could have led the jury to wrongly conclude that the fair comment defence
had been defeated by malice. It was open for the jury to consider the critical "done deal" remark as a statement of fact. It could be
taken as an assertion that government approval for the development was actually already sealed, either formally behind closed
doors or by tacit understanding. This raised the defence of responsible communication on a matter of public interest. The trial
judge did not leave this or any similar defence to the jury. Taken together, the errors in this case rose to the level where there
was a substantial wrong or miscarriage of justice, and a new trial was required.
Per Abella J. (concurring): There was complete agreement with the Chief Justice's reasons for adding the responsible
communication defence to Canadian defamation law, and that the defence entails a two-step analysis. However, while it was
agreed that the first question is a matter of law for the judge to decide, it should not be left to the jury to decide the second
step. There is very little apparent conceptual difference between deciding whether a communication is in the public interest and
whether it is responsibly made. While both inquiries engage questions of fact and law, both are nonetheless predominantly legal
issues. The legal character of deciding whether the applicable standard of responsibility has been met in a given case is, like the
public interest analysis, a matter for the judge. The responsible communication analysis requires that the defendant's interest
in freely disseminating information and the public's interest in the free flow of information be weighed against the plaintiff's
interest in protecting his or her reputation. The exercise involves balancing freedom of expression, freedom of the press, the
protection of reputation, privacy concerns, and the public interest. These are complex values protected directly or indirectly
by the Charter. Weighing these often competing constitutional interests is a legal determination. It is one that the judge should
make. It is not inconsistent with the statutory scheme to leave the legal issues at stake with the judge and any disputed facts with
the jury. Such a potentially determinative role for the judge already exists when the defence of absolute or qualified privilege
is engaged. The new defence is a highly complex legal determination with constitutional dimensions. That takes it beyond the
jury's jurisdiction and into judicial territory.
Les demandeurs étaient une entreprise forestière et son propriétaire. Ce dernier a décidé d'agrandir un parcours de golf situé en
bordure d'un lac où se trouvaient sa résidence ainsi que les bureaux administratifs de l'entreprise. Il fallait pour cela qu'il acquière
des terres publiques contiguës et obtienne diverses approbations gouvernementales. Les propriétaires de chalets voisins et les
résidents de l'endroit se sont opposés au projet, disant craindre ses incidences environnementales et ses effets sur leur qualité
de vie. Il y avait des doutes sur l'intégrité du processus d'approbation, compte tenu des liens privilégiés que le propriétaire
entretenait avec le gouvernement provincial de l'époque. La partie défenderesse, le journal, a publié un article au sujet du projet.
L'article présentait la position de résidents lesquels critiquaient les incidences environnementales du projet et soupçonnaient le
propriétaire d'avoir exercé des pressions politiques en coulisse pour obtenir l'approbation du gouvernement. L'article rapportait
les paroles d'un propriétaire de chalet dont les commentaires incluaient la phrase, « Tout le monde pense que c'est un fait
accompli ».
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Les demandeurs ont déposé une action en libelle diffamatoire. Le juge de première instance a statué que la défense d'immunité
relative fondée sur la notion de journalisme responsable concernant des questions d'intérêt public ne pouvait être retenue dans
les circonstances en raison de la portée essentiellement locale de l'article et de son ton très négatif. Les questions soumises au
jury portaient essentiellement sur la défense de véracité et sur celle de commentaire loyal. Le jury les a toutes deux rejetées, et
il a accordé aux demandeurs des dommages-intérêts totalisant 1 475 000 $.
La Cour d'appel a accueilli l'appel interjeté par les défendeurs et a ordonné la tenue d'un nouveau procès. La Cour a confirmé la
reconnaissance de la nouvelle défense de journalisme responsable élaborée dans une décision qui avait entretemps été rendue,
et elle a conclu que le juge du procès avait omis à tort de la présenter au jury. Relativement à la défense de commentaire
loyal, la Cour a identifié des problèmes dans l'exposé du juge de première instance au jury qui auraient pu avoir induit le jury
à conclure, sur la foi de fondements erronés, qu'il y avait eu malveillance. Les demandeurs ont formé un pourvoi pour faire
rétablir le verdict du jury. Les défendeurs ont formé un pourvoi incident afin que le nouveau moyen de défense soit appliqué
et que l'action soit rejetée.
Arrêt: Le pourvoi et le pourvoi incident ont été rejetés, et l'ordonnance pour la tenue d'un nouveau procès a été confirmée.
McLachlin, J.C.C. (Binnie, LeBel, Deschamps, Fish, Charron, Rothstein, Cromwell, JJ., souscrivant à son opinion) : La common
law devrait être modifiée pour y inclure la défense de communication responsable concernant des questions d'intérêt public.
Les règles de droit actuelles en ce qui a trait aux énoncés fiables et importants pour le débat public n'accordent pas un poids
suffisant à la valeur constitutionnelle de la liberté d'expression. Bien que la réputation doive recevoir une protection juridique,
celle dont elle jouit actuellement, qui constitue en fait un régime de responsabilité stricte, n'est pas justifiable. L'examen de
la jurisprudence d'autres pays démocratiques de common law favorise le remplacement des règles appliquées actuellement au
Canada en matière de réparation pour énoncés de faits diffamatoires concernant des questions d'intérêt public par une règle qui
donne plus de portée à la liberté d'expression tout en protégeant adéquatement la réputation. D'autres juridictions ont opté pour
un moyen de défense qui permettrait aux diffuseurs de s'exonérer en établissant qu'ils ont agi de façon responsable en tentant
de vérifier l'information communiquée au sujet d'une question d'intérêt public. Cette option, étayée par le renvoi aux principes
émanant de la Charte canadienne des droits et libertés, constitue une réponse raisonnable et proportionnelle à la nécessité de
protéger les réputations tout en permettant l'échange public d'information fondamental pour la société canadienne moderne.
Le changement proposé devrait être considéré comme un nouveau moyen de défense, laissant intacte celui classique d'immunité
relative. Comme l'application de l'immunité aux communications médiatiques nuirait à plusieurs formes d'immunité relative,
on peut affirmer que la modification introduit un nouveau moyen de défense. Il est plus juste de désigner ce nouveau moyen
sous le nom de défense de communication responsable concernant des questions d'intérêt public, plutôt que de journalisme
responsable. De nouveaux modes de communication (beaucoup d'entre eux en ligne) permettant de traiter de questions d'intérêt
public et ne faisant pas appel à des journalistes se greffent rapidement aux médias traditionnels. Le moyen de défense peut être
invoqué par quiconque diffuse du matériel d'intérêt public, quel que soit le média.
La défense comporte deux éléments essentiels. Premièrement, la communication doit concerner une question d'intérêt public.
Deuxièmement, le défendeur doit démontrer que la communication était responsable, en ce sens qu'il s'est efforcé avec diligence
de vérifier les allégations, compte tenu de l'ensemble des circonstances pertinentes. Il appartient au juge de trancher si la
communication concernait une question d'intérêt public. Des considérations factuelles entrent en ligne de compte, mais la
question est principalement juridique. Le juge doit déterminer le contenu de la communication dans son ensemble. L'intérêt
public n'est pas synonyme d'intérêt du public. Pour être d'intérêt public, une question doit être soit de celles qui éveillent
l'attention publique de façon démontrable ou qui préoccupent sensiblement le public parce qu'elles concernent le bien-être de
citoyens, soit de celles qui jouissent d'une notoriété publique considérable ou qui ont créé une controverse importante. Si la
communication, prise dans son ensemble et analysée de façon large, se rapporte à une question d'intérêt public, le juge doit
soumettre le moyen de défense au jury à l'égard de la totalité de la communication et s'abstenir de soustraire par suite d'un choix
éditorial certains passages à l'application de la défense pour cause de non-nécessité à la communication d'intérêt public. C'est
au jury qu'il appartient d'examiner la nécessité de l'inclusion d'énoncés diffamatoires donnés pour déterminer si le défendeur
a agi de façon responsable en diffusant la communication.
La défense de communication responsable concernant des questions d'intérêt public s'appliquera aux conditions suivantes : a) la
communication concerne une question d'intérêt public, et b) le diffuseur s'est efforcé avec diligence de vérifier les allégations,
compte tenu de la gravité de l'allégation, l'importance de la question pour le public, l'urgence de la question; la nature et la fiabilité
des sources, la question de savoir si l'on a demandé et rapporté fidèlement la version des faits du demandeur, la question de savoir
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si l'inclusion de l'énoncé diffamatoire était justifiable, la question de savoir si l'intérêt public de l'énoncé diffamatoire réside
dans l'existence même de l'énoncé, et non dans sa véracité (relation de propos), ainsi que toute autre considération pertinente.
Le juge décide si l'énoncé concerne une question d'intérêt public. Si l'intérêt public est établi, le jury tranche la question de
savoir si le moyen de défense est établi, compte tenu de tous les facteurs pertinents. Le juge peut, sur requête, écarter le moyen
de défense s'il estime que les faits, tels qu'ils ont été prouvés, ne sauraient fonder la conclusion de communication responsable.
La défense de communication responsable ne requiert pas que le jury se prononce de façon préliminaire sur le sens principal de
l'énoncé, car elle ne repose pas sur l'hypothèse d'une signification unique. Il faut indiquer au jury qu'il doit évaluer le caractère
responsable de la communication en tenant compte de l'éventail des sens que les mots peuvent raisonnablement exprimer ainsi
que de la preuve du sens que voulait exprimer le défendeur.
L'argument des demandeurs à l'effet que le jury n'a pas de rôle primordial ne devrait pas être retenu. Les demandeurs ont fait
valoir que si l'existence d'un moyen de défense axé sur la conduite est reconnue, c'est le juge seul qui devrait statuer sur son
applicabilité et déterminer s'il a été prouvé au vu des faits. On a prétendu que ceci était la seule façon de maintenir l'équilibre
constitutionnel délicat entre la liberté d'expression et la protection de la réputation. Toutefois, restreindre de la sorte le rôle du
jury pourrait déroger aux droits qui lui sont conférés par l'art. 108 de la Loi sur les tribunaux judiciaires (qui prévoit qu'il revient
au jury de se prononcer sur les questions de fait) et contreviendrait à l'art. 14 de la Loi sur la diffamation (selon lequel le jury
ne peut être tenu de statuer sur des questions préliminaires et doit être libre de rendre un verdict général). Compte tenu du rôle
du jury lorsque la défense de commentaire loyal est invoquée, il serait logique de lui permettre de décider de l'application du
nouveau moyen de défense. Il n'est pas rare que des jurys rendent des verdicts lorsque des droits jouissant d'une protection
constitutionnelle sont en jeu.
En l'espèce, la preuve permettait de fonder trois moyens de défense : la justification, le commentaire loyal, et la communication
responsable concernant une question d'intérêt public. C'était le jury qui aurait dû se prononcer sur ces trois moyens. Aucune
erreur dans les directives du juge n'a été alléguée au sujet de la défense de justification. Si le juge entretient un doute véritable
quant à la question de savoir si l'objet de la communication devrait être caractérisé comme un énoncé de fait ou comme un
énoncé d'opinion, la question devrait être laissée à l'appréciation du jury. Le jury pouvait considérer la déclaration attribuée à
une propriétaire de chalet à l'effet que « [t]out le monde pense que c'est un fait accompli » comme un commentaire ou comme un
énoncé d'opinion. L'énoncé pouvait être perçu comme la formulation, en termes courants, d'une opinion sur une probabilité qui
ne s'était pas encore réalisée. Ceci permettait d'invoquer la défense de commentaire loyal. La défense de commentaire loyal a été
soumise au jury, mais le juge du procès n'a pas bien instruit le jury au sujet de ce moyen de défense. Il a omis d'indiquer qu'étant
donné que le journaliste avait rapporté et non formulé le commentaire, l'absence de croyance honnête ne pouvait servir de
fondement à la conclusion qu'il y avait eu malveillance à moins que, dans le contexte de l'article, il ait fait sien le commentaire.
Ces failles auraient pu amené le jury à conclure à tort que la malveillance faisait échec à la défense de commentaire loyal.
Les jurés pouvaient aussi considérer la remarque cruciale dans l'article concernant le « fait accompli » comme un énoncé de
fait. Elle pouvait être perçue comme l'affirmation que l'approbation gouvernementale était déjà chose faite, soit officiellement
derrière des portes closes soit par accord tacite. Cela permettait d'invoquer la défense de communication responsable concernant
une question d'intérêt public. Le juge du procès n'a soumis au jury ni ce moyen de défense ni aucun autre moyen apparenté.
Considérées ensemble, ces erreurs étaient de la nature d'un préjudice grave ou d'une erreur judiciaire fondamentale, et la tenue
d'un nouveau procès était nécessaire.
Abella, J. (souscrivant à l'opinion des juges majoritaires) : Il y avait lieu de souscrire entièrement aux motifs de la Juge en chef
justifiant d'ajouter la défense de communication responsable au droit canadien en matière de diffamation et que le moyen de
défense nécessitait à une analyse en deux volets. Cela dit, bien que la première question en est une de droit qui relève du juge, le
deuxième volet ne devrait pas être tranché par le jury. Il n'existe qu'une infime différence conceptuelle entre le fait de décider si
une communication est d'intérêt public et celui de déterminer si elle a été faite de façon responsable. Bien que les deux examens
supposent de répondre à des questions de fait et de droit, il s'agit principalement de questions juridiques. Le caractère juridique
de la décision quant à l'atteinte de la norme prescrite de responsabilité dans un cas donné, comme celui de l'analyse de l'intérêt
public, en fait une question qui doit être tranchée par le juge. La communication responsable exige que l'intérêt du défendeur de
diffuser librement l'information et l'intérêt du public à ce que l'information circule librement soient mis en balance avec l'intérêt
qu'a le demandeur à ce que sa réputation soit protégée. L'exercice suppose de mettre en balance la liberté d'expression, la liberté
de la presse, la protection de la réputation, des préoccupations relatives à la protection de la vie privée, et l'intérêt public. Il
s'agit de valeurs complexes protégées directement ou indirectement par la Charte. Mettre ces intérêts constitutionnels souvent
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opposés en balance consiste à tirer une conclusion de droit. Il s'agit d'une question qu'il appartient au juge de trancher. Cette
approche n'est pas incompatible avec le régime législatif qui confie au juge la tâche de décider des questions juridiques et au
jury celle de trancher les questions de fait. Les juges assument déjà un tel rôle potentiellement déterminant lorsque la défense
d'immunité absolue ou d'immunité relative est invoquée. L'application du nouveau moyen de défense suppose de trancher une
question de droit très complexe ayant des dimensions constitutionnelles. C'est ce qui en fait une question qui outrepasse la
compétence du jury et qui la situe clairement dans le domaine qui relève du juge.
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Words and phrases considered:
public interest
[Per McLachlin C.J.C. (Binnie, LeBel, Deschamps, Fish, Charron, Rothstein, Cromwell JJ. concurring):] . . . freedom of
expression is not absolute. One limitation on free expression is the law of defamation, which protects a person's reputation
from unjustified assault.
.....
. . . I conclude that the common law should be modified to recognize a defence of responsible communication on matters of
public interest.
.....
How is "public interest" in the subject matter established? First, and most fundamentally, the public interest is not synonymous
with what interests the public. The public's appetite for information on a given subject — say, the private lives of well-known
people — is not on its own sufficient to render an essentially private matter public for the purposes of defamation law. An
individual's reasonable expectation of privacy must be respected in this determination. Conversely, the fact that much of the
public would be less than riveted by a given subject matter does not remove the subject from the public interest. It is enough
that some segment of the community would have a genuine interest in receiving information on the subject.
.....
To be of public interest, the subject matter "must be shown to be one inviting public attention, or about which the public has
some substantial concern because it affects the welfare of citizens, or one to which considerable public notoriety or controversy
has attached":[ R. E. Brown, The Law of Defamation in Canada, vol. 2, at pp. 15-137 and 15-138.]
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Public interest is not confined to publications on government and political matters . . . Nor is it necessary that the plaintiff be a
"public figure" . . . Both qualifications cast the public interest too narrowly. The public has a genuine stake in knowing about
many matters, ranging from science and the arts to the environment, religion, and morality. The democratic interest in such
wide-ranging public debate must be reflected in the jurisprudence.
Termes et locutions cités:
intérêt public
[McLachlin, J.C.C. (Binnie, LeBel, Deschamps, Fish, Charron, Rothstein, Cromwell, JJ., souscrivant à son opinion):] La liberté
d'expression n'est [...] pas absolue. Elle est limitée notamment par le droit en matière de diffamation, qui protège la réputation
personnelle contre les attaques injustifiées.
.....
[...] je suis d'avis qu'il convient de modifier la common law pour y inclure la défense de communication responsable concernant
des questions d'intérêt public.
.....
Comment établit-on qu'une question est d'« intérêt public »? Disons premièrement et fondamentalement que l'intérêt public
n'est pas synonyme d'intérêt du public. La soif d'information du public sur un sujet donné -- la vie privée de gens célèbres,
par exemple -- ne suffit pas en soi pour conférer un caractère public, au sens des règles régissant la diffamation, à ce qui est
essentiellement privé. Pour trancher cette question, il faut respecter l'attente raisonnable d'une personne en matière de vie privée.
À l'inverse, le fait qu'un sujet donné soit loin d'intéresser une majorité de gens ne l'exclut pas de l'intérêt public; il suffit qu'un
segment de la population ait un intérêt véritable à recevoir l'information s'y rapportant.
.....
Pour être d'intérêt public, une question [traduction] « doit être soit de celles qui éveillent l'attention publique de façon
démontrable ou qui préoccupent sensiblement le public parce qu'elles concernent le bien-être de citoyens, soit de celles qui
jouissent d'une notoriété publique considérable ou qui ont créé une controverse importante » [Brown, R. E.,The Law of
Defamation in Canada, Vol. 2, p. 15-137 et 15-138].
L'intérêt public n'est pas confiné aux questions gouvernementales et politiques [...]. Il n'est pas nécessaire non plus que
le demandeur soit un « personnage public » [...]. Dans ces deux cas, l'intérêt public est défini de façon trop étroite. Le
public a véritablement intérêt à être au courant d'un grand éventail de sujets concernant tout autant la science et les arts que
l'environnement, la religion et la moralité. L'intérêt démocratique pour que se tiennent des débats publics sur une gamme de
sujets de cette ampleur doit se traduire dans la jurisprudence..
APPEAL by plaintiffs and cross-appeal by defendants from judgment reported at Grant v. Torstar Corp. (2008), 61 C.C.L.T.
(3d) 195, 2008 CarswellOnt 7155, 2008 ONCA 796, 92 O.R. (3d) 561, 243 O.A.C. 120, 301 D.L.R. (4th) 129, 71 C.P.R. (4th)
352 (Ont. C.A.) ordering new trial in defamation action.
POURVOI des demandeurs et POURVOI INCIDENT des défendeurs à l'encontre d'un jugement publié à Grant v. Torstar Corp.
(2008), 61 C.C.L.T. (3d) 195, 2008 CarswellOnt 7155, 2008 ONCA 796, 92 O.R. (3d) 561, 243 O.A.C. 120, 301 D.L.R. (4th)
129, 71 C.P.R. (4th) 352 (Ont. C.A.), ayant ordonné la tenue d'un nouveau procès dans le cadre d'une action en diffamation.
McLachlin C.J.C.:
I. Introduction
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1
Freedom of expression is guaranteed by s. 2(b) of the Canadian Charter of Rights and Freedoms. It is essential to the
functioning of our democracy, to seeking the truth in diverse fields of inquiry, and to our capacity for self-expression and
individual realization.
2
But freedom of expression is not absolute. One limitation on free expression is the law of defamation, which protects
a person's reputation from unjustified assault. The law of defamation does not forbid people from expressing themselves. It
merely provides that if a person defames another, that person may be required to pay damages to the other for the harm caused
to the other's reputation. However, if the defences available to a publisher are too narrowly defined, the result may be "libel
chill", undermining freedom of expression and of the press.
3 Two conflicting values are at stake — on the one hand freedom of expression and on the other the protection of reputation.
While freedom of expression is a fundamental freedom protected by s. 2(b) of the Charter, courts have long recognized that
protection of reputation is also worthy of legal recognition. The challenge of courts has been to strike an appropriate balance
between them in articulating the common law of defamation. In this case, we are asked to consider, once again, whether this
balance requires further adjustment.
4
Peter Grant and his company Grant Forest Products Inc. ("GFP") sued the Toronto Star in defamation for an article the
newspaper published on June 23, 2001, concerning a proposed private golf course development on Grant's lakefront estate. The
story aired the views of local residents who were critical of the development's environmental impact and suspicious that Grant
was exercising political influence behind the scenes to secure government approval for the new golf course. The reporter, an
experienced journalist named Bill Schiller, attempted to verify the allegations in the article, including asking Grant for comment,
which Grant chose not to provide. The article was published, and Grant brought this libel action.
5 The trial proceeded with judge and jury. The jury found the respondents (the "Star defendants") liable and awarded general,
aggravated and punitive damages totalling $1.475 million.
6 The Star defendants argue that what happened in this trial shows that something is wrong with the traditional law of libel:
a journalist or publisher who diligently tries to verify a story on a matter of public interest before publishing it can still be held
liable in defamation for massive damages, simply because the journalist cannot prove to the court that all of the story was true
or bring it within one of the "privileged" categories exempted from the need to prove truth. This state of the law, they argue,
unduly curbs free expression and chills reporting on matters of public interest, depriving the public of information it should
have. The Star defendants ask this Court to revise the defences available to journalists to address these criticisms, following
the lead of courts in the United States and England. Mr. Grant and his corporation, for their part, argue that the common law
now strikes the proper balance and should not be changed.
7
For the reasons that follow, I conclude that the common law should be modified to recognize a defence of responsible
communication on matters of public interest. In view of this new defence, as well as errors in the jury instruction on fair
comment, a new trial should be ordered.
II. Facts
8
Peter Grant owns and operates a successful forestry business, GFP, in Northern Ontario. GFP's executive offices and
Grant's home are located on a lakefront estate on the Twin Lakes near New Liskeard, Ontario. In the mid-1990s, Grant decided
to build a private three-hole golf course on the property, which he named Frog's Breath. In 1998, he began to host an annual
charitable golf tournament and decided to expand the course to nine holes. For this he needed to purchase some adjacent Crown
land and secure various government approvals.
9 Neighbouring cottagers and local residents opposed the development, citing environmental impact on the lake and qualityof-life concerns. They sent letters of objection to the Ontario Ministry of Natural Resources ("MNR"), which had the ultimate
say on approving Grant's plan, and retained an environmental consultant who evaluated the plan. The consultant substantiated
their fears of a detrimental impact on the lake and its surroundings, disputing the positive claims made by Grant's own experts.
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10
On January 13, 2001, the Hudson Lakes Association ("HLA") held a public meeting at which Grant's representatives
explained the proposal and tried to assuage local concerns. Suspicion about the integrity of the approval process was already
widespread, however. Grant was a long-time supporter of the Ontario Progressive Conservative Party, and a personal friend of
Mike Harris, who was then the premier of the province. While he endeavoured to maintain a low public profile, his wealth and
close ties to the government attracted the notice of watchers of the Ontario business and political scene.
11
Coincidentally, on the same day as the HLA's public meeting on the Grant development, the Toronto Star had published
an article by veteran reporter Bill Schiller headlined "Slicing through the rules: Genesis of a land deal — How Harris friends
overcame fish habitat controls to build their dream". The article told of how another of Harris' friends, Peter Minogue, had
withstood MNR objections and secured approval for a golf course and resort development called Osprey Links after complaining
at "political levels" about the delay. Though Peter Grant had nothing to do with the Osprey Links development, the reports of
political interference in the approval of a comparable development also involving a Harris friend heightened local concerns and
was the subject of much discussion at the HLA public meeting.
12
A representative of the MNR was on hand at the meeting to assure the residents that the approval would go through
normal bureaucratic channels and that no final decision had yet been made. But given the appearance of the Osprey Links article
that very day, this assurance was not well received by the assembled group. One resident, holding up the newspaper, demanded
to know "whether, given today's article in the Toronto Star, the final answer will come from North Bay or Queen's Park". In
other words, whether the decision would be made by Ministry bureaucrats themselves or by their political masters in Toronto.
Another resident expressed the concern that approval might already be a "done deal".
13
Dr. Lorrie Clark, a professor of English at Trent University in Peterborough who has a cottage on the Twin Lakes,
attended the meeting. Following the meeting, Clark sent Bill Schiller an email advising him that the Osprey Links story had "hit
New Liskeard like a bombshell" and that the similarities between Osprey Links and the events surrounding Grant's golf course
development were "extraordinary". She explained the situation giving rise to the public meeting and described the sentiments
of local cottagers in the following manner:
Basically, the situation is this: Peter Grant, multimillionaire owner of Grant Forest Products in Englehart and Mike Harris
supporter and crony, is trying to buy 40 acres of Crown Land behind his "cottage" on Twin Lakes, just west of New
Liskeard, for a private golf course.... Everyone thinks it's a done deal, because of Grant's influence (he employs 10,000
people in Northern Ontario) but most of all his Mike Harris ties....
There has been a constant sense from the beginning that this is, as one cottager put it last night, "a done deal," and that
nothing we can do to stop a development that is NOT in the public interest — but obviously only a very private one —
will make any difference. Everyone suspects — although I do grant that this is perhaps all unfounded — that there may be
political pressure on the MNR people to give Mr. Grant what he wants. [A.R., vol. X, at p. 78]
Schiller received other communications from cottagers critical of Grant's proposal and suspicious of his influence. The story
captured his attention — in his words, it was a "classic public interest story" — and he decided to investigate.
14 Schiller began by examining records from Elections Ontario, which confirmed a history of large political contributions by
Grant and GFP to the provincial PC Party and Mike Harris. He then went to New Liskeard and met with several local residents.
He received information about the proposed development, listened to the residents' concerns, and learned more about Peter
Grant and his prominence in the community. He spoke with MNR representatives and collected an array of documents dealing
with the project. Schiller also attempted on several occasions to interview Grant in order to "get both sides" of the story, but was
repeatedly rebuffed. When, in June, Schiller again wrote to Grant, putting to him some of the cottagers' objections and asking
for a response, Grant's lawyer responded by threatening a libel suit.
15
In early June, the Star sent a photographer named Mike Slaughter to take photos of Grant's property for the newspaper
article. Slaughter photographed Grant's property from a canoe in the lake. He also took photos of the golf course, parking by
the side of a public road and walking a few steps on to the course in the process. Noticing the photographer and suspecting that
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he was from the Star, Grant instructed an employee, Ted Webster, to go and find out who the photographer was and try to detain
him. Apparently, Grant wanted Webster to keep Slaughter there until the police responded to his trespass complaint. In any
event, Webster parked his truck on the road in front of Slaughter's car in an attempt to block him in. Slaughter nonetheless drove
around him, narrowly missing driving into a ditch. Webster followed him in his truck, with another Grant employee joining
in the chase, but Slaughter escaped. Accounts of this event vary widely between the parties and became a significant issue at
trial. According to Grant, the event constituted an egregious trespass by the Star; according to the Star, it demonstrated Grant's
ruthless desire to suppress all scrutiny, and his aggressive posture toward the press.
16
The article, headlined "Cottagers teed off over golf course — Long-time Harris backer awaits Tory nod on plan", was
finally published on June 23, 2001. Its full text is reproduced in full in the Appendix to these reasons. (Two follow-up articles
were also published, but they are not the subject of this action.) The June 23 article detailed Grant's ties to Harris and the PC
Party, explained the background to the controversy and gave voice to the cottagers' concerns over the development itself and the
possibility of political interference. It noted that Grant had refused to comment and mentioned that one of Grant's employees
had "tried to drive the photographer's vehicle off a public road". The article included the following paragraph, which became
the centerpiece of this litigation:
"Everyone thinks it's a done deal because of Grant's influence — but most of all his Mike Harris ties," says Lorrie Clark,
who owns a cottage on Twin Lakes.
All in all, the article gave greater credence and prominence to the cottagers' side of the story than to Grant's. It did not paint
Grant in a flattering light. However, its constituent facts were largely true, depending on whether the quote from Dr. Clark that
"[e]veryone thinks it's a done deal" is seen as a statement of fact or opinion — a matter to which I will return.
17 As promised, Grant and GFP sued Schiller, the Star and affiliates of the paper, and Lorrie Clark. Dr. Clark settled before
trial.
III. Judicial History
A. Superior Court of Justice (Rivard J. sitting with a jury)
18
At trial, the principal focus was on the "done deal" statement attributed to Dr. Clark, which the plaintiffs said contained
the core of the article's defamatory import. The plaintiffs contended that the article effectively accused Grant of improperly
using his influence to obtain government favours. The defendants countered that the article simply aired the real and legitimate
concerns of local residents without actually levelling any allegation of impropriety against Grant.
19
In the alternative, the defendants, relying on recent English jurisprudence, argued that an expanded qualified privilege
defence based on a concept of public interest responsible journalism should apply. Without rejecting the possibility of such
expansion, the trial judge ruled that the defence would not apply in these circumstances because the story was primarily one
of local import and had a "very negative tone".
20
Accordingly, the case went to the jury essentially on the defences of truth and fair comment. The jury rejected these
defences and awarded the plaintiffs general, aggravated and punitive damages totalling $1.475 million. Punitive damages alone
were assessed at $1 million.
B. Court of Appeal for Ontario (Rosenberg, Feldman and Simmons JJ.A.) (2008 ONCA 796, 92 O.R. (3d) 561 (Ont. C.A.))
21 Fortified by the intervening decision of the Ontario Court of Appeal in Cusson v. Quan, 2007 ONCA 771, 231 O.A.C. 277
(Ont. C.A.) (reasons on appeal in this Court released concurrently; Cusson v. Quan, 2009 SCC 62 (S.C.C.)), which recognized a
new defence of responsible journalism, the Star defendants appealed the jury verdict on both liability and quantum of damages.
22 Writing for the Court of Appeal, Feldman J.A. affirmed the new responsible journalism defence elaborated in Quan, and
concluded that the trial judge had erred in failing to leave this defence with the jury. Feldman J.A. held that the trial judge had
applied an inappropriately narrow conception of the public interest: he should have found as a matter of law that the subject of
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the article was in the public interest and gone on to assess responsibility on that basis. On the issue of responsibility, Feldman
J.A. took the view that the trial judge had inaccurately downplayed the extent to which Schiller actually attempted to verify
the allegations. She also held that the jury should have been required to answer a preliminary question as to the meaning of the
statement, since it could be interpreted in different ways.
23
On the defence of fair comment, Feldman J.A. identified additional problems with the trial judge's charge to the jury.
Because the trial took place prior to this Court's decision in Simpson v. Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.),
the trial judge understandably instructed the jury that a fair comment must be one that a "fair-minded" person could hold — a
proviso that was rejected in Simpson. Further, on the issue of malice which defeats fair comment, the trial judge instructed the
jury that the key question was Schiller's honest belief in the defamatory statements, the "done deal" remark chief among them.
But, as Feldman J.A. noted, this comment was attributed to Dr. Clark. Schiller's honest belief in it could only be relevant if he
had adopted it as his own. This confusion meant that the jury may have found malice on improper grounds.
24

Concluding that the jury instructions were flawed, the Court of Appeal ordered a new trial.

25
Mr. Grant and his corporation appeal to this Court to reinstate the jury verdict. The Star defendants cross-appeal, asking
the Court to apply the new defence in this case and dismiss the action. In the alternative, they ask the Court to dismiss the
action on the basis of fair comment.
IV. Issues
26
While both fair comment and public interest responsible communication remain live issues on appeal, the principal
legal question before us is whether the protection accorded to factual statements published in the public interest should be
strengthened and, if so, how. This suggests the following analytical framework:
1. Should the common law provide a defence based on responsible communication in the public interest?
2. If so, what are the elements of the new defence?
3. If so, what procedures should apply? In particular, what are the respective roles of the judge and jury?
4. Application to the case at bar
(a) Fair comment
(b) Responsible communication
V. Analysis
A. Should the Common Law Provide a Defence Based on Responsible Communication in the Public Interest?
27

I will first examine the current law, and then consider the arguments for and against change.

(1) The Current Law
28
A plaintiff in a defamation action is required to prove three things to obtain judgment and an award of damages: (1)
that the impugned words were defamatory, in the sense that they would tend to lower the plaintiff's reputation in the eyes of a
reasonable person; (2) that the words in fact referred to the plaintiff; and (3) that the words were published, meaning that they
were communicated to at least one person other than the plaintiff. If these elements are established on a balance of probabilities,
falsity and damage are presumed, though this rule has been subject to strong criticism: see, e.g., R. A. Smolla, "Balancing
Freedom of Expression and Protection of Reputation Under Canada's Charter of Rights and Freedoms", in D. Schneiderman,
ed., Freedom of Expression and the Charter (1991), 272, at p. 282. (The only exception is that slander requires proof of special
damages, unless the impugned words were slanderous per se: R. E. Brown, The Law of Defamation in Canada (2nd ed. (loose-
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leaf)), vol. 3, at pp. 25-2 and 25-3.) The plaintiff is not required to show that the defendant intended to do harm, or even that
the defendant was careless. The tort is thus one of strict liability.
29 If the plaintiff proves the required elements, the onus then shifts to the defendant to advance a defence in order to escape
liability.
30 Both statements of opinion and statements of fact may attract the defence of privilege, depending on the occasion on which
they were made. Some "occasions", like Parliamentary and legal proceedings, are absolutely privileged. Others, like reference
letters or credit reports, enjoy "qualified" privilege, meaning that the privilege can be defeated by proof that the defendant
acted with malice: see Horrocks v. Lowe (1974), [1975] A.C. 135 (U.K. H.L.). The defences of absolute and qualified privilege
reflect the fact that "common convenience and welfare of society" sometimes requires untrammelled communications: Toogood
v. Spyring (1834), 1 Cr. M & R. 181, 149 E.R. 1044 (Eng. Exch.), at p. 1050, per Parke B. The law acknowledges through
recognition of privileged occasions that false and defamatory expression may sometimes contribute to desirable social ends.
31 In addition to privilege, statements of opinion, a category which includes any "deduction, inference, conclusion, criticism,
judgment, remark or observation which is generally incapable of proof" (Ross v. N.B.T.A., 2001 NBCA 62, 201 D.L.R. (4th) 75
(N.B. C.A.), at para. 56, cited in Simpson, at para. 26), may attract the defence of fair comment. As reformulated in Simpson,
at para. 28, a defendant claiming fair comment must satisfy the following test: (a) the comment must be on a matter of public
interest; (b) the comment must be based on fact; (c) the comment, though it can include inferences of fact, must be recognisable
as comment; (d) the comment must satisfy the following objective test: could any person honestly express that opinion on the
proved facts?; and (e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves
that the defendant was actuated by express malice. Simpson expanded the fair comment defence by changing the traditional
requirement that the opinion be one that a "fair-minded" person could honestly hold, to a requirement that it be one that "anyone
could honestly have expressed" (paras. 49-51), which allows for robust debate. As Binnie J. put it, "[w]e live in a free country
where people have as much right to express outrageous and ridiculous opinions as moderate ones" (para. 4).
32
Where statements of fact are at issue, usually only two defences are available: the defence that the statement was
substantially true (justification); and the defence that the statement was made in a protected context (privilege). The issue in this
case is whether the defences to actions for defamatory statements of fact should be expanded, as has been done for statements
of opinion, in recognition of the importance of freedom of expression in a free society.
33 To succeed on the defence of justification, a defendant must adduce evidence showing that the statement was substantially
true. This may be difficult to do. A journalist who has checked sources and is satisfied that a statement is substantially true
may nevertheless have difficulty proving this in court, perhaps years after the event. The practical result of the gap between
responsible verification and the ability to prove truth in a court of law on some date far in the future, is that the defence of
justification is often of little utility to journalists and those who publish their stories.
34
If the defence of justification fails, generally the only way a publisher can escape liability for an untrue defamatory
statement of fact is by establishing that the statement was made on a privileged occasion. However, the defence of qualified
privilege has seldom assisted media organizations. One reason is that qualified privilege has traditionally been grounded in
special relationships characterized by a "duty" to communicate the information and a reciprocal "interest" in receiving it. The
press communicates information not to identified individuals with whom it has a personal relationship, but to the public at large.
Another reason is the conservative stance of early decisions, which struck a balance that preferred reputation over freedom of
expression. In a series of judgments written by Cartwright J. (as he then was), this Court refused to grant the communications
media any special status that might have afforded them greater access to the privilege: Tucker v. Douglas (1951), [1952] 1
S.C.R. 275 (S.C.C.); Globe & Mail Ltd. v. Boland, [1960] S.C.R. 203 (S.C.C.); Banks v. Globe & Mail (The), [1961] S.C.R.
474 (S.C.C.); Jones v. Bennett (1968), [1969] S.C.R. 277 (S.C.C.).
35 In recent decades courts have begun to moderate the strictures of qualified privilege, albeit in an ad hoc and incremental
way. When a strong duty and interest seemed to warrant it, they have on occasion applied the privilege to publications to the
world at large. For example, in suits against politicians expressing concerns to the electorate about the conduct of other public
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figures, courts have sometimes recognized that a politician's "duty to ventilate" matters of concern to the public could give rise
to qualified privilege: Parlett v. Robinson (1986), 5 B.C.L.R. (2d) 26 (B.C. C.A.), at p. 39.
36 In the last decade, this recognition has sometimes been extended to media defendants. For example, in Grenier v. Southam
Inc., [1997] O.J. No. 2193 (Ont. C.A.), the Ontario Court of Appeal (in a brief endorsement) upheld a trial judge's finding that
the defendant media corporation had a "social and moral duty" to publish the article in question. Other cases have adopted the
view that qualified privilege is available to media defendants, provided that they can show a social or moral duty to publish the
information and a corresponding public interest in receiving it: Leenen v. Canadian Broadcasting Corp. (2000), 48 O.R. (3d)
656 (Ont. S.C.J.), at p.695, aff'd (2001), 54 O.R. (3d) 612 (Ont. C.A.), and Young v. Toronto Star Newspapers Ltd. (2003), 66
O.R. (3d) 170 (Ont. S.C.J.), aff'd (2005), 77 O.R. (3d) 680 (Ont. C.A.).
37
Despite these tentative forays, the threshold for privilege remains high and the criteria for reciprocal duty and interest
required to establish it unclear. It remains uncertain when, if ever, a media outlet can avail itself of the defence of qualified
privilege.
(2) The Case for Changing the Law
38
Two related arguments are presented in support of broadening the defences available to public communicators, such as
the press, in reporting matters of fact.
39
The first argument is grounded in principle. It asserts that the existing law is inconsistent with the principle of freedom
of expression as guaranteed by s. 2(b) of the Charter. In the modern context, it is argued, the traditional rule has a chilling
effect that unjustifiably limits reporting facts, and strikes a balance too heavily weighted in favour of protection of reputation.
While the law should provide redress for baseless attacks on reputation, defamation lawsuits, real or threatened, should not be
a weapon by which the wealthy and privileged stifle the information and debate essential to a free society.
40 The second argument is grounded in jurisprudence. This argument points out that many foreign common law jurisdictions
have modified the law of defamation to give more protection to the press, in recognition of the fact that the traditional rules
inappropriately chill free speech. While different countries have taken different approaches, the trend is clear. Recent Canadian
cases, most notably the decision of the Ontario Court of Appeal in Quan, have affirmed this trend. The time has arrived, it is
argued, for this Court to follow suit.
a) The Argument From Principle
41 The fundamental question of principle is whether the traditional defences for defamatory statements of fact curtail freedom
of expression in a way that is inconsistent with Canadian constitutional values. Does the existing law strike an appropriate
balance between two values vital to Canadian society — freedom of expression on the one hand, and the protection of individuals'
reputations on the other? As Binnie J. stated in Simpson, "An individual's reputation is not to be treated as regrettable but
unavoidable road kill on the highway of public controversy, but nor should an overly solicitous regard for personal reputation
be permitted to 'chill' freewheeling debate on matters of public interest" (para. 2).
42 Freedom of expression and respect for vigorous debate on matters of public interest have long been seen as fundamental
to Canadian democracy. Many years before the Charter this Court, in the Reference re Alberta Legislation, [1938] S.C.R. 100
(S.C.C.), per Duff C.J., suggested that the Canadian Constitution contained an implied right of free expression on political
matters. That principle, affirmed in cases like Saumur v. Quebec (City), [1953] 2 S.C.R. 299 (S.C.C.), and Switzman v. Elbling,
[1957] S.C.R. 285 (S.C.C.), has stood the test of time.
43
In 1982, the Charter, through s. 2(b), confirmed and expanded constitutional protection for free expression, specifically
extending it to the press: "Everyone has ... freedom of thought, belief, opinion and expression, including freedom of the press
and other media of communication".
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44
The constitutional status of freedom of expression under the Charter means that all Canadian laws must conform to it.
The common law, though not directly subject to Charter scrutiny where disputes between private parties are concerned, may
be modified to bring it into harmony with the Charter. As Cory J. put it in Hill v. Church of Scientology of Toronto, [1995] 2
S.C.R. 1130 (S.C.C.), at para. 97, "Charter values, framed in general terms, should be weighed against the principles which
underlie the common law. The Charter values will then provide the guidelines for any modification to the common law which
the court feels is necessary".
45
The argument that the Charter requires modification of Canadian defamation law was considered in Hill. Writing for a
unanimous Court on this point, Cory J. declined to adopt the American "actual malice" rule from New York Times Co. v. Sullivan,
376 U.S. 254 (U.S. Ala. 1964), which provides immunity for defamation of public officials except where malice is shown. Cory
J. did, however, undertake a modest expansion of the recognized qualified privilege for reports on judicial proceedings.
46 While Hill stands for a rejection of the Sullivan approach and an affirmation of the common law of defamation's general
conformity with the Charter, it does not close the door to further changes in specific rules and doctrines. As Iacobucci J. observed
in R. v. Salituro, [1991] 3 S.C.R. 654 (S.C.C.), at p. 670, "[j]udges can and should adapt the common law to reflect the changing
social, moral and economic fabric of the country". It is implicit in this duty that the courts will, from time to time, take a fresh
look at the common law and re-evaluate its consistency with evolving societal expectations through the lens of Charter values.
47 The guarantee of free expression in s. 2(b) of the Charter has three core rationales, or purposes: (1) democratic discourse;
(2) truth-finding; and (3) self-fulfillment: Irwin Toy Ltd. c. Québec (Procureur général), [1989] 1 S.C.R. 927 (S.C.C.), at p.976.
These purposes inform the content of s. 2(b) and assist in determining what limits on free expression can be justified under s. 1.
48
First and foremost, free expression is essential to the proper functioning of democratic governance. As Rand J. put it,
"government by the free public opinion of an open society ... demands the condition of a virtually unobstructed access to and
diffusion of ideas": Switzman, at p. 306.
49
Second, the free exchange of ideas is an "essential precondition of the search for truth": R. v. Keegstra, [1990] 3 S.C.R.
697 (S.C.C.), at p. 803, per McLachlin J. This rationale, sometimes known as the "marketplace of ideas", extends beyond the
political domain to any area of debate where truth is sought through the exchange of information and ideas. Information is
disseminated and propositions debated. In the course of debate, misconceptions and errors are exposed. What withstands testing
emerges as truth.
50
Third, free expression has intrinsic value as an aspect of self-realization for both speakers and listeners. As the majority
observed in Irwin Toy, at p. 976, "the diversity in forms of individual self-fulfillment and human flourishing ought to be
cultivated in an essentially tolerant, indeed welcoming, environment not only for the sake of those who convey a meaning, but
also for the sake of those to whom it is conveyed".
51
Of the three rationales for the constitutional protection of free expression, only the third, self-fulfillment, is of dubious
relevance to defamatory communications on matters of public interest. This is because the plaintiff's interest in reputation may
be just as worthy of protection as the defendant's interest in self-realization through unfettered expression. We are not talking
here about a direct prohibition of expression by the state, in which the self-fulfillment potential of even malicious and deceptive
expression can be relevant (R. v. Zundel, [1992] 2 S.C.R. 731 (S.C.C.)), but rather a means by which individuals can hold one
another civilly accountable for what they say. Charter principles do not provide a licence to damage another person's reputation
simply to fulfill one's atavistic desire to express oneself.
52
By contrast, the first two rationales for free expression squarely apply to communications on matters of public interest,
even those which contain false imputations. The first rationale, the proper functioning of democratic governance, has profound
resonance in this context. As held in Simpson, freewheeling debate on matters of public interest is to be encouraged, and must
not be thwarted by "overly solicitous regard for personal reputation" (para. 2). Productive debate is dependent on the free flow
of information. The vital role of the communications media in providing a vehicle for such debate is explicitly recognized in

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

22

Grant v. Torstar Corp., 2009 SCC 61, 2009 CarswellOnt 7956
2009 SCC 61, 2009 CarswellOnt 7956, 2009 CarswellOnt 7957, [2009] 3 S.C.R. 640...

132

the text of s. 2(b) itself: "freedom of thought, belief, opinion and expression, including freedom of the press and other media
of communication" (emphasis added).
53
Freedom does not negate responsibility. It is vital that the media act responsibly in reporting facts on matters of public
concern, holding themselves to the highest journalistic standards. But to insist on court-established certainty in reporting on
matters of public interest may have the effect of preventing communication of facts which a reasonable person would accept as
reliable and which are relevant and important to public debate. The existing common law rules mean, in effect, that the publisher
must be certain before publication that it can prove the statement to be true in a court of law, should a suit be filed. Verification
of the facts and reliability of the sources may lead a publisher to a reasonable certainty of their truth, but that is different from
knowing that one will be able to prove their truth in a court of law, perhaps years later. This, in turn, may have a chilling effect
on what is published. Information that is reliable and in the public's interest to know may never see the light of day.
54
The second rationale — getting at the truth — is also engaged by the debate before us. Fear of being sued for libel
may prevent the publication of information about matters of public interest. The public may never learn the full truth on the
matter at hand.
55 Against this, it is argued that false statements cannot advance the purposes of s. 2(b). This contention, however, is belied
by the fact the existing defence of privilege concedes: sometimes the public interest requires that untrue statements should be
granted immunity, because of the importance of robust debate on matters of public interest (e.g. Parliamentary privilege), or the
importance of discussion and disclosure as a means of getting at the truth (e.g. police reports, employment recommendations).
56
The argument also overlooks the fact that the Charter's s. 2(b) protection is not confined to statements that a person can
ultimately prove are true. As Professor Boivin puts it:
Those who argue that false and defamatory publications have a weak claim to Charter protection omit to mention that
it is only at trial, usually several years after publication, that a trier of fact determines whether a defence of justification
is well founded. Moreover, it is only then that the defamatory nature of the publication is assessed. Surely freedom of
expression encompasses more than statements which, after the fact, are either proven factually accurate or do not injure
someone's reputation.
[Emphasis added.]
(Denis W. Boivin, "Accommodating Freedom of Expression and Reputation in the Common Law of Defamation" (1997),
22 Queen's L.J. 229, at p. 270.)
57
I conclude that media reporting on matters of public interest engages the first and second rationales of the freedom of
expression guarantee in the Charter. The statement in Hill (at para. 106) that "defamatory statements are very tenuously related
to the core values which underlie s. 2(b)" must be read in the context of that case. It is simply beyond debate that the limited
defences available to press-related defendants may have the effect of inhibiting political discourse and debate on matters of
public importance, and impeding the cut and thrust of discussion necessary to discovery of the truth.
58 This brings me to the competing value: protection of reputation. Canadian law recognizes that the right to free expression
does not confer a licence to ruin reputations. In assessing the constitutionality of the Criminal Code's defamatory libel provisions,
for example, the Court has affirmed that "[t]he protection of an individual's reputation from wilful and false attack recognizes
both the innate dignity of the individual and the integral link between reputation and the fruitful participation of an individual in
Canadian society": R. v. Lucas, [1998] 1 S.C.R. 439 (S.C.C.), per Cory J., at para. 48. This applies both to private citizens and
to people in public life. People who enter public life cannot reasonably expect to be immune from criticism, some of it harsh
and undeserved. But nor does participation in public life amount to open season on reputation.
59
Related to the protection of reputation is a concern for personal privacy. This Court has recognized that protection
of personal privacy is "intimately related" to the protection of reputation: Hill, at para. 121. While in other contexts privacy
protection has been recognized as "essential for the well-being of the individual" (R. v. Dyment, [1988] 2 S.C.R. 417 (S.C.C.),
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at p. 427, per La Forest J.) and "an essential component of what it means to be 'free'" (R. v. O'Connor, [1995] 4 S.C.R. 411
(S.C.C.), at para. 113, per L'Heureux-Dubé J.), it does not figure prominently in defamation jurisprudence. One reason for this
is that defamation law is concerned with providing recourse against false injurious statements, while the protection of privacy
typically focuses on keeping true information from the public gaze. Legislation in several provinces provides a separate cause
of action for the violation of privacy: see Privacy Act, R.S.B.C. 1996, c. 373, s. 1(1); The Privacy Act, R.S.S. 1978, c. P-24, s. 2;
The Privacy Act, R.S.M. 1987, c. P125, s. 2(1); Privacy Act, R.S.N.L. 1990, c. P-22, s. 3. This said, protection of privacy may
be a factor complementing the protection of reputation in the development of defamation law (see paras. 102 and 111 below).
60 The Grant appellants argue that a defence based on the conduct of the defendant devalues the plaintiff's ability to vindicate
reputation. A plaintiff's concern, it is said, is with the falsity of the libel, not the responsibility of the journalistic practices that led
to its publication. To the extent that a revised defence shifts the focus of the litigation from the truth or falsity of the defamatory
statements to the diligence of the defendant in verifying them, the plaintiff's very reason for bringing the suit is obscured.
61 The answer to this argument lies in the fact that a balanced approach to libel law properly reflects both the interests of the
plaintiff and the defendant. The law must take due account of the damage to the plaintiff's reputation. But this does not preclude
consideration of whether the defendant acted responsibly, nor of the social value to a free society of debate on matters of public
interest. I agree with Sharpe J.A. that the partial shift of focus involved in considering the responsibility of the publisher's
conduct is an "acceptable price to pay for free and open discussion" (Quan, C.A. reasons, at para. 142).
62 The protection offered by a new defence based on conduct is meaningful for both the publisher and those whose reputations
are at stake. If the publisher fails to take appropriate steps having regard to all the circumstances, it will be liable. The press
and others engaged in public communication on matters of public interest, like bloggers, must act carefully, having regard to
the injury to reputation that a false statement can cause. A defence based on responsible conduct reflects the social concern that
the media should be held accountable through the law of defamation. As Kirby P. stated in Ballina Shire Council v. Ringland
(1994), 33 N.S.W.L.R. 680 (New South Wales Sup. Ct.), at p. 700: "The law of defamation is one of the comparatively few
checks upon [the media's] great power". The requirement that the publisher of defamatory material act responsibly provides
accountability and comports with the reasonable expectations of those whose conduct brings them within the sphere of public
interest. People in public life are entitled to expect that the media and other reporters will act responsibly in protecting them from
false accusations and innuendo. They are not, however, entitled to demand perfection and the inevitable silencing of critical
comment that a standard of perfection would impose.
63
It is also argued that a defence based on the conduct of the defendant may lead to costly and lengthy litigation over
questions of journalistic practice about which claimants can have no advance knowledge: see Andrew T. Kenyon, "Lange and
Reynolds Qualified Privilege: Australian and English Defamation Law and Practice" (2004), 28 Melb. U. L. Rev. 406, at p. 425.
Of the relevant factors (see discussion of Reynolds below, at paras. 69-71) only the opportunity to respond to the allegation
prior to publication is likely to lie within the plaintiff's knowledge, making it hard for a potential plaintiff to judge the strength
of her case, it is said.
64
Again, the objection goes not so much to principle as to the particular test and procedures adopted. Whatever defence is
accepted, it must be workable and fair to both plaintiff and defendant, as discussed in greater detail below. Procedural objections,
however, do not negate the conclusion that the traditional test fails to protect reliable statements that are connected to the
democratic discourse and truth-finding rationales for freedom of expression.
65
Having considered the arguments on both sides of the debate from the perspective of principle, I conclude that the
current law with respect to statements that are reliable and important to public debate does not give adequate weight to the
constitutional value of free expression. While the law must protect reputation, the level of protection currently accorded by
the law — in effect a regime of strict liability — is not justifiable. The law of defamation currently accords no protection for
statements on matters of public interest published to the world at large if they cannot, for whatever reason, be proven to be true.
But such communications advance both free expression rationales mentioned above — democratic discourse and truth-finding
— and therefore require some protection within the law of defamation. When proper weight is given to the constitutional value
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of free expression on matters of public interest, the balance tips in favour of broadening the defences available to those who
communicate facts it is in the public's interest to know.
b) The Argument on the Jurisprudence
66
A consideration of the jurisprudence of other common law democracies favours replacing the current Canadian law
governing redress for defamatory statements of fact on matters of public interest, with a rule that gives greater scope to freedom
of expression while offering adequate protection of reputation. Different countries canvassed have taken different approaches.
Most, however, give more weight to the value of freedom of expression and robust public debate than does the traditional
Canadian approach.
67 In Sullivan, the United States Supreme Court applied the First Amendment's free speech guarantee to hold that a "public
official" cannot recover in defamation absent proof that the defendant was motivated by "actual malice", meaning knowledge
of falsity or reckless indifference to truth. In subsequent cases, the "actual malice" rule was extended to apply to all "public
figures", not only people formally involved in government or politics: Curtis Publishing Co. v. Butts, 388 U.S. 130 (U.S. Sup. Ct.
1967). Sullivan and its progeny have made it extremely difficult for anyone in the public eye to sue successfully for defamation.
In the contest between free expression and reputation protection, free expression decisively won the day.
68
Commonwealth courts have rejected the precise balance struck in Sullivan between free expression and protection of
reputation. However, the law has begun to shift in favour of broader defences for press defendants, most prominently in England,
but also in Australia (Lange v. Australian Broadcasting Corp. (1997), 145 A.L.R. 96 (Australia H.C.)), New Zealand (Lange v.
Atkinson, [1998] 3 N.Z.L.R. 427 (New Zealand C.A.) ("Lange v. Atkinson"); Lange v. Atkinson, [2000] 1 N.Z.L.R. 257 (New
Zealand P.C.) ("Lange v. Atkinson "); Lange v. Atkinson, [2000] 3 N.Z.L.R. 385 (New Zealand C.A.) ("Lange v. Atkinson No.
3")), and South Africa (Du Plessis v. De Klerk, 1996 (3) SA 850 (South Africa Constitutional Ct.); Bogoshi v. National Media
Ltd. (South Africa C.A.)).
(i) United Kingdom
69 Reynolds v. Times Newspapers Ltd., [1999] 4 All E.R. 609 (U.K. H.L.), marked a decisive departure from the traditional
pro-reputation orientation of defamation law in England. The case involved allegations of improper dealing by an Irish politician.
The House of Lords, for the first time, recognized that "freedom to disseminate and receive information on political matters
is essential to the proper functioning of the system of parliamentary democracy", (p. 621) and that the news media plays a
vital role in furthering that interest. It followed that the law of defamation should provide greater protection to publications
made on matters of public interest. A new standard was pronounced — responsible journalism. Effectively, the House of Lords
recognized a compelling duty on the press to publish such reports and a corresponding interest on the part of the public in
receiving them.
70
In order to determine whether a publication should be covered by responsible journalism, Lord Nicholls provided a list
of considerations which have come to be known as the "Reynolds factors" (at p 626):
(1) The seriousness of the allegation. The more serious the charge, the more the public is misinformed and the individual
harmed, if the allegation is not true. (2) The nature of the information, and the extent to which the subject matter is a matter
of public concern. (3) The source of the information. Some informants have no direct knowledge of the events. Some have
their own axes to grind, or are being paid for their stories. (4) The steps taken to verify the information. (5) The status of
the information. The allegation may have already been the subject of an investigation which commands respect. (6) The
urgency of the matter. News is often a perishable commodity. (7) Whether comment was sought from the plaintiff. He may
have information others do not possess or have not disclosed. An approach to the plaintiff will not always be necessary.
(8) Whether the article contained the gist of the plaintiff's side of the story. (9) The tone of the article. A newspaper can
raise queries or call for an investigation. It need not adopt allegations as statements of fact. (10) The circumstances of the
publication, including the timing.
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Lord Nicholls made clear that the ultimate determination of responsibility would be a legal question for the judge, though he
allowed that any dispute of "primary fact" would be decided by the jury (p. 626).
71 Reynolds was quickly recognized as a "media-friendly" development. In practical terms, however, Reynolds only partially
succeeded in changing the landscape. The ten Reynolds factors proved difficult to apply. Some courts saw them as merely
an illustrative list of possible considerations, while others viewed them as a complete code for what constitutes responsible
journalism. Journalists and publishers, for their part, found it difficult to anticipate what kind of conduct would satisfy the
Reynolds criteria, applied with the benefit of judicial hindsight. (See, e.g. R. L. Weaver, et al., "Defamation Law and Free
Speech: Reynolds v. Times Newspapers and the English Media" (2004), 37 Vand. J. Transnat'l L. 1255, at pp. 1303-07.) As
one commentator has observed:
... the Reynolds defence virtually never succeeded because the 10 pointers of responsible journalism were treated by
the judges as hurdles to be surmounted. The judges applied a dollop of hindsight, finding something which they, as a
responsible editor or journalist, would have done differently. The Reynolds defence spawned satellite litigation where,
often for understandable reasons, the underlying facts could not be proved and much time and money had to be spent on
analysing how the story was constructed. Anonymous sources tended to be viewed with suspicion and juries were given a
complex list of factual issues to decide, sometimes with confusing directions as to the presumption of falsity which served
to push them in the direction of disbelieving what the journalists said.
(D. Hooper, "The Importance of the Jameel Case", [2007] 18 Ent. L.R. 62, at p. 62. See also A. J. Bonnington, "Reynolds
Rides Again" (2006), 11 Comms. L. 147)
72
The House of Lords addressed this uncertainty in Jameel v. Wall Street Journal Europe SPRL (No. 3), [2006] UKHL
44, [2007] 1 A.C. 359 (Eng. H.L.). The defendant Wall Street Journal Europe had published an article, shortly after September
11, 2001, revealing that the bank accounts of certain prominent Saudi Arabian businessmen, including the plaintiff, were being
monitored for possible terrorist connections by Saudi authorities at the behest of the U.S. government, citing anonymous sources.
The tone of the article was neutral and unsensational, and the article bore the indicia of responsible journalism. Nonetheless,
the trial judge denied the defendants access to the Reynolds privilege, and the Court of Appeal upheld that denial on the sole
ground that the paper had not waited long enough to hear back from the plaintiff before running the story.
73
The House of Lords reversed the judgment of the Court of Appeal and held that the responsible journalism defence
applied. It criticized the lower courts for applying the Reynolds factors restrictively as "a series of hurdles to be negotiated by a
publisher" (para. 33, per Lord Bingham), rather than as an illustrative guide to what might constitute responsible journalism on
the facts of a given case. Given that the defence was meant to foster free expression and a free press, its requirements should
not be pitched so high as to make its availability all but illusory. The House of Lords also emphasized that the assessment of
responsible journalism is not an invitation for courts to micro-manage the editorial practices of media organizations. Rather, a
degree of deference should be shown to the editorial judgment of the players, particularly professional editors and journalists.
For instance, a court should be slow to conclude that the inclusion of a particular defamatory statement was "unnecessary" and
therefore outside the scope of the defence. As Lord Hoffmann put it:
The fact that the judge, with the advantage of leisure and hindsight, might have made a different editorial decision should
not destroy the defence. That would make the publication of articles which are, ex hypothesi, in the public interest, too
risky and would discourage investigative reporting. [para. 51]
The House of Lords also made clear that the defence is available to "anyone who publishes material of public interest in any
medium", not just journalists or media companies: Jameel, per Lord Hoffmann, at para. 54; Seaga v. Harper, [2008] UKPC
9, [2008] 1 All E.R. 965 (Jamaica P.C.).
74 Jameel has been welcomed as re-affirming the liberalizing tone of Reynolds and providing much-needed guidance for its
application: see, e.g. K. Beattie, "New Life for the Reynolds 'Public Interest Defence'? Jameel v Wall Street Journal Europe",
[2007] E.H.R.L.R. 81. But questions remain.
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75
One unresolved issue is whether the new defence is a species of privilege or a distinct defence. If the former, a further
issue arises of whether it could be defeated by malice. The judges in Jameel discussed these issues but reached no consensus.
76
Another unresolved issue is the status of so-called "reportage". "Reportage" refers to defamatory statements clearly
attributed to someone other than, and not adopted by, the defendant. On one view, reportage is simply the accurate reporting
of facts — the fact of what someone said. Such reportage is essential, the media argue, to comprehensive coverage of public
debate. Charges flung back and forth between contending factions in a dispute are themselves, it is argued, an essential part
of the story, and will be understood by the public as such. However, the reporting of defamatory statements is barred by the
"repetition rule" of defamation law, which holds that someone who repeats a defamatory statement is no less liable than the
person who originated it. Recent cases suggest that this rule has been attenuated in the context of actions brought against media
outlets, although whether as a distinct defence or as one of the factors to consider in applying the responsible journalism standard
remains unclear: Charman v. Orion Publishing Group Ltd., [2007] EWCA Civ 972, [2008] 1 All E.R. 750 (Eng. C.A.). I will
return to this question below.
(ii) Australia
77 Despite the absence of a constitutional bill of rights guaranteeing freedom of expression, the High Court of Australia has
increased the protection afforded to the media on factual reports. In Lange v. Australian Broadcasting Corp., a case involving
a former prime minister of New Zealand, the High Court confirmed the existence of a qualified privilege for publications on
"government and political matters", established earlier in Theophanous v. Herald & Weekly Times Ltd. (1994), 124 A.L.R. 1
(Australia H.C.). The High Court held that "each member of the Australian community has an interest in disseminating and
receiving information, opinions and arguments concerning government and political matters that affect the people of Australia [a
category that, while broad, does not extend to all matters of public interest]. The duty to disseminate such information is simply
the correlative of the interest in receiving it" (p. 115). Lange defined "government and political matters" relatively narrowly to
cover matters within the sphere of electoral politics, whether at a local, state, or federal level, adding that "discussion of matters
concerning the United Nations or other countries may be protected by the extended defence of qualified privilege" (p. 115).
78
The burden rests on the defendant to show that publishing the information was reasonable in the circumstances. The
defendant's conduct "will not be reasonable unless the defendant had reasonable grounds for believing that the imputation was
true, took proper steps, so far as they were reasonably open, to verify the accuracy of the material and did not believe the
imputation to be untrue" (Lange, at p. 118). "Reasonableness" may also require the publisher to seek a response from the person
being defamed.
79
In its focus on reasonableness, Lange resembles Reynolds and Jameel. There are indications, however, that Lange's
reasonableness requirement has been applied more stringently than the responsibility test under its English counterparts: see
Kenyon, at p. 432.
(iii) New Zealand
80
New Zealand's courts have modified the common law defence of qualified privilege in a manner broadly similar to
the Australian approach. Coincidentally, the leading New Zealand cases also involved former prime minister David Lange as
plaintiff: see Lange v. Atkinson Nos. 1, 2 and 3. In Lange v. Atkinson, the Court of Appeal announced a qualified privilege for
"generally-published statements which directly concern the functioning of representative and responsible government, including
statements about the performance or possible future performance of specific individuals in elected public office" (p. 468), basing
their decision largely on New Zealand's democratic traditions and the specific dictates of the Bill of Rights Act 1990. Contrary
to the Australian position, however, the court imposed no reasonableness requirement on the prima facie availability of the
defence. Rather, evidence of irresponsibility can be adduced by the plaintiff to show that the privilege has been misused.
81
In Lange v. Atkinson No. 3, on remand from the Privy Council, the Court of Appeal re-affirmed its earlier decision,
rejecting Reynolds as ill-suited to New Zealand's needs and realities. Among the court's criticisms of Reynolds was the view
that it devalued the traditionally central role of the jury in libel trials by placing the key determination in the hands of the judge,
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a concern that also arises in the case at bar. More fundamentally, the court opined that "the Reynolds decision appears to alter
the structure of the law of qualified privilege in a way which adds to the uncertainty and chilling effect almost inevitably present
in this area of law" (para. 38). The Court of Appeal's solution was to reject any requirement of reasonableness or diligence in
determining the scope of the privilege itself. In the result, the scope of privileged subject matter in New Zealand is narrower
than in the United Kingdom, but within that domain New Zealand law may offer stronger protection.
(iv) South Africa
82
Developments in South Africa have generally parallelled those in the other jurisdictions just discussed, the U.K. most
particularly. In Du Plessis, the Constitutional Court of South Africa considered and rejected an argument that the common law of
defamation should be liberalized and constitutionalized along the lines of Sullivan. The court held that s. 15 of the Constitution
— the free expression guarantee — did "not mandate any particular rule of common law" (p. 885) because the guarantee does
not apply directly to disputes between private litigants. However, echoing the Canadian "Charter values" approach, it held that
the common law ought to be developed by courts in a manner consistent with constitutional values.
83 The Supreme Court of Appeal subsequently adopted a responsible journalism defence in Bogoshi. Writing for the court,
Hefer J.A. held that "the publication in the press of false defamatory allegations of fact will not be regarded as unlawful if,
upon a consideration of all the circumstances of the case, it is found to have been reasonable to publish the particular facts
in the particular way and at the particular time" (p. 1212). Approving of this approach in the Constitutional Court, Sachs J.
recently commented that "[i]n Bogoshi the SCA developed in a way that was sensitive to contemporary concerns and realities,
a well-weighted means of balancing respect for individual personality rights with concern for freedom of the press": M. (N.) v.
Smith, [2007] ZACC 6, 2007 (5) SA 250 (South Africa Constitutional Ct.), at para. 203. See also, Khumalo v. Holomisa, [2002]
ZACC 12, 2002 (5) SA 401 (South Africa Constitutional Ct.); Mthembi-Mahanyele v. Mail & Guardian Ltd., [2004] ZASCA
67 (South Africa C.A.), 2004 (6) S.A. 329.
84
The effect of Bogoshi has been to establish in South African law a reasonableness defence resembling Reynolds in most
respects, but naturally with its own distinctive features elaborated in the jurisprudence.
c) Conclusion
85 A number of countries with common law traditions comparable to those of Canada have moved in recent years to modify
the law of defamation to provide greater protection for communications on matters of public interest. These developments
confront us with a range of possibilities. The traditional common law defence of qualified privilege, which offered no protection
in respect of publications to the world at large, situates itself at one end of the spectrum of possible alternatives. At the other
end is the American approach of protecting all statements about public figures, unless the plaintiff can show malice. Between
these two extremes lies the option of a defence that would allow publishers to escape liability if they can establish that they
acted responsibly in attempting to verify the information on a matter of public interest. This middle road is the path chosen by
courts in Australia, New Zealand, South Africa and the United Kingdom.
86 In my view, the third option, buttressed by the argument from Charter principles advanced earlier, represents a reasonable
and proportionate response to the need to protect reputation while sustaining the public exchange of information that is vital
to modern Canadian society.
87

What remains to be decided is how, consistent with Charter values, the new defence should be formulated.

B. The Elements of the Defence of Responsible Communication
(1) Preliminary Issues
88
The first preliminary issue is whether the defence should be considered a new defence or an extension of the traditional
defence of qualified privilege.
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89 In Reynolds, the House of Lords saw itself as extending the traditional law of qualified privilege in a manner appropriate
to the realities of contemporary media and the imperative of free expression. Effectively, the Law Lords decided that the media
has a "duty" to report on a matter of public interest and the public has a corresponding "interest" in receiving such a report.
Whether the duty and interest had crystallized into a privilege in the particular case depended on whether the defendant had
acted responsibly, having regard to Lord Nicholls' non-exhaustive list of factors.
90 The introduction of the Reynolds factors into the analysis, amounting in effect to a due diligence test, produced an uneasy
fit with the traditional model of qualified privilege, which looked only to the occasion on which the communication was made.
The conduct of the defendant was only relevant after the privilege had already been established, to show whether it was defeated
by malice. By contrast, under Reynolds, the defendant's conduct became the dominant focus of the inquiry.
91
This led some courts and commentators to argue that Reynolds had introduced a substantially new defence into the law
of defamation. For instance, in Loutchansky v. Times Newspapers Ltd., [2001] EWCA Civ. 1805, [2002] 1 All E.R. 652 (Eng.
C.A.), at para. 35, Lord Phillips M.R. (as he then was) opined that the Reynolds privilege is "a different jurisprudential creature
from the traditional form of privilege from which it sprang".
92
The majority of the Law Lords in Jameel maintained the view that "Reynolds privilege" or "responsible journalism"
rests at least notionally on the duty/interest analysis associated with qualified privilege. However, Lord Hoffmann, with the
concurrence of Baroness Hale, insisted that responsible journalism could not be assimilated to traditional qualified privilege,
adopting Lord Phillips' view that it is "a different jurisprudential creature". It is not the occasion which is protected by the new
defence, but the published material itself. (See also Brown, vol. 4, at pp. 27-45 and 27-46, fn. 116.) Furthermore, it makes little
sense to speak of an assertion of responsible journalism being defeated by proof of malice, because the absence of malice is
effectively built into the definition of responsible journalism itself.
93
Characterizing the change to the law as introducing a new defence is also supported by the fact that many forms of
qualified privilege would not be well served by opening up the privilege to media publications. The duties and interests of
people communicating and receiving job references or police reports are definable with some precision and involve a genuine
reciprocity. The reciprocal duty and interest involved in a journalistic publication to the world at large, by contrast, is largely
notional.
94
The traditional duty/interest framework works well in its established settings of qualified privilege. These familiar
categories should not be compromised or obscured by the addition of a broad new privilege based on public interest. Further,
qualified privilege as developed in the cases is grounded not in free expression values but in the social utility of protecting
particular communicative occasions from civil liability.
95
I therefore conclude that the proposed change to the law should be viewed as a new defence, leaving the traditional
defence of qualified privilege intact.
96 A second preliminary question is what the new defence should be called. In arguments before us, the defence was referred
to as the responsible journalism test. This has the value of capturing the essence of the defence in succinct style. However,
the traditional media are rapidly being complemented by new ways of communicating on matters of public interest, many of
them online, which do not involve journalists. These new disseminators of news and information should, absent good reasons
for exclusion, be subject to the same laws as established media outlets. I agree with Lord Hoffmann that the new defence is
"available to anyone who publishes material of public interest in any medium": Jameel, at para. 54.
97 A review of recent defamation case law suggests that many actions now concern blog postings and other online media which
are potentially both more ephemeral and more ubiquitous than traditional print media. While established journalistic standards
provide a useful guide by which to evaluate the conduct of journalists and non-journalists alike, the applicable standards will
necessarily evolve to keep pace with the norms of new communications media. For this reason, it is more accurate to refer to
the new defence as responsible communication on matters of public interest.
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(2) Formulating the Defence of Responsible Communication on Matters of Public Interest
98 This brings us to the substance of the test for responsible communication. In Quan, Sharpe J.A. held that the defence has
two essential elements: public interest and responsibility. I agree, and would formulate the test as follows. First, the publication
must be on a matter of public interest. Second, the defendant must show that publication was responsible, in that he or she was
diligent in trying to verify the allegation(s), having regard to all the relevant circumstances.
a) Was the Publication on a Matter of Public Interest?
99

To be protected by the defence of responsible communication, the publication must be on a matter of public interest.

100
This is a matter for the judge to decide. To be sure, whether a statement's publication is in the public interest involves
factual issues. But it is primarily a question of law; the judge is asked to determine whether the nature of the statement is such
that protection may be warranted in the public interest. The judge acts as a gatekeeper analogous to the traditional function of
the judge in determining whether an "occasion" is subject to privilege. Unlike privilege, however, the determination of whether
a statement relates to a matter of public interest focuses on the substance of the publication itself and not the "occasion". Where
the question is whether a particular communication fits within a recognized subject matter of public interest, it is a mixed
question of fact and law, and will therefore attract more deference on appeal than will a pure determination of public interest.
But it properly remains a question for the trial judge as opposed to the jury.
101
In determining whether a publication is on a matter of public interest, the judge must consider the subject matter of
the publication as a whole. The defamatory statement should not be scrutinized in isolation. The judge's role at this point is
to determine whether the subject matter of the communication as a whole is one of public interest. If it is, and if the evidence
is legally capable of supporting the defence, as I will explain below, the judge should put the case to the jury for the ultimate
determination of responsibility.
102
How is "public interest" in the subject matter established? First, and most fundamentally, the public interest is not
synonymous with what interests the public. The public's appetite for information on a given subject — say, the private lives of
well-known people — is not on its own sufficient to render an essentially private matter public for the purposes of defamation
law. An individual's reasonable expectation of privacy must be respected in this determination. Conversely, the fact that much
of the public would be less than riveted by a given subject matter does not remove the subject from the public interest. It is
enough that some segment of the community would have a genuine interest in receiving information on the subject.
103
The authorities offer no single "test" for public interest, nor a static list of topics falling within the public interest (see,
e.g. Gatley on Libel and Slander (11th ed. 2008), at p. 530). Guidance, however, may be found in the cases on fair comment
and s. 2(b) of the Charter.
104
In London Artists Ltd. v. Littler (1968), [1969] 2 All E.R. 193 (Eng. C.A.), speaking of the defence of fair comment,
Lord Denning M.R. described public interest broadly in terms of matters that may legitimately concern or interest people:
There is no definition in the books as to what is a matter of public interest. All we are given is a list of examples, coupled
with the statement that it is for the judge and not for the jury. I would not myself confine it within narrow limits. Whenever
a matter is such as to affect people at large, so that they may be legitimately interested in, or concerned at, what is going
on; or what may happen to them or to others; then it is a matter of public interest on which everyone is entitled to make
fair comment. [p. 198]
105
To be of public interest, the subject matter "must be shown to be one inviting public attention, or about which the
public has some substantial concern because it affects the welfare of citizens, or one to which considerable public notoriety or
controversy has attached": Brown, vol. 2, at pp. 15-137 and 15-138. The case law on fair comment "is replete with successful
fair comment defences on matters ranging from politics to restaurant and book reviews": Simpson v. Mair, 2004 BCSC 754,
31 B.C.L.R. (4th) 285 (B.C. S.C.), at para. 63, per Koenigsberg J. Public interest may be a function of the prominence of the

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

30

Grant v. Torstar Corp., 2009 SCC 61, 2009 CarswellOnt 7956
2009 SCC 61, 2009 CarswellOnt 7956, 2009 CarswellOnt 7957, [2009] 3 S.C.R. 640...

140

person referred to in the communication, but mere curiosity or prurient interest is not enough. Some segment of the public must
have a genuine stake in knowing about the matter published.
106 Public interest is not confined to publications on government and political matters, as it is in Australia and New Zealand.
Nor is it necessary that the plaintiff be a "public figure", as in the American jurisprudence since Sullivan. Both qualifications
cast the public interest too narrowly. The public has a genuine stake in knowing about many matters, ranging from science
and the arts to the environment, religion, and morality. The democratic interest in such wide-ranging public debate must be
reflected in the jurisprudence.
107 Care must be taken by the judge making this determination to characterize the subject matter accurately. Overly narrow
characterization may inappropriately defeat the defence at the outset. For example, characterizing the subject matter in this case
simply as "Peter Grant's business dealings" would obscure the significant public interest engaged by the article and thus restrict
the legitimate scope of public interest. Similarly, characterizing the subject matter too broadly as "Ontario politics" might render
the test a mere rubber stamp and bring unworthy material within the protection of the defence.
108
The question then arises whether the judge or the jury should decide whether the inclusion of a particular defamatory
statement in a publication was necessary to communicating on the matter of public interest. Is this question merely a subset of
determining generally whether the publication is in the public interest? Or is it better treated as a factor in the jury's assessment
of responsibility? Lord Hoffmann in Jameel took the view that determining whether a defamatory statement was necessary to
communicating on a matter of public interest is a question of law for the judge, conceding, however, that this may require the
judge to second-guess editorial judgment, and must be approached in a deferential way (para. 51).
109
In my view, if the publication read broadly and as a whole relates to a matter of public interest, the judge should leave
the defence to the jury on the publication as a whole, and not editorially excise particular statements from the defence on the
ground that they were not necessary to communicating on the matter of public interest. Deciding whether the inclusion of the
impugned statement was justifiable involves a highly fact-based assessment of the context and details of the publication itself.
Whereas a given subject matter either is or is not in law a matter of public interest, the justifiability of including a defamatory
statement may admit of many shades of gray. It is intimately bound up in the overall determination of responsibility and should
be left to the jury. It is for the jury to consider the need to include particular defamatory statements in determining whether the
defendant acted responsibly in publishing what it did.
b) Was Publication of the Defamatory Communication Responsible?
110 Against this background, I turn to some relevant factors that may aid in determining whether a defamatory communication
on a matter of public interest was responsibly made.
(i) The Seriousness of the Allegation
111
The logic of proportionality dictates that the degree of diligence required in verifying the allegation should increase
in proportion to the seriousness of its potential effects on the person defamed. This factor recognizes that not all defamatory
imputations carry equal weight. The defamatory "sting" of a statement can range from a passing irritant to a blow that devastates
the target's reputation and career. The apprehended harm to the plaintiff's dignity and reputation increases in relation to the
seriousness of the defamatory sting. The degree to which the defamatory communication intrudes upon the plaintiff's privacy is
one way in which the seriousness of the sting may be measured. Publication of the kinds of allegations traditionally considered
the most serious — for example, corruption or other criminality on the part of a public official — demand more thorough
efforts at verification than will suggestions of lesser mischief. So too will those which impinge substantially on the plaintiff's
reasonable expectation of privacy.
(ii) The Public Importance of the Matter
112
Inherent in the logic of proportionality is the degree of the public importance of the communication's subject matter.
The subject matter will, however, already have been deemed by the trial judge to be a matter of public interest. However, not all
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matters of public interest are of equal importance. Communications on grave matters of national security, for example, invoke
different concerns from those on the prosaic business of everyday politics. What constitutes reasonable diligence with respect
to one may fall short with respect to the other. Where the public importance in a subject matter is especially high, the jury
may conclude that this factor tends to show that publication was responsible in the circumstances. In many cases, the public
importance of the matter may be inseparable from its urgency.
(iii) The Urgency of the Matter
113 As Lord Nicholls observed in Reynolds, news is often a perishable commodity. The legal requirement to verify accuracy
should not unduly hamstring the timely reporting of important news. But nor should a journalist's (or blogger's) desire to get a
"scoop" provide an excuse for irresponsible reporting of defamatory allegations. The question is whether the public's need to
know required the defendant to publish when it did. As with the other factors, this is considered in light of what the defendant
knew or ought to have known at the time of publication. If a reasonable delay could have assisted the defendant in finding
out the truth and correcting any defamatory falsity without compromising the story's timeliness, this factor will weigh in the
plaintiff's favour.
(iv) The Status and Reliability of the Source
114
Some sources of information are more worthy of belief than others. The less trustworthy the source, the greater the
need to use other sources to verify the allegations. This applies as much to documentary sources as to people; for example, an
"interim progress report" of an internal inquiry has been found to be an insufficiently authoritative source in the circumstances:
Miller v. Associated Newspapers Ltd. (No.3), [2005] EWHC 557 (Eng. Q.B.). Consistent with the logic of the repetition rule,
the fact that someone has already published a defamatory statement does not give another person licence to repeat it. As already
explained, this principle is especially vital when defamatory statements can be reproduced electronically with the speed of a few
keystrokes. At the same time, the fact that the defendant's source had an axe to grind does not necessarily deprive the defendant
of protection, provided other reasonable steps were taken.
115
It may be responsible to rely on confidential sources, depending on the circumstances; a defendant may properly be
unwilling or unable to reveal a source in order to advance the defence. On the other hand, it is not difficult to see how publishing
slurs from unidentified "sources" could, depending on the circumstances, be irresponsible.
(v) Whether the Plaintiff's Side of the Story Was Sought and Accurately Reported
116
It has been said that this is "perhaps the core Reynolds factor" (Gatley, at p. 535) because it speaks to the essential
sense of fairness the defence is intended to promote, as well as thoroughness. In most cases, it is inherently unfair to publish
defamatory allegations of fact without giving the target an opportunity to respond: see, e.g. Galloway v. Telegraph Group Ltd.,
[2004] EWHC 2786 (Eng. Q.B.), per Eady J., at paras. 166-67. Failure to do so also heightens the risk of inaccuracy, since the
target of the allegations may well be able to offer relevant information beyond a bare denial.
117
The importance of this factor varies with the degree to which fulfilling its dictates would actually have bolstered the
fairness and accuracy of the report. For example, if the target of the allegations could have no special knowledge of them, this
factor will be of little importance: see Jameel, at paras. 35, and 83-85, where the House of Lords held that the plaintiff (whose
group of companies had been put on a terrorism monitoring list) could not realistically have added anything material to the
story because the relevant actions of the Saudi and U.S. governments were secret and entirely beyond his control.
(vi) Whether Inclusion of the Defamatory Statement was Justifiable
118
As discussed earlier (paras. 108-9), it is for the jury to determine whether inclusion of a defamatory statement was
necessary to communicating on a matter of public interest. Its view of the need to include a particular statement may be taken
into account in deciding whether the communicator acted responsibly. In applying this factor, the jury should take into account
that the decision to include a particular statement may involve a variety of considerations and engage editorial choice, which
should be granted generous scope.
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(vii) Whether the Defamatory Statement's Public Interest Lay in the Fact That it Was Made Rather Than its Truth
("Reportage")
119
The "repetition rule" holds that repeating a libel has the same legal consequences as originating it. This rule reflects
the law's concern that one should not be able to freely publish a scurrilous libel simply by purporting to attribute the allegation
to someone else. The law will not protect a defendant who is "willing to wound, and yet afraid to strike": Truth (N.Z.) Ltd.
v. Holloway, [1960] 1 W.L.R. 997 (New Zealand P.C.) at p. 1001, per Lord Denning. In sum, the repetition rule preserves
the accountability of media and other reporting on matters of public interest. The "bald retailing of libels" is not in the public
interest: Charman, per Sedley LJ., at para. 91. Maintaining the repetition rule is particularly important in the age of the internet,
when defamatory material can spread from one website to another at great speed.
120 However, the repetition rule does not apply to fairly reported statements whose public interest lies in the fact that they were
made rather than in their truth or falsity. This exception to the repetition rule is known as reportage. If a dispute is itself a matter
of public interest and the allegations are fairly reported, the publisher should incur no liability even if some of the statements
made may be defamatory and untrue, provided: (1) the report attributes the statement to a person, preferably identified, thereby
avoiding total unaccountability; (2) the report indicates, expressly or implicitly, that its truth has not been verified; (3) the report
sets out both sides of the dispute fairly; and (4) the report provides the context in which the statements were made. See Al-Fagih
v. H.H. Saudi Research & Marketing (U.K.) Ltd. (Eng. C.A.), at para. 52; Charman; Prince Radu of Hohenzollern v. Houston,
[2007] EWHC 2735 (Eng. Q.B.); Roberts v. Gable, [2007] EWCA Civ. 721, [2008] 2 W.L.R. 129 (Eng. C.A.).
121
Where the defendant claims that the impugned publication (in whole or in part) constitutes reportage, i.e. that the
dominant public interest lies in reporting what was said in the context of a dispute, the judge should instruct the jury on the
repetition rule and the reportage exception to the rule. If the jury is satisfied that the statements in question are reportage, it may
conclude that publication was responsible, having regard to the four criteria set out above. As always, the ultimate question is
whether publication was responsible in the circumstances.
(viii) Other Considerations
122
As noted, the factors serve as non-exhaustive but illustrative guides. Ultimately, all matters relevant to whether the
defendant communicated responsibly can be considered.
123
Not all factors are of equal value in assessing responsibility in a given case. For example, the "tone" of the article
(mentioned in Reynolds) may not always be relevant to responsibility. While distortion or sensationalism in the manner of
presentation will undercut the extent to which a defendant can plausibly claim to have been communicating responsibly in
the public interest, the defence of responsible communication ought not to hold writers to a standard of stylistic blandness:
see Roberts, at para. 74, per Sedley LJ. Neither should the law encourage the fiction that fairness and responsibility lie in
disavowing or concealing one's point of view. The best investigative reporting often takes a trenchant or adversarial position on
pressing issues of the day. An otherwise responsible article should not be denied the protection of the defence simply because
of its critical tone.
124
If the defamatory statement is capable of conveying more than one meaning, the jury should take into account
the defendant's intended meaning, if reasonable, in determining whether the defence of responsible communication has been
established. This follows from the focus of the inquiry on the conduct of the defendant. The weight to be placed on the defendant's
intended meaning is a matter of degree: "The more obvious the defamatory meaning, and the more serious the defamation,
the less weight will a court attach to other possible meanings when considering the conduct to be expected of a responsible
journalist in the circumstances" (Bonnick v. Morris, [2002] UKPC 31, [2003] 1 A.C. 300 (Jamaica P.C.), per Lord Nicholls, at
para. 25). Under the defence of responsible communication, it is no longer necessary that the jury settle on a single meaning
as a preliminary matter. Rather, it assesses the responsibility of the communication with a view to the range of meanings the
words are reasonably capable of bearing.
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125
Similarly, the defence of responsible communication obviates the need for a separate inquiry into malice. (Malice may
still be relevant where other defences are raised.) A defendant who has acted with malice in publishing defamatory allegations
has by definition not acted responsibly.
(3) Summary of the Required Elements
126 The defence of public interest responsible communication is assessed with reference to the broad thrust of the publication
in question. It will apply where:
A. The publication is on a matter of public interest and:
B. The publisher was diligent in trying to verify the allegation, having regard to:
(a) the seriousness of the allegation;
(b) the public importance of the matter;
(c) the urgency of the matter;
(d) the status and reliability of the source;
(e) whether the plaintiff's side of the story was sought and accurately reported;
(f) whether the inclusion of the defamatory statement was justifiable;
(g) whether the defamatory statement's public interest lay in the fact that it was made rather than its truth ("reportage");
and
(h) any other relevant circumstances.
C. Procedural Issues: Judge and Jury
127
As a general rule, the judge decides questions of law, while the jury decides questions of fact and applies the law to
the facts. As is the case in other actions, for example negligence trials, issues of fact and law cannot be entirely disentangled.
Nevertheless, it is possible to arrive at the following allocation of responsibility on the defence of responsible communication,
having regard to whether the issue is predominantly legal or factual, to the traditional allocations of responsibility in defamation
trials, and to relevant legislation.
128
The judge decides whether the statement relates to a matter of public interest. If public interest is shown, the jury
decides whether on the evidence the defence is established, having regard to all the relevant factors, including the justification
for including defamatory statements in the article.
129 As in any trial by judge and jury, the judge may, upon motion, rule out the defence on the basis that the facts as proved are
incapable of supporting the inference of responsible communication. This is consistent with the power of the judge in existing
jurisprudence to withdraw the issue of malice from the jury where there is no basis for an inference of malice on the evidence.
130
The defence of responsible communication does not require preliminary rulings from the jury on primary meaning,
since it does not depend on the supposition of a single meaning. The jury should be instructed to assess the responsibility of
the communication in light of the range of meanings the words are reasonably capable of bearing, including evidence as to the
defendant's intended meaning.
131 The division of responsibility proposed here accords with the general rule that matters of law are for the judge, and matters
of fact are for the jury. In preserving a central role for the jury, it is consistent with Canadian tradition and statutory enactments.
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Traditionally, defamation actions have usually been tried by judge and jury, and many Canadian jurisdictions continue to have
special rules for jury trials in defamation cases even as juries in most other kinds of civil actions have become less common:
see, e.g., British Columbia Supreme Court Rules, B.C. Reg. 221/90, R. 39(27); Alberta Jury Act, R.S.A. 2000, c. J-3, s. 17(1).
In Ontario, where the case at bar arose, there is no longer any special right to a jury trial in defamation cases. However, s. 14
of the Ontario Libel and Slander Act, R.S.O. 1990, c. L.12, guarantees the right of a jury in a defamation action to render a
general verdict (see also, Courts of Justice Act, R.S.O. 1990, c. C. 43, s. 108(5)). Courts have interpreted s. 14 to mean that the
jury cannot be required to answer specific questions, and if they are asked to do so they must also be informed of their right to
render a general verdict: Pizza Pizza Ltd. v. Toronto Star Newspapers Ltd. (1998), 42 O.R. (3d) 36 (Ont. Div. Ct.), per Sharpe
J., at pp. 43-44). Finally, s. 108 of the Ontario Courts of Justice Act provides that in a defamation action tried by judge and jury,
it is for the jury to decide questions of fact and to assess the quantum of damages.
132
The plaintiffs argue against a central role for the jury. In their view, if a conduct-based defence is recognized, it should
be for the judge alone to determine whether it lies and whether it is established on the facts. This, they contend, is the only way
to safeguard the nuanced constitutional balance between free expression and the protection of reputation.
133
This argument cannot be sustained. First, restricting the role of the jury in this manner may run afoul of the statutory
rights accorded by s. 108 of the Ontario Courts of Justice Act (it is for the jury to decide questions of fact), and most certainly
would violate s. 14 of the Ontario Libel and Slander Act (the jury cannot be required to decide preliminary questions, and must
be permitted to render a general verdict). The argument is essentially a plea to the Court to amend the provisions of these Acts.
This the Court cannot do.
134
Second, permitting the jury to have the ultimate say on whether or not the new defence applies, is consistent with the
jury's role with respect to the defence of fair comment. The Reynolds model, where "primary facts" are determined by the jury
but the decision on responsible journalism is made by the judge, entails a complex back and forth between judge and jury and
may lead to interlocutory rulings, and in due course appeals from those interlocutory decisions. Moreover, confining the jury's
role to preliminary fact-finding would entail seeking jury responses to numerous detailed questions, which may in turn "thwart
many of the benefits sought through the doctrinal changes": Kenyon, at p. 433; see also Lord Phillips in Jameel v. Wall Street
Journal Europe SPRL (No. 3), [2005] EWCA Civ 74, [2005] 4 All E.R. 356 (Eng. H.L.), at para. 70, lamenting the division of
roles that has taken shape in English courts under Reynolds.
135
Third, it is not unusual for juries to render verdicts where constitutionally protected interests are at stake. They do so
every day in criminal trials across the country. Sufficient safeguards exist in the proposed division of responsibility to ensure
the appropriate constitutional balance is struck. The judge exercises a gatekeeper function in determining the legal issues and
evidentiary sufficiency, and instructs the jury on all relevant factors, including the nature and importance of the Charter values
of free expression and protection of reputation. The judge's decisions can be appealed for legal error.
VI. Application to the Facts of this Case
136 The evidence revealed a basis for three defences: (1) justification; (2) fair comment; and (3) responsible communication
on a matter of public interest. All three defences should have been left to the jury. It is unnecessary to deal further with the
defence of justification; no error is alleged in the trial judge's directions on this defence.
137
Where the judge retains genuine doubt as to whether a given statement should be characterized as fact or opinion, the
question should be left to the jury to decide: Scott v. Fulton, 2000 BCCA 124, 73 B.C.L.R. (3d) 392 (B.C. C.A.). In this case, it
was open to the jury to consider the statement attributed to Dr. Clark that "[e]veryone thinks it's a done deal" as a comment, or
statement of opinion. The statement could be read as an idiomatic expression of an opinion about the likelihood of something,
namely government approval, that had not yet come to pass. This would raise the defence of fair comment.
138 The defence of fair comment was left to the jury at trial. However, I agree with the Court of Appeal, per Feldman J.A.,
that the trial judge erred in his charge to the jury on fair comment. He failed to instruct the jury that "since Mr. Schiller was
the conduit for the comment and not its maker, the fact that he did not honestly believe it could not be used as a foundation for
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finding malice unless in the context of the article, he had adopted the comment as his own" (Feldman J.A., at para. 93). This
recalls Binnie J.'s observation in Simpson that "defamation proceedings will have reached a troubling level of technicality if
the protection afforded by the defence of fair comment to freedom of expression ('the very lifeblood of our freedom') is made
to depend on whether or not the speaker is prepared to swear to an honest belief in something he does not believe he ever
said" (para. 35). Additionally, as also held in Simpson, the "fair-minded" component of the traditional test should not form part
of a charge on fair comment. For the reasons given by Feldman J.A., at paras. 83-94 of her reasons, these problems in the trial
judge's charge could have led the jury to wrongly conclude that the fair comment defence had been defeated by malice.
139
It was also open to the jury to consider the critical "done deal" remark as a statement of fact. Read literally, it can be
taken as an assertion that government approval for the development was actually already sealed, either formally behind closed
doors or by tacit understanding. This raises the defence of responsible communication on a matter of public interest. The trial
judge did not leave this or any similar defence to the jury.
140
In Ontario, an appellate court cannot order a new trial in a civil matter "unless some substantial wrong or miscarriage
of justice has occurred": Courts of Justice Act, s. 134(6). Taken together, in my view, the errors I have described rise to this
level and require a new trial. Since the facts and submissions on the new trial may differ from those on the first trial, detailed
discussion of how the new trial should proceed would be inappropriate. However, on the assumption the evidence will mirror
the evidence on the first trial, the following observations may be helpful.
1. The jury should be told that three defences may arise on the facts: (1) justification (truth); (2) fair comment, with
respect to any statements of opinion; and (3) responsible communication on a matter of public interest, with respect to
any statements of fact.
2. Since the statement most at issue (the "done deal" remark) can be viewed as opinion, the trial judge should instruct the
jury on the defence of fair comment in accordance with this Court's decision in Simpson.
3. Since the statement can also be viewed as a statement of fact, raising the defence of responsible communication on
a matter of public interest, the trial judge should rule on whether communication of the statement was in the public
interest. On the evidence in the first trial, the answer to this question is affirmative. The communication related to issues
of government conduct is clearly in the public interest.
4. The jury should be instructed to determine whether publication of the defamatory material was responsible, having
regard to the factors enumerated above.
VII. Conclusion
141 I would dismiss the appeal and the cross-appeal, and affirm the order for a new trial. The respondents should have their
costs of the main appeal in this Court.
Abella J.:
142
I am in complete agreement with the Chief Justice's reasons for adding the "responsible communication" defence to
Canadian defamation law. I also share her view that determining the availability of this defence entails a two-step analysis: the
first to determine whether a publication is on a matter of public interest; and the second to determine whether the standard of
responsibility is met. Yet while I agree that the first question is a matter of law for the judge to decide, I do not, with great
respect, share her view that the jury should decide the second step. I see very little conceptual difference between deciding
whether a communication is in the public interest and whether it is responsibly made. While both inquiries engage questions of
fact and law, both are nonetheless predominantly legal issues. As a result, in my view the legal character of deciding whether
the applicable standard of responsibility has been met in a given case is, like the public interest analysis, a matter for the judge.
143
The responsible communication analysis requires that the defendant's interest in freely disseminating information and
the public's interest in the free flow of information be weighed against the plaintiff's interest in protecting his or her reputation.
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This is true no less of the second and determinative step as of the first. The exercise as a whole involves balancing freedom
of expression, freedom of the press, the protection of reputation, privacy concerns, and the public interest. Each of these is a
complex value protected either directly or indirectly by the Canadian Charter of Rights and Freedoms (Edmonton Journal v.
Alberta (Attorney General), [1989] 2 S.C.R. 1326 (S.C.C.), at p. 1336; Société Radio-Canada c. Nouveau-Brunswick (Procureur
général), [1991] 3 S.C.R. 459 (S.C.C.), at p. 475; Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.),
at para. 107; and Simpson v. Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.), at para. 2). Weighing these often competing
constitutional interests is a legal determination. It is, therefore, a determination that the judge should undertake.
144
I accept that the jury's participation in defamation cases is firmly entrenched in the psyche of defamation law and
that authorizing judges to decide both steps of the responsible communication analysis leaves juries with a limited role. But I
am unpersuaded that it is inconsistent with the statutory scheme to leave the legal issues at stake here with the judge and any
disputed facts with the jury. It is worth remembering that such a potentially determinative role for the judge already exists when
the defence of absolute or qualified privilege is engaged (Raymond E. Brown, The Law of Defamation in Canada, 2nd ed.,
vol. 2, at pp. 12-289, 13-405 and 16-136). It is also useful to bear in mind the historical basis for the jury's preeminent role
in defamation cases. It was an outgrowth of Britain's Libel Act of 1792, when juries were seen to be necessary as "watchdogs
of democratic rights against unrepresentative governments" (New South Wales Law Reform Commission in Report 75 (1995)
- Defamation at [3.2], cited in Australian Broadcasting Corp. v. Reading, [2004] NSWCA 411 (New South Wales Sup. Ct.) at
para. 143). More than two centuries later, this rationale is difficult to sustain, as is the primacy of the jury's role (Brown, Vol.
3 at p. 17-115; Jameel v. Wall Street Journal Europe SPRL (No. 3), [2005] EWCA Civ 74, [2005] 4 All E.R. 356 (Eng. H.L.),
per Lord Phillips, M.R., at para. 70; Gatley on Libel and Slander (11th ed. 2008), at p. 1241; and D. A. Anderson, "Is Libel
Law Worth Reforming?" (1991-1992), 140 U. Pa. L. Rev. 487, at p. 540).
145 By adopting the responsible communication defence, we are recognizing the sophistication and constitutional complexity
of defamation cases involving communications on matters of public interest. What is most important is protecting the integrity
of the interests and values at stake in such cases. This defence is a highly complex legal determination with constitutional
dimensions. That takes it beyond the jury's jurisdiction and squarely into judicial territory.
146 Other than this concern over the proper division of labour between judge and jury, I agree with the Chief Justice's reasons
and with her decision to order a new trial.
Appeal and cross-appeal dismissed.
Pourvoi et pourvoi incident rejetés.
APPENDIX
Cottagers teed off over golf course
Long-time Harris backer awaits Tory nod on plan
Bill Schiller
FEATURE WRITER
Saturday Special
NEW LISKEARD — During the past decade, millionaire lumber magnate Peter Grant — one of the most powerful business
people in northern Ontario — has been generous with Mike Harris and the Conservatives.
In 1990, Grant, through his companies, gave Harris more than $14,000 to help him win the Conservative leadership.
In 1999, Grant poured $45,000 into Conservative pockets to speed their re-election, followed by another $21,000 last year.
Of this $80,000, at least $5,000 went to Natural Resources Minister John Snobelen and his Mississauga riding association.
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But Peter Grant also wants something from the government.
Here, on a tiny peninsula on a cottage-speckled lake, where families have come for generations, Grant wants to take three
small golf holes on his property and expand them into a 3,290-yard, nine-hole course.
To do so, he needs the Harris government — with the support of Snobelen's ministry — to sell him 10.5 hectares of crown
land and approve the project.
The planned course will be private, so private in fact, it will be for Grant's own "personal use and enjoyment."
But in the minds of many who own cottages here on Twin Lakes, about 500 kilometres north of Toronto, Grant's dream of
carving a course out of the northern wilderness for his own pleasure, is a nightmare.
"Herbicides, pesticides, fertilizers, will all wash into our lake," insists Bonnie Taylor, who might be forgiven for sounding
a little proprietary. Her pioneering family first built on this spring-fed lake nearly 60 years ago.
Last winter, she wrote the province to say she's worried about the impact the course could have on lake and well water —
especially, she said, "with Walkerton still fresh on everyone's mind."
For his part, Grant refuses to be interviewed.
"Our client ... does not intend to discuss his personal affairs with you," his lawyers informed The Star by letter.
When a Star photographer went to take pictures at the site this month, men the OPP believe were Grant employees, accused
the photographer of trespassing. They then tried to drive the photographer's vehicle off a public road, and finally followed
the photographer out of town for almost 20 kilometres.
But for concerned cottagers back at lakeside — the issue is water.
Grant already has provincial permission to draw as much as 300,000 litres per day from the lake to water his three golf holes.
According to environment ministry guidelines, the same amount of treated water could support a community of 750 to
1,500 people.
And ratepayers worry that if Grant's plan goes ahead, his need for water will grow.
It's a worry not without foundation: some 18-hole golf courses in the north have provincial permits to take as much as
2.2 million litres of water per day.
Grant's expanded course would also clear trees from almost 23.5 hectares in total: 10.5 hectares of crown land, and another
13 hectares of privately held land he also intends to buy for the project.
Perhaps most worrisome from the cottagers' perspective, planning documents show the course will use $20,000 worth of
pesticides annually, including small amounts of Daconil, a highly effective pesticide that is also highly toxic to fish and
invertebrates.
But locals aren't the only ones concerned about Grant's plans. Officials from the Ministry of Natural Resources are too.
Currently conducting a limited environmental assessment, they've informed Grant of at least a dozen concerns they have
about the project, from potential effects on water quality, to the impact on lake levels.
Grant's consultants are preparing a response.
But the ministry's concerns are small comfort to cottagers.
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They know the expressed concerns of government officials don't always mean much when it comes to development projects
led by supporters of the Premier.
"Everyone thinks it's a done deal because of Grant's influence — but most of all his Mike Harris ties," says Lorrie Clark,
who owns a cottage on Twin Lakes.
Earlier this year, the local cottagers' association invited Grant's consultants, as well as ministry officials to a meeting to
discuss Grant's proposal. A number of cottagers brought copies of a Toronto Star article detailing how the Premier's best
friend Peter Minogue complained "at political levels" to try to get his North Bay golf course and subdivision approved in
the face of opposition from the Ministry of Natural Resources.
Minogue's partners in that venture, known as Osprey Links, included the president of Harris' riding association and a
veritable Who's Who of Harris' North Bay friends. Ministry objections were overruled just 12 days after a senior bureaucrat
warned by memo that Minogue had begun complaining.
With that experience in mind, lawyer Peter Ramsay, a ratepayer and cottager rose at the public meeting here and put his
concerns bluntly.
"Is this (Grant) project going to be decided by the Ministry of Natural Resources?" he asked officials present. "Or is it
going to be decided by Queen's Park?"
A ministry official at the meeting, Greg Gillespie, said he couldn't speak for what happens at Queen's Park.
"But we did our job," he said of the Osprey experience.
Such suspicions and anxiety over the approval process have set the stage for a classic confrontation, which — in the
cottagers' view — pits the public good of ordinary Ontarians, many of whom are senior citizens, against a single, powerful,
private interest: Peter Grant.
"This is a development that is not in the public interest," cottage owner Clark emphasizes, "but only a very private one."
For an outsider, however, looking at the history of the lake, one might think Grant is fighting an uphill battle.
After all, in 1985 the Ontario Municipal Board shut down a proposal to build a small subdivision on Twin Lakes out of
concerns about potential environmental damage.
The board — a kind of court of appeal for developers and citizens who disagree on a development — sided with a consultant
who argued that the lake was too sensitive, teetering on overdevelopment with 200 cottages, and any additional building
might constitute an environmental hazard.
Those arguments won the day.
But Grant is undaunted.
Today, the same consultant who convinced the board to block that development more than 15 years ago, now consults
for Grant.
Michael Michalski argues that Grant's development can be built with minimum impact and that "everything feasible" will
be done to keep contaminants on site.
Not to be outdone, local citizens have hired their own consultants, Gartner Lee. They say neither Michalski nor anyone
else can guarantee the lake's safety.
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And so the scientific lines have been drawn in the sand.
But if politics and power were to have any bearing on the matter, some feel Grant would have the upper hand.
In this rough and rugged stretch of northern Ontario, where local economies depend largely on timber and tourism, Grant
is a powerful presence.
His company, Grant Forest Products, is an important local employer. The company's radio ads, which continually remind
locals that Grant is "using our forests wisely," are part of public consciousness. And every autumn, a charity golf tournament
Grant holds using two public courses — the tournament culminates at his mini-course — heralds the high point of this
area's social season. It always makes front-page news.
So did the Premier's visit here last fall, when he attended a post-tournament reception for more than 600 at Grant's palatial
home.
Grant, who has been running the event since 1998, proudly presented a cheque that day for $300,000 to help build a local
senior's home.
Press accounts note that he's raised about $1 million for local causes, including area golf courses, over three years.
Up north, the charity event has distinguished him.
So has his selection of lobbyists down south at Queen's Park.
When it comes to looking after business interests there, Grant depends on North Bay lobbyist Peter Birnie. Records at
Elections Ontario show Birnie is vice-president of Harris' riding association.
Meanwhile, on the personal front, Grant maintains a reputation for living large.
His home and corporate compound in the bush dwarfs the dozens of cottages that surround it.
His 14,500 square-foot house on 4.5 hectares of lavishly landscaped property, was once appraised at $1.9 million.
Neighbours note the occasional helicopter coming and going through the bush.
The seven-bedroom main house has an indoor squash court with viewing gallery, a fully equipped gymnasium, and a
Jacuzzi that can accommodate 15 people.
Outside, tennis courts are equipped with banks of lights that illuminate the night sky. And down on the water, there's a
1,500-square-foot boat house.
There is also his three-hole mini-course — that Grant calls Frog's Breath — which can be configured to play as a tiny five.
Records show these holes were built on almost three hectares of crown land, which the province sold to Grant in April,
1998 for $20,000.
But records also show that two months earlier, in February, 1998, Grant had also applied to buy the 10.5 hectares he's
still pursuing today.
These developments have residents up in arms.
"It's difficult living here and watching all this go on," says Nancy Kramp, a mother of four who, like Grant, lives
permanently on Twin Lakes.
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"It used to be dead silence out here. There was nothing but the sounds of wildlife. Now, there are always (golf course)
machines running."
Kramp can't comprehend how the provincial government can think of selling 10.5 hectares of land so that one man may
build a golf course for his own enjoyment.
She remembers a run-in she had with the Ministry of Natural Resources not so long ago over a sandbox.
"Around 1994, the ministry told us to move a sandbox we'd erected for our son," Kramp recalls, "four planks with sand
in the middle, because it was on crown land. This sandbox seemed to be interfering with the natural habitat of the area.
And now a nine-hole golf course is okay?"
It's not okay yet.
The Harris government has not sold the property to him.
Still, local politicians are preparing the way.
Today, five politicians who represent the people of Hudson Township here (population: 501), are scheduled to meet to
discuss a motion to amend local zoning bylaws and, according to a published notice, "permit the construction of a personal
golf course — for the personal use of the property owner."
Local councillor Clinton Edwards says he doesn't really want to say whether he'll support it.
"I'm in a bit of a bind here," he says, somewhat haltingly. "My wife works for him (Grant). Employment is very hard to
get up here," he adds.
News of impending zoning changes even before the government has sold Grant the land makes some cottagers distrustful
about what might happen next.
"The people on this lake aren't mega-millionaires," says Alexandra Skindra, mother, grandmother and property owner.
"They're just regular people. Hard-working people. This shouldn't be happening."
Skindra and her husband Arkadis, 68, a retired nuclear plant designer, were planning on spending their retirement on the
lake.
"I grew up here," explains Alexandra. "My kids grew up here. And I was hoping our five grandchildren could come here
every summer."
"We don't have anything against Peter," Arkadis offers, hammer in hand as he renovates the front room of their cottage
overlooking the water.
"But I can't see how this can go ahead and not damage the lake and the environment."
Down the way, Ira and Marion Murphy have spent 56 years on a tiny stretch of land that joins Twin Lakes with neighbouring
Frere Lake.
Looking trim at 75, Ira, a retired Hydro supervisor, can point to the shore where he built a two-storey tree house for his
granddaughters 18 summers ago.
For him, lake life is a precious thing, something interwoven with family.
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"You know, we've known Peter since he was 3 years old," says Murphy, a handsome, gray-haired man with a taste for
the outdoors.
"We've got nothing against him. We're just concerned about the lake, that's all."
Rudi Ptok, 71, says he's worried about run-off, and not just with pesticides, he says, but with the 400 kilograms of fertilizers
per year that will be needed to keep Grant's course green too.
"They're probably going to have to blast out rock to build too," he says.
Ptok says Grant's consultants have confirmed they may well have to dynamite.
Looking worriedly out at the lake, Ptok says, "I don't even want to think about it."
(A.R., vol. XI, pp. 4-12)
Footnotes
*

A corrigendum issued by the court on February 10, 2010 has been incorporated herein.

End of Document
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Headnote
Torts --- Defamation — Publication — What constitutes publication — Miscellaneous
Plaintiffs brought action for defamation against third party with respect to series of articles which plaintiffs characterized as
"smear campaign" — After first action was filed, defendant published article on his website commenting on implications of
actions for those who operated Internet forums — Article did not include any defamatory words, but contained hyperlinks
to allegedly defamatory articles — Plaintiffs brought defamation action against defendant, which was dismissed — Plaintiffs
unsuccessfully appealed matter — Plaintiffs brought second appeal — Appeal dismissed — Hyperlink did not constitute
publication — Hyperlink was equivalent of reference in that they both communicated that something existed, but did not, by
themselves, communicate content — Merely referencing something did not assert control over content — Only if hyperlinker

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

1

Crookes v. Wikimedia Foundation Inc., 2011 SCC 47, 2011 CSC 47, 2011...
2011 SCC 47, 2011 CSC 47, 2011 CarswellBC 2627, 2011 CarswellBC 2628...

153

presented content from hyperlinked material in way that actually repeated defamatory content, should that content be considered
to be "published" by hyperlinker — Internet could not provide access to information without hyperlinks, and limiting their
usefulness by subjecting them to traditional publication rule would have effect of seriously restricting flow of information online
and, as result, freedom of expression.
Torts --- Defamation — Publication — Publication in mass media — Internet or electronic mail
Plaintiffs brought action for defamation against third party with respect to series of articles which plaintiffs characterized as
"smear campaign" — After first action was filed, defendant published article on his website commenting on implications of
actions for those who operated Internet forums — Article did not include any defamatory words, but contained hyperlinks
to allegedly defamatory articles — Plaintiffs brought defamation action against defendant, which was dismissed — Plaintiffs
unsuccessfully appealed matter — Plaintiffs brought second appeal — Appeal dismissed — Hyperlink did not constitute
publication — Hyperlink was equivalent of reference in that they both communicated that something existed, but did not, by
themselves, communicate content — Merely referencing something did not assert control over content — Only if hyperlinker
presented content from hyperlinked material in way that actually repeated defamatory content, should that content be considered
to be "published" by hyperlinker — Internet could not provide access to information without hyperlinks, and limiting their
usefulness by subjecting them to traditional publication rule would have effect of seriously restricting flow of information online
and, as result, freedom of expression.
Information technology --- Internet publishing — Miscellaneous
Plaintiffs brought action for defamation against third party with respect to series of articles which plaintiffs characterized as
"smear campaign" — After first action was filed, defendant published article on his website commenting on implications of
actions for those who operated Internet forums — Article did not include any defamatory words, but contained hyperlinks
to allegedly defamatory articles — Plaintiffs brought defamation action against defendant, which was dismissed — Plaintiffs
unsuccessfully appealed matter — Plaintiffs brought second appeal — Appeal dismissed — Hyperlink did not constitute
publication — Hyperlink was equivalent of reference in that they both communicated that something existed, but did not, by
themselves, communicate content — Merely referencing something did not assert control over content — Only if hyperlinker
presented content from hyperlinked material in way that actually repeated defamatory content, should that content be considered
to be "published" by hyperlinker — Internet could not provide access to information without hyperlinks, and limiting their
usefulness by subjecting them to traditional publication rule would have effect of seriously restricting flow of information online
and, as result, freedom of expression.
Délits civils --- Diffamation — Publication — Ce qui constitue une diffusion — Divers
Demandeurs ont entamé une action en diffamation contre un tiers au sujet d'une série d'articles qu'ils ont qualifiés de « campagne
de salissage » — Après le dépôt d'une première action, le défendeur a publié sur son site web un article portant sur les
conséquences qui attendent ceux qui exploitent des forums de discussion sur le réseau Internet dans le cadre de poursuites —
Article ne comportait aucun terme diffamatoire mais incluait des hyperliens vers les articles prétendument diffamatoires —
Demandeurs ont déposé une action en diffamation à l'encontre du défendeur, laquelle a été rejetée — Appel des demandeurs
a été rejeté par la Cour d'appel — Demandeurs ont formé un pourvoi — Pourvoi rejeté — Hyperlien ne constituait pas une
diffusion — Hyperlien, comme un renvoi, évoquait l'existence de quelque chose mais, en soi, n'en divulguait pas le contenu
— En faisant simplement référence à quelque chose, on n'exerçait pas de contrôle sur le contenu — Ce n'est que lorsque la
personne qui a créé l'hyperlien présentait les propos auxquels ce dernier renvoyait d'une façon qui, en fait, répétait le contenu
diffamatoire que celui-ci devrait être considéré comme ayant été « diffusé » par elle — Internet ne permettrait pas d'accéder
efficacement à l'information sans hyperliens, et limiter l'utilité de ces derniers en les assujettissant à la règle traditionnellement
applicable en matière de diffusion aurait pour effet de gravement restreindre la circulation de l'information disponible en ligne
et, partant, la liberté d'expression.
Délits civils --- Diffamation — Publication — Publication dans les médias de masse — Internet ou courriel
Demandeurs ont entamé une action en diffamation contre un tiers au sujet d'une série d'articles qu'ils ont qualifiés de « campagne
de salissage » — Après le dépôt d'une première action, le défendeur a publié sur son site web un article portant sur les
conséquences qui attendent ceux qui exploitent des forums de discussion sur le réseau Internet dans le cadre de poursuites —
Article ne comportait aucun terme diffamatoire mais incluait des hyperliens vers les articles prétendument diffamatoires —
Demandeurs ont déposé une action en diffamation à l'encontre du défendeur, laquelle a été rejetée — Appel des demandeurs
a été rejeté par la Cour d'appel — Demandeurs ont formé un pourvoi — Pourvoi rejeté — Hyperlien ne constituait pas une
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diffusion — Hyperlien, comme un renvoi, évoquait l'existence de quelque chose mais, en soi, n'en divulguait pas le contenu
— En faisant simplement référence à quelque chose, on n'exerçait pas de contrôle sur le contenu — Ce n'est que lorsque la
personne qui a créé l'hyperlien présentait les propos auxquels ce dernier renvoyait d'une façon qui, en fait, répétait le contenu
diffamatoire que celui-ci devrait être considéré comme ayant été « diffusé » par elle — Internet ne permettrait pas d'accéder
efficacement à l'information sans hyperliens, et limiter l'utilité de ces derniers en les assujettissant à la règle traditionnellement
applicable en matière de diffusion aurait pour effet de gravement restreindre la circulation de l'information disponible en ligne
et, partant, la liberté d'expression.
Technologie de l'information --- Diffusion sur internet — Divers
Demandeurs ont entamé une action en diffamation contre un tiers au sujet d'une série d'articles qu'ils ont qualifiés de « campagne
de salissage » — Après le dépôt d'une première action, le défendeur a publié sur son site web un article portant sur les
conséquences qui attendent ceux qui exploitent des forums de discussion sur le réseau Internet dans le cadre de poursuites —
Article ne comportait aucun terme diffamatoire mais incluait des hyperliens vers les articles prétendument diffamatoires —
Demandeurs ont déposé une action en diffamation à l'encontre du défendeur, laquelle a été rejetée — Appel des demandeurs
a été rejeté par la Cour d'appel — Demandeurs ont formé un pourvoi — Pourvoi rejeté — Hyperlien ne constituait pas une
diffusion — Hyperlien, comme un renvoi, évoquait l'existence de quelque chose mais, en soi, n'en divulguait pas le contenu
— En faisant simplement référence à quelque chose, on n'exerçait pas de contrôle sur le contenu — Ce n'est que lorsque la
personne qui a créé l'hyperlien présentait les propos auxquels ce dernier renvoyait d'une façon qui, en fait, répétait le contenu
diffamatoire que celui-ci devrait être considéré comme ayant été « diffusé » par elle — Internet ne permettrait pas d'accéder
efficacement à l'information sans hyperliens, et limiter l'utilité de ces derniers en les assujettissant à la règle traditionnellement
applicable en matière de diffusion aurait pour effet de gravement restreindre la circulation de l'information disponible en ligne
et, partant, la liberté d'expression.
The plaintiffs brought various actions for defamation against a third party, alleging that they had been defamed in a series of
articles published on the Internet which they characterized as a smear campaign. After the first action was filed, the defendant
published an article on his website which commented on the implications of defamation actions for those who operated Internet
forums. The article did not include any defamatory words, but contained hyperlinks to the allegedly defamatory articles to
which he referred. The plaintiffs brought an action against the defendant for defamation, which was dismissed on the grounds
that publication, an essential element of the tort of defamation, was not present. Publication is presumed where statements are
made in books or newspapers or where they are broadcast to the general public, but not presumed with respect to the Internet.
Without proof that persons other than the plaintiff visited the defendant's website, clicked on the hyperlinks, and read the articles
complained of, there could be no finding of publication. The plaintiffs unsuccessfully appealed to the Court of Appeal, which
concurred with the findings of the trial court, adding that merely by posting hyperlinks on his website, the defendant had not
encouraged or invited third parties to view the impugned articles. The plaintiffs appealed.
Held: The appeal was dismissed.
Per Abella J. (Binne, LeBel, Charron, Rothstein, Cromwell JJ. concurring): A hyperlink on a website should never constitute
publication, as a hyperlink was equivalent to a reference in that they both communicated the existence of a resource but did
not communicate the content of said resource. By merely referencing a source of information, the party providing the hyperlink
exhibited no control over the content. The actual creator of the referenced material was the publisher of said information. The
Internet could not provide proper access to information without the use of hyperlinks, and to limit their usefulness by subjecting
them to the traditional publication rule would have the effect of seriously restricting the flow of information online and, as a
result, freedom of information.
Per McLachlin C.J.C., Fish J. (concurring): The reasons of the majority were agreed with substantially. However, a hyperlink
should constitute publication if, read contextually, the text that includes the hyperlink constitutes adoption or endorsement of
the specific content it links to. A mere general reference to a website was not enough to find publication.
Per Deschamps J. (concurring in the result): The blanket exclusion of hyperlinks from the scope of the publication rule
exaggerated the difference between references and other forms of publication and disregarded the fact that references varied
greatly in how they made defamatory information available to third parties. In order to establish publication, the content provider
was required to make information available to a third party in a comprehensible form, and a third party must have received the
information in a way that was understood. While the defendant satisfied the first stage of publication in that he included a link
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directly to the alleged defamatory content, the nature of the defendant's article along with the number of hits on the article did
not support an inference that the allegedly defamatory information had been brought to the knowledge of a third party.
Les demandeurs ont entamé plusieurs actions en diffamation contre un tiers, alléguant qu'ils avaient fait l'objet de diffamation
dans une série d'articles publiés sur Internet qu'ils ont qualifiés de campagne de salissage. Après le dépôt de la première action,
le défendeur a publié sur son site web un article portant sur les conséquences qui attendent ceux qui exploitent des forums de
discussion sur le réseau Internet dans le cadre de poursuites en diffamation. L'article ne comportait aucun terme diffamatoire
mais incluait des hyperliens vers les articles prétendument diffamatoires auxquels l'auteur faisait référence. Les demandeurs
ont déposé une action en diffamation à l'encontre du défendeur, laquelle a été rejetée au motif qu'il n'y avait pas de diffusion,
un élément essentiel du délit de diffamation. On considère qu'il y a diffusion lorsque des commentaires sont exprimés dans des
livres ou des journaux ou lorsqu'ils sont diffusés au grand public, mais pas en ce qui concerne l'Internet. Sans la preuve que
d'autres personnes que le demandeur ont visité le site web du défendeur, cliqué sur les hyperliens et lu les articles faisant l'objet
de la poursuite, on ne pouvait pas conclure qu'il y a eu diffusion. L'appel des demandeurs a été rejeté par la Cour d'appel, laquelle
a confirmé les conclusions du juge de première instance, ajoutant que le défendeur, en n'ayant fait que rendre disponibles des
hyperliens sur son site web, n'avait pas encouragé ou invité des tiers à lire les articles contestés. Les demandeurs ont formé
un pourvoi.
Arrêt: Le pourvoi a été rejeté.
Abella, J. (Binne, LeBel, Charron, Rothstein, Cromwell, JJ., souscrivant à son opinion) : Un hyperlien sur un site web ne
devrait jamais être considéré comme une diffusion, puisque l'hyperlien, comme un renvoi, évoquait l'existence d'une source
mais n'en divulguait pas le contenu. En faisant simplement référence à une source d'information, la partie qui rendait disponible
l'hyperlien n'exerçait aucun contrôle sur le contenu. L'auteur véritable du matériel auquel on faisait référence était celui qui
l'avait diffusé. L'Internet ne permettrait pas d'accéder efficacement à l'information sans hyperliens, et limiter l'utilité de ces
derniers en les assujettissant à la règle traditionnellement applicable en matière de diffusion aurait pour effet de gravement
restreindre la circulation de l'information disponible en ligne et, partant, la liberté d'expression.
McLachlin, J.C.C., Fish, J. (souscrivant à l'opinion des juges majoritaires) : On partageait en grande partie les motifs exprimés
par les juges majoritaires. Toutefois, on devrait considérer qu'un hyperlien constitue une diffusion s'il ressort du texte où apparaît
l'hyperlien, pris dans son contexte, que l'auteur adopte les propos auxquels l'hyperlien renvoie, ou y adhère. On ne pouvait
conclure qu'il y avait diffusion sur la base d'un simple renvoi d'ordre général à un site web.
Deschamps, J. (souscrivant quant au résultat des juges majoritaires) : L'exclusion générale des hyperliens de la règle en matière
de diffusion exagérait la différence qui existe entre les renvois et les autres formes de diffusion et ne tenait pas compte du fait
que les renvois variaient considérablement dans la manière dont ils rendaient l'information diffamatoire disponible à des tiers.
Pour conclure qu'il y a diffusion, il fallait que le fournisseur de contenu rende l'information disponible à des tiers dans un format
compréhensible et que le tiers reçoive l'information de telle sorte qu'il en comprenne le sens. Même si le fait que le défendeur
ait inclus un lien conduisant directement au contenu prétendument diffamatoire satisfaisait au premier critère en matière de
diffusion, il n'en demeurait pas moins que la nature de l'article du défendeur et le nombre de visites de l'article ne permettaient
pas d'inférer que l'information prétendument diffamatoire a été portée à la connaissance d'un tiers.
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APPEAL from judgment reported at Crookes v. Wikimedia Foundation Inc. (2009), 96 B.C.L.R. (4th) 315, 2009 CarswellBC
2401, 2009 BCCA 392, 69 C.C.L.T. (3d) 66, [2010] 2 W.W.R. 271, 311 D.L.R. (4th) 647, (sub nom. Crookes v. Newton) 468
W.A.C. 105, (sub nom. Crookes v. Newton) 276 B.C.A.C. 105 (B.C. C.A.), with respect to defendant's use of hyperlinks which
connected viewers to allegedly defamatory content.
POURVOI à l'encontre d'un jugement publié à Crookes v. Wikimedia Foundation Inc. (2009), 96 B.C.L.R. (4th) 315, 2009
CarswellBC 2401, 2009 BCCA 392, 69 C.C.L.T. (3d) 66, [2010] 2 W.W.R. 271, 311 D.L.R. (4th) 647, (sub nom. Crookes v.
Newton) 468 W.A.C. 105, (sub nom. Crookes v. Newton) 276 B.C.A.C. 105 (B.C. C.A.), au sujet de l'usage par le défendeur
d'hyperliens conduisant les utilisateurs à du contenu prétendument diffamatoire.
Abella J.:
1
To succeed in an action for defamation, the plaintiff must prove on a balance of probabilities that the defamatory words
were published, that is, that they were "communicated to at least one person other than the plaintiff" (Grant v. Torstar Corp.,
2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 28).
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2
A hyperlink is a device routinely used in articles on the Internet whereby a word or phrase is identified, often with
underlining, as being a portal to additional, related information. Clicking on the hyperlink connects the reader to that information.
3 The legal issue in this appeal is whether hyperlinks that connect to allegedly defamatory material can be said to "publish"
that material.
I. Background
4 Wayne Crookes is the President and sole shareholder of West Coast Title Search Ltd. He brought a series of lawsuits against
those he claimed were responsible for allegedly defamatory articles published on a number of websites, arguing that the articles
represented a "smear campaign" against him and other members of the Green Party of Canada.
5 Jon Newton owns and operates a website in British Columbia containing commentary about various issues, including free
speech and the Internet. One of the articles he posted on it was called "Free Speech in Canada". The article contained hyperlinks
to other websites, which in turn contained information about Mr. Crookes.
6
Mr. Crookes sued Mr. Newton on the basis that two of the hyperlinks he created connected to defamatory material, and
that by using those hyperlinks, Mr. Newton was publishing the defamatory information. One was a "shallow" hyperlink, which
takes the reader to a webpage where articles are posted, and the other was a "deep" hyperlink, which takes the reader directly
to an article (Matthew Collins, The Law of Defamation and the Internet (3rd ed. 2010), at para. 2.43). Both shallow and deep
hyperlinks require the reader to click on the link in order to be taken to the content.
7

The two hyperlinks, identified by underlining, were in the following excerpt from Mr. Newton's posting:
Under new developments, ... I've just met Michael Pilling, who runs OpenPolitics.ca. Based in Toronto, he, too, is being
sued for defamation. This time by politician Wayne Crookes.
We've decided to pool some of our resources to focus more attention on the appalling state of Canada's ancient and decrepit
defamation laws and tomorrow, p2pnet will run a post from Mike [Pilling] on his troubles. He and I will also be releasing
a joint press statement in the very near future. [A.R., at p. 125]

8
OpenPolitics.ca was hyperlinked to the OpenPolitics website where ten articles were posted. Three of those articles
were said by Mr. Crookes to be defamatory. Wayne Crookes was hyperlinked to an allegedly defamatory article called "Wayne
Crookes", published anonymously on the website www.USGovernetics.com.
9 Mr. Crookes wrote to Mr. Newton asking him to remove the two hyperlinks. When he got no response, Mr. Crookes' lawyer
wrote to Mr. Newton, repeating the request. Mr. Newton refused to remove the hyperlinks.
10
Mr. Crookes sued Mr. Newton for defamation in British Columbia. He did not allege that anything on Mr. Newton's
webpage was itself defamatory. Rather, he argued that by creating hyperlinks to the allegedly defamatory articles, or by refusing
to remove those hyperlinks when told of their defamatory character, Mr. Newton himself became a publisher of the articles. By
then, Mr. Newton's article had been "viewed" 1,788 times. There is no information in the record about whether, or how many
times, the hyperlinks themselves had been clicked on or followed.
11 At trial (2008 BCSC 1424, 88 B.C.L.R. (4th) 395 (B.C. S.C.)), Kelleher J. concluded that the mere creation of a hyperlink
in a website does not lead to a presumption that someone actually used the hyperlink to access the impugned words. He agreed
with Mr. Newton's submission that hyperlinks were analogous to footnotes since they only refer to another source without
repeating it. Since there was no repetition, there was no publication. And in the absence of evidence that anyone other than Mr.
Crookes used the links and read the words to which they linked, there could not be a finding of publication.
12 In the Court of Appeal, Saunders J.A., with whom Bauman J.A. concurred, held that the appeal should be dismissed (2009
BCCA 392, 96 B.C.L.R. (4th) 315 (B.C. C.A.)). Agreeing with the trial judge, she found that reference to an article containing
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defamatory comments without repetition of the comments themselves is analogous to a footnote or a card index in a library and
should not be found to constitute republication of the defamation. While some words in an article may suggest that a particular
hyperlink is an "encouragement or invitation" to view the impugned site, she saw no such encouragement or invitation in this
case. She also refused to accept that the number of "hits" on the article itself was a sufficient basis for drawing an inference
that a third party had read the defamatory words (paras. 89 and 92).
13 Prowse J.A. dissented. While she agreed that the mere fact that Mr. Newton had created hyperlinks to the impugned sites
did not make him a publisher of the material found at the hyperlinked sites, she did not accept the "footnote analogy" as being
dispositive of the publication issue (para. 60). In her view, the fact that Mr. Newton's website had been viewed 1,788 times
made it "unlikely" that no one had followed the hyperlinks and read the impugned articles (para. 70). Moreover, the context
of Mr. Newton's article suggests that readers were in fact encouraged or invited to click on the links. In her view, therefore,
there was publication.
14 In British Columbia, pursuant to the Libel and Slander Act, R.S.B.C. 1996, c. 263, publication is deemed to have occurred
in certain situations. There is, however, no such presumption in relation to material published on the Internet. Nonetheless,
Mr. Crookes argued that when a hyperlink has been inserted on a webpage, it should be presumed that the content to which
the hyperlink connects has been brought to the knowledge of a third party and has therefore been published. For the reasons
that follow, I would not only reject such a presumption, I would conclude that a hyperlink, by itself, should never be seen as
"publication" of the content to which it refers.
15
Mr. Crookes also complains that the Court of Appeal imposed too high a burden of proof, essentially requiring direct
evidence that a third party followed the hyperlink to the allegedly defamatory content. This, he claims, deprives him of the ability
to rely on an inference that at least one person followed one of the impugned hyperlinks to the allegedly defamatory content,
and that the defamatory meaning has therefore been published. (See Gaskin v. Retail Credit Co., [1965] S.C.R. 297 (S.C.C.).)
In view of my conclusion that hyperlinking is not, in and of itself, publication, there is no need to address this argument.
II. Analysis
16
To prove the publication element of defamation, a plaintiff must establish that the defendant has, by any act, conveyed
defamatory meaning to a single third party who has received it (McNichol v. Grandy, [1931] S.C.R. 696 (S.C.C.), at p. 699).
Traditionally, the form the defendant's act takes and the manner in which it assists in causing the defamatory content to reach
the third party are irrelevant:
There are no limitations on the manner in which defamatory matter may be published. Any act which has the effect of
transferring the defamatory information to a third person constitutes a publication. [Footnotes omitted.]
(Stanley v. Shaw, 231 B.C.A.C. 186, 2006 BCCA 467, at para. 5, citing Raymond E. Brown, The Law of Defamation in
Canada (2nd ed. (loose-leaf)), at para. 7.3)
See also Hiltz & Seamone Co. v. Nova Scotia (Attorney General) (1997), 164 N.S.R. (2d) 161 (N.S. S.C.), at para. 21, aff'd in
part (1999), 173 N.S.R. (2d) 341 (N.S. C.A.); Grant, at para. 119; Truth (N.Z.) Ltd. v. Holloway, [1960] 1 W.L.R. 997 (New
Zealand P.C.); Lambert v. Thomson, [1937] O.R. 341 (Ont. C.A.), per Rowell C.J.O.; see also Pullman v. Hill & Co., [1891]
1 Q.B.D. 524 (Eng. C.A.), at p. 527, per Lord Esher M.R.
17
Mr. Crookes argues that, under this definition, a person who includes a hyperlink on a webpage has "published" any
defamatory remarks to which the hyperlink leads, because that person has done an act which "has the effect of transferring the
defamatory information" to any third person who clicks on the link.
18
Under this sole disseminator/sole reader paradigm, the breadth of activity captured by the traditional publication rule
is vast. In R. v. Clerk (1728), 1 Barn. K.B. 304, 94 E.R. 207 (Eng. K.B.), for example, a printer's servant, whose only role in
an act of publication was to "clap down" the printing press, was found responsible for the libels contained in that publication,
despite the fact that he was not aware of the contents (p. 207). In Hird v. Wood (1894), 38 S.J. 234 (Eng. C.A.), pointing at a sign
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displaying defamatory words was held to be evidence of publication. Other cases have also held that acts merely facilitating
communication can amount to publication: see, e.g., Buchanan v. Jennings, [2004] UKPC 36, [2005] 1 A.C. 115 (New Zealand
P.C.); Polson v. Davis, 635 F.Supp. 1130 (U.S. Dist. Ct. D. Kan. 1986), aff'd 895 F.2d 705 (U.S. C.A. 10th Cir. 1990); Crain
v. Lightner, 364 S.E.2d 778 (U.S. W.Va. Ct. App. 1987), at p. 785; and Spike v. Golding (1895), 27 N.S.R. 370 (N.S. C.A.).
And in McNichol v. Grandy, the defendant was found to be liable when he raised his voice and made defamatory statements
that were overheard by someone in another room.
19

The publication rule has also captured the following range of conduct:
[The defamatory meaning] may be communicated directly by the defendant either orally, or in some written or printed form,
or by way of a symbolic ceremony, dramatic pantomime, mime, brochure, gesture, handbill, letter, photograph, placard,
poster, sign, or cartoon. It may be inscribed on a blackboard, posted on a mirror or a telephone pole, or placed on the wall
of a building or the gable wall of the defendant's property, or on the front of a cheque, or entered in a database, or accessed
on or downloaded from a website on the internet. It may appear on an ariel banner flown behind an airplane, or someone's
attention may be drawn by the defendant to a poster, or a defamatory writing already in circulation. A third party may be
given access to defamatory material, or defamatory matter may be left in a place where others can see it, or the defendant
may request others to go to a place where the defamatory information is available to see and read it, or it may be set into
motion as a result of the defendant's death. In each case there is publication.
(Brown, at para. 7.3)

20 Defendants obtained some relief from the rule's significant breadth with the development of the "innocent dissemination"
defence, which protects "those who play a secondary role in the distribution system, such as news agents, booksellers, and
libraries": Allen M. Linden and Bruce Feldthusen, Canadian Tort Law (8th ed. 2006), at pp. 783-84; see also Society of
Composers, Authors & Music Publishers of Canada v. Canadian Assn. of Internet Providers, 2004 SCC 45, [2004] 2 S.C.R. 427
(S.C.C.) ("SOCAN"), at para. 89; Philip H. Osborne, The Law of Torts (4th ed. 2011), at p. 411. Such "subordinate distributors"
may escape liability by showing that they "have no actual knowledge of an alleged libel, are aware of no circumstances to
put them on notice to suspect a libel, and committed no negligence in failing to find out about the libel" (SOCAN, at para.
89; Vizetelly v. Mudie's Select Library, [1900] 2 Q.B. 170 (Eng. C.A.), at p. 180; Brown, at para. 7.12(6)(c); and also Sun Life
Assurance Co. of Canada v. W. H. Smith & Son Ltd., [1933] All E.R. 432 (Eng. C.A.), at pp. 434 and 436).
21 Recently, jurisprudence has emerged suggesting that some acts are so passive that they should not be held to be publication.
In Bunt v. Tilley, [2006] EWHC 407, [2006] 3 All E.R. 336 (Eng. Q.B.), considering the potential liability of an Internet service
provider, the court held that in order to hold someone liable as a publisher, "[i]t is not enough that a person merely plays a
passive instrumental role in the process"; there must be "knowing involvement in the process of publication of the relevant
words" (para. 23 (emphasis in original); see also Metropolitan International Schools Ltd. (t/a SkillsTrain and t/a Train2Game)
v. Designtechnica Corp (t/a Digital Trends), [2009] EWHC 1765 (European Ct. Human Rights)).
22
Acknowledging these developments, the question on this appeal is whether a simple reference — like a hyperlink — to
defamatory information is the type of act that can constitute publication. Some helpful guidance on this point is available in two
American cases. In Kline v. Biben (1946), 296 N.Y. 638 (U.S. N.Y.), the New York Court of Appeals decided that a statement
saying "For more details about [the plaintiff], see the Washington News Letter in The American Hebrew, May 12, 1944" was
not a republication of the May 12 libel.
23
And in MacFadden v. Anthony, 117 N.Y.S.2d 520 (U.S. N.Y. Sup. 1952), a complaint of defamation was dismissed in a
case where a radio host "called attention to [an allegedly defamatory] article in Collier's Magazine" (p. 521). Relying on Kline,
the court concluded that referring to the article was neither a republication nor a publication of the libel.
24
These cases were relied on in Carter v. B.C. Federation of Foster Parents Assn., 2005 BCCA 398, 42 B.C.L.R. (4th) 1
(B.C. C.A.), where the plaintiff alleged that, by mentioning the Internet address of an online discussion forum, the publisher of
a newsletter was responsible for republishing defamatory comments published on that site. Relying on MacFadden and Kline
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for the proposition that "reference to an article containing defamatory comment without repetition of the comment itself should
not be found to be a republication of such defamatory comment" (at para. 12), Hall J.A. held that there was no publication.
25
I agree with this approach. It avoids a formalistic application of the traditional publication rule and recognizes the
importance of the communicative and expressive function in referring to other sources. Applying such a rule to hyperlinks,
as the reasons of Justice Deschamps demonstrate, has the effect of creating a presumption of liability for all hyperlinkers, an
untenable situation in my view.
26
A reference to other content is fundamentally different from other acts involved in publication. Referencing on its own
does not involve exerting control over the content. Communicating something is very different from merely communicating
that something exists or where it exists. The former involves dissemination of the content, and suggests control over both the
content and whether the content will reach an audience at all, while the latter does not. Even where the goal of the person
referring to a defamatory publication is to expand that publication's audience, his or her participation is merely ancillary to that
of the initial publisher: with or without the reference, the allegedly defamatory information has already been made available to
the public by the initial publisher or publishers' acts. These features of references distinguish them from acts in the publication
process like creating or posting the defamatory publication, and from repetition.
27
Hyperlinks are, in essence, references. By clicking on the link, readers are directed to other sources. Hyperlinks may
be inserted with or without the knowledge of the operator of the site containing the secondary article. Because the content of
the secondary article is often produced by someone other than the person who inserted the hyperlink in the primary article,
the content on the other end of the link can be changed at any time by whoever controls the secondary page. Although the
primary author controls whether there is a hyperlink and what article that word or phrase is linked to, inserting a hyperlink
gives the primary author no control over the content in the secondary article to which he or she has linked. (See David Lindsay,
Liability for the Publication of Defamatory Material via the Internet, Research Paper No. 10, University of Melbourne Centre
for Media, Communications and Information Technology Law (2000), at pp. 14 and 78; M. Collins, The Law of Defamation
and the Internet, at paras. 5.42 and 2.42 to 2.43.)
28 These features — that a person who refers to other content generally does not participate in its creation or development —
serve to insulate from liability those involved in Internet communications in the United States: see Communications Decency
Act, 47 U.S.C. § 230 (1996); see also Jack M. Balkin, "The Future of Free Expression in a Digital Age" (2009), 36 Pepp. L.
Rev. 427, at pp. 433-34; Zeran v. America Online Inc., 129 F.3d 327 (U.S. C.A. 4th Cir. 1997); Barrett v. Rosenthal, 40 Cal.
4th 33 (U.S. Cal. Sup. Ct. 2006); Fair Housing Council of San Fernando Valley v. Roommates.Com LLC, 521 F.3d 1157 (U.S.
C.A. 9th Cir. 2008).
29
Although the person selecting the content to which he or she wants to link might facilitate the transfer of information
(a traditional hallmark of publication), it is equally clear that when a person follows a link they are leaving one source and
moving to another. In my view, then, it is the actual creator or poster of the defamatory words in the secondary material who
is publishing the libel when a person follows a hyperlink to that content. The ease with which the referenced content can be
accessed does not change the fact that, by hyperlinking, an individual is referring the reader to other content. (See Union des
consommateurs c. Dell Computer Corp., 2007 SCC 34, [2007] 2 S.C.R. 801 (S.C.C.), at paras. 97-102.)
30
Hyperlinks thus share the same relationship with the content to which they refer as do references. Both communicate
that something exists, but do not, by themselves, communicate its content. And they both require some act on the part of a third
party before he or she gains access to the content. The fact that access to that content is far easier with hyperlinks than with
footnotes does not change the reality that a hyperlink, by itself, is content neutral — it expresses no opinion, nor does it have
any control over, the content to which it refers.
31
This interpretation of the publication rule better accords with our Court's recent jurisprudence on defamation law. This
Court has recognized that what is at stake in an action for defamation is not only an individual's interest in protecting his or her
reputation, but also the public's interest in protecting freedom of expression: Hill v. Church of Scientology of Toronto, [1995]
2 S.C.R. 1130 (S.C.C.).
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32 Pre-Charter approaches to defamation law in Canada largely leaned towards protecting reputation. That began to change
when the Court modified the "honest belief" element to the fair comment defence in Simpson v. Mair, 2008 SCC 40, [2008]
2 S.C.R. 420 (S.C.C.), and when, in Grant, the Court developed a defence of responsible communication on matters of public
interest. These cases recognize the importance of achieving a proper balance between protecting an individual's reputation and
the foundational role of freedom of expression in the development of democratic institutions and values (Grant, at para. 1;
Hill, at para. 101).
33
Interpreting the publication rule to exclude mere references not only accords with a more sophisticated appreciation of
Charter values, but also with the dramatic transformation in the technology of communications. See June Ross, "The Common
Law of Defamation Fails to Enter the Age of the Charter" (1996), 35 Alta. L. Rev. 117; see also Jeremy Streeter, "The 'Deception
Exception': A New Approach to Section 2(b) Values and Its Impact on Defamation Law" (2003), 61 U.T. Fac. L. Rev. 79; Denis
W. Boivin, "Accommodating Freedom of Expression and Reputation in the Common Law of Defamation" (1996-1997), 22
Queen's L.J. 229; Lewis N. Klar, Tort Law (4th ed. 2008), at pp. 746-47; Robert Danay, "The Medium is not the Message:
Reconciling Reputation and Free Expression in Cases of Internet Defamation" (2010), 56 McGill L.J. 1; the Hon. Frank
Iacobucci, "Recent Developments Concerning Freedom of Speech and Privacy in the Context of Global Communications
Technology" (1999), 48 U.N.B.L.J. 189; and Reno v. American Civil Liberties Union, 521 U.S. 844 (U.S. Pa. 1997), at p. 870.
34 The Internet's capacity to disseminate information has been described by this Court as "one of the great innovations of the
information age" whose "use should be facilitated rather than discouraged" (SOCAN, at para. 40, per Binnie J.). Hyperlinks, in
particular, are an indispensable part of its operation. As Matthew Collins explains, at para. 5.42:
Hyperlinks are the synapses connecting different parts of the world wide web. Without hyperlinks, the web would be like
a library without a catalogue: full of information, but with no sure means of finding it.
(See also Lindsay, at pp. 78-79; Mark Sableman, "Link Law Revisited: Internet Linking Law at Five Years" (2001), 16 Berkeley
Tech. L.J. 1273, at p. 1276.)
35 The centrality of the role of hyperlinks in facilitating access to information on the Internet was also compellingly explained
by Anjali Dalal in "Protecting Hyperlinks and Preserving First Amendment Values on the Internet" (2011), 13 U. Pa. J. Const.
L. 1017:
Hyperlinks have long been understood to be critical to communication because they facilitate access to information. They
provide visitors on one website a way to navigate to internally referenced words, phrases, arguments, and ideas. Under
this view, if the Internet is an endless expanse of information where "any person .... can become a pamphleteer" then
"[h]yperlinks are the paths among websites, creating the bustling street corners for distribution of those pamphlets and
inviting passersby to engage more deeply with the issues raised."
.....
...While the concerns motivating cases brought against hyperlinks are often legitimate, limiting the use of links poses a
significant danger to communication and future innovation. [Citations omitted; pp. 1019 and 1022.]
36
The Internet cannot, in short, provide access to information without hyperlinks. Limiting their usefulness by subjecting
them to the traditional publication rule would have the effect of seriously restricting the flow of information and, as a result,
freedom of expression. The potential "chill" in how the Internet functions could be devastating, since primary article authors
would unlikely want to risk liability for linking to another article over whose changeable content they have no control. Given
the core significance of the role of hyperlinking to the Internet, we risk impairing its whole functioning. Strict application of
the publication rule in these circumstances would be like trying to fit a square archaic peg into the hexagonal hole of modernity.
37
I do not for a moment wish to minimize the potentially harmful impacts of defamatory speech on the Internet. Nor do I
resile from asserting that individuals' reputations are entitled to vigorous protection from defamatory comments. It is clear that
"the right to free expression does not confer a licence to ruin reputations" (Grant, at para. 58). Because the Internet is a powerful
medium for all kinds of expression, it is also a potentially powerful vehicle for expression that is defamatory. In Barrick Gold
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Corp. v. Lopehandia (2004), 71 O.R. (3d) 416 (Ont. C.A.), at para. 32, Blair J.A. recognized the Internet's "tremendous power"
to harm reputation, citing with approval the following excerpt from Lyrissa Barnett Lidsky "Silencing John Dow: Defamation
& Discourse in Cyberspace" (2000), 49 Duke L.J. 855, at pp. 863-64:
Although Internet communications may have the ephemeral qualities of gossip with regard to accuracy, they are
communicated through a medium more pervasive than print, and for this reason they have tremendous power to harm
reputation. Once a message enters cyberspace, millions of people worldwide can gain access to it. Even if the message
is posted in a discussion forum frequented by only a handful of people, any one of them can republish the message by
printing it or, as is more likely, by forwarding it instantly to a different discussion forum. And if the message is sufficiently
provocative, it may be republished again and again. The extraordinary capacity of the Internet to replicate almost endlessly
any defamatory message lends credence to the notion that "the truth rarely catches up with a lie." The problem for libel
law, then, is how to protect reputation without squelching the potential of the Internet as a medium of public discourse.
[Blair J.A.'s emphasis removed.]
38 New activities on the Internet and the greater potential for anonymity amplify even further the ease with which a reputation
can be harmed online:
The rapid expansion of the Internet coupled with the surging popularity of social networking services like Facebook and
Twitter has created a situation where everyone is a potential publisher, including those unfamiliar with defamation law. A
reputation can be destroyed in the click of a mouse, an anonymous email or an ill-timed Tweet.
(Bryan G. Baynham, Q.C., and Daniel J. Reid, "The Modern-Day Soapbox: Defamation in the Age of the Internet", in
Defamation Law: Materials prepared for the Continuing Legal Education seminar, Defamation law 2010 (2010))
39
But I am not persuaded that exposing mere hyperlinks to the traditional publication rule ultimately protects reputation.
A publication is defamatory if it both refers to the plaintiff, and conveys a defamatory meaning: Grant, at para. 28. These
inquiries depend, respectively, on whether the words used or "the circumstances attending the publication are such as[] would
lead reasonable persons to understand that it was the plaintiff to whom the defendant referred" (Brown, at para. 6.1), and whether
the words would "tend[] to lower a person in the estimation of right-thinking members of society" (Botiuk v. Toronto Free Press
Publications Ltd. [1995 CarswellOnt 801 (S.C.C.)], at para. 62). Defamatory meaning in the words may be discerned from "all
the circumstances of the case, including any reasonable implications the words may bear, the context in which the words are
used, the audience to whom they were published and the manner in which they were presented" (Botiuk, at para. 62, citing
Brown (2nd ed. 1994), at p.1-15). (See Brown, at paras. 5.2, 5.4(1)(a) and 6.1; Knupffer v. London Express Newspaper Ltd.,
[1944] A.C. 116 (U.K. H.L.); Butler v. Southam Inc., 2001 NSCA 121, 197 N.S.R. (2d) 97 (N.S. C.A.); Bou Malhab c. Diffusion
Métromédia CMR inc., 2011 SCC 9, [2011] 1 S.C.R. 214 (S.C.C.), at paras. 63 and 112; Botiuk, at para. 62.)
40 Where a defendant uses a reference in a manner that in itself conveys defamatory meaning about the plaintiff, the plaintiff's
ability to vindicate his or her reputation depends on having access to a remedy against that defendant. In this way, individuals
may attract liability for hyperlinking if the manner in which they have referred to content conveys defamatory meaning; not
because they have created a reference, but because, understood in context, they have actually expressed something defamatory
(Collins, at paras. 7.06 to 7.08 and 8.20 to 8.21). This might be found to occur, for example, where a person places a reference
in a text that repeats defamatory content from a secondary source (Carter, at para. 12).
41 Preventing plaintiffs from suing those who have merely referred their readers to other sources that may contain defamatory
content and not expressed defamatory meaning about the plaintiffs will not leave them unable to vindicate their reputations. As
previously noted, when a hyperlinker creates a link, he or she gains no control over the content linked to. If a plaintiff wishes
to prevent further publications of the defamatory content, his or her most effective remedy lies with the person who actually
created and controls the content.
42 Making reference to the existence and/or location of content by hyperlink or otherwise, without more, is not publication
of that content. Only when a hyperlinker presents content from the hyperlinked material in a way that actually repeats the
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defamatory content, should that content be considered to be "published" by the hyperlinker. Such an approach promotes
expression and respects the realities of the Internet, while creating little or no limitations to a plaintiff's ability to vindicate his
or her reputation. While a mere reference to another source should not fall under the wide breadth of the traditional publication
rule, the rule itself and the limits of the one writer/any act/one reader paradigm may deserve further scrutiny in the future.
43
I am aware that distinctions can be drawn between hyperlinks, such as the deep and shallow hyperlinks at issue in this
case, and links that automatically display other content. The reality of the Internet means that we are dealing with the inherent
and inexorable fluidity of evolving technologies. As a result, it strikes me as unwise in these reasons to attempt to anticipate,
let alone comprehensively address, the legal implications of the varieties of links that are or may become available. Embedded
or automatic links, for example, may well prove to be of consequence in future cases, but these differences were not argued in
this case or addressed in the courts below, and therefore need not be addressed here.
Application
44
Nothing on Mr. Newton's page is itself alleged to be defamatory. The impugned conduct in this case is Mr. Newton's
insertion of hyperlinks on his webpage. Mr. Crookes's argument is that by linking to webpages and websites containing allegedly
defamatory content, Mr. Newton has published that defamatory content. Since in my view the use of a hyperlink cannot, by
itself, amount to publication even if the hyperlink is followed and the defamatory content is accessed, Mr. Crookes's action
against Mr. Newton cannot succeed. Moreover, even if Mr. Crookes had alleged that Mr. Newton should be understood, in
context, to have expressed defamatory meaning, I would agree with the trial judge and the majority of the Court of Appeal that
the statements containing the impugned hyperlinks on Mr. Newton's page could not be understood, even in context with the
hyperlinked documents, to express any opinion — defamatory or otherwise — on Mr. Crookes or the hyperlinked content.
45

I would dismiss the appeal with costs.

McLachlin C.J.C., Fish J.:
46
We have read the reasons of Deschamps J. and Abella J. While we agree in large part with the reasons of Abella J.,
we respectfully propose a different formulation of the test for when a hyperlink reference in a text constitutes publication of
defamatory matter to which it links.
47
The question, in legal terms, is when inclusion of a hyperlink in a text constitutes publication of a defamation in the
hyperlinked material. Abella J. states that "a hyperlink, by itself, should never be seen as 'publication' of the content to which
it refers" (para. 14). As justification, she notes that the hyperlinker has no control over the content referred to; the hyperlinker
is not the creator of the content, and the content of the page linked to may change at any time (paras. 26-27). A hyperlink,
therefore, is a reference and references are by definition "content neutral" (para. 30).
48 Abella J. concludes that "[o]nly when a hyperlinker presents content from the hyperlinked material in a way that actually
repeats the defamatory content, should that content be considered to be 'published' by the hyperlinker" (para. 42). In our view,
the combined text and hyperlink may amount to publication of defamatory material in the hyperlink in some circumstances.
Publication of a defamatory statement via a hyperlink should be found if the text indicates adoption or endorsement of the
content of the hyperlinked text. If the text communicates agreement with the content linked to, then the hyperlinker should
be liable for the defamatory content. The defendant must adopt or endorse the defamatory words or material; a mere general
reference to a web site is not enough. Thus, defendants linking approvingly to an innocent web site that later becomes defamatory
would not be liable.
49
Finding publication in adoption or endorsement of the defamatory material in a web site is consistent with the general
law of defamation. In Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para. 176, this Court held:
If one person writes a libel, another repeats it, and a third approves what is written, they all have made the defamatory
libel. Both the person who originally utters the defamatory statement, and the individual who expresses agreement with
it, are liable for the injury.
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50
In sum, in our view, a hyperlink should constitute publication if, read contextually, the text that includes the hyperlink
constitutes adoption or endorsement of the specific content it links to.
51
It is true that the traditional publication rule does not require the publisher to approve of the material published; he
or she must merely communicate that material to a third party. However, the proposed adoption or endorsement standard for
references is conceptually different. A mere reference without any adoption or endorsement remains that — a content neutral
reference. Adoption or endorsement of the content accessible by a link in the text can be understood to actually incorporate the
defamatory content into the text. Thus the content of the text comes to include the defamatory content accessed via hyperlink.
The hyperlink, combined with the surrounding words and context, ceases to be a mere reference and the content to which it
refers becomes part of the published text itself.
52
We add a final comment, with an eye to future technological changes. Abella J., as noted, states that "a hyperlink, by
itself, should never be seen as 'publication' of the content to which it refers" (para. 14). So long as it is necessary to click on
a hyperlink to access its content, this may be correct. What, however, of features in which a hyperlink projects content on the
page automatically, or in a separate frame, with little or no prompting from the reader? Would inclusion of such a hyperlink,
by itself, amount to publication? Like the issue of embedded hyperlinks, this question is not before us and should not be taken
to have been decided in this case. Like Abella J. (at para. 43), we would leave issues concerning hyperlinks of this sort to be
dealt with if and when they arise.
53

We agree with Abella J. that this appeal should be dismissed with costs.

Deschamps J.:
54 This appeal offers yet another opportunity for the Court to consider the proper balance in the common law of defamation
between the protection of reputation and the promotion of freedom of expression. In Simpson v. Mair, 2008 SCC 40, [2008]
2 S.C.R. 420 (S.C.C.) [Hereinafter WIC], and Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), the Court
took incremental steps to improve this balance by recognizing and modernizing defences to liability for defamation. In the
instant case, the Court must determine whether, notwithstanding these defences, the scope of conduct that may attract prima
facie liability for defamation is itself too broad and in need of adjustment to further promote freedom of expression.
55
Proof of publication is necessary in order to establish liability for defamation. "Publication" has an established meaning
in the law of defamation. It refers to the communication of defamatory information in such a way that it is "made known to a
third party": Gaskin v. Retail Credit Co., [1965] S.C.R. 297 (S.C.C.), at p. 299. Brown explains that "[i]t is a bilateral act by
which the publisher makes available to a reader, listener or observer in a comprehensible form the defamatory information" (R.
E. Brown, The Law of Defamation in Canada (2d ed. (loose-leaf)), vol. 2, at para. 7.2). Thus, publication has two components:
(1) an act that makes the defamatory information available to a third party in a comprehensible form, and (2) the receipt of the
information by a third party in such a way that it is understood.
56 The question is whether the first component of publication needs to be reconsidered owing to the impact of new forms of
communications media. In answering this question, it will of course be necessary to bear in mind the particular technological
feature — the Internet hyperlink — at issue in the case at bar. At the same time, however, the answer must be adaptable to other
modes of communication and to future technological change.
57 I have read the reasons of my colleague Abella J. It is her view that the concept of publication as understood at common
law needs to be altered so as to exclude references, including hyperlinks, from its scope. No longer must a reference, like any
other act, simply make the defamatory information available in a comprehensible form: "[o]nly when a hyperlinker presents
content from the hyperlinked material in a way that actually repeats the defamatory content, should that content be considered
to be 'published' by the hyperlinker" (para. 42). With respect, I disagree with this approach. I have also read the reasons of the
Chief Justice and Fish J. They purport to approve Abella J.'s approach but, in effect, find that there are circumstances in which
hyperlinked information can lead to a finding of publication. In so doing, they depart from the bright-line rule proposed by
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Abella J. In order to give guidance, I would prefer to outline a rule that is consistent with the common law and the civil law of
defamation and that will also accommodate future developments in Internet law.
58
To create a specifically Canadian exception for references, which has the effect of excluding hyperlinks from the scope
of the publication rule, is in my view an inadequate solution to the novel issues raised by the Internet. On the one hand, this
blanket exclusion exaggerates the difference between references and other acts of publication. On the other hand, it treats all
references, from footnotes to hyperlinks, alike. In so doing, it disregards the fact that references vary greatly in how they make
defamatory information available to third parties and, consequently, in the harm they can cause to people's reputations.
59 A more nuanced approach to revising the publication rule, and one that can be applied effectively to new media, would be
for the Court to hold that in Canadian law, a reference to defamatory content can satisfy the requirements of the first component
of publication if it makes the defamatory information readily available to a third party in a comprehensible form. In addition,
the Court should make it clear that not every act, but only deliberate acts, can lead to liability for defamation.
60 Freedom of expression must be reconciled with the "equally important" right to reputation: Hill v. Church of Scientology
of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para. 121. Unlike my colleague Abella J.'s approach, the one I propose gives due
weight to freedom of expression yet at the same time is grounded in a recognition that even simple references to defamatory
information can significantly harm a person's reputation. It would enable individuals whose reputations are so harmed to seek
relief from those who, through deliberate acts, make defamatory material readily available to third parties.
61 If the person who made the reference was unaware that the information referred to was defamatory, the defence of innocent
dissemination may be available: Society of Composers, Authors & Music Publishers of Canada v. Canadian Assn. of Internet
Providers, 2004 SCC 45, [2004] 2 S.C.R. 427 (S.C.C.) ("SOCAN"), at para. 89. In addition, as the Court mentioned in WIC
and Grant, defences such as fair comment and reasonable communication on matters of public interest are also available. With
respect, a shortcoming in my colleague's approach is that she fails to consider the law of defamation generally, and instead
focuses narrowly on one aspect of the rules governing publication. The result is problematically one-sided, as individuals who
suffer harm to their reputations are left with no recourse against those who perpetuate defamatory information.
62
A reference, devoid of context, has never amounted in law to publication of the information to which it directs the third
party. To so hold would be to disregard the bilateral nature of publication. Publication is not complete until someone other than
the person referred to receives and understands the defamatory information. Thus, "to shout aloud defamatory words on a desert
moor where no one hears them, is not a publication" (Gambrill v. Schooley, 93 Md. 48 (U.S. Md. C.A. 1901), at p. 60). In
the context of the Internet, a simple reference, absent evidence that someone actually viewed and understood the defamatory
information to which it directs third parties, is not publication of that content.
63
In the instant case, the respondent, Jon Newton, admits that he hyperlinked to information that the appellants, Wayne
Crookes and West Coast Title Search Ltd., allege to be defamatory. In the circumstances, Mr. Newton acted as more than a mere
conduit in making the hyperlinked information available. His action was deliberate. Inasmuch as one link made the allegedly
defamatory material readily available, the requirements of the first component of publication are satisfied for that link. However,
publication is not complete unless the plaintiff adduces evidence that satisfies, on a balance of probabilities, the requirements
of the second component of publication: that a third party received and understood the information to which reference is made.
I agree with the majority of the Court of Appeal that the evidence adduced with respect to the second component of publication
is insufficient in this case. I would therefore dismiss the appeal with costs and add that Mr. Newton might also have been able
to raise defences to liability for defamation.
I. Background
64
Two broad types of hyperlinks can be found on Web pages. The first and most common is an ordinary link. It is always
user-activated: the Internet user clicks on a link on a Web page and is transferred to another page. The second type, which is
often automatic but can also be user-activated, is created by a process referred to as "framing". Unlike with ordinary links, in the
case of framing, the Internet user does not leave the original Web page: information from another Web page appears in a "frame"
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on the page already accessed by the user. Where the framing is automatic, the content of other pages appears simultaneously in
a frame when the user accesses the primary page. Moreover, a hyperlink can be either a "shallow" link to a site's home page or a
"deep" link to a page located on that site or another site. Both types of hyperlinks, as well as the distinction between shallow and
deep links, have previously been referred to by the Court (SOCAN; Union des consommateurs c. Dell Computer Corp., 2007
SCC 34, [2007] 2 S.C.R. 801 (S.C.C.), at para. 4; and see generally M. Collins, The Law of Defamation and the Internet (3rd
ed. 2010), at para. 2.43). In addition to Web pages, a variety of other forms of Internet communications can contain hyperlinks,
including e-mail messages and on-line fora. In these reasons, the terms "hyperlink" and "link" will, unless otherwise specified,
be used to refer to user-activated hyperlinks.
65 On July 18, 2006, Mr. Newton published an article on his Web site. It was entitled "Free Speech in Canada" and contained
the following passage:
Under new developments, thanks to the lawsuit, I've just met Michael Pilling who runs OpenPolitics.ca. Based in Toronto,
he too, is being sued for defamation. This time by politician Wayne Crookes.
We've decided to pool some of our resources to focus more attention on the appalling state of Canada's ancient and decrepit
defamation laws and tomorrow, p2pnet will run a post from Mike on his troubles. He and I will also be releasing a joint
press statement in the near future. [A.R., at p. 125]
66 The underlined text in this passage constituted hyperlinks, which Mr. Newton admits he created. The evidence indicates
that "OpenPolitics.ca" was a shallow link to the Web site in question, on which, Mr. Crookes alleges, ten interlinked articles
defaming him could be found. The evidence further indicates that "Wayne Crookes" was a deep link to an article on another Web
site, www.USGovernetics.com, that Mr. Crookes also alleges to be defamatory. These impugned hyperlinks were among seven
different links contained in Mr. Newton's article and were both preceded and followed by other hyperlinks. All the hyperlinks
and the information to which they referred the user could be accessed by the public on line without restrictions.
67 On August 18, 2006, Mr. Crookes wrote to Mr. Newton and demanded that the hyperlinks "OpenPolitics.ca" and "Wayne
Crookes" be removed. He received no response. On October 31, 2006, Mr. Crookes' lawyer wrote to Mr. Newton and demanded
that the hyperlinks be removed. On November 9, 2006, Mr. Newton refused to do so. In response to interrogatories that were
subsequently addressed to him, Mr. Newton offered the following explanation for his refusal to remove the hyperlinks: "I saw
no need. It was merely a hyperlink" (A.R., at p. 186).
68
As of February 1, 2008, the article "Free Speech in Canada" had been accessed 1,788 times. There is no information
in the record on how many people — if any — read the allegedly defamatory material, or on whether any person who may
have viewed the material accessed it by clicking on the two hyperlinks or by other means. The evidence is also silent on the
behaviour of Internet surfers with respect to hyperlinks, and on the jurisdiction in which any individuals who may have read
the hyperlinked material reside.
69
Mr. Crookes and his company, West Coast Title Search Ltd., sued Mr. Newton for defamation in British Columbia. The
parties brought applications for summary trial and judgment under Rule 18A of the British Columbia Supreme Court Rules, B.C.
Reg. 221/90. Kelleher J. granted Mr. Newton's application and dismissed the action, finding that there had been no publication
(22008 BCSC 1424, 88 B.C.L.R. (4th) 395 (B.C. S.C.)).
70 Kelleher J. rejected Mr. Crookes' contention that publication by Mr. Newton of the allegedly defamatory material should
be presumed from the fact that he had created the hyperlinks. In the trial judge's view, the plaintiffs' failure to adduce any
evidence that people had actually clicked on the hyperlinks and read the information was fatal to their position (paras. 20 and
24). Kelleher J. also concluded that the circumstances of the case did not support a finding of publication, drawing an analogy
between a hyperlink and a footnote or a reference to a Web site in printed material (para. 29). Although the hyperlinks provided
"immediate access to material published on another website" (at para. 30), they did not make Mr. Newton a publisher of what
readers would find if they chose to click on the link. Kelleher J. endorsed the proposition of the British Columbia Court of
Appeal in Carter v. B.C. Federation of Foster Parents Assn., 2005 BCCA 398, 42 B.C.L.R. (4th) 1 (B.C. C.A.), that "reference
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to an article containing defamatory comment without repetition of the comment itself should not be found to be a republication
of such defamatory comment" (para. 33). He cautioned, however, that this did not mean that a hyperlink can never lead to
liability for defamation. If Mr. Newton had written "the truth about Wayne Crookes is found here" and the word "here" was a
hyperlink to defamatory information, Kelleher J. might have concluded differently (para. 34).
71 A majority of the British Columbia Court of Appeal dismissed the appeal (2009 BCCA 392, 96 B.C.L.R. (4th) 315 (B.C.
C.A.)). The judges were unanimous in rejecting Mr. Crookes' argument that the creation of a hyperlink leads to a presumption
of publication of the information to which the link points. Prowse J.A., who spoke for the court on this issue, noted that the
legislature had provided for a presumption of publication in the case of broadcasts and newspapers, but not of the Internet (paras.
32-33). She was not prepared to create such a presumption on the basis of the record before her, and she expressed the opinion
that this was a matter that might more appropriately be determined by the legislature (para. 41).
72
Saunders J.A. (Bauman J.A. concurring) wrote the reasons of the majority on the issue of whether publication could be
inferred from the circumstances of the case. In her view, it could not. Accepting the bilateral nature of publication, she found
that the hyperlinks did not satisfy the requirements of the first component of the definition of that term. She relied on the same
jurisprudence as Kelleher J. in support of the proposition that merely referring to defamatory information without repeating it
does not constitute publication (para. 81, citing Carter v. B.C. Federation of Foster Parents Assn.; MacFadden v. Anthony, 117
N.Y.S.2d 520 (U.S. N.Y. Sup. 1952); Kline v. Biben, 296 N.Y. 638 (U.S. N.Y. 1946)). However, the circumstances of a case can
demonstrate that a particular hyperlink invited or encouraged a reader to view the hyperlinked site, or that the information on
that site was endorsed (para. 84). The majority held that there were no such circumstances in the instant case and that the way
Mr. Newton presented the hyperlinks to potential users was "most comparable to a footnote for a reader, or a card index in a
library" (para. 89). On the second component of publication, Saunders J.A. expressed the opinion that the bare number of 1,788
hits on Mr. Newton's article was insufficient to support an inference that at least one person other than Mr. Crookes had clicked
on the hyperlinks and read the allegedly defamatory information (para. 92).
73
Prowse J.A., dissenting, agreed with the majority on the first component of publication, but held that the circumstances
of the case supported an inference that readers had been actively encouraged by Mr. Newton to click on the hyperlinks. In other
words, the hyperlinks were being presented in such a way that they operated as more than simple footnotes. Furthermore, on
the second aspect of publication, Prowse J.A. was prepared to infer that at least one person in British Columbia had clicked
on the hyperlinks and read the impugned information. As a result, she found that there had been publication and stated that
she would have allowed the appeal.
II. Positions of the Parties
74
Mr. Crookes argues that there is a presumption of publication whenever there are facts from which it can reasonably
be inferred that the allegedly defamatory information was brought to the knowledge of some third person. Applying this
proposition to hyperlinks, he contends that given the "deliberateness, immediacy and facilitation of access [to information]"
that characterizes such links, the hyperlinked information should be understood to have been incorporated into the Web page
on which the links were embedded. As a result, "[i]t can reasonably be inferred that embedding a hyperlink in the primary
article brings the contents of the hyperlinked material to the knowledge of a third person [who accesses that article]" (A.F.,
at paras. 61-62).
75 Building on these arguments, Mr. Crookes also submits that the circumstances of this case would support an inference of
publication. He disputes the position of the majority of the Court of Appeal that Mr. Newton's hyperlink was comparable to a
footnote, arguing that "[i]n the present case the barrier to accessing the defamatory comment is attenuated. All that is required
is a keystroke" (A.F., at para. 75). He endorses Prowse J.A.'s approach, supporting her finding that the context of Mr. Newton's
hyperlinks, together with the 1,788 hits on Mr. Newton's article, was sufficient to support an inference that at least one of those
who read the article had clicked on the hyperlinks and read the allegedly defamatory information.
76
As for Mr. Newton, he rejects the view that publication should be presumed or inferred in the case of hyperlinks.
Furthermore, he supports the finding of Kelleher J. and of the majority of the Court of Appeal that the evidence of 1,788 hits
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on his article was insufficient to support a conclusion that readers of the article had actually clicked on the hyperlink and read
the allegedly defamatory information (R.F., at para. 35).
77 More fundamentally, Mr. Newton's position is that hyperlinking does not constitute publication: a user-activated hyperlink
"involves no transmission, copying or presentation of the alleged defamation, no control over its content, and no control over
whether a reader makes the choice to follow the hyperlink" (R.F., at para. 58). He disputes the view that the fact that a hyperlink
facilitates access to the linked information should justify a finding of publication, since publication "only occurs when a message
is both posted and read" (para. 57). He also submits that, since any user-activated hyperlink could to some degree be considered
an "invitation" to click on the link, it would be wrong to find that there was publication on the basis of such an invitation. This
submission, too, is based on the principle that publication is not complete until the allegedly defamatory information is read.
Finally, the fact that the creation of a hyperlink was deliberate cannot in itself be the basis for a finding of publication, since
the question is "whether the bilateral posting/reading test for publication is met, and the insertion of a hyperlink alone does not
meet either part of the test" (para. 85).
III. Positions of the Interveners
78 The interveners in this appeal take divergent approaches to when, if ever, a hyperlink could be said to constitute publication
of the information to which it refers. The approach of my colleague Abella J. most closely resembles that of the Canadian Civil
Liberties Association ("CCLA"), which argues that publication "should be reserved for those situations where an individual
actually communicates the allegedly defamatory words" (CCLA factum, at para. 52). The result my colleague reaches is also
consistent with the position taken by a group of interveners composed of print, broadcast and Internet media organizations.
They argue that hyperlinks should never be equated with publication, because that would threaten the ability of its members to
compete and fulfil their mandates in the Internet age (Media Coalition factum, paras. 42-43).
79
Certain other interveners — the British Columbia Civil Liberties Association ("BCCLA"), the Samuelson-Glushko
Canadian Internet Policy and Public Interest Clinic ("CIPPIC"), and NetCoalition — accept that hyperlinking may constitute
publication in appropriate circumstances, but seek to restrict those circumstances to instances involving variants of knowledge
or explicit endorsement or adoption of linked information by the hyperlinker (e.g., BCCLA factum, at paras. 22 and 24; CIPPIC
factum, at para. 2; NetCoalition factum, at para. 4). CIPPIC takes this argument a step further, submitting that a plaintiff must
prove publication on "a convincing evidentiary basis" (CIPPIC factum, at para. 4). Finally, NetCoalition submits that, where a
hyperlinker has not explicitly endorsed defamatory information or where there is no nexus between the hyperlink and such an
endorsement, a defence of innocent dissemination should be available (NetCoalition factum, at para. 34).
IV. Analysis
80
When a plaintiff seeks to establish prima facie liability for defamation, the court must not only consider whether the
impugned information can reasonably be said to be defamatory and whether it in fact refers to the plaintiff, but must also consider
the question of publication to a third party, bearing in mind the bilateral nature of publication. To be published, defamatory words
must be "communicated" (Grant, at para. 28). "Communication" means that a message is both sent in a comprehensible form,
and received and understood. Publication does not occur until "the defamatory matter is brought by the defendant or his agent
to the knowledge and understanding of some person other than the plaintiff" (McNichol v. Grandy, [1931] S.C.R. 696 (S.C.C.),
at p. 704 (per Duff J. (as he then was)); Brown, at paras. 7.2 and 7.8; Gatley on Libel and Slander (11th ed. 2008), at p. 164)).
81
To determine whether an act can form the basis for a finding of publication, it is first necessary to consider the nature
of the act itself.
82
Acts that may form the basis for a finding of publication and which may ultimately attract liability for defamation have
never been limited to acts of the author or creator of the defamatory information. Rather, "[a]ll those jointly responsible for
the publication are liable. Liability extends to all those who take part in the publication of the defamatory material, including
those who merely cause or procure it to be published" (Brown, at para. 7.4 (citations omitted); Gatley on Libel and Slander,
at p. 169; Lambert v. Thomson, [1937] O.R. 341 (Ont. C.A.), at p. 344: "where the libel is published in a newspaper or book,
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everyone who takes part in publishing it or in procuring its publication is prima facie liable"). As this Court noted in Botiuk v.
Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.), at para. 75, "the design or agreement of persons to participate
in acts which are tortious" is sufficient for them to be found liable for defamation as joint concurrent tortfeasors even if "they
did not realize they were committing a tort".
83 Historically, it has been understood that the precise method employed to make information available is immaterial: "There
are no limitations on the manner in which defamatory matter may be published" (Brown, at para. 7.3). In Day v. Bream (1837),
2 Mood. & R. 54, 174 E.R. 212, for example, a person who merely delivered parcels was held prima facie liable for putting
them into publication; and in R. v. Clerk (1728), 1 Barn. K.B. 304, 94 E.R. 207 (Eng. K.B.), a case referred to by my colleague
Abella J., a printer's servant whose sole role was to "clap down" the printing press was found to be responsible for publication.
However, the law has changed in the centuries that have elapsed since Day v. Bream and R. v. Clerk.
84
The courts have begun incrementally to impose limitations on the nature and types of actions that can attract liability
for defamation at common law. To understand this evolution, it will be helpful to look broadly at cases from both the United
States and other common law jurisdictions, such as England and Australia. I note that in considering the U.S. cases, we must
be mindful of the impact of the First Amendment on the protection of expression in the United States, and of certain significant
statutory limits on liability (see comments to this effect: Godfrey v. Demon Internet Ltd., [1999] 4 All E.R. 342 (Eng. Q.B.), at
para. 1; Dow Jones & Co. v. Gutnick, [2002] H.C.A. 56, 210 C.L.R. 575 (Australia H.C.) at para. 52).
85
There appears to be an emerging consensus among the courts and commentators that only deliberate acts can meet the
first component of the bilateral conception of publication. According to Prof. Brown, "a person must knowingly be involved in
the process of publishing the relevant words" (para. 7.4 (emphasis added)). In Stanley v. Shaw, 2006 BCCA 467, 231 B.C.A.C.
186 (B.C. C.A.), pleading that the defendants "said and did nothing" (at para. 7) was held to be insufficient to support a finding
of publication, because no tortious act had been alleged in relation to their silence (see also Smith v. Matsqui (District) (1986),
4 B.C.L.R. (2d) 342 (B.C. S.C.), at p. 355; Wilson v. Meyer, 126 P.3d 276 (U.S. Colo. Ct. App. 2005), at p. 281 ("[a] plaintiff
cannot establish [publication] by showing that the defendant silently adopted a defamatory statement"); Pond v. General Electric
Co., 256 F.2d 824 (U.S. C.A. 9th Cir. 1958), at p. 827 ("[s]ilence is not libel"); Brown, at para. 7.3. In Scott v. Hull, 259 N.E.2d
160 (U.S. Ohio Ct. App. 1970), at p. 162, a U.S. court held that "[l]iability to respond in damages for the publication of a libel
must be predicated on a positive act, on something done by the person sought to be charged". I agree with this view.
86 A deliberate act may occur in a variety of circumstances. In Byrne v. Deane, [1937] 1 K.B. 818 (Eng. C.A.), the defendants,
proprietors of a golf club, were found to have published the words contained on a piece of paper that was posted on premises
over which they held complete control. The defendants admitted to having seen the paper, but denied having written it or put
it there. Although the words were ultimately found not to be defamatory, Greene L.J., concurring on the issue of publication,
concluded that there are circumstances in which, by refraining from removing or obliterating defamatory information, a person
might in fact be publishing it (at p. 838):
The test it appears to me is this: having regard to all the facts of the case is the proper inference that by not removing
the defamatory matter the defendant really made himself responsible for its continued presence in the place where it had
been put?
(See also Hellar v. Bianco, 244 P.2d 757 (U.S. Cal. Ct. App. 1952); Tacket v. General Motors Corp, 836 F.2d 1042 (U.S. 7th
Cir. Ind. 1987); Urbanchich v. Drummoyne Municipal Council (1991), Aust. Torts Rep. ¶81-127 (Sup. Ct. N.S.W.).)
87
Byrne and its progeny are consistent with the requirement that any finding of publication be grounded in a deliberate
act. If a defendant was made aware (or had reason to be aware) of defamatory information over which he or she had sufficient
control but decided to do nothing about it, this nonfeasance might amount to a deliberate act of approval, adoption, promotion,
or ratification of the defamatory information (see, e.g., Frawley v. New South Wales, [2007] NSWSC 1379 (New South Wales
S.C.)). The inference is not automatic, but will depend on an assessment of the totality of the circumstances. In Underhill v.
Corser, [2010] EWHC 1195 (Eng. Q.B.), the defendant, who was treasurer and a board member of a charity, had been aware
that an editorial levelling accusations against the plaintiff would be published, but took no action and gave no further thought
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to the matter. Although Tugendhat J. found that the defendant could have prevented the publication of the editorial, which the
plaintiff alleged to be defamatory, he distinguished Byrne, concluding that the defendant's role as a board member was different
from that of the proprietors in Byrne (at para. 110).
88
This requirement of a deliberate act has already been applied in the context of the Internet. In Godfrey, the defendant
Internet service provider ("ISP") had received a "posting", which it stored on its news server. The plaintiff had notified the ISP
that the posting was defamatory and requested that it be removed, but the defendant had allowed it to remain on its servers until
it automatically expired ten days later. The court held that the ISP's failure to act, once it had become aware of the defamatory
information over which it had control, constituted an act of publication once an Internet subscriber had accessed the posting. In
the circumstances of the case, the ISP's failure to act amounted to a deliberate act of approval, adoption, promotion or ratification
of the defamatory information.
89 In Bunt v. Tilley, [2006] EWHC 407, [2006] 3 All E.R. 336 (Eng. Q.B.), the defendant ISPs were found not to be publishers
because, even though they provided services, their role in the publication process was a passive one. This aspect of the decision
in Bunt is a welcome development and should be incorporated into the Canadian common law. Those whose services are used
to facilitate the communication of defamatory information may be shielded from responsibility for publication if they played
a "passive instrumental role" in that process (para. 23).
90 A case that illustrates the nature of activities engaged in by a person who plays the role of a mere conduit is Metropolitan
International Schools Ltd. (t/a SkillsTrain and t/a Train2Game) v. Designtechnica Corp (t/a Digital Trends), [2009] EWHC
1765 (European Ct. Human Rights). In that case, the question was whether Google Inc. could be found to be the publisher
of the search result "snippets" that were generated automatically by its search engine in response to search terms entered by
users. Eady J. found that there was no publication, because Google Inc. played a passive instrumental role in facilitating the
appearance of the snippets on the users' screens (at paras. 50-51).
91 It should be plain that not every act that makes the defamatory information available to a third party in a comprehensible
form might ultimately constitute publication. The plaintiff must show that the act is deliberate. This requires showing that the
defendant played more than a passive instrumental role in making the information available.
92 The question that remains is whether, even with these emerging limits on the common law principle, further refinements
are necessary. While I agree that improvements can be made, I do not share the view of my colleague Abella J. that the solution
is to exclude references, including hyperlinks, from the scope of the publication rule. In my view, the proper approach is (1)
to explicitly recognize the requirement of a deliberate act as part of the Canadian common law publication rule, and (2) to
continue developing the rule incrementally in order to circumscribe the manner in which a deliberate act must make defamatory
information available if it is to result in a finding of publication.
93
More specifically, only where the plaintiff can establish on a balance of probabilities that the defendant performed a
deliberate act that made defamatory information readily available to a third party in a comprehensible form will the requirements
of the first component of publication be satisfied. Of course, before the court will make a finding of publication, the plaintiff
must also satisfy the requirements of the second component of publication on a balance of probabilities, namely, that the
"defamatory matter [was] brought by the defendant or his agent to the knowledge and understanding of some person other than
the plaintiff" (McNichol, at p. 704).
94
Whether defamatory information is readily available is a question of fact. A court asked to infer that information has
been made readily available should consider all circumstances related to the ease with which a third party would be able to
gain access to it. Defamatory information is readily available if, in the circumstances, it can be immediately accessed. In other
words, there must be no meaningful barrier that would prevent a third party from receiving it. In practice, this will not effect
a significant change to the common law, since, for the vast majority of acts that presently make information available, there
is nothing to prevent the information in question from being received by third parties; they need only use their eyes to read or
view it, or their ears to hear it. Of course, if those third parties cannot understand it, that is a separate concern, one that would
on its own bar a finding of publication.
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95 But the requirement that defamatory information be readily available does result in an incremental change to the common
law in those cases where the act complained of refers third parties to defamatory information. It narrows the circumstances in
which the requirements of the first component of publication will be satisfied. In such instances, the totality of circumstances
will reveal whether a third party can have immediate access — without any meaningful barriers — to the information to which
the reference directs him or her.
96 What should be clear from this is that not all forms of references are the same as regards the extent to which they facilitate
access to the information in question. While my colleague's statement that "[h]yperlinks are, in essence, references" (para. 27)
is superficially correct; it is inaccurate to equate a hyperlink with, for example, a footnote in a book. A footnote that does
not actually reproduce the information to which the reader is being referred does not make that information readily available.
The reader has to locate and obtain the document the footnote refers to and then find the information within the document.
In contrast, an automatic hyperlink requires no action whatsoever, while an embedded deep hyperlink requires only the tap of
a finger to gain access to the information. The effort involved is even less than that of turning a page in a book. Although it
is of course true that hyperlinks are a form of reference, the extent to which they facilitate access and their ubiquity on the
Internet cannot be overlooked.
97 This Court has previously recognized the ease with which information can be accessed by means of a hyperlink. In Dell,
a hyperlink to an arbitration clause was considered in relation to a provision of the Civil Code of Québec, S.Q. 1991, c. 64,
designed to deal with contractual stipulations — known as external clauses — that are physically separate from the contract
itself. Adopting a contextual approach, the Court held that the hyperlinked arbitration clause should not be considered physically
separate from the main contract document (at para. 97):
... it is difficult to accept that the need for a single command by the user [i.e., clicking on a single hyperlink] would
be sufficient for a finding that the provision governing external clauses is applicable. Such an interpretation would be
inconsistent with the reality of the Internet environment, where no real distinction is made between scrolling through a
document and using a hyperlink. Analogously to paper documents, some Web documents contain several pages that can
be accessed only by means of hyperlinks, whereas others can be viewed by scrolling down them on the computer's screen.
There is no reason to favour one configuration over the other.
The arbitration clause in Dell was found to be reasonably accessible, since clicking on one hyperlink took the consumer directly
to a page containing the terms and conditions of the sale, including the arbitration clause. Thus, there was no material distinction
between having access to the clause by hyperlink and actually having a paper copy of it (at para. 100):
... the clause was no more difficult for the consumer to access than would have been the case had he or she been given a
paper copy of the entire contract on which the terms and conditions of sale appeared on the back of the first page.
98 What can be inferred from the circumstances in Dell is that the hyperlinked arbitration clause was, in fact, readily available:
a link to it appeared on every Web page the consumer accessed, and all the consumer had to do to view the clause was to click
on the link once (para. 100).
99
Because the inquiry into availability is essentially factual, it would be neither prudent nor desirable to attempt to adopt
a bright-line rule indicating the exact time when something becomes "readily" available. Such an approach could hinder the
evolution of the common law. However, given the context of this appeal, a few specific observations about hyperlinks are
in order. In determining whether hyperlinked information was readily available, a court should consider a number of factors,
including whether the hyperlink was user-activated or automatic, whether it was a shallow or a deep link, and whether the linked
information was available to the general public (as opposed to being restricted). This list of factors is by no means exhaustive.
Any matter that has a bearing on the ease with which the referenced information could be accessed will be relevant to the inquiry.
100
The effect of this approach is not to create a "presumption of liability for all hyperlinkers", as Abella J. suggests
(para. 25). In order to satisfy the requirements of the first component of publication, the plaintiff must establish, on a balance
or probabilities, that the hyperlinker performed a deliberate act that made defamatory information readily available to a third
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party in a comprehensible form. Moreover, the plaintiff will also have to satisfy the requirements of the second component of
publication on a balance of probabilities, namely that a third party received and understood the defamatory information.
101 My colleague Abella J. states that "[r]eferencing on its own does not involve exerting control over the content" (para. 26
(emphasis in original)). Yet the concept of publication in the common law of defamation has never involved a rigid requirement
of control. Instead, the inquiry has always been contextual: did the defendant act knowingly and what were the consequences
of his actions? (Brown, at para. 7.3) Although a formal distinction can of course be drawn between references and other acts
of publication, this distinction evades the questions that are at the heart of the law of defamation. Where a person deliberately
makes defamatory information readily available through the creation of a hyperlink, the very rationale for the tort of defamation
comes into play.
102
Because of the fluidity that characterizes the Internet and of the variety in types of hyperlinks, the Court should be
particularly reluctant to fashion a bright-line rule. The approach it adopts must ensure that the law is properly attuned to how
hyperlinks function in practice and how they may evolve in the future. Merely excluding hyperlinks from the scope of the
publication rule will hardly make it possible to adapt the law of defamation to technological change.
103 By exempting ISPs from liability for their passive conduct, U.S. legislators have, in the Communications Decency Act,
47 U.S.C. §230 (1996), relied on the same criterion of deliberateness that exists in the common law of defamation. Nowhere
does the American legislation suggest that those who deliberately create hyperlinks to defamatory material should be protected
from liability. The cases cited by my colleague (para. 28 of her reasons) all deal with the immunity enjoyed by ISPs and Web
site operators with respect to defamatory content posted on line (Zeran v. America Online Inc., 129 F.3d 327 (U.S. C.A. 4th
Cir. 1997); Barrett v. Rosenthal, 40 Cal. 4th 33 (U.S. Cal. Sup. Ct. 2006); Fair Housing Council of San Fernando Valley v.
Roommates.Com LLC, 521 F.3d 1157 (U.S. C.A. 9th Cir. 2008)).
104 In the English case of Islam Expo Ltd. v. Spectator (1828) Ltd., [2010] EWHC 2011 (Eng. Q.B.), the issue was whether
the words complained of were capable of referring to the claimant. The allegedly defamatory information in that case was an online text containing four hyperlinks. In concluding that the words complained of were capable of referring to the claimant, the
court regarded the hyperlinked information as if it was incorporated into the message containing the hyperlinks. At a conceptual
level, I see no difference between looking at the hyperlinked information to identify the defamed person and looking at it to
find the defamatory words. I agree with Tugendhat J.'s statement in Islam Expo that the principles are the same.
105 Finally, if hyperlinks are excluded from the traditional conception of publication, there is a risk that freedom of expression
will be favoured over reputational interests despite this Court's pronouncement that they are "equally important" (Hill, at para.
121). Although I agree with my colleague that the most effective remedy for someone who has been defamed on line is to sue
the person who created the defamatory material (at para. 41), it may not always be possible to do so in the context of the Internet.
A hyperlink can make public what was originally intended for only a select audience. Moreover, anonymity is easy to achieve
on line, and who created the defamatory material may not always be known. If no remedy exists against "mere" hyperlinkers,
persons defamed on line may in many cases not be able to protect their reputations.
106 In sum, an approach that focuses on how a hyperlink makes defamatory information available offers a more contextual
and more nuanced response to developments in communications media than merely excluding all hyperlinks from the scope
of the publication rule.
107
Of course, proving that the hyperlinker deliberately made the defamatory content readily available will satisfy only
the requirements of the first component of publication. To satisfy the requirements of the second component, the plaintiff must
demonstrate that a third party received and understood the defamatory information (McNichol, at p. 704; Brown, at paras. 7.2
and 7.8; Gatley on Libel and Slander, at p. 164).
108
I agree with the Court of Appeal in the instant case that a legal presumption should not be created in this regard. The
legislatures of certain provinces, including British Columbia, have created presumptions of publication that apply to particular
communications media. Under the Libel and Slander Act, R.S.B.C. 1996, c. 263, there is a presumption of publication in respect
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of "broadcast[s]" but not in respect of hyperlinks (s. 2). Since the legislature has seen fit to create a specific presumption of
publication, the Court should refrain from creating a new one.
109
Absent a presumption of publication, the requirements of the second component of publication can be satisfied either
by adducing direct evidence or, and this is more likely, by asking the court to draw an inference. Inferring that defamatory
information has been read and understood is not new. In Gaskin, the Court, quoting Gatley on Libel and Slander, observed
(at p. 300):
It is not necessary for the plaintiff in every case to prove directly that the words complained of were brought to the actual
knowledge of some third person. If he proves facts from which it can reasonably be inferred that the words were brought
to the knowledge of some third person, he will establish a prima facie case.
110
In the context of a hyperlink, an inference that a third party clicked on the link and read and understood the linked
information will depend on a variety of factors, some of which may overlap with those considered when determining whether
the linked content was made "readily available". Some, but not necessarily all, of the factors a court can consider are: whether
the link was user-activated or automatic; whether it was a deep or a shallow link; whether the page contained more than one
hyperlink and, if so, where the impugned link was located in relation to others; the context in which the link was presented to
users; the number of hits on the page containing the hyperlink; the number of hits on the page containing the linked information
(both before and after the page containing the link was posted); whether access to the Web sites in question was general or
restricted; whether changes were made to the linked information and, if so, how they correlate with the number of hits on the
page containing that information; and evidence concerning the behaviour of Internet users.
111
Abella J. indicates that merely referring to defamatory material does not constitute publication of it (para. 42). Insofar
as this means that a simple reference should not attract liability for defamation absent evidence that satisfies the requirements
of both components of publication on a balance of probabilities, I agree. But if it means that a simple reference cannot form the
basis for a finding of publication without actually expressing something defamatory, I cannot agree.
112 As the Court held in Grant, at para. 28, a plaintiff in an action for defamation is required to prove three things to succeed:
(1) that the impugned words were defamatory, (2) that the words referred to the plaintiff and (3) that they were published. Once
the plaintiff establishes prima facie liability for defamation, the onus shifts to the defendant to raise any available defences.
There are some defences that are worth discussing briefly in the context of hyperlinking.
113
The Court has in the past alluded to the existence of an "innocent dissemination" defence: SOCAN. In that case, this
defence was described as follows (at para. 89):
[T]he defence of innocent dissemination [is] sometimes available to bookstores, libraries, news vendors, and the like who,
generally speaking, have no actual knowledge of an alleged libel, are aware of no circumstances to put them on notice to
suspect a libel, and committed no negligence in failing to find out about the libel.
114
In my view, the innocent dissemination defence should be made available to hyperlinkers, provided that the criteria
mentioned in SOCAN are satisfied. There are good reasons for so holding. Hyperlinkers have not created or developed the
information to which they link. Moreover, although the creation of a hyperlink may often be a deliberate act that makes the
creator's role more than a passive one, the hyperlinker often has little control, if any, over the linked information. This last
point is significant given the dynamic nature of the Internet. A hyperlink may originally be created to link to information that is
not defamatory, but the linked information may subsequently be altered so as to become defamatory without the hyperlinker's
knowledge. In such circumstances, provided that the criteria mentioned in SOCAN are satisfied, the innocent dissemination
defence should operate until the moment the hyperlinker becomes aware that he or she is now linking to allegedly defamatory
information. If this defence were widely available, it should dissuade overeager litigants from having a chilling effect on
hyperlinking on the Internet.
115 Even when the innocent dissemination defence is not available to hyperlinkers, other defences may apply, such as those
of fair comment (WIC) and of responsible communication on matters of public interest (Grant). In Grant , the Court, quoting
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Jameel v. Wall Street Journal Europe SPRL (No. 3), [2006] UKHL 44, [2007] 1 A.C. 359 (Eng. H.L.), at para. 54, made the
latter defence available "to anyone who publishes material of public interest in any medium" (at para. 96). Moreover, it defined
the concept of "public interest" expansively (at para. 106):
Public interest is not confined to publications on government and political matters, as it is in Australia and New Zealand.
Nor is it necessary that the plaintiff be a "public figure", as in the American jurisprudence since Sullivan. Both qualifications
cast the public interest too narrowly. The public has a genuine stake in knowing about many matters, ranging from science
and the arts to the environment, religion, and morality. The democratic interest in such wide-ranging public debate must
be reflected in the jurisprudence.
116

These defences, when available, would enable the hyperlinker to justify his or her conduct and avoid liability.

117 It should be evident that the law of defamation, viewed as a whole, is the result of a sustained effort to maintain a balance
between the protection of reputation and freedom of expression. An approach that limits the discussion to the fact that what
is in issue is a reference and disregards the context, including the nature of the reference and the various aspects of the law of
defamation, is too narrow. In my view, the question of publication must be approached from a wider perspective, bearing in
mind the incremental adjustments made to the law of defamation in recent years (e.g., WIC and Grant). Moreover, any further
adjustments to defamation law should also be made incrementally, not by way of a sweeping declaration that treats all forms of
reference alike and rules out the possibility of a reference to defamatory material supporting a finding of publication.
V. Application
118

Mr. Newton admits that he created the two hyperlinks which refer readers to the allegedly defamatory information.

119
Mr. Newton's involvement in creating the hyperlinks cannot be described as a passive instrumental role equivalent to
that of a mere conduit, such as an ISP or a telephone carrier. His acts were deliberate. Moreover, it is common ground that the
allegedly defamatory information to which Mr. Newton linked was available to Internet users in a comprehensible form, and
without restrictions. The question is whether the information was readily available.
120 The first link "OpenPolitics.ca" was a shallow link to the Open Politics Web site. The evidence indicates that to consult
the allegedly defamatory articles on that Web site, Internet users who initially clicked on the shallow link would then have had
to take further action (i.e. click on other links) to locate them.
121
The second link, "Wayne Crookes", was a deep link to an article on www.USGovernetics.com that Mr. Crookes also
alleges to be defamatory. Clicking on the link would take a user directly to the allegedly defamatory information.
122 Both of these hyperlinks appeared in an article entitled "Free Speech in Canada", which contained five other hyperlinks.
The article dealt with free speech and defamation law, and referred to lawsuits concerning these issues. There were 1,788 hits
on it between July 18, 2006, when it was created, and February 1, 2008.
123
There is nothing in the record that indicates whether anyone other than Mr. Crookes clicked on any of the links. Nor
is there any information, from any point in time, on the number of hits on the Web pages containing the allegedly defamatory
statements. And no evidence has been presented regarding the behaviour of Internet users.
124 Having regard to the totality of the circumstances, I am not prepared to infer in this case that the link to the Open Politics
Web site made the defamatory content readily available. Because this was a shallow link, the reader would have to take further
action in order to find the defamatory material. Exactly what action would have been necessary is unclear, but the evidence
indicates that the various articles were not placed on the site's home page and that they had separate addresses. This constituted
a meaningful barrier to the receipt, by a third party, of the linked information. Insofar as Mr. Crookes' defamation action against
Mr. Newton is premised on this hyperlink, it cannot succeed.
125
However, I am prepared to infer that the "Wayne Crookes" link to the allegedly defamatory article on
www.USGovernetics.com did make the content of that article readily available. It was a deep link. All the reader had to do to
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gain access to the article was to click on the link. The effort required to do this is not significantly different from the effort
that would be required to move up or down the same page to read the article. A single click does not constitute a barrier to the
availability of the material. Thus, Mr. Crookes has satisfied the requirements of the first component of publication on a balance
of probabilities where this link is concerned.
126
On the second component of publication, I agree with the Court of Appeal, which was unanimous on this point, that
the courts should not create a presumption of publication with respect to hyperlinks. As I mentioned above, and as Prowse J.A.
explained (at para. 41), the creation of a new presumption in this field is a matter that would be better left to the legislature.
127 The determinative question is therefore whether Mr. Crookes has proven facts from which it can reasonably be inferred
that the allegedly defamatory information was brought to the knowledge of some third person. On this point, I agree with the
majority of the Court of Appeal that the evidence in this case does not support such an inference. I come to this conclusion
mindful of the Internet context, the nature of Mr. Newton's article, the way the various links were presented, the facts that the
"Wayne Crookes" link was the third of seven links contained in Mr. Newton's article and that at least one shallow link appeared
before it, and the number of hits on the article between July 18, 2006, and February 1, 2008. Numbers take on a different
meaning in the context of the Internet. The number of hits on Mr. Newton's article — 1,788 — in the 18-month period does not
provide a sufficient basis for concluding that out of the seven hyperlinks, someone has both clicked on the only link that made
the defamatory information readily available and read that information.
128
In Internet law, as it presently stands, a bare number of hits will tell the trier of fact very little. As the majority of the
Court of Appeal noted (at para. 92):
In the context of internet life, we have no way to assess the volume of "hits" here compared to the norm, the usual
behaviour of internet readers or "surfers", or the jurisdiction in which they reside. The conclusion drawn by my colleague
is, with respect, tantamount to a presumption that in the case of a website accessed to any significant extent, there has been
communication of the offensive material.... There may be cases in which more is known supporting such an inference, but
such is not the case here where all that is before us is the bald number of hits. In my view there is an insufficient basis
upon which to make such an inference ....
129
Because Mr. Crookes has not established facts supporting the second component of publication, he cannot succeed in
his defamation action with respect to either of the impugned hyperlinks.
130 As a final comment, I would point out that, even if Mr. Newton had been found prima facie to be liable for defamation,
he could likely, having regard to the record before the Court, have raised one of the existing defences, given that his article
concerned matters that were arguably of public interest. I conclude that the hyperlinks at issue in this case did not result in
publication of the information to which they referred the reader, and I would therefore dismiss the appeal with costs.
Appeal dismissed.
Pourvoi rejeté.

End of Document
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Headnote
Defamation --- Damages — Types of damages available — Special damages
Defamation --- Privilege — Qualified privilege — Excess of privilege — Unnecessary imputations
Defamation --- Nature of defamation — Parties in action for defamation — Who can defame
Defamation --- Damages — Types of damages available — Aggravated and punitive damages
Defamation --- Damages — Power of appeal court to interfere with award — Grounds for interference — Excessive damages
Practice --- Judgments and orders — Interest on judgments — Prejudgment interest — Entitlement to
Defamation — Privilege — Qualified privilege — Defendants alleging dishonourable and dishonest behaviour on part of lawyer
— Incidence and extent of qualified privilege defence considered — Malice concept analyzed — Qualified privilege not availing
defendants — Appeal against liability dismissed.
Defamation — Damages — Types of damages available — Aggravated and punitive damages — Judgment at trial restored in
toto — Loss of business sufficiently pleaded to warrant award of special damages.
In 1971, when Soviet premier Alexi Kosygin visited Canada, a violent confrontation occurred between Toronto police and
members of the city's Ukrainian community, who were protesting the visit. A public inquiry into the incident was held, and
the Ukrainian-Canadian Committee ("UCC"), organizer of the demonstration, was given standing and retained counsel. B, a
highly reputable lawyer and UCC's legal adviser, assisted counsel. Eventually, the costs of both lawyers were reimbursed by
the municipality. B retained the money he received.
Thereafter, rumours began to circulate in the Ukrainian community that B had behaved dishonourably, even dishonestly. It was
suggested that the compensation received by B was subject to an understanding or undertaking, assumed by him, to replenish
the resources of UCC, depleted by the inquiry. Despite the firm renunciation of these imputations by UCC itself, the rumours
continued, fomented by the accusations of M, another Toronto lawyer of Ukrainian origin, whose charges were widely published
in a Toronto newspaper.
Despite UCC's persistent disavowal of these damaging reports, M continued to press his accusations, enlisting the support of
other lawyers. Their collective declaration was again disseminated in the press.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

1

Botiuk v. Toronto Free Press Publications Ltd., 1995 CarswellOnt 1049
1995 CarswellOnt 1049, 1995 CarswellOnt 801, [1995] 3 S.C.R. 3, [1995] S.C.J. No. 69...

179

B sued for libel, and was awarded $140,000 in compensatory damages including aggravated damages and loss of future income,
plus $325,000 as special damages for past loss of income, and 12 1/2 years of prejudgment interest. On appeal, the court noted
that special damages had not been specifically pleaded and could only form part of the general damage award, which it set at
$200,000, while reducing the term of prejudgment interest to 10 years.
The defendants, who had been adjudged jointly and severally liable for the damages, appealed to the Supreme Court of Canada,
objecting both to the findings of liability and of quantum. B cross-appealed, seeking restoration of the original award.
Held:
The appeals were dismissed, and the cross-appeals were allowed.
Per Cory J. (La Forest, L'Heureux-Dubé, Gonthier, McLachlin and Iacobucci JJ. concurring)
The documents in question undoubtedly defamed B, imputing dishonourable and even dishonest conduct, and causing effects
upon B, both professionally and personally, which were devastating and to some extent indelible.
All the defendants had been joint concurrent tortfeasors, acting in furtherance of a common design. All must be adjudged jointly
and severally liable for the results of their behaviour, as the trial judge had ruled.
The defence of qualified privilege might have attached to the occasion when the scandalous accusations were first levelled
against B, but their extent far exceeded the proper limits of the privilege, as did the contents of the subsequent "report" in which
the accusations were repeated. Observations that go beyond what is reasonably appropriate to the privileged occasion lose pro
tanto the protection of the qualified privilege defence.
The principal author of the libels had presented them in such a way as to associate his company with them, and its liability
was also affirmed.
The reputation of a lawyer for integrity and probity is an asset of irreplaceable value and great vulnerability. This observation
is also true of other professions and callings. B's reputation, formerly and deservedly without stain, had been grievously and
permanently impaired by these events. The express malice evinced by the principal defamer was established by overwhelming
evidence. The other defendant lawyers had not, however, been so unambiguously motivated. A distinction exists in law between
carelessness or mere negligence, which does not amount to actual malice, and "recklessness", which does. In applying that
distinction to this case, it must be remembered that the defendants were themselves lawyers. As such, they must be presumed to
be reasonably familiar with the principles of libel law and its consequences. Accordingly, it was proper for a court to scrutinize
their actions more closely than those of a lay person. Actions which might be considered mere carelessness in a lay person
might be considered "reckless" and hence malicious in a lawyer. Such had been the case here. All the defendant lawyers were
jointly and severally liable for the $140,000 award, including its aggravated damages component, and for the special damages
award of $325,000.
Damages in libel are at large, and subject to no constraining "cap". Each case is unique, and comparison with other cases is
of little assistance. Appellate courts must be cautious before presuming to vary a damage-assessment made at trial. The loss
of business complained of by B had, contrary to the finding of the Court of Appeal, been sufficiently pleaded to warrant the
award of special damages made at trial, and the trial judge's ruling on this point should be restored, as should his rulings in
the matter of prejudgment interest and costs.
Per Major J. (concurring in the result)
Some misgivings must be expressed about the extent of liability in defamation where multiple defendants are involved. To
impose liability as joint tortfeasors, it was necessary to find concerted action towards a common end, and the apparent finding
of a common intention was not supported by the evidence in this case. While this was not an appropriate case in which to disturb
the trial judge's findings on such a question of fact, it should be noted that in some cases, it will be more appropriate to consider
each participant's contribution separately, and to assess liability on an individual basis.
.....
Table of Authorities
Cases considered:
Per Cory J.
Adam v. Ward (1916), [1917] A.C. 309, [1916-17] All E.R. Rep. 157 (H.L.) — considered
Basse v. Toronto Star Newspapers Ltd. (1983), 44 O.R. (2d) 164, 37 C.P.C. 213, 4 D.L.R. (4th) 381 (H.C.) — referred to.
Borland v. Muttersbach (1985), (sub nom. Borland v. Muttersbach Estate) 53 O.R. (2d) 129, 16 C.C.L.I. 177, 23 D.L.R.
(4th) 664, [1986] I.L.R. 1-2003 (C.A.) [supplementary reasons at (1986), 17 C.C.L.I. xxxix (note) (Ont. C.A.)] — applied.
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(4th) 410, 11 O.A.C. 318 (C.A.) [leave to appeal to S.C.C. refused (1986), 53 O.R. (2d) 663 (note), 65 N.R. 78 (note),
15 O.A.C. 237 (note) (S.C.C.)]considered.
Tucker v. Douglas (1951), [1952] 1 S.C.R. 275, [1952] 1 D.L.R. 657 — considered.
Per Major J. (concurring in the result).
Barber v. Pigden, [1937] 1 All E.R. 115, [1937] 1 K.B. 664 (C.A.) — referred to.
Hayward v. Thompson, [1982] 1 Q.B. 47, [1981] 3 All E.R. 450 (C.A.) — referred to.
Westbank Band of Indians v. Tomat, 10 C.C.L.T. (2d) 1, (sub nom. Westbank Indian Band v. Tomat) 63 B.C.L.R. (2d) 273,
(sub nom. Derrickson v. Tomat) [1992] 2 W.W.R. 724, 88 D.L.R. (4th) 401, 41 C.P.R. (3d) 396, 9 B.C.A.C. 119, 19 W.A.C.
119 (C.A.) [additional reasons at (1992), 94 D.L.R. (4th) 453, 44 C.P.R. (3d) 210, 16 B.C.A.C. 83, 28 W.A.C. 83 (C.A.),
further additional reasons at (1992), 16 B.C.A.C. 83 at 86, 28 W.A.C. 83 at 86 (C.A.), leave to appeal to S.C.C. refused
[1992] 6 W.W.R. lviii (note), 70 B.C.L.R. (2d) xxxiii (note), 93 D.L.R. (4th) vii (note), 146 N.R. 159 (note), 21 B.C.A.C.
320 (note), 37 W.A.C. 320 (note) (S.C.C.)] — considered.
Statutes considered:
Courts of Justice Act, 1984, S.O. 1984, c. 11 L.R.O. 1990, c. C.43] —
s. 138(2) [re-en. S.O. 1989, c. 67, s. 6(1)] [R.S.O. 1990, c. C.43, s. 128(3)]
Judicature Act, R.S.O. 1980, c. 223 —
s. 36(3)
s. 36(6)
Trustee Act, R.S.O. 1990, c. T.23, /L.R.O. 1990, c. T.23 —
s. 38
Rules considered:
Ontario, Rules of Civil Procedure.
r. 49.10
Appeals and Cross-Appeals from judgment of Houlden, Catzman and Weiler JJ.A., dated February 3, 1993, Docs. CA C8194,
C8506, C8615 (Ont. C.A.), varying judgment of Carruthers J., dated June 11, 1991, Doc. 31817/78 (Ont. Gen. Div.), additional
reasons dated September 25, 1991, Doc. 31817/78 (Ont. Gen. Div.), allowing action for libel and awarding damages.
Cory J. (La Forest, L'Heureux-DubÉ, Gonthier, McLachlin and Iacobucci JJ. concurring):
1 These appeals must consider the consequences which flow from the publication of documents which either directly alleged
or clearly implied that the respondent, Y.R. Botiuk, a lawyer of Ukrainian descent, had misappropriated money that belonged
to the Ukrainian-Canadian community. As a result of these publications, Botiuk, who had previously enjoyed an excellent
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reputation, was branded as a dishonourable person who could not be trusted. Publishing the documents had a devastating and
lasting effect on both his private life and his professional career.
I. Factual Background
2
Botiuk is a lawyer who has practised in the City of Toronto since 1962. From the time of his emigration to Canada in
1951, he has been extensively involved in the affairs of the Ukrainian community and his practice, to a large extent, served
the members of that community.
3 The appellant B.I. Maksymec is a professional engineer and principal shareholder and officer of Maksymec & Associates
Ltd. Mr. Maksymec has also played a prominent role in the Ukrainian community. It was he who instituted, augmented and
continued the libellous attacks on the respondent.
4 The appellants I. Bardyn, B. Onyschuk, B. Zarowsky, Q.C., and W.Y. Danyliw, Q.C., are lawyers of Ukrainian descent who
have held positions of importance in their community. They became involved in this case when they agreed to sign a document
written by Maksymec which supported his allegations of misconduct by Botiuk.
5
The Ukrainian-Canadian Committee ("UCC") is an extremely important institution in the Ukrainian community. It is an
umbrella organization serving the needs of Ukrainian-Canadians on the national, provincial and local levels. The facts of this
case arise from the activities of the Toronto branch of the UCC.
6
In October 1971, the Russian Premier Alexi Kosygin visited Toronto. In light of their position that their homeland was
occupied by the Soviet regime, this was an event of great concern to Toronto's Ukrainian community. The UCC organized a
demonstration to coincide with a dinner to be held for Mr. Kosygin at the Ontario Science Centre on October 25, 1971. During
the demonstration, members of the Ukrainian community became involved in a vigorous confrontation with officers of the
Metropolitan Toronto Police Force. This led to criminal charges being laid against some of those members.
7
At a meeting of the UCC held on October 28, 1971, while Maksymec was the president of the organization, it was
determined that arrangements should be made to provide legal assistance and representation to those charged with criminal
offences. As a result of this decision, the UCC retained the services of a prominent Toronto lawyer, Arthur Maloney, Q.C. At
the same time, it set out to raise the necessary funds by seeking donations from members of the community. In this way, some
$21,000 was gathered for what became known as the "Kosygin Demonstration Fund".
8
Botiuk, who had been appointed as legal adviser to the UCC immediately following the demonstration, organized and
coordinated the defence of the demonstrators. It was known to all that the money collected from members of the Ukrainian
community was not intended to be used to pay any Ukrainian lawyer for services relating to the criminal proceedings.
9
At the October 28 meeting, the decision was also made to collect evidence as to what transpired at the demonstration
and to use it to lobby the Ontario government to hold a public inquiry. The province eventually agreed and appointed Judge
Vannini to preside.
10
The UCC obtained standing as the representative of the Ukrainian community and retained Robert Carter, Q.C. as its
counsel. There was some concern as to whether sufficient funds existed to cover the legal expenses which would be incurred
and, as a result, it was decided that Carter would be assisted by a Ukrainian lawyer throughout the inquiry.
11
It was suggested that Botiuk might assume the full-time position as Carter's assistant. He declined because he was a
sole practitioner who could not leave his practice unattended for the five weeks scheduled for the inquiry hearings. Instead, he
agreed to try to recruit and coordinate various Ukrainian duty counsel who, it was understood, would provide their services
at no charge to the UCC.
12 Botiuk had little success in recruiting other Ukrainian lawyers to assist Carter, save for two or three who contributed very
limited time. Consequently, Botiuk performed much of the work himself, attending 23 of the 35 days of the inquiry hearing. As
well, he did a great deal of night work interviewing and preparing witnesses for their attendance at the inquiry.
Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

4

Botiuk v. Toronto Free Press Publications Ltd., 1995 CarswellOnt 1049
1995 CarswellOnt 1049, 1995 CarswellOnt 801, [1995] 3 S.C.R. 3, [1995] S.C.J. No. 69...

182

13 On June 5, 1972, Judge Vannini released his decision. He found that the police were responsible for the confrontation and in
effect vindicated the Ukrainian community. Thereafter, it was announced that the costs of counsel representing the Metropolitan
Toronto Police Force at the inquiry would be paid by Metropolitan Toronto. On behalf of the UCC, efforts were then made
by the appellants Maksymec and Onyschuk and the respondent Botiuk to obtain funding for its representatives. The Ontario
government eventually agreed to this request.
14 The proposed reimbursement was looked upon as an opportunity to replenish the UCC treasury. To this end, it was thought
by some that Botiuk would submit a single figure which would encompass the work done by all the lawyers who assisted at the
inquiry and that this amount would be turned over to the UCC. However, as the trial judge found, whatever the understanding
may have been in this regard, it became unworkable for a number of reasons. First, none of lawyers concerned ever submitted
any information regarding their fees or disbursements. Further, both the acting president of the UCC, Dr. Hlibowych, and
counsel for Metro Toronto rejected the suggested approach and insisted that every lawyer prepare his own account for the UCC.
These accounts would then be submitted for payment together with a declaration that the amounts were incurred by the UCC
as a legal expense connected with the inquiry.
15
Botiuk submitted two accounts in this fashion, one in the amount of $12,960 for the payment made to Carter, and
the other in the amount of $10,256.79 to compensate him for his disbursements and work. In accordance with the direction,
acknowledgement and release executed on behalf of the UCC by Dr. Hlibowych, Metro Toronto forwarded a cheque to Botiuk
for the total amount of both accounts. He in turn sent the UCC a cheque in the amount of $12,960 to cover Carter's account.
Botiuk had indicated at a meeting of the UCC executive that since he would have to pay taxes on the fees paid to him, he
would retain them.
16
When it received the funds for the Carter account, the UCC appointed Maksymec, A. Bandera and Botiuk to a special
financial commission to decide where and how to apply this money. Although the commission never held a formal meeting,
it was decided not long after its inception that a special immigration fund should be created to assist Ukrainian immigrants
to settle in Canada.
17
On September 7, 1974, the UCC published a communique in the Ukrainian community newspaper the "New Pathway".
Translated into English, it read as follows:
Thanks to the relentless efforts of the lawyer Y.R. Botiuk, with the assistance of Messrs. Frolick, Onyschuk and Kostuk and
with support received from Alderman Bill Boychuk and Ed Negridge and Mr. Archer, and a few others, the Metropolitan
Council approved the repayment of the costs in the amount of $12,960.00, which our Committee had paid to the lawyer
Carter, for his role in the public enquiry connected with the demonstration against Kosygin.
18
Subsequently, rumours concerning the Kosygin Demonstration Fund and the money paid by Metro Toronto began to
circulate throughout the Ukrainian community. At a meeting of the UCC executive on March 2, 1977, the issue was raised. The
record of that meeting indicates that the concerns pertaining to the funds were addressed by Botiuk and others to the complete
satisfaction of those in attendance. In essence, it became clear to everyone at the meeting that a single account could not be
submitted for all lawyers, and that it was open to each lawyer to submit his own account and receive payment from the City.
It was emphasized, however, that nothing was paid by the UCC to any Ukrainian lawyer, including Botiuk. Botiuk was then
congratulated by Dr. Hlibowych for his generosity and held up as an example for others to follow.
19
Nonetheless, an article appeared in the March 12, 1977, edition of the "Free Word", a Ukrainian community newspaper,
which raised anew the doubts concerning the financial aspects of the UCC's management of the criminal defence and inquiry
proceedings. The article asked who had the money which had been remitted by Metro Toronto to the UCC to reimburse it for
the payments made to non-Ukrainian lawyers out of the Kosygin Demonstration Fund.
20
In response, Dr. Sokolsky, then president of the UCC, sent a letter to the "Free Word", dated March 15, 1977, in which
he vigorously defended the integrity of the organization. He wrote:
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Financial matters connected with the demonstration are no secret and our branch has ... already ... reported on them more
than once. It seems odd to us that almost three years after this matter was concluded, those asking the questions remembered
this [money].
(A) The "Maksymec Report"
21 At the general meeting of the UCC held just over a year later on May 5, 1978, Maksymec sought to table a report entitled
"Financial Accounting with Respect to the Demonstration Against Kosygin in Toronto". Initially, there was relatively forceful
opposition to its presentation. However, Dr. Sokolsky introduced a motion which was seconded by Botiuk to include the Report
as an item on the agenda. Before Maksymec spoke, those present expressed their gratitude for the efforts made by Botiuk on
behalf of the community and emphasized it with "sincere applause".
22 In his Report, Maksymec put forward a number of allegations. First, that there was an agreement or understanding that the
Ukrainian lawyers would not charge for the taking of affidavits in the aftermath of the demonstration. Second, that they would
voluntarily assist Carter at the inquiry. Third, that Botiuk reneged on the promise he made to members of the UCC executive
that he would deliver to the UCC the $10,256.79 paid to him by Metro Toronto and instead declared that he would do with it
as he saw fit. This document is the first of three which were found to have libelled Botiuk.
23 In the May 20, 1978 edition of the "Free Word", an article appeared concerning the May 5 annual meeting of the UCC and
the controversy surrounding the $10,256.79 allegedly withheld by Botiuk. The article reproduced the contents of the Maksymec
Report together with editorial comment which indicated that Botiuk's explanation that he was required to pay income tax on this
amount was not convincing since he could have immediately transferred the amount from the client's account to the account of
the UCC branch. It called for an impartial investigation into the matter.
(B) The "Sokolsky-Muz Declaration"
24
On June 16, 1978, there was a meeting of the executive of the UCC during which a declaration was drafted in response
to the charges levelled by Maksymec in his Report. Since Dr. Sokolsky and Dr. Muz were then the President and Secretary of
the organization, it has been called the "Sokolsky-Muz Declaration".
25
The Declaration in its final form, dated July 1, 1978, was published in the "New Pathway". It stated that the charges
levelled by Maksymec were "groundless and untrue". It asserted that the UCC never had any claim to the money which was
paid by Metro Toronto to Botiuk in connection with the inquiry. This was money, it stated, which Botiuk had earned and to
which he was legally entitled. The Declaration again expressed the gratitude and appreciation of the UCC for the great sacrifices
Botiuk had made on behalf of the Ukrainian community. It further affirmed that there were no agreements among the Ukrainian
lawyers, including Botiuk, that no one would be remunerated for work done in relation to the inquiry. Finally, the Declaration
asserted that the statement by Maksymec and the subsequent article in the "Free Word" were "harmful to the community and
do an injustice to Mr. Botiuk".
(C) The "Lawyers' Declaration"
26
According to his evidence, Maksymec regarded the Sokolsky-Muz Declaration as a "massive, massive attack upon his
honesty and integrity". In response, he prepared a declaration, dated July 7, 1978. It was signed by the eight lawyers, who (along
with Botiuk and another) had allegedly participated in the inquiry proceedings. This is the second document upon which this
libel action was based. The relevant portions follow:
Declaration
We, the Ukrainian lawyers of Toronto who assisted in the proceedings connected with the demonstration against Kosygin,
having familiarized ourselves with the report of the former President of the UCC Toronto Branch on the 5th day of May
of this year, do affirm, that,
.....
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We hereby confirm the report of Engineer B. Maksymec about this, that all of our efforts and endeavours connected with
the court proceedings and the Vannini Royal Commission were on a voluntary and gratis basis, in accordance with our
(including Mr. Botiuk) agreement with the then President of the UCC Toronto Branch, Engineer B. Maksymec, and that
we never demanded payment for the services which we, to the extent we were able, contributed to those proceedings. Our
work we dedicated to the Ukrainian Community through the Toronto Branch of the UCC.
27
Of the original eight lawyers who signed this document, four remain as appellants in this Court. Two of the lawyers,
M. Romanick and S. Frolick, had died by the time of trial thus escaping liability pursuant to the provisions of s. 38 of the
Trustee Act, R.S.O. 1990, c. T.23. Another lawyer, R. Kostuk, had withdrawn his support for the Declaration soon after signing
it. R. Maksymiw, together with the late M. Romanick, did not sign the Declaration itself, but only a qualification at the end of
the document which stated that in their understanding there was an agreement at the time of the Vannini inquiry to volunteer
services. The Court of Appeal ruled that Maksymiw had sufficiently qualified his statement to escape liability and this finding
was not challenged.
28
The Declaration was reproduced with some modifications in the July 22, 1978, edition of the Ukrainian community
newspaper "Our Aim". After the names of the lawyers, Maksymec gratuitously added descriptions of the positions they held in
community organizations. This was obviously done to add weight to the document in the eyes of those who would read it.
29 On July 27, 1978, Maksymec mailed copies of the Lawyers' Declaration, the Sokolsky-Muz Declaration and the Maksymec
Reply to those members of the Ukrainian community who had donated $100 or more to the Kosygin Demonstration Fund.
30
The trial judge found that the Lawyers' Declaration was published at the request of and upon payment by Maksymec.
The newspaper subsequently published an article on September 30, 1978 in which it acknowledged this fact and apologized
to Dr. Sokolsky, Dr. Muz and Botiuk for "any unpleasantness and damages that publishing the referred to 'declaration' may
have caused them".
31 The modified version of the Lawyers' Declaration together with the Sokolsky-Muz Declaration and the Maksymec Report
was also reproduced in the August 19-26, 1978, edition of the "Free Word". The trial judge held, and there was ample evidence
to support his conclusion, that Maksymec also provided this newspaper with the material upon which the article was based.
(D) The "Maksymec Reply"
32 Maksymec also prepared a separate reply to the Sokolsky-Muz Declaration which he presented to the Ontario Council of
the UCC on July 27, 1978. This is the third and final document which led to the respondent's libel suit. In it, Maksymec alleged
that the authors of the Sokolsky-Muz Declaration were "ill-informed" about matters related to the Vannini inquiry since they
did not participate in the events connected with it.
33 The Maksymec Reply incorporated the Lawyers' Declaration and set out a promise alleged to have been made by Botiuk
during a meeting of the executive of the UCC. It was presented in these words:
... [Mr. Botiuk] switched off the microphone and assured all those present that they had no reason to worry about his
previous statement [that he would do whatever he wanted with the money] to the switched on microphone because he had to
say this formally, in order to justify his account in the amount of $10,256.79. However, he assured all those present that he
considered this money to be public money and that he would hand it over to the UCC Toronto Branch. Mr. Botiuk requested
that his last statement should not appear in the minutes so that it would not fall into undesirable hands. [Emphasis added.]
34 Maksymec further alleged that the sum which was earmarked by the special financial commission for a special immigration
fund included the $10,256.79 paid to Botiuk. He demanded that it be transferred to the UCC.
35
The Ontario branch of the UCC refused to deal with Maksymec's complaint which it considered to be nothing more
than a personal dispute.
II. Judgments Below
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(A) Ontario Court, General Division, [1991] O.J. No. 925 (QL)
36
Carruthers J. stated that the controversy between the parties "stems solely from the fact that the [respondent] kept the
sum of $10,256.79 and Maksymec has objected to his having done so because he has thought that the plaintiff should have
handed that amount over to UCC".
37
It was the opinion of the trial judge that the defamatory sense of the publications was clear. Namely, that Botiuk did
not live up to an agreement to volunteer his services and did not fulfil his assurances to return to the UCC the money which
he received from Metro Toronto.
38
The trial judge observed that counsel for all parties proceeded on the basis that although the contents of each document
could be taken individually as to its defamatory nature, all three were to be considered together as creating a single act of libel.
He proceeded on this basis.
39
The trial judge then turned to the three grounds of defence which were advanced by the appellants: justification, fair
comment and qualified privilege. With respect to justification, he emphatically rejected the argument that there was some kind of
agreement between the lawyers that they would volunteer their services. He set out his conclusions on this issue in these words:
At the highest, all that can be said is that each of them, including the [respondent], understood that was to be the case for
the very simple reason that no one [i.e. the UCC] was available, prepared or able to pay them. And the [respondent] has
never suggested that the situation was otherwise until the prospect of payment by Metro arose.
40
He stressed that all the lawyers were well aware that they could submit an account for their work and receive payment
from Metro Toronto. It was his opinion that they did not do so, not because of any agreement, but because they did not wish to
make the community aware of how very little work they had done at the Vannini inquiry. Their minimal efforts would suffer by
comparison with the very significant contribution to the work of that inquiry made by Botiuk.
41 The trial judge rejected the appellants' allegation that during a meeting of the UCC executive in 1974, Botiuk had switched
off the microphone and undertaken to turn over to the UCC the funds that Metro Toronto had paid to him. Rather, he accepted
Botiuk's testimony that it was always understood that he would keep those funds for himself.
42 The trial judge recognized that it was open to the appellants to have made a fair comment with regard to any concern they
had about the funds which Botiuk received for his participation in the inquiry. However, he found that this defence was lost to
them because "the whole story was not told and as a result misstatements of fact about the [respondent] were published".
43
Finally, with regard to qualified privilege, the trial judge rejected the submission that Maksymec had a duty to prepare
and publish the Report as a member of the special financial commission and as past president of the UCC during the relevant
times. The mandate of the commission, according to the trial judge, was not to recover money from Botiuk but merely to set out
the expenses incurred and to suggest a program for using both the money collected from donations as well as that received from
Metro Toronto for the account of Carter. Finally, the trial judge rejected as unreasonable the explanation provided by Maksymec
that he had delayed his report for four years because he was waiting for Botiuk to change his mind and hand over the money.
The trial judge noted that by 1978, those present at the general meeting neither expected the Report nor wanted it.
44
The trial judge then turned to the appellants' argument that the Lawyers' Declaration and the Maksymec Reply were
validly made in response to the Sokolsky-Muz Declaration. He concluded that the defamatory references to Botiuk were not
necessary to offset what the appellants considered to be an attack upon their integrity. Although Maksymec's involvement in
these publications was not in doubt, there was some dispute as to whether all of the appellant lawyers would be held responsible
for the wording of the Lawyers' Declaration or the extent of its publication. The trial judge concluded that they were liable since
none of them placed any qualifications or restrictions upon the use Maksymec could make of the Lawyers' Declaration.
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45
The trial judge concluded that the Lawyers' Declaration extended and augmented the damaging effect of the Maksymec
Report on Botiuk's reputation. He added, as well, that the Maksymec Reply significantly increased the sting of the libel by its
incorporation of the words "public money".
46 Once he had found that the privileged occasion had been exceeded by all of the appellants and therefore that the defence
was not available to them, the trial judge determined that it was unnecessary to deal with the question of express malice except
in relation to its effect on the assessment of damages.
47
In his consideration of the damages that should be awarded, the trial judge observed that the appellant lawyers failed to
make any independent inquiry as to the truth of the allegations contained in the Lawyers' Declaration. He noted that none of
the appellant lawyers had apologized to Botiuk, that some had demonstrated hostility towards him in their testimony and that,
contrary to their assertions, the respondent had actually done the lion's share of the work at the inquiry. I would have thought
that these findings would have established express malice in fact and in law. However, the trial judge concluded that, while the
lawyers were "careless, impulsive or irrational", they had not exhibited the indifference or recklessness to the truth necessary
for a finding of express malice.
48
With regard to Maksymec, the trial judge found that express malice was established on the grounds that, first, he was
indifferent to the truth, and second, that he was actuated by an intention to injure Botiuk. The trial judge acknowledged that it
may have been necessary for Maksymec to prepare a report to distance himself from the gossip and rumours which had been
circulating. This he could have done without defaming Botiuk. However, he found that Maksymec had threatened Botiuk when
he told him "if you don't turn over the funds I will create a scandal and ruin you". The trial judge concluded that this statement
alone provided a sufficient basis for a finding of malice. It would also explain why in the course of distancing himself from the
rumours Maksymec defamed Botiuk. This he did in order to carry out his threat.
49

Turning to the question of damages, the trial judge ruled that:
... a lawyer whose practice is primarily concerned with a large, long standing, well established ethnic community, cannot
suffer a more significant blow than to have his reputation for honesty, integrity and reliability publicly attacked on the basis
that he wrongfully kept money which belonged to the members of that community by prominent lawyers and businessmen
from that community.

50
He concluded that Botiuk had reached a "high pinnacle of success" and that the attack upon his reputation had severely
damaged his health, family relations, practice, professional and business connections, and social life. The trial judge found that
for many years, Botiuk would be known as "the lawyer who took or kept $10,000 from that community".
51
The trial judge reviewed the principles governing the assessment of damages and considered the awards made in earlier
libel cases. He concluded that an appropriate sum for compensatory damages, which included general damages, aggravated
damages and the present value of future pecuniary loss, was $140,000. In his view, this was not a case for punitive damages.
52 The trial judge also awarded special damages for the loss of income incurred by Botiuk as a result of the libel. He considered
the evidentiary difficulties that are always present in proving actual loss and assessed the special damages at $325,000. This
sum represented a loss of approximately 10 per cent per year of Botiuk's income or one-half of the lower estimate of damages
provided by Botiuk's expert.
53
The trial judge rejected the argument of the appellant lawyers that since they were only involved with the Lawyers'
Declaration, the damages assessed against them should be reduced accordingly. Rather, he found that all the appellants were joint
tortfeasors with respect to all three documents and that they were jointly and severally liable to the respondent for all damages.
I agree with this finding. In my view, there was a sound evidentiary and legal basis for the trial judge to reach this conclusion.
54
On the issue of costs, the trial judge considered that the respondent had offered to settle in the amount of $400,000, an
apology and costs. However, as this offer was lower than the $465,000 that Botiuk was awarded at trial, pursuant to R. 49.10 of
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the Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Botiuk was entitled to costs assessed on a solicitor-client basis.
Prejudgment interest was awarded for a period of 12 1/2 years at a rate of 13 per cent per annum on $120,000 of the $140,000
compensatory damage award and on the entire $325,000 special damage award.
(B) Court of Appeal, [1993] O.J. No. 239 (QL)
55 On the question of malice, the court agreed that there was evidence which supported the trial judge's finding that Maksymec
was motivated by spite and acted with an intention to injure Botiuk.
56
On the issue of qualified privilege, it determined that Maksymec had no duty to present the Report. First, the special
financial commission, on whose behalf he professed to be reporting, had made its recommendation to the UCC executive and
had ceased to exist years before May 1978. Second, the general meeting of the UCC had no corresponding interest in receiving
the Report. As for the Lawyers' Declaration and the Maksymec Reply, the Court of Appeal agreed with the trial judge that these
documents went far beyond what was necessary in order to respond to the Sokolsky-Muz Declaration and therefore exceeded
any qualified privilege that might have existed.
57 On the question of joint liability, the court again agreed that the trial judge was correct in holding that the three documents
should be treated as one act of libel and in awarding a single set of damages in respect of them against all the appellants jointly
and severally.
58
The liability of Maksymec & Associates Ltd., as found by the trial judge, was affirmed. It was from this company's
premises that Maksymec had mailed the Maksymec Report, Lawyers' Declaration and Maksymec Reply in an envelope bearing
the company's name and return address. The court agreed that since Maksymec was the company's principal shareholder and
officer and its directing mind, it became associated with his libellous publications.
59
Finally, with respect to the quantum of damages, the court agreed that there was evidence that the libel had adversely
affected Botiuk's professional practice. However, it held that since special damages were not specifically pleaded, they could
only form a part of the general damage award. In the court's view, a fair sum for compensatory damages was $200,000.
60 The court ruled that there should be some reduction in the term of prejudgment interest as a result of the delay occasioned
by Botiuk in proceeding to trial. It reduced it to a period of 10 years. As for costs, the court agreed that since Botiuk discharged
the burden of establishing that the judgment obtained by him was more favourable than the terms of his offer to settle, there
was no basis for interfering with the trial judge's award of costs on a solicitor-client basis subsequent to the date of the offer.
III. Analysis
(A) Did the Appellants Defame the Respondent
61
The nature and history of the action for defamation were discussed in Hill v. Church of Scientology of Toronto, S.C.C.,
No. 24216, released July 20, 1995 [now reported at (1995), 25 C.C.L.T. (2d) 89].
62
For the purposes of these reasons, it is sufficient to observe that a publication which tends to lower a person in the
estimation of right-thinking members of society, or to expose a person to hatred, contempt or ridicule, is defamatory and will
attract liability. See Cherneskey v. Armadale Publishers Ltd., [1979] 1 S.C.R. 1067, at p. 1079. What is defamatory may be
determined from the ordinary meaning of the published words themselves or from the surrounding circumstances. In The Law
of Defamation in Canada (2nd ed. 1994), R. E. Brown stated the following at 1.5(1)(d) [at p. 15]:
[A publication] may be defamatory in its plain and ordinary meaning or by virtue of extrinsic facts or circumstances, known
to the listener or reader, which give it a defamatory meaning by way of innuendo different from that in which it ordinarily
would be understood. In determining its meaning, the court may take into consideration all the circumstances of the case,
including any reasonable implications the words may bear, the context in which the words are used, the audience to whom
they were published and the manner in which they were presented.
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63 When the payment was made by Metro Toronto to Botiuk for his work at the Vannini inquiry, insidious rumours began to
circulate in the Ukrainian community that he was in breach of his agreement to donate those funds to the Kosygin Demonstration
Fund. The article published in the "Free Word" on March 12, 1977 asked why, if there was an agreement among Ukrainian
lawyers to donate their services, the funds were in the possession of Botiuk.
64
The UCC, the very organization that was purported to be the beneficiary of the funds, sought to put these pernicious
rumours to rest. To that end, it published a letter in the community newspaper on March 15, 1977, reiterating that financial
matters connected with the demonstration had already been reported and were satisfactorily settled. A few days earlier, it should
be remembered, those same concerns had been raised during a meeting of the executive of the UCC and answered to the complete
satisfaction of all those in attendance. Indeed, Botiuk was publicly thanked for his generosity. It was, by then, clear that Botiuk
had done nothing wrong. Rather, he was to be commended for his actions.
65
In the face of the satisfactory explanations of the UCC executive, on May 5, 1978 Maksymec published a Report which
seemed to be carefully calculated to injure Botiuk. He began by listing a large group of Ukrainian lawyers, including Botiuk,
who had agreed to provide their services free of charge. He then set out the relevant financial aspects relating to the conduct
of the criminal and inquiry proceedings, namely the fees paid to the non-Ukrainian lawyers, the administrative expenses as
well as the total income derived from donations and from Metro Toronto. He then asserted that this income was to be used for
a special immigration fund for the benefit of Ukrainians outside Canada. He finished by stating that, while the portion of the
funds received from Metro Toronto which was paid to Carter had been deposited in the immigration fund, the remainder of
that money, which rightfully belonged to the UCC, was being withheld by Botiuk. The inference was very clear: Botiuk was
a dishonourable person, if not a thief.
66
Once again, the leadership of the UCC attempted to rectify the situation by issuing the Sokolsky-Muz Declaration. This
document noted that while the original intention might have been for Botiuk to submit a general account in the name of all
Ukrainian lawyers and turn over the money collected, this approach had been rejected. In other words, any understanding there
might have been among the lawyers had been nullified.
67 The trial judge observed that, had matters ended with the Sokolsky-Muz Declaration, there would probably have been no
cause of action. However, Maksymec persisted in his efforts to defame Botiuk by recruiting the appellant lawyers and having
them sign the Lawyers' Declaration. The endorsement of eight prominent lawyers from the Ukrainian community had the effect
of greatly enhancing the credibility of Maksymec's charges. The testimony of a number of witnesses clearly demonstrated that
members of the Ukrainian community were convinced that this group of lawyers would not have signed a document containing
such serious allegations if they were not true.
68 As well, Maksymec published the Maksymec Reply and presented it to the Ontario Council of the UCC. It refused to deal
with his complaint. Once again, despite the clear and repeated repudiations of his claims by the UCC, Maksymec continued
with his vendetta against Botiuk.
69
There can be no doubt that the trial judge was correct in concluding that the combined effect of the three documents
published by Maksymec and the appellant lawyers was clearly defamatory. These documents unmistakeably implied that Botiuk
was dishonourable and dishonest. They cast doubt upon his integrity, the most important attribute of any lawyer.
70 The devastating effect of the three publications was confirmed by the testimony of many witnesses. For example, Alderman
Negridge, a prominent member of the community, spoke with tears in his eyes about members of the Ukrainian community
who had "walked miles to give their donations of five or ten dollars" to help the cause and how Botiuk had misappropriated
those funds.
71
The publications led some people to believe, as Negridge obviously did, that Botiuk had received and wrongly kept
money from the Kosygin Demonstration Fund of donations. This was a false and mistaken belief. In fact, only the appellants
Onyschuk and Maksymec made use of Demonstration Fund monies, the former to recoup his disbursements and the latter to
pay for the publication costs of a book by the UCC which he had personally guaranteed.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

11

Botiuk v. Toronto Free Press Publications Ltd., 1995 CarswellOnt 1049
1995 CarswellOnt 1049, 1995 CarswellOnt 801, [1995] 3 S.C.R. 3, [1995] S.C.J. No. 69...

189

72 Unfortunately, even at the time of the trial, more than twelve years after the libels were published, some people still believed
the rumours concerning Botiuk. The trial judge was correct in his assessment that "notwithstanding the result of this action, the
[respondent] will continue for the rest of his time to be considered by some members of the Ukrainian community as the lawyer
who took or kept $10,000 from that community". There can be no doubt that each of the impugned documents was libellous.
(B) Joint Liability
73
The appellant lawyers contend that the trial judge erred when he held that all three publications were to be considered
a single libel. They submit that since they were only involved with the Lawyers' Declaration, their responsibility should be
limited to damages flowing from the publication of that document. They rely for this proposition on the rule which provides
that every defamatory publication generally gives rise to a fresh cause of action. I cannot accept that submission. The so-called
"single publication rule" does not apply to concurrent tortfeasors, who can be defined as persons whose torts concur, or run
together, to produce the same damage.
74

In The Law of Torts (8th ed. 1992), Fleming discusses the concept of joint concurrent tortfeasors. He states this at p. 255:
A tort is imputed to several persons as joint tortfeasors in three instances: agency, vicarious liability, and concerted action.
The first two will be considered later. The critical element of the third is that those participating in the commission of the
tort must have acted in furtherance of a common design. ... Broadly speaking, this means a conspiracy with all participants
acting in furtherance of the wrong, though it is probably not necessary that they should realise they are committing a tort.
[Emphasis added.]

75
The appellants' actions bring them within the third category of joint tortfeasors so well described by Fleming. In the
context in which the text writer has utilized the word conspiracy, it refers to the design or agreement of persons to participate
in acts which are tortious, even though they did not realize they were committing a tort.
76
As set out in Hill, supra, "[i]f one person writes a libel, another repeats it, and a third approves what is written, they all
have made the defamatory libel" (para. 176) [p. 149, C.C.L.T.]. This statement is applicable to the case at bar. The Lawyers'
Declaration expressly adopted the contents of the Maksymec Report. It follows that the appellant lawyers must be jointly
responsible with Maksymec for the publication of the Report. The appellant lawyers accepted and intended that Maksymec
would use the Declaration extensively and publish it. They placed no restrictions on the use to which it might be put. The
Declaration and Report are by their terms inextricably interrelated. By their actions, the appellants became joint tortfeasors.
Further, they, as lawyers, signed the Declaration without undertaking any investigation. For lawyers to act in this way constituted
reckless behaviour. Therefore, they must be as responsible as Maksymec, not only for its publication but also for its subsequent
republication.
77 The appellant lawyers are, as well, jointly and severally liable with Maksymec for the damage caused by the Maksymec
Reply. The inclusion of the Lawyers' Declaration in the Maksymec Reply was a natural and logical consequence of the lawyers
signing it without placing any restrictions on its use. Support for this position can be found in Basse v. Toronto Star Newspapers
Ltd. (1983), 44 O.R. (2d) 164 (H.C.), at p. 165, Gatley on Libel and Slander (8th ed. 1981), at pp. 119-120.
(C) Qualified Privilege
78 Qualified privilege attaches to the occasion upon which the communication is made, and not to the communication itself.
It was explained in this way by Lord Atkinson in Adam v. Ward (1916), [1917] A.C. 309 (H.L.), at p. 334:
... a privileged occasion is ... an occasion where the person who makes a communication has an interest or a duty, legal,
social or moral, to make it to the person to whom it is made, and the person to whom it is so made has a corresponding
interest or duty to receive it. This reciprocity is essential.
See also McLoughlin v. Kutasy, [1979] 2 S.C.R. 311, at p. 321.
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79
Where an occasion is shown to be privileged, the bona fides of the defendant is presumed and the defendant is free
to publish remarks which may be defamatory and untrue about the plaintiff. However, the privilege is not absolute. It may be
defeated in two ways. The first arises if the dominant motive for publishing is actual or express malice. Malice is commonly
understood as ill-will toward someone, but it also relates to any indirect motive which conflicts with the sense of duty created
by the occasion. Malice may be established by showing that the defendant either knew that he was not telling the truth, or was
reckless in that regard.
80 Second, qualified privilege may be defeated if the limits of the duty or interest have been exceeded. In other words, if the
information communicated was not reasonably appropriate to the legitimate purposes of the occasion, the qualified privilege
will be defeated. This was discussed at some length in Hill, supra, and there is no need to repeat it in these reasons.
81
The appellants contend that they are entitled to raise the defence of qualified privilege in two ways. First, Maksymec
asserts that in publishing his Report to the annual general meeting of the UCC in May 1978, he was acting pursuant to a duty to
report which arose as a result of both his position on the special financial commission as well as his overall involvement in the
inquiry proceedings. Second, both Maksymec and the appellant lawyers claim that the Lawyers' Declaration and the Maksymec
Reply were a legitimate response to the Sokolsky-Muz Declaration.
(1) Qualified Privilege in Relation to the Report
82
Maksymec argues that the special financial commission had been specifically established to make proposals as to how
the UCC should use the costs paid by Metro Toronto and to present an accounting of the expenses incurred by the UCC in
connection with the proceedings. I agree with the trial judge that by 1978, no duty, however widely it might be defined, remained
to be discharged by Maksymec. The commission had long since ceased to exist. It had fulfilled its assigned function shortly after
its creation by suggesting that a special immigration fund be established. The recovery of funds was never a part of its mandate.
83
Further, the UCC had no interest in receiving the Maksymec Report four years after the events. The evidence adduced
indicated that those in attendance at the annual general meeting neither expected it nor wanted it to be introduced.
84
I am, however, prepared to accept the existence of a duty arising from Maksymec's position as a former president of the
UCC. It was during his administration that the proceedings arising out of the anti-Kosygin demonstration commenced. Similarly,
the UCC had a reciprocal interest in receiving pertinent information in light of the rumours which had been circulating within
the Ukrainian community. The annual general meeting of the UCC, where discussions relating to community affairs took place,
was an appropriate forum to present the Maksymec Report.
85 This said, I am satisfied that the limits of the privileged occasion were clearly exceeded. As the trial judge stated, Maksymec
may have wanted to address the rumours in order to distance himself from the gossip, but in doing so it was unnecessary to
defame Botiuk. The libellous references to Botiuk contained in the Maksymec Report exceeded the qualified privilege that
attached to the occasion.
(2) Qualified Privilege in Relation to the Lawyers' Declaration and the Maksymec Reply
86
Both Maksymec and the appellants' lawyers claim that the occasion was privileged because in the Lawyers' Declaration
and Maksymec Reply they were responding to what they perceived to be an attack on their honesty and integrity presented
by the Sokolsky-Muz Declaration. As this Court held in Tucker v. Douglas, [1952] 1 S.C.R. 275, at p. 286, following Adam v.
Ward, supra, a response to a personal attack is protected by a qualified privilege. However, that response must be "germane and
reasonably appropriate to the occasion". See also Gatley on Libel and Slander, supra, at p. 218.
87
The Sokolsky-Muz Declaration attacked the Maksymec Report as "groundless and untrue" and "harmful to the
community". The appellants were entitled to respond to protect their interest and, therefore, the defence of qualified privilege
was available to them. However, they went well beyond what was reasonably appropriate to the occasion, and as a result, they
lost the protections afforded by that defence.
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88 As the trial judge observed, "it was [not] necessary for the [appellants] to continue to defame the [respondent] in order to
deal with the Sokolsky-Muz declaration". Neither the Lawyers' Declaration nor the Maksymec Reply was a measured response
to the document authored by the UCC. By adopting the omissions and inaccuracies of the Maksymec Report, the Lawyers'
Declaration and Maksymec Reply increased the injurious effect of the defamation contained in the Report.
(D) Liability of Maksymec & Associates Ltd.
89
On behalf of the company, it is argued that a corporation can only be held liable for the acts of its agents if they are
acting pursuant to the corporation's express authorization, or in direct obedience of its orders, or within the authority and power
conferred on them by the corporation. It is submitted that there was no evidence that either Maksymec or his secretary were
acting with the authority of the corporation when they stamped the company's name and return address on the envelopes used
to send the libellous documents to selected members of the Ukrainian community.
90
The Court of Appeal upheld the trial judge's finding of liability on the part of Maksymec & Associates Ltd. It found
that, by his action and in his capacity as the principal shareholder and officer of the company and its directing mind, Maksymec
clearly associated the company with the defamatory statements. I agree with this conclusion. As Lord Denning states in H.L.
Bolton Engineering Co. v. T.J. Graham & Sons Ltd. (1956), [1957] 1 Q.B. 159 (C.A.), at p. 173, "the intention of the company
can be derived from the intention of its officers and agents". See also Standard Investments Ltd. v. Canadian Imperial Bank
of Commerce (1985), 52 O.R. (2d) 473 (C.A.).
(E) Damages
91
In Hill, supra, the importance of the reputation of the individual was discussed. These words appear at para. 107 [at
p. 131, C.C.L.T.]:
A good reputation is closely related to the innate worthiness and dignity of the individual. It is an attribute that must, just
as much as freedom of expression, be protected by society's laws.
92
It was observed in Hill that this is particularly true of lawyers. A reputation for integrity and trustworthiness is the
cornerstone of their professional life. Injury done to reputation can only with the greatest difficulty be repaired. As Cardozo
J. put it in People ex rel. Karlin v. Culkin, 162 N.E. 487 (N.Y. 1928), at p. 492, "[r]eputation in such a calling is a plant of
tender growth and its blossom, once lost, is not easily restored". It should be recognized that these observations will be equally
applicable to other professions and callings. It is simply that this case is concerned with a lawyer. I would add that for a lawyer
whose practice stems in large part from a tightly-knit, ethnic community, a charge of dishonesty would undoubtedly cause a
crushing injury.
93
The trial judge found that prior to the libel, Botiuk was, in every way, a leader in the Ukrainian community. He had
reached a "high pinnacle of success" and enjoyed a "first-class reputation". Following the publications, his practice, his personal
and social life, even his health, suffered greatly. In addition, the devastating effects of the libellous statements have persisted
over the years.
(1) Malice
94
The figure of $140,000 arrived at by the trial judge included an award for aggravated damages. In my reasons in Hill,
supra, the following appears at para. 190 [at pp. 153-154]:
If aggravated damages are to be awarded, there must be a finding that the defendant was motivated by malice, which
increased the injury to the plaintiff, either by spreading further afield the damage to the reputation of the plaintiff, or by
increasing the mental distress and humiliation of the plaintiff. See, for example, Walker v. CFTO, supra, at p. 111; Vogel,
supra, at p. 178; Kerr v. Conlogue (1992), 65 B.C.L.R. (2d) 70 (S.C.), at p. 93; and Cassell & Co. v. Broome, supra,
at pp. 825-826. The malice may be established by intrinsic evidence derived from the libellous statement itself and the
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circumstances of its publication, or by extrinsic evidence pertaining to the surrounding circumstances, which demonstrate
that the defendant was motivated by an unjustifiable intention to injure the plaintiff. See Taylor v. Despard, supra, at p. 975.
95 The trial judge had no difficulty finding that Maksymec was motivated by express malice. I agree. Overwhelming evidence
was presented upon which he could base this conclusion. Of a little greater complexity is the question of whether the appellant
lawyers were also motivated by malice.
96
A distinction in law exists between "carelessness" with regard to the truth, which does not amount to actual malice, and
"recklessness", which does. In The Law of Defamation in Canada, supra, R.E. Brown refers to the distinction in this way (at
16.3(4)) [at pp. 1071-1072]:
... a defendant is not malicious merely because he relies solely on gossip and suspicion, or because he is irrational,
impulsive, stupid, hasty, rash, improvident or credulous, foolish, unfair, pig-headed or obstinate, or because he was
labouring under some misapprehension or imperfect recollection, although the presence of these factors may be some
evidence of malice.
97
The author then puts forward the reasons of Lord Diplock in Horrocks v. Lowe (1974), [1975] A.C. 135 (H.L.), as
representative (though not definitively) of the Canadian position. In that case Lord Diplock wrote at p. 150:
... what is required on the part of the defamer to entitle him to the protection of the privilege is positive belief in the truth
of what he published or, as it is generally though tautologously termed, "honest belief." If he publishes untrue defamatory
matter recklessly, without considering or caring whether it be true or not, he is in this, as in other branches of the law, treated
as if he knew it to be false. But the indifference to the truth of what he publishes is not to be equated with carelessness,
impulsiveness or irrationality in arriving at a positive belief that it is true... But despite the imperfection of the mental
process by which the belief is arrived at it may still be "honest," that is, a positive belief that the conclusions they have
reached are true. The law demands no more. [Emphasis added.]
98 This proposition does indeed seem to be generally representative of the Canadian position on the matter. However, when
the defendants are lawyers who must be presumed to be reasonably familiar with both the law of libel and the legal consequences
flowing from the signing of a document, their actions will be more closely scrutinized than would those of a lay person. That
is to say, actions which might be characterized as careless behaviour in a lay person could well become reckless behaviour in a
lawyer with all the resulting legal consequences of reckless behaviour. That is the very situation presented in this case.
99 The appellant lawyers signed a Lawyers' Declaration which stated that they had "familiarized" themselves with the Report
and that it "correctly and accurately" reflected the state of affairs during and after the Kosygin demonstration. Yet, several
of them had not even read it. Most of them did not know anything about the preparation of Botiuk's account. Some neither
talked to Botiuk before signing the Lawyers' Declaration nor discussed it with the others. As lawyers, they should have known
how significant the impact of the Lawyers' Declaration would be on Botiuk. They were duty-bound to take reasonable steps to
investigate and ensure that the document was correct.
100
In the Maksymec Reply, Maksymec referred to the Lawyers' Declaration as the basis for the statement that the various
lawyers, including the appellants, gave generously of their time and assistance before and during the Vannini inquiry and that
they had agreed not to charge for their work. Although the appellants knew that in reality they had contributed very little and
that there could not have been any such agreement, they did nothing to correct the inaccurate impression left by the Maksymec
Reply and raised no objection to Maksymec's subsequent use of the Lawyers' Declaration.
101 Although it is not determinative, the conduct of the appellant lawyers prior to and during the trial can properly be taken
into consideration as an indication of their general attitude toward Botiuk. None of them apologized to him or retracted what
was written in the Lawyers' Declaration. Rather, as the trial progressed and the true situation was revealed, each continued
to maintain that the plaintiff was wrong. As the trial judge found, the appellants Zarowsky and Bardyn manifested hostility
towards the plaintiff during their testimony, particularly in relation to the extent of Botiuk's participation at the inquiry. Despite
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the overwhelming evidence on this point, most of the lawyers were reluctant to acknowledge how little each of them had done
and, conversely, how much Botiuk had given of his time and energy.
102 The appellants must have, or at the very least should have, realized that the endorsement of eight prominent lawyers would
have a devastating effect on Botiuk's reputation. The evidence indicates that after the publication of the Lawyers' Declaration,
public opinion in the community swung decisively against Botiuk. Witnesses testified that they became convinced that the
rumours might actually be true after they had read the document.
103
Taking into account the appellants' status as lawyers and influential persons in the community, and the effect of
their concerted action in signing the Lawyers' Declaration, I am satisfied that their conduct in signing the document without
undertaking a reasonable investigation as to the correctness of the document, which they were duty-bound to do, was reckless.
This same conclusion can be reached from their failure to place any restriction or qualification upon the use that could be made of
it. The legal consequence of their recklessness is that their actions must be found to be malicious. Since both Maksymec and the
appellant lawyers were motivated by malice, they are, therefore, jointly and severally liable for the $140,000 award, including
that portion which represents aggravated damages, as well as for the $325,000 special damages award, which I will discuss later.
(F) Assessment of Damages
104
A number of the issues raised in this appeal pertaining to damages have been discussed and determined in Hill, supra.
As a result, they can be dealt with in a relatively summary manner in these reasons.
(1) Comparison With Awards Made in Other Libel Cases
105
In Hill it was emphasized that each libel case is unique and little can be gained from a detailed comparison of awards
made in other cases. It was explained in these words (at para. 187) [at p. 153, C.C.L.T.]:
The assessment of damages in a libel case flows from a particular confluence of the following elements: the nature and
circumstances of the publication of the libel, the nature and position of the victim of the libel, the possible effects of the
libel statement upon the life of the plaintiff, and the actions and motivations of the defendants.
(2) Should a Cap Be Imposed on Damages in Defamation Cases
106

For the reasons expressed in Hill a cap on damages in defamation cases is neither needed nor desirable.

(3) Appellate Review of Assessments of Damages in Defamation Cases
107
Perhaps the cautionary note expressed in Hill bears repeating. Namely, that appellate courts should, for the reasons
expressed in Hill, proceed with restraint and caution before making any variation in assessments of damages in libel cases.
(4) Special Damages
108
It will be remembered that the trial judge awarded Botiuk special damages for the loss of income from his practice
occasioned by the libellous publications. However, the Court of Appeal held that since Botiuk had not specifically claimed
special damages, they should not have been awarded. A portion of the special damages was then added to the award as an
element of the general damages. With the greatest respect, I cannot agree with that position.
109
It is true that proof relevant to special damages may be admissible for the purpose of supporting general damages.
However, unlike general damages, actual pecuniary loss is not presumed. Therefore, special damages must be specifically
pleaded and proved in court. See The Law of Defamation in Canada, supra, at 25.3(5) [pp. 1551-1552].
110 In my view, the loss of business was sufficiently pleaded to warrant the award of special damages. In his amended fresh
statement of claim, Botiuk pleaded that, by reason of the defamatory statements made against him, he suffered, among other
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things, a "loss in his prac tice of his profession as a barrister and solicitor" and "suffered injury to his career". A lump sum for
damages was claimed to compensate for these injuries.
111 Special damages may arise from a general falling of business, a loss or decline of patronage and a loss of custom. If the
libellous words are in their nature intended, or are reasonably likely to produce, or actually do produce, such a loss, the plaintiff
may recover. See Gatley on Libel and Slander, supra, at pp. 94-100.
112
This is one of those rare cases in which it was possible to adduce the necessary evidence to prove actual pecuniary
loss. There was ample evidence presented upon which the trial judge could properly base his decision to award and arrive at his
assessment of the special damages. It follows that neither the finding that all of the appellants are jointly and severally liable
for the compensatory damages, nor the assessment of special damages, should have been disturbed by the Court of Appeal. I
would, therefore, restore the special damages award made by the trial judge.
(5) Prejudgment Interest
113
The trial judge made two decisions with respect to the award of prejudgment interest. First, he excluded that portion
of the compensatory damage award attributed to the present value of future pecuniary loss. Second, he determined that the
period of entitlement to prejudgment interest was governed by s. 138(2) of the Courts of Justice Act, 1984, S.O. 1984, c. 11,
and amounted to 12 1/2 years.
114
The Court of Appeal reduced the period for which prejudgment interest would be computed from 12% to 10 years. It
was said that this reduction was necessitated by the failure of successive counsel of record for Botiuk to pursue the action. The
interest rate of 13 per cent was not disputed.
115
The appellants contend that in fixing Botiuk's general damages, the trial judge explicitly and the Court of Appeal
implicitly took into account the effects of inflation. It is argued that the addition of the prejudgment rate of 13 per cent amounts
to a double recovery. The appellants contend that Borland v. Muttersbach (1985), (sub nom. Borland v. Muttersbach Estate) 53
O.R. (2d) 129 (C.A.) was wrongly applied or alternatively, that it was wrongly decided.
116
In Borland consideration was given to the question of prejudgment interest. Objection was taken to the award of
prejudgment interest on the non-pecuniary general damages of one of the plaintiffs. The award was made under the discretionary
power conferred on the trial judge by s. 36(6) of the Judicature Act, R.S.O. 1980, c. 223. That subsection permits the judge to
vary the rate of interest and the period for which it is payable, "where he considers it to be just to do so in all the circumstances",
from the rate prescribed in s. 36(3) of the Act for general or non-pecuniary damages.
117
It was contended in Borland that since the ceiling on awards for non-pecuniary damages established by the "trilogy"
of cases from this Court could be increased to reflect inflation (Lindal v. Lindal (No. 2), [1981] 2 S.C.R. 629), the award of
prejudgment interest on the inflated sum amounted to a double payment. The Court of Appeal did not agree and upheld the
trial judge's decision on this matter.
118
The trial judge in Borland had observed that the award adjusted for inflation buys no more that the original figure
did in 1978. He went on to determine that whatever the award, the statute gives the plaintiff the prima facie right to receive
prejudgment interest on it at the prevailing prime rate. In the absence of such a guarantee, there would be no incentive for
defendants to make advance payments, thereby foregoing investment income. He concluded that the fact of inflation is not a
proper ground for depriving plaintiffs of their prima facie right to receive prejudgment interest.
119
In my view, the decision in Borland is correct and the reasoning should be applied to the award made to Botiuk. This
is what the trial judge did and, with great respect, the Court of Appeal erred in varying his decision pertaining to the award of
interest. The trial judge considered the delays occasioned by Botiuk's counsel and rightly concluded that they had been taken
into account in the Court of Appeal's disposition of the 1990 motion to dismiss the action. In the result, I would restore the trial
judge's determination that Botiuk was entitled to prejudgment interest for a period of 12 1/2 years.
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IV. Costs
120
The award of costs made by the trial judge should be upheld. Botiuk successfully met the burden of establishing that
the judgment he obtained was more favourable than the terms of the offer to settle submitted by him.
V. Disposition
121
In the result, the appeals are dismissed with costs. The cross-appeals are allowed with costs. The order of the Court of
Appeal is set aside, and the judgment of the trial judge is restored.
Major J. (concurring in the result):
122 I agree with the reasons of Justice Cory, but have some observations on the extent of liability for defamatory publications
where more than one defendant is involved.
123 It is not clear how the trial judge concluded that he would treat all the defamatory publications as one libel. It was open
to him to consider each act of publication as a separate cause of action. However, the trial judge had a discretion to combine
the several closely related publications and to make a single award of damages in relation to those publications (e.g. Barber v.
Pigden, [1937] 1 K.B. 664 (C.A.), Hayward v. Thompson, [1982] 1 Q.B. 47 (C.A.)). The various defamatory publications in
these appeals were closely intertwined and no basis has been shown that would warrant interfering with that discretion.
124
The trial judge found that the appellant Maksymec and the appellants I. Bardyn, B. Onyschuk, B. Zarowsky, Q.C., and
W.Y. Danyliw, Q.C., were joint tortfeasors. He must have concluded that all the appellants acted in concert with one another and
that the defamatory statements were published in furtherance of a common design. In order to hold that all the appellants are
joint tortfeasors, it is necessary to find concerted action towards a common end (G.H.L. Fridman, The Law of Torts in Canada
(1990), vol. 2, at pp. 347-348). It is not evident from the record why the trial judge concluded that all of the appellants had a
common intention to defame the respondent Botiuk and consequently were joint tortfeasors.
125
I am not certain from the record that all of the defamatory documents should have been treated as one libel nor that
the necessary concerted action was present for a finding of joint and several liability. However, I recognize that the trial judge
has an advantage over appellate courts in making findings of fact, particularly in matters of credibility. It would, therefore, be
inappropriate absent palpable error to interfere with either the trial judge's findings of fact or the exercise of his discretion.
126
Nevertheless, it is important to note that not all actions in which multiple defendants are sued will result in a finding
of joint and several liability. In some cases, it will be more appropriate to consider each defendant's participation separately
from that of the others, and to assess liability on an individual basis. In Westbank Band of Indians v. Tomat (1992), (sub nom.
Westbank Indian Band v. Tomat) 63 B.C.L.R. (2d) 273, the British Columbia Court of Appeal found that liability with respect to
each defendant had to be considered separately because the defendants did not act as a formal group, nor did they act pursuant
to a civil conspiracy such that the acts of one defendant will be imputed to all the defendants. The degree of each defendant's
involvement in the commission of the tort had to be considered and assessed separately.
127 Depending on the circumstances of a given case, it may be necessary to assess each instance of publication as a separate
cause of action. The question of whether the defendants acted jointly or in concert should be considered and where there is the
absence of common action the defendants' liability ought to be assessed individually.
Appeals dismissed; cross-appeals allowed.
Footnotes
*

On October 12, 1995, the Supreme Court of Canada issued changes to the reasons for judgment of Cory J. The changes have been
incorporated herein.
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Headnote
Civil practice and procedure --- Summary judgment — Requirement to show no triable issue
Plaintiff blog owner published posts against war in Afghanistan and treatment of Canadian being held by American authorities
— Defendant commentator responded with post calling blog owner "one of Taliban's most vocal supporters" — Blog owner
published under pseudonym but was identified in follow-up post — Blog owner brought action for libel based on these
statements — Commentator moved for summary judgment and was successful — Blog owner appealed from summary judgment
— Appeal allowed — Action was ordered to proceed to trial — New test was appropriate for this action, in which it had to be
determined whether trial process was necessary to have full appreciation of relevant facts — Issue of defamation in Internet
communication, and in particular on political commentary, was relatively new — Trial would be of assistance in determining
these issues for future jurisprudence — It was important to put allegedly defamatory statements in context of debate between
parties and standards of Internet debate — Expert evidence was needed to put words in proper context, which could only be
done at trial — Failure to reply via published post by blog owner was not necessarily fatal to claim, but rather live issue for trial.
Civil practice and procedure --- Costs — Costs of particular proceedings — Motion for judgment
Plaintiff blog owner published posts against war in Afghanistan and treatment of Canadian being held by American authorities
— Defendant commentator responded with post calling blog owner "one of Taliban's most vocal supporters" — Blog owner
published under pseudonym but was identified in follow-up post — Blog owner brought action for libel based on these
statements — Commentator moved for summary judgment and was successful — Blog owner appealed from summary judgment
— Appeal allowed — Blog owner was entitled to costs of appeal of $7,500, plus costs of prior proceedings of $6,500 as
originally awarded to commentator.
Torts --- Defamation — Nature of defamation — What constituting defamatory words — Political allegations
Plaintiff blog owner published posts against war in Afghanistan and treatment of Canadian being held by American authorities
— Defendant commentator responded with post calling blog owner "one of Taliban's most vocal supporters" — Blog owner
published under pseudonym but was identified in follow-up post — Blog owner brought action for libel based on these
statements — Commentator moved for summary judgment and was successful — Blog owner appealed from summary judgment
— Appeal allowed — Action was ordered to proceed to trial — New test was appropriate for this action, in which it had to be
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determined whether trial process was necessary to have full appreciation of relevant facts — Issue of defamation in Internet
communication, and in particular on political commentary, was relatively new — Trial would be of assistance in determining
these issues for future jurisprudence — It was important to put allegedly defamatory statements in context of debate between
parties and standards of Internet debate — Expert evidence was needed to put words in proper context, which could only be
done at trial — Failure to reply via published post by blog owner was not necessarily fatal to claim, but rather live issue for trial.
Torts --- Defamation — Fair comment — What constitutes comment
Plaintiff blog owner published posts against war in Afghanistan and treatment of Canadian being held by American authorities
— Defendant commentator responded with post calling blog owner "one of Taliban's most vocal supporters" — Blog owner
published under pseudonym but was identified in follow-up post — Blog owner brought action for libel based on these
statements — Commentator moved for summary judgment and was successful — Blog owner appealed from summary judgment
— Appeal allowed — Action was ordered to proceed to trial — New test was appropriate for this action, in which it had to be
determined whether trial process was necessary to have full appreciation of relevant facts — Issue of defamation in Internet
communication, and in particular on political commentary, was relatively new — Trial would be of assistance in determining
these issues for future jurisprudence — It was important to put allegedly defamatory statements in context of debate between
parties and standards of Internet debate — Expert evidence was needed to put words in proper context, which could only be
done at trial — Failure to reply via published post by blog owner was not necessarily fatal to claim, but rather live issue for trial.
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Cases considered by R.A. Blair J.A.:
Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067, 1978 CarswellSask 103, 24 N.R. 271, [1978] 6
W.W.R. 618, 7 C.C.L.T. 69, 90 D.L.R. (3d) 321, 1978 CarswellSask 133 (S.C.C.) — referred to
Combined Air Mechanical Services Inc. v. Flesch (2011), 13 R.P.R. (5th) 167, 14 C.P.C. (7th) 242, 2011 ONCA 764, 2011
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B.L.R. (4th) 1 (Ont. C.A.) — followed
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Statutes considered:
Courts of Justice Act, 1984, S.O. 1984, c. 11
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Judicature Act, R.S.O. 1980, c. 223
Generally — referred to
s. 57 — referred to
Rules considered:
Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 76 — considered
R. 76.04(1) — considered
APPEAL by plaintiff blog owner from judgment reported at Baglow v. Smith (2011), 2011 ONSC 5131, 2011 CarswellOnt 8852,
107 O.R. (3d) 169, 89 C.C.L.T. (3d) 51 (Ont. S.C.J.), granting summary judgment to defendant commentator in defamation
action.
R.A. Blair J.A.:
Overview
1 Commentators engaging in the cut and thrust of political discourse in the internet blogosphere can be fervent, if not florid,
in the expression of their views. This appeal arises out of such an exchange.
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2
Mr. Baglow owns and operates a blog called "Dawg's Blawg" on which he posts left-wing opinions on various political
and public interest issues using the pseudonym "Dr. Dawg." Mark and Connie Fournier operate and moderate a message board
called "FreeDominion", a site described as a venue for expressing conservative viewpoints. Roger Smith, whose nom de plume
in the blogosphere is "Peter O'Donnell", is a right-wing commentator who comments frequently on FreeDominion and other
blogs, including the appellant's. 1 "Dr. Dawg" and "Peter O'Donnell" are vigorously critical of each other's points of view.
3
Mr. Baglow freely acknowledges that debates on political blogs can be "caustic, strident or even vulgar and insulting" at
times. However, he maintains that Mr. Smith went too far in labelling him "one of the Taliban's more vocal supporters" during
one of their blogging altercations. The comment was posted on the Fourniers' FreeDominion site on August 10, 2010, and was
made during a robust exchange concerning Canada's Conservative government and the validity of the detention of Omar Khadr
— the young Canadian held by American authorities in Guantanamo Bay. Mr. Baglow objected to the commentary as being
defamatory, and sued.
4
On a motion for summary judgment, Justice P. Annis dismissed the claim. For the reasons that follow, I would allow the
appeal and direct that the action proceed to trial.
Facts
5 Although the appellant posts his views under the moniker "Dr. Dawg" and his blog is called "Dawg's Blog," his true identity
as John Baglow is not hidden and is well-known among political bloggers. A retired public servant who earns his income through
short-term contracts with a variety of clients, including government agencies, the appellant has published opinion pieces in
newspapers, and is recognized in the political blogging world for his left-wing beliefs and frequent criticism of right-wing views
and policies. He has actively opposed Canada's engagement in the war in Afghanistan and has supported the repatriation of Mr.
Khadr from Guantanamo Bay to Canada on the grounds that he is entitled to be treated as a child soldier and in accordance
with the rule of law.
6
The impugned remark was made during the back and forth that arose out of several postings written by the appellant on
his own blog on August 8, 10 and 13, 2010. The motion judge had the entire record of that exchange before him, as do we.
Without reciting the details of the electronic dialogue in its complete detail, the following will provide the context and some
insight into the flavour of the debate.
7
In the first posting, entitled "Off with his head," the appellant called for a federal election and referred to supporters of
the Conservative government as "yokels with pitchforks," his particular appellation for those holding right-of-centre views. He
also posted a comment on blogger Jay Currie's site, saying, "Most of us have had our fill of slack-jawed yokel government."
8 Mr. Smith picked up the "yokels with pitchforks" theme, apparently with some sense of relish as he subsequently adopted
the moniker "Yokel with pitchfork" in other unrelated blog postings. In the exchange with "Dr. Dawg," he posted a series of
responses to the "Off with his head" commentary on Jay Currie's blog over the next two days, "speaking," as he said, "on behalf
of slack-jawed yokels (he means western Canadians, right?)". In the process, he raised the Omar Khadr issue:
Yokels with pitchforks ... sounds like beer and popcorn to me. Where does Omar Khadr fit into your world view? Now
I would say psychopath with a rifle there. But I understand he is on the short list for G-G in 2015 once you get rid of
us yokels and such.
9 After a further barbed exchange on Jay Currie's blog, the appellant posted an entry on Dawg's Blawg, entitled "The Gitmo
Kanga-Ruse," in which, amongst other things, he referred to the trial of Mr. Khadr as a judicial lynching and added some further
Canadian flavour:
And Stephen Harper and his minions, who have been praying for this moment to arrive, will be delighted ... Good luck
with that. Parrish (the person presiding at the Khadr trial) is already twisting the hemp in his hands. And our own Prime
Minister is part of the mob.
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Rising to the bait, Mr. Smith responded in kind:
When you say "Canadian" you really mean Ontario Liberal. Why don't you secede and form your own country? Nobody
else wants to share your country, you think that your town house socialist lifestyle is what everyone else wants, but it's
not — and you should get over yourselves and stop supporting the 7th century religious fundamentalist Taliban who think
it's cool to throw acid in women's faces if they don't obey their menfolk. Is that now a Canadian value too? I have zero
sympathy for the Khadrs, the whole lot of them should be deported.
In the moral sphere, you seek complicity with the recent murders of American aid workers under the spurious (if
outrageous) charge of spreading Christianity, when you sign up to support Omar Khadr. I think such public declarations
of support of Al Qaeda and the Taliban amount to treason, given that we are engaged in a war against them. It's really only
because the war is contained and not likely to be lost on our soil that these normal laws do not apply, or shall I say, are not
being applied. But the government of Canada would be quite within its legal rights to arrest the lot of you for treason.

11
Not finished for August 10th, "Peter O'Donnell" wrote the complained of posting on the FreeDominion site under the
heading "Hey yokels with pitchforks, there is no libertarian base." In it, he made the following remarks, including the allegedly
defamatory statement that is bolded:
I think Canada's long-simmering cultural war is about to go viral. I base this on two rather unrelated eruptions of Liberal/
progressive angst ("why can't they see that we are their natural superiors?") in the past few days. On Monday, Liberal
talking head Scott Reid, commenting on Harper's recent announcements concerning the long-term census, said he was
pandering to the libertarian base, but that there is no libertarian base. I will return to that rather astounding claim but first,
the other salvo in the offensive. Dr. Dawg's colourfully illustrated op-ed that describes the conservative base (for which
nobody has claimed non-existence) amounts to "yokels with pitchforks." This coming from one of the Taliban's more
vocal supporters. I suppose they are super-yokels with Kalashnikovs.
Later in the same posting, he continued:
Now, as to yokels with pitchforks, just one thing about that ... we have the pitchforks for a reason, to keep mad dogs at bay.
Or Bay and Bloor. We also have virtual control over western Canada where all the money is, so if you elitists down there in
Ontari-ari-ario want to retire before you are 87 and avoid a total economic collapse, then it might be smart to stop insulting
everyone in western Canada every time you get anxious about having to live in the adult world, and perhaps think less about
who we are and more about who you are, as in TRAITORS (collaboration with the enemy being the essential nature of
TREASON, and treason being your apparent lack of concern for our national security and the safety of our fighting forces
in the field of battle). Or, perhaps you should just ship off to the nearest Al Qaeda training camp like your hero young Khadr
did (with his traitor-family's blessing) and take up arms against the hated Western civilization that you so obviously detest.
12
Apparently the appellant is prepared to live with the "traitor/treason" tag, but he objects to the statement: "This coming
from one of the Taliban's more vocal supporters." He argues that it does not follow, simply because he opposes the war in
Afghanistan and supports the rights of Omar Khadr to a fair trial, that he is a supporter of the Taliban. Indeed, he considers
himself to be a proud and patriotic Canadian who supports the Canadian Forces and has never argued that a victory by the
Taliban would be a good thing. In fact, he has criticized the Taliban as a dangerous, theocratic and tyrannical regime in many
comments and blog postings.
13 Here, however, the issue is joined. Mr. Smith's response to a posting written by the appellant on FreeDominion on August
11 — where the appellant posted under the anonymous pseudonym, "Ms. Mew" — was succinct:
I don't see how it's intellectually consistent to support Omar Khadr and say you're not supporting the Taliban.
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14
In the posting by "Ms. Mew" — a not too subtle play on his "Dr. Dawg" moniker — the appellant complained of,
but republished, the allegedly defamatory statement and identified "Dr. Dawg" as "Baglow." As "Ms. Mew" he replied to the
foregoing comment by Mr. Smith:
Omar Khadr hasn't been convicted of anything. Supporting due process and the presumption of innocence are apparently
the same thing as being a Taliban supporter. I hope Baglow sues your ass, quite frankly. You're utterly out of bounds on this.
15

Mr. Smith had the last word, however. On August 11 he posted the following:
The false angst about Omar Khadr is disgusting to many Canadians who remember what happened to dozens of our fellow
citizens on 9-11 among the large international death toll, and what could easily have happened to any of us if we had been
travelling in Bali, London or Madrid. Or Mumbai on business for that matter. People like the Khadrs relished those scenes
and have chosen the path of terrorism, which is a cowardly and profoundly anti-democratic activity — even the Nazis
had a state and wore uniforms. The new crop of fascists (and that's who you're supporting, my proggy friends, a bunch of
Islamo-fascists) don't have the courage to wear real uniforms, or fight under any recognized code of military engagement
for their demented goals. They choose entirely innocent groups of civilians as their targets.

16 On August 11, the appellant sent an email to the Fourniers stating that he had been libelled as "one of the Taliban's most
vocal supporters" and demanding the removal of the statement from their site. The respondents refused.
17 The argument continued for a brief period following the appellant's third "Dawg's Blog" posting on August 13, in which,
amongst other things, he accused Mr. Smith of McCarthyism. This generated a litany of additional responses from Mr. Smith
along the same lines as outlined above concerning the effect of the terrorist activities of the Khadrs and their kind and equating
support for Mr. Khadr with support for the Taliban and "the enemies of our country." The appellant closed the debate on August
13 with comments on his "They dare call it treason" posting, signing off with the suggestion: "You're out of your mind. Get
help, Roger."
18

I turn now to a discussion of the issues and why I say the matter must be remitted for trial.

Analysis
19
As the Supreme Court of Canada has recently reaffirmed in Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640
(S.C.C.), at para. 28, in order to establish a claim for defamation a plaintiff must establish that:
a) the impugned words are defamatory, in the sense that they would tend to lower the plaintiff's reputation in the eyes of
a reasonable person;
b) the words in fact refer to the plaintiff; and
c) the words were published, i.e., that they were communicated to at least one person other than the plaintiff.
Once the plaintiff has established these elements, falsity and damage are presumed, and the onus shifts to the defendant to
advance an appropriate defence to escape liability.
20
Here, there is no dispute over (b) and (c). The respondents admit having published the impugned statement and it is
acknowledged that the statement, although made in the context of a debate with "Dr. Dawg," was made in reference to the
appellant. The issues in the action are whether the statement is defamatory, whether the defence of fair comment is open to the
respondents and, if the statement is defamatory and the defence does not apply, what are the appellant's damages.
21 In addressing these issues the motion judge concluded, first, that summary judgment was appropriate because no genuine
issue for trial arose with respect to any of the issues based on what he viewed as the complete record before him; secondly, that
the impugned words were not capable of being defamatory of the appellant because they amounted to comment or a statement
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of opinion rather than a statement of fact, and therefore had a diminished tendency to lower the reputation of the appellant in
the eyes of a reasonable reader; thirdly, that the impugned words were not in fact defamatory of the appellant because they
lacked the sting of libel in the context of a political blog where insults were regularly treated as part of the give and take of
debate; and finally, that in any event, the words complained of constituted a fair comment on a matter of public importance
and that no malice had been proved.
22 Respectfully, the motion judge erred in granting summary judgment in these circumstances. In my view, there ought to be
a trial. For this reason, with one exception, I do not find it necessary to comment on his decision with respect to the substance
of the defamatory claim and defences, except as needed to explain my logic for sending the matter back for trial.
23
The issues raised in this action are all important issues because they arise in the relatively novel milieu of internet
defamation in the political blogosphere. However, they are not issues that lend themselves to determination on a motion for
summary judgment in circumstances such as this, in my view, particularly where the action is being processed in the simplified
procedure regime.
24
As the motion judge readily acknowledged, summary judgment has rarely been granted in defamation cases, probably
because the courts have recognized that the threshold over which a statement must pass in order to be capable of being
defamatory of a plaintiff is relatively low: see Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067 (S.C.C.),
at p. 1095, and because the question whether a statement is in fact defamatory has long been considered the purview of a trier
of fact. Whether impugned words are defamatory of an individual in fact is the type of decision better made on the basis of a
full factual record with cross-examinations and possibly expert testimony. Indeed, until the Judicature Act, R.S.O. 1980, c. 223
was replaced by the Courts of Justice Act S.O. 1984, c. 11, actions for libel and slander were among a small group of claims
that the law required to be tried by a jury, unless the parties consented to waive such a trial: see Judicature Act, s. 57.
25 The motion judge concluded nonetheless that it was appropriate to grant summary judgment here, principally because "the
factual foundation of the case is largely captured in the extensive materials taken from the parties' blogs" and because "there
seems little in dispute of a factual nature that would be different were [the case] to proceed to trial." On this basis, he concluded
that there were no genuine issues for trial with respect to the following questions:
(a) whether the statement complained of was capable of being defamatory of the appellant;
(b) whether, if the statement were capable of being defamatory, it was in fact defamatory of the appellant in the context
and circumstances in which it was made;
(c) whether the impugned statement constituted a statement of fact or a statement reflecting a comment or opinion; and
(d) whether the defence of fair comment provided a defence to the respondents, including whether malice was established.
26
The motion judge did not have the benefit of this Court's recent decision in Combined Air Mechanical Services Inc. v.
Flesch, 2011 ONCA 764, 108 O.R. (3d) 1 (Ont. C.A.), in which a new test for summary judgment — the "full appreciation"
test — was articulated. The Court summarized that new test at paras. 54 and 55 as follows:
The point we are making is that a motion judge is required to assess whether the attributes of the trial process are necessary
to enable him or her to fully appreciate the evidence and the issues posed by the case. In making this determination, the
motion judge is to consider, for example, whether he or she can accurately weigh and draw inferences from the evidence
without the benefit of the trial narrative, without the ability to hear the witnesses speak in their own words, and without
the assistance of counsel as the judge examines the record in chambers.
Thus, in deciding whether to use the powers in rule 20.04(2.1), the motion judge must consider if this is a case where
meeting the full appreciation test requires an opportunity to hear and observe witnesses, to have the evidence presented
by way of a trial narrative, and to experience the fact-finding process first-hand. Unless full appreciation of the evidence
and issues that is required to make dispositive findings is attainable on the motion record - as may be supplemented by
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the presentation of oral evidence under rule 20.04(2.2) - the judge cannot be "satisfied" that the issues are appropriately
resolved on a motion for summary judgment.
27
In this case, the parties have put in play a scenario that, to date, has received little judicial consideration: an allegedly
defamatory statement made in the course of a robust and free-wheeling exchange of political views in the internet blogging
world where, the appellant concedes, arguments "can be at times caustic, strident or even vulgar and insulting." Indeed, some
measure of what may seem to be a broad range of tolerance for hyperbolic language in this context may be taken from the
apparent willingness of the appellant to absorb the slings and arrows of the "traitor" and "treason" labels without complaint.
28 Nonetheless, although the respondents come close to asserting — but do not quite assert — that "anything goes" in these
types of exchanges, is that the case in law? Do different legal considerations apply in determining whether a statement is or
is not defamatory in these kinds of situations than apply to the publication of an article in a traditional media outlet? For that
matter, do different considerations apply even within publications on the internet — to a publication on Facebook or in the
"Twitterverse", say, compared to a publication on a blog?
29
These issues have not been addressed in the jurisprudence in any significant way. The responses may have far-reaching
implications. They are best crafted on the basis of a full record after a trial — at least until the law evolves and crystallizes to a
certain point — in my view. A trial will permit these important conclusions to be formulated on the basis of a record informed
by the examination and cross-examination of witnesses and quite possibly with the assistance of expert evidence to provide the
court — whose members are perhaps not always the most up-to-date in matters involving the blogosphere — with insight into
how the internet blogging world functions and what may or may not be the expectations and sensibilities of those who engage
in such discourse in the particular context in which that discourse occurs.
30 Although made against a slightly different background — whether a statement made using a microphone at a public rally
was in law a libel or a slander — the observations of this Court in Romano v. D'Onofrio (2005), 77 O.R. (3d) 583 (Ont. C.A.)
confirm that novel questions of law or of mixed law and fact in defamation matters ought generally to be determined at a trial.
At paras. 7 and 9, the Court, citing R.D. Belanger & Associates Ltd. v. Stadium Corp. of Ontario Ltd. (1991), 5 O.R. (3d) 778
(Ont. C.A.), observed that "'matters of law which have not been settled fully in our jurisprudence should not be disposed of at
this [interlocutory] stage in the proceedings'" because they involve a "type of interpretative analysis [that] should only be done
in the context of a full factual record, possibly including appropriate expert evidence."
31
These considerations are particularly significant in relation to several of the issues here. First, whether the words "this
coming from one of the Taliban's more vocal supporters" are in fact defamatory of the appellant depends upon a careful analysis
of the context in which the statement was made, including not just a review of the electronic dialogue between "Dr. Dawg"
and "Peter O'Donnell," which the motion judge had before him, but also an assessment of the two individuals and the view
they took of the exchange — something that requires at least cross-examination on the positions they initially put forward. The
analysis further requires a consideration of the view that a reasonable reader of the exchange may take of the exchange in the
context, an issue that might well require some expert testimony for resolution as noted above. For similar reasons, I am not
convinced that either the issue of whether the impugned words constitute "comment" or "fact" or the issue of malice in relation
to the defence of fair comment can be resolved at this stage. They both require a delicate balancing of the factual context in
its entirety for determination.
32 On the issue of malice alone, I am not persuaded that the fact "Dr. Dawg" and "Peter O'Donnell" did not know each other
personally and only communicated via the internet is dispositive. Determining actual and express malice often requires that the
trier of fact draw inferences from proved facts. Often, proof of malice is found beyond the four corners of the publication at issue.
33
In the particular circumstances of this case, there is an additional reason why summary judgment is not appropriate.
I mentioned above the importance of examination and cross-examination in building an appropriate record in these kinds of
cases. The motion judge placed considerable emphasis on the fact that "the parties [had] chosen not to exercise their rights of
cross-examination" on the affidavits filed. In this respect, he misapprehended the proceeding. The parties had no rights to cross-
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examine. This action was commenced under the Simplified Procedure provisions of Rule 76; cross-examination of a deponent
on an affidavit is not permitted: rule 76.04(1).
34
While acknowledging that there will be cases where summary judgment is appropriate in simplified rules cases, the
Court in Combined Air Mechanical was nonetheless cautious about resort to such a remedy in such circumstances. At paras.
255-257 it said:
When a judge is faced with a contested motion for summary judgment in a simplified procedure action that requires
exercising the powers in rule 20.04(2.1), the judge will not only have to apply the full appreciation test, but will also need
to assess whether entertaining the motion is consistent with the efficiency rationale reflected in the simplified procedures
under Rule 76. We make two general observations that will inform this assessment.
First, summary judgment motions in simplified procedure actions should be discouraged where there is competing evidence
from multiple witnesses, the evaluation of which would benefit from cross-examination, or where oral evidence is clearly
needed to decide certain issues. Given that Rule 76 limits discoveries and prohibits cross-examination on affidavits and
examinations of witnesses on motions, the test for granting summary judgment will generally not be met where there is
significant conflicting evidence on issues confronting the motion judge. While the motion judge could order the hearing
of limited oral evidence on the summary judgment motion under rule 20.04(2.2), in most cases where oral evidence is
needed, the efficiency rationale reflected in the rule will indicate that the better course is to simply proceed to a speedy
trial, whether an ordinary trial or a summary one: see rules 76.10(6) and 76.12.
Second, we are not saying that a motion for summary judgment should never be brought in a simplified procedure action.
There will be cases where such a motion is appropriate and where the claim can be resolved by using the powers set out
in rule 20.04 in a way that also serves the efficiency rationale in Rule 76. For example, in a document-driven case, or in
a case where there is limited contested evidence, both the full appreciation test and the efficiency rationale may be served
by granting summary judgment in a simplified procedure action.
35
While the motion judge did have an extensive record before him in the form of the entirety of the exchanges between
the parties, this was not sufficient in my opinion. It cannot be said that this is simply a "document-driven case," or that this is
a case involving "limited contested evidence," as contemplated in the passage above, such that "both the full appreciation test
and the efficiency rationale may be served by granting summary judgment in a simplified procedure action."
36 No expert evidence was tendered concerning the expectations and understanding of participants in blogosphere political
discourse. There was simply no evidence as to what the right-thinking person in this context would consider would lower the
appellant's reputation in the estimation of a reasonable reader; indeed, ladening the record with the possibly contentious type
of expert evidence needed in a first-impression case of this nature, and then seeking summary judgment, would be counter to
the rationale underlying the simplified procedure. The motion judge placed considerable weight on Mr. Smith's explanation
for the comments he made in arriving at the decision that the impugned statement involved comment rather than fact and was,
therefore, (a) less likely to be taken as defamatory, and (b) the basis for a fair comment defence. Yet Mr. Smith was not crossexamined on the various important subtleties of that evidence, nor was he cross-examined on the issue of malice in the context
of fair comment. These issues need to be threshed out at a trial.
37 I mentioned that, with one exception, I would not deal with the decision of the motion judge on the merits of the defamation
claim. One issue requires comment.
38
In the process of arriving at his conclusions, the motion judge found that the impugned words were not defamatory
because, having been made in the heat of what the motion judge saw as the modern-day equivalent to a live debate, a reasonable
reader would have anticipated a rejoinder by the appellant, and in the absence of such a rejoinder, the statement could not be
seen to have lowered the reputation of the plaintiff in the eyes of such a reader. I would not want the failure to deal with that
conclusion to be taken as acceptance of it. That too, it seems to me, is an issue that needs to be fleshed out at trial, quite possibly,
again, with the assistance of expert testimony.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

8

Baglow v. Smith, 2012 ONCA 407, 2012 CarswellOnt 7383
2012 ONCA 407, 2012 CarswellOnt 7383, [2012] O.J. No. 2668, 110 O.R. (3d) 481...

205

Disposition
39

For the foregoing reasons, I would allow the appeal, set aside the order below, and direct that the action proceed to trial.

40
The appellant is entitled to his costs of the appeal, fixed in the total amount of $7,500 inclusive of disbursements and
all applicable taxes.
41
Costs below were fixed in the amount of $6,500 in favour of the respondents. I see no reason why the appellant should
not be entitled to the costs below in the same amount.
S.T. Goudge J.A.:
I agree
Robert J. Sharpe J.A.:
I agree
Appeal allowed; action ordered to proceed to trial.
Footnotes
1

Mr. Smith, who was self-represented, did not attend the hearing of the appeal on March 13, 2012, but the Court was advised he was
content to rely on the submissions made by respondents' counsel.

End of Document
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Headnote
Defamation --- Nature of defamation — Innuendo — Specific instances
Plaintiff cardiologist was member of pharmaceutical company advisory board — Plaintiff wrote letter to treating physicians as
attachment to letter from pharmaceutical company concerning health risks of certain heart medications (CCBs) manufactured
by, inter alia, pharmaceutical company — Letter advised against use of short-acting CCBs but recommended certain limited
applications of long-acting CCBs — Defendants, broadcaster, producer and announcer caused news and editorial broadcast to
be aired — Broadcast purported to discuss risks of CCBs — Broadcast placed particular emphasis on dangers of all varieties of
CCBs and plaintiff's relationship to pharmaceutical company — Broadcast noted that plaintiff received "free trip to Egypt" from
pharmaceutical company to attend conference — Plaintiff was interviewed at length for broadcast — Interview clips shown
featured plaintiff's apparent inability to answer key questions — Broadcast did not include portions of interview with plaintiff
including explanations and corrections of plaintiff's alleged bad acts — Plaintiff brought action against broadcaster, announcer,
producer and related parties for damages for libel — Action allowed — Content, presentation and editorial composition of
broadcast clearly conveyed innuendo that plaintiff received benefits for endorsement of "killer drugs" — Selective editing
depicted plaintiff as hapless, unprofessional and evasive and conveyed further innuendo that plaintiff had acted in conflict of
interest — Innuendoes in broadcast were defamatory and incapable of innocent meaning.
Defamation --- Justification — Truth of allegations
Plaintiff cardiologist was member of pharmaceutical company advisory board — Plaintiff wrote letter to treating physicians as
attachment to letter from pharmaceutical company concerning health risks of certain heart medications (CCBs) manufactured
by, inter alia, pharmaceutical company — Letter advised against use of short-acting CCBs but recommended certain limited
applications of long-acting CCBs — Defendants, broadcaster, producer and announcer caused news and editorial broadcast to
be aired — Broadcast purported to discuss risks of CCBs — Broadcast placed particular emphasis on dangers of all varieties
of CCBs and plaintiff's relationship to pharmaceutical company — Broadcast noted that plaintiff received "free trip to Egypt"
from pharmaceutical company to attend conference — Plaintiff brought action against broadcaster, announcer, producer and
related parties for damages for libel — Action allowed — Defence of justification requires defendant to establish truth of
defamatory utterances — Defamatory utterances were false — Content, presentation and editorial composition of broadcast
clearly conveyed innuendo that plaintiff received benefits for endorsement of "killer drugs" — Selective editing from interview
with plaintiff omitted broadcast of clear statements by plaintiff that short-acting CCBs were likely unsafe and long-acting CCBs
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were therapy of last resort — Defamatory statement that plaintiff was in conflict of interest was also false in all material matters
— Assertion of justification failed.
Defamation --- Privilege — Qualified privilege — Malice — Evidence of malice — General
Plaintiff cardiologist was member of pharmaceutical company advisory board — Plaintiff wrote letter to treating physicians as
attachment to letter from pharmaceutical company concerning health risks of certain heart medications (CCBs) manufactured
by, inter alia, pharmaceutical company — Letter advised against use of short-acting CCBs but recommended certain limited
applications of long-acting CCBs — Defendants, broadcaster, producer and announcer caused news and editorial broadcast to
be aired — Broadcast purported to discuss risks of CCBs from perspective of crusading scientist — Broadcast placed particular
emphasis on dangers of all varieties of CCBs and plaintiff's relationship to pharmaceutical company — Broadcast noted that
plaintiff received "free trip to Egypt" from pharmaceutical company to attend conference — Plaintiff was "ambush" interviewed
at length for broadcast — Interview clips shown featured plaintiff's apparent inability to answer key questions — Broadcast
did not include portions of interview with plaintiff including explanations and corrections of plaintiff's alleged bad acts —
Plaintiff brought action against broadcaster, announcer, producer and related parties for damages for libel — Action allowed —
Defamatory utterances were made, prima facie, upon occasion of qualified privilege — Qualified privilege may be vitiated by
defendants' actual malice — Broadcast conveyed clear implication that plaintiff acted in implicit conspiracy with "bad guys,"
pharmaceutical company, in order to thwart "good guy" crusading scientist — Distinction between "good guys" and "bad guys"
and selective editorial treatment of each group constituted evidence of malice — Use of "ambush interview" on plaintiff provided
further evidence — Malice was present in defamatory broadcast and plea of qualified privilege failed accordingly.
Defamation --- Fair comment — Foundation on true facts — Honest belief in truth
Plaintiff cardiologist was member of pharmaceutical company advisory board — Plaintiff wrote letter to treating physicians as
attachment to letter from pharmaceutical company concerning health risks of certain heart medications (CCBs) manufactured
by, inter alia, pharmaceutical company — Letter advised against use of short-acting CCBs but recommended certain limited
applications of long-acting CCBs — Defendants, broadcaster, producer and announcer caused news and editorial broadcast to
be aired — Broadcast purported to discuss risks of CCBs — Broadcast placed particular emphasis on dangers of all varieties of
CCBs and plaintiff's relationship to pharmaceutical company — Broadcast noted that plaintiff received "free trip to Egypt" from
pharmaceutical company to attend conference — Plaintiff was interviewed at length for broadcast — Interview clips shown
featured plaintiff's apparent inability to answer key questions — Broadcast did not include portions of interview with plaintiff
including explanations and corrections of plaintiff's alleged bad acts — Plaintiff brought action against broadcaster, announcer,
producer and related parties for damages for libel — Action allowed — Defence of fair comment requires defendant to establish
belief in truth of alleged true facts underlying allegedly fair comment — Test for belief in truth requires proof of both objective
possibility of belief and defendant's own subjective belief — "True facts" alleged were false — Content, presentation and
editorial composition of broadcast clearly conveyed innuendo that plaintiff received benefits for endorsement of "killer drugs"
— Selective editing from interview with plaintiff omitted broadcast of clear statements by plaintiff that short-acting CCBs were
likely unsafe and long-acting CCBs were therapy of last resort — Defendants clearly knew or ought to have known that alleged
true facts were false, malicious and defamatory — Assertion of fair comment failed each of objective and subjective tests.
Defamation --- Damages — Factors to be considered in award — Malice
Plaintiff cardiologist was member of pharmaceutical company advisory board — Plaintiff wrote letter to treating physicians as
attachment to letter from pharmaceutical company concerning health risks of certain heart medications (CCBs) manufactured
by, inter alia, pharmaceutical company — Letter advised against use of short-acting CCBs but recommended certain limited
applications of long-acting CCBs — Defendants, broadcaster, producer and announcer caused news and editorial broadcast to
be aired — Broadcast purported to discuss risks of CCBs — Broadcast placed particular emphasis on dangers of all varieties of
CCBs and plaintiff's relationship to pharmaceutical company — Broadcast noted that plaintiff received "free trip to Egypt" from
pharmaceutical company to attend conference — Plaintiff was interviewed at length for broadcast — Interview clips shown
featured plaintiff's apparent inability to answer key questions — Plaintiff was shown on camera fumbling for his glasses and
being unable to read documents — Broadcast did not include portions of interview with plaintiff including explanations and
corrections of plaintiff's alleged bad acts — Plaintiff lost professional opportunities and status appointment following broadcast
— Plaintiff brought action against broadcaster, announcer, producer and related parties for damages for libel — Action allowed
— Defendants' broadcast was calculated to injure plaintiff's public, professional and personal reputation and did in fact do
so — Professional colleagues' opinions of plaintiff were lowered as result of broadcast — Plaintiff's personality was changed
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in significant negative manner following broadcast — Content, presentation and editorial composition of broadcast clearly
conveyed innuendo that plaintiff received benefits for endorsement of "killer drugs" — Defamatory statements, innuendo and
manner of presentation demonstrated defendants' bad faith — Clip of plaintiff unable to find glasses or read documents was
completely unnecessary to bona fide content of story and constituted grossly aggravated evidence of malice — Plaintiff was
awarded global damages of $950,000.
Defamation --- Damages — Types of damages available — Aggravated and punitive damages
Plaintiff cardiologist was member of pharmaceutical company advisory board — Plaintiff wrote letter to treating physicians as
attachment to letter from pharmaceutical company concerning health risks of certain heart medications (CCBs) manufactured
by, inter alia, pharmaceutical company — Letter advised against use of short-acting CCBs but recommended certain limited
applications of long-acting CCBs — Defendants, broadcaster, producer and announcer caused news and editorial broadcast to
be aired — Broadcast purported to discuss risks of CCBs — Broadcast placed particular emphasis on dangers of all varieties
of CCBs and plaintiff's relationship to pharmaceutical company — Broadcast noted that plaintiff received "free trip to Egypt"
from pharmaceutical company to attend conference — Plaintiff was interviewed at length for broadcast — Interview clips
shown featured plaintiff's apparent inability to answer key questions — Broadcast did not include portions of interview with
plaintiff including explanations and corrections of plaintiff's alleged bad acts — Plaintiff brought action against broadcaster,
announcer, producer and related parties for damages for libel — Action allowed — Aggravated damages may be awarded in
defamation actions where intentional, extreme or continuing damage is caused to plaintiff's name and reputation — Punitive
damages are available in defamation actions to express contempt for bad conduct of defendant or defendants and have no relation
to compensation of plaintiff — Defendants' broadcast was calculated to injure plaintiff's public, professional and personal
reputation and did in fact do so — Plaintiff's loss of professional stature and esteem justifies award of aggravated damages —
Defamatory statements, innuendo and manner of presentation demonstrated defendants' bad faith and malice — Defendants'
conduct was reprehensible and justified award of punitive damages — Plaintiff was awarded $350,000 as aggravated damages
and $200,000 as punitive damages in global $950,000 judgment.
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Barltrop v. Canadian Broadcasting Corp. (1978), 25 N.S.R. (2d) 637, 5 C.C.L.T. 88, 36 A.P.R. 637, 86 D.L.R. (3d) 61
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Boland v. Globe & Mail (The), [1961] O.R. 712, 29 D.L.R. (2d) 401 (Ont. C.A.) — referred to
Botiuk v. Toronto Free Press Publications Ltd., 126 D.L.R. (4th) 609, 26 C.C.L.T. (2d) 109, (sub nom. Botiuk v. Bardyn)
186 N.R. 1, (sub nom. Botiuk v. Bardyn) 85 O.A.C. 81, [1995] 3 S.C.R. 3 (S.C.C.) — referred to
Color Your World Corp. v. Canadian Broadcasting Corp. (1998), 156 D.L.R. (4th) 27, 106 O.A.C. 279, 38 O.R. (3d) 97,
41 C.C.L.T. (2d) 11 (Ont. C.A.) — considered
Davies & Davies Ltd. v. Kott, 27 N.R. 181, [1979] 2 S.C.R. 686, 98 D.L.R. (3d) 591, 9 C.C.L.T. 249 (S.C.C.) — referred to
England v. Canadian Broadcasting Corp., [1979] 3 W.W.R. 193, 97 D.L.R. (3d) 472 (N.W.T. S.C.) — referred to
Grenier v. Southam Inc. (May 28, 1997), Doc. CA C16116 (Ont. C.A.) — considered
Grossman v. CFTO-TV Ltd. (1982), 39 O.R. (2d) 498, 139 D.L.R. (3d) 618 (Ont. C.A.) — considered
Hill v. Church of Scientology of Toronto, (sub nom. Hill v. Church of Scientology) 30 C.R.R. (2d) 189, 25 C.C.L.T. (2d)
89, 184 N.R. 1, 126 D.L.R. (4th) 129, 24 O.R. (3d) 865 (note), 84 O.A.C. 1, [1995] 2 S.C.R. 1130 (S.C.C.) — considered
Hodgson v. Canadian Newspapers Co. (1998), 39 O.R. (3d) 235 (Ont. Gen. Div.) — referred to
Horrocks v. Lowe (1974), [1975] A.C. 135, [1974] 1 All E.R. 662, [1974] 1 W.L.R. 282 (U.K. H.L.) — considered
Hunt v. Star Newspaper Co., [1908] 2 K.B. 309 (Eng. C.A.) — referred to
Lewis v. Daily Telegraph Ltd. (1963), (sub nom. Rubber Improvement Ltd. v. Daily Telegraph) [1964] A.C. 234, [1963] 2
W.L.R. 1063, [1963] 2 All E.R. 151 (U.K. H.L.) — referred to
Ley v. Hamilton (1935), 153 L.T. 384 (U.K. H.L.) — considered
Munro v. Toronto Sun Publishing Corp. (1982), 39 O.R. (2d) 100, 21 C.C.L.T. 261 (Ont. H.C.) — considered
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ACTION for damages for defamation in television broadcast.
Cunningham J.:
Introduction
1
On February 27th, 1996, the CBC aired a one-hour documentary on the fifth estate called "The Heart of the Matter."
This story dealt with a controversial heart medication known as nifedipine, a product which had been on the Canadian market
since 1981. By the early 1990s a longer acting, slow release formulation of nifedipine had been developed and introduced to
the Canadian market. By the time of broadcast the older version of nifedipine was rarely being used. In March 1995, Dr. Bruce
Psaty, a professor of medicine at the University of Washington produced an abstract of a case control study which seemed to
suggest that nifedipine, in its short acting formulation, rather than helping heart patients, might be endangering their lives.
2
For some time, a number of scientists in the field had been registering concerns about the shorter acting formulation, and
this ultimately led to the study conducted by Dr. Psaty. Needless to say, within the medical and scientific community, the Psaty
abstract created something of a stir.
3 Initially, short acting nifedipine was authorized by the Canadian regulatory agency, the Health Protection Branch (H.P.B.),
for the treatment of angina. Over time certain off label uses became prevalent as physicians found that the drug, by reducing
blood pressure, was helping patients with hypertension. When the longer acting form of nifedipine was introduced it very
quickly replaced the earlier version as physicians were permitted to use it in the treatment of angina as well as hypertension.
4
Nicholas Regush, an independent television producer working primarily in the United States, had, in the 1980s, written
two books highly critical of Canada's H.P.B. and the drug industry generally. Shortly after learning about Dr. Psaty's study, he
communicated with Dr. Michelle Brill-Edwards, then a physician working as a drug reviewer at the H.P.B.. Dr. Brill-Edwards
had for some time felt victimized by the bureaucracy within Health Canada and had previously registered her displeasure about
certain appointments to senior positions. Over the years she had become a critic of Canada's drug regulatory process and this,
combined with her employment difficulties, ultimately led her to communicate her concerns to Mr. Regush. Without question,
it was a sad day for all concerned when these two people united to give vent to their long-standing biases towards the Health
Protection Branch of Health Canada.
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5
Although Mr. Regush initially intended to produce a documentary dealing with the regulatory agency, the nifedipine
controversy and Dr. Brill-Edwards' zealous concerns provided him with a perfect vehicle to pillory not only the workings of
this agency, but also certain physicians whose views did not mesh with his own.
6
The plaintiff Dr. Frans Leenen is and was at the time of broadcast, a highly respected medical researcher employed as
the Director of the Hypertension Unit of the world-renowned Ottawa Heart Institute. By all accounts, Dr. Leenen enjoyed an
excellent reputation for competence and integrity as a world recognized expert in the field of hypertension. He had published
extensively in learned journals and regularly participated in groundbreaking conferences throughout the world.
7
As is the case with so many researchers, both in Canada and the United States, much of their work is funded by large
multi-national drug companies, without whose assistance many new drugs would never make it to market. For several years
prior to broadcast, Dr. Leenen had been a member of the advisory board of Pfizer Canada, a subsidiary of Pfizer Inc., a world
leader in the development and production of pharmaceutical products.
8
As a result of the controversy arising from the Psaty abstract, many physicians in both Canada and the United States
involved in the treatment of hypertension became concerned that treatment modalities might suddenly change to the detriment
of patients. In the United States and Britain, agencies involved in this area, as well as Dr. Psaty himself, published releases
attempting to put the study into perspective. Releases issued by the National Heart, Lung and Blood Institute (NHLBI) and the
British Heart Foundation pointed out that Dr. Psaty's case control study, although useful, did not provide definitive information
on the effectiveness and long-term safety of this class of drugs. Only long-term clinical trials, they noted, could produce firm
conclusions, and recommended that until the results of an ongoing clinical trial were produced, treatment in accordance with
current guidelines ought to be followed. At that time, those guidelines, both in the United States and Canada, advised physicians
in the treatment of hypertension to use diuretics and beta blockers as first line therapy; only when these two were either
ineffective or contra-indicated should calcium channel blockers, of which nifedipine is a form, be used. Dr. Leenen had been
one of the authors of the Canadian guidelines.
9 By the spring of 1995, because no satisfactory cautionary release had been published in Canada, Dr. Leenen, when he was
approached by Pfizer Canada to co-sign a letter commenting upon the Psaty abstract, was happy to oblige. This letter, signed
by Dr. Leenen and four other distinguished physicians, although sent to Canadian physicians by way of a Pfizer cover letter,
was not on Pfizer letterhead. In Dr. Leenen's view this seemed to be a perfectly sensible way of communicating with Canadian
physicians about the controversy and to provide them with assistance in their treatment of hypertensive patients. This letter
was dated April 4th, 1995.
10 Following the release of this letter, Dr. Psaty's abstracted results were eventually published in the Journal of the American
Medical Association (JAMA) in August 1995, and the controversy continued. Recognizing the concerns, Dr. Vincent Krupa,
the acting chief of the cardiovascular division at the H.P.B., requested and received authority to hold a meeting of experts in
September 1995. The purpose of establishing this ad hoc committee was to obtain advice regarding the use of calcium channel
blockers (CCBs) and any associated risk of heart attack in hypertensive patients. Dr. Krupa quickly set about enlisting members
for this committee which he requested Dr. Leenen to chair. In addition to the four committee members, four other physicians
from the regulatory agency, including Dr. Krupa, were to be involved. As well, several members of the H.P.B.'s cardiovascular
division, including Dr. Brill-Edwards, were invited to attend as observers.
11
The ad hoc advisory committee met in Ottawa September 18th, 1995 and the minutes of this meeting, produced in
evidence at trial, reveal a wide-ranging discussion about CCBs, both the short acting formulation and the longer acting version.
The clear consensus of this meeting, as revealed by the minutes, was that short acting nifedipine should not be used in the
general management of coronary artery disease, and that if a CCB was required, only the long acting formulation should be
used. Recognizing that a long-term clinical trial, called ALLHAT, dealing with the safety of the longer acting formulation
was underway, the committee recommended that until those results were in hand the guidelines of the Canadian Hypertension
Society should remain in place.
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12
The mandate of the committee was clear. After presentations from each of the four committee members, and after a
very thorough discussion of CCBs and the risks associated with their use, the committee was to make recommendations to the
H.P.B. in the form of a draft letter. These were intended only to be recommendations which the regulatory agency might accept
or reject. Dr. Krupa hoped that the draft letter would form the basis of a circulation to be published by the H.P.B. in the form
of a "Dear Doctor" letter to Canadian physicians.
13 Following the meeting, Dr. Leenen prepared the draft letter which he delivered to the agency before the end of November
1995. It was clearly understood by Dr. Leenen that the delivery of the draft "Dear Doctor" letter to the H.P.B. concluded his
involvement with the committee and that it was entirely within the purview of the agency to deal with it as the agency saw fit.
Following delivery of the draft letter, neither Dr. Leenen nor any of the other committee members was to have further input.
14 In December 1995, following the submission of the draft letter to the H.P.B., Dr. Leenen was invited to attend an advisory
board meeting of Pfizer in Egypt scheduled for February 1996. Dr. Leenen had attended such meetings in past years and had
usually had a significant involvement in these programs. At the Egypt conference he was to deliver two lectures and chair one
of the sessions. According to the program, which was introduced in evidence, those invited to attend this meeting were eminent
scientists and it was from them that Pfizer hoped to obtain advice concerning future drug development.
15
In January 1996, Dr. Leenen was contacted by the defendant Paul Webster and asked whether he would agree to
be interviewed for a documentary program which was in the preparatory stages. Dr. Leenen agreed to participate. When he
requested that Mr. Webster provide him with some information concerning the topics to be discussed, he was assured that the
interviewer would be interested in his views on the science of CCBs and the current literature.
16 For a considerable period of time prior to broadcast and certainly at the date of broadcast, Dr. Leenen's position on calcium
channel blockers had been well known within the scientific community. He had written an article which had been accepted by
the American Journal of Hypertension in August 1995 and published in January 1996, in which he concluded that there was
clear evidence demonstrating short term nifedipine to be detrimental for outcome in patients with coronary artery disease. The
article, however, pointed out that the evidence with respect to the longer acting formulation was limited.
17
During his discussions with Mr. Webster, Dr. Leenen mentioned this article and forwarded it along to the CBC prior
to his interview. Those involved in the production of this program had to have known his oft and clearly stated position on
CCBs, a position which, on the evidence before me, bears little difference to that of any of the other experts contacted and
interviewed by the fifth estate.
18
Nevertheless, in order for Nicholas Regush to advance his thesis, it was necessary to portray Dr. Leenen as a defender
of the CCBs, someone whose views contrasted sharply with those of the drug's critics. As Bellamy J. observed in Myers v.
Canadian Broadcasting Corp. (1999), 47 C.C.L.T. (2d) 272 (Ont. S.C.J.), a companion action launched by one of the other ad
hoc advisory committee members, critics of CCBs, including and in particular Dr. Brill-Edwards, were portrayed as the "good
guys" while the so-called defenders of these drugs, which included Dr. Leenen, were the "bad guys."
19
It is Dr. Leenen's position that he was defamed by this program and that the innuendoes arising from the broadcast have
libelled him both personally and professionally. In advancing this position, Dr. Leenen relies upon the entirety of the broadcast,
including its introduction, text, visualizations, context and tone.
20
The defendants say that those portions of the program which do refer to Dr. Leenen are not capable of constituting
defamation and that a fair and reasonable reading of the portions of the broadcast complained of demonstrate that they are
incapable of supporting the innuendoes alleged. In addition to that, the defendants rely upon the following defences:
1. Insofar as the words complained of in support of the alleged innuendoes consist of statements of fact, they are
true in substance and in fact;
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2. Insofar as the words consist of expressions of opinion, they are fair comment because those opinions are honestly
held in good faith; and
3. In any event, the subject matter of the program is one of undoubted public interest, and protected by qualified
privilege, based upon the right of Canadians to know about issues that impact on the health and welfare of thousands
of Canadians taking CCBs (including nifedipine), and the manner in which the H.P.B. carries out its mandate of
protecting the public from harm and the corresponding duty or interest of the defendants in publishing the broadcast.
21

Finally, the defendants deny any malice towards the plaintiff.

Issues
22

The following issues are before the court:
(a) Are the words complained of by the plaintiff, when viewed in the context of the entire program, defamatory of
the plaintiff?
(b) Are the facts which comprise the defamatory material true and, if so, is that an absolute defence?
(c) If the references are defamatory, are the defendants protected because they fall within the defence of qualified
privilege?
(d) Insofar as the words may consist of expressions of opinion, are they fair comment because those opinions are
honestly held in good faith?
(e) If the words complained of do fall within the defence of qualified privilege and/or fair comment, has the plaintiff
shown malice on the part of the defendants so as to negative these defences?
(f) If the plaintiff has been defamed and either the defences are inapplicable or are negatived by malice, what is the
measure of Dr. Leenen's damages?

The Program "The Heart of the Matter"
23
This program began with a story outline prepared by the defendant Nicholas Regush entitled "Canada's Worst Drug
Disaster." As evidenced by his two books, Safety Last and Condition Critical, Mr. Regush had long believed that the H.P.B. was
in the pocket of the multinational drug companies and was more concerned with saving company profits than the regulation of
drugs coming onto the market in Canada. Prior to becoming a television producer, Mr. Regush, a medical writer for the Montreal
Gazette, had exhibited aggressive criticism of Health Canada and the drug industry generally.
24 Intrigued by the controversy surrounding Dr. Psaty's abstract, Mr. Regush began to put the framework of a story together
during the summer of 1995, following a telephone call from the defendant Paul Webster. Although Mr. Webster had initially
attempted to persuade Mr. Regush to develop a program for the fifth estate concerning another drug, the subject soon turned to
calcium channel blockers. Shortly after this conversation, Mr. Regush contacted Dr. Brill-Edwards upon whom he had relied
previously as a source of information for stories he had written about the H.P.B. According to Mr. Regush, Dr. Brill-Edwards
provided him with vague but tantalizing information about CCBs and what she perceived as turmoil within the H.P.B.
25
Following his conversation with Dr. Brill-Edwards, Mr. Regush wrote to the defendant David Studer, the executive
producer of the fifth estate, and eventually travelled to Toronto to "pitch" his story. By the end of October 1995, Mr. Regush and
the CBC had entered into a contract under which he would produce a program for the fifth estate for the total fee of $16,500.
He was to be subject to the full editorial discretion of CBC. The defendant Paul Webster was to be the program's researcher
and the defendant Trish Wood its host.
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26 Although the story outline prepared by Mr. Regush was only four pages in length, it spoke volumes about his views of the
H.P.B., and obviously contained many of Dr. Brill-Edwards' own biases about the manner in which the regulatory agency was
operating. Dr. Brill-Edwards had attended the September ad hoc advisory committee meeting as an observer, and although the
minutes from this meeting disclose no reference to her voicing any concerns about either the manner in which the meeting was
being conducted or the consensus views reached, by the fall of 1995, she was feeding confidential information to Mr. Regush
and soon became the central figure in the program. Focusing largely upon Dr. Brill-Edwards, the program presented her in an
almost heroic role, as someone who out of conscience resigned from the H.P.B. in early 1996 because of her concerns over
the regulatory process. Although never having been assigned to the CCB dossier, Dr. Brill-Edwards took it upon herself to
champion the cause, as she became highly critical of the H.P.B.'s handling of the CCB controversy. In her opinion, the H.P.B.
was glossing over its earlier role in the approval of these drugs in 1981 and later in the early 1990s. What the program didn't
disclose, however, was Dr. Brill-Edwards' long standing employment dispute with the agency which in 1992 had culminated in
the elimination of her position as Assistant Director, Medical. Needless to say her unhappiness increased after she was rejected
as being unqualified for the position of Director of the H.P.B.
27 On the program, apart from her general criticisms of the agency, she was portrayed as being highly critical of the process by
which the ad hoc advisory committee members were chosen, the manner in which the meeting was conducted, and the tameness
of the committee's recommendations as reflected in the draft "Dear Doctor" letter submitted to the H.P.B.
28 At approximately the 24-minute mark of the program Dr. Leenen is introduced as a defender of CCBs. Following a brief
discussion of Dr. Leenen's views on the difference between the short and the long acting formulations, a discussion which in
my judgment entirely trivializes Dr. Leenen's science, another physician, one of the so-called "good guys," Dr. Robert Rangno,
a British Columbia cardiologist states:
If it looks and feels and smells like a skunk, it is a skunk. You can try to spray deodorant to mask the skunk, but it's still a
skunk. Long acting calcium channel blockers belong to the same family as the short acting.
The context of this, of course, is important because these exchanges follow a sensationalized introduction in which Ms. Wood
describes a drug,
That's been swallowed by thousands of Canadians, a drug that may have caused a huge number of deaths.
And Dr. Brill-Edwards:
The numbers involved are off the scale that we know, if you see what I mean. Usually a hundred, a thousand patients is wild
— that's already a big problem. We're talking here thousands, tens of thousands, maybe more than that worldwide certainly.
Being a television program, all of this is presented in a highly dramatized fashion with eerie music and frightening visual scenes.
29
The introduction of Dr. Leenen also follows a discussion between the host and the Deputy Attorney General of
Minnesota on the subject of a Bayer subsidiary (a manufacturer of nifedipine) agreeing to a settlement as a result of kickbacks
to pharmacists. Thus, by the time the viewer meets Dr. Leenen, the subject of killer drugs, kickback schemes, secret files within
H.P.B. purportedly showing the drug's "tainted history" and Dr. Brill-Edwards' views have already been aired.
30
Dr. Leenen is introduced simply as a cardiologist at the Ottawa Civic Hospital. Curiously, his position as Director of
the Hypertension Unit of the Ottawa Heart Institute, and the fact that he is also a pharmacologist as well does not make it to
air. It is apparent that Dr. Leenen is a "bad guy."
31 The next reference in the program to Dr. Leenen follows a tasteless and insulting interview by Ms. Wood with Dr. Agnes
Klein, the acting Director of the H.P.B.'s Bureau of Prescription Drugs. In that interview, the spectre of the ad hoc committee's
impartiality is raised, in which Ms. Wood states:
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He (referring to Dr. Martin Myers) wasn't the only member of the committee appearing to have a possible conflict of
interest either. The committee's chair was Dr. Frans Leenen. Just a few months before he was appointed he signed a widely
distributed letter to doctors downplaying criticisms of calcium channel blockers. It was circulated by the Montreal-based
company Pfizer which manufactures a drug similar to nifedipine.
At that point Dr. Leenen, as the evidence discloses, without any forewarning, is shown a letter to which he responds, "I don't
have my glasses so I can't read it." The defendant Wood then states:
You want me to tell you what it is? It's a letter that you were a part of which essentially takes apart some of the analysis
done of short term calcium channel blockers. You remember that?
To which Dr. Leenen replies:
Yeah, I think I do now. I don't remember the content any more, but I remember the letter vaguely.
The defendant Wood then states:
Well, it's a fairly rousing criticism of the work of doctors who'd been looking into the short acting drugs and how they
might be a problem. Do you remember in this letter that you released it not through an objective journal but that you
released it through Pfizer?
32
After broadcasting a portion of her interview with Dr. Pierre Roland, the medical director of Pfizer, who says the April
4th, 1995 letter was a collaborative effort, Ms. Wood in a clever segue says:
The fifth estate has learned there was to be more collaboration. Dr. Leenen was going on a trip to Egypt courtesy of Pfizer.
Turning to Dr. Leenen she asks:
So Pfizer is paying people to go on a cruise down the Nile to educate them about a drug that they make — is that right?
By now Dr. Leenen's responses are meaningless, which, in addition to the segment about his glasses, only serve to portray him
in a foolish and demeaning light.
33 The next reference to Dr. Leenen in the program concerns the manner in which the ad hoc advisory committee conducted
itself. The program portrays Dr. Brill-Edwards as being highly critical of the committee for not examining the H.P.B.'s nifedipine
files which, if the committee had bothered, would have revealed in the words of Ms. Wood, "a shocking 15 year old entry, an
entry that had predicted the drug might be trouble." This followed a broadcast portion of the interview with Dr. Klein where,
after being interrupted by Dr. Klein's media chaperone, the defendant Wood rather haughtily states:
I'm sorry, we're talking about the scientific credibility of this department. If you don't think that's important enough to let
us finish up here, that's your call.
34
These entries from confidential H.P.B. files obviously found their way into the hands of the CBC through Dr. BrillEdwards, and the strong suggestion of the interviewer is that the files were there to be seen and that the committee simply
didn't bother to look at them. Again, Dr. Leenen's response through the process of editing, is quite meaningless and does not
reflect his position. It was never within the committee's mandate or the expectation of the H.P.B. that they would review the
agency's files leading to the approval of these drugs. As Dr. Leenen had carefully explained in his interview with Ms. Wood,
they were simply there to advise the branch on the extrapolation of data concerning the short acting version of this drug to the
longer acting formulation, to review the current literature and their clinical experiences, and to provide a recommendation by
way of a draft letter to the H.P.B.
35

Nevertheless the point was hammered home this way:
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Wood: But the Dear Doctor letter was nearing completion.
Dr. Brill-Edwards found out and decided to do some writing of her own. On January 3rd she wrote a memo to her boss, Dr.
Vincent Krupa, asking that a task force, free of conflict of interest, be promptly set up to review the agency's Nifedipine
files and that all data and discussions be open to the public. Twelve days later Dr. Krupa replied.
Brill-Edwards: The response I received was, We share your concerns about the health hazard, without stating any specifics,
but we have confidence in the committee members, and they're respected cardiologists in the Canadian community. And
it was very clear that nothing really was going to be done differently.
Wood: Yet Dr. Brill-Edwards tried again. On January 19th she delivered a letter outlining her concerns about Nifedipine,
this time to Kent Foster, Assistant Deputy Minister for the Health Protection Branch. She wanted to be on record as having
requested a reconsideration of the branch's letter, because by then she realized she was losing the battle.
Brill-Edwards: It's very destructive of your whole being to live with this day in and day out. People are dying, people who
don't need to die are dying and there seems no way to deal with it. If you try to do something, you don't get anywhere.
Wood: That same day Dr. Brill-Edwards wrote her last memo on the subject of calcium channel blockers. It was to Michelle
Jean, Deputy Minister of Health for Canada. It said, "It is my paramount concern that the department must not continue to
place the interests of the pharmaceutical manufacturers ahead of the protection of public safety." After 15 years of service
to the Health Protection Branch, on January 19th Dr. Michelle Brill-Edwards handed in her resignation. It was accepted
without comment.
A little further along Ms. Wood states:
Four days after Dr. Brill-Edwards resigned, the branch issued its " Dear Doctor" letter to all physicians and surgeons in
Canada. It lacked urgency on short acting nifedipine but suggested that doctors stop prescribing it. And it steered clear of
specific concerns about the longer acting forms of the drug and only advised physicians that new studies were in progress.
36
Finally, at the very end of the program, as the credits are rolling, the producer saw fit to replay portions of Ms. Wood's
interview with Dr. Klein dealing with Dr. Leenen's possible conflict of interest, as well as the segment showing him unable to
read the letter produced to him without his glasses. The program concludes with Leenen saying, "I can't read it, I can't read it."
Defamation
37
Much has been written about the law of defamation which need not be repeated here. In The Law of Defamation in
Canada, 2d ed. (Toronto: Carswell, 1999 Release 2) Professor Raymond E. Brown captures the somewhat archaic character
of the law in this area when he states at pp. 1-2:
The law of defamation has been unkindly referred to as a "mausoleum of antiquities peculiar to the common law and
unknown elsewhere in the civilized world" ...Even for those who have studied the law of defamation well and have mastered
its intricacies, it remains "a labyrinth of uncertainties, of false clues, blind alleys, and unexplored passages." As a result
we have become the beneficiary "of centuries of haphazard, Byzantine and often baffling evolution.
38
In attempting to apply the general principles of the law of defamation to a particular set of facts, one is inevitably
confronted with the need to weigh the delicate balance between the protection of reputation and the safeguarding of freedom
of expression. As was pointed out by Cory J. in Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), there
must be achieved a proper balance between the important social value of protecting reputation from damage and the equally
important Charter value of freedom of expression.
39 The threshold test is whether the statement or broadcast is defamatory either through its natural and ordinary meaning or
through innuendo. Once a statement is found to have been defamatory, an automatic inference of malice is raised on the part of
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the defendants which causes the burden to shift to the defendants to negative the inference of malice by establishing one of the
common law defences. If the elements of one of the defences are made out, the burden shifts back to the plaintiff to demonstrate
that actual or express malice does exist. Malice then proven functions to negative the operation of the defences.
Issue 1: Are the words complained of, when viewed in the context of the entire program, defamatory of the plaintiff?
40 A defamatory statement is one which has a tendency to injure the reputation of the person to whom it refers, a statement
which tends to lower that person in the estimation of right-thinking members of society generally and, in particular, to cause the
person to be regarded with feelings of hatred, contempt, ridicule, fear, dislike or disesteem. The very essence of a defamatory
statement is its tendency to injure reputation, which is to say all aspects of a person's standing in the community.
41

To show defamation, the onus is on the plaintiff to prove three elements:
(a) that the words complained of were published;
(b) that the words complained of refer to the plaintiff; and
(c) that the words complained of, in their natural and ordinary meaning, or in some pleaded extended meaning, are
defamatory of the plaintiff.
(Hodgson v. Canadian Newspapers Co. (1998), 39 O.R. (3d) 235 (Ont. Gen. Div.) at 248.)

42 I will not deal with the first two at length. Suffice to say that in the present case there was publication and indeed reference
to the plaintiff. What then does the expression "natural and ordinary meaning" convey in the context of defamation cases? In the
present case the defamation is said to arise from inference or implication which is called a false innuendo and which includes
any meaning which does not require the support of extrinsic facts passing beyond general knowledge.
43 The pleadings in the present case are of the detailed sort required in an action such as this and which set out the meanings
that the words complained of are alleged to bear. These are often referred to as the "stings" of the publication, and it is from
these allegations that a defendant must determine the defences available and the evidence required to meet the case.
44
The assessment of whether words are defamatory would depend on their meaning. The prima facie meaning to be
attributed to words is determined by an objective test based on their natural and ordinary meaning, which would be inferred
by a reasonable and fair-minded listener (or reader) who has no special knowledge of the facts. The special meanings intended
or understood by the parties are not relevant to this determination. The standard should not be so low as to unduly stifle free
expression, nor so high as to imperil the ability to protect the integrity of a person's reputation. The plaintiff is required to prove
that the ordinary reasonable person might have understood the article in a defamatory sense. The plaintiff does not have to
prove that persons to whom it was published in fact did think less of him. It is important, therefore, to try to understand what
ordinary viewers of this program across the country would infer the words mean, given their general experience and knowledge
of public affairs: See Lewis v. Daily Telegraph Ltd., [1963] 2 All E.R. 151 (U.K. H.L.) at p. 154; Black v. Canadian Newspapers
Co. (1991), 6 C.P.C. (3d) 324 (Ont. Gen. Div.).
45 Television, as compared with print media, has the potential of a far greater impact, and because of its audio-visual nature
the words used may be of less importance than other aspects of the broadcast. Thus, in the present case, as in all cases of
television libel, it is important to consider not only context but also the manner in which the program is presented. This issue
has been considered in a number of cases, including Color Your World Corp. v. Canadian Broadcasting Corp. (1998), 38 O.R.
(3d) 97 (Ont. C.A.), where at page 107, Abella J.A. stated:
There is no doubt that the audio-visual dimension of a television broadcast can transform the impression one might
otherwise get from a statement. The audio-visual aspects of a broadcast bring into play unique features such as voice
intonation, visual background, facial expression, and gestures, all of which can accompany the articulated facts to dramatic
effect. Because of these distinguishing factors in a broadcast, the overall impression, in addition to the accuracy of the
statements, is relevant.
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She continued:
When determining how a reasonable viewer might perceive the meaning of a broadcast, we must look not only to image,
sound and sequence, we must also look to the actual words used. If the content of those words is not distorted by the audiovisual aspects of the broadcast, they should be deemed the primary conveyor of a program's meaning.
46
While I must accept that the words, so long as they are not distorted, should be deemed the primary conveyor of a
program's meaning, they are not the only conveyor. As Cory J.A. (as he then was) stated in Grossman v. CFTO-TV Ltd. (1982),
39 O.R. (2d) 498 (Ont. C.A.) at page 502:
The allegedly libellous article in a newspaper could be kept, reviewed, and analyzed over an extended period....
On the other hand, television or radio broadcasts can be ephemeral and fleeting. Ephemeral though it may be, the impact
of a broadcast may be far greater than that of a newspaper article. The audio-visual effect can be devastating. The words
used in the broadcast may be of secondary importance to a number of other features. The intonation, tone of voice and
inflexion can make innocent words defamatory. A voice combined with background effects, scenery, music or images can
still more readily lead to an insidious result where, although innocent words are used, a person is held up to the most
flagrant ridicule and contempt.
47 In Vulcan Industrial Packaging Ltd. v. Canadian Broadcasting Corp. (1979), 23 O.R. (2d) 213 (Ont. Master) at page 226,
Master Sandler referred to a news documentary or an investigative journalism television program when he stated:
This type of program is still an audio-visual presentation and can rely on the visual element to communicate the desired
message relying on the old adage "a picture is worth a thousand words." In my view, the same type of considerations apply
to this type of television program as apply to a television play, since they both have the vast potential for presenting a
message from elements in the program, other than the spoken words themselves.
48 Thus, in assessing whether a television program is defamatory, it is not simply the words as literally spoken that are to be
considered, rather it is the entire thrust and effect of the program that must be evaluated including the overall impression left
with viewers, and in that regard one must look at the actual words used together with the image, sound and sequence.
49
With this test in mind, one must determine, as a question of law, whether the words complained of by the plaintiff
Dr. Leenen are capable of bearing the meanings alleged. Although a motion for non suit was brought in Myers v. Canadian
Broadcasting Corp., (supra), no such motion was brought in the present case. Nevertheless that threshold question of law must
be determined. If the words complained of are capable of more than one meaning, the question as to what meaning they actually
bear in the publication is one of fact which, in the circumstances here, must be determined at the end of the trial after all the
evidence is in. One does not select a meaning that is the harshest and most extreme because the test assumes a reasonable and
fair-minded audience rather than one that is looking to the question of the plaintiff's reputation. It is, therefore, for the trier
of fact to determine whether the words complained of, when considered in the context in which they were presented, would
reasonably lower the plaintiff in the estimation of an ordinary, objective, reasonable member of society who, with common
sense, is reasonably thoughtful and informed, but who does not have an overly fragile sensibility.
50 It is the position of the plaintiff that the "stings" of the libel in the present case were never expressed or stated in so many
words, but rather arose through "innuendo" or inference from the broader context and from association within the publication.
51 It is the position of the defendants that the innuendoes alleged in the statement of claim are not capable of meaning or of
being taken by a reasonable and fair-minded viewer to mean what the plaintiff alleges. The defendants argue that the broadcast
carefully highlights the distinction between long and short acting CCBs, and presents the issue of safety in terms of a genuine
difference of opinion among qualified professionals and regulators.
52
As to the plaintiff's allegations respecting the innuendoes related to conflict of interest, the defendants submit there is
nothing they say in the broadcast that is capable of meaning or being taken by a reasonable and fair-minded viewer to mean
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that Dr. Leenen was in an actual conflict of interest which in fact compromised his objectivity or that he acted dishonestly in
that regard. They say that the broadcast was careful and fair in addressing those issues in terms of "appearance of a possible
conflict of interest" rather than actual conflict on his part.
53
Finally, with respect to the alleged innuendo that Dr. Leenen, as chair of the ad hoc advisory committee, deliberately or
negligently failed to review the H.P.B.'s entire file on CCBs, they argue that the broadcast merely draws to the viewer's attention
the fact that the committee did not review these files before drafting the "Dear Doctor" letter when, according to Dr. BrillEdwards, they would have had complete access to those files, if requested.
54

Let us examine the stings. It is the plaintiff's position that he has been defamed in four identifiable areas:
(a) Innuendo that Dr. Leenen supported the prescribing of killer drugs;
(b) Innuendo that Dr. Leenen was in a conflict of interest;
(c) Innuendo that Dr. Leenen was receiving a pay-off or a kickback from Pfizer; and
(d) Innuendo that Dr. Leenen acted negligently or dishonestly as chair of the ad hoc advisory committee.

(i) Innuendo that Dr. Leenen supported the prescribing of killer drugs:
55
The plaintiff argues that through innuendo the words complained of are capable of giving rise to the meaning that Dr.
Leenen supported the prescribing of killer drugs. The plaintiff argues that the program introduces CCBs as a drug which is
killing tens of thousands of patients and that there is little difference between the short acting and the long acting formulations.
Dr. Leenen is presented as a "cardiologist" at the Ottawa Civic Hospital, who publicly supports the use of long acting CCBs,
arguing that they are safe because he believes they affect the heart differently. In order to emphasize the point that there really
is no difference between the two formulations, the program presents the view of another cardiologist, Dr. Robert Rangno, who
spoke of the "skunk" analogy.
56
I disagree with the defendants' position that they presented a careful and clear distinction between the two formulations.
Rather than presenting a fair and balanced discussion of different views among qualified professionals, the program simply
expanded upon Mr. Regush's slanted and biased story outline. Rather than exploring, in a thoughtful way, differences of scientific
opinion, the program effectively set up heroes versus villains and, in my view, when considered in the context of the entire
broadcast, without any doubt presented a false innuendo related to Dr. Leenen's support of long acting CCBs.
57 Further, all of this was done within the context of Dr. Leenen appearing to have a possible conflict of interest, given that
just months before he had co-authored the "Dear Colleague" letter circulated by Pfizer, and then in September 1995 had chaired
the ad hoc advisory committee. The April 4th, 1995 letter is described by the host as a widely-distributed letter to doctors
"downplaying criticisms of CCBs," and Dr. Leenen as a rousing critic of the Psaty study, someone beholden to Pfizer who was
going on a " cruise down the Nile to educate Pfizer about a drug that they make." It is the plaintiff's position that what the
audience heard and saw during the first 24 minutes of the program, before Dr. Leenen's introduction, created the impression that
the plaintiff was aware of the deadly nature of long acting CCBs. After hearing about the plaintiff's alleged conflict of interest
and his relationship with Pfizer, the impression created was that he supported or condoned the use of long acting CCBs without
concern for the health and safety of patients. The plaintiff says that he is presented as someone providing false reassurances
about the safety of long acting CCBs and someone guilty of dangerously wishful thinking that these agents are not going to
be just as harmful as the short acting versions.
58 The defendants say that a fair and reasonable reading of the portions of the broadcast complained of by Dr. Leenen show
that they are incapable of supporting the innuendoes alleged. They argue that most of the portions of the broadcast complained
of are not "of and concerning" Dr. Leenen, and that the portions that do refer to or concern Dr. Leenen do not give rise to the
extraordinary meanings alleged. Nowhere in the broadcast, they argue, do the defendants say that long acting CCBs are causing
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patients to die, nor does the broadcast allege that Dr. Leenen believes or is aware that long acting CCBs cause patients to die
or that he is unconcerned about patient safety.
59
I find that the cumulative effect of the broadcast indeed is capable of bearing the meaning alleged by the plaintiff.
Following a rather sensationalized introduction and against the backdrop of the interviews with Dr. Brill-Edwards and other
critics and the notion that tens of thousands of patients have died as a result of taking nifedipine, Dr. Leenen is introduced as a
defender of long acting CCBs in a context where the viewer is given very little information as to the difference between the two
formulations. Added to this is the whole spectre of conflict of interest. The cumulative effect, in my view, is capable of bearing
the meaning that Dr. Leenen was less interested in patient safety than he was with the preservation of corporate profits.
60 By presenting Dr. Leenen as a defender of CCBs and someone who advocates their safety, in the face of the introductory
material, not only is Dr. Leenen's science entirely misrepresented but also, on an objective basis, information is presented that
is capable of meaning that he was dishonest, negligent, uncaring and foolish. The broadcast does not have to allege directly that
Dr. Leenen believed or was aware that long acting CCBs caused patient deaths or that he was unconcerned. When the broadcast
is considered as a whole and given the context in which Dr. Leenen was presented, the innuendo is there. Reinforcing this is
the interview with Dr. Sidney Wolfe, a citizen's advocate from the United States, who stated that it was dangerously wishful
thinking to suggest that long acting nifedipine was not as harmful as the short acting version. Together with Dr. Rangno's rather
forceful "skunk" analogy the message is clear.
61
The defendants argue that Dr. Leenen did indeed advocate the safety of long acting CCBs because he believed the
Canadian Hypertension Society guidelines should be followed, and that in his letter of April 4th, 1995 he recommended against
altering treatment strategies deemed safe and effective. That does not tell me, nor should it have told the CBC, that Dr. Leenen
simplistically argued in favour of their safety. In fact, from all of the information available to the CBC at the time of broadcast,
they knew or ought to have known of Dr. Leenen's very cautious views about the use of CCBs and further that his letter of April
4th, 1995 simply reiterated statements made in the United States by concerned agencies and Dr. Psaty himself following the
release of the abstract. That message was clear: Do not change treatment strategies that are working and follow the guidelines.
The statement by Dr. Brill-Edwards "I was appalled but not surprised" when asked about the final "Dear Doctor" letter issued by
the H.P.B., along with the statement that the letter "lacked urgency," when taken together in the context of the overall presentation
of Dr. Leenen, was capable of bearing the meaning that Dr. Leenen was somehow compromised and that he did not care about
the deaths of tens of thousands of patients. In light of the program's mischaracterization of the "Dear Doctor" letter which Dr.
Leenen had drafted following the ad hoc committee meeting, the viewer is left with the impression that something was wrong
with the outcome of the committee meeting probably due to Dr. Leenen's conflict of interest. In the broadcast, Dr. Brill-Edwards,
amongst other things, complains that Dr. Leenen allowed Dr. Myers to dominate the meeting, that Dr. Myers' foremost concerns
were about company profits and that somehow Dr. Leenen allowed this to occur. Nothing could be further from the truth when
one carefully reviews the minutes of the September 18th meeting. Nowhere in the meeting of this committee, as revealed by the
minutes, did Dr. Leenen suggest that long acting calcium channel blockers were safe. In fact, at the conclusion of the meeting
the minutes state the following:
Dr. Leenen concluded by saying that in light of the evidence of adverse outcome with the short acting agents, one cannot
assume that the long acting are safe. It is critical to get outcome studies on the long acting agents and Dr. Leenen suggested
a letter to the company to this effect. Dr. Leenen, as chairman, is to formulate the draft which will be sent around for
everyone's input and consideration.
62
Overall the manner in which Dr. Leenen is portrayed in the program starkly contrasts with the sympathetic and positive
portrayal of Dr. Brill-Edwards. While Dr. Brill-Edwards, as an act of conscience, is forced to resign from the H.P.B., Dr. Leenen,
one of the villains, gets to go on a cruise down the Nile. All critics of the safety of CCBs are portrayed favourably throughout
the program, whereas the so-called defenders of CCBs, including Dr. Leenen, are portrayed in a negative way.
63 Accordingly, I find that the words complained of in the broadcast concerning the plaintiff, when considered in the context
in which they were presented, are capable of conveying to the mind of the ordinary, reasonable, fair-minded viewer the innuendo
that Dr. Leenen supported the prescribing of killer drugs.
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(ii) Innuendo that Dr. Leenen was in a conflict of interest:
64 The next false innuendo complained about is the presentation of Dr. Leenen as having a conflict of interest. The plaintiff
says that the consequences of this allegation of conflict of interest would have a devastating impact on an audience in light of
the assertions at the outset of the program that people are dying who don't need to die. The innuendo is that Dr. Leenen's advice
as chair of the ad hoc advisory committee reviewing CCBs was somehow compromised by conflict of interest in favour of the
pharmaceutical industry, and that his recommendations lacked urgency.
65
Following the interview with Dr. Klein, the defendant Wood refers to Dr. Leenen, the committee's chair, as having a
possible conflict of interest because just a few months before serving on the committee he signed a widely distributed letter
to doctors downplaying criticisms of CCBs. This letter was circulated by Pfizer and is characterized by Ms. Wood as "a fairly
rousing criticism of the work of doctors who'd been looking into the short acting drugs and how they might be a problem."
During this portion of the broadcast, Ms. Wood talks about Dr. Brill-Edwards writing to Dr. Krupa requesting a new taskforce
free of conflict of interest. It is during this portion of the broadcast that the words "conflict of interest" are highlighted on the
screen for a full six seconds.
66
The defendants argue that there is a significant difference between alleging actual conflict of interest and appearance of
conflict of interest. The broadcast, they say, took the position only that Dr. Leenen had "an appearance of possible conflict of
interest" when he served as chair of the advisory committee after having signed the "Dear Colleague" letter.
67
I recognize that if the content of the words is not distorted by the audio visual aspects of the broadcast then they should
be deemed the primary conveyor of the program's meaning: Color Your World Corp. v. Canadian Broadcasting Corp., (supra).
I have carefully applied the distortion test. Considering the content of the words, the information omitted from the program, the
editing decisions made, the selection of images and music, along with the facial expressions and tone of voice of the interviewer,
I conclude without much difficulty that in assessing the overall impact of the audio-visual elements the meaning is clear: Dr.
Leenen was compromised. In fact, while there is a brief reference to the words " appearance of possible conflict of interest," there
are many other instances throughout the broadcast where the words "conflict of interest" are used without any such qualification.
68
The program at one point focuses on Dr. Brill-Edwards' memorandum to the Assistant Deputy Minister dated January
19th, 1996 and part of the content of this memo shown to viewers states that the "expert advice was compromised by conflict
of interest in favour of the pharmaceutical industry." Taken together with Dr. Klein's interview where the issues of objectivity,
impartiality and conflict of interest are raised, the manner in which the program deals with Dr. Leenen having co-signed the
April 4th, 1995 letter circulated by Pfizer, and considering the omission of important information surrounding that letter which
the program completely mischaracterizes, I find that a false impression is created regarding the plaintiff's concerns about the
safety of CCBs and whether he was in a conflict of interest.
69
The segue from the discussion between Ms. Wood and Dr. Roland about the April 4th, 1995 letter, using the word
"collaboration," into the subject of Dr. Leenen's trip to Egypt courtesy of Pfizer, the plaintiff says, simply enhances the notion
of conflict of interest, without advising viewers that in fact Dr. Leenen, a member of Pfizer's Cardiovascular Advisory Board,
was going to be at the conference in Egypt, giving two lectures and chairing another session. It is the plaintiff's position that
the omission of these key facts distorted the story, misinformed the audience and created a false impression about the plaintiff's
interaction with Pfizer while he served on the H.P.B.'s advisory committee. I agree that this, along with the words " So Pfizer
is paying people to go on a cruise down the Nile to educate them about a drug they make — is that right" and Ms. Wood
asking Dr. Klein, "Dr. Leenen, was he associated with a drug company?" followed by her saying, "We have a letter that has
his endorsement on it that he did for Pfizer defending calcium channel blockers," are all capable of bearing the meaning that
Dr. Leenen was seriously compromised when he served as the committee's chair. I do not accept the defendants' submission
that the issue of whether or not the mandate of the committee was over is irrelevant to the appearance of conflict. Mr. Regush
clearly understood, prior to broadcast, that Dr. Leenen had received the invitation to attend the conference in Egypt after his
work on the ad hoc advisory committee had been completed.
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70 The placement of the conflict of interest allegations against Dr. Myers as a backdrop to the conflict of interest allegations
about Dr. Leenen clearly created an association capable of colouring the audience's impression of the plaintiff as being guilty
of a serious conflict of interest.
71 Following an interruption by Dr. Klein's media chaperone the host informs viewers that the interview continued "despite
frequent interruptions." This segment was capable of not only making Dr. Klein appear evasive, but also in turn making her
answers to questions about Dr. Leenen's impartiality look less credible, creating an impression that the plaintiff was guilty of
conflict of interest.
72 The plaintiff also argues that by failing to inform viewers of the fact that Dr. Leenen was unaware of the existence of the
H.P.B.'s conflict of interest guidelines when he served on the committee, the story was distorted and completely misrepresented
the plaintiff's position concerning conflict of interest.
73
Much was made of these guidelines at trial. The defendants argue that they clearly applied to an H.P.B. committee such
as the one Dr. Leenen chaired. The defendants also insist the plaintiff was given sufficient opportunity during the interviews
to respond to any conflict of interest and they were satisfied Dr. Leenen's response was categorical in that he did not appear
to accept that he had any conflict.
74
I have examined these guidelines in detail and I accept the evidence of Dr. Krupa that they did not apply to this
committee. The fact is that Dr. Leenen was never informed about any conflict of interest guidelines by anyone until Ms. Wood
mentioned them to him during his on-camera interview. Despite the fact that the plaintiff told Ms. Wood that he had never
seen the guidelines, she failed to inform Dr. Leenen of her earlier interview with Dr. Klein, who had stated that he might have
violated them. Dr. Klein, quite frankly, had been caught completely unaware by the interviewer when she made this assertion.
Nevertheless, the defendants broadcast a segment suggesting that Dr. Leenen was in violation of H.P.B.'s conflict of interest
guidelines, without providing him with an opportunity to defend himself. The plaintiff argues that the defendant Wood used
an erroneous fact as the basis for stating to Dr. Klein that it appeared as though the plaintiff had violated the H.P.B.'s conflict
of interest guidelines. The April 4 th "Dear Colleague" letter co-signed by Dr. Leenen, I have concluded, was not in any way
an endorsement of Pfizer, but rather a carefully crafted letter sent for the purpose of assisting physicians in the treatment of
hypertension.
75 Overall, the ordinary, reasonable, right-thinking viewer would conclude that Dr. Leenen indeed was in a serious conflict
of interest. I have concluded that the cumulative effect of the broadcast is capable of bearing the meaning that Dr. Leenen, when
he served as chair of the ad hoc advisory committee, was in a conflict of interest. More specifically, the words complained of
are capable in law of meaning that Dr. Leenen's advice to the H.P.B. was compromised by a conflict of interest in favour of the
pharmaceutical industry. In essence, he is accused of providing the H.P.B. with wrong advice with the result that the " killer
drugs" were not removed from the market and, as a result, people are dying who should not be.
(iii) Innuendo that Dr. Leenen was receiving a pay-off or a kickback from Pfizer:
76
The plaintiff complains that by innuendo he is presented as someone receiving a pay-off or a kickback from Pfizer in
the form of "a trip to Egypt, courtesy of Pfizer," and "a cruise down the Nile." It is the plaintiff's position that the words were
intended and understood to mean that his work as chair of the ad hoc advisory committee was not objective, was not impartial
and was influenced by a multi-national pharmaceutical company. In this regard, the plaintiff says that Ms. Wood's interview
with Dr. Klein raises the issue of the impartiality and objectivity of the committee members. He maintains that Ms. Wood's
description of the April 4th letter as an "endorsement" from Dr. Leenen defending CCBs, and Dr. Klein's interview where she
stated the guidelines may well have been violated serve to promote this innuendo. The plaintiff also points to Dr. Brill-Edwards'
comments during the broadcast where she thought the first draft of the "Dear Doctor" letter downplayed the risks and, with
respect to the letter eventually issued by H.P.B., she was appalled but not surprised by its content.
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77 Through Dr. Brill-Edwards, the plaintiff contends that the committee is cast as a small group dominated by Dr. Myers who
had already judged the situation. Ms. Wood asked Dr. Klein if it was objective science to have someone who had previously
appeared before the H.P.B. on behalf of a drug company later serve on an advisory committee. Following this interview, the
audience is informed about Dr. Leenen's alleged conflict of interest and his alleged association and collaboration with Pfizer.
The plaintiff argues that this sequence portrayed him as neither objective nor impartial and influenced by Pfizer.
78
The whole spectre of the cruise down the Nile, the plaintiff argues, was portrayed as a pay-off or a kickback for looking
after Pfizer's interests and for his support of the use of CCBs. The notion of kickbacks was introduced very early in the program
through Ms. Wood's discussion with the Attorney General of Minnesota about a kickback investigation. The impression left, it
is argued, is that by drafting a "Dear Doctor" letter lacking urgency and steering clear of specific concerns about long acting
CCBs, the committee had pre-judged the issue and that Dr. Leenen was being paid off with the "cruise." The tone of voice and
the facial expression of the defendant Wood in stating, " So Pfizer is paying people to go on a cruise down the Nile to educate
them about a drug they make — is that right?" is one of complete disdain towards the plaintiff. Her contempt for Dr. Leenen is
palpable. This is reinforced by Dr. Brill-Edwards' statement that she was appalled but not surprised by the "Dear Doctor" letter,
all of which was presented in the context of Dr. Myers defending the financial interests of drug companies.
79
The defendants argue there is no suggestion in the broadcast that Dr. Leenen received a kickback or a pay-off from
Pfizer and that if Pfizer had thought the broadcast meant that they would have sued the fifth estate. The defendants attempt to
argue that the evidence is unclear that Dr. Leenen's work on the committee was over by the time he received the invitation to
attend the conference in Egypt.
80
Again, I have carefully applied the distortion test. I find that the broadcast did not have to say that Dr. Leenen received
a kickback or a pay-off from Pfizer. The innuendo was clear. When one considers that only minutes before there had been
a discussion between the host and the Attorney General of Minnesota on the subject of kickbacks involving pharmaceutical
companies, the linkage could not have been any more firmly in place. I am satisfied that the CBC knew Dr. Leenen's work for
H.P.B. had been concluded when the draft letter was submitted on November 22 nd , well before he received the invitation to
attend the conference in Egypt. Moreover, the viewer is never told of the real nature of Dr. Leenen's involvement as a member of
Pfizer's advisory board and the work he would be doing at this conference. Nevertheless the words complained of were clearly
capable of the meaning that Dr. Leenen, because of his relationship with Pfizer, was not objective, was not impartial and was
influenced by the company. In speaking of the April 4th, 1995 letter co-authored by Dr. Leenen, and knowing it to be a complete
mischaracterization the defendant Wood states:
Well it's a fairly rousing criticism of the work of doctors who'd been looking into short acting drugs and how they might
be a problem. Do you remember in this letter that you released it not through an objective journal but that you released
it through Pfizer?
This could only serve to heighten the meaning the program clearly attempted to convey. Adding impact are Dr. Brill-Edwards'
comments, when speaking of the committee's draft "Dear Doctor" letter that it "definitely downplayed the risks" and that she
was "appalled but not surprised." The broadcast of her memorandum to the Assistant Deputy Minister in which she states, "It is
my paramount concern that the department must not continue to place the interests of the pharmaceutical manufacturers ahead
of the protection of public safety," along with her comments that the ad hoc committee was a " small group of four largely
dominated by (Dr. Myers) who had made it clear that he had already judged the situation," simply hammers home the point.
81
I have concluded that the cumulative effect of the broadcast is capable of bearing a meaning that Dr. Leenen was not
only in a conflict of interest but also that he was somehow beholden to Pfizer and that for supporting Pfizer he received a payoff in the form of a "cruise down the Nile." Nothing, of course, could be further from the truth, but the innuendo left by this
broadcast, when taken in the context of the entire program and the manner in which it was presented, was clearly capable of
bearing this meaning.
(iv) Innuendo that Dr. Leenen acted negligently or dishonestly as chair of the ad hoc advisory committee:

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

17

Leenen v. Canadian Broadcasting Corp., 2000 CarswellOnt 1417
2000 CarswellOnt 1417, [2000] O.J. No. 1359, 105 O.T.C. 91, 48 O.R. (3d) 656...

223

82
Finally, I turn to the alleged false innuendo that Dr. Leenen acted negligently or dishonestly by deliberately ignoring
important information in the H.P.B.'s files concerning the approval of CCBs. Amongst others, the plaintiff complains of the
following words:
Wood: Another entry in the government's files raises doubt about just how different short and long acting nifedipine really
are. It refers to Bayer data submitted to American regulators at least five years ago, and suggests that the drugs affect blood
pressure and heart rate in similar ways — in other words, an early and serious indication that all forms of nifedipine should
be scrutinized. This is just the kind of information the expert committee would have found if it had looked at the files before
drafting Health Canada's "Dear Doctor" letter. But the committee chair, Dr. Leenen, told us he didn't look in the H.P.B. files.
Wood: (To Dr. Leenen) Before one writes such a letter, shouldn't you know what's in the file?
Leenen: Well we know the clinical file, as far as what has been published in the literature, and that's based on that it was
we give our advice on.
Wood: So it's not necessary to know what's in the file in order to do this?
Leenen: That is not necessarily what is in the H.P.B. file because that is confidential and we would not have necessarily
access to that type of file.
Brill-Edwards: The committee didn't even ask about the file. They didn't ask about the confidential data, and the committee
is in a privileged position to do so. A member of an expert committee certainly can request access and that would be in
almost every circumstance granted.
Wood: How do you draft a "Dear Doctor" letter on a product when you haven't gone back and looked at the files?
Brill-Edwards: Very, very difficult. I've written many "Dear Doctor" letters or at least drafted many "Dear Doctor" letters
and I can honestly say I've never done it without having a full understanding of the detail of the issue.
Wood: The expert committee didn't look at the files and the H.P.B. didn't fully review them before considering the
committee's draft.
83
The defendants dispute this allegation, saying the broadcast does not allege that the plaintiff was solely responsible
for reviewing the file, or was negligent in failing to do so. They submit that a balanced range of views was presented on the
subject, setting out essentially all of the relevant facts. They contend they allowed Dr. Leenen the opportunity to defend his
action in not reviewing the file and that he replied by saying it was not within the committee's mandate or that the information
would not be useful.
84 From the incredulous demeanor of Ms. Wood in conducting these interviews, leaving the impression that Dr. Leenen and
his committee failed in their responsibilities, I have no hesitation in concluding that these words in that context were capable
of bearing the meaning that Dr. Leenen was indeed negligent, careless, dishonest and uncaring. The context of this began right
at the beginning of the program where the announcer in introducing the program stated:
Trish Wood with a disturbing investigation into secret files and the whistleblower who knows what's inside them.
This was followed by Ms. Wood's dramatic introduction telling viewers:
Behind the bureaucracy, boxes holding files containing secrets are assessed and approved for sale. Hidden somewhere in
these back rooms the tainted history of a drug that's been swallowed by thousands of Canadians, a drug that may have
caused a huge number of deaths.
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This fear about the safety of CCBs and the aura of government secrecy is built up throughout the program, not only by the
spoken words, but also through the visual images and dramatic music. The defendant Wood's facial expression during interviews
with the "bad guys" is usually one of disbelief, disgust and disdain.
85 The fact is, and the CBC knew this because it had received confidential information from Dr. Brill-Edwards long before
broadcast, these H.P.B. files in no way revealed a "tainted history" or indeed any information that would have been of assistance
to the ad hoc advisory committee. The viewer is not told that it was never part of the committee's mandate to review the agency's
approval process, but rather to discuss the current literature on CCBs and to make recommendations as to their use in clinical
practice. There were no shocking 15 year-old entries in these files, as Dr. Brill-Edwards proclaimed. The audience is never told
that it was the H.P.B.'s sole responsibility to write the final "Dear Doctor" letter, and that if the branch felt it necessary to review
its own files it would do so. These omissions distorted the story, creating the false impression that the plaintiff negligently failed
to review or deliberately ignored information in these files, thus allowing him to downplay the risks of CCBs in the draft "Dear
Doctor" letter, all for the advantage of the drug manufacturers.
86 Furthermore, Dr. Brill-Edwards complained that Dr. Leenen allowed Dr. Myers, with his concerns about company profits,
to dominate the meeting. Added to that was the message that Dr. Leenen advocated the safety of long acting CCBs. The minutes
of the meeting reveal a reality that contrasts sharply with these portrayals. Nevertheless, the viewer is left with the impression
that Dr. Leenen was less than effective and probably negligent in his duties as committee chair.
(v) Conclusion:
87
Having found in law that the words complained of are indeed capable of bearing the meanings alleged by the plaintiff, I
have concluded in fact that the words complained of do actually bear those meanings. Recognizing that I am not to select the
harshest and most extreme meaning along a spectrum of possible meanings, I have applied the test of a reasonable and fairminded viewer, rather than one who is looking to question the plaintiff's reputation. In analyzing the actual words used to assess
whether harm was occasioned to the plaintiff's reputation, I have focused on what ordinary viewers in Canada would infer the
words to mean, given their general experience and knowledge of public affairs. As was stated by Lord Reid in Lewis v. Daily
Telegraph Ltd., (supra), at p. 154:
What the ordinary man would infer without special knowledge has generally been called the natural and ordinary meaning
of the words. But that expression is rather misleading in that it conceals the fact that there are two elements in it. Sometimes
it is not necessary to go beyond the words themselves as where the plaintiff has been called a thief or a murderer. But more
often the sting is not so much in the words themselves as in what the ordinary man will infer from them and that is also
regarded as part of their natural and ordinary meaning. [Emphasis added.]
88
Context, of course, is crucial in determining the defamatory sense of words and an alleged defamatory statement cannot
be considered apart from the circumstances in which it is made. I have not analyzed the words as though I were carefully
considering a written contract. Rather, I have taken the broadcast as a whole in determining whether it is defamatory and it
is upon that basis that I have reached the conclusion that this broadcast was indeed devastatingly defamatory of the plaintiff.
Within that context, the reasonable viewer would conclude that Dr. Leenen supported the prescribing of killer drugs, that he was
in conflict of interest, that he was receiving a pay-off from Pfizer and, at the very least, that as chair of the committee he was
negligent and more likely dishonest. The words, within the context of the entire broadcast, certainly are capable of bearing the
meaning that the plaintiff was guilty of misconduct. The words suggest a lack of integrity on the part of the plaintiff, something
which strikes at the very heart of his professional stature.
89 Television, a very powerful medium, provides widespread and instantaneous dissemination of information. Programs such
as the fifth estate have remarkable potential and capacity to cause damage. A program such as this one, by the sensationalized
manner in which it was produced, is far more likely to cause damage than other less respected publications or broadcasts. Thus,
there is a greater responsibility upon those who produce such programs to ensure that the content is factually correct. A person's
reputation for honesty and integrity is a precious commodity and when that is put into question the results can be devastating.
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Just as allegations of conflict of interest are defamatory, to suggest that a person of Dr. Leenen's stature lacked integrity, was less
concerned about patient safety than about drug manufacturer's profits, and that he conducted himself in a less than professional
manner, not only calls into question his credibility as a research scientist, thereby demeaning him in the eyes of his colleagues,
but causes his overall reputation in his larger community to suffer irreparable damage.
90
Having concluded that a reasonable and fair-minded viewer would infer these meanings, I want to stress that I have
canvassed all of the alternatives and a full range of meanings that might be taken.
91
Having found that the plaintiff was defamed, the burden now shifts to the defendants to establish one or more of the
common law defences available on a balance of probabilities.
Issue 2: Are the facts which comprise the defamatory material true and, if so, is that an absolute defence?
92
The defence of justification or "truth" is a complete defence and, if the facts which comprise the defamatory material
are true, a plaintiff's action cannot succeed: The Law of Defamation in Canada, (supra), at pp. 10-2 and 10-17 and 10-18;
Sutherland v. Stopes, [1925] A.C. 47 (U.K. H.L.) at p. 62.
93
It goes without saying that the press and other media are entitled to communicate true facts and here the defendants say
that the words complained of consist of statements of fact and hence are true in substance and fact. In their amended, amended
statement of defence the defendants at paragraph ten set out what they say are the true facts. The plaintiff agrees with the
first four of these and, therefore, I need not comment further. However, the fifth "true fact" that the defendants rely upon is
challenged by the plaintiff. It states:
That some medical and scientific experts have criticized the studies that say that the short acting forms of CCBs may lead
to increased patient deaths.
94
This is not Dr. Leenen's position, nor is it what the April 4th, 1995 letter is all about. Dr. Leenen's criticism was about
Dr. Psaty's abstract and the purpose of the April 4th letter was simply to avert harm to patients by advising physicians it was
premature to alter treatment strategies on the strength of that abstract.
95

The sixth "true fact" is acceptable to the plaintiff; however, the seventh is not. It states:
That some medical and scientific experts are concerned that because problems have been encountered with the short acting
forms of CCBs, problems may also exist with the long acting forms of CCBs and that they believe more research must
be done before physicians begin prescribing the long acting forms of CCBs for treatment of high blood pressure except
as a last resort.

Two things emerge from this statement. First, Dr. Leenen's position, as the minutes of the ad hoc advisory committee meeting
clearly reveal, is exactly that — more research must be done. However, there was no evidence at the time of broadcast to support
the statement that CCBs should be used only as a last resort. What all physicians interviewed for this program consistently
stated, and indeed Dr. Psaty himself, was that until the clinical trial results were in, the guidelines should be followed. Those
guidelines do not say the CCBs are to be used only as a last resort.
96

The eighth so-called "true fact" is also challenged by the plaintiff. It states:
That other medical and scientific experts, including the plaintiff, have expressed the opposite view, stating that there is
no evidence that the long acting forms of CCBs are harmful to patients and that studies critical of short acting forms of
CCBs are not related to the long acting forms.

This is completely false; it cannot be considered a true fact. Moreover, that was never the plaintiff's position and one only has
to look again at the minutes of the ad hoc advisory meeting to understand that.
97

The defendants state in the ninth "true fact":
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That as a result of the above [seventh and eighth "true fact"], there is a debate in the scientific and medical community as
to the safety of the long acting forms of CCBs including Nifedipine.
Again this is false because it positions the plaintiff on the "wrong" side of the debate, a position that did not accurately reflect
his views.
98

In the tenth "true fact," as outlined in the amended, amended statement of defence, the defendants state:
That the plaintiff has entered the debate by expressing opinions as to the unreliability of studies questioning the safety
of certain forms of CCBs.

The fact is that the only "study" Dr. Leenen was critical of, was the Psaty abstract and its methodology and he expressed this
in the April 4th letter.
99

In the eleventh "true fact," the defendants say:
That the H.P.B. failed, initially, to provide any warnings about possible safety risks of CCBs to doctors or patients. Later,
after one civil servant employed by the HPB conducted her own review of CCBs and after the U.S. National Heart, Lung and
Blood Institute published an advisory with regard to short-acting CCBs, the HPB convened an ad hoc advisory committee
of four outside experts ("the Committee") to review the data on CCBs and make suggestions for a Dear Doctor letter to
inform Canadian physicians of their findings. The plaintiff was the Chair of this Committee.

The second sentence of that paragraph is false. There is insufficient evidence that the " one civil servant," obviously referring
to Dr. Brill-Edwards, did more than look at the CCB files at the end of 1995. Furthermore, the first sentence of the paragraph
is false in saying that the H.P.B. failed to provide any warnings. The evidence reveals that Dr. Salim Yusuf, one of the "good
guys," believed that the H.P.B. did not "drop the ball." In other words, it was responding appropriately to the controversy. The
only person who believed the H.P.B. mishandled the situation was Dr. Brill-Edwards and her comments to that effect are not a
fact. The paragraph is also incorrect in stating that the H.P.B. convened its ad hoc advisory committee after the NHLBI advisory.
In fact, the H.P.B. committee began to organize its response in August. The NIH statement was released in September 1995.
The paragraph also misstates the committee's mandate. In fact the committee was mandated to review the current literature.
100

In the twelfth "true fact" the defendants state:
That the plaintiff had, only four months before, written or signed a letter distributed by one of the manufacturers of CCBs
to physicians down-playing the risks of CCBs by criticizing the validity and conclusion of studies that raised questions
about the safety of CCBs.

This is false. The April 4th, 1995 letter, co-authored by the plaintiff, did not downplay the risks of CCBs and can only be
described as a cautionary piece. It did not criticize "studies," but spoke only of Dr. Psaty's abstract.
101

In the thirteenth stated "true fact," the defendants say:
That the plaintiff agreed to participate in an educational session about CCBs in the context of a cruise down the Nile paid
for by the same manufacturer.

The fact is that Dr. Leenen was a member of Pfizer's advisory board and had attended such meetings long before his involvement
with the H.P.B. While Pfizer paid the travel expenses of those scientists attending the conference, including Dr. Leenen's, this
was hardly a "cruise down the Nile," but rather a conference at which Dr. Leenen was presenting two papers and chairing another
session. In fact, from the agenda produced at trial, only one of the three days dealt with the subject of CCBs.
102

In the next "true fact" the defendants say:
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That following advice from the Committee, a Dear Doctor letter which did not contain a strong warning as to the potential
risks of CCBs was released by HPB.
This is simply not a fact, but rather the opinion of a disgruntled employee of the H.P.B., Dr. Brill-Edwards. Even Dr. Robert
Rangno, one of the program's "heroes" agreed that the "Dear Doctor" letter was a warning.
103

In the next stated "fact" the defendants say:
That HPB considered that there might have been a violation of conflict of interest policy in light of the matters referred
to in [the twelfth " true fact"].

Again, this is not a fact. The statement by Dr. Klein, presented in the broadcast, was based upon a complete mischaracterization
of the April 4th, 1995 letter by Ms. Wood and under circumstances of an ambush interview.
104

In the next stated "true fact," the defendants say:
That manufacturers of CCBs market their products by providing samples of their medications to physicians and by
advertising to the public. These marketing efforts seldom, if ever, including information about the treatment protocol to be
employed for treating high blood pressure, including the use of first line medications such as diuretics and beta blockers.

This is simply not true. First of all, pharmaceutical manufacturers are not permitted to advertise to the public in Canada and,
secondly, on the evidence, their marketing efforts do include information about therapies to be employed in the treatment of
high blood pressure.
105

Finally, the defendants say:
That the scientific and medical debate about the safety of types of CCBs and of HPB's role in their approval has continued
past the date of the initiation of these proceedings.

In the sense that some form of scientific and medical debate will continue until the results of the ALLHAT study are in, the
statement is correct and in fact represents the plaintiff's position.
106
These are the so-called "true facts" pleaded by the defendants and they are the only facts upon which they can rely.
Having found, for the most part, that they are not true, the plea of justification must fail. More will be said about these "facts"
within the context of fair comment.
Issue 3: If the references are defamatory, are the defendants protected because they fall within the defence of qualified
privilege?
107

The defence of qualified privilege has been well described as follows:
There are certain occasions on which a person is entitled to publish untrue statements about another, where he or she will
not be liable even though the publication is defamatory. One such occasion is called a conditional or qualified privilege.
No action can be maintained against a defendant unless it is shown that he or she published the statement with actual or
express malice. An occasion is privileged if a statement is fairly made by a person in the discharge of some public or
private duty, or for the purpose of pursuing or protecting some private interest, provided it is made to a person who has
some corresponding interest in receiving it. The duty may be either legal, social or moral. The test is whether persons of
ordinary intelligence and moral principle, or the great majority of right-minded persons, would have considered it a duty to
communicate the information to those to whom it was published. (The Law of Defamation in Canada, supra, at pp. 13-4.)

108
Therefore, the test is twofold. To succeed in this defence the defendant must establish not only some public or private
duty, but also that the recipient had a corresponding interest in receiving the information. The test is clearly an objective one.
The issue was dealt with extensively in a recent decision of the House of Lords, Reynolds v. Times Newspapers Ltd., [1999] 4
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All E.R. 609 (U.K. H.L.) (released 28 October 1999). The notion of reciprocity was reaffirmed in that decision where at para.
13-14 Lord Nicholls of Birkenhead stated:
There are occasions when the person to whom a statement is made has a special interest in learning the honestly held views
of another person, even if those views are defamatory of someone else and cannot be proved to be true. When the interest
is of sufficient importance to outweigh the need to protect reputation, the occasion is regarded as privileged.
Sometimes the need for uninhibited expression is of such a high order that the occasion attracts absolute privilege, as with
statements made by judges or advocates or witnesses in the course of judicial proceedings. More usually, the privilege is
qualified in that it can be defeated if the plaintiff proves the defendant was actuated by malice.
109
The trier of fact, therefore, must carefully consider the position of both parties when deciding whether an occasion is
privileged. A court must take into consideration all circumstances in first determining whether a duty existed in the conveyor of
the information, and correspondingly whether there was an appropriate interest or right to know the information being conveyed.
In order to assist trial judges, Lord Nicholls suggested some matters which ought to be taken into account. These are found
at para. 57 as follows:
(a) The seriousness of the allegation. The more serious the charge the more the public is misinformed and the individual
harmed, if the allegation is not true.
(b) The nature of the information, and the extent to which the subject-matter is a matter of public concern.
(c) The source of the information. Some informants have no direct knowledge of the events. Some have their own
axes to grind, or are being paid for their stories.
(d) The steps taken to verify the information.
(e) The status of the information. The allegation may have already been the subject of an investigation which
commands respect.
(f) The urgency of the matter. News is often a perishable commodity.
(g) Whether comment was sought from the defendant. He may have information others do not possess or have not
disclosed. An approach to the defendant will not always be necessary.
(h) Whether the article contained the gist of the plaintiffs side of the story.
(i) The tone of the article. A newspaper can raise queries or call for an investigation. It need not adopt allegations
as statements of fact.
(j) The circumstances of the publication, including the timing.
110
While these comments are to be considered instructive, they do form a sound basis upon which the trier of fact may
weigh these important questions and determine whether the reciprocal nature of the test has been met.
111
One must carefully consider what it is that is being communicated. As Lord Hobhouse of Woodborough stated in the
same case at para. 159:
The liberty to communicate (and receive) information has a similar place in a free society but it is important always to
remember that it is the communication of information, not misinformation, which is the subject of this liberty. There is
no human right to disseminate information that is not true. No public interest is served by publishing or communicating
misinformation. The working of a democratic society depends on the members of that society being informed, not
misinformed. Misleading people and the purveying as facts statements which are not true is destructive of the democratic
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society and should form no part of such a society. There is no duty to publish what is not true: there is no interest in being
misinformed. These are general propositions going far beyond the mere protection of reputations.
112
Thus the defence of qualified privilege can be defeated not only by actual malice but also if the limits of the duty or
interest have been exceeded: Hill v. Church of Scientology of Toronto, (supra); Botiuk v. Toronto Free Press Publications Ltd.,
[1995] 3 S.C.R. 3 (S.C.C.).
113 An essential element of the defence of qualified privilege is good faith, and it is always for the trier of fact to determine
whether the defendant acted in good faith and carried out its function in a responsible way by producing a fair and balanced
program. Honest belief in the truth of the material broadcast is not sufficient to constitute good faith unless the belief is based
on reasonable grounds: Teskey v. Canadian Newspapers Co. (1989), 68 O.R. (2d) 737 (Ont. C.A.). It is important, therefore,
that those publishing or broadcasting defamatory statements do so after a proper and thorough investigation of the facts. It will
be for the trier of fact, on the evidence available, to determine whether a proper investigation was conducted. Of course, it goes
without saying that if what is broadcast deliberately omits information contrary to a thesis that may have been developed for
the program, good faith cannot exist.
114
Let us examine the defence of qualified privilege in the present case. The defendants say that the CBC, and as a result
the fifth estate, has a statutorily mandated duty to inform Canadians on matters of public importance such as the health and
welfare of its citizens. Given this mandate the defendants say that this broadcast is but one example of the CBC fulfilling its
mandate. Until recently, there was some doubt as to whether publication to the world at large could ever give rise to an occasion
of qualified privilege. However, that issue was definitively resolved by the Court of Appeal in Grenier v. Southam Inc. (May
28, 1997), Doc. CA C16116 (Ont. C.A.). In that case, the court upheld the finding at trial that qualified privilege can attach to a
communication by the media published to the world at large if it is published in the context of a social or moral duty to raise the
underlying issue. This principle was enunciated further by the House of Lords in Reynolds v. Times Newspapers Ltd., (supra).
115 It is essentially the position of the defendants that qualified privilege attaches to this broadcast because they had a duty
to tell the Canadian public about a potential health hazard and to raise concerns about the integrity of Canada's drug regulatory
system. They say there was a corresponding interest in the public at large to receive this information. What occasion then existed
that would permit the CBC to broadcast a program such as this? What we do know is that following the release of his abstract
in March 1995, Dr. Psaty published an article in JAMA which, on the strength of a case control study, seemed to suggest that
short acting nifedipine might be harmful to heart patients. We know that in the United States, in Britain, and indeed in Canada,
physicians were being urged not to change treatment modalities on the strength of this study, but rather were being encouraged
to continue to follow published guidelines. Even Dr. Rangno, one of the program's "good guys," agreed there was no crisis,
and certainly that there was nothing appalling in the H.P.B.'s "Dear Doctor" letter. In fact, for the most part, he agreed with
it. Everyone knew that a long term clinical trial was underway headed up by Dr. Furberg, and co-ordinated in Canada by Dr.
Leenen. Everyone knew that the results of this study would not be available for several years. Everyone agreed that the clinical
trial was the appropriate way to deal with the issue. This was a crisis entirely created by Nicholas Regush, with the assistance
of Dr. Brill-Edwards. There was no urgency here, another of the elements that must be considered in support of the defence of
qualified privilege. It took CBC over four months to put the program together. If there had been real urgency, one would have
expected the chagrined Dr. Brill-Edwards to have stepped forward with an immediate press conference following the meeting
of the ad hoc advisory committee in September 1995. Rather than take these steps, Dr. Brill-Edwards chose to fully participated
in the production of this program, providing confidential information to its producer and submitting to a series of interviews
leading to the ultimate broadcast in late February 1996.
116 A number of people commented about this program with regard to its serious allegations and potential to harm individuals.
One in particular was Dr. Norman Campbell, President of the Canadian Coalition for High Blood Pressure Prevention and
Control, who wrote a letter to the Prime Minister dated July 24 th , 1996. After some discussion as to the admissibility of Dr.
Campbell's letter, and in view of the fact that counsel agreed it was unnecessary for Dr. Campbell to attend the trial to give this
evidence, I was left with the responsibility of determining what, if any, weight ought to be given to Dr. Campbell's comments.
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In my view, it would be appropriate to give some consideration to these comments given Dr. Campbell's position within the
hypertension community and I have done so. In his letter to the Prime Minister, Dr. Campbell wrote:
This dissemination of such information to the public carries with it the strong potential to produce a harmful effect on the
health of the Canadian population. High blood pressure is a major cause of illness and death in the Canadian population.
The most common reason for failure to control blood pressure is the patient's lack of adherence to therapy.
117 Dr. Campbell's comments, as the evidence revealed, were not solitary, as a number of other physicians registered serious
concerns about the nature of this program and its potential for harm. This broadcast had a major impact on patients, some of
whom stopped their medications independent of physicians' advice. Many physicians and patients were greatly inconvenienced
due to the extra clinic visits and the additional counselling that was necessary in the aftermath of the fifth estate broadcast. In
fact, I think it reasonably could be said that the program was contrary to the public interest because of its real potential for harm
by inciting panic amongst patients suffering from high blood pressure. I think it is safe to say that any reasonable amount of
research would have revealed to the producers of this program that hypertension in Canada, and indeed in the United States,
is a major untreated health problem. This program, rather than being for the general good of the community and in the public
interest, probably impeded efforts to deal with this problem. As the evidence has revealed, compliance is a major concern of
those physicians treating hypertensive patients. I have concluded that this broadcast seriously undermined trust and confidence
in Canada's health care system. To suggest that the H.P.B. was less than diligent, something I have concluded was simply not
true, in the mind of a reasonable viewer would create grave concern about the drug regulatory process. Hence, the defence of
qualified privilege, on this basis alone, fails.
118
Furthermore, no Canadian cardiology organization supported the scientific interpretation that this program gave to an
important issue. This was a crisis entirely the making of the CBC and the producer of this program. While the circumstances may
have called for a thoughtful and balanced discussion, this program, fully adopting Mr. Regush's slanted story outline, seriously
misrepresented not only the views of many eminent Canadian scientists, but also the true nature of the controversy. As I look
at what was actually broadcast, how can it be said that a reasonable person would have felt any duty to broadcast this sort of
program? It had nothing to do with a duty to communicate important information. It had everything to do with sensationalizing
an issue, with creating viewer interest through alarm and with providing a podium for its producer's long held views, capably
assisted by the overheated concerns of a disgruntled regulator. If this was such an important story, why was it not picked up
by any of the national print or broadcast media? The program could easily have presented important information in a fair and
balanced manner and, had it done so, the public interest readily could have been served. By presenting a biased and slanted
view, a view which in many respects the CBC knew to be inaccurate or simply untrue, no public interest was served.
119
As I have said, in order for the defence of qualified privilege to succeed, the CBC's duty to broadcast this information
must have been "in" the public interest, not "of" public interest. After considering all of the evidence, I am satisfied that while
the subject matter of this program might have been of some interest to the public, it was not in the public interest. Applying
the factors outlined by Lord Nicholls in Reynolds v. Times Newspapers Ltd., (supra), the defence of qualified privilege fails
miserably. The statements made of the defendant in the broadcast were defamatory; there was no corresponding special interest
served by informing the public of the defendants' views, especially given the manner in which these views were broadcast.
The need to protect Dr. Leenen's reputation certainly outweighed the defendants' need for this type of expression. Simply put,
this was not a privileged occasion, one which would have imposed a duty upon the CBC to broadcast information defamatory
to Dr. Leenen.
Issue 4: Insofar as the words may consist of expressions of opinion, are they fair comment because those opinions are
honestly held in good faith?
120
I turn now to the issue of whether the law protects the statements made in this broadcast because they fall within the
defence of fair comment.
(i) The law regarding the defence of fair comment:

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

25

Leenen v. Canadian Broadcasting Corp., 2000 CarswellOnt 1417
2000 CarswellOnt 1417, [2000] O.J. No. 1359, 105 O.T.C. 91, 48 O.R. (3d) 656...

231

121 The defence of fair comment protects words that are prima facie defamatory provided they are comments based on true
facts made honestly without malice with reference to a matter of public interest: The Law of Defamation in Canada, (supra),
at pp. 15-2. The defence of fair comment has been identified as the repository within the law of defamation of the values of
freedom of speech and it must be interpreted and applied in that light. As Lord Denning stated in Slim v. Daily Telegraph Ltd.,
[1968] 1 All E.R. 497 (Eng. C.A.) at p. 503:
[T]he right of fair comment is one of the essential elements which go to make up our freedom of speech. We must ever
maintain this right intact. It must not be whittled down by legal refinements.
122
The defence of fair comment illustrates just how highly our society values the freedom of expression. As Bellamy J.
stated in Myers v. Canadian Broadcasting Corp., (supra), at p. 27:
[N]o matter how prejudiced, extreme or biased the opinions are, the only issue is whether a fair-minded person could hold
them based on the proved facts.
The opinion need not be fair in any objective sense. There is no requirement that the criticism be impartial and wellbalanced... There is no cause to complain merely because the commentator is obstinate, biased, prejudiced, or wrong,
or the comments are rude, severe, extravagant, exaggerated or even fantastic, or they are expressed in colourful
language or the tone is unnecessarily discourteous. A court generally will not consider whether the comment is wellfounded or reasonable: Brown, (supra) at p. 15.4.
The long arm of the defence of fair comment highlights the importance we ascribe to freedom of expression in our society.
We place a high value on this freedom and recognize that it is not the job of the courts to tell TV producers, researchers
or editors how to do their jobs. While we expect responsible journalism, and arguably, especially from the CBC, there is
little room for the courts to censor what they do. Reporters do not have to meet an objective standard of care in reporting.
The only constraint on their freedom to make damaging comments is that their comments must be fair, in the sense of
satisfying the branches of the common law defence of fair comment.
She goes on:
In this case, the proved facts of the nifedipine story are easy to access. The interview clips with the various doctors and
the minutes of the HPB meeting combine to provide an account of the nature of the nifedipine debate and the spectrum
of opinion. The CBC relied on these sources. In addition, the CBC relied on the audiotapes of the meeting. Looking at
the proved facts, I must consider one question: Could a fair-minded person, looking at these same facts, honestly come
to hold the eight defamatory opinions about Dr. Myers?
I conclude that no fair-minded person, nor indeed any reasonable person, could have come to hold the views about Dr.
Myers which were conveyed in the program, given all the facts (reported and unreported) available to the defendants. From
my review of the detailed transcripts and the tapes, including the parts which were not used in the program, I find that the
CBC dramatically simplified a complex medical debate by seriously mischaracterizing Dr. Myers' position. The CBC set
him up quite unfairly as a "bad guy" in the debate.
Without any question, the same applies to the CBC's treatment of Dr. Leenen.
123
Comment is a statement of opinion. It is the inference which the writer or speaker draws from facts. Assertions of fact
are not protected by this defence. Comment must appear as comment; it must not be so mixed up with statements of fact that
the reader or listener is unable to distinguish between the reported facts and comment: P.F. Carter-Ruck, Carter-Ruck on Libel
and Slander, 5 th ed. (London: Butterworths, 1997) at p. 109. Any matter which does not indicate with reasonable clarity that
it purports to be comment and not statement of fact cannot be protected by the plea of fair comment: Hunt v. Star Newspaper
Co., [1908] 2 K.B. 309 (Eng. C.A.) at p. 320. If the message of the broadcast, therefore, was one of fact, then the defence of
fair comment fails. In the present case, if the words and visual images projected create a factual impression, then the defendants
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cannot rely upon the defence of fair comment. If the reasonable viewer takes what is broadcast to be fact, it will not be considered
as comment. Thus, in the present situation where we have Ms. Wood portraying Dr. Leenen as someone who publicly supports
CCBs and who argues that they are safe, she mixes up fact with comment. Even in the introduction, Dr. Brill-Edwards is spoken
of as the whistleblower "who has the facts."
124
As to the distinction between fact and comment, MacKeigan C.J. stated in Barltrop v. Canadian Broadcasting Corp.
(1978), 86 D.L.R. (3d) 61 (N.S. C.A.) at p. 75:
Here, as in Jones v. Bennett and Binham v. Pure Water, the defence founders because the words found defamatory in
meaning and by innuendo are, in my opinion, not comment but are false statements of fact, with the possible exception of
Dr. Needleman's remarks which probably qualify as a mere expression of opinion. The remaining remarks state or imply
as a fact that Dr. Barltrop, for a price, has given false or misleading evidence with unethical disregard for the health of
the public. They assert as a fact that he was professionally dishonest. They are therefore not mere expressions of opinion,
such as might have been the case had the accusers set forth substantially true facts from which dishonesty might fairly
be inferred and had then expressed as their opinion that they thought he was dishonest. I must conclude that the defence
of fair comment cannot succeed.
Furthermore, as Bellamy J. stated in Myers v. Canadian Broadcasting Corp., (supra), at p. 23:
The key lies in determining whether a defamatory statement or broadcast is presented as an objective fact which requires
no support, or whether it is presented as an a comment or opinion for which supporting facts are included. Indeed, the
difference can be a subtle one, since opinions are often expressed more as facts than as personal views. Regardless of how
it is expressed, in order for the defence of fair comment to apply, the opinion must still be recognizable to the reasonable
viewer as an opinion. To do this, the opinion must be supported by enough true facts for the viewer to see how the
commentator could have reached this conclusion.
125
Section 24 of the Libel and Slander Act, R.S.O. 1990, c. L-12 has modified the common law of fair comment. This
provision adopts the objective test as to whether a "person" could honestly believe the opinion published, regardless of whether
there is any proof that either the publisher or the speaker of the words in question believed them.
(ii) Applying the defence of fair comment to the broadcast:
126 One of the elements of fair comment, of course, is fairness. If it is found that the comment is unfair, the defence fails. In
the present case, the defendants argue that they did provide the viewer with a balanced debate. I disagree. This program, from
its inception, was slanted in one direction. Throughout, the critics of CCBs were treated in a positive light, while the so-called
defenders were treated in a negative way. Fairness would require that viewers be presented with both sides of the argument
in a balanced way. In this case, by omitting key information, by deliberately failing to provide Dr. Leenen an opportunity to
accurately present his views, and by deliberately failing to follow up with further interviews, the CBC cannot claim fair comment
when it describes Dr. Leenen as an advocate of CCBs. The selectivity in the presentation of the material for this program in and
of itself demonstrates an inherent unfairness towards those whose views did not mesh with Mr. Regush's. So much important
information was kept away from the viewer, information that, had it been presented, probably would have destroyed the Regush
thesis. From this, the only conclusion one can reach is that the defendants never intended there to be fairness and what in fact
they did was to either directly or by inference present statements of fact, albeit for the most part inaccurate ones. No comment
can be fair if it is based upon facts which are invented or misstated: England v. Canadian Broadcasting Corp., [1979] 3 W.W.R.
193 (N.W.T. S.C.). What makes the misrepresentations in this case so alarming is that the CBC knew that its thesis in many
respects was ill-founded. The CBC knew or certainly ought to have known that there was little, if any, difference between the
views of all the doctors involved in the program on the subject of the use of CCBs. Yet it forged ahead with a program depicting
defenders versus critics. Any differences, if not imaginary, were so slight that little attention should have been paid to them. As
Essen J. held in Vogel v. Canadian Broadcasting Corp., [1982] 3 W.W.R. 97 (B.C. S.C.) at p. 173:
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To be fair, comment must be based on facts truly stated, and must not contain imputations of corrupt or dishonourable
motives on the person whose conduct is criticized, save insofar as such imputations are warranted by the facts....
Another necessary ingredient of the defence of fair comment is honest belief in the truth of the comment.
Sadly, those involved in the production of this program could not have believed what they were doing. They clearly knew or had
to have known that much of what they were presenting was false. Despite the defendants' submission that all of the innuendoes
said to arise from the broadcast are comments, a closer look reveals otherwise. Applying the objective test, which I must, I
cannot conclude that the views presented were honestly held. And looking at the matter subjectively, I cannot conclude, despite
their assertions to the contrary, that the defendants honestly believed what they were saying. Having raised the defence of fair
comment, the defendants must satisfy the burden of establishing that the facts upon which it is based are true and that it is
objectively fair. They have not done so.
(iii) Applying the defence of fair comment to the defamatory statements:
127
Looking more carefully at each of the innuendoes, I first consider whether a reasonable person could reach the same
conclusion that the CBC conveyed to the effect that Dr. Leenen argued that CCBs were safe. Dr. Leenen's position throughout
was consistent and clear. Not only did his pre-broadcast medical writing demonstrate his cautious views towards CCBs, his
April 4th, 1995 "Dear Colleague" letter reinforced those views, as did his comments at the ad hoc advisory committee meeting.
In his lengthy interview with the CBC, of which only very brief and sometimes questionable portions were broadcast, Dr.
Leenen made it abundantly clear that CCBs should not be used as first line therapy; that they should only be used when diuretics
and beta blockers proved unsatisfactory. This is essentially the position adhered to by all physicians who participated in the
program, a position consistent with both the U.S. and Canadian guidelines. At the meeting of the ad hoc advisory committee,
Dr. Leenen made it clear that short acting nifedipine should not be used, but that if it was, extreme caution was required. The
minutes also reveal a conclusory remark by Dr. Leenen to the effect that one could not say long acting CCBs were safe and
that only when the results of the long term clinical trial were released could there be any certainty on that issue. The sting is
that Dr. Leenen supported the prescribing of these "killer drugs," and that his opinion about the safety of long acting CCBs was
deceitful, dishonest and a misrepresentation. Considering the manner in which it was portrayed in this broadcast, a reasonable
viewer would perceive it not as a comment, but as a fact. Moreover, as I have stated, not all of the facts upon which it is based
are true, nor can it be said that it was made honestly and fairly. Hence, with respect to this first innuendo, the defence of fair
comment fails.
Next I turn to the innuendo that Dr. Leenen, having co-authored the "Dear Colleague" letter in April 1995, was in a conflict of
interest when he later chaired the ad hoc advisory committee meeting. Disbery J., in Thomas v. Canadian Broadcasting Corp.,
[1981] 4 W.W.R. 289 (N.W.T. S.C.), writes at p. 338:
To only give the public a look at the side of the coin supportive of their comments and opinions and not show the facts
to the contrary on the other side of the coin is to deal in half-truths, and comments made in this way are neither fair nor
made in good faith.
128
How would a reasonably informed person think Dr. Leenen was in a conflict if all the true facts surrounding the April
letter were known? Had a reasonable viewer known what the CBC knew at the time of broadcast, there could be no suggestion
that Dr. Leenen's objectivity or impartiality had been compromised by some nebulous attachment to Pfizer. This was entirely
within the imagination of the CBC and was based on inaccurate data. As to the suggestion that Dr. Leenen breached H.P.B.'s
conflict of interest guidelines, had the viewer been told that Dr. Leenen had never been asked to file a conflict of interest
declaration, or indeed that he was unaware the guidelines even existed, an entirely different conclusion, I suspect, would have
been reached. Sadly, a reasonable, ordinary viewer, hearing the interview between Ms. Wood and Dr. Klein, would conclude
that Dr. Leenen was aware of the guidelines and had breached them.
129
Another false premise is that the H.P.B. guidelines applied to Dr. Leenen's committee. A careful examination of the
guidelines, combined with the evidence of Dr. Krupa, which the CBC might well have obtained, convinces me that they did not
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apply to the ad hoc committee. Moreover, Dr. Krupa was fully aware of the involvement of committee members with various
pharmaceutical manufacturers, but the CBC never revealed this to the viewer. Dr. Leenen's actual relationship with Pfizer was
never broadcast. The impression of a reasonable viewer would be that Dr. Leenen, having written the "Dear Colleague" letter,
and then having served as chair of the committee, was in a conflict while the subject of CCBs was being discussed. Then, to
compound it further, the inference is clearly planted that Dr. Leenen, by accepting a " cruise down the Nile" at Pfizer's expense,
was paid off for his efforts on their behalf.
130 First of all, we know the April 4th, 1995 letter was mischaracterized. Nowhere in it do its authors ever argue that CCBs are
safe. Furthermore, Dr. Leenen for some time had been a member of Pfizer's scientific advisory board and he only accepted the
invitation to attend the Egyptian conference after his work with the H.P.B. had been completed. The "cruise down the Nile" was
in fact an advisory board meeting at which Dr. Leenen was to give two papers and to chair another session. Its purpose, as with
others he had attended in the past, was to assist Pfizer in understanding what drugs ought to be developed, and to have eminent
scientists from around the world provide advice as to what direction the company should be taking. The CBC knew all of this
or, at the very least, was reckless in not understanding Dr. Leenen's role as a member of Pfizer's advisory board. The suggestion
that the "hot topic" of the ad hoc committee meeting was the preservation of corporate profits was another misrepresentation
and an insult to the integrity of those on the committee. A careful review of the minutes of the meeting reveal nothing of the
sort, and provides no suggestion of a blatant disregard for the safety of Canadians. Nevertheless, the innuendo remained.
131

As Professor Brown, (supra), at 15-53 writes:
Personal attacks are considered presumptively unfair and will fall within the protection of the defence of fair comment
only if it can be shown that a fair minded person, on those facts and under those circumstances, could hold that opinion.

132
I fail to see how a fair-minded person could honestly express the opinion that Dr. Leenen was in a conflict of interest
if all of the facts were known.
133
Similarly, with the innuendo that Dr. Leenen, by accepting the trip to Egypt, was receiving a kickback or a pay-off
for services on Pfizer's behalf, I fail to see how any fair-minded person could make such a defamatory comment on the facts
available. My conclusion is that the CBC did know the true facts, but even if it did not, it was reckless in broadcasting this
information without carefully checking their reliability. No reasonable person would have concluded that Dr. Leenen was in
receipt of a pay-off on the basis of all the facts.
134
Finally, I turn to the last innuendo that Dr. Leenen was either dishonest or negligent in failing to access the H.P.B.'s
regulatory files concerning the approval of nifedipine. With all of the facts, including the true mandate of the committee, and
the H.P.B.'s ultimate role in producing the "Dear Doctor" letter, it would be impossible for a reasonable person to reach the
conclusion as conveyed by the CBC that somehow Dr. Leenen failed in his duty as chair of that committee. Dr. Brill-Edwards,
who had no role in the selection or conduct of this committee, and who never requested information about its mandate, was
allowed to make outrageous statements in the broadcast to the effect that the committee members were less than diligent in
pursuing the truth. Dr. Leenen made it perfectly clear during his long interview with Ms. Wood, most of which was not broadcast,
what his understanding of the committee's mandate was. Nowhere in that mandate was it directed or even suggested that the
committee should review the approval files. The committee's mandate was straightforward: to review all of the current literature
dealing with CCBs, to provide their clinical experience with respect to their use, and ultimately to make recommendations in the
form of a draft "Dear Doctor" letter as to how CCBs should be used in the treatment of hypertension. A careful reading of the
minutes, combined with a knowledge of the mandate, makes it perfectly clear that Dr. Leenen, along with the other committee
members, honestly and vigorously pursued the task they were given. Nevertheless, the program, by innuendo, suggests that Dr.
Leenen either negligently or deliberately ignored the H.P.B. files in order to downplay the risks. What the CBC broadcast was
not fair comment. Indeed it was not comment at all, but rather a presentation of fact from which the reasonable and ordinary
viewer would conclude that Dr. Leenen was negligent or worse.
135
I disagree with the defendants' submission that all of the innuendoes said to arise from the broadcast are "comments"
because they are unstated inferences or conclusions which a viewer would draw from the stated facts in the broadcast. As Lane
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J. stated in Hodgson v. Canadian Newspapers Co., (supra), at p. 385, citing O'Brien v. Marquis of Salisbury (1889), 6 T.L.R.
133 (Eng. Div. Ct.) at p. 137:
Comment may sometimes consist in the statement of fact, and may be held to be comment if the fact so stated appears to be
a deduction or conclusion come to by the speaker from the facts stated or referred to by him, or in the common knowledge of
the person speaking and those to whom the words are addressed and from which his conclusions can reasonably be inferred.
That simply is not our case because the facts upon which the "comment" is based are not true.
136
Applying all of the appropriate tests to the language of the broadcast, I am of the view that a reasonable viewer would
conclude that all the innuendoes are statements of fact. They are presented as fact. Hence the defence of fair comment must fail.
Issue 5: If the words complained of do fall within the defence of qualified privilege and/or fair comment, has the plaintiff
shown malice on the part of the defendants so as to negative these defences?
137
I now turn to the issue of malice. For two reasons, I feel it is necessary to review this issue even though I have found
that none of the defences apply. In the event that I am wrong in any of my conclusions with respect to the defences available, it
becomes important to determine whether there was a malicious component to this broadcast. It also becomes relevant, I believe,
to the issue of damages.
(i) The law on malice:
138
The defence of qualified privilege is defeated if the plaintiff can show that the defendant acted with express malice:
Hill v. Church of Scientology of Toronto, (supra). Proof of express malice will also defeat the defence of fair comment. As
Schroeder, J.A. stated in Boland v. Globe & Mail (The), [1961] O.R. 712 (Ont. C.A.) at p. 735:
It is well settled that no comment can be fair if the critic in writing it was actuated by a spirit of malice, in the sense of
personal spite or ill-will toward the plaintiff.
139
Malice in law is presumed upon proof of publication of a defamatory statement: Adam v. Ward, [1917] A.C. 309 (U.K.
H.L.); Arnott v. College of Physicians & Surgeons (Saskatchewan), [1954] S.C.R. 538 (S.C.C.). Malice at law is different from
express malice. Express malice becomes relevant when the defendant pleads either qualified privilege or fair comment. Once
the defence of qualified privilege or fair comment has been established, there is a presumption that the defendant acted honestly
and without malice. Consequently, the burden of proof then shifts to the plaintiff to prove that the defendant acted with express
malice: Davies & Davies Ltd. v. Kott, [1979] 2 S.C.R. 686 (S.C.C.).
140
Malice is commonly understood as spite or ill will towards someone. However, it also includes any indirect motive
or ulterior purpose other than the sense of duty or the mutual interest which the privileged occasion created: Hill v. Church
of Scientology of Toronto, (supra); Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.); and Vogel v.
Canadian Broadcasting Corp., (supra). The fact that the defendant has a positive belief in what he or she is publishing on a
privileged occasion is not sufficient to demonstrate the absence of express malice if it is shown that the privilege is being used for
some indirect or improper purpose. As Lord Diplock stated in Horrocks v. Lowe, [1974] 1 All E.R. 662 (U.K. H.L.) at page 669:
Even a positive belief in the truth of what is published on a privileged occasion — which is presumed until the contrary is
proved — may not be sufficient to negative express malice if it can be proved that the defendant misused the occasion for
some purpose other than that for which the privilege is accorded by the law. The commonest case is where the dominant
motive which actuates the defendant is not a desire to perform the relevant duty or to protect the relevant interest, but to
give vent to his personal spite or ill-will towards the person he defames. If this be proved, then even positive belief in
the truth of what was published will not enable the defamer to avail himself of the protection of the privilege to which he
would otherwise have been entitled. There may be instances of improper motives which destroy the privilege apart from
personal spite. A defendant's dominant motive may have been to obtain some private advantage unconnected with the duty
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or the interest which constitutes the reason for the privilege. If so, he loses the benefit of the privilege despite his positive
belief that what he said or wrote was true.
141
Malice may also be established by showing that the defendant either knew that he was not telling the truth or was
reckless in that regard.
142

The test for honest belief is also set out by Lord Diplock in Horrocks v. Lowe, (supra), at page 669 where he states:
[W]hat is required on the part of the defamer to entitle him to the protection of the privilege is positive belief in the truth of
what he published or, as it is generally thought tautologously termed, "honest belief." If he publishes untrue a defamatory
matter recklessly, without considering or caring whether it be true or not, he is in this, as in other branches of the law,
treated as if he knew it to be false. But indifference to the truth of what he publishes is not to be equated with carelessness,
impulsiveness or irrationality in arriving at a positive belief that it is true.

Professor Raymond E. Brown in The Law of Defamation in Canada, (supra), sets out the test for recklessness at pages 16-33
to 16-35:
Speaking recklessly and in utter disregard of the consequences, or in knowing or reckless disregard for the truth, or at
least speaking without caring whether what one says is true or false, is certainly strong, if not conclusive evidence of
malice. Even a defendant who makes a defamatory assertion without any, or at least sufficient, knowledge to warrant it,
or without having made reasonable inquiry where the means or sources were otherwise readily available to him, or who
deliberately refrains from making any inquiry, may be guilty of reckless and, therefore, malicious conduct. "Mere reckless
statements, or statements based on nothing in the way of information, are not protected because they cannot be said to
have been made in good faith."
143
Evidence of malice may be intrinsic or extrinsic and malice may be inferred from the language used in the defamatory
statements. Extrinsic evidence consists of evidence apart from the statements themselves from which the trier of fact can infer
some improper motive and a court will look at the conduct of the defendant throughout the course of events both before and
after the defamatory publication.
(ii) Analysis of malice in the present case:
144 It is not difficult to find examples of malice on the part of the defendants. Much of the conduct and many of the actions
of the defendants illustrate the malicious posture they assumed towards the plaintiff.
1. Failure to provide the plaintiff with a fair opportunity to defend:
145
The failure of the defendant to provide the plaintiff with a fair opportunity to defend himself against defamatory
allegations is evidence of malice: Hodgson v. Canadian Newspapers Co., (supra). As Holland J. stated in Munro v. Toronto Sun
Publishing Corp. (1982), 39 O.R. (2d) 100 (Ont. H.C.) at page 118:
[W]hen the story is prepared — and the paper has the "goods" on the person targeted in the story — it is basic and necessary
that that person be confronted with the story so that his reaction be obtained.
146 In the present case, the defendants maintain that Dr. Leenen was never a focus during the development of this story, and
because malice in the air or malice directed at a third party such as the H.P.B. or the drug industry is irrelevant, it ought not to
apply in this case. I disagree that Dr. Leenen was not a focus of this story. In the "good guy/bad guy" scenario he was portrayed
as one of the leading defenders of this impugned drug who had given a "rousing criticism" of the science and methodology of
Dr. Psaty, one of the drug's leading critics. While Dr. Leenen may not have been known to Nicholas Regush when he prepared
his story outline, "Canada's Worst Drug Disaster," Mr. Regush very quickly became aware of Dr. Leenen, and the various
memoranda between Mr. Regush and his researcher Paul Webster clearly disclose a biased state of mind towards Dr. Leenen.
Even one piece of evidence is enough to find malice so long as that one piece of evidence proves the existence of an ongoing
improper state of mind towards the person defamed by one or more of the defendants.
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147
Ostensibly, David Studer the executive producer, was ultimately responsible for this broadcast, but as the evidence
reveals his input was meaningless. This was Mr. Regush's show. Nothing demonstrates malice in the present case more than
Nicholas Regush's initial story line "Canada's Worst Drug Disaster," combined with the exchange of memoranda between him
and his researcher Paul Webster. Despite the fact that Mr. Webster fairly early on learned of Dr. Leenen's real views on the
subject, these were immediately cast aside in order that this one-sided production, consistent with Mr. Regush's thesis, could
be presented. There was no quest for the truth here. The quest was for sound bites sufficient to fit the story line.
148
David Studer, the absent executive producer, who arrived at the last minute when the program was ready for air, never
checked Mr. Regush's background, never read his books or his editorials, and was unaware he had been blacklisted by the H.P.B.
He did not read any of the memos between Mr. Regush and Mr. Webster including the important December 14th, 1995 memo,
nor did he look at any of the tapes of the various interviews or their transcripts. Moreover, he did not even read the 34 page
minutes of the ad hoc advisory committee meeting.
149

In that regard, I refer to Munro v. Toronto Sun Publishing Corp., (supra), at pages 117-8, where Holland J. states:
(a) the great power and influence possessed by the media is an important factor in molding public opinion and its
exercise requires great care to be taken as otherwise great harm can result;
(b) there must be a separation of functions between the reporter and the editor, it being the responsibility of the editor
to confirm the accuracy of the contents of a story before publication;
(c) where important documentation has been obtained it is good practice to put it in a safe place and to thereafter
work from a copy;
(d) there must be constant supervision maintained by the editor over the reporter, with regular reporting requirement;
(e) it is the editor's responsibility to know in detail before publication, the documentation to support the story and the
reliability of the sources and so ensure its accuracy;
(f) when the story is prepared and the paper has the "goods" on the person targeted in the story — it is basic and
necessary that that person be confronted with the story so that his reaction be obtained. This could cause a story
to be discarded and could also enable the newspaper to add those comments should the publication take place. A
sound reason (there are others) for this to be established practice is that it prevents the newspaper from publishing an
incorrect story with all the attendant problems which that would generate.

To say the least, David Studer failed in his duty as executive producer of this program.
2. Omitting significant evidence that was contrary to defendants' thesis:
150
In the present case an inference of malice may be drawn from the fact that the defendants willfully misrepresented the
facts by omitting significant evidence contrary to their thesis.
151 The defendants argue that they were serving the public interest in broadcasting this program and in exposing negligence,
if not corruption, within the Health Protection Branch. I am satisfied that the real motive here was first of all to provide validation
to Nicholas Regush's long held biases towards Health Canada, and then to bolster both his and the program's reputation by
producing a sensational program. The only person in this lawsuit, I am satisfied, who had the public interest in mind throughout
was Dr. Leenen. The defendants were little concerned as to whether the allegations or innuendoes were true and whether the
public interest was being served. Scandal was what they hoped would attract viewer interest and that attitude, in my view, was
malicious. The defendants, it seems to me, disregarded any evidence which might have been inconsistent with their thesis and
I am satisfied they had considerable evidence which, if properly analyzed and distilled, would have given chase to the Regush
story line.
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152 The omissions were deliberate and were intended by Mr. Regush and the other defendants to give the show a more dramatic
impact than it might otherwise have achieved. Dramatic impact was always a higher priority than truth. There are numerous
examples in the present case where the defendants deliberately withheld important information from the viewer because, in my
view, it would have deviated from their rigid story line. They certainly were not going to let the facts interfere with a good story.
153 The defendants say that the program attempted to portray a significant medical controversy. Remarkably no representative
of any leading North American organization involved in the treatment and study of hypertension was interviewed. I recognize
that it is not for the courts to tell television producers how to do their work; but if fairness and balance are to be part of the
equation, obviously important information could have been gleaned from any number of these organizations. The CBC knew,
through Dr. Furberg, that the H.P.B. and the F.D.A. in the United States, along with other regulatory agencies, interact regularly
on matters of drug safety. There was no reference in this program to the F.D.A.'s full public hearings into CCBs less than a
month before broadcast, the findings of which were reported by ABC television on January 26 th , 1996, and which concluded
that long acting CCBs were not unsafe and could continue to be used in accordance with the guidelines. This would have been
significant information because the major critics of CCBs had been given full opportunity to present their views before the
F.D.A. Despite the fact that the H.P.B. in its "Dear Doctor" letter took essentially the same position as the F.D.A., the program
wrongly misstated the facts and told viewers, through Dr. Brill-Edwards, that the letter lacked urgency. When asked why nothing
about the F.D.A. hearings was broadcast, Mr. Regush stated:
I didn't think it added to what we were trying to do in terms of looking at the Health Protection Branch. The focus was
on the Health Protection Branch. If the F.D.A. had done something stunning that had drastically altered the nature of the
story, I'm sure that we would have wanted to include it.
Q. For instance, if they declared that all calcium channel blockers are unsafe and took them off the market. That probably
would have made your program, wouldn't it?
A. That would have made the program, yeah.
Airing any reference to the F.D.A. would have shown that the H.P.B., by having conducted the ad hoc advisory committee
meeting in September 1995, was on the cutting edge and ahead of the F.D.A. The H.P.B. was doing its job. Nevertheless, any
reference to the F.D.A. was pulled from the final script, I can only conclude, to better present Mr. Regush's thesis.
154
The broadcast failed to reveal that Dr. Furberg, one of the "good guys," was, in fact, the principal researcher of the
long-term clinical trial, known as ALLHAT. In fact, Dr. Leenen had been recruited by Dr. Furberg to head up the Canadian
portion of this study. Of course that information could not be presented during the program because it would fly in the face
of the program's thesis.
155 The program did not tell the viewer that the studies cited, including the Psaty study, were based on the use of short acting
nifedipine in non-approved indications at non-approved dosages — in other words, off label use.
156 I recognize that in developing a one-hour program from many hours of videotaped interviews it is necessary to synthesize
in order to give meaning and brevity to the presentation. Nevertheless, I have had the benefit of all the outtake guest interviews,
including the very full interview with Dr. Leenen. To say that Dr. Leenen's views on the science of CCBs and the differences
between the short and long acting versions have been trivialized is to give the defendants far more credit than they are due.
Dr. Leenen was interviewed extensively and he responded fully on the science of CCBs, providing detailed information about
the differences between the two formulations. Yet virtually none of this important information ever made it to air. By selective
and careful editing, the CBC, in the broadcast portion of Dr. Leenen's interview, reduced his careful and thoughtful responses
to the simplistic and the trivial.
157
The viewer is never told of Dr. Rangno's, involvement with "Therapeutic Initiatives," a British Columbia publication
which, following the release of the Psaty abstract and up to its eventual publication, never once voiced alarm about CCBs.
Nor is the viewer told that Dr. Rangno, just as Dr. Leenen consistently urged, believed that the Canadian Hypertension
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Society guidelines at the date of broadcast were excellent and ought to be followed. In fact, in the August 1995 publication of
"Therapeutic Initiatives," physicians were warned that the Psaty study was not definitive. Rather, it reinforced the message that
prospective randomized control studies were important and underway.
158
Essentially, there is little to distinguish between the views of Drs. Leenen, Furberg and Rangno. In fact, during his
interview with Ms. Wood, a portion that was not broadcast, Dr. Furberg stated:
The long acting ones, I think personally, bottom of my heart that they are better. Does that mean they are safe, I don't know.
The only way is again to do large scale clinical trials that are now underway.
What the program has Dr. Furberg saying is this:
The fact that we have problems with short acting puts the onus on industry to document safety on the long acting
formulation.
What the audience is not told is that this onus had been met and that a long term clinical trial was underway, a trial headed up
by Dr. Furberg himself. By mid-January 1996, Mr. Webster was developing a conflict of views between Doctors Furberg and
Leenen on the subject of the Psaty study. In fact the two held rather similar views as to the appropriate use of CCBs. There is
no question they differed over the merits of the Psaty study (a study in which Dr. Furberg was personally involved) but as to
the use of the longer acting agents there was really very little controversy between these two scientists.
159

During the trial there was considerable focus on the concluding portion of the April 4th, 1995 letter which stated:
It is premature to use this information (referring to the Psaty abstract) to alter treatment strategies deemed safe and effective
for hypertension.

160 In my view, all the co-authors of the letter were attempting to say was that physicians should not alter treatment strategies
which appear to be effective and helpful to patients on the basis of the abstract alone. In fact that was the exact and stated view
of every organization in the United States and Great Britain concerned with this issue following the publication of the abstract.
Even Dr. Salim Yusuf, another eminent Canadian cardiologist, one of the program's "good guys" had told Ms. Wood during an
interview that he didn't think the H.P.B. was dropping the ball on this issue. The viewers weren't told this. Nor were they told
that both Doctors Yusuf and Furberg had previously visited the H.P.B. and presented their views on CCBs.
161
It was malicious for the defendants to have positioned Doctors Rangno and Furberg opposite Dr. Leenen, when in fact
there were essentially no differences in their views. In fact when Dr. Leenen's statements from the minutes of the H.P.B. meeting
were put to Dr. Rangno he said he agreed with Dr. Leenen's position. Anything positive about CCBs was simply omitted from
this broadcast.
162
In the present case, the systematic reporting of one side of this story, the deliberate refraining by Mr. Regush from
making important further inquiries and, indeed, the omission of highly significant information contrary to the story's thesis,
leads unequivocally to a conclusion of malice. I have no difficulty concluding that all of this was done deliberately in order
to slant this broadcast to the prejudice of Dr. Leenen and the other so-called defenders of CCBs. Dramatic effect and a rigid
adherence to Mr. Regush's story line were fundamental to the production of this program. If, as the defendants say, the public
interest was at play here, there was an enormous amount of information which they chose not to broadcast which would have
provided a balanced view on this important issue. The defendants had choices. In my view, the choices they selected, without
any question, demonstrate malicious intent.
3. Conduct of the defendants following broadcast:
163
I must consider the conduct of the defendants following broadcast, prior to and during this trial, in my consideration
of the issue of malice.
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164
The examination for discovery of Nicholas Regush is rife with examples of his self-righteous arrogance. When asked
why he did not give Dr. Leenen an opportunity to respond to the question and answer exchange between Ms. Wood and Dr.
Klein, who suggested he might have been in a conflict, Mr. Regush responded:
I didn't see the pertinence of doing so.
When asked why he described Dr. Leenen only as a fellow cardiologist at the Ottawa Civic Hospital, Mr. Regush responded:
A noble title, a cardiologist in our culture, works in a hypertension unit, works in a heart institute.
Q. His title is Director, Hypertension Unit, Ottawa Heart Institute?
A. I made the choice.
Further in the examination for discovery there is this exchange:
Q. Dr. Klein made specific statements that you did air, and it was about Dr. Leenen possibly violating the Health Protection
Branch's conflict of interest guidelines, which she made that statement based on the statements you made to her, and we'll
deal with those another day. You could have taken a minute of that interview time, could you not have, and put that to him
and given him an opportunity to defend himself?
A. At the risk of being redundant, I believed that we had covered the territory satisfactorily.
Q. At the risk of getting frustrated, I'll just ask you to answer the question, which is simply "yes" or "no." Could you have
asked that question in the interview time that you had made available [to Dr. Leenen]?
A. Yes, that and any other questions.
Q. Okay. And you could have done a second interview with Dr. Leenen if you would have wanted to have done a second
interview, could you not, prior to the broadcast?
A. Well, if we would have wanted to, we would have done it.
165 During examinations for discovery, many months after the broadcast had aired and after the program had disclosed Dr.
Brill-Edwards as the whistleblower, Mr. Regush, claiming source protection, would not reveal the source of his information.
In fact Dr. Brill-Edwards was his only source and her cover had been removed in the broadcast. There was no purpose in
claiming source protection during discoveries, other than to sidetrack the plaintiff and to cause delay. This behaviour, without
any adequate explanation from Mr. Regush, further demonstrates his attitude and unwillingness to be forthcoming. It is another
example of malicious conduct on the part of Mr. Regush for which the CBC is responsible. At trial, when asked why he wouldn't
have given Dr. Leenen at least an opportunity to know about the comment Dr. Klein had made in an earlier interview, Regush
stated:
Well, here's the point, it's extremely important. I have an obligation as a producer to try to understand what this person is
saying. It was my opinion, and I think the transcript of that interview shows clearly as far as I'm concerned, that Agnes
Klein really did not know what she was talking about. She says a number of things that contradict. She contradicts herself
on a number of occasions. I will not, I have not, did not or will not ever take a situation like that where an individual is
commenting on another individual and is clearly indecisive about the role of that individual, and bring it to the attention
of that individual in question. That is why we did not ask Dr. Leenen that question.
And later:
We were being fair to Dr. Leenen by not introducing her rather garbled response to Trish Wood's question by asking him
clear-cut questions. And he had an ample opportunity to respond and he did.
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If Dr. Klein's responses were as garbled and indecisive as the proclaims, why did the CBC feel it necessary then to broadcast
this rather damning and significant portion of her interview without at least giving Dr. Leenen a chance to respond? And when
Steven Jeffrey, the media spokesperson at the H.P.B., telephoned Mr. Webster to offer a further interview with Dr. Klein as a
follow up to her comment that she would look into the matter, Mr. Webster declined, saying that they had enough. In this regard,
Mr. Regush stated that he had seen and heard enough and that a further interview would not be necessary. Later at trial, still in
examination-in-chief, when asked about the Dr. Klein statement Mr. Regush nonsensically responded:
I guess the only thing I would add is that it would have put Dr. Leenen at a disadvantage had I posed a confused response
to a conflict of interest question, on the part of the government, to him.
166
During the CBC's interview with Dr. Rangno about conflict of interest, Mr. Regush asked "What about the R.C.M.P.?"
I have considered Mr. Regush's various responses about why he asked this question. Without getting into detail, suffice it to
say that Mr. Regush, at various times under oath, gave a series of different answers as to why that question was asked. These
include a response he gave at the Myers trial in June 1999. Apart from clearly demonstrating Mr. Regush's attitude during the
preparation of this broadcast, my consideration of his various responses given at his discovery, at the Myers trial and at this
trial, when confronted with the issue, leads me to the view that Nicholas Regush has exhibited a significant disregard for truth.
This finding is important in my consideration of malice.
167

In cross-examination I am satisfied he showed some personal animosity or spite towards Dr. Leenen when he stated:
He should never have set foot in that committee, ever, by the standards of his own profession.

The fact is that the Heart Institute's ethics committee exonerated Dr. Leenen of any such conflict.
168

When asked the important question as to why he did not re-interview Dr. Klein:
So Mr. Regush you had heard enough and seen enough as far as Dr. Klein was concerned. Why did you find it worthy
to send a crew over to Dr. Brill-Edwards' house, somewhere around February 1st, 1996 to catch her with her daughter
watching chickadees out her kitchen window and then there's other scenes...
A. I believe they were cardinals, sir, cardinals.

This demonstrates not only his cavalier attitude, but also the fact that he was unable to give any sensible reason for broadcasting
this segment in a rather complicated story.
169
Having had the opportunity to observe Mr. Regush on the witness stand, I am satisfied that his personal animosity
towards Dr. Leenen lead to his belief that it was necessary to portray Dr. Leenen as being unable to read a letter without his
glasses. How could this possibly have advanced the so-called "debate" about the H.P.B. or about CCB's? I fail to see what other
purpose could be served in presenting this portion of Dr. Leenen's interview, other than to make Dr. Leenen look guilty, evasive
and foolish in order to bolster the program's thesis. If the defendants had any intention of presenting a balanced debate within
the limited time available, they would not have included this segment.
170
There is further evidence of the defendants' conduct in the unnecessary repetition of this defamatory publication, not
only at the conclusion of the program itself where portions of Dr. Leenen's interview are repeated, but also by a repeat broadcast
on CBC's Newsworld, despite the objections of many people.
171
After this action was initiated, the defendants seemed to take every opportunity to thwart the plaintiffs with the hope,
I can only assume, that Dr. Leenen would simply give up. For example, at the outset, the corporation would not accept service
on behalf of the individual defendants. In addition, despite Ms. Wood's suspicion of the possibility of a lawsuit, as expressed
during an outtake interview, neither she nor Mr. Regush were able to produce any meaningful notes made by them during the
production of this program. Were these notes destroyed? We shall never know. But there is more than a suspicion that they were,
which simply ties in with the corporate defendant's failure to provide full disclosure absent a court order.
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172 A startling example of the defendants' attitude, in my view, is revealed in the documentation provided in support of the
defendants' request for an adjournment of this trial in early 1999. The essence of this request was that the defendants required the
attendance of Mr. Regush throughout the trial and that because he could not attend for medical reasons they would be seriously
prejudiced. As defence counsel stated in a letter of February 8th, 1999 to the Regional Senior Justice in Ottawa, after describing
Regush's medical condition:
As the producer of the broadcast, Mr. Regush is the key defendant who will testify at trial. His presence at trial is also
necessary for the conduct of the whole of our case. It was and remains our intention to have Mr. Regush present throughout
the trial to assist counsel in the conduct of the case. His absence from the trial would be extremely prejudicial to our ability
to defend this case.
173
This trial was to have commenced February 15th, 1999, a date fixed in early July 1998. Ultimately, on the strength
of the submissions about the importance of Mr. Regush to the conduct of the trial, an adjournment was granted. As it turned
out, during this approximately ten week trial, the defendant Regush attended to give his own evidence and was in attendance
at trial for perhaps one other day. The fact is the defendants were not receiving regular instructions from Nicholas Regush, nor
did they require him for the entire trial. In my estimation, this demonstrates a further attempt on the part of the defendants to
discourage Dr. Leenen from prosecuting this action. It was simply another roadblock thrown up in Dr. Leenen's path, evidencing
further proof of malice.
4. Failure to present a fair portrayal of the plaintiff:
174
In an outtake exchange between Mr. Regush and Ms. Wood, he tells her to ask her question with her "famous sneering
feeling." I don't know how famous it was, but it certainly was sneering. Its purpose appears to be nothing more that to embellish
the disdain the defendants want the viewers to have towards Dr. Leenen.
175
This program failed to present a fair portrayal of Dr. Leenen and, in fact, characterized his views dishonestly and
misrepresented his long held views on many important subjects. In order to portray him in the role of "bad guy" and in order to
disparage his views, the CBC took an eminent research scientist, whom they knew to be a person of high integrity and reputation,
and presented him as a devious, dishonest, bumbling fool in order to advance a story line. The defendants' suggestion that the
public interest was somehow being served is nonsensical. This "important story" involving the deaths of tens of thousands of
patients, of tainted files within the bureaucracy, of the influence of drug manufacturers upon the regulatory process was not
even important enough to make the CBC evening news. Although the program itself was re-broadcast on CBC's Newsworld,
the only other media outlet to pick up on the story was the Montreal Gazette, for whom Mr. Regush had previously worked as
a medical writer. This wasn't an important story at all. This was sensational journalism of the worst sort and should serve as an
embarrassment to this so-called "flagship" investigative program.
176
Much was made during the broadcast of Dr. Leenen's relationship with Pfizer — the significant innuendo being that
he was more beholden to the company than to patient safety. What the viewer was never told, of course, was that Dr. Leenen
was not simply going on a "cruise down the Nile," but rather was attending a working conference in Egypt as a member of
Pfizer's advisory board. Broadcasting this information, however, would have weakened the defendants' portrayal of the plaintiff
as one of the "bad guys."
177 The manner in which Dr. Leenen was portrayed was entirely consistent with Nicholas Regush's pre-broadcast instruction
to Mr. Webster to find out who Dr. Leenen's "big sugar daddy is," obviously referring to the drug manufacturers. During his
evidence at trial, Mr. Webster stated he had been assigned the task of keeping watch over Mr. Regush — something I find
to be laughable given the fact he was assigned as a researcher, and was a junior employee of CBC. He said that if he had
observed any malice or hostility towards Dr. Leenen he would have reported it immediately to his superior David Studer. I do
not accept this evidence and find that Mr. Webster bought in completely to the Regush attitude and acted entirely upon Mr.
Regush's instructions in conducting his investigations. The absent Mr. Studer never received any such complaints. One only has

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

37

Leenen v. Canadian Broadcasting Corp., 2000 CarswellOnt 1417
2000 CarswellOnt 1417, [2000] O.J. No. 1359, 105 O.T.C. 91, 48 O.R. (3d) 656...

243

to review the memoranda between Mr. Regush and Mr. Webster and the conduct of Mr. Webster during some of the outtakes to
very quickly conclude that he was very much a part of this unfair production and its wrongful portrayal of the plaintiff.
5. Reliance on information from a biased source:
178
Reliance on information from a biased source is also evidence of malice. The central character in this story was Dr.
Michelle Brill-Edwards, clearly an unhappy and disgruntled employee of the H.P.B. Dr. Brill-Edwards had to be portrayed as a
hero in this program. To have broadcast anything about her long standing labour grievances would have tarnished this image. It
would not have suited the story's thesis for the producers to inform viewers that Dr. Brill-Edwards was found unqualified for the
position of Director and that she had lost a case in the Federal Court. I am satisfied that Dr. Brill-Edwards' concerns about the
regulatory process and the safety of these drugs as expressed in this program had more to do with her long standing bias against
the Health Protection Branch and her superiors than it had to do with public safety. She became the perfect vehicle through which
Nicholas Regush could vent his long held negative views. Why the CBC did not conduct even a modicum of investigation about
Nicholas Regush before allowing him to produce a broadcast for this so-called "flagship" documentary program is beyond me.
179
The manner in which this program was developed clearly created a false impression of guilt on the part of the plaintiff
and others, and that in itself is evidence of malice. To suggest that Dr. Leenen was a strong defender of calcium channel blockers
and to present him as having views contrary to the drug's critics was a complete distortion and misrepresentation of the truth,
and the CBC knew that.
180

As Bellamy J. stated in Myers v. Canadian Broadcasting Corp. et al at page 36:
Selectivity in reporting has been held to be malicious. ...In pursuit of a sensational story about a potentially serious drug
regulation issue, the fifth estate took clips and excerpts of remarks made by a leading cardiologist out of their complex
context and presented them in a simplified "good guy/bad guy" format... The CBC relied heavily on information relayed
by Dr. Brill-Edwards and did not question it, even though she had clear, firm views on the nifedipine debate, was especially
close to the situation and may not have been able to be impartial, given her own professional difficulties with the Health
Protection Branch, of which the CBC was already aware. The CBC readily accepted Dr. Brill-Edwards' perception of Dr.
Myers' conduct at the [ad hoc advisory committee] meeting despite an obvious issue about her ability to be impartial. The
broadcast included her comments that he dominated the meeting and behaved in an outrageous and appalling way.

The same can be said about the manner in which the CBC, using the same biased source, acted towards Dr. Leenen.
181

There is further evidence of malice. During the interviewing process Ms. Wood said this to Mr. Regush:
We have set up the idea that this committee is tainted with these kind of company-bought people.

This is clear evidence of malice on the part of these defendants. It is reckless and without any evidentiary basis and is consistent
with the manner in which Dr. Leenen was ultimately presented in the broadcast. The clear innuendo from the broadcast was that
Dr. Leenen's science could be bought. Throughout the various outtakes which I have reviewed, and during some portions of the
broadcast itself, Ms. Wood's dismissive, disdainful and biased attitude shines through. Her reckless and cavalier demeanor is
demonstrated during an outtake clip involving Dr. Sydney Wolfe, when she says she wishes she could locate a "Pinto memo"
and refers to the commission of a perfect crime and being able to get away with it — obviously referring to the H.P.B. During
the same interview, there is also an outtake discussion about libel actions in which she reveals a reckless attitude. This is very
much in line with some of the comments made by Paul Webster in some of the outtake interviews where, while being filmed in
the H.P.B. boardroom, he uses the words "sleezy" and "fucking classic," obviously demonstrating his biased attitude towards
the committee members. This cannot be called the pursuit of truth. This is nothing more than further evidence of malice.
6. Use of ambush interview tactics:
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182
Ambush interviews may also be considered as evidence of malice and there is no question that Dr. Leenen and the
other "bad guys" were ambushed. As Owen Flood J. stated in Pressler v. Lethbridge (May 20, 1998), Doc. Victoria 934277
(B.C. S.C.) at paragraph 141:
In the result I am persuaded that, motivated by the desire to enhance its reputation and ratings by producing a sensational
program, to accomplish its object Westcom engaged in ambush interviews, trickery in the sense of pretending to some
interviewees that their statements were off record, juxtapositioning not just of the words of the interviewees but of images
so as to create deceitful implications, and the editing out of statements by interviewees so as to slant the broadcast in such
a manner as to imply that the false allegations pertaining to the property and its use had substance. I find these actions
constitute express malice on the part of the defendant Westcom.
183

In Vogel v. Canadian Broadcasting Corp., (supra), a case very similar to the case at bar, Esson J. stated at page 147:
The essence of the "ambush interview" as practiced here, is to put the bad guy in the position of having to try to tell his side
of the story in circumstances which practically guarantee that he will come off looking badly. The effect of terminating the
segment of the uncertain answer — "I don't know" — is to leave the impression that he is being evasive.

This portrayal of hero versus villain or "good guys" versus "bad guys" was dealt with extensively in Vogel v. Canadian
Broadcasting Corp., (supra). What could be closer to the manner in which Dr. Leenen was treated during his interview? Whereas
Dr. Brill-Edwards, the "star" of this program, and the drug's other critics were treated with kid gloves throughout and, in fact, in
many instances assisted the host with questions and topics, the situation was entirely different when it came to Dr. Leenen and
the " bad guys." Just as the Court found in Vogel v. Canadian Broadcasting Corp., (supra), in the present case, when dealing
with Dr. Brill-Edwards, there was a "sympathetic rehearsal" during many of her interviews which was never the case with Dr.
Leenen or the other so-called defenders of CCBs. While Dr. Leenen and the other villains were ambushed and asked about
areas they had no idea would be discussed, the " good guys" were rehearsed to the point that, in my view, little of the CBC's
cherished "spontaneity" remained.
184 Without any forewarning about the subject matter of the interview, and having been misled by Mr. Webster, Dr. Leenen,
who was, in my view, generous with his time and probably rather naïve, simply walked into a lion's den where he was confronted
with all sorts of allegations, most of which he knew nothing about. Naively believing that this program would be helpful in
explaining the medical controversy, Dr. Leenen was subjected to an accountability interview where his personal and professional
integrity came under attack. The laws of libel in this country do not permit this. Quite properly, before his interview, Dr. Leenen
asked Mr. Webster about topics to be discussed. He was misled. The CBC cannot claim this is fair. It can never be a fair or
responsible exercise of freedom of the press to mislead a potential interviewee in order to get him on camera. There is quite a
difference between providing an interviewee with a list of questions and being honest in a pre-interview discussion about topics
for discussion. Without any doubt, Dr. Leenen was misled by Mr. Webster as to the nature of his interview and the topics for
consideration. Dr. Pierre Roland, Pfizer's medical director, had the presence of mind to tape his conversation with Mr. Webster
prior to going on camera. It supports completely the plaintiff's position that the " bad guys" were entirely misled as to what
would be discussed. I have watched Ms. Wood's lengthy interview with Dr. Leenen, and it is clear to me that she is not the least
bit interested in Dr. Leenen's views on the science of CCBs. Knowing full well that long term clinical trials were underway
headed up by one of the program's "good guys" Dr. Furberg, she verbally assaults Dr. Leenen on the subject of their safety.
185
Mr. Regush's demeanor throughout was entirely contrary to CBC's journalistic guidelines and no one was present to
keep tabs on him. He showed no concern for his targets and how this program might have affected their lives. Where David
Studer, the executive producer, was throughout this production is a mystery. How David Studer could have properly assessed
the veracity of this program once it was ready for air is another mystery.
(iii) Conclusion on the issue of malice:
186 Thus, to summarize the issue of malice, when one considers Mr. Regush's story outline, "Canada's Worst Drug Disaster,"
the systematic reporting of one side of the story, the deliberate refraining from making inquiries or allowing the plaintiff a fair
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opportunity to defend himself, one is easily led to the conclusion of malicious intent. Not only was there systematic reporting
of one side of the story, there were significant omissions of important information from this broadcast, and the only reason for
this is that this information would have been contrary to the program's thesis. To have based so much of this program upon
a person so obviously biased as Dr. Brill-Edwards is, in and of itself, in my view, malicious. Added to that is the biased and
disdainful attitude of the defendants Regush, Webster and Wood towards the plaintiff. The CBC's unabashed cheerleading and
orchestration of the "good guys" and the manner in which the "defenders" were ambushed clearly demonstrates a malicious
intent on the part of the defendants. The conduct of the defendants after the broadcast, prior to and during the trial is further
evidence of malice. Even in the pleadings, the defendants demonstrate an unseemly attitude, stating that Dr. Leenen was the
author of his own misfortune.
187
I conclude, therefore, that there is ample evidence upon which to find that the defendants acted maliciously and in
bad faith towards the plaintiff. Consequently, if somehow, contrary to my findings, the defences of qualified privilege or fair
comment were to apply in this case, the plaintiff has demonstrated that actual or express malice on the part of the defendants
did exist and hence those defences cannot survive.
188

Accordingly, I find that the plaintiff succeeds in his action for defamation and is entitled to damages.

Issue 6: If the plaintiff has been defamed and either the defences are inapplicable or are negatived by malice, what is the
measure of Dr. Leenen's damages?
189
When this program was broadcast in February 1996, Dr. Frans Leenen was the Director of the Hypertension Unit at
the Ottawa Heart Institute. He was a cardiologist and a pharmacologist and one of the country's leading experts in the field of
hypertension. Essentially a research scientist, Dr. Leenen nevertheless carried on an active clinical practice. He wrote and was
published extensively in his area of expertise and by all accounts enjoyed a fine reputation within the medical and scientific
community. As a scientist his integrity and credibility were fundamental to his work. Without these commodities, Dr. Leenen
could not have carried on his research and his writing. This was a reputation he had earned over many years not only as a scholar
but as a clinician and his reputation was precious. What this program did was to strike at the very core of Dr. Leenen's being,
for it questioned his scientific credibility, his integrity and his commitment.
190
While in Egypt, at the Pfizer advisory board meeting, Dr. Leenen first learned the devastating nature of this program.
For the first time he learned from a colleague that the program had presented an unbalanced review of the CCB issue and that
he had not come across very well during his interview. From that moment he felt as though his professional colleagues were
behaving differently towards him and, needless to say, this made him quite anxious.
191 It wasn't until Dr. Leenen returned to Ottawa that he first had an opportunity to review a videotape of this program. This
is how Dr. Leenen described his reaction to what he watched:
Well, it's very difficult to describe and part of that does relate to the language barrier for which I have difficulties in
expressing emotions, but at that moment I felt totally empty. The only previous time that I ever had that feeling so
extensively was when I was a graduate student and I got a phone call that my sister had been in a very bad car accident
and actually died an hour later at the age of 23. She was very close to me and it still creates emotions for me. That's the
way I felt. I felt that something very dear had been taken away from me. I was gone. I was like in a black hole. After the
foundation of your life has been taken away, you go down. I was sitting there. I didn't speak. I don't know for how long,
maybe five, ten, fifteen minutes, speechless, numb, like frozen for a time. It was a very weird feeling. A very feeling of
hurt, that the essence for which I stood for, I felt, had been destroyed by this program. It was a disaster for me. Like a
nightmare. That your reputation, your integrity that is so crucial for a scientist, is suddenly gone.
192
The impact of this program upon Dr. Leenen was devastating. It affected his relationships with his wife and children.
He stated:
I was just there physically, but I wasn't there as a person. I was just like a ghost in the house. It was very eerie feeling.
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193 Dr. Leenen became withdrawn and non-responsive, to the outside world. He felt his reputation as a scientist, the essence
of what he was, had been destroyed by this program. When Dr. Leenen returned to work on the following Monday morning,
he was greeted by a colleague who stated:
I saw the program. You have my sympathies.
Embarrassed, Dr. Leenen, usually a rather gregarious person, shunned the cafeteria preferring to take his lunch in his office. He
felt that if one more person offered sympathy, he would have cried.
194

The very next day, in his clinic, one of his patients came into his office and stated point blank:
Dr. Leenen, you wrongly prescribed nifedipine for me and you did it for personal gain, to make money.

To Dr. Leenen this was the worst accusation a patient could make because it went to the essence of being a physician. To Dr.
Leenen, patient trust in his interaction with those he was treating for hypertension was essential. To be accused of placing a
patient's safety at risk for personal gain was an anathema to Dr. Leenen, something he had never experienced before. In Dr.
Leenen's words when asked how important patient trust was, he stated:
Oh, it's absolutely crucial. Obviously they expect that I am knowledgeable and I have no doubts that anybody doesn't think
that I am not knowledgeable. But the second component that is as important as knowledge is that the patient feels that you
do the best possible for that particular patient and that no other loyalties, and certainly not money, would come into the
reasons for prescribing something or doing something for an individual. Once that perception is there, that can never be
taken away anymore. The trust is crucial for the patient-doctor relationship and if that trust, for whatever reason, is broken
down, then one should really give up the patient-doctor relationship. And that is actually what this patient did. At that
moment he said, well I can't come back to you anymore. And he didn't come back anymore.
195 The next thing that occurred following his return from Egypt was that Dr. Wilbert Keon, the Director of the Heart Institute,
circulated to all staff the guidelines for conflict of interest. Obviously, this was related entirely to the fifth estate program. To
Dr. Leenen it made him feel, once again, that he was being accused of conflict of interest. Various other colleagues offered their
condolences but, of course, this only reinforced the feeling within Dr. Leenen that his professional integrity had been called
into question. On April 4, 1996 Dr. Keon met with Dr. Leenen. After a rather tense session, during which Dr. Leenen stated he
had never seen Dr. Keon so upset before, it was determined that the Ethics Committee of the Heart Institute would review the
situation and issue a report. This was of great importance to Dr. Leenen because he was anxious to clear his name. By April
12 th, Dr. Leenen had submitted all of the information necessary and ultimately the committee absolved him of any wrongdoing.
196 While all of this was going on, Dr. Leenen had become quite withdrawn within the Institute, afraid that somebody would
make a wise crack about some element of the program. He stayed away from grand rounds and according to his nurse, Frances
Allen, during grand rounds when CCBs were discussed, there was much joking amongst the residents about whether they would
get a trip down the Nile if they prescribed the right drug. When Ms. Allen informed Dr. Leenen about this, he described his
reaction as being one of embarrassment, sadness and hurt. His nurse also heard many comments from patients about what they
perceived to be Dr. Leenen's behaviour as depicted by the fifth estate. One very angry male patient told her that Dr. Leenen was
prescribing Norvasc because he was getting a benefit. Another stated that during the program Dr. Leenen looked gullible and
that he performed badly. Patients were either discontinuing or altering their medications and all of this, when it was relayed
to Dr. Leenen, upset him greatly. These hurtful comments, particularly from his patients, were devastating to Dr. Leenen and
caused him great anxiety.
197
In addition to the observations of his nurse, we heard from Mindy Leenen, Dr. Leenen's wife. While he watched the
program and for the next twenty-four hours she described him as being numb, shocked, devastated and horrified. She said he
was speechless, depressed and physically pale. That night he was restless, agitated and withdrawn. The next day he was shorttempered and unable to interact with either her or the children, something which was totally unlike him. She stated that this
condition lasted for six to nine months.
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198
Mindy Leenen also described how she and her husband were almost totally avoided by friends and neighbours, people
who formerly were proud of him and of their association with him. It got to the point that when they walked their dog in the
neighbourhood, people would change their route in order to avoid the Leenens. Their social invitations substantially declined
and when she picked up the children at school, she was shunned. According to Mrs. Leenen, her husband lost a considerable
amount of weight, was constantly tired and stressed to the point that he became ill with pneumonia. She testified that, even now,
for her husband it is day to day. She stated that he is almost back to where he was before the program but that there is still a
strain because his honesty, his integrity and his love of research had been called into question. In her words:
Before we got married Frans told me that he had two loves and asked me if I would be able to live with that. One love was
me, the other was his research. I know how deeply hurt he was and how this has destroyed one of his loves.
199
Throughout 1996 and beyond, Dr. Leenen was constantly being reminded by colleagues about this program. Some
of them, as far away as Scotland, were sympathetic; others reminded him of how bad and guilty he looked in the program.
While the Heart Institute's Ethics Committee was investigating the matter, two of his research protocols were put on hold. Dr.
Leenen was told by the Chair of the Ethics Committee that he had reviewed the fifth estate program and that until they had
better defined patient risk, enrolment in his research programs had to stop. Even when his research protocols were renewed,
the renewals were for shorter than usual periods of time. During this time one of the senior doctors at the Heart Institute wrote
a letter to Dr. Keon in which he stated:
I am seriously concerned about a series of events linking Dr. Frans Leenen and the Pfizer Pharmaceutical Company. I am
aware of the existence of a letter written by Dr. Leenen on the letterhead of Pfizer and sent to Canadian physicians by the
same company. In this letter, Dr. Leenen defended the use of Ca channel inhibitors at a time when several specialists in the
treatment of hypertension were concerned with the potential side effects of such drugs, and at a time when no satisfactory
or sufficient evidence was available to support the statements made. Writing such a letter on behalf of and for the defence
of a major producer of these drugs, and without the proper supporting scientific evidence is clearly questionable and I
believe unethical. The issue of professional ethics should be reviewed by a University panel.
Needless to say, many of the statements in that letter were incorrect but, nevertheless, that was the impression one senior
physician got from viewing this program.
200
Dr. Leenen, who had been a member of the Canadian Society for Clinical Pharmacology from 1979 to 1996, resigned
from that organization at the end of 1996 as a result of a letter written in its newsletter by Dr. Robert Rangno, then the President
of the Society. In his letter, Dr. Rangno sought a sympathetic response from the membership for the unfairness Dr. Michelle
Brill-Edwards had suffered as a result of the CCB controversy. Dr. Rangno wrote:
I have a special request of the membership. I feel moved to ask for exceptional understanding and assistance from the
membership to Dr. Michelle Brill-Edwards, the Society's previous Government Liaison representative. Michelle recently
resigned her fifteen year position with the Health Protection Branch because of an ethical dilemma, a small example of
which you may have seen on CBC's the fifth estate.... Michelle has had a number of justified concerns for the safety of
Canadians, relative to the present drug approval system. Optimal drug use, the credo of the Society, entails minimizing risk
and as such we should offer Michelle any possible support in what I have learned can readily be called an heroic stance
on her part. I personally do not want her self-sacrifice to have been in vain.
This was too much for Dr. Leenen and he resigned. Obviously, Dr. Rangno's remarks provoked an outcry with the result that
in the next issue of the newsletter he wrote:
As past president of the Society I'd like to use the privilege of editor of our Newsletter to personally say I'm sorry to
those members of our Society who were offended by a sensitive issue in my Presidential address last year. I also want
to thank the executive for their support at damage control. As in politics, it seems you're damned if you do and you're
damned if you don't.
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That was the extent of any apology by Dr. Rangno to Dr. Leenen.
201
If all of this wasn't enough, Dr. Leenen had to read an article in the New England Journal of Medicine in January 1998
which once again, because of this program, called his integrity into question. The New England Journal of Medicine is one of
the pre-eminent medical journals in the world and has a very broad readership. In part, the article stated:
A Canadian television documentary, fifth estate, reported on Health Canada's review of calcium channel antagonist and
suggested that the public was not being adequately protected from potentially dangerous medication. The allegation that
an academic advisor to the Health Protection Branch of Health and Welfare Canada (the body that reviews the safety
of all pharmaceutical products) had financial relationships with manufacturers of calcium channel antagonists, raised an
important question about physician's objectivity in assessing the safety of drugs.
Even though Dr. Leenen's name was not mentioned, he felt it would not have been terribly difficult for anyone to learn who
H.P.B.'s advisors had been. The Globe and Mail, picking up on the journal article, carried a story in January of 1998 which
in part stated:
A documentary on CBC's fifth estate questioned whether Canada's original decision to approve the drug was influenced by
a conflict of interest. An advisor to Health Canada's Health Protection Branch during the safety review had not disclosed
his financial relationships with the makers of calcium channel blockers, the program found.
202 To Dr. Leenen this simply refreshed everyone's memory and once again called into question his credibility, his honesty
and his scientific integrity. Even in the House of Commons the opposition health critic, Dr. Grant Hill, issued a press release
lambasting the Health Minister over "allegations of bribery and cover up" at the Health Protection Branch. As Dr. Leenen stated
when asked about his reaction to all of this:
Collectively they are going to what I am as a scientist, as a physician, and as an individual, that my integrity for all of these
aspects, all these three aspects, was clearly put into question and up to the level of being called a criminal and the police
should be called in. It's a devastating effect that will remain with me for the rest of my life.
(i) The law on damages:
203
The assessment of damages in a libel action involves a number of elements. As Cory J. stated in Hill v. Church of
Scientology of Toronto, (supra), at page 1205:
The assessment of damages in a libel case flows from a particular confluence of the following elements: the nature and
circumstances of the publication of the libel, the nature and position of the victim of the libel, the possible effects of the
libel statement upon the life of the plaintiff, and the actions and motivations of the defendants.
In the same decision at page 1175 Cory J. wrote:
A good reputation is closely related to the innate worthiness and dignity of the individual. It is an attribute that must, just
as much as freedom of expression, be protected by society's laws.
(ii) General damages:
204
It has long been the case that in libel actions damages are said to be at large. As Lord Atkin stated in Ley v. Hamilton
(1935), 153 L.T. 384 (U.K. H.L.) at page 386:
It is precisely because the "real" damage cannot be ascertained and established that the damages are at large. It is impossible
to track the scandal, to know what quarters the poison may reach: it is impossible to weigh at all closely the compensation
which will recompense a man or a woman for the insult offered or the pain of a false accusation.
This theme was adopted by Cory J. in Hill v. Church of Scientology of Toronto, (supra), where at page 1196 he stated:
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[G]eneral damages in defamation cases are presumed from the very publication of the false statement and are awarded
at large....
A defamatory statement can seep into the crevasses of the subconscious and lurk there ever ready to spring forth and spread
its cancerous evil. The unfortunate impression left by a libel may last a lifetime....
There should not be a cap placed on damages for defamation.
205
In attempting to arrive at the appropriate level of general damages in a defamation case, one must always be aware of
not only the damage inflicted to a person's reputation but also the fact that once damaged a reputation is very difficult to restore.
Always mindful of the fine balance between freedom of speech and the protection of reputation, once the scales have been
tipped through defamation, a plaintiff is entitled to be compensated not only for the injury caused by the damage to his integrity
within his broad community but also for the suffering occasioned by the defamation. A number of cases including Nagy v.
Webb, [1930] 1 W.W.R. 357 (Sask. C.A.); Thomas v. Canadian Broadcasting Corp., (supra); Vogel v. Canadian Broadcasting
Corp., (supra), and Thompson v. NL Broadcasting Ltd. (1976), 1 C.C.L.T. 278 (B.C. S.C.) established factors which might be
considered in assessing the appropriate level of compensation. While not all inclusive, some of these factors are as follows:
(a) the seriousness of the defamatory statement;
(b) the identity of the accuser;
(c) the breadth of the distribution of the publication of the libel;
(d) republication of the libel;
(e) the failure to give the audience both sides of the picture and not presenting a balanced review;
(f) the desire to increase one's professional reputation or to increase ratings of a particular program;
(g) the conduct of the defendant and defendant's counsel through to the end of trial;
(h) the absence or refusal of any retraction or apology;
(i) the failure to establish a plea of justification.
206
In assessing general damages, as was the case in Hill v. Church of Scientology of Toronto, (supra), the injury caused
to the feelings of the plaintiff and the plaintiff's grief are to be taken into account. In that case, great pains were taken to set
out the effect of the defamation on the plaintiff.
(iii) General damages in the present case:
207
As I have stated, the defamatory innuendoes presented in this broadcast caused great suffering to Dr. Leenen and
made him feel as though his well-earned reputation for integrity, both professional and otherwise, had been destroyed. These
innuendoes would have been devastating for anyone; for a world-renowned research scientist they were almost fatal. This was
the CBC firing its guns at Dr. Leenen, not some little tabloid to which no one would have paid much attention. How does one
respond when the CBC strikes? As Esson J. stated in Vogel v. Canadian Broadcasting Corp., (supra), at page 178:
The identity of the accuser is an important factor. The accusation might have [been] made by some nasty little tabloid
scandal sheet and have done no harm. Strident scandal-mongering is the stock in trade of certain publications and, because
it is, they have little or not effect upon the opinions of anyone whose good opinion matters. To their ugly accusations it is
a sufficient response to say: "Regard the source." Such a response is not available when one is defamed by the C.B.C. In
terms of prestige, power and influence, it is at the opposite end of the spectrum from the sleazy scandal sheet. Created and
maintained by Parliament to inform the Canadian public, its news services are accorded great respect throughout Canada.
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They have a well-merited reputation for reliability. For that very reason, C.B.C. has an enormous capacity to cause damage.
The general-run of right thinking people tend to think that "it was on the C.B.C. news, it must be so."
208
In the present case, this program reached over one million viewers and its rebroadcast on Newsworld, four hundred
thousand. The program itself was a full one-hour documentary taking up the entire episode of the fifth estate. I have found that
in fact no crisis, apart from the one created by Nicholas Regush, ever existed. Certainly there was some controversy within
the medical/scientific community following the release of Dr. Psaty's abstract. This was exactly the concern Dr. Leenen was
trying to forestall when he co-authored the April 4 th 1995 letter to Canadian physicians. Nevertheless, as his nasty little story
developed, Mr. Regush decided to target Dr. Leenen as a hypocritical defender of CCBs in a story that not once presented in a
fair way Dr. Leenen's well-known and firmly held views. This slanted, one-sided production, I am satisfied, caused devastating
damage to Dr. Leenen such that ordinary right-thinking, reasonable people, viewing this program would have concluded that Dr.
Leenen had been seriously compromised. Worse, that he had done wrong. I accept his evidence and that of his wife and nurse that
he suffered enormously and that he probably continues to feel that his honesty and integrity are still being called into question.
209
Dr. Leenen gave a full and complex explanation during his lengthy interview with Ms. Wood on the science of CCBs.
Nevertheless, nothing was broadcast of this interview that in any way deviated from Mr. Regush's slanted and reprehensible story
line. Clearly, each libel case is unique and must be judged on its own peculiar set of facts. Taking into account the seriousness
of the defamation as I have found it to be, the breadth of the publication and its source, the republication, the standing of the
victim and the nature of his reputation at the time of broadcast, I have concluded from my review of the cases that this is
as serious a libel as can be imagined. Taking into account the measure of general damages in a number of cases, including
the companion action Myers v. Canadian Broadcasting Corp., (supra), Hill v. Church of Scientology of Toronto, (supra), and
Hodgson v. Canadian Newspapers Co. (1998), 39 O.R. (3d) 235 (Ont. Gen. Div.), I conclude that an award of $400,000.00
would be appropriate. I so fix the plaintiff's general damages.
(iv) Aggravated damages:
210 Aggravated damages are designed to compensate a plaintiff with an extra measure of damages as a result of the conduct
of one or more of the defendants and the conduct of counsel on behalf of the defendants. As Cory J. stated in Hill v. Church
of Scientology of Toronto, (supra), at page 1205:
Aggravated damages may be awarded in circumstances where the defendant's conduct has been particularly high-handed
or oppressive, thereby increasing the plaintiff's humiliation and anxiety arising from the libellous statement. The nature of
these damages aptly described by Robbins J.A. in Walker v. C.F.T.O. Ltd. (1987) 59 O.R. 2d 104 at page 111 wrote:
Where the defendant is guilty of insulting, high-handed, spiteful, malicious or oppressive conduct which increases
the mental distress — the humiliation, indignation, anxiety, grief, fear and the like — suffered by the plaintiff as a
result of being defamed, the plaintiff may be entitled to what has come to be known as "aggravated damages.
These damages take into account the additional harm caused to the plaintiff's feelings by the defendant's outrageous
and malicious conduct. Like general or special damages, they are compensatory in nature. Their assessment requires
consideration by the jury of the entire conduct of the defendant prior to the publication of the libel and continuing through
to the conclusion of the trial. They represent the expression of natural indignation of right-thinking people arising from
the malicious conduct of the defendant.
He goes on at page 1206:
There are a number of factors that a jury may properly take into account in assessing aggravated damages. For example,
was there a withdrawal of the libellous statement made by the defendants and an apology tendered? If there was, this may
go far to establishing that there was no malicious conduct on the part of the defendant warranting an award of aggravated
damages. The jury may also consider whether there was a repetition of the libel, conduct that was calculated to deter
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the plaintiff from proceeding with the libel action, a prolonged and hostile cross-examination of the plaintiff or a plea of
justification which the defendant knew was bound to fail.
(v) Aggravated damages in the present case:
211 I could not have been presented with a set of facts more congruent with Cory J.'s last comments. This was no spontaneous
report, but rather the product of months of preparation and absolute adherence to a slanted and biased story line. There was never
an apology or a withdrawal of the libel; rather to the very end and throughout the trial there was an uncompromising defence
of the activities of the defendants. The pattern of conduct by the CBC was established right at the outset when its in-house
counsel refused to accept service for the individual defendants. This scorched earth attitude is evident in the refusal to disclose
important information without a court order, with stone-walling on discovery claiming source protection and, most tellingly,
with an eleventh-hour adjournment request which I have concluded was made only to thwart the plaintiff. Those involved in the
production of this program knew or should have known that Dr. Leenen's views on long acting CCBs were essentially the same
as those of individuals the program portrayed as "good guys." The CBC had to have known that Dr. Leenen knew nothing about
H.P.B. conflict of interest guidelines. If it didn't it was reckless carrying on as it did without properly sourcing that information.
To put a spin on Dr. Leenen's April 4, 1995 letter as they did and to maintain that position throughout the trial, in my view,
was conduct which aggravated the situation. To suggest there was nothing they could have broadcast which would have put Dr.
Leenen in a better light in respect of April 4, 1995 letter, the trip to Egypt and the conflict allegations, is simply untrue. There
was ample information the CBC had at hand which it could have used to present Dr. Leenen's side on each of the issues raised.
In frustration, at one point during his interview with Ms. Wood, Dr. Leenen stated:
...You won't help Canadians by coming up, speaking, dealing with this type of cynicism on this issue. I think you have
to look at the facts and if a lot of Canadians could stop at the moment the unproven agents like calcium antagonists or
like A.C.E. inhibitors, let their blood pressure go out of control, you're doing a lot of damage. Yes your cynicism is then
hurting Canadians, it's not helping them.
212
Needless to say, nothing like this made it to air. That would not have served the program's thesis. In order to fully
develop Mr. Regush's story line, Dr. Leenen had to be made to look foolish, incompetent and worse, dishonest. They succeeded.
The five "good guys," the critics of CCBs, Drs. Furberg, Rangno, Brill-Edwards, Yusef and Wolf, never had their integrity or
professional credibility called into question. Indeed they were treated with kid gloves and in many outtake interviews, were
shown to be assisting the producers with questions and topics. Quite a different situation existed for the drugs "defenders." How
could the CBC throughout this trial continue to maintain that Dr. Furberg and the other critics had positions so entirely different
from that of Dr. Leenen? To do so in the face of all of the evidence, in my view, was an aggravating circumstance.
213
During the Myers trial in June 1999, there were a couple of unseemly incidents involving the defendant, Paul Webster.
Knowing that Dr. Leenen, in order to prosecute this case, had placed a mortgage on his home, Mr. Webster during a break in
the proceedings in a callous and insensitive way, said to Dr. Leenen something to the effect that "Somebody is going to lose his
shirt" and later " How's the mortgage going?" Whether, as he says, he was provoked is of no consequence. This is aggravating
conduct just as were his comments captured on some of the outtake interviews. These are but a few examples of aggravating
conduct for which Dr. Leenen is to be compensated. Unlike general damages, aggravated damages should not to be awarded
jointly and severally. I must assess these damages against the individuals responsible. Without any question the person whose
conduct I have found to be most reprehensible in this regard was that of Nicholas Regush and against him I award the sum of
$150,000.00 aggravated damages. As against each of Trish Wood and Paul Webster, I award the sum of $50,000.00. As against
the CBC, I award the sum of $100,000.00. This reflects not only the attitude which this defendant adopted and adhered to
throughout this proceeding but also those areas where, in my opinion, counsel overstepped the bounds, not only in terms of the
conduct of the defence, but more particularly in attempting to derail the plaintiff with a less than candid adjournment request.
(vi) Punitive damages in the present case:
214
Punitive damages are not compensatory. As Cory J. stated in Hill v. Church of Scientology of Toronto, (supra), at page
1208:
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Punitive damages may be awarded in situations where the defendant's misconduct is so malicious, oppressive and highhanded that it offends the court's sense of decency. Punitive damages bear no relation to what the plaintiff should receive
by way of compensation. Their aim is not to compensate the plaintiff, but rather to punish the defendant. It is the means
by which the jury or judge expresses its outrage at the egregious conduct of the defendant. They are in the nature of a fine
which is meant to act as a deterrent to the defendant and to others from acting in this manner. It is important to emphasize
that punitive damages should only be awarded in those circumstances where the combined award of general and aggravated
damages would be insufficient to achieve the goal of punishment and deterrence.
It is with this in mind that I have determined that punitive damages are required in this case. The CBC has enormous power
and an incredible ability to inflict damage. For the reasons I have earlier set out and for the malicious manner in which the
defendant's conducted themselves, their conduct must not be sanctioned. A clear message must be sent so that other vulnerable
people will not be attacked in such a fashion. This can never simply be a cost of doing business. The award must reflect the
Court's outrage of the defendant's conduct. In my view, this is one of those exceptional cases spoken of by Cory J. in Hill v.
Church of Scientology of Toronto, (supra). Accordingly, I fix punitive damages against each of C.B.C., Trish Wood, Nicholas
Regush and Paul Webster, at the sum of $50,000.00 for a total of $200,000.00.
215
Because the action involving Dr. Martin Myers arose from the same broadcast and which has resulted in a judgment
in his favour, I believe it is important for me to distinguish the two cases. In Hill v. Church of Scientology of Toronto (supra),
Cory J. observed that each case of libel is unique and that little is to be gained from a detailed comparison of libel awards.
Defence counsel argue that an exception should be made here. I disagree. These are two separate actions with many factors
distinguishing them. To begin with the pleadings are not the same. Nor is the evidence before the Court identical. For example,
Bellamy J. in Myers v. Canadian Broadcasting Corp. (supra) was not made aware of many of the outtake interviews to which I
was exposed, nor was she aware of the extent and lack of success achieved in Dr. Brill-Edwards' labour dispute with the H.P.B.
Unlike Dr. Leenen, the program never presented a sting of conflict of interest per se against Dr. Myers. Even the findings differ.
I have found that the defence of fair comment fails in respect of all of the innuendoes while Bellamy J. found that the defence,
in certain instances succeeded, albeit ultimately to be defeated by a finding of malice.
216 There did not appear to be a finding in Myers that his relationship with his hospital had changed. Dr. Leenen, on the other
hand, had his reputation and integrity damaged not only with his patients but also within his research community. After the
fifth estate broadcast, the director of the Ottawa Heart Institute, Dr. Wilbert Keon, circulated conflict of interest guidelines and
approached Dr. Leenen in a manner never before witnessed by Dr. Leenen. Not only did the number of new patient referrals to
Dr. Leenen decline, but as well his research protocols were given shorter renewal periods. Dr. Leenen, because of circumstances
following the broadcast, felt compelled to resign from the Canadian Society for Clinical Pharmacology. An award of damages
must reflect not only the damage inflicted on a person's reputation but also the difficulty in restoring that reputation particularly
within a research environment where one's integrity is critical.
217
In the present case, the defendants chose to broadcast a segment showing Dr. Leenen fumbling because he did not
have his glasses. This most unflattering segment was repeated at the end of the program for no other reason, I have concluded,
than to reduce Dr. Leenen's standing and credibility in the mind of the viewer. This emphasis on trying to portray Dr. Leenen's
ineptitude with a most fundamental function in life goes to the depth to which the defendants tried to destroy the plaintiff not
just professionally but as a human being.
218 In my consideration of aggravated damages, unlike the situation here, the Myers trial was not adjourned at the last minute
for six months. By doing this, in the circumstances, I have found the defendants managed to heighten Dr. Leenen's anxiety and
delay his opportunity to clear his name. This is but one of many examples of malicious conduct on the part of the defendants.
This conduct began during preparation for the broadcast, continued through the broadcast and right through until the end of the
trial. In the absence of any misconduct on the part of Dr. Leenen, the defendants conduct had a devastating impact upon him.
The fact that it was orchestrated by an organization such as the CBC, in my view, clearly aggravated the situation.
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219
In light of the defendants' reprehensible conduct towards this plaintiff, I have concluded that a message must be sent
to the defendants. Parasitic sensationalists should not be allowed to prey upon society's obsession with scandal and to reap
personal benefit from their irresponsible actions. The malicious, offensive, cruel and insensitive conduct on the part of the
defendants from the very beginning was such that I have little hesitation, on the facts of this case, in concluding that punitive
damages are warranted.
(vii) Summary of Damages:
220
The plaintiff is entitled to general damages of $400,000.00, aggravated damages of $350,000.00 and punitive damages
of $200,000.00. Accordingly, he will have judgment for $950,000.00, together with prejudgment interest in accordance with
the Courts of Justice Act.
221
As well, the plaintiff is entitled to his costs and I expect counsel will wish to arrange a further attendance before me
to discuss that subject.
Action allowed.
Footnotes
*

Additional reasons at (September 11, 2000), Doc. 99908/96 (Ont. S.C.J.)

End of Document
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Hill v. Church of Scientology of Toronto (1995), 30 C.R.R. (2d) 189, 25 C.C.L.T. (2d) 89, 184 N.R. 1, (sub nom. Manning
v. Hill) 126 D.L.R. (4th) 129, 24 O.R. (3d) 865 (note), 84 O.A.C. 1, [1995] 2 S.C.R. 1130, 1995 CarswellOnt 396, 1995
CarswellOnt 534 (S.C.C.) — referred to
Lascaris v. B'nai Brith Canada (2019), 2019 ONCA 163, 2019 CarswellOnt 2913, 144 O.R. (3d) 211, 431 D.L.R. (4th)
486 (Ont. C.A.) — considered
Leenen v. Canadian Broadcasting Corp. (2000), 2000 CarswellOnt 1417, 48 O.R. (3d) 656, 50 C.C.L.T. (2d) 213, 105
O.T.C. 91 (Ont. S.C.J.) — referred to
Leenen v. Canadian Broadcasting Corp. (2001), 2001 CarswellOnt 2011, 6 C.C.L.T. (3d) 97, 54 O.R. (3d) 612, 147 O.A.C.
317, [2001] O.T.C. 262 (Ont. C.A.) — referred to
Leenen v. Canadian Broadcasting Corp. (2002), 2002 CarswellOnt 374, 2002 CarswellOnt 375, 289 N.R. 200 (note), 164
O.A.C. 200 (note) (S.C.C.) — referred to
Levant v. Day (2017), 2017 ONSC 5956, 2017 CarswellOnt 16037, 17 C.P.C. (8th) 183 (Ont. S.C.J.) — referred to
Levant v. Day (2019), 2019 ONCA 244, 2019 CarswellOnt 4638, 145 O.R. (3d) 442 (Ont. C.A.) — referred to
Manitoba Free Press Co. v. Martin (1892), 21 S.C.R. 518, 1892 CarswellMan 2 (S.C.C.) — referred to
Merit Consultants International Ltd. v. Chandler (2014), 2014 BCCA 121, 2014 CarswellBC 857, 353 B.C.A.C. 199, 603
W.A.C. 199, 60 B.C.L.R. (5th) 214, [2015] 2 W.W.R. 304 (B.C. C.A.) — considered
Platnick v. Bent (2018), 2018 ONCA 687, 2018 CarswellOnt 14124, 82 C.C.L.I. (5th) 191, 23 C.P.C. (8th) 275, 426 D.L.R.
(4th) 60, 417 C.R.R. (2d) 350, 419 C.R.R. (2d) 61 (Ont. C.A.) — referred to
Rogacki v. Belz (2004), 2004 CarswellOnt 3586, 243 D.L.R. (4th) 585, 190 O.A.C. 94 (Ont. C.A.) — referred to
Ross v. N.B.T.A. (2001), 2001 NBCA 62, 2001 CarswellNB 190, (sub nom. Ross v. New Brunswick Teachers' Assn.) 201
D.L.R. (4th) 75, 6 C.C.L.T. (3d) 171, (sub nom. Ross v. New Brunswick Teachers' Association) 238 N.B.R. (2d) 112, (sub
nom. Ross v. New Brunswick Teachers' Association) 617 A.P.R. 112, 2001 CarswellNB 621 (N.B. C.A.) — referred to
Simpson v. Mair (2008), 2008 SCC 40, 2008 CarswellBC 1311, 2008 CarswellBC 1347, 56 C.C.L.T. (3d) 1, 66 C.P.R.
(4th) 121, [2008] 8 W.W.R. 195, 80 B.C.L.R. (4th) 1, 293 D.L.R. (4th) 513, 376 N.R. 80, 256 B.C.A.C. 1, 431 W.A.C. 1,
[2008] R.R.A. 515, (sub nom. WIC Radio Ltd. v. Simpson) [2008] 2 S.C.R. 420, (sub nom. WIC Radio Ltd. v. Simpson)
175 C.R.R. (2d) 145 (S.C.C.) — referred to
Thompson v. Cohodes (2017), 2017 ONSC 2590, 2017 CarswellOnt 6231 (Ont. S.C.J.) — referred to
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United Soils Management Ltd. v. Mohammed (2017), 2017 ONSC 4450, 2017 CarswellOnt 12491, 39 C.C.L.T. (4th) 304,
7 C.P.C. (8th) 58, 11 C.E.L.R. (4th) 216 (Ont. S.C.J.) — referred to
United Soils Management Ltd. v. Mohammed (2019), 2019 ONCA 128, 2019 CarswellOnt 2370, 53 C.C.L.T. (4th) 1, 23
C.E.L.R. (4th) 11 (Ont. C.A.) — referred to
Veneruzzo v. Storey (2018), 2018 ONCA 688, 2018 CarswellOnt 14127, 23 C.P.C. (8th) 352 (Ont. C.A.) — referred to
Whitfield v. Whitfield (2016), 2016 ONCA 581, 2016 CarswellOnt 12018, 30 C.C.L.T. (4th) 29, 90 C.P.C. (7th) 30, 401
D.L.R. (4th) 128, 351 O.A.C. 214 (Ont. C.A.) — referred to
1704604 Ontario Ltd. v. Pointes Protection Assn. (2016), 2016 ONSC 2884, 2016 CarswellOnt 7322, 84 C.P.C. (7th) 298
(Ont. S.C.J.) — referred to
1704604 Ontario Ltd. v. Pointes Protection Association (2018), 2018 ONCA 685, 2018 CarswellOnt 14179, 23 C.P.C.
(8th) 312, 142 O.R. (3d) 161, 79 M.P.L.R. (5th) 179, 426 D.L.R. (4th) 233, 50 C.C.L.T. (4th) 173, 46 Admin. L.R. (6th)
70 (Ont. C.A.) — referred to
Statutes considered:
Canada Not-for-profit Corporations Act, S.C. 2009, c. 23
Generally — referred to
Courts of Justice Act, R.S.O. 1990, c. C.43
s. 137.1 [en. 2015, c. 23, s. 3] — considered
s. 137.1(1)(a) [en. 2015, c. 23, s. 3] — considered
s. 137.1(1)(b) [en. 2015, c. 23, s. 3] — considered
s. 137.1(1)(c) [en. 2015, c. 23, s. 3] — considered
s. 137.1(1)(d) [en. 2015, c. 23, s. 3] — considered
s. 137.1(3) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a)(i) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a)(ii) [en. 2015, c. 23, s. 3] — considered
s. 137.1(8) [en. 2015, c. 23, s. 3] — considered
ss. 137.1-137.5 [en. 2015, c. 23, s. 3] — referred to
Criminal Code, R.S.C. 1985, c. C-46
Generally — referred to
s. 46 — considered
MOTION by defendant company and individual, to dismiss action for defamation brought by plaintiff association.
C.J. Brown J.:
Introduction
1
The moving party defendants, P.S. Knight Co. Ltd. ("Knight") and Gordon Knight, seek an order dismissing these
proceedings pursuant to s. 137.1 of the Courts of Justice Act, R.S.O. 1990 c. C.43 (the "CJA" or the "anti-SLAPP provisions"),
which provide for dismissal of a defamation action where the court is satisfied that the proceeding arises from an expression
made by a person relating to a matter of public interest.
2
Section 137.1 of the CJA provides that where a proceeding is brought regarding a statement relating to a matter of public
interest, a defendant may seek a preliminary judicial assessment of the merits of the claim. In a preliminary review under s.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

3

Canadian Standards Association v. P.S. Knight Co. Ltd., 2019 ONSC 1730, 2019...
2019 ONSC 1730, 2019 CarswellOnt 6281, 308 A.C.W.S. (3d) 216

257

137.1 of the CJA, the defendant must establish that the impugned expression is on a matter of public interest. If this is done,
the plaintiff then bears the onus of showing, on a balance of probabilities, that: (1) there are grounds to believe that his or her
claim has substantial merit; (2) there are grounds to believe that the defendant has no valid defence in the proceeding, which
has been defined and clarified by the Court of Appeal for Ontario, as set forth below; and (3) the harm that has been or is likely
to be suffered by the plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue outweighs
the public interest in protecting that expression.
3
The purposes of ss. 137.1-137.5 of the CJA are (a) to encourage individuals to express themselves on matters of public
interest; (b) to promote broad participation in debates on matters of public interest; (c) to discourage the use of litigation as a
means of unduly limiting expression on matters of public interest; and (d) to reduce the risk that participation by the public
in debates on matters of public interest will be hampered by fear of legal action: 1704604 Ontario Ltd. v. Pointes Protection
Assn., 2016 ONSC 2884, 84 C.P.C. (7th) 298 (Ont. S.C.J.), at para. 24; 2018 ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.), at
paras. 37, 45 ("Pointes (Ont. C.A.)").
Background
4
The s. 137.1 motion is generally brought at an early stage in the proceedings, and is intended as a preliminary judicial
process and a fast track means of identifying and dismissing frivolous claims aimed at stifling public participation.
5 A copyright action was commenced in the Federal Court of Canada by the Canadian Standards Association ("CSA Group"),
the responding plaintiffs in this action, against the defendants on June 19, 2012, alleging that the defendants' publication, the
Electrical Code Simplified Book 2, infringed the CSA Group's copyright in the Canadian Electrical Code. Those proceedings
are ongoing.
6 Following commencement of the Federal Court action, the defendant, Gordon Knight, commenced a website under the name
"RestoreCSA" in May 2013, which published articles discussing the Federal Court action, as well as CSA Group. These articles
and others involving the same subject matter were also disseminated on Twitter and other social media. The plaintiffs allege
that communications in the publications from RestoreCSA were false and defamatory. As a result, CSA Group commenced a
defamation action in the Ontario Superior Court of Justice on April 23, 2015.
7
Following commencement of the defamation action, the defendants brought a motion to dismiss or stay the defamation
action on the basis that it was duplicative of the Federal Court proceedings and other complaints by CSA Group regarding
disparaging use of its trademarks. This Court dismissed the defendant's motion with costs on December 22, 2015, with the
Court holding that "the defamation action has different substantive elements and different remedies available to CSA assuming
it were successful", and "CSA makes substantive claims in the Ontario action that are different and that have different remedial
resources than what is available in the Federal Court". It further held that "it was reasonable and sensible to augment the claims
within the existing Federal Court action and to give Mr. Knight and his corporation notice that CSA might bring a defamation
claim if Mr. Knight and his corporation did not cease and desist": Canadian Standards Assn. v. P.S. Knight Co., 2015 ONSC
7980, 139 C.P.R. (4th) 329 (Ont. S.C.J.).
8

The defendants, thereafter, commenced this motion under s. 137.1, the "anti-SLAPP" provisions of the CJA.

9 This matter was originally heard in the spring of 2018. It was to be continued and completed in June 2018. However, prior
to the June hearing, the parties sought an adjournment in order to provide supplementary submissions regarding a number of
decisions to be released by the Court of Appeal regarding clarification of s. 137.1 and the tests to be met. Following provision
of and arguments on the supplementary submissions in December 2018, the parties wrote again in early March 2019, requesting
that I not release my decision until after they made further submissions as regards four additional decisions released by the Court
of Appeal in 2019. I accepted to receive the second supplementary submissions in writing, which were provided in April 2019.
The Facts
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10
CSA Group is accredited in Canada by the Standards Council of Canada as one of nine standards development
organizations. It is an organization that develops standards through a consensus process. CSA Group has nearly 100 years of
experience in standards development and develops and maintains approximately 3000 codes and standards.
11
As part of its standards development mandate, CSA Group produces voluntary standards, which it has no power to
enforce. It has no authority to draft legislation or to control whether the codes that it produces become laws and/or regulations.
It produces, inter alia, the Canadian Electrical Code, which is the subject of these proceedings.
12
The defendant, P.S. Knight Co. Ltd., is an Alberta Corporation of which the defendant, Gordon Knight, is the owner,
C.E.O., President, Director and sole shareholder. Its sole purpose is to publish the Canadian Electrical Code Simplified Book 1
(a guidebook for residential wiring) and Book 2 (the Commercial and Residential book) which, in some cases, contains extracts
from the Canadian Electrical Code and, in other cases, copies the Canadian Electrical Code with annotations.
13
The allegations disseminated widely in the RestoreCSA website, in articles and in blogs, authored and disseminated by
Gordon Knight and his followers, on Twitter and other social media, include the following: that CSA Group engaged in ille=gal
conduct involving sale of influence; committed criminal offences, including treason; is corrupt; and has participated in an "in
and out scandal" with the Canadian Nuclear Safety Commission (the "CNSC").
14
Among the articles, blogs and Twitter disseminations published by Gordon Knight and P.S. Knight, the defendants have
made the following allegations which are the subject of the defamation action and this motion:
1. The CSA Group acts illegally by selling influence and control over the drafting of Canadian law;
2. The CSA Group committed an offence by violating s. 46 of the Criminal Code, R.S.C. 1985, c. C-46; namely, by
providing direct and material influence over the drafting of Canadian law to a variety of foreign governments, foreignowned companies and to the citizens of foreign countries, which it characterizes as "treasonous";
3. The CSA Group deleted evidence of wrongdoing from its website;
4. The CSA Group sells whole standards to members for payment of money to the CSA;
5. The CSA Group has targeted small companies that refused to pay protection money; Industry Canada and the RCMP
cannot investigate;
6. The CSA Group is corrupt and has a cozy financial relationship with certain manufacturers;
7. The CSA Group did their usual "shakedown", promising to harm an individual if he did not make a payment demanded
by the CSA Group;
8. The CSA Group stole trade secrets and confidential business information belonging to another company;
9. The CSA Group fabricated a false set of electrical laws and provided them to the defendants;
10. The CNSC washes/launders nuclear regulations through the CSA Group for liability protection;
11. The CSA Group violated the law by not subjecting legislative amendments to the electrical law to public view; and
12. The CSA Group uses taxpayer dollars for private interests in the opening of foreign offices and facilities.
The Issues
15

The issues to be determined by this Court are as follows:
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1. Are the defendants' expressions, disseminated on its blog site and republished on Twitter and other social media, made
in respect of a "matter of public interest"?
2. Has the CSA Group shown grounds to believe that the proceeding has substantial merit?
3. Has the CSA Group shown grounds to believe that the defendants do not have valid defences in the proceeding, as
defined in the Pointes (Ont. C.A.) decision rendered by the Ontario Court of Appeal?
4. Has the CSA Group shown that the harm it suffered or is likely to suffer sufficiently serious that the public interest in
allowing the proceeding to continue outweighs the public interest in protecting the defendant's expression?
Positions of the Parties
Position of the Moving Party Defendants
16 It is the position of the defendants that the RestoreCSA articles, blogs and publications are on a matter of public interest,
as defined in Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.). The defendants maintain that the subject
matter of the blogs invites public attention and concerns the welfare of citizens of the country. It states that the CSA Group is
involved in the development of standards and model codes in at least 50 different sectors and has facilitated the development
of over 3,000 codes and standards, 40% of which have ultimately become legislation or regulations. It maintains that the codes
and other standards are law which people have no option but to comply with.
17
It is the position of the defendants that the defamation proceedings have no substantial merit and, in any event, it has
valid defences, including truth and fair comment. Further, the CSA Group has not met its onus in establishing serious harm.
18
The defendants allege that the plaintiffs have commenced the defamation action to limit the defendants' freedom of
expression on matters of public interest. The defendants allege that the defamation action contains the hallmarks of a strategic
SLAPP lawsuit, namely (i) that the CSA Group's financial resources are significant in comparison to those of the defendants;
(ii) that the CSA Group has no evidence of actual damages; and (iii) that this is part of a "suite of lawsuits federally, provincially
and internationally intended to remove the defendants as competitors and to destroy them".
19 It is the position of the defendants that it has published the Canadian Electrical Code Simplified Book 1 since 1967, which
is its sole source of income. At that time and numerous times thereafter, the CSA Group wrote to the defendants to assert its
copyright in the title of the book and to request copy of same to permit it to compare the content.
20 The defendants allege that the CSA Group is a standards development organization, accredited by the Standards Council
of Canada, that it is a Crown corporation that reports through Industry Canada and that it is a global not-for-profit corporation.
21

The defendants maintain that their publications, considering their subject matter as a whole, are in the public interest.

Position of the Responding Party Plaintiff
22 It is the position of the responding party plaintiff that the allegations in issue do not relate to a matter of public interest, but
rather constitute a personal vendetta against the CSA Group. The responding party plaintiff submits that this personal vendetta
arises from the copyright action brought by it against the defendants, and that the defendants admitted that the copyright action
was the proximate cause of the creation of the website.
23
It is the position of the plaintiff that its defamation action has substantial merit. It emphasizes that it does not seek to
prevent the defendants from commenting on the copyright lawsuit nor from expressing their views about standards development
in Canada. It points out that the only standards development organization targeted by the defendants is the CSA Group, although
there are eight other accredited standards development organizations in Canada. The CSA Group has not made allegations

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

6

Canadian Standards Association v. P.S. Knight Co. Ltd., 2019 ONSC 1730, 2019...
2019 ONSC 1730, 2019 CarswellOnt 6281, 308 A.C.W.S. (3d) 216

260

regarding the defendants' website in whole, but with respect to the clearly defamatory, untrue and serious statements concerning
the CSA Group in the blogs.
24
It is the position of the plaintiff that the defendants have no valid defence. The statements in issue are not true and
therefore truth cannot be a defence. The statements at issue are not fair comment as they are not "comment" and not based on
proven fact. Qualified privilege does not apply because the statements were published to the world at large. The defence of
public interest responsible communication is not applicable as the defendants did not verify their allegations, had no reliable
sources and were biased in their tone and approach.
25
The responding party plaintiff further maintains that qualified privilege and public interest responsible communication
also do not apply as the defendants' conduct exhibits actual malice, which defeats these defences. The plaintiff maintains that
the defendants continued to repeat and republish the same unsubstantiated allegations and also made those allegations to the
RCMP, to which it complained, although the RCMP did not proceed with its investigation. They attempted to initiate a private
prosecution against the CSA Group's officers and directors relating to the same allegations which were rejected by a lower court
and the appellate court. The plaintiff points out that Nordheimer J., as he then was, in dismissing the private prosecution, stated
that the defendant Knight "fails to understand the difference between information and evidence".
26 Finally, it is the position of the responding party plaintiff that the harm it suffered or is likely to suffer is sufficiently serious
that the public interest in allowing the action to proceed outweighs the public interest in protecting the defendants' expression.
27 It is the position of the plaintiff that the defendants are attempting to blend statements that purportedly relate to the public
interest with the impugned expressions which do not in any way relate to the public interest. The defendants in the instant case
have attempted to create a "new narrative" about the CSA Group by interspersing general comments that reference subjects that
may be of public interest with the specific falsehoods about the CSA Group. The question to be determined is, what are the
impugned expressions that give rise to the lawsuit about? The answer, in this case, is the CSA Group, and more specifically,
the defendants' serious and unfounded allegations of influence peddling, criminal conduct, corruption and scandal.
28
It is the position of the plaintiff that the defendants' characterization of the alleged public interest in the expression as
relating to standards development and certification in Canada generally and ownership of copyright in codes and standards is
belied by the fact that the defendants have targeted the CSA Group only, admittedly due to the lawsuit that the CSA Group
brought against the defendants. Regardless of what narrative the defendants attempt to create, the allegations always involve
the CSA Group and relate to that private vendetta and as such, the defendants cannot pass the threshold requirement of s. 137.1.
The Law
29 Pursuant to s. 137.1 of the CJA, the defendants must first establish that their expression relates to a matter of public interest.
If they are able to establish this, the onus shifts to the CSA Group, which must establish that: (i) there are grounds to believe that
its claim has substantial merit; (ii) there are grounds to believe that the defendants have no valid defence as now defined by the
Court of Appeal in recent decisions; and (iii) the harm likely to be or that has been suffered by it is sufficiently serious that the
public interest in permitting the proceeding to continue outweighs the public interest in protecting the defendants' expression.
30
Over the past year, the Court of Appeal for Ontario has released numerous decisions which have clarified and refined
the tests to be met for s. 137.1 of the CJA.
Does the Impugned Expression Relate to a Matter of Public Interest?
31 The words "public interest" are not defined in the legislation. The phrase "public interest" in s. 137.1(3) is not qualified in
any way. It does not require that the expression actually further the public interest. A qualitative assessment of the expression's
impact on the issue to which it is directed is not part of the s. 137.1(3) inquiry. Nothing in the section justifies any distinction
among expressions based on the quality, merits, or manner of the expression. An expression that relates to a matter of public
interest remains so if the language used is intemperate or even harmful to the public interest. The "public interest" as referred
to in s. 137.1(3) is determined by asking — what is the expression about, or what does it pertain to? See Pointes (Ont. C.A.),
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supra, at paras. 54, 55. The expressions that are the subject matter of the lawsuit as a whole and the context in which they are
made must be considered in determining whether the expression is related to a matter of public interest: Veneruzzo v. Storey,
2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.), at paras. 17-19.
32
In interpreting the phrase "public interest" in the context of s. 137.1, the courts have looked to the definition of "matters
of public interest" set forth in the Supreme Court of Canada decision of Grant v. Torstar Corp., supra, at para.105:
To be of public interest, the subject matter 'must be shown to be one inviting public attention, or about which the public
has some substantial concern because it affects the welfare of citizens, or one to which considerable public notoriety or
controversy has attached': Brown, vol. 2, at pp. 15-137 and 15-138. The case law on fair comment 'is replete with successful
fair comment defences on matters ranging from politics to restaurant and book reviews': Simpson v. Mair, 2004 BCSC 754,
31 B.C.L.R. (4th) 285, at para. 63, per Koenigsberg J. Public interest may be a function of the prominence of the person
referred to in the communication, but mere curiosity or prurient interest is not enough. Some segment of the public must
have a genuine stake in knowing about the matter published.
33
Pursuant to the recent Court of Appeal decisions released over the last year, it is clear that s. 137.1 does not alter the
substantive law as it relates to claims based on expressions of public interest. The court has confirmed that "there are no new
defences created for those who speak out on matters of public interest". The law of defamation remains substantially unchanged:
Pointes (Ont. C.A.), supra, at para. 46.
34 In the recently released Levant v. Day, 2019 ONCA 244 (Ont. C.A.), at para. 10, ("Levant v. Day (Ont. C.A.)"), the Court
of Appeal, citing Pointes (Ont. C.A.), at para. 65, summarized "public interest" as follows:
In summary, the concept of 'public interest' as it is used in s. 137.1(3) is a broad one that does not take into account the
merits or manner of the expression, nor the motive of the author. The determination of whether an expression relates to
a matter of public interest must be made objectively, having regard to the context in which the expression was made and
the entirety of the relevant communication. An expression may relate to more than one matter. If one of those matters is
a 'matter of public interest', the defendant will have met its onus under 137.1(3).
35
Considering the subject matter of the defendants' publications and re-publications as a whole, it would appear on its
face and for the purposes of this motion that the allegations relate to a matter of "public interest" as they deal with standards
development in Canada. As stated in Levant v. Day and Pointes (Ont. C.A.), supra, the concept of "public interest" as used in
s. 137.1(3) does not take into account the merits or manner of the expression, nor the motive of the author.
36
Based on the most recent jurisprudence from the Court of Appeal, I find that the defendants have established that their
blog posts are, for the purposes of this motion, in relation to matters of public interest. They contain expressions relating to
more than one matter. One of those is a matter of public interest, namely standards development by the CSA Group in Canada.
I find that the defendants have established the impugned expressions to be on a matter of public interest.
37
Having found the impugned expression to be on matters of public interest, as defined above, the plaintiff must then
establish on a balance of probabilities that there are grounds to believe that the claim has substantial merit; that there are grounds
to believe that the defendants have no valid defence; and that the harm that has been or is likely to be suffered by the plaintiff is
sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest in protecting
the expression.
Are There Grounds to Believe that the Proceeding Has Substantial Merit?
38
The threshold for the responding party to meet the test in ss. 137.1(4)(a)(i) and (ii) of the CJA is a low one, given the
significant remedies in s. 137.1 and the protection for litigants to bring legitimate claims before the court: Platnick v. Bent, 2018
ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.), leave to appeal to SCC submitted 4 March 2019, at paras. 68-70; and Pointes
(Ont. C.A.), supra.
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39
The Court of Appeal has clarified that the issue to be determined on a s. 137.1 motion is not "the ultimate strength of
the claim or the believability of the plaintiff, but only whether the record provides a reasonable basis for believing the claim
has substantial merit and that there is no valid defence": Platnick v. Bent, supra, at para. 49. Therefore, the test is as follows:
could a reasonable trier conclude that the CSA Group has a real chance of establishing that the defendants defamed them and
could a reasonable trier conclude that the defendants had no valid defence to the allegations?: Platnick v. Bent, supra, at paras.
44, 49; and Pointes (Ont. C.A.), supra.
40 Thus, the CSA Group must establish that there is a reasonable basis both for believing that the claim has substantial merit
and that there are no valid defences. In other words, the CSA Group must establish that it has a real chance of establishing that
the defendants defamed it and therefore that its action has substantial merit. I will address the issue of the defences below.
41
The responding party must establish an objective basis for the belief that there is substantial merit to the claim which
is based on compelling and credible information.
42 The plaintiff, in a defamation action, must establish the following: (i) that the words complained of referred to the plaintiff;
(ii) that the words were published by being communicated to at least one other person; and (iii) that the words complained of
were defamatory, in the sense of tending to lower the plaintiff's reputation in the eyes of the reasonable person: Thompson v.
Cohodes, 2017 ONSC 2590 (Ont. S.C.J.), at para. 14 ("Thompson"). And see: United Soils Management Ltd. v. Mohammed,
2017 ONSC 4450, 7 C.P.C. (8th) 58 (Ont. S.C.J.), aff'd 2019 ONCA 128 (Ont. C.A.), at para. 20; Platnick v. Bent, supra, at
para. 92; Pointes (Ont. C.A.), supra, at para. 47; Able Translations Ltd. v. Express International Translations Inc., 2016 ONSC
6785 (Ont. S.C.J.), aff'd (2018), 2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.), at paras. 49 and 51; Hill v. Church of
Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) , at para. 164 ("Hill v. Church of Scientology").
43
I do not accept the arguments of the defendants, that the CSA Group's claims have no merit and that the RestoreCSA
articles do not refer to the CSA Group, but rather refer to the CNSC.
44 The statements in issue refer to the CSA Group. The evidence, including the transcript of the defendant Knight, indicates
that the defendants provided the non-website publication to the National Post, other news media and members of government.
The website publication has been published via the Internet to members of government (both federal and Ontario) and to
members of the public in Ontario, across Canada and internationally. The allegations against the CSA Group are serious; alleging
unlawful conduct, including illegal sale of influence over Canadian law, criminal conduct involving breach of the Criminal Code,
the making of legal demands for protection money, the intentional sabotaging of business and corruption. These allegations are
very serious and are potentially damaging to anyone's reputation.
45
For the purposes of this motion and based on all of the evidence before this Court, I am satisfied that there are grounds
to believe that the claim has substantial merit.
Are There Valid Defences?
46
The defendant advances the defences of truth, fair comment, qualified privilege and responsible communication on
matters of public interest.
47 As regards the defences advanced, the Court of Appeal clarified the test to be applied. As Doherty J.A. stated in Pointes
(Ont. C.A.), supra, at para. 84:
The onus rests on the plaintiff to convince the motion judge that, looking at the motion record through the reasonableness
lens, a trier could conclude that none of the defences advanced would succeed. If that assessment is among those reasonably
available on the record, the plaintiff has met its onus.
In other words, is the conclusion that the plaintiff has no defence to the action among the range of conclusions that may
be reached by a trier: Levant v. Day (Ont. C.A.), supra, at para. 14. And see: Bondfield Construction Company Limited v.
The Globe and Mail Inc., 2019 ONCA 166, 144 O.R. (3d) 291 (Ont. C.A.), at paras.10-17 ("Bondfield").
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(i) Fair Comment
48
To establish a defence of fair comment, the comment must be on a matter of public interest, based on fact, recognizable
as comment, although comment may include inherently debatable inferences of fact, and fairly made, in the sense that a person
could honestly make the comment on the proven facts. If the defendant establishes that these elements are present, the defence
may still be defeated if the plaintiff establishes that the defendant was actuated by malice: Simpson v. Mair, 2008 SCC 40,
[2008] 2 S.C.R. 420 (S.C.C.) ("WIC Radio Ltd."); Thompson, supra.
49
As stated in the recent Court of Appeal decision of Lascaris v. B'nai Brith Canada, 2019 ONCA 163, 144 O.R. (3d)
211 (Ont. C.A.), at para. 24:
Regarding the issue of fair comment, the motion judge set out the constituent elements of the defence of fair comment, as
articulated in WIC Radio Ltd. v. Simpson, 2008 SCC 40, [2008] 2 S.C.R. 420, at para. 28:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognizable as comment;
(d) the comment must satisfy the following objective test: could any person honestly express that opinion on the
proved facts?;
(e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that the
defendant was subjectively actuated by express malice.
50 Statements of comment are statements of opinion, or inherently subjective and debatable inferences from facts as indicated
in WIC Radio Ltd., supra. They are distinguishable from defamatory statements of fact, which purport to assert objective truth.
If of fact, the words may be found to be a statement of fact: Thompson, supra.
51
An assertion of fact can never be defended as fair comment. The expression must be recognizable as a comment based
on true facts and not as a bare statement of fact. If the words are presented in a manner which does not indicate with reasonable
clarity that they are comment and not statements of fact, the words may be found to be a statement of fact. Where the statement
is recognizable as comment, it must be based on true facts. Those true facts must be stated within the publication so that the
reader is in a position to arrive at their own conclusion as to whether the defamatory expression is founded or unfounded:
Manitoba Free Press Co. v. Martin (1892), 21 S.C.R. 518 (S.C.C.), at p. 528; Ross v. N.B.T.A., 2001 NBCA 62, 238 N.B.R. (2d)
112 (N.B. C.A.),at paras. 62, 63; Leenen v. Canadian Broadcasting Corp. (2000), 48 O.R. (3d) 656 (Ont. S.C.J.), at paras. 123,
124, aff'd (2001), 54 O.R. (3d) 612 (Ont. C.A.), leave to appeal to SCC denied [2001] S.C.C.A. No. 432 (S.C.C.); Thompson,
supra, at para. 26; and Levant v. Day, 2017 ONSC 5956, 17 C.P.C. (8th) 183 (Ont. S.C.J.), aff'd 2019 ONCA 244 (Ont. C.A.),
at paras. 40, 42.
52
For the purposes of this motion, I am of the view that the impugned "comments", all listed and analyzed below under
"The Allegations", were stated as fact.
53
The statements made in the blog posts and communicated to media, government officials and others, are stated as fact,
rather than comment. They are not recognizable as comment based on true fact and do not indicate with reasonable clarity that
they are comment and not statements of fact. These statements of "fact" made by the defendants have not been proven to be
true. Indeed, as regards many of the allegations, the evidence proffered in support of the truth of these statements is indeed the
defendant, Knight's, own blog posts and articles published on the RestoreCSA blog and republished on Twitter. Again, as noted
above, the defendant's own articles alleging these allegations, and stated as fact therein, are not evidence of the truth of these
allegations. There has been no independent evidence to establish the truth of these allegations. As Nordheimer J., as he then
was, stated in dismissing the defendant's private prosecution against the CSA Group, the defendant confused information (in
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most cases his own authored articles) with evidence. Thus, while the defendants maintain that they are comment or opinion,
based on proven fact, they are not comment and not based on proven fact, as analyzed further below at paras. 65-102.
54
In my view, a reasonable trier could conclude that the defence of fair comment would not succeed. It would be open
to a trier to conclude that the statements made about the CSA Group were uttered as statements of fact, not as statements of
opinion or "comment". Further, even if the statements are viewed as opinion, a trier could also conclude that a person could
not honestly express that opinion based on the available or proven facts. I note that there were no proven facts to support the
allegations made by the defendants.
55
For the purposes of this motion, there are reasonable grounds to believe that the blog posts and publications of the
defendants were not comments based on fact. They were not recognizable as comment, but were statements of what purported
to be actual fact, which the defendants continued to repeat, even after they knew a number of the statements were not true.
56
The defence of fair comment is only available for comment based on facts proven to have been true: WIC Radio Ltd.,
supra. The allegations made by the defendant, Knight, are not stated as comment. Rather, they are stated as fact and have not
been established. Accordingly, I find that a reasonable trier could conclude that the defence of fair comment is not available.
(ii) Qualified Privilege
57
Qualified privilege is applicable where a respondent has "an interest or a duty, legal, social, or moral, to make the
impugned statements to the person to whom those statements are made and the person to whom it is made has a corresponding
interest or duty to receive it. Reciprocity is essential. A general sense of duty toward the public to make information available
does suffice to make publication "to the world at large" a privileged occasion. The state of mind of the person communicating
the information is irrelevant: Hill v. Church of Scientology of Toronto, supra, at para. 143; Raymond E. Brown, Brown on
Defamation, Vol. 4 (Toronto: Carswell, 1994), at pp. 13-68, and pp. 13-819 — 13-820 citing Buck v. Morris, 2015 ONSC 5632
(Ont. S.C.J.), at para. 144; Grant v. Torstar Corp., supra, at paras. 34-37; Merit Consultants International Ltd. v. Chandler,
2014 BCCA 121, 60 B.C.L.R. (5th) 214 (B.C. C.A.), at para. 29; and Whitfield v. Whitfield, 2016 ONCA 581, 401 D.L.R. (4th)
128 (Ont. C.A.), at para. 65.
58
The privilege will be defeated if the information is communicated to an inappropriate or excessive number of peoples
or if the information that is communicated was not reasonably appropriate to the legitimate purposes of the occasion (i.e.,
excessive distribution or inappropriate content). Publication by Internet rarely is treated as necessary or reasonable. In addition,
the privilege does not extend to reporting uncorroborated allegations of criminal wrongdoing to the general public as opposed
to law enforcement or investigative authorities.
59
The defendant has pled qualified privilege only in relation to the non-website publication, the Issues Summary. The
defence does not apply to this publication, as the defendant, Knight, admitted that he provided the Issues Summary to the
National Post and other media, as well as to multiple government departments and officials. There has been no duty or interest
established by the defendants supporting the wide publication of the Issues Summary, in particular given the uncorroborated
allegations of criminal misconduct contained therein: See analysis of the Allegations in the Issues Statements, below. I am not
satisfied that there was any actual duty to publish the uncorroborated allegations of criminal conduct. I am satisfied that the
publications were made to a large number of people, without an established "duty" to do so, and that such publications were
not necessary or reasonable.
60
Given the foregoing, including that the statements were made and published to "the world at large", as they were on the
RestoreCSA website, and republished in blogs and Twitter feeds, I find that a reasonable trier could conclude that the defence
of qualified privilege is not available.
(iii) Public Interest Responsible Communication
61
Public Interest Responsible Communication ("PIRC") is available as a defence where the publication relates to a matter
of public interest and the publisher was diligent in trying to verify the allegations. In determining whether this defence is

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

11

Canadian Standards Association v. P.S. Knight Co. Ltd., 2019 ONSC 1730, 2019...
2019 ONSC 1730, 2019 CarswellOnt 6281, 308 A.C.W.S. (3d) 216

265

applicable, the court must consider the seriousness of the allegations, the public importance of the matter, the urgency, the status
and reliability of the sources, whether the plaintiff's side of the story was sought and accurately reported, whether inclusion of
the defamatory statement was justifiable, the public interest of the defamatory statement and any other relevant circumstance.
Publications that are motivated by malice necessarily fail the defence of PIRC: see Grant v. Torstar Corp., supra, at paras.
110-126.
62
Based on the evidence before this Court, the defendant, Knight, did not attempt to verify the truth of the allegations,
but simply accepted everything his "confidential sources" stated at face value and took no steps to corroborate their supposed
allegations. The defendants corresponded with a variety of companies, not seeking to verify the defendant's allegations which
he intended to publish, but rather he asked, in his correspondence, that they cooperate with him to bring down the CSA Group.
It would appear that some of the defendants' confidential sources had their own motivations and their own "axes to grind" visà-vis the CSA Group. The tone of the defendants' publications was not neutral, but rather accusatory.
63
The plaintiff's side of the story was not sought, nor accurately reported. The defendants did not attempt to verify the
impugned statements, as analyzed below, and in some instances, continued to repeat and republish statements which they knew
to be false.
64
In such circumstances, I find that a reasonable trier could conclude that PIRC would not be available as a defence. In
coming to this conclusion, I have taken into account the analyses, below, as regards the impugned allegations.
The Allegations
65
I will review below the impugned allegations of the defendants, contained in their Issues Summary, and the evidence
applicable thereto, as regards whether the defendants have any valid defences under PIRC.
Allegation 1: The CSA Group Acts Illegally by Selling Influence and Control —over the Drafting of Canadian Law
66
The pleaded allegations of the defendants state that the CSA Group acted illegally, unethically and corruptly by selling
weighted votes on legislative committees that draft Canadian law. The allegations state that "the CSA Group has been selling
influence and control over Canadian law through sales of weighted votes at legislative committee" . . . "Selling influence over
safety law in exchange for money is very very illegal".
67 The defendants rely on Exhibit "S" to this motion, a page from the CSA Group's website, which they maintain establishes
that committee positions were sold at tiered levels of $2,000, $4,000 and $6,000. The defendants maintained that "the more
money paid to CSA, the more votes the member will receive". In fact, the evidence of the CSA Group, as seen at Exhibit "S", is
that the fees paid refer to levels for voting on the Association level "i.e., voting on the composition of the Board of Directors and
other Association governance issues". The tiered levels have nothing to do with working committees that develop standards.
68 The defendants did not ascertain the meaning of "votes on the Association level". After the defendants made a complaint
to the RCMP, which induced it to conduct an investigation, even the RCMP concluded that the fees referred to did not relate
to votes on committees. The RCMP concluded that " . . . It appears that the membership fees are for tiered levels of customer
service. For example, Tier 1 provided a 10% discount on CSA's technical information service, where Tier 2 provided a 15%
discount and Tier 3 was 20%. Other differences were ability to get CSA publications (Tier 3), registration for seminars, and
free committee information subscriptions. Tier 1 cost $2000/year, Tier 2 was $4000/year and Tier 3 was $6000/year".
69 The defendants' allegations regarding fees to serve on committees were not verified. Indeed, the defendants admitted that
one document relied on in support of the "tiered voting" allegation did not refer to fees at all; another document referred to "inkind" contributions made by committee members, which the defendants conceded could refer to non-monetary contributions,
such as the donation of time. There was no documentary evidence supporting the allegation that fees were paid to serve on
committees. However, the defendant Knight considered his blog posts and his own articles to be "evidence" of these allegations.
They are, of course, not evidence. As Nordheimer J., as he then was, stated in dismissing the defendants' private prosecution
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against the CSA Group, the defendant mistakes "information for evidence". The defendants appear once again to have done
that throughout these proceedings.
70 The defendants further purported to support their influence peddling allegation by alleging the Electrical Code Committee
included four individuals employed with Schneider Electronic Canada. The defendants had no proof that Schneider paid a fee
to have representatives serve on the committee and apparently had no knowledge as to which members on the committee were
voting members. The defendants further allege that according to a "confidential source", Schneider Electric gave $10,000 to
the CSA Group to influence the committee, but admitted that they had no evidence of this and did not take any steps to verify
the allegation.
71 The defendant then further alleged that an offer was purportedly made by the CSA Group to the defendant or his father to
serve on a committee in exchange for a fee, but admitted that the CSA Group never made an offer to the defendant, Knight, or
his father to pay money in exchange for being a representative on the Electrical Code Committee. Again, they have proffered
no evidence whatsoever in this regard.
72

This allegation appears, for the purposes of this motion and based on the evidence, to be unfounded and without substance.

Allegation 2: The CSA Group Committed an Offence by Violating Section 46 of the—Criminal Code
73
The pleaded allegations state as a fact that the CSA Group has been providing "direct and material influence over the
drafting of Canadian law to a variety of foreign governments, foreign owned companies and to the citizens of foreign countries"
and that "unauthorized provision of influence or control over Canadian law to foreign powers appears to be a prima facie act
of treason against the Crown . . . Whereas merely furnishing unauthorized influence appears to be sufficient to qualify such act
as a section 46 [Criminal Code] violation, the CSA actually traded influence to a foreign power in exchange for money".
74 Again, the defendants rely on Exhibit "S" to this motion, as well as Exhibit "V" in support of this allegation. As indicated
above, Exhibit "S" does not show that the CSA Group charges tiered fees to serve on or have weighted votes on standards
development committees. Exhibit "V" is merely a list of representatives that serve on the Canadian Electrical Code Committee,
which does include representatives of foreign governments. The defendants did concede that they do not know whether these
representatives have votes on the committee and made no inquiries as to whether they paid a fee to serve on the committees. The
evidence of the CSA Group indicates, however, that they do not. The defendants further concede that the foreign governments
have a legitimate interest in the development of codes and standards used within their countries.
75
The defendants alleged that an "authorization" is required from the Department of Foreign Affairs for the involvement
of foreign representatives on the CSA Group committees, and persisted in this allegation even after being advised by the
Department of Foreign Affairs that it did not consider the CSA Group to be a government entity, it did not interpret the CSA
Group's activities as "de facto" developing the law, and it was of the opinion that no authorization is required for the CSA Group
to carry on its activities. While the defendant, Knight, expressed that it was his position that national security information was
shared at Electrical Code meetings, he had no evidence to support this position and did not feel that it was "relevant" that no
clearance was required from the Department of Foreign Affairs to serve on a committee, and that none of the information is
classified by the government as secure.
76 This allegation appears, for the purposes of this motion and based on all of the evidence and the defendants' concessions,
to be unfounded and without substance.
Allegation 3: The CSA Group Sells Whole Standards to Members
77 The defendants' allegations include statements of fact that in a meeting "CSA officials reminded the members present that
any standard that they wanted could be developed for them and that CSA would sign off on it, provided that they paid money
to CSA . . . CSA will sell standards for $120,000 to $250,000 each". However, the unchallenged evidence of the CSA Group's
affiant was that there is a defined process for approving additions to the CSA standards development and that the process is
structured to ensure that funding of a standard does not influence content.
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78
The unchallenged evidence of the plaintiff is that playground standards are not funded by government or industry, but
rather are funded by sales of other codes and standards. The defendant, Knight, admitted that he did not seek to verify with any
of the companies whether they paid a fee to serve on the committee. Further, he conducted no research that would link the fact
of serving on the committee to the award of playground contracts.
79 Again, the defendants did not take any steps to verify their serious allegations. The defendants purport that this allegation
was made by a CSA staff member at the PlaySpaces Committee meeting (which develops standards for playgrounds) on
February 18, 2009. However, the defendant, Knight, admitted that he did not attend the meeting and he would not identify the
source of his information. The CSA Group produced the meeting minutes, in which there is no record of any such statement. The
defendant, Knight, admitted he did not seek to verify the content of the February 18, 2009 meeting minutes before he published
the allegations. The defendant, Knight, claimed that he had the original shorthand notes taken by his source at the meeting, but
did not produce them. He did not verify the allegations with any committee members.
80 For the purposes of this motion and based on all of the evidence, I am satisfied that there is no substance or any foundation
to this allegation.
Allegation 4: The CSA Group Has Targeted Small Companies that Refused —to Pay Protection Money; Industry Canada
and the RCMP Cannot Investigate
81
The defendants allege as a statement of fact that the CSA Group has targeted small companies that refused to pay
protection money and has been approaching companies for payment of money in exchange for assurances that the CSA Group
will not impede their operations. The defendants allege that the CSA Group has "successfully demanded money from several
defendants' confidential sources and, in one case, the source had to pay CSA all domestic profits in order to prevent CSA from
attacking the company internationally".
82 There is no proof and no evidence that the CSA Group has targeted any companies to remove them from competition or
threatened litigation. As "evidence" in support of this allegation, the defendants rely primarily on the CSA Group's litigation
taken in Federal Court to enforce its copyright against the defendants, to stop the defendants from communicating directly with
CSA Group employees in the context of the ongoing litigation and the private prosecution commenced against CSA officers for
treason, bribery, fraud on the government and breach of trust, and to warn the defendants not to engage in further defamatory
attacks on the CSA Group and its individual employees. The defendants further alleged "threats" against the defendant's father,
Peter Knight, but have provided no details, evidence or any other support for this allegation.
83
While the defendants allege that these proceedings are designed to eliminate them as competitors, I am of the view
that the defendants cannot be seen as "competitors" based on all of the evidence before this Court. The defendants are not a
standards development organization, accredited by the Standards Council of Canada; they do not develop any standards. They
have, over the years, published a book which apparently simplifies understanding of the electrical codes in force at the time.
More recently, they have published the Electrical Code as published by the CSA Group, and annotated it, which forms, in part,
the copyright infringement litigation.
84
The defendants have proffered, in support of their allegation, a redacted correspondence chain purportedly from a
confidential source who appears to take issue with the CSA Group's assertion of its copyright. As regards information received
from confidential sources, the defendants have admitted that they took no steps to verify the allegations with any other persons
or in any other way. At present, the Federal Court copyright proceedings are still ongoing.
85

Again, based on the evidence before this Court, there is no substance or foundation to this allegation.

Allegation 5: The CSA Group is Corrupt and has a Cozy Financial Relationship —with certain Manufacturers.
86
The defendants name, in these allegations, manufacturers such as Schneider Electric and Magna, and allege that these
members stay on the CSA Group committees in order to control standards and to control the market and give the CSA Group
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money to influence the committees. The defendants have provided no evidence to support or substantiate these allegations. There
are no fees required to serve on the CSA Group committees. The defendants have proffered no evidence that any manufacturer
made payments to the CSA Group to influence committees. In reading these allegations, they are stated as allegations of fact,
not comment, and are made without any verification, evidence or basis of truth.
87 Again, for purposes of this motion and based on all of the evidence, and the lack of evidence to substantiate the allegations,
these allegations are unsubstantiated and unfounded.
Allegation 6: The CSA Group did their usual "Shakedown", Promising to Harm an Individual if he did not make a Payment
Demanded by the CSA Group
88 This allegation, again in the form of a statement of fact, is that the CSA Group did a "shakedown" of an alleged "confidential
source", by promising to harm the individual if he did not pay whatever the CSA Group wanted. There is no evidence to support
this allegation and thus it is unsubstantiated. The defendants did provide redacted correspondence in response to undertakings,
which relates to use of the CSA Group's copyrighted materials without permission. It does not substantiate any of the allegations
made as regards the "shakedown" in the blog post. The defendant, Knight, admitted that he did not independently verify any
of the information supposedly received from the "confidential source".
89

Again, for the purposes of this motion, and based on the lack of evidence, this allegation is without substance or foundation.

Allegation 7: The CSA Group Fabricated a False Set of Electrical Laws and Provided them to the Defendants
90
The defendants allege that the CSA Group fabricated a false set of electrical "laws" and gave them to the defendants.
Again, there appears to be no evidence in support of this allegation. It is the evidence of the principal of the CSA Group
that the advanced memorandum sent to the defendants is a dynamic document that is subject to amendment until the final
code is published and "the document that was provided to Peter Knight was neither false nor fabricated". The defendants have
proffered no evidence to support their allegation nor to establish that the advanced memorandum given by the CSA Group to
the defendants at the request of the defendants was different from that given to any other party.
91

Again, for the purposes of this motion, there is no evidence to support the allegation.

Allegation 8: The Canadian Nuclear Safety Commission Washes/Launders Nuclear Regulations through the CSA Group
for Liability Protection
92
The defendants allege as fact that the CSA Group "provides liability protection to the CNSC [Canadian Nuclear Safety
Commission] in trade for $1 million per year" and that this is an "in and out scandal" and a "protections racket". The allegation
further implies that their actions compromise safety.
93
The evidence of the CSA Group's affiant, which remains unchallenged, is that the CSA Group does not offer any form
of liability protection to CNSC and that to the knowledge of the CSA Group, the referencing of the CSA Group codes and
standards within laws administered by CNSC has no impact on CNSC's liability.
94
Again, the defendants have neither provided any evidence of this allegation nor taken steps to verify the allegation. The
defendants have admitted in cross-examinations that where the CSA Group has sought liability protection, it is for the benefit
of the CSA Group and not CNSC. The defendants have provided no evidence to establish that CNSC obtains immunity from
liability by virtue of using the CSA Group standards or is a true fact that could form the basis for comment. The defendants did
not seek to verify the allegation with CNSC prior to publishing it, but rather only asked CNSC the amount of funding they paid
for nuclear standards development. The defendants' assertion that CNSC's mandate requires it to develop standards on its own
without CSA Group involvement is without foundation or any evidentiary support. Moreover, the defendants have proffered no
evidence nor any instance where safety was compromised by CNSC using CSA Group developed codes and standards.
95

Again, for the purposes of this motion, and based on the lack of any evidence, these allegations are without substance.
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Allegation 9: The CSA Group Violated the Law by Not Subjecting "Legislative Amendments" to "Electrical Law" to Public
Review
96
The allegation includes statements of fact that the CSA Group "decided not to subject amendments to existing electrical
laws to public review . . . or, more bluntly, the CSA decided to violate the law". The unchallenged evidence of the CSA Group's
affiant is that the CSA Group has duly carried out the public review process as set forth in the CSA Group's directives. The
evidence does indicate that a Federal Court decision held that there is "a serious issue to be tried" as to whether the correct type
of public review process is being followed. However, no court has, as yet, determined the issue and the current public review
process is considered adequate by the CSA Group's accreditation body, the Standards Council of Canada, and was followed
in this case.
97 No evidence was proffered to establish that the CSA Group "deliberately" violated any "law". The CSA Group followed
the public review process set forth in its directives and approved by the Standards Council of Canada. There is nothing to
establish that it deliberately violated any law.
98
Again, for the purposes of this motion, and based on the absence of any evidence to support the defendants' allegation,
the allegation is unfounded and without substance.
Allegation 10: The CSA Group Uses Taxpayer Dollars for Private Interests in the —Opening of Foreign Offices and
Facilities.
99 The defendants allege that the CSA Group has committed "abuses" and "appears to be using taxpayer dollars for private
interests" in establishing offices near golf clubs and other recreational areas. These allegations are unsubstantiated and the
defendants have provided no evidence of such.
100
Thus, based on all of the foregoing, there is no evidence proffered by the defendants to establish that any of these
allegations are valid or based on proven fact. Based on the foregoing, they are unfounded and unsubstantiated. The publisher
did not seek to verify the allegations before publishing them, or where he did, he discarded, omitted or ignored the information
provided to him that was contrary to his thesis or belied his statements. Accordingly, for the purposes of this motion, these
allegations are unsubstantiated and unfounded and do not and cannot constitute or support a valid PIRC defence.
101
None of these allegations can be seen to be true. None can be used to support the defences advanced by the defendants
in support of this motion. Looking at the record before the Court, a trier of fact, looking through the reasonableness lens could
conclude that no defences advanced by the moving party would succeed. Based on all the evidence before this Court, as set forth
and analyzed above, I am of the view that no defence advanced by the moving party, including truth, fair comment, qualified
privilege or PIRC would succeed for the reasons set forth above.
102
I am satisfied that the tests regarding no valid defences, set forth by the Court of Appeal in, inter alia, Pointes (Ont.
C.A.), Levant v. Day and Bondfield, supra, have been met here and that a trier could conclude that none of the defences advanced
would succeed.
Malice
103
In addition to the reasons above, the defences of fair comment, qualified privilege and PIRC are defeated by actual
or express malice.
104
Actual or express malice is established where someone publishes a defamatory expression (i) knowing that it is false;
(ii) recklessly indifferent as to whether it is true or false; (iii) for the dominant purpose of injuring the plaintiff because of spite
or animosity; or (iv) for some other dominant purpose which is improper or indirect.
105 Evidence of actual malice may exist "intrinsically", based on the mode and style, tenor, tone and spirit of the publication,
if the language is more abusive, extreme, exaggerated, inflammatory, sensationalized, offensive, excessive or extravagant than
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required. In addition, the following "extrinsic" factors have been considered to be evidence of malice: (i) repetition of the libel;
(ii) statements made in reckless disregard for the truth; (iii) statements made without taking steps to check or verify the facts;
(iv) overly wide dissemination of statements made via the Internet; (v) the defendant's reassertion of his belief in the charge after
the charge has been disproved in legal proceedings; (vi) the conduct of the defendant up to and including trial; (vii) omitting
significant information that was contrary to the defendant's thesis; (viii) reliance on an obviously biased source; (ix) a biased and
disdainful attitude on the part of the defendant toward the plaintiff; and (x) failure to make an inquiry or further investigation:
Rodger D. McConaughey & David A. Potts, Canadian Libel and Slander Actions (Toronto: Irwin Law, 2004), at pp. 301 and
320; Brown on Defamation, supra, Vol. 5 at pp. 16-120, and 16-138 - 16-139; Armstrong v. Corus Entertainment Inc., 2016
ONSC 5242, at para. 47.
106
Lack of proper investigation or verification of allegations constitutes malice. Publishing subsequent articles attacking
the claimant and alluding to a libel action is evidence of malice. Where, after publication, a defendant obtains proof that what
he said was untrue, failure to retract a serious charge provides evidence of malice: Rogacki v. Belz (2004), 243 D.L.R. (4th) 585
(Ont. C.A.), at paras. 45, 46, 49, 52; Farrell v. St. John's Publishing Co. (1985), 58 Nfld. & P.E.I.R. 66 (Nfld. C.A.), leave to
appeal to SCC refused, [1986] S.C.C.A. No. 246 (S.C.C.), at para. 45; Brown on Defamation, supra, at pp. 16-138 to 16-139;
Graham v. Purdy, 2017 SKQB 42 (Sask. Q.B.), at para. 220; and Awan v. Levant, 2016 ONCA 970, 133 O.R. (3d) 401 (Ont.
C.A.), leave to appeal to SCC refused, [2017] S.C.C.A. No. 71 (S.C.C.), at para. 55.
107 Based on a careful reading of the blog posts, which are all set forth in the Issues Summary of the defendants, in evidence
in this motion and analyzed in the Allegations section above, I am satisfied that the blog posts are replete with unsubstantiated
and unfounded allegations, and constitute, in essence, based on all the evidence, personal attacks on the CSA Group that allege
illegal, treasonous conduct on the part of the plaintiff supporting a finding of malice. Indeed, the defendant, Knight, testified
that the defendants solely targeted the CSA Group, and no other standards development organizations, because "CSA is busy
attacking in all sorts of courtrooms, so I have more interest in researching the outfit that's attacking me than an outfit that hasn't
been".
108
In this case, I am of the view that there is both intrinsic and extrinsic malice. The intrinsic malice is evidenced by
the use of language in the defendants' blog posts that is abusive, inflammatory, and excessive. As regards extrinsic factors,
the allegations are repeated, there appears to be a reckless disregard for the truth, as the allegations, based on the absence of
evidence proffered by the defendants, is unsubstantiated and there appears, based on the evidence before this Court, to have
been no actual attempt to verify the facts or to make any further inquiry or investigation in that regard. Despite having been
confronted with evidence indicating that certain of the allegations were clearly untrue, the defendants persisted in repeating
those same allegations in any event.
109
I am of the view, based on all of the foregoing, that the allegations were advanced and motivated by malice as against
the CSA Group. Accordingly, the defences of fair comment, qualified privilege and PIRC, which I have already found not to
be valid are, in any event, defeated by my finding of malice in this case.
110
I further note that the defendants have, since the copyright litigation was commenced, complained to the RCMP about
their allegations, above listed, filed a private prosecution against the CSA Group, filed a complaint with the Law Society of
Ontario regarding the CSA Group's legal counsel and threatened principals of the CSA Group with proceeding with Criminal
Code charges against them. The RCMP did commence an investigation, but closed it shortly thereafter. The private prosecution
proceeding was dismissed at first instance and on appeal. The Law Society investigation file was not proceeded with. I am of
the view that, in the context of the whole of these proceedings, the foregoing can also be characterized as motivated by malice.
Public Interest Balancing
111 The last prong of the tripartite test is whether the harm that has been or is likely to be suffered by the plaintiff as a result
of the libel complained of is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting that expression.
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112
The "public interest balancing" has been defined in recent case law from the Court of Appeal. In Bondfield, supra, at
para. 22, the Court of Appeal stated:
In Platnick v. Bent, 2018 ONCA 687, at para. 98, this court suggested that the public interest balancing in section 137.1(4)
(b) could begin with the question "Does this claim have the hallmarks of a classic SLAPP?"
113

In the case of Lascaris v. B'nai Brith Canada, supra, at paras. 31-32, the Court of Appeal stated:
" . . . [T]his action has none of the recognized indicia of a SLAPP lawsuit. As pointed out in Platnick v. Bent, 2018 ONCA
687, 426 D.L.R. (4th) 60, at para 99, those indicia are:
• a history of the plaintiff using litigation or the threat of litigation to silence critics;
• a financial or power imbalance that strongly favours the plaintiff;
• a punitive or retributory purpose animating the plaintiff's bringing of the claim; and
• minimal or nominal damages suffered by the plaintiff.

114
There is no history of the CSA Group using litigation or the threat of litigation to silence critics. It appears from the
evidence that there is a power imbalance in favour of the CSA Group. However, there is no evidence of a punitive or retributory
purpose animating the CSA Group's bringing of the defamation claim. They commenced this action legitimately and were
attempting to stop the allegedly defamatory statements from circulating in the public through blogs and social websites. Finally,
as I have found below, there is very likely to be more than minimal or nominal damages suffered by the CSA Group.
115 In order for the plaintiff to meet this onus in a defamation claim, the evidence of damages suffered or likely to be suffered
in consequence of the impugned statements must be such that there is "credible and compelling evidence of harm that appears
reasonably likely to be proved at trial": Able Translations Ltd. v. Express International Translations Inc., 2016 ONSC 6785,
410 D.L.R. (4th) 380 (Ont. S.C.J.), aff'd 2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.), at para. 83; and Fortress Real
Developments Inc. v. Rabidoux, 2017 ONSC 167, 6 C.P.C. (8th) 373 (Ont. S.C.J.).
116

In Pointes (Ont. C.A.), supra, at para. 90, the Court of Appeal has clarified this test as follows:
. . . Assuming the plaintiff has cleared the merits hurdle in section 137.1(4)(a), a common sense reading of the claim,
supported by sufficient evidence to draw a causal connection between the challenged expression and damages that are
more than nominal will often suffice.

117

The Court went on to state, at para. 98:
In making the determination required under s. 137.1(4)(b), the motion judge will bear in mind that the plaintiff has the onus
under the legislation. In applying that burden, however, the motion judge must appreciate the very significant consequences
to the plaintiff if the motion is allowed under s. 137.1(4)(b). The courtroom door will be closed on the plaintiff even though
the claim may have ultimately succeeded on the merits. The Anti-SLAPP Advisory Panel envisioned this result only if
the plaintiff had a 'technically valid cause of action' and had suffered 'insignificant harm'. The language of s. 137.1(4)(b)
does not contain those limitations. However, I think the Panel's words do describe the kind of case that should be removed
from the litigation process through s. 137.1(4)(b).

118

Further, the Court stated at para. 88:
The harm suffered or likely to be suffered by the plaintiff as a consequence of the defendant's expression will be measured
primarily by the monetary damages suffered or likely to be suffered by the plaintiff as a consequence of the impugned
expression. However, harm to the plaintiff can refer to non-monetary harm as well. The preservation of one's good
reputation or one's personal privacy have inherent value beyond the monetary value of a claim. Both are tied to an
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individual's liberty and security interests and can, in the appropriate circumstances, be taken into account in assessing
the harm caused to the plaintiff by the defendant's expression: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R.
1130, at paras. 117-21; Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307,
at paras. 79-80.
119

The Court of Appeal, in its decision in Levant v. Day, supra, at para. 18, stated:
. . . While the harm suffered or likely to be suffered may often be measured primarily by the monetary damages suffered
or likely to be suffered, the 'preservation of one's good reputation' has inherent value beyond the monetary value of the
claim: Pointes, at para. 88. . . . The statements attribute serious criminality to the respondent. . . .

120

In Lascaris v. B'nai Brith Canada, supra, at paras. 39-41, the Court of Appeal stated as follows:
39 Section 137.1(4)(b) reads:
[T]he harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
40 In my view, this balance clearly favours the appellant. I say that because, if the appellant's action proceeds and if the
appellant is ultimately successful, the damages to which the appellant would be entitled could be significant. Accusing any
person of supporting terrorists is about as serious and damaging an allegation as can be made in these times.
41 That reality is sufficient to establish the seriousness of the harm to the appellant and to rebut the respondent's submission
that the appellant failed to lead any evidence to show any damage to his reputation arising from the impugned statements.
On that latter point, I would adopt the observation made by Bean J. in Cooke v MGN Limited, [2014] EWHC 2831, [2015]
2 All ER 622 (QB), at para 43:
Some statements are so obviously likely to cause serious harm to a person's reputation that this likelihood can be
inferred. If a national newspaper with a large circulation wrongly accuses someone of being a terrorist or a paedophile,
then in either case (putting to one side for the moment the question of a prompt and prominent apology) the likelihood
of serious harm to reputation is plain, even if the individual's family and friends knew the allegation to be untrue.
See also Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640, at para. 111.

121
It is the position of the CSA Group that they have suffered and will continue to suffer substantial harm. It is their
position that, based on the decisions from the Court of Appeal, the purpose of the damages investigation is not to conduct a
comprehensive damages assessment. Rather, the plaintiff is required to provide enough information to enable the court to make
a ballpark determination about the nature and quantum of the damages suffered or likely to be suffered. Harm, as defined in
s. 137.1, incorporates non-monetary harm as well as monetary harm. Such harm could include "the preservation of one's good
reputation . . . that has an inherent value beyond the monetary value of the claim": Pointes (Ont. C.A.), supra, at paras. 87-90;
Levant v. Day, supra, at para. 18.
122
I do not accept the defendants' submissions that the plaintiffs' motion must fail as the plaintiff cannot establish any
damages. I am satisfied that the plaintiff is likely to suffer harm which will be able to be quantified in damages at the trial and,
if the defamation action succeeds, could be significant. Further, based on all of the publications against the CSA Group and
the responses and replies to those allegations as posted on Twitter and in blog feeds, I am satisfied that the CSA Group will
experience harm to its reputation as well.
123
There must also be sufficient evidence to permit the court to establish a causal link between the impugned expression
and the damages claimed. While the defendants state that there are other potential causes for the damage to reputation, these
are not identified. I am satisfied, based on a reading of all of the published materials and a reasonable interpretation thereof, as
well as based on the responding posts and correspondence in evidence, that there is sufficient evidence to establish a causal link
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as regards reputation and a potential for damages. I am satisfied that the harm that is being experienced and will be experienced
by the CSA Group is causally linked to the allegations contained in the articles and blogs published by the defendants.
124 It is the position of the defendants that there is no demonstrable harm significant enough to outweigh the public's interest
in the statements made by them, and that the plaintiff provides no evidence to support allegations of harm.
125

As the Court of Appeal stated in Levant v. Day, supra, at paras. 20-22:
20 . . . [H]ere the appellant engaged in a sustained attack upon the respondent.
21 I cannot say that any damages awarded would necessarily be nominal, or that the respondent has suffered only
insignificant harm.
22 On the other side of the balance, the quality of the expression and the motivation of the appellant are relevant to the
measure of the public interest in protecting his expression: Pointes, at para 94. This court in Pointes, at para. 94, held
that 'deliberate falsehoods, gratuitous personal attacks or vulgar and offensive language', all part of the expression here,
may reduce the public interest in protecting that speech, compared to cases where the message is delivered 'without the
lies, vitriol and obscenities.'

126 The defendants used their blogs, articles and Twitter account to focus a sustained assault on the plaintiff's work, reputation
and integrity, without a factual basis. I do not accept the moving party defendants' position that the comments were not aimed
at the CSA Group. I am of the view that said statements set forth in the defendants' blogs, articles and Twitter account, and
republished thereafter, were focused on and aimed at the CSA Group's work, reputation and integrity. As previously stated, I
do not find the statements made to be "comments" for purposes of s. 137.1 of the CJA, but rather statements purported to be of
"fact" which were, indeed, demonstrated to be unproven and not established.
127
I am satisfied that the interest in permitting the within proceeding to continue to trial outweighs the public interest in
protecting the impugned expression contained in the Blog/article posts and Twitter republications. In the circumstances of this
case, I am of the view that there is no public interest in protecting said Blog posts/articles and tweets.
Analysis and Conclusion
128
Despite the defendants' assertions to the contrary, I am satisfied, based on all of the voluminous evidence before this
Court, that the CSA Group is not and has never been, in its over 100 years of existence, a government agency or a part of
government. It is not a part of Industry Canada.
129
The CSA Group was incorporated by letters patent under the Companies Act, Part I, under the name "Canadian
Engineering Standards Association" in 1919. The name was changed to CSA by letters patent in 1944, and in 2009 was continued
under the Canada Not-For-Profit Corporations Act, S.C. 2009, c. 23. It currently functions as a membership-based organization
under the Act.
130
There are eight accredited standards development organizations, in addition to the CSA Group, in Canada. Like other
standards development organizations, the CSA Group facilitates the development of codes and standards that may be referenced
by regulators and incorporated into law by legislators. It publishes voluntary standards, which it has no power to enforce. It has
no authority to draft legislation, or to control whether said codes become laws/regulations. It has no enforcement powers.
131
I am satisfied that the comments made and widely disseminated by the defendants are not comments based on proven
fact. Instead, they constitute a personal vendetta against the CSA Group in retaliation for a copyright action brought by the
CSA Group against the defendants. I reiterate that the defendants admit that the copyright litigation was the proximate cause
of the creation of the website.
132
I am further satisfied that the CSA Group's defamation action has substantial merit, as reviewed above. I note further
that the CSA Group does not seek to prevent the defendants from commenting on the copyright lawsuit nor from expressing

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

20

Canadian Standards Association v. P.S. Knight Co. Ltd., 2019 ONSC 1730, 2019...
2019 ONSC 1730, 2019 CarswellOnt 6281, 308 A.C.W.S. (3d) 216

274

their views about standards development in Canada. The CSA Group does not seek to enjoin the defendants from expressing
their views on general standards development, nor on the copyright infringement litigation, but only as relates to its defamatory
allegations against the CSA Group.
133
The defendants have chosen only to aim their blog posts and articles against one standard development organization,
namely the CSA Group, and not against the eight others. The defendants state that this is because the CSA Group is the one that
has brought litigation against them, such that they were provoked to target the CSA Group. The CSA Group commenced this
defamation action to enjoin the defendants from making specific allegations against it that, based on all of the evidence before
this Court, would appear to be serious, untrue, and without any evidence to substantiate them.
134
Further, I do not accept the defendants "defences". I am satisfied that the statements in issue in this motion are not true
or based in fact. As indicated above, the statements are not fair comment as they are not "comment" based on proven fact.
135

Qualified privilege is not applicable given the wide dissemination of the statements to the public at large.

136 PIRC is not available as the defendants used no due diligence in trying to verify the serious allegations which included
not only many untruths but also many allegations of criminal wrongdoing.
137
Further, the defences advanced by the defendants, including qualified privilege and PIRC, are not applicable, as they
were actuated by actual malice. They are defeated by that malice.
138
Finally, I am satisfied that the harm suffered and to be suffered by the CSA Group, including actual damages and
significant harm to reputation is and/or will be sufficiently serious such that the public interest in allowing the action to proceed
outweighs the public interest in protecting the expression.
139

Accordingly, the defendants' motion to dismiss is denied. The matter is to proceed expeditiously to trial.

Costs
140
Pursuant to s. 137.1(8) of the CJA, if a judge does not dismiss a proceeding under this section, as is the case here, the
responding party is not entitled to costs on the motion, unless the judge determines that such an award is not appropriate in
the circumstances. In considering this section, I would request that both parties provide submissions as regards costs prior to
making a final determination as regards costs.
Motion dismissed.

End of Document
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Wang v. British Columbia Medical Assn. (2011), 2011 BCSC 1658, 2011 CarswellBC 3258, 23 C.P.C. (7th) 281 (B.C.
S.C.) — referred to
1704604 Ontario Ltd. v. Pointes Protection Association (2018), 2018 ONCA 685, 2018 CarswellOnt 14179, 23 C.P.C.
(8th) 312, 142 O.R. (3d) 161, 79 M.P.L.R. (5th) 179, 426 D.L.R. (4th) 233, 50 C.C.L.T. (4th) 173, 46 Admin. L.R. (6th)
70 (Ont. C.A.) — referred to
Statutes considered:
Civil Forfeiture Act, S.B.C. 2005, c. 29
Generally — referred to
s. 8 — considered
s. 9 — considered
Courts of Justice Act, R.S.O. 1990, c. C.43
s. 137.1 [en. 2015, c. 23, s. 3] — considered
s. 137.1(1) [en. 2015, c. 23, s. 3] — considered
s. 137.1(3) [en. 2015, c. 23, s. 3] — considered
s. 137.1(4) [en. 2015, c. 23, s. 3] — considered
s. 137.1(7) [en. 2015, c. 23, s. 3] — considered
Criminal Code, R.S.C. 1985, c. C-46
s. 462.47 [en. R.S.C. 1985, c. 42 (4th Supp.), s. 2] — considered
Protection of Public Participation Act, S.B.C. 2019, c. 3
Generally — referred to
s. 1 "expression" — considered
s. 4 — considered
s. 4(1) — considered
s. 4(1)(a) — considered
s. 4(2) — considered
s. 4(2)(a) — considered
s. 4(2)(a)(ii) — considered
s. 4(2)(b) — considered
s. 5 — referred to
s. 7 — considered
s. 8 — considered
s. 9(3) — referred to
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s. 9(5) — considered
s. 9(6) — considered
APPLICATION by defendant to dismiss defamation action against him pursuant to s. 4 of Protection of Public Participation Act.
S.A. Donegan J., In Chambers:
INTRODUCTION
1
This is an application brought by a defendant in a defamation action to have the case against him dismissed pursuant to
s. 4 of the Protection of Public Participation Act, S.B.C. 2019, c. 3 [PPPA]. The underlying action involves a claim brought
by Kevin Hobbs, Lisa Cheng and their company, Vanbex Group Inc. ("Vanbex"), against Kipling Warner, a software engineer
who worked at Vanbex for about two months in 2016.
2
The personal plaintiffs are involved in other litigation. Mr. Hobbs and Ms. Cheng are defendants in a proceeding brought
under the Civil Forfeiture Act, S.B.C. 2005 c. 29 [CFA] where some of their assets have recently been made the subject of an
interim preservation order (the "CF Action"). They are vigorously defending the CF Action and say that it has caused reputational
and financial harm to them and their company.
3 The corporate plaintiff, Vanbex, is involved in other litigation as well, having sued Mr. Warner for defamation, among other
things, in 2017. It is through that proceeding that Mr. Hobbs recently learned that Mr. Warner sent an email "tip" to a member
of the Vancouver Police Department ("VPD") on April 12, 2017 where he relayed his suspicions that Vanbex and Mr. Hobbs
may be involved in criminality and then later communicated those concerns to the British Columbia Securities Commission
("BCSC") and the Royal Canadian Mounted Police ("RCMP").
4
In this action, the plaintiffs claim that Mr. Warner's statements to authorities are false and were the cause, or at least a
significant contributing cause, of the investigation leading to the CF Action, which has caused them harm. They commenced
this defamation action on May 1, 2019 and seek substantial damages against him.
5
Prior to filing his defence, Mr. Warner opted to avail himself of a newly enacted pre-trial screening process that allows
him to apply to have this claim dismissed under s. 4 of the PPPA.
6 Before turning to the background that underpins this application, I think it will be helpful to first outline the legal framework
engaged by it.
LEGAL FRAMEWORK
7 Lawsuits brought for an improper purpose, namely to silence expression and financially punish one's critics, have come to
be known as strategic lawsuits against public participation, or by the acronym "SLAPP". They have evoked various legislative
responses, sometimes referred to as anti-SLAPP legislation: 1704604 Ontario Ltd. v. Pointes Protection Association, 2018
ONCA 685 (Ont. C.A.) at paras. 3-4 [Pointes Protection].
8
The PPPA is British Columbia's anti-SLAPP legislation. It came into force on March 25, 2019 and, as of the time of this
application, there were no reported decisions considering or applying its provisions.
9
Section 4 of the PPPA creates a pre-trial procedure allowing a defendant to apply to the court quickly and early in
a proceeding for an order dismissing a claim arising out of an expression by him or her on matters of public interest. The
proceeding will often be a defamation action, but it does not have to be. Because the application pauses the litigation until it
is resolved (s. 5), it must be heard "as soon as practicable": s. 9(3).
10

Section 4 provides:
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4 (1) In a proceeding, a person against whom the proceeding has been brought may apply for a dismissal order under
subsection (2) on the basis that
(a) the proceeding arises from an expression made by the applicant, and
(b) the expression relates to a matter of public interest.
(2) If the applicant satisfies the court that the proceeding arises from an expression referred to in subsection (1), the court
must make a dismissal order unless the respondent satisfies the court that
(a) there are grounds to believe that
(i) the proceeding has substantial merit, and
(ii) the applicant has no valid defence in the proceeding, and
(b) the harm likely to have been or to be suffered by the respondent as a result of the applicant's expression is serious
enough that the public interest in continuing the proceeding outweighs the public interest in protecting that expression.
11 In short, this new test requires a defendant to clear a "threshold hurdle" and demonstrate that the litigation arises out of his
or her expression on a matter relating to the public interest: s. 4(1). If the defendant does so, the onus then shifts to the plaintiff
to demonstrate that his or her lawsuit clears both the "merits-based" and the "public interest" hurdles: s. 4(2).
12
Although there were no reported cases interpreting and applying s. 4 of the PPPA at the time of this hearing, guidance
can be taken from Ontario jurisprudence considering nearly identical provisions.
13
Ontario enacted its anti-SLAPP provisions in 2015 by amending the Courts of Justice Act, R.S.O. 1990, c. C.43 [CJA],
to add s. 137.1. The test to be applied is analogous to s. 4 of the PPPA. Subsections 137.1(3) and (4) of the CJA provide:
Order to dismiss
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest. 2015, c. 23, s. 3.
No dismissal
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression. 2015, c. 23, s. 3.
14 The Ontario Court of Appeal recently considered six appeals involving the interpretation of s. 137.1: Pointes Protection;
Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686 (Ont. C.A.); Platnick v. Bent, 2018 ONCA 687 (Ont. C.A.);
Veneruzzo v. Storey, 2018 ONCA 688 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018 ONCA 689 (Ont. C.A.); and
Able Translations Ltd. v. Express International Translations Inc., 2018 ONCA 690 (Ont. C.A.). The Supreme Court of Canada
has granted leave to appeal two of these decisions, but it is unknown when a decision may be rendered.
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15
As the PPPA is modeled on the Ontario provisions and I find the interpretation and reasoning of the Ontario Court of
Appeal in these authorities persuasive, I will rely on the analysis they provide.
16

I will first identify and discuss the purposes of the PPPA.

The Purposes of the PPPA
17
Unlike the Ontario provisions, the PPPA does not specifically identify its purposes. Ontario's legislation begin with a
statement of its purposes:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
18
In Pointes Protection, the Court considered these purposes and held that they leave "no doubt that the legislation was
intended to promote free expression on matters of public interest by 'discouraging' and 'reducing the risk' that litigation would
be used to 'unduly' limit such expression: para. 37. Calling its purpose "crystal clear", the Court held:
[45] The purpose of s. 137.1 is crystal clear. Expression on matters of public interest is to be encouraged. Litigation of
doubtful merit that unduly discourages and seeks to restrict free and open expression on matters of public interest should
not be allowed to proceed beyond a preliminary stage. Plaintiffs who commence a claim alleging to have been wronged by
a defendant's expression on a matter of public interest must be prepared from the commencement of the lawsuit to address
the merits of the claim and demonstrate that the public interest in vindicating that claim outweighs the public interest in
protecting the defendant's freedom of expression.
19 The Court recognized that the pre-trial remedy created by s. 137.1 seeks to achieve these purposes by providing a judicial
screening or triage device designed to eliminate certain claims at an early stage of the litigation process: para. 73. The defendant
must demonstrate that the proceeding arises from an expression that relates to a matter of public interest. If the defendant meets
this onus, in order to strike a balance between preventing abusive litigation and allowing legitimate actions, the plaintiff must
then clear the "merits hurdle" by satisfying the application judge that the proceeding has substantial merit and that the defendant
has no valid defence. The plaintiff must also show that the harm he or she has suffered is sufficiently serious that the public
interest in permitting the proceeding to continue outweighs the public interest in protecting the expression: paras. 38-42.
20

Doherty J.A. went on to explain how this pre-trial remedy seeks to achieve the purposes of the legislation:
[48] Instead of creating new defences, removing or modifying existing causes of action, or providing for a more vigorous
abuse of process remedy, s. 137.1 seeks to achieve the purposes stated in s. 137.1(1) by, first, distinguishing between claims
that arise from an expression that relates to a matter of public interest and other claims, and second, by providing for the
early and inexpensive dismissal of claims based on expressions relating to matters of public interest, either because those
claims lack sufficient merit to proceed, or because the public interest is, on balance, not served by allowing the action to
proceed to an adjudication on the full merits.

21 I view the purposes of the PPPA, and the manner in which its provisions seek to achieve those purposes, in the same way. I
find support in this view, not only from the similarity in language between the two provisions, but from the debates of the British
Columbia Legislature where the PPPA's purpose, and its modelling after the Ontario provisions, were expressly discussed.
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At first reading, the Honourable David Eby introduced the bill to enact this legislation in the following terms:
The purpose of this act is to enhance public participation by protecting expression on matters of public interest and litigation
that unduly limits such expression. Lawsuits that are improperly motivated by the intent to silence expression are often
referred to as strategic lawsuits against public participation, or by the acronym SLAPP.
The act would not, however, require the difficult assessment of a plaintiff's motive. Rather, the act would provide for
a legal basis and expedited process by which, at an early stage in the proceedings, a court would be able to determine
whether a lawsuit arises out of expression on a matter of public interest and, if so, to weigh whether the likely harm to a
plaintiff is serious enough that the public interest in allowing the lawsuit to continue would outweigh the public interest in
protecting the expression that gave rise to the lawsuit. In so doing, the act would improve access to justice, would balance
the protection of freedom of expression with the protection of reputation and economic interests.
The act is based on the Uniform Protection of Public Participation Act adopted by the Uniform Law Conference of Canada
in 2017, which in turn is based on the 2015 Ontario act of the same name.
Many British Columbians and a large number of civil society groups in B.C. have called for legislation to protect public
participation. In 2017, the Union of B.C. Municipalities adopted a resolution endorsing such legislation, and in February
of last year, 15 eminent legal figures signed an open letter calling for legislation based on the model of the Ontario act.
The ability of citizens to participate freely in discussion and debate on matters of public interest without fear of undue
legal threat is vital to a vibrant democratic society. The Protection of Public Participation Act will be of great importance
in protecting that fundamental democratic value.

British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 197 (February 13,
2019) at 6974.
23

At second reading, the Hon. D. Eby began his speech by expressly outlining the intention of the legislation:
This is a bill that is intended to protect an essential value of our democracy, which is public participation in the debates
of the issues of the day, and in particular, to respond to a mischief that has arisen, which is people who are powerful and
wealthy and able to afford lawyers initiating lawsuits or threatening lawsuits against individuals who are critical of them
in order to stop them from participating in that public debate.
What the bill proposes to do is strike a balance between a couple of values. One is the value of protecting an individual's
reputation or a company's reputation. The other is the value of a robust and rigorous debate that the courts have described as
freewheeling, that can be heated, that can result in intemperate comments. But that's part of public debate, and it shouldn't
be met with threats of litigation to stop people from talking about the issues of the day. Those are the values that this bill
is aimed at addressing.

British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 198 (February 14,
2019) at 7018.
24
Later in his presentation, he specifically pointed to the Ontario provisions as the basis of the PPPA and encouraged
members to read Pointes Protection:
Importantly, and importantly for this bill, in the pendency of the time from when we first introduced this bill to today, the
Ontario Court of Appeal released the decision where they considered the Ontario bill. They went through it in some detail
and they said . . . They made lots of comments about the Ontario bill, and it has a lot of relationship to our bill, because
our bill is based on the Ontario bill.
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British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 199 (February 14,
2019) at 7031.
25

In closing, he referred again to the purpose of the legislation:
That brings to a close my remarks on the bill - the reason why we brought the bill; the text of the bill that's in front of the
House and some of the background in relation to the defamation tort, traditionally and as it's evolved through the Supreme
Court of Canada. We're not trying to displace that jurisprudence or those decisions of the court, the direction of the court.
We're attempting to provide greater effect to it by providing a procedural remedy, where people can have this considered
by the court sooner, rather than at the end of the trial, so they don't have to spend their life savings defending themselves
in court in multiple years. They can have it dealt with right off the bat.

British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 199 (February 14,
2019) at 7031.
26
I am satisfied that the PPPA is closely modelled on the Ontario CJA provisions and that its purposes, and the manner in
which its provisions seek to achieve those purposes, are the same as articulated in the Ontario legislation, and as explained by
the Ontario Court of Appeal in Pointes Protection and the other concurrently released decisions.
27

I turn now to the specific provisions of s. 4 of the PPPA.

Section 4(1): The Threshold Hurdle
28

For convenience, I repeat the subsection:
4 (1) In a proceeding, a person against whom the proceeding has been brought may apply for a dismissal order under
subsection (2) on the basis that
(a) the proceeding arises from an expression made by the applicant, and
(b) the expression relates to a matter of public interest.
(2) If the applicant satisfies the court that the proceeding arises from an expression referred to in subsection (1), the court
must make a dismissal order . . .

29 This puts the onus on the defendant to satisfy the court that the proceeding arises from an expression he or she made that
relates to a matter of public interest. Use of the phrase "satisfies the court" in s. 4(2) indicates that the defendant must establish
both criteria on the balance of probabilities.
30 "Expression" in s. 4(1)(a) is defined in s. 1 as "any communication, whether it is made verbally or non-verbally, publicly
or privately, and whether it is directed or not directed at a person or entity."
31
"Relates to a matter of public interest" is not defined in the PPPA, but guidance on its interpretation can again be found
from Pointes Protection, as the Court there was required to consider the same, undefined phrase.
32
Doherty J.A. held that the phrase should be read broadly, in a manner consistent with the purposes of the provision, and
decided that whether something is a "matter of public interest" should be determined by asking what the expression is about,
or, what the expression pertains to: paras. 54 and 57.
33 Relying on Grant v. Torstar Corp., 2009 SCC 61 (S.C.C.), Doherty J.A. then set out a number of principles to help inform
the determination of whether something relates to a matter of public interest. These principles can be summarized as follows:
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• The phrase does not require that the expression actually furthers the public interest. Nothing in this section justifies any
distinction among expressions based on quality, merits, or manner of the expression. An expression that relates to a matter
of public interest remains so even if the language used is intemperate or even harmful to the public interest: para. 55;
• There is no exhaustive list of topics that fall under the rubric "public interest". Some topics, such as the conduct of
governmental affairs and the operation of courts, are inevitably matters of public interest, but other topics may or may not
raise matters of public interest depending on the specific circumstances: para. 59;
• Context of a particular expression can be crucial in determining whether it relates to a matter of public interest: para. 60;
• A matter of public interest must be distinguished from a matter about which the public is merely curious or has a prurient
interest: para. 61;
• An expression can relate to a matter of public interest without engaging the interest of the entire community, or even a
substantial part of the community. It is enough that some segment of the community would have a genuine interest in the
subject matter of the expression: para. 62;
• Public interest does not turn on the size of the audience: para. 63;
• The characterization of the expression as a matter of public interest will usually be made by reference to the circumstances
as they existed when the expression was made: para. 64; and
• An expression may relate to more than one matter, provided at least one of those matters is "a matter of public interest":
para. 65.
34

The Court then summarized the concept of "public interest" as it is used in the CJA as follows:
[65] In summary, the concept of "public interest" as it is used in s. 137.1(3) is a broad one that does not take into account
the merits or manner of the expression, nor the motive of the author. The determination of whether an expression relates to
a matter of public interest must be made objectively, having regard to the context in which the expression was made and
the entirety of the relevant communication. An expression may relate to more than one matter. If one of those matters is a
"matter of public interest", the defendant will have met its onus under s. 137.1(3).

35
If the defendant clears this threshold hurdle by establishing that the proceeding involves an expression that relates to a
matter of public interest, the inquiry then moves on to s. 4(2).
Section 4(2): The Merits-Based and Public Interest Hurdles
36

Again, for ease of reference, I will reproduce the subsection here:
(2) If the applicant satisfies the court that the proceeding arises from an expression referred to in subsection (1), the court
must make a dismissal order unless the respondent satisfies the court that
(a) there are grounds to believe that
(i) the proceeding has substantial merit, and
(ii) the applicant has no valid defence in the proceeding, and
(b) the harm likely to have been or to be suffered by the respondent as a result of the applicant's expression is serious
enough that the public interest in continuing the proceeding outweighs the public interest in protecting that expression.
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37 This puts the onus on the plaintiff to satisfy two requirements — the merits-based hurdle (s. 4(2)(a)) and the public interest
hurdle (s. 4(2)(b)). Again, use of the phrase "satisfies the court" indicates that the standard of proof is the balance of probabilities.
Section 4(2)(a): The Merits-Based Hurdle
38
The merits-based hurdle has two aspects. The plaintiff must establish that there are grounds to believe both that the
proceeding has substantial merit and the defendant has no valid defence.
39
The phrase "grounds to believe" should be understood to mean "reasonable grounds to believe": Pointes Protection at
para. 69.
40 As the Court observed in Pointes Protection, the distinction drawn in this section particularly makes sense in defamation
actions, where there is a "clear demarcation between the elements of the tort that the plaintiff must prove, and the various
affirmative defences that the defendant must prove if the plaintiff meets its initial onus": para. 72.
41
In evaluating how to determine whether there are grounds to believe the plaintiff's case has merit, it is important to
remember what these pre-trial applications are not.
42
In Pointes Protection, Doherty J.A. emphasized that these applications are not an alternative means by which the merits
of a claim can be tried. They are not a form of summary judgment or summary trial intended to allow a defendant to obtain a
quick and favourable resolution of the merits of allegations. These applications are not the proper forum in which to make a
detailed assessment of the ultimate merits of a case: para. 73.
43 A plaintiff is not expected to present a fully developed case. As the Court observed, the timing of these pre-trial applications
(a Response to Civil Claim need not even be filed) and the procedures that control them (affidavit evidence, time-limited crossexaminations) are not "conducive to either party putting its best foot forward", as is expected in summary judgment or summary
trial proceedings: para. 76.
44
A proceeding will have "substantial merit" in this context if, upon examination of the application record, "the claim is
shown to be legally tenable and supported by evidence, which could lead a reasonable trier to conclude that the claim has a
real chance of success": paras. 79-80.
45
Although not a "deep dive" into the merits of a claim, Doherty J.A. also stressed that in order to evaluate the potential
merits of a claim based on a "grounds to believe" standard, an application judge may have to engage in a limited weighing of
the evidence and, in some cases, credibility evaluations. In this regard, the Court held:
[82] While I have stressed that s. 137.1 motions are not a form of summary judgment, nor the proper forum in which to
make a detailed assessment of the ultimate merits of the case, I do not mean to suggest that a motion judge must simply
take at face value the allegations put forward by the parties on the motion. An evaluation of potential merit based on a
"grounds to believe" standard contemplates a limited weighing of the evidence, and, in some cases, credibility evaluations.
Bald allegations, unsubstantiated damage claims or unparticularized defences are not the stuff from which "grounds to
believe" are formulated. Similarly, if on a review of the entirety of motion material, the motion judge concludes that no
reasonable trier could find a certain allegation or piece of evidence credible, the motion judge will discount that allegation
or evidence in making his or her evaluation under s. 137.1(4)(a). Once again, the question is not whether the motion judge
views the evidence as credible, but rather whether, on the entirety of the material, there are reasonable grounds to believe
that a reasonable trier could accept the evidence.
46
If a plaintiff can satisfy the court that there are reasonable grounds to believe there is substantial merit to his or her
claim, the plaintiff must then satisfy the court that there are reasonable grounds to believe the defendant has no valid defence
under s. 4(2)(a)(ii).
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47 Justice Doherty observed that this section would be unworkable if it required a plaintiff to somehow address all potential
defences and establish that none had any validity. For it to be workable, there must be an evidentiary burden on the defendant to
advance details of any proposed defence in either its pleadings, or, if no Response to Civil Claim is yet filed, in its application
materials. Then, once a defendant puts a particular "defence in play", the persuasive burden moves to the plaintiff to establish
that there are reasonable grounds to believe that none of the defences put in play are valid: para. 83.
48
"Valid" is not defined in either the PPPA or the CJA. In Pointes Protection, the Court interpreted "valid" to mean
"successful". The Court explained:
[84] . . . I would interpret "valid" as meaning successful. The onus rests on the plaintiff to convince the motion judge that,
looking at the motion record through the reasonableness lens, a trier could conclude that none of the defences advanced
would succeed. If that assessment is among those reasonably available on the record, the plaintiff has met its onus.
49
If the plaintiff satisfies the court that there are reasonable grounds to believe both that there is substantial merit to the
claim and the defendant has no valid defence, the inquiry moves on to the public interest hurdle (s. 4(2)(b)).
Section 4(2)(b): The Public Interest Hurdle
50 The plaintiff must also meet the public interest hurdle. The plaintiff has the persuasive burden here. He or she must satisfy
the court that the harm likely to have been or to be suffered by the plaintiff as a result of the expression is serious enough that
the public interest engaged in allowing the plaintiff to proceed with the claim outweighs the public interest in protecting the
defendant's freedom of expression.
51
Again, this provision is nearly identical to that considered in Pointes Protection and guidance can again be taken from
this decision. Calling it "in some ways . . . the heart of Ontario's anti-SLAPP legislation" (para. 86), Doherty J.A. discussed its
interpretation and the approach to the balancing exercise it requires.
52

The Court began with a discussion of the Legislature's intention behind the "public interest hurdle":
[86] . . . The section declares that some claims that target expression on matters of public interest are properly terminated
on a s. 137.1 motion, even though they could succeed on their merits at trial. The "public interest" hurdle reflects the
legislature's determination that the success of some claims that target expression on matters of public interest comes at too
great a cost to the public interest in promoting and protecting freedom of expression. As explained by the Anti-SLAPP
Advisory Panel, at para. 37 of its Report:
If an action against expression on a matter of public interest is based on a technically valid cause of action but seeks
a remedy for only insignificant harm to reputation, business or personal interests, the action's negative impact on
freedom of expression may be clearly disproportionate to any valid purpose the litigation might serve. The value of
public participation would make any remedy granted to the plaintiff an unwarranted incursion into the domain of
protected expression. In such circumstances, the action may also be properly regarded as seeking an inappropriate
expenditure of the public resources of the court system. Where these considerations clearly apply, the court should
have the power to dismiss the action on this basis.

53
The Court then discussed the first side of the balancing exercise — the assessment of harm suffered by the plaintiff as
a consequence of the defendant's expression. Doherty J.A. held:
[88] The harm suffered or likely to be suffered by the plaintiff as a consequence of the defendant's expression will be
measured primarily by the monetary damages suffered or likely to be suffered by the plaintiff as a consequence of the
impugned expression. However, harm to the plaintiff can refer to non-monetary harm as well. The preservation of one's
good reputation or one's personal privacy have inherent value beyond the monetary value of a claim. Both are tied to an
individual's liberty and security interests and can, in the appropriate circumstances, be taken into account in assessing the
harm caused to the plaintiff by the defendant's expression: Hill v. Church of Scientology of Toronto (1995), 24 O.R. (3d) 865,
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[1995] 2 S.C.R. 1130, [1995] S.C.J. No. 64, at paras. 117-21; Blencoe v. British Columbia (Human Rights Commission),
[2000] 2 S.C.R. 307, [2000] S.C.J. No. 43, 2000 SCC 44, at paras. 79-80.
...
[90] On the s. 137.1 motion, the plaintiff must provide a basis upon which the motion judge can make some assessment of
the harm done or likely to be done to it by the impugned expression. This will almost inevitably include material providing
some quantification of the monetary damages. The plaintiff is not, however, expected to present a fully-developed damages
brief. Assuming the plaintiff has cleared the merits hurdle in s. 137.1(4)(a), a common sense reading of the claim, supported
by sufficient evidence to draw a causal connection between the challenged expression and damages that are more than
nominal will often suffice.
[91] The plaintiff cannot, however, rely on bald assertions in the statement of claim relating to damages, or on unsourced,
unexplained damage claims contained in the pleadings or affidavits filed on the s. 137.1 motion. The motion judge must
be able to make an informed assessment, at least at a general or "ballpark" level, about the nature and quantum of the
damages suffered or likely to be suffered by the plaintiff: see Able Translations Ltd. v. Express International Translations
Inc., [2016] O.J. No. 5740, 2016 ONSC 6785, 410 D.L.R. (4th) 380 (S.C.J.), at paras. 85-95, affd [2018] O.J. No. 4443,
2018 ONCA 690; Thompson v. Cohodes, [2017] O.J. No. 2113, 2017 ONSC 2590 (S.C.J.), at paras. 33-38.
[92] Equally important to the quantification of damages, the plaintiff must provide material that can establish the causal link
between the defendant's expression and the damages claimed. Evidence of this connection will be particularly important
when the motion material reveals sources apart from the defendant's expression that could well have caused the plaintiff's
damages.
54
The Court then discussed the other side of the balancing exercise — the public interest in protecting the defendant's
freedom of expression:
[93] Turning to the other side of the balancing exercise in s. 137.1(4)(b), the public interest in protecting the defendant's
freedom of expression, the motion judge must assess the public interest in protecting the actual expression that is the
subject matter of the lawsuit. On a general level, the importance of freedom of expression, especially on matters of public
interest, both to the individual and to the community, is well understood: see Grant v. Torstar Corp., at paras. 32-57.
However, if the defendant asserts a public interest in protecting its expression beyond the generally applicable public
interest, the evidentiary burden lies on the defendant to establish the specific facts said to give added importance in the
specific circumstances to the exercise of freedom of expression.
[94] Unlike the "public interest" inquiry in s. 137.1(3), in which the quality of the expression or the motivation of the
speaker are irrelevant (see above, at para. 65), both play an important role in measuring the extent to which there is a
public interest in protecting that expression. Not all expression on matters of public interest serves the values underlying
freedom of expression in the same way or to the same degree. For example, a statement that contains deliberate falsehoods,
gratuitous personal attacks, or vulgar and offensive language may still be an expression that relates to a matter of public
interest. However, the public interest in protecting that speech will be less than would have been the case had the same
message been delivered without the lies, vitriol, and obscenities: Able Translations Ltd., at paras. 82-84 and 96-103.
[95] In addition to the quality of the expression and the defendant's motivation for making the expression, the consequences
of the plaintiff's claim will figure into the weight to be given to the public interest in protecting that expression. Evidence
of actual "libel chill" generated by the plaintiff's claim can be an important factor in the public interest evaluation required
under s. 137.1(4)(b): Able Translations Ltd., at para. 102.
[96] The public interest evaluations required under s. 137.1(4)(b) cannot be reduced to an arithmetic-like calculation. It
would be misleading to pretend they can be. The assessments are qualitative and, to some extent, subjective. Because the
balancing of the competing public interests will often be determinative of the outcome of the s. 137.1 motion, and because
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the analysis contains an element of subjectivity, it is crucial that motion judges provide full reasons for their s. 137.1(4)
(b) evaluations.
55
The Court concluded its analysis of the public interest hurdle with two practical observations, the first of which has
relevance to the application at bar:
[99] I will conclude my analysis of ss. 137.1(4)(a) and (b) with two observations that will hopefully be of some practical
use. First, the plaintiff's claim will be dismissed if the plaintiff cannot meet its persuasive burden under either ss. 137.1(4)
(a) or (b). A motion judge is under no obligation to address both. In some cases, and I think this may have particular
application to defamation claims, the public interest analysis under s. 137.1(4)(b) may well be more straightforward than
the merits-based analysis required under s. 137.1(4)(a). For example, if the defendant has demonstrated that the plaintiff
has not suffered any significant harm and has brought the lawsuit to silence or punish the defendant, the public interest
analysis should be straightforward and lead to a dismissal of the action without the need to engage in the more difficult
and time-consuming merits-based analysis.
56
I am mindful of the Court's caution that in determining whether the plaintiff has met its onus under the public interest
hurdle, an application judge must "appreciate the very significant consequences to the plaintiff if the motion is allowed" in that
the "courtroom door will be closed on the plaintiff even though the claim may have ultimately succeeded on the merits": para. 98.
57
With this overview of the governing legal framework, I turn now to setting out the general background facts relevant
to this application. I will address more specific facts, some controversial, as they arise naturally in the narrative or during my
analysis of the issues.
RELEVANT BACKGROUND FACTS
58
In support of his application, Mr. Warner has tendered four affidavits: two from himself and two from police officers
filed in the CF Action. Counsel for the defendants object to the admissibility of the police officers' affidavits in their entirety
and object to certain portions of Mr. Warner's affidavits. I will address these objections as the proposed evidence from these
sources arise naturally in the narrative.
59 In accordance with s. 9(5) and (6) of the PPPA, Mr. Warner was cross-examined, out of court before an official reporter,
on his affidavits by counsel for Mr. Hobbs and Vanbex and by counsel for Ms. Cheng on July 16 and 17, 2019. Further brief and
narrowly confined, cross-examination was ultimately agreed to by the parties at the hearing. The transcripts of Mr. Warner's
cross-examination and documents referred to during the proceedings are before the court.
60
Mr. Hobbs and Vanbex have tendered three affidavits, one from Mr. Hobbs (where he attaches the CF Action pleadings
and attaches and adopts two affidavits from the CF Action), another from the current vice-president of Vanbex and one from a
legal assistant in their counsel's office. Ms. Cheng has tendered no evidence on this application.
61 In accordance with s. 9(5) and (6) of the PPPA, Mr. Hobbs and the current vice-president of Vanbex have both been crossexamined out of court before an official reporter on their affidavits by counsel for Mr. Warner on June 27 and 28, 2019. Those
transcripts are before the court. Further brief, and narrowly confined, cross-examination of Mr. Hobbs was permitted by the
court at the hearing. I determined that the two narrowly confined areas of further cross-examination were relevant to material
issues on this application; specifically to the court's assessment of whether any of the harm alleged by the plaintiffs was caused
by the defendant's expressions to law enforcement agencies and, to a lesser degree, the credibility of Mr. Hobbs.
62

Before I begin, I will say a brief word about the credibility of both Mr. Hobbs and Mr. Warner.

63 Both sides to this dispute have argued vigorously in favour of adverse credibility findings against the other. This is not the
forum in which to make a detailed assessment of a party's credibility and/or the ultimate merits of the case, but I am permitted
a limited weighing of the evidence and evaluations of credibility in order to evaluate potential merit on a "grounds to believe"
standard. The question is not whether I view a particular piece of evidence as credible, but rather, on the entirety of the material,
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whether there are reasonable grounds to believe that a reasonable trier could accept the evidence. It is within this framework
that I found a reasonable trier could not accept certain aspects of the evidence of both Mr. Warner and Mr. Hobbs. I will identify
those specific areas as they arise.
64
Mr. Warner is a senior software engineer with a Bachelor of Science degree in artificial intelligence (cognitive systems:
computation intelligence and design) from the University of British Columbia. He has worked for several companies in the
past and is currently self-employed at his own software start-up company that develops artificial intelligence technology for
the commercial music space.
65
One of the companies that Mr. Warner worked for in the past was Vanbex. He worked there for two months in the fall
of 2016.
66
Mr. Warner describes himself as a concerned Canadian citizen who is interested in and concerned about prominent
political and public issues, including the opioid crisis, the international drug trade and money laundering. As a software engineer
with an advanced knowledge of artificial intelligence and cryptography, he possesses a personal and professional interest in the
legitimacy and regulation of the cryptocurrency industry.
67
Vanbex started as a company in 2014. Since 2015, it has been run by Mr. Hobbs and Ms. Cheng, who are its officers,
directors and major shareholders. Between 2014 and 2016, Mr. Hobbs describes that Vanbex was mainly involved in marketing
and consulting for companies in the crypto-currency and blockchain industries.
68 In simple terms, crypto-currency is a digital currency, a representation of value that can be digitally traded and is designed
to work as a medium of exchange. It does not have legal tender status. It differs from legal tender in that it is encrypted and
decentralized. "Bitcoin" is one example of the many crypto-currencies that exist. Just as banks use ledgers to record financial
transactions, crypto-currencies also use a ledger, but it is a decentralized one called the "blockchain". The blockchain is a method
by which crypto-currencies are verified. It records transactions on a published ledger that identifies the transactions, but does
not identify those conducting the transactions.
69 In about 2015 to early 2016, Mr. Hobbs describes that Vanbex began moving into the development side of crypto-currency
and blockchain technology, and development of products in-house. By 2016, Mr. Hobbs considered Vanbex essentially a startup technology company.
70
By about mid-2016, Vanbex was seeking to develop two products called "Etherparty" and "Genisys". In late September
2016, Vanbex hired Mr. Warner to build and develop a code for Genisys, which is a new blockchain technology. While there
is some dispute over the position Mr. Warner held and the precise categorization of his employment relationship with Vanbex,
there is no dispute that he began working for Vanbex on October 1, 2016 and stopped working there on November 30, 2016.
His job during this short period of time had been to perform research and develop Genisys.
71
The circumstances surrounding Mr. Warner's cessation of employment at Vanbex are controversial and are matters that
cannot, and need not, be resolved in this forum. Suffice it to say that Mr. Warner felt he was constructively dismissed because
Vanbex did not honour the payment provisions of their agreement. Vanbex took the position that Mr. Warner did not perform
the duties for which he had been hired and quit when pressed on the issue.
72 Mr. Warner claims that following his alleged constructive dismissal, Ms. Cheng asked him to stay working at Vanbex and
Mr. Hobbs expressed anger toward him when he refused to stay. He further claims that when he went to return some research
materials and his Vanbex key fob, Mr. Hobbs threatened his livelihood by telling him that he "knew people" and that Mr. Warner
would "never work again in Vancouver". Mr. Hobbs denies this occurred.
73
On December 2, 2016, Mr. Warner commenced an action against Vanbex in the Provincial Court of British Columbia
where he sought damages arising from breach of contract and payment of an unpaid invoice (the "Small Claims Action").
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74 After leaving Vanbex, Mr. Warner learned of some information regarding the company and Mr. Hobbs that, in conjunction
with his experiences working at Vanbex, caused him to suspect Mr. Hobbs might be using Vanbex for criminal purposes. The
information he discovered came from other Vanbex workers, the Canada Revenue Agency ("CRA") and his own online research
of Mr. Hobbs.
75 Specifically, Mr. Warner says that he learned other Vanbex workers had not been paid, either in whole or in part, just like
him. He also says he learned in December 2016 that Vanbex had failed to remit all its employees' social security contributions,
among "other anomalies within the CRA's jurisdiction", including that Vanbex had been "flagged multiple times for general
compliance audits".
76
Mr. Warner deposes that he received this information from the CRA as a result of a call he made to Service Canada
regarding his eligibility for employment insurance. This evidence is one area the plaintiffs identify as objectionable hearsay,
but I accept that the evidence is not tendered for the truth of its contents; rather, it is important context tendered to explain
why Mr. Warner decided to contact police. His communications to police are at the heart of this defamation action. I accept
this evidence for that purpose only.
77 Mr. Warner also discovered some information from an online search of Mr. Hobbs. From publically available documents, he
learned that Mr. Hobbs had been convicted in Nova Scotia in 2008 for possession of property obtained by crime and laundering
the proceeds of crime. He found an online news commentary where the author discussed this conviction and aspects of the
court's reasons for judgment. He also found that Mr. Hobbs had been sentenced to nine months imprisonment, concurrent on
each count, followed by two-years probation.
78
Upon reading the Nova Scotia court's reasons for judgment on conviction, Mr. Warner learned that Mr. Hobbs had
admitted to 2006/2007 felony drug and intimidation of a witness convictions in the United States, and been sentenced to oneyear imprisonment, concurrent on each count. Upon reading the Nova Scotia court's reasons for judgment on sentence, Mr.
Warner learned some information about Mr. Hobbs' employment history that seemed inconsistent with what he knew.
79
Mr. Warner attached the court's reasons for judgment on sentence (R. v. Hobbs, 2008 NSSC 424 (N.S. S.C.)) to his first
affidavit. The plaintiffs object and argue the court's reasons are irrelevant to this application. To the extent that Mr. Warner seeks
to rely on the information found in the reasons, I agree. To the extent that Mr. Warner adduces the reasons to show what he
found in his online search as context, to explain why he decided to contact authorities, I find it admissible. It is admissible for
that limited purpose and not for the truth of the information the reasons contain.
80 Mr. Warner also found another sentencing decision from the Nova Scotia Supreme Court in 2009, where Mr. Hobbs was
sentenced to 30 months imprisonment as a result of jury convictions for possession for the purpose of trafficking and unlawfully
producing marihuana (R. v. Hobbs, 2009 NSSC 258 (N.S. S.C.)). Notably, these convictions were set aside on appeal and a new
trial ordered (R. v. Hobbs, 2010 NSCA 62 (N.S. S.C.)). Mr. Warner testified that his online legal research at the time did not
reveal the Nova Scotia Court of Appeal decision setting aside these convictions.
81 Mr. Warner also found an online news article dated September 25, 2010 that discussed an assault perpetrated against Mr.
Hobbs while he was incarcerated in Nova Scotia.
82 On April 4, 2017, Mr. Warner, Ms. Cheng and Mr. Hobbs (along with counsel for Vanbex, Mr. Dixon) attended a settlement
conference in the Small Claims Action. The settlement conference was unsuccessful.
83 While there, Mr. Dixon gave Mr. Warner a "cease and desist" letter, demanding that he immediately stop making allegedly
defamatory statements against Vanbex and Mr. Hobbs. The letter itemized ten instances of alleged defamatory statements arising
from two different emails sent by Mr. Warner. The letter informed Mr. Warner that Vanbex would commence legal proceedings
against him if the conduct described in the letter, or any similar conduct, did not stop. The statements outlined in this letter are
not the subject matter of the within action.
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84 Later that same day, Mr. Warner emailed Mr. Dixon. After referencing a Law Society of British Columbia inquiry he had
initiated against Mr. Dixon, Mr. Warner then offered to withdraw the Small Claims Action, withdraw the Law Society complaint
and settle the Small Claims Action for an amount he proposed. No settlement occurred.
85

Eight days later, Mr. Warner sent an email to the VPD.

86 Mr. Warner deposes that based on all of the information that he had at the time, he became suspicious that Vanbex might
be used for crime or a criminal purpose. He did not know precisely what the crime or criminal purpose was, but he suspected
that it could be related to the illegal drug trade, money laundering or both, because of Mr. Hobbs' criminal history. He decided
that he could not dismiss his suspicions, so he sent an email to his friend, Detective Constable Jordan Lennox, a member of the
VPD's Organized Crime Section in the Gang Crime Unit (the "Police Tip"). Mr. Warner and Constable Lennox had previously
served together in the same light infantry unit in the Canadian Armed Forces.
87

With the subject line "Shell Company", the Police Tip reads:
Hey Jordan,
I hope I catch you in good health and you're busy cleaning up the streets of the bad guys. I'm writing you in confidence.
I was recently working for a company here in Vancouver that was purporting to be developing bitcoin/FinTech related
technology. I was offered the position of Director of Engineering.
When I got there I found it a bit unusual that as the Director of Engineering I had no engineers to direct, despite their
having existed for several years prior. I also found it a tad odd that I didn't have a computer. There were no engineering
notes, no product, nothing. Just the CEO's power point slides and his MBA buzz words.
Over time I realized what was happening couldn't be dismissed as simple naivete on the part of the guy running the
company, but there have been more going on. It appeared to be a shell company. But for what?
The CEO, Kevin Patrick Hobbs, hadn't paid my bill, nor several other peoples'. He always had a story. Eventually I left,
but that was when it got interesting. I did some research and what I found is significant:
[link to online news article discussing the Nova Scotia court's rejection of Mr. Hobbs' evidence and convictions
omitted]
This led me to a bunch of other public records, including all of the enclosed. Your colleagues had him under
surveillance prior to putting him in the slammer for 30 months for drug trafficking. They also found traces of cocaine
on him at the airport.
It could well be that this new company he's setup [Vanbex website link omitted] is just a mechanism for laundering
drug money or some other nefarious purpose. He was, after all, busted in a hotel in NYC with about $180K USD in
cash and you don't make that kind of money in a few days selling weed.
Your people might want to look into him if they have the resources. I am available for interview and to provide any
documentation or assistance that I can. My mobile is [content omitted for privacy].

88
The "enclosed" documents Mr. Warner referenced in the body of the Police Tip were sent to Constable Lennox as email
attachments. The attachments were:
1. R. v. Hobbs, 2008 NSSC 226 (N.S. S.C.);
2. Metronews article of July 17, 2008 entitled "Cash, Coke and Flop" testimony;
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3. R. v. Hobbs, 2009 NSSC 258 (N.S. S.C.) (library heading);
4. R. v. Hobbs, 2008 NSSC 424 (N.S. S.C.);
5. R. v. Hobbs, 2009 NSSC 258 (N.S. S.C.) (oral reasons for sentence);
6. News 95.7 article of September 25, 2010 entitled "Melvin Jr. Hurls Shirt at Corrections Director, Throws Punches at
Fellow Inmate";
7. Hobbs v. HMTQ — Supreme Court of Canada case summaries; and
8. Letter from Student Systems and Records Supervisor, Douglas College Registrar's Office dated April 10, 2017.
89

On April 15, 2017, Constable Lennox replied to Mr. Warner via email. He wrote:
Copy your message KIP. I'm going to be forwarding this email to the Drug section SERGEANT for his consideration.
Cheers . . . . Jordan

90 In or around May 2017, VPD officers from the Criminal Intelligence Unit, Organized Crime Section, spoke to Mr. Warner
and met with him twice. From what they told him the second time they met, Mr. Warner understood they were not continuing
with their investigation.
91
Vanbex carried on its business after Mr. Warner's departure on November 30, 2016. Its activities in 2017 included
development of Etherparty (a "smart contract creator" that would run on the Ethererum blockchain), incorporation of Etherparty
Smart Party Contracts Inc. (later renamed Vanbex Labs Inc.), a plan by Etherparty Smart Party Contracts Inc. to create a
blockchain token called "FUEL" to be deployed on the Ethererum network, a pre-crowd sale of FUEL tokens, an initial coin
offering ("ICO") of FUEL tokens and eventually the public trading of FUEL tokens on crypto-currency exchanges. Of course,
as Mr. Warner was no longer with the company, he had no involvement in any of these or any other of Vanbex's activities
following his departure.
92
At some point after learning from the VPD that they were not continuing their investigation, Mr. Warner provided
information to the BCSC about Vanbex and Mr. Hobbs. He first submitted an online tip, followed later by an in-person interview
with a BCSC investigator and later yet a second in-person interview with a BCSC investigator and an RCMP officer. At some
point prior to the second interview, Mr. Warner provided the BCSC with a number of documents. Other than the second inperson interview, which was recorded and a transcript produced, precisely when Mr. Warner had these other contacts with the
BCSC is unclear. The second in-person interview occurred on August 28, 2018.
93 Mr. Warner's online tip to the BCSC does not form part of the application record, nor do any of its details. Mr. Warner was
unable to recall precisely when he submitted this tip, other than that it was in response to his learning about Vanbex's ICO, which
he found suspicious. The ICO was in the fall of 2017. From this evidence and the timing of his later interactions with authorities,
I can reasonably infer that Mr. Warner submitted the tip to the BCSC sometime between the fall of 2017 and early 2018.
94
Mr. Warner's first interview with the BCSC does not form part of the application record, nor do any of its details. Mr.
Warner was unable to recall precisely when this interview occurred.
95
The documents Mr. Warner provided to the BCSC do not form part of the application record. Mr. Warner was unable
to recall when he provided these documents, other than he believes it was about two months before his August 28, 2018
interview. Among the documents were an affidavit and an examination for discovery transcript from Mr. Hobbs in relation to
other proceedings Mr. Hobbs brought against Mr. Warner.
96
On July 5, 2018, the Small Claims Action went to trial and judgment was granted in favour of Mr. Warner. Damages
were assessed in an amount lower than what Mr. Warner had claimed.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

17

Hobbs v. Warner, 2019 BCSC 2196, 2019 CarswellBC 3766
2019 BCSC 2196, 2019 CarswellBC 3766, 314 A.C.W.S. (3d) 890

292

97
During his August 28, 2018 interview with the BCSC investigator and RCMP officer, Mr. Warner answered questions
in which he, among other things, repeated substantially the same information contained in the Police Tip. For example, he told
investigators that he had been the director of engineering for Vanbex, yet did not have any engineers to direct, did not have
a computer there, that the company did not have any engineering notes, schematics or books, and that it was just an empty
office. He also told investigators that Mr. Hobbs and Ms. Cheng each held a 50% stake in the company and both made business
decisions on a day-to-day basis, and that Vanbex was "basically just an alter ego" for them. Mr. Warner further told investigators
that Vanbex did not pay other employees, was probably a shell company, was likely mixing personal and business money, was
being sued by a former client, that Mr. Hobbs had fake educational credentials, criminal convictions, liked to drink and gamble
and had "skipped out on payroll" when he went to Mexico in around November 2016.
98
On March 14, 2019, the Director of Civil Forfeiture (the "Director") commenced the CF Action, seeking forfeiture of
certain of Mr. Hobbs and Ms. Cheng's assets.
99 This is a convenient point to discuss the admissibility, weight and use to be made of the material the parties have tendered
from the CF Action. I have before me:
1. Notice of Civil Claim filed March 14, 2019 (attached to the affidavit of Mr. Hobbs);
2. Response to Civil Claim filed April 3, 2019 (attached to the affidavit of Mr. Hobbs);
3. Notice of Application to Set Aside Interim Preservation Order filed by Mr. Hobbs and Ms. Cheng on April 29, 2019
(attached to the affidavit of Mr. Hobbs);
4. Affidavit #1 of Mr. Hobbs filed April 30, 2019 (attached to the affidavit of Mr. Hobbs and its contents "adopted as true"
in the within application);
5. Affidavit of Ms. Cheng filed April 30, 2019 (attached to the affidavit of Mr. Hobbs because he had "adopted as true"
the contents of this affidavit in his Affidavit #1. Ms. Cheng "adopted as true" the contents of the entire Response to Civil
Claim at para. 3 of her affidavit);
6. Transcript of Proceedings in Chambers on March 14, 2019 before Justice Power;
7. Oral Reasons for Judgment by Justice Myers, indexed as Director of Civil Forfeiture v. Hobbs, 2019 BCSC 1344 (B.C.
S.C.);
8. Affidavit #1 of Corporal Steve Johnson filed March 14, 2019 (tendered by Mr. Warner);
9. Affidavit #2 of Corporal James Laton filed May 23, 2018 (tendered by Mr. Warner).
100 Of course, these are only some of the materials from the CF Action. Other than the affidavits of the two police officers,
which I will address shortly, the parties agree that the pleadings, transcript and reasons for judgment are admissible, not for the
truth of their contents, but for the purpose of establishing context, the timing of certain uncontroversial events and to show the
nature of the Director's allegations against Mr. Hobbs and Ms. Cheng.
101
As will be evident in my analysis of the issues, the plaintiffs assert that the CF Action is harm caused by Mr. Warner's
false statements to authorities. A central issue on this application is whether the plaintiffs have established a causal link between
Mr. Warner's expressions to law enforcement personnel and the CF Action that is said to be harming them. The plaintiffs deny
the Director's allegations, intend to vigorously defend the CF Action and are not seeking to litigate the CF Action in this forum,
nor could they. Rather, they have adduced and rely on the pleadings and certain aspects of the other material from the CF Action
to show that the Director's allegations in the CF Action are substantially the same as those made by Mr. Warner, particularly that
Vanbex was a "shell company" and that the plaintiffs were engaged in illegal activity, which they argue demonstrates the causal
link between the two. Of course, Mr. Warner takes the opposite view and says these materials demonstrate there is no causal
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link between his communications to authorities and the CF Action. In any event, no objection is taken to the admissibility of the
pleadings, transcript and reasons for judgment, and there is no dispute about the limited use to which I may make of this material.
102
The contents of the CF Action affidavits of Mr. Hobbs and Ms. Cheng have been adopted by Mr. Hobbs as true in
the within application. Ms. Cheng's affidavit is not before me as her evidence on this application. She has chosen to tender no
evidence on this application.
103
The controversy in the CF Action material lies in the admissibility of, or alternatively the weight to be given to, the
affidavits of the two police officers.
104 Mr. Warner seeks to tender these affidavits not for the truth of their contents or as some attempt to litigate the merits of
the CF Action, but rather to provide the full context of certain uncontroversial facts such as the nature, scope and timing of key
events in the CF Action investigation, including facts with respect to the issue of causation.
105
Mr. Hobbs and Vanbex take the position that these affidavits, as a whole, are inadmissible as hearsay evidence and/
or because neither officer would make himself available for cross-examination pursuant to s. 9(5) of the PPPA, effectively
depriving the plaintiffs of their right to test or elicit contextual evidence from the deponents. Alternatively, they submit the
affidavits should be given little weight.
106 Ms. Cheng takes the same position and emphasizes that these affidavits were filed in an interlocutory motion where the
rules of evidence regarding hearsay do not apply as they do here, where a final order is being sought. She also submits that it
would be inappropriate for the court to rely on these contested, untested affidavits outside of the context in which they were
produced in the absence of a complete record from the CF Action proceedings.
107
While some of the statements in the two affidavits are based on information and belief, in determining whether these
statements are hearsay and therefore presumptively inadmissible, I must consider the purpose for which they are being tendered.
108 Like the plaintiffs' reliance on certain materials from the CF Action, the defendant is not seeking to prove the truth of the
contents of the impugned affidavits; this is not the civil forfeiture proceeding or a criminal proceeding. Rather, the defendant
is relying on the affidavits for context, for the nature and scope of the Director's allegations and to respond to the plaintiffs'
evidence about causation. As a result, on this basis alone, I see no reason to exclude the affidavits.
109
In my view, the real issue (and counsels' ultimate focus) is the plaintiffs' inability to cross-examine the affiants. As I
previously noted, s. 9(5) of the PPPA allows an applicant or respondent to cross-examine a witness on the witness' affidavit;
leave of the court is not required.
110
Counsel advised that Mr. Warner was unable to compel the officers, who cited the necessity of protecting the integrity
of their ongoing investigation, to be cross-examined out of court as requested by the plaintiffs. The plaintiffs did not bring an
application seeking to compel them to do so. The legislation does not address this unique scenario, nor have counsel identified
any jurisprudence upon which the court might draw guidance.
111
I am of the view that this issue is one of weight rather than admissibility. Again, these affidavits are not offered for the
truth of their contents. There is no question that the evidence they contain is relevant for the purposes of context, determining
the nature, scope and timing of key events in the CF Action and to respond to the plaintiffs' evidence on the issue of causation.
There is also no question that a great deal of the information they contain is before me, without objection and relied upon by
both parties, in the transcript of the Director's submissions from the ex parte hearing and in the reasons for judgment of Justice
Meyers on the with-notice hearing.
112 As well, I also note that it is not only the defendant that seeks to rely on certain aspects of these affidavits. The plaintiffs
do as well.
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113 For example, the plaintiffs specifically rely upon paragraph 40 of Corporal Johnson's affidavit. This affidavit was filed by
the Director in support of its ex parte interim preservation order application, and some of its contents the subject of submissions
by counsel for the Director at the hearing. Paragraph 40 was not referenced by counsel for the Director at the application.
114 At paragraph 40, Corporal Johnson deposes that Mr. Hobbs was found guilty of possession for the purposes of trafficking
and unlawfully producing marihuana and was sentenced to 30 months in a federal institution. This was an error, as the officer
neglected to include that this conviction was overturned on appeal and a new trial ordered. The plaintiffs rely on Corporal
Johnson's error as demonstrative of the causal link between Mr. Warner's communications and the CF Action (and the harm
caused by it) because Mr. Warner made the same error in the Police Tip.
115 As another example, the plaintiffs point to paragraph 7 of Corporal Laton's affidavit where he identifies that the RCMP
investigation arose from a tip from the BCSC in April 2018. The plaintiffs specifically identify this as part of the timeline of
events supportive of their theory of causation. This is the same paragraph the defendant highlights as supportive of his position
that causation has not been established.
116 I also note that Mr. Hobbs, in his affidavit filed in the within application, has specifically adopted the contents of his first
affidavit from the CF Action. In that affidavit, Mr. Hobbs responds to certain aspects of Corporal Johnson's affidavit. Those
portions of Corporal Johnson's affidavit are necessary for me to understand the context of Mr. Hobbs' evidence.
117
All of this to say that, despite the plaintiffs' objections to the admissibility of these affidavits, it seems clear that they
are relying on certain portions of them as well. It cannot be the case that the plaintiffs are permitted to introduce these matters,
introduce their own affidavits (which include responses to aspects of one of the affidavits at issue), rely upon certain discrete
aspects of the two affidavits at issue that may assist them on the issue of causation and then object to the admissibility of those
very affidavits when Mr. Warner seeks to put them before the court for complete context and as a response on the issue of
causation. In these circumstances, to not have all of the relevant context before the court would present a very one-sided picture
of the Director's allegations and responses to those allegations, to the prejudice of Mr. Warner.
118 Given the limited purpose for which they, along with all of the other materials from the CF Action, have been tendered
and the relevance of the affidavits to the issues at bar, it seems clear that the issue here really lies in the plaintiffs' alternative
argument - the weight to be given them.
119
The legislature intended for applications under the PPPA to be screening applications, decided on the basis of affidavit
evidence upon which the affiant could be subject to cross-examination outside of court, without leave of the court. The plaintiffs
asked the defendant to produce the officers for cross-examination before the hearing, but the officers declined for the reasons
I have explained.
120
The purpose of cross-examination is to test the deponent's credibility, the reliability of his or her evidence and to
elicit evidence that would assist in determining the issues material to the application. That the legislature intended for crossexamination under s. 9(5) to be focussed on issues material to the application is evident from the time restrictions it imposed.
While refusal to submit to cross-examination in other circumstances may lead to an inference that the affiant's evidence is
unreliable, the refusals of Corporal Laton and Corporal Johnson, in the unique circumstances of this application, does not lead
to the same conclusion. These officers provided their evidence in the context of another case, where their criminal investigation
is ongoing. They did not prepare these affidavits for use in this application and I accept the explanation counsel has provided
that their refusal is grounded in the legitimate and necessary goal of protecting the integrity of their ongoing investigation.
121 That being said, the right to cross-examine affiants under s. 9(5) of the PPPA must be taken into account. While a refusal
to submit to cross-examination in these circumstances should not result in the affidavits being inadmissible, it should go to
weight. An application under s. 4 allows a defendant to have a proceeding dismissed before all of the evidence has been put
forward and before each party has presented a fully-developed case. In light of this and the procedure provided by s. 9(5), I am
of the view that where a party seeks to test an affidavit through cross-examination and is denied that opportunity, that untested
affidavit should be given less weight than one in which an affiant has undergone cross-examination.
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Returning to the narrative.

123
On the same day the Director commenced the CF Action, he also applied, without notice, for an interim preservation
order pursuant to s. 9 of the CFA in respect of luxury properties, luxury vehicles and bank accounts owned by Mr. Hobbs and
Ms. Cheng. Referencing an ongoing "fairly sophisticated and large scale investor fraud" investigation by the RCMP's Federal
Serious Organized Crime Section ("FSOC"), counsel for the Director made submissions in favour of such an order in front of
Justice Power that same day.
124 Counsel for the Director described that the Director was seeking forfeiture of these assets on the basis that they were both
instruments and proceeds of the unlawful activities of possession of proceeds of crime, money laundering, committing fraud
over $5,000 and failure to declare taxable income. He summarized the basis for seeking the preservation order in these terms:
So the — the circumstance of the fraud though is — is somewhat complicated. Ms. Cheng and Mr. Hobbs have jointly
been the sole directors, shareholders, and officers of a number of companies. Those companies are all related companies.
They're engaged in the — the crypto-currency market. The principal company that has been engaged in this fraud has
been Vanbex Brew Inc. This is set out in the affidavit of — of Mr. — of Corporal Johnson at paragraph 15, that's Tab 2
of the chambers record.
And what Vanbex is — is some sort of a crypto-currency firm where it has a bunch of different companies, Etherparty, it
has Vanbex Labs, Inc., Genesis Ventures. And essentially, what it did is — it's akin to a securities initial public offering.
In the crypto-currency world, it's referred to as an initial coin offering, sort of, capitalizing on the bitcoin piece. And what
they did is they engaged upon this initial coin offering and launched a crypto-currency coin called the "Fuel Token". This
is paragraph 210 of Corporal Johnson's affidavit.
They marketed and promoted the sale of this token and generated sales, and therefore, revenue for Vanbex which the
Director alleges they converted into their personal properties, both the real estate, the vehicles, and the bank account. And
this fuel token was effectively marketed as a security, but it is not regulated by the BC Securities Commission because it's
not a security. It's just akin to it given the nature of crypto-currency.
Paragraph 21 of the affidavit, Corporal [Johnson] deposes to Vanbex, in fact, never launching this smart contract system
which included this fuel token and indicating that it raised millions of dollars over the course of several months in 2017.
In fact, if you look further down the affidavit at paragraph 24, the way the fundraising model worked, there is an initial
presale of these fuel tokens. That raised in September of 2017 about $25 million USD. The effect of this, of course, was
that, ultimately, in paragraph 32 of the au — of the officer's affidavit sets this out — a summary, about 30 to $50 million
was raised in this initial coin offering.
But concurrent with this Mr. Hobbs and Ms. Cheng did the following things: They purchased the subject property, the
townhouse, which is presently listed for over $7 million. They purchased it for $4.1 million. They purchased this 2017
Range Rover which is the subject of — a claim by the Director. They also purchased real property on Bay Street for
just under $4 million in cash. Leased — that's not, obviously, the subject of the Director's claim because it's outside the
provincial jurisdiction. They leased a 2018 Lamborghini for — with a $500,000 value. They purchased the 2018 Range
Rover.
And then there's a significant history within the BC Lottery's Commission of gambling. And in fact, Mr. Hobbs was denied
access to — to gambling as a consequence of the nature of his gambling activities. And again, I will take Your Ladyship
to the evidence with respect to that. He was, ultimately, put on a watch list from the BC Lottery's Commission and, as I
say, denied access. Paragraph 34 of the affidavit of Corporal Johnson deposes to that taking place on November 27 th of
2017. And that was predicated upon a period of just about seven months or so, between September of 2016 and March of
2018 where casino disbursements for Mr. Hobbs totalled just shy of $2 million.
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Ultimately, the FIN — the FINTRAC is a — the financial tracking and organization that takes a look at how money
laundering — or it identified potential money laundering activities. There are FINTRAC reports that are attached here.
And I'll — if you're agreeable, I'll walk with Your Ladyship through the evidence of the corporal and then we can take
a look through the FINTRAC reporting.
What it will show, essentially, is that Vanbex Group — I'm just generally describing all of these companies that were
engaged as part of — what we say is this — this fraud, raised funds. Funds were deposited directly into Vanbex accounts,
but also directly into Mr. Hobbs' accounts on account of this fundraising ISO, the initial coin offering for the fuel token and
so on. So the — the fundamental claim of the Director, of course, is that they have misappropriated these funds. They've
perpetrated a fraud upon all these investors and they've done so for their own personal benefit gaining these various assets.
And concurrent with that, they've been engaged in a — well, it's only Mr. Hobbs whose been found in the casinos who's
been engaged in this high-risk gambling.
125
Justice Power granted the order, with liberty to apply to set it aside on 48 hours notice (the "Ex Parte Order"). Justice
Power was not called upon to make any findings of fact or make any determinations on the merits. She needed only to be
satisfied of the low threshold questions set out in the legislation.
126 Later, by consent, the Ex-Parte Order was extended until the Director's with-notice application for an interim preservation
order under s. 8 of the CFA could be brought and determined.
127

News about the CF Action broke on April 1, 2019.

128 The Vancouver Sun ran an article entitled "Civil Forfeiture Office Seeks Assets Linked to Alleged $30 Million CryptoCurrency Scam". The article identified Mr. Hobbs and Ms. Cheng as the subjects of the lawsuit and outlined some of the
details alleged by the Director's pleadings. Among those details, the article reported that Mr. Hobbs and Ms. Cheng (and their
companies) were the subject of an RCMP FSOC investigation, as well as a CRA investigation. The article further outlined that
the Director alleged that their companies, Vanbex and Etherparty Smart Contracts Inc.:
. . . launched a crypto-currency coin called a FUEL token for which they raised money from investors by 'deceit, falsehood
or fraudulent means' . . . they raised more than $30 million by falsely representing corporate investment opportunities . . .
knowing that they did not intend to use the invested funds to develop products they were marketing but rather with intention
to misappropriate the corporately invested funds raised for their own personal benefit.
129
The Vancouver Sun article also discussed the assets alleged to be proceeds of crime (a Coal Harbour townhouse
purchased by Mr. Hobbs and Ms. Cheng for $4.1 million in cash, two Range Rover SUVs and funds in a bank account), as well
as allegations that Mr. Hobbs used misappropriated funds to buy a Bay Street apartment in Toronto for just under $3.74 million,
to purchase a three-year lease for a luxury vehicle and to gamble $1.82 million between late 2016 and March 2018. The article
went on to outline the Director's further allegations that Mr. Hobbs and Ms. Cheng began to liquidate their assets when they
learned of the investigation. It also outlined Mr. Hobbs' criminal history.
130
Also on April 1, 2019, Business in Vancouver ran an article entitled "Company Behind Canada's Largest CryptoCurrency Offering Hit by Fraud Allegations". The articled outlined some of the same details as above. In the article synopsis,
the author wrote:
What Happened: Court documents alleged that money from up to $33 million raised in Canada's crypto-currency offering
was fraudulently used to finance gambling, the lease of a Lamborghini and the purchase of multimillion dollar condos.
What it means: Investors lost millions of dollars by investing in a crypto currency that court documents say has become
virtually worthless.
131
This article also discussed Ms. Cheng's and Mr. Hobbs' denials of the charges and that they attributed the false claims
against them to a "former contractor".
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132
On or about April 2, 2019, Vanbex issued a news release on the Etherparty sub-Reddit entitled an "Official Response
to Civil Claims". It reads, in part:
Recently, a disgruntled former worker for Vanbex has made false, damaging claims against the company and its founders,
justifiably, several government agencies have been required to investigate. We support these investigations, and have
been fully cooperating with their representatives for several months now. We will continue to do so until they reach their
conclusion.
...
The core allegation is that Vanbex's business is a fraud - a shell company with no real product under development. This is
completely untrue, and an insult to the hard work of the software developers, marketing experts, and other professionals
who are working hard to build the future of blockchain, each and every day. It is completely inconsistent with ascertainable
facts.
...
133

Mr. Hobbs and Ms. Cheng filed their application to set aside the Ex Parte Order on April 29, 2019.

134
The plaintiffs commenced the within defamation action against Mr. Warner on May 1, 2019. That same day, Vanbex
issued a news release about the within action, which was shared on social media and crypto-currency industry websites. Through
at least one online news story, the reader could access the publicly available Notice of Civil Claim through a hyperlinked word
"lawsuit" in the first line of the news release. The news release places the blame for the CF Action, at least in "large part",
on Mr. Warner's Police Tip.
135

Mr. Warner filed his application seeking dismissal of the within action under s. 4 of the PPPA on May 14, 2019.

136 Meanwhile, the litigation in the CF Action continued. The Director's with-notice application for an interim preservation
order and Mr. Hobbs' and Ms. Chengs' application to set aside the Ex Parte Order was heard by Justice Myers on May 30
and 31, 2019.
137
In reasons delivered on June 19, 2019, Justice Myers granted the interim preservation order and dismissed Mr. Hobbs'
and Ms. Cheng's application to set aside the Ex-Parte Order. In so doing, the court found the Director had established a serious
case to be tried and that the defendants had not shown that it was clearly not in the interests of justice to continue the interim
preservation order. In his analysis, Justice Myers was clear that he was conducting only a preliminary review of the merits of
the case and was not engaging in an exercise of preferring evidence or making findings of fact.
138
In considering whether the Director had established a serious question to be tried, Justice Myers summarized the
Director's allegations and position as put forward at the hearing in the following terms:
[13] Mr. Hobbs and Ms. Cheng are the principals of Vanbex Group Inc.("Vanbex") and Vanbex Labs Inc. (formerly known
as Etherparty Smart Contracts Inc.) Vanbex conducts business under Etherparty, Vanbex Ventures Inc., Vanbex Cares
Foundation, Genisys Ventures Inc., and Vanbex Labs Inc.
[14] In September and October 2017, Vanbex launched a cryptocurrency coin called the FUEL token and sold it to the
public through an Initial Coin Offering ("ICO"). The ICO generated in excess of US$30 million. The public paid for their
FUEL tokens largely by Bitcoin.
[15] Stating it at its most general level, the Director claims that the defendants, through Vanbex, marketed the sale of the
tokens, generated revenue for Vanbex, and then converted this directly to their personal bank accounts. They then used the
funds to buy personal assets including a condominium in Toronto and two high-end cars.
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[16] The Director alleges the following offences:
a) Fraud over $5,000 contrary to s. 380(1) of the Criminal Code, R.S.C. 1985, c. C-46;
b) Affecting market price of anything offered for sale to the public contrary to s. 380(2) of the Criminal Code;
c) Failure to declare taxable income contrary to the Income Tax Act, R.S.C., 1985, c. 1 (5th Supp.); and
d) Laundering the proceeds of crime contrary to s. 462.31 of the Criminal Code.
[17] The alleged fraudulent acts involve the marketing and sale of the tokens (which I will refer to as the "front-end" of
the alleged wrongs) and the siphoning of cash from the company to the personal benefit of Hobbs and Chen (which I will
refer to as the "back-end"). The use of the funds is also the subject of the alleged Income Tax Act offence. At the hearing
in front of me, the Director focussed on back end. I will deal with that first.
[18] The RCMP investigation disclosed a series of transactions in which Bitcoin was converted by Etherparty into U.S.
currency through a US cryptocurrency company, Cumberland Mining and Minerals, LLC, and then money was transferred
by Etherparty to Hobbs and Cheng. For example:
a. August 17, 2017 Etherparty Inc. received its first ICO pre-sale contribution reported to FINTRAC (Exhibit "B"
page 36);
b. August 21, 2017 Etherparty Inc. received US$200,000 from Cumberland (Exhibit "B" page 36);
c. August 29, 2017 Etherparty Inc. received US$500,341 from Cumberland (Exhibit "B" page 36);
d. September 1, 2017 Etherparty Inc. received US$1,000,000 from Cumberland (Exhibit "B" page 36);
e. October 10, 2017 Mr. Hobbs received US$200,000 from Cumberland (Exhibit "B" page 10);
f. November 21, 2017 Mr. Hobbs received US$150,000 from Cumberland (Exhibit "B" page 10);
g. November 27, 2017 Mr. Hobbs received US$500,000 from Cumberland (Exhibit "B" page 10);
h. November 30, 2017 Etherparty Inc. received $500,000 from Cumberland (Exhibit "B" page 36);
i. December 1, 2017 Mr. Hobbs received US$500,000 from Cumberland (Exhibit "B" page 10); and
j. December 4, 2017 Mr. Hobbs received US$2,000,000 from Cumberland (Exhibit "B" page 10).
[19] In December 8, 2017 Hobbs and Cheng purchased the Real Property (a condominium in Coal Harbour) for CDN
$4.1 million in cash. The day prior to that, Hobbs withdrew over $4.1 million of the Cumberland transactions from his
personal accounts.
[20] At the same time and shortly after, Mr. Hobbs made the following purchases:
a) On or about February 16, 2018 Mr. Hobbs purchased a 2017 Range Rover SV with an estimated retail value of
CDN$178,703 to CDN$187,089 (one of the Vehicles referred to in the style of cause);
b) On March 2, 2018 Mr. Hobbs purchased real property at 5204 — 311 Bay Street, Toronto, Ontario for CDN
$3,738,053 in cash; and
c) On or about April 21, 2018 Mr. Hobbs purchased a 2018 Range Rover with an estimated retail value of $122,935
to $129,485 (the other Vehicle referred to in the style of cause).
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[21] A mortgage was registered on the Bay Street property in the amount of CDN$2,250,000 on February 25, 2019. Mr.
Hobbs and Ms. Cheng also mortgaged the Real Property on December 20, 2018. The Director draws the inference that
some or all of the proceeds of these financings form the Bank Funds held at the Bank of Montreal, which are captured
by the current IPO. I draw the same inference.
[22] The RCMP investigator deposes that Mr. Hobbs apparently had no substantial wealth or assets prior to the ICO. As
of September 29, 2017 Mr. Hobbs had only CDN$15,122.99 in his personal bank accounts. Ms. Cheng does not appear to
have any active personal Canadian bank accounts. Mr. Hobbs lives in a residence owned by Ms. Cheng's parents.
[23] Section 380 of the Criminal Code sets out the offence of fraud:
380(1) Every one who, by deceit, falsehood or other fraudulent means, whether or not it is a false pretence within
the meaning of this Act, defrauds the public or any person, whether ascertained or not, of any property, money or
valuable security or any service,
(a) is guilty of an indictable offence and liable to a term of imprisonment not exceeding fourteen years, where
the subject-matter of the offence is a testamentary instrument or the value of the subject-matter of the offence
exceeds five thousand dollars [ . . . ]
[Emphasis added.]
[24] The Director relies on fraud by "other fraudulent means". He argues that the taking of funds from the company was
done without authorisation and for no proper corporate purpose. He relies on R v. Zlatic, [1993] 2 S.C.R. 29, which dealt
with this aspect of fraud. The court noted (cited to 1993 CarswellQue 6):
Fraud by "Other Fraudulent Means"
18 . . . Most frauds continue to involve either deceit or falsehood. As is pointed out in Théroux, proof of deceit or
falsehood is sufficient to establish the actus reus of fraud; no further proof of dishonest action is needed. However, the
third category of "other fraudulent means" has been used to support convictions in a number of situations where deceit
or falsehood cannot be shown. These situations include, to date, the use of corporate funds for personal purposes, nondisclosure of important facts, exploiting the weakness of another, unauthorized diversion of funds, and unauthorized
arrogation of funds or property. [citations eliminated]
19 The fundamental question in determining the actus reus of fraud within the third head of the offence of fraud is
whether the means to the alleged fraud can properly be stigmatized as dishonest: Olan, supra. In determining this, one
applies a standard of the reasonable person. Would the reasonable person stigmatize what was done as dishonest? . . .
21 Appellate courts have followed the same approach, asking whether the diversion of funds at issue could reasonably
be thought to serve personal rather than bona fide business ends . . . .
...
[29] Turning back to the substance of the alleged offence of fraud by other fraudulent means, the Director argues that
the unauthorised taking of funds from the company in and of itself amounted to fraud. As mentioned in Zlatic, the taking
of funds without a proper corporate purpose can constitute fraud by dishonest means. The unusual feature of this case is
that the defendants owned the shares of the company, which was a private corporation. The Director goes further: he also
argues that the purchasers of the tokens had an expectation that the purchase funds would be used for bone fide corporate
purposes. He notes the following statement from the white paper, which was used to promote the ICO:
The ICO will allow us to hire new talent, pay for marketing, as well as for business and product development so that
we can be the first to market with a smart contract platform that anyone can use.
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Justice Myers summarized the position of Mr. Hobbs and Ms. Cheng as put forward at the hearing in the following terms:
[25] The defendants argue that the evidence is entirely speculative. It is true that the evidence is circumstantial, but the
courts are permitted to draw inferences and this is especially so with respect to an ITO that is determined on the low
standard of an arguable case.
[26] Given the timing of the various transfers and the amounts involved it is reasonable to draw the inference that the funds
that made their way to Hobbs and Cheng came from the coin offering and the company and that the funds were used to
purchase the assets sought to be attached. With resect to taking the funds without authorisation, the former CFO stated that
he discovered the funds had been withdrawn and he booked it as a shareholder's loan. The defendants argue that lends the
transaction some legitimacy. However, an ex post facto accounting treatment is not an authorisation.
[27] Hobbs and Cheng swore affidavits. They did not attempt to explain the source of the funds or offer evidence that
the corporation authorised their withdrawal. However, they did make broad denials of having committed any fraud or of
misusing corporate funds.

140
After consideration of the jurisprudence and the evidence described above, the court concluded that the Director had
made out a serious case to be tried for fraud by other means, and had also made out a serious case to be tried that the assets
sought to be preserved by the application are the proceeds of that alleged crime: para. 31.
141
Justice Myers then turned to consider the interests of justice aspect of the test for an interim preservation order. He
noted that the thrust of the defendants' oral submissions on this topic focussed on their allegation that the Director had failed to
make full and frank disclosure at the ex-parte hearing. Mr. Hobbs and Ms. Cheng argued that Justice Power was misled about,
among other things, Mr. Hobbs' criminal record because the affidavit that had been filed in support of the application referred to
a drug conviction, but failed to mention that the conviction had been overturned on appeal. They also argued that the Director's
pleadings inaccurately referred to Vanbex as a shell company. Justice Myers found the former to be an honest mistake (the
officer provided an affidavit to that effect). With respect to the latter, he found that the duty of full and frank disclosure does
not extend to pleadings and that, in any event, the case before Justice Power on the ex-parte hearing was not presented on the
basis that Vanbex was a shell company.
142
Although Justice Myers found that disclosure at the ex-parte hearing was not perfect, he ultimately concluded that the
defendants had failed to demonstrate that the seizure is clearly not within the interests of justice: para. 62. Again, as the plaintiffs
emphasize, Justice Myers was not called upon to make any findings of fact or decide the issues in the CF Action. There are
no conclusions to be drawn from the continuation of the interim preservation order other than that the Director demonstrated
a low threshold of a case to be tried and the defendants were not able to meet the hurdle of demonstrating that it was clearly
not in the interest of justice.
143

I heard Mr. Warner's application to dismiss the within action over six days in July and August 2019.

ANALYSIS
The Threshold Hurdle
144
The expressions at issue in this proceeding involve Mr. Warner's communication of information about suspected
criminal activity to law enforcement personnel. The plaintiffs appropriately concede that the defendant has established that this
proceeding involves expressions made by the defendant that relate to a matter of public interest.
145
The Police Tip and Mr. Warner's later statements to BCSC/RCMP investigators are expressions because they were
communications directed to law enforcement. They are expressions that relate to matters of public interest because they were
about a suspected crime or crimes.
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146
I agree with the defendant's submission that communications about suspected crimes should, like matters such as the
operation of the courts and government affairs, inevitably be characterized as matters relating to the public interest. However,
even if such a characterization should not be inevitable, I am of the view that the content of Mr. Warner's expressions, as they
relate to suspicions of drug crime and money laundering in the crypto-currency industry, makes them matters relating to the
public interest.
147

Now that the defendant has cleared the threshold hurdle, the onus shifts to the plaintiffs.

The Merits-Based Hurdle
148
Again, the merits-based hurdle has two aspects. The plaintiff must establish that there are grounds to believe the
proceedings have substantial merit and must establish that there are grounds to believe the defendant has no valid defence.
Grounds to Believe the Proceedings Have Substantial Merit
149 The plaintiffs are required to establish reasonable grounds to believe there is substantial merit on the three main elements
of the test for defamation:
1. that the impugned words were defamatory, in the sense that they would tend to lower the plaintiffs' reputations in the
eyes of a reasonable person;
2. that the words in fact referred to the plaintiffs; and
3. that the words were published, meaning that they were communicated to at least one person other than the plaintiffs.
Grant at para. 28
150 As many authorities recognize, the establishment of these criteria is not an onerous task and most defamation cases tend
to focus on defences. Before consideration of any defences, I am satisfied the plaintiffs have established reasonable grounds
to believe the proceeding has substantial merit. In other words, before consideration of any defences, I am satisfied that they
have established a legally tenable claim supported by evidence, which could lead a reasonable trier to conclude that the claim
has a real chance of success.
151

First, I am satisfied that the plaintiffs have established reasonable grounds to believe the impugned words are defamatory.

152 The test for whether an expression is defamatory is objective. An expression will be defamatory when it has the tendency
to lower a person's reputation in the estimation of ordinary, reasonable members of society generally, or to expose a person to
hatred, contempt or ridicule: Cherneskey v. Armadale Publishers Ltd., [1979] 1 S.C.R. 1067 (S.C.C.) at 1079. Several authorities
have recognized that expressions alleging, even by implication or insinuation, criminal conduct are "extremely serious and
damaging to a person's reputation" and are defamatory: Mann v. I.A.M. & A.W., 2012 BCSC 181 (B.C. S.C.) at para. 73. The
expressions in this case would fall into such a category.
153
With regard to the second part of the test for defamation — that the words referred to the plaintiffs — Mr. Warner
concedes that Mr. Hobbs and Vanbex have established reasonable grounds to believe there is substantial merit that the words
in the expressions in fact referred to them, but he makes no such concession with respect to Ms. Cheng.
154
Mr. Warner submits that the Police Tip does not refer to Ms. Cheng, either directly by name or even by implication.
He argues that she has failed to adduce any evidence that could show any alleged defamatory statements made by him actually
referred to her or that an ordinary person would understand the expressions referred to her. Further, Mr. Warner says that Mr.
Hobbs' evidence on this topic is inadmissible as it is "unsupported opinion that anyone would automatically assume Ms. Cheng
was implicated in potentially criminal activity by him and/or Vanbex".
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155
Ms. Cheng takes the position that there is admissible evidence in the record from which a reasonable person could
conclude there are reasonable grounds to believe the expressions at issue concern her. She points to evidence contained in Mr.
Hobbs' affidavit that she and Mr. Hobbs have run Vanbex together since 2015, that they are the officers, directors and sole
shareholders and are, in effect, the operating minds of the company. She also points to Mr. Warner's own description of Vanbex
when interviewed by a representative of the BCSC where he referred to Vanbex as their [Hobbs and Cheng's] "alter-ego".
156
A defamatory statement is required to refer to - or be published of and concerning - the plaintiff. The question is
considered from the perspective of the ordinary person. A statement that does not refer to a plaintiff by name will still meet
this requirement if it may reasonably be found to refer to the plaintiff in light of the surrounding circumstances. A plaintiff
must establish that the statement would lead reasonable people acquainted with the plaintiff to the conclusion that the statement
refers to the plaintiff: Mainstream Canada v. Staniford, 2012 BCSC 1433 (B.C. S.C.) at paras. 124-125; rev'd on other grounds,
2013 BCCA 341 (B.C. C.A.) .
157
As well, in some circumstances, defamatory statements about a group may be defamatory of the group's individual
members, even though they are not identified by name. The question remains whether the expression at issue about a group
could reasonably be found to be defamatory of individual members of the group: Butler v. Southam Inc., 2001 NSCA 121 (N.S.
C.A.) at paras. 49 and 53. In Bou Malhab c. Diffusion Métromédia CMR inc., 2011 SCC 9 (S.C.C.), Deschamps, J. (for the
majority) provided guidance on this issue by outlining a number of factors for courts to consider. Justice Adair summarized
these factors in Mainstream Canada at para. 128 as follows:
[128] The factors described by Deschamps J. are as follows (see Bou Malhab, at paras. 58-78): (a) the size of the group;
(b) the nature of the group; (c) the plaintiff's relationship with the group; (d) the real target of the defamation; (e) the
seriousness of the allegations; (f) the plausibility of the comments; and (g) extrinsic factors. The list is not exhaustive, and
no one factor is determinative on its own.
158
As with all aspects of this application, it is important to remember that this is not a trial. It is a screening process. I
am satisfied that there is evidence in the record before me that would lead a reasonable person acquainted with Ms. Cheng to
the conclusion that the expressions at issue refer to Ms. Cheng. In other words, I am satisfied that the expressions at issue may
reasonably be found to refer to Ms. Cheng in light of the surrounding circumstances.
159 Mr. Warner's allegations of criminal activity were directed at Mr. Hobbs and at Vanbex. Since 2015, Mr. Hobbs and Ms.
Cheng ran Vanbex together. They were its officers, directors and majority shareholders at the relevant times. In other words,
the group running Vanbex was very small. Mr. Warner had a close, albeit brief, relationship with the group, as he worked at
the company for a time. When he describes his suspicion that Vanbex may be a shell company used for illegal purposes, it is
reasonable to conclude that he was targeting the people running the company — not only Mr. Hobbs, but Ms. Cheng as well.
As a person who worked there, Mr. Warner had knowledge of the structure of the company at the time he provided information
alleging potential criminality. Indeed, in his later statements to the BCSC and RCMP, Mr. Warner specifically referred to Ms.
Cheng and Mr. Hobbs having an equal ownership in the company and sharing the business of running its day-to-day operations.
In these circumstances, I am satisfied that the expressions complained of could reasonably be seen to be of and concerning not
only Mr. Hobbs and Vanbex, but Ms. Cheng as well. Those expressions would tend to lower all of the plaintiffs' personal and
corporate reputations in the eyes of a reasonable person.
160
Overall, on the second aspect of the test, I am satisfied that all three plaintiffs have established reasonable grounds to
believe there is substantial merit that the words in the expressions in fact referred to them.
161
With regard to the third aspect of the defamation test, the defendant appropriately concedes that the plaintiffs have
established there are reasonable grounds to believe the Police Tip and later statements made to and recorded by representatives
of the BCSC and the RCMP were "published".
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162 Overall, I am satisfied the plaintiffs have discharged their burden on the first part of the merits-based hurdle. They have
demonstrated that their claim is legally tenable and that it is supported by evidence that could reasonably lead a trier to conclude
that their claim against Mr. Warner, before consideration of any defences, has a real chance of success.
163

The next step is, of course, to consider defences.

Grounds to Believe the Defendant Has No Valid Defence
164
This step drew much of counsel's focus. Again, it requires the plaintiffs to satisfy the court that there are reasonable
grounds to believe the defendant has no valid defences.
165
In defamation actions, the expressions alleged to be defamatory are presumed to be false and the burden is on the
defendant to either show that the statements were true or that a defence, such as qualified privilege, applies: R. v. Dhillon, 2014
BCSC 1986 (B.C. S.C.) at para. 18.
166
Although the plaintiffs bear the ultimate burden on this part of the test, Mr. Warner first bears an evidentiary burden to
advance any proposed defences. He has not filed a Response to Civil Claim, so it is through his application materials that he
has put two defences "in play" - the statutory prohibition against civil liability for police informants created by s. 462.47 of the
Criminal Code of Canada, R.S.C., 1985, c. C-46, and the defence of qualified privilege.
167 For the purposes of this application, I will consider only the latter of these. Section 462.47 of the Criminal Code has not
been considered in the civil context as a defence to defamation, so Mr. Warner's argument is a novel one. Given the absence of
any developed or meaningful submissions on its application to this case, it would be imprudent to consider it here. As counsel's
focus was firmly on the defence of qualified privilege, so too will be the court's.
168
The British Columbia Court of Appeal recently discussed the defence of qualified privilege in the context of a police
complaint in Caron v. A (Litigation guardian of), 2015 BCCA 47 (B.C. C.A.). The Court held:
[15] Qualified privilege applies when there is a "duty, legal, social or moral, to publish the matter complained of to persons
with a corresponding duty or interest to receive it": Pressler v. Lethbridge (2000), 86 B.C.L.R. (3d) 257 at 296 (C.A). The
legal effect of the defence of qualified privilege is to "rebut the inference, which normally arises from the publication of
defamatory words, that they were spoken with malice . . . However, the privilege is not absolute and can be defeated if
the dominant motive for publishing the statement is actual or express malice": Hill v. Church of Scientology of Toronto,
[1995] 2 S.C.R. 1130 at para. 144. In short, where there is a public or shared interest in support of the statement both being
made and received, a defendant cannot be held to have defamed a plaintiff unless the plaintiff can show that the defendant
made the alleged publication for a malicious purpose.
169 I am satisfied that there are grounds to believe that the expressions at issue were made on occasions of qualified privilege.
The plaintiffs do not argue otherwise, but say that the privilege is defeated in this case because they have established reasonable
grounds to believe that Mr. Warner made the publication for a malicious purpose.
170
"Malice" in this context means much more than having negative feelings or animosity toward a person. Our Court of
Appeal discussed the elements of malice in this context in Smith v. Cross, 2009 BCCA 529 (B.C. C.A.):
[30] The defence of qualified privilege can be defeated by a finding of malice on the part of the defendant or by a finding
that the limits of the privilege were exceeded. Malice in this sense is also called "express malice" or "malice in fact"
to differentiate it from the legal malice assumed by the very publication of defamatory comments (Brown, The Law of
Defamation in Canada, looseleaf, 2nd ed. (Toronto: Carswell, 1999 at 16.2(1))).
...
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[32] The term "malice" is more expansive than the everyday meaning of a desire to harm another. Brown at 16.3(2) suggests
the alternate language of "bad faith". This Court summarized the definition in Creative Salmon at para. 37:
In Botiuk at para. 79, malice was defined to include "ill will" and "any indirect motive which conflicts with the sense
of duty created by the occasion [in the case of qualified privilege]". The definition of malice stated by Mr. Justice
Dickson in Cherneskey at 1099, and adopted by Mr. Justice LeBel in WIC Radio at para. 102, includes "spite or ill
will" and "any indirect motive or ulterior purpose".
[33] The Supreme Court of Canada summarized the law of malice and qualified privilege in Hill v. Church of Scientology
of Toronto, [1995] 2 S.C.R. 1130, 126 D.L.R. (4th) 129 at para. 145:
Malice is commonly understood, in the popular sense, as spite or ill-will. However, it also includes, as Dickson J. (as
he then was) pointed out in dissent in Cherneskey, supra, at p. 1099, "any indirect motive or ulterior purpose" that
conflicts with the sense of duty or the mutual interest which the occasion created. See, also, Taylor v. Despard, [1956]
O.R. 963 (C.A.). Malice may also be established by showing that the defendant spoke dishonestly, or in knowing
or reckless disregard for the truth. See McLoughlin, supra, at pp. 323-24, and Netupsky v. Craig, [1973] S.C.R. 55,
at pp. 61-62.
[34] In Canadian Libel and Slander Actions (Toronto: Irwin Law, 2004) at 299, R.D. McConchie and D.A. Potts reduce
this statement to a helpful framework for the categories under which a finding of malice can be made. A defendant is
actuated by malice if he or she publishes the comment:
i) Knowing it was false; or
ii) With reckless indifference whether it is true or false; or
iii) For the dominant purpose of injuring the plaintiff because of spite or animosity; or
iv) For some other dominant purpose which is improper or indirect, or also, if the occasion is privileged, for a dominant
purpose not related to the occasion.
More than one finding can be present in a given case (McConchie and Potts at 299).
171 Evidence of malice may be extrinsic (evidence other than the statements from which improper motive can be inferred) or
intrinsic (found within the defamatory expressions themselves). When considering extrinsic evidence said to relate to malice,
the court may look at conduct of the defendant throughout the course of events both before and after the defamatory publication,
including:
a) his or her relationship with the plaintiff;
b) personal motivation;
c) the emotional state in which the publication was made;
d) any repetition or republication of the same or comparable defamatory remarks;
e) the circumstances surrounding the investigation into or verification of the accuracy of the charges;
f) the conduct of the defence to the action; and
g) whether there has been a correction of charges that have later been found to be false.
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Wang v. British Columbia Medical Assn., 2011 BCSC 1658 (B.C. S.C.) at para. 32, citing Raymond E. Brown, Brown on
Defamation: Canada, United Kingdom, Australia, New Zealand, United States, 2d ed. (Toronto: Thomson Rueters Canada
Limited, 1999), ch. 16 at 86 to 89.
172
The plaintiffs submit that they have led evidence upon which a trier of fact could infer that Mr. Warner was actuated
by malice when he sent the Police Tip and later provided information to the BCSC and RCMP. Specifically, at para. 109 of the
written submissions of Vanbex and Mr. Hobbs, they point to the following:
109. In the present case, the Plaintiffs have led evidence upon which a trier of fact could infer that Mr. Warner was actuated
by malice when he made his reports to the VPD and RCMP, including:
(a) Mr. Warner ceased working for Vanbex due to a fee dispute and following a heated discussion with Mr. Hobbs,
from which Mr. Warner seems to believe Mr. Hobbs threatened his livelihood (which is denied);
(b) After Mr. Warner left Vanbex, he sued Vanbex and received only the amount Mr. Hobbs said he would pay once
properly invoiced. Mr. Warner lost on his other claims;
(c) Mr. Warner did not raise any concerns with anyone at Vanbex, or with the VPD or RCMP, until after he did not
receive the amount he claimed at an unsuccessful conference of his Small Claim proceeding;
(d) The VPD email goes well beyond what a "concerned citizen" acting reasonably would do, with unfounded
speculation that the Plaintiffs were involved in money laundering, the illegal drug trade, or both;
(e) in Mr. Warner's email to the VPD, he did not include a copy of the Nova Scotia Court of Appeal decision
overturning one of Mr. Hobbs' criminal convictions, despite the decision being available on CanLll;
Warner Cross (August 2, 2019) at p. 34, lines 13-47 and p. 37, lines 9-41.
(f) Contrary to Mr. Warner's claim that he made his report to the VPD as a concerned citizen, in the face of the
VPD's decision to discontinue any investigation, he continued publishing the impugned statements, including the BC
Securities Commission, the RCMP, members of the media; the Attorney General, David Eby; University of British
Columbia professors; a former customer of Vanbex, Elev3n; former employees of Vanbex; and recruiter used by
Vanbex in the past.
Warner Cross (August 2, 2019) at p.1, lines 37-43; p. 3, lines 2-25; p. 4, lines 11-35; p. 5, lines 1-4; p. 8, lines
14 to p. 10, line 29.
(g) Mr. Warner repeated many of his claims about the Plaintiffs to the BCSC and RCMP shortly after the conclusion
of his civil trial at which he was largely unsuccessful.
(h) Mr. Warner assisted a former customer of Vanbex in filing a civil claim against Vanbex.
Warner Cross (August 2, 2019) at p. 5, line 40 to p. 6, line 9.
(i) Mr. Warner routinely searches Court Services Online for cases involving Vanbex or Mr. Hobbs, [then] reaches out
to parties adverse in interest to the Plaintiffs;
Warner Cross (August 2, 2019) at p. 22, lines 33-39, p. 23, lines 32-34.
(j) In making his statements to the VPD and RCMP, Mr. Warner intentionally left out key information that would
have explained or put into context some of his assertions. For example, Mr. Warner did not tell the VPD and RCMP:
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(i) he was initially hired as a senior software developer specifically to develop a proof of concept for one new
product;
Wotherspoon Cross (July 16, 2019) at Q. 189-190.—Warner Cross (July 17, 2019) at Q. 375-384
(ii) he was not hired to manage personnel;
Hobbs Affidavit at para. 17 and Exhibit A.
(iii) he was not involved in the accounting or finances of the business.
Wotherspoon Cross (July 16, 2019) at Q. 160-170.
(iv) he was hired as a contractor and knew that the practice of a company providing a computer or him using
his own varied;
Wotherspoon Cross (July 16, 2019) at Q. 94.
(v) that Mr. Hobbs and Ms. Cheng had personally invested a lot of money in the business;
Wotherspoon Cross (July 16, 2019) at Q. 157-158.
(vi) that the reason the Plaintiffs had not paid Mr. Warner's last invoice was because there was a dispute between
the parties regarding how much Mr. Warner was owed, and that there was an ongoing civil action related to
that issue;
(vii) that the criminal charges Mr. Warner referred to in his email to the VPD dated back to 2005; and
Warner Cross (July 17, 2019) at Q. 330.
(viii)that Vanbex had physical offices with employees, including others working in development, and customers.
173
Ms. Cheng adopts these submissions and adds one further point. She submits that if a trial judge were to conclude
that Mr. Warner intentionally omitted information that Mr. Hobbs' 2009 conviction (leading to his 30 month jail sentence)
was overturned on appeal from his Police Tip, this could be seen as evidence of malice. She urges the court to disbelieve Mr.
Warner's explanation for omitting this information from the Police Tip and says it would be open to a trial a judge to find this
to be evidence of malice.
174
Mr. Warner submits that the plaintiffs have failed to adduce any evidence upon which a trier of fact could infer that he
was actuated by malice when he went to police. Mr. Warner deposed that he did not send the Police Tip out of malice toward
any of the plaintiffs, but rather because he was a concerned citizen interested in political and public issues, including issues
surrounding the international drug trade, money laundering in Canada and the cryptocurrency industry. He argues that the things
identified by the plaintiffs, when put in context of all of the information he provided to authorities, cannot reasonably support
even an inference of malice.
175
This is one of those discrete areas of Mr. Warner's evidence where, viewed in the entirety of the material, I think a
reasonable trier of fact could not fully accept the evidence. Mr. Warner does seem to have a history of involving himself in
political and public issues as a concerned citizen, but it seems rather disingenuous to claim this was his only motivation here.
Mr. Warner was involved in a dispute with Vanbex at the time he sent the Police Tip. While I accept that his motivations came, in
part, from his sense of moral obligation, all of the surrounding circumstances suggest his motivations were also more personal
and more particularly motivated when it came to Vanbex and/or Mr. Hobbs.
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176 In any event, the parties' debate on the topic of malice was vigorous, with each advocating for findings of fact supportive
of their positions. Were this a trial, I imagine the evidence related to this issue would occupy many days, with submissions
occupying many more. But, this is not a trial. It is a screening process. The court is not in a position to make findings of fact on
this contentious issue. To attempt to do so would require an impermissible "deep dive" into the merits of this case and would
necessarily involve rigorous assessments of credibility, which is simply not possible with the procedural tools provided by the
PPPA.
177
Section 4 of the PPPA is intended to be a judicial "triage device" to promote free expression on matters of public
interest by discouraging and reducing the risk that litigation would be used to unduly limit such expression. While the PPPA
requires the plaintiffs to be prepared from the filing of their claim to address its merits (and to demonstrate that the public
interest in vindicating that claim outweighs the public interest in protecting the defendant's freedom of expression), the nature
of the application itself inherently recognizes that the parties may not have yet fleshed out their cases.
178
Viewed in this way, two things must be highlighted. First, it is clear that in order to establish reasonable grounds to
believe the defence of qualified privilege would not succeed, the plaintiffs must do more than make mere allegations of malice.
Second, it is equally clear that the plaintiffs are not required to prove that Mr. Warner's asserted defences are doomed to fail.
They are only required to show that there are reasonable grounds to believe that the asserted defences would not succeed. This
is a low standard.
179
I am satisfied on the evidence adduced that the plaintiffs have not simply made bald assertions that Mr. Warner was
actuated by malice when he sent the Police Tip and later provided information to BCSC and RCMP investigators. Looking at
the application record through a reasonableness lens, I am satisfied a trier of fact could conclude that Mr. Warner was actuated
by malice when he sent the Police Tip and later communicated with the BCSC and RCMP and, therefore, that his defence of
qualified privilege would not succeed. Since this assessment is among those reasonably available on the record, the plaintiffs
have met their onus under s. 4(2)(a)(ii).
180 In reaching this conclusion, I wish to emphasize that I am making no comment about the strength of the parties' arguments
on this highly contentious topic. An assessment that a reasonable trier could conclude that Mr. Warner was not actuated by
malice is also among those reasonably available on the record.
181

Having met the merits-based hurdle, the plaintiffs now must meet the public interest hurdle.

The Public Interest Hurdle
182 The plaintiffs are required to satisfy the court that the harm they suffered, or may suffer, by the defendant's expressions
is serious enough that the public interest in continuing the proceeding outweighs the public interest in protecting the defendant's
expressions.
The Positions of the Parties
183
I will begin with the position of the plaintiffs. I will summarize their positions collectively, as counsel for Ms. Cheng
largely adopted the submissions of counsel for Mr. Hobbs and Vanbex. I will identify those discrete areas where submissions
related solely to the interests of Ms. Cheng or differed in some small way from the other plaintiffs, but for the most part, the
positions of all three plaintiffs aligned.
184
The plaintiffs begin by asking the court to conduct this balancing exercise in a purposive way. They ask that I keep
in mind that the PPPA was not intended to "legislate away" the law of defamation. It was intended to provide protection from
improper use of litigation to stifle public discussion on issues of public interest and not to protect false statements and statements
made with malice. Overall, they say their suit is not improper and that Mr. Warner's expressions are false and motived by malice.
They deserve no protection.
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185
The plaintiffs argue that their action against Mr. Warner bears none of the hallmarks typical of SLAPP suits. There is
no evidence that they have used litigation or threats of litigation in the past to silence critics; rather, it is Mr. Warner who has
extensively litigated as a plaintiff in the past. There is no evidence of a power imbalance; rather, it is Mr. Warner who asserts
the plaintiffs will be unable to pay damages and costs. Their action was not commenced to punish Mr. Warner or stifle his right
to free speech; rather, they commenced the action solely to defend their reputations and livelihoods against Mr. Warner's false
claims. They emphasize that they have suffered more than minimal or nominal damages from his false allegations.
186
Moreover, the plaintiffs say that Mr. Warner's false and malicious statements are not the quality of expression that the
legislature intended to be protected by the PPPA. Here, they emphasize that Mr. Warner has not even suggested truth as a defence.
187
In the balancing exercise, the plaintiffs submit that they have established they have suffered serious harm as a result
of the defendant's expressions.
188
With respect to harm, they emphasize that it is not the court's function on this application to make findings in respect
of the plaintiffs' damages claim. Evidence of potential damages is sufficient. They highlight the authorities that support the
presumption of general damages in cases such as this, as well as Mr. Hobbs' affidavit evidence (paragraphs 73-81) where he
outlined the various aspects of their corporate and personal financial and reputational losses said to arise from Mr. Warner's
false allegations and the corresponding CF Action.
189
With respect to causation, Mr. Hobbs and Vanbex argue that there is evidence to show that Mr. Warner was the source
of the CF Action allegations. They point to the following evidence in support of their theory of causation:
1. In April 2017, Mr. Warner sent the Police Tip where he alleged, among other things, that Vanbex appeared to be a "shell
company". He provided publically available details about Mr. Hobbs' criminal history, but did not include that the 2009
conviction that led to Mr. Hobbs receiving a 30 month jail sentence had been overturned on appeal.
2. Mr. Warner subsequently submitted a tip to the BCSC. He also provided over 90 MB of documents about the plaintiffs
to the BCSC.
3. In early 2018, the BCSC submitted a tip to the RCMP about the plaintiffs.
4. In August 2018, Mr. Warner participated in an interview with the RCMP and BCSC where he repeated his belief that
Vanbex appeared to be a "shell company".
5. In March 2019, the Director commenced the CF Action on the basis of information provided by the RCMP. The plaintiffs
argue that the Director's pleadings allege things that are substantially the same as those alleged by Mr. Warner, including
that Vanbex was a "shell company" and that Mr. Hobbs and Ms. Cheng were engaged in illegal activities. Also like Mr.
Warner had done, Corporal Johnson filed an affidavit in the ex parte hearing that reported Mr. Hobbs' 2009 conviction and
30-month sentence, but failed to disclose that the conviction had been overturned on appeal.
6. The media reports on the CF Action involve some allegations that were initially made by Mr. Warner, including that
Vanbex was a shell company and engaged in illegal activities.
190
Ms. Cheng largely adopts these submissions, but takes a more nuanced stance on the causation issue. She submits
that there is evidence adduced at the hearing that supports a finding that Mr. Warner's statements to law enforcement are a
contributing cause of the CF Action, probably a substantial contributing cause, but in any event far in excess of de minimus.
She recognizes that there is evidence in the CF Action that Mr. Warner did not provide, but argues "that says nothing about
whether he was involved in initiating the investigations". Ms. Cheng also points to some similarity of language between Mr.
Warner's expressions and the Director's pleadings ("shell company" and the identical error in Mr. Hobbs' criminal record made
by Corporal Johnson and Mr. Warner). That the Director later resiled from the "shell company" allegation and the officer
acknowledged his error demonstrates, she says, that these allegations originated with Mr. Warner.
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191
Overall, the plaintiffs submit they have shown that the harm to them from these false allegations is sufficiently serious
that there is a strong public interest in allowing them the opportunity to protect their reputations and livelihoods through this
litigation.
192
The plaintiffs contrast what they say is the significant public interest in protecting their reputations and livelihoods
with what they argue is the low public interest in protecting Mr. Warner's expressions. When evaluating the public's interest in
protecting these particular expressions, they ask the court to consider the quality of the expression, Mr. Warner's motivation,
the negligible consequences of the claim to Mr. Warner and the absence of any evidence related to actual "libel chill".
193
The plaintiffs submit that while they support protecting reports to authorities, there must be some scrutiny of the bona
fides of such reports, as there is no public interest in false reports. They say that scrutiny of Mr. Warner's reports shows that he
made considered decisions to provide false statements that contained glaring, misleading and reckless omissions. Such reports
are not worthy of protection. To protect such reports would deprive victims of false and malicious police reports of legitimate
recourse through the court. Dismissing a claim seeking to vindicate one's reputation in the circumstances of a false report would
only encourage false reports, which is not in the public interest.
194
They further argue that the public interest in protecting Mr. Warner's expressions is further lowered because there is
evidence to support a finding that Mr. Warner was motivated by malice and ill-will toward the plaintiffs, rather than a legitimate
public concern. They also say that Mr. Warner has adduced no evidence of any likely consequences to his right of expression if
the claim is allowed to proceed against him. To the contrary, the plaintiffs emphasize that Mr. Warner is a well-versed litigant
that has been involved as a plaintiff in eight actions over the last five years, making the toll that litigation can have on some
individuals much less likely for him.
195
The plaintiffs also submit that Mr. Warner's allegation of "libel chill" is not grounded in any evidence. They stress that
while legitimate reports to police enjoy broad protection from civil suits, there is no reason to think that permitting an action
to proceed alleging that a false and malicious report was made would have any chilling effect on persons making legitimate
police reports.
196 In the end, the plaintiffs argue that when the evidence and the context in which Mr. Warner's statements were made are
considered as a whole, the court should conclude that the significant financial harm and reputational damage to them outweighs
the public interest in shielding Mr. Warner's statements from further scrutiny.
197
Turning now to the defendant's position, Mr. Warner submits that the plaintiffs have fallen far short of satisfying their
burden here. In fact, his primary position is that the court need not engage in any public interest balancing exercise at all because
the plaintiffs have failed to adduce any evidence capable of being weighed on their side of the scale.
198
First, he argues that the plaintiffs have failed to adduce any evidence capable of proving they suffered (or will suffer)
harm. Second, he submits that if any evidence of harm can be found to exist, the plaintiffs have failed to present any evidence
from which a causal link could be established, or even inferred, between his expressions and that alleged harm. With no evidence
of harm and/or no evidence of a causal link between any alleged harm and his expressions to authorities, there is simply nothing
to balance against the high public interest in protecting his communications with law enforcement agencies.
199 Alternatively, if there is to be a balancing exercise, Mr. Warner submits the public interest in protecting his expressions
to law enforcement agencies to assist with the detection and prevention of crime carries significant weight and should tip the
scale heavily in his favour. He argues that the quality of his expressions and his motivations were such that there is no basis to
reduce the very high public interest that clearly exists in such expressions. Moreover, Mr. Warner emphasizes that the criminal
investigation(s) and CF Action are continuing. As simply one person of many who had dealings with the plaintiffs and their
companies, investigators will require information and cooperation from others. In light of the plaintiffs' publication of this
defamation action, blaming him for the criminal investigation(s) and CF Action, he argues that to permit their suit to proceed
would allow for the real likelihood of "libel chill" in respect of other potential witnesses.
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200 In summary, Mr. Warner argues that the plaintiffs have failed to provide any proof of harm or a causal link between the
alleged harm and his communications with authorities. Even if the court finds evidence of harm and an inferential causal link,
he submits that the plaintiffs' potential losses are insufficient to outweigh the very high public interest in protecting expressions
to authorities about potential crimes.
The Balancing of Interests
201 I find the balancing of interests favours the defendant here. The plaintiffs have failed to satisfy me that the harm likely to
have been, or to be suffered by them, as a result of Mr. Warner's expressions, is serious enough that the public interest engaged
in allowing them to proceed with this claim outweighs the public interest in protecting Mr. Warner's freedom of expression.
202
Harm to the plaintiffs in this context can include both monetary and non-monetary harm. The preservation of one's
good reputation has inherent value beyond monetary value of the claim. The plaintiffs' evidence of harm comes solely from the
affidavit of Mr. Hobbs at paragraphs 73 through 82. He deposes to reputational damage to all three plaintiffs, to "millions" in
lost revenues, loss of a potential sale of Vanbex in the millions of dollars, loss of 13 employees due to resignations and layoffs,
reduction in earnings and personal stress.
203 The plaintiffs are not required to present a full damages brief, but what Mr. Hobbs has presented regarding the plaintiffs'
alleged monetary losses arises only slightly above the level of the bare assertions criticized by the Ontario Court of Appeal.
I agree with the defendant that much of Mr. Hobbs' evidence regarding the alleged monetary losses suffered by the plaintiffs
is unsourced and unexplained and is so broadly estimated so as to be largely unhelpful for the court to measure, even at this
preliminary level, any damages suffered. Non-monetary harm, such as loss of reputation, does have value and I do take that
into account in assessing the plaintiffs' allegations of harm here. However, even accepting that the plaintiffs have established
some amount of general monetary loss, some reputational harm and personal losses, the real issue here, and where the plaintiffs'
argument falters, is on the issue of causation.
204 All of the plaintiffs' alleged losses are said to arise after, and as a result of, the CF Action (and its resulting publicity), which
all occurred in the spring of 2019. None of the alleged losses identified by Mr. Hobbs are said to have occurred because other
parties heard or read about Mr. Warner's actual 2017/2018 expressions to law enforcement agencies. Rather, the plaintiffs allege
that Mr. Warner's expressions caused the criminal investigation and resulting CF Action, which in turn have caused their losses.
205
The evidence falls short of establishing that Mr. Warner's communications to authorities were a cause, or even a
contributing cause, of the criminal investigation that led to the CF Action and the plaintiffs' alleged losses arising from its
commencement and the publicity surrounding it. In other words, there is no proof of a causal link between Mr. Warner's
expressions and these alleged losses. As the Court identified in Pointes Protection, evidence of the causal connection "will
be particularly important when the motion material reveals sources apart from the defendant's expression that could well have
caused the plaintiff's damages": para. 92.
206
To the contrary, the evidence tendered on this application shows that Mr. Warner's expressions to authorities were not
the cause, or even a contributing cause, of the criminal investigation, nor the CF Action. Corporal Laton's evidence is quite
clear on this point. He deposes:
7. I am informed by Adrian Greer, counsel for the Director, that the defendants argue that the criminal investigation was
negligent and implied that it arose from a tip by a former employee of Vanbex, Mr. Kipling Warner.
8. The defendants are mistaken about the source of the criminal investigation. The criminal investigation arose from a tip
I received from the British Columbia Securities Commission (the "Securities Commission") in or around April 2018.
9. On or around April 20, 2018 I received a call from a senior investigator at the Securities Commission. As a result of
that tip, the RCMP's attention was drawn to certain attendees at a financial conference that was then scheduled to be held
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in Richmond, British Columbia. Without compromising the Criminal Investigation, Vanbex was one of the attendees that
was scrutinized, and the RCMP identified concerns with Vanbex's business that led to the Criminal Investigation.
10. As a result of the Criminal Investigation the RCMP has conducted several witness interviews and utilized other
investigatory techniques. Attached hereto and marked as Exhibit "A" is a redacted copy of a witness statement obtained
on December 19, 2018 from a former senior employee at Vanbex (not Mr. Warner).
207
However, even if I were to give Corporal Laton's evidence little to no weight, in recognition of the fact the plaintiffs
have been denied the opportunity to test this evidence through cross-examination, I would still conclude that the plaintiffs have
failed to establish any causal link here. The chronology of events leading up to the investigation that led to the CF Action and
the allegations in the CF Action show that Mr. Warner could not have been the cause, or even a contributing cause, of the
criminal investigation and CF Action.
208 Mr. Warner worked for Vanbex for only two months in 2016. He had no further business dealings with the plaintiffs after
that. He sent the Police Tip in April 2017, a BCSC tip sometime between the fall of 2017 and early 2018 and was interviewed
by the BCSC and RCMP in 2018.
209 The CF Action pleadings, transcript and reasons for judgment of Justice Myers set out the Director's allegations arising
from the criminal investigation against Mr. Hobbs and Ms. Cheng. These allegations, based on information gathered by law
enforcement officials, bear no similarities to Mr. Warner's expressions to authorities.
210 In short, the Director alleges that in September and October 2017, Vanbex (conducting business as Etherparty) launched
a crypto-currency coin called the "FUEL" token and sold it to the public through an ICO, which generated in excess of $30
million, paid by investors largely in bitcoin. The Director alleges that Mr. Hobbs and Ms. Cheng then converted these funds
to their own personal use in order to purchase various assets, including high-end real estate and vehicles. The Director alleges
that Mr. Hobbs and Ms. Cheng engaged in fraudulent and other criminal acts involving the marketing and sale of the FUEL
tokens (the "front-end" of the alleged wrongs) and involving the syphoning of cash from the company to their own personal
benefit (the "back-end" of the alleged wrongs).
211
The Director's allegations with respect to the "front end" wrongs are said to have occurred in the fall of 2017, long
after Mr. Warner left Vanbex. The allegations with respect to the "back-end" wrongs involve the RCMP learning of a series
of transactions in which bitcoin was converted by Etherparty into US currency through a US crypto-currency company called
Cumberland Mining and Minerals LLC and then money was transferred by Etherparty to Mr. Hobbs and Ms. Cheng. These
alleged transactions and occurrences are said to have occurred during the August through December 2017 timeframe, again
long after Mr. Warner left Vanbex.
212
The Director alleges that Mr. Hobbs and Ms. Cheng engaged in a number of suspicious transactions commencing in
December 2017 and continuing on through into 2019, including the purchase of expensive real estate for cash, the purchase
of luxury vehicles and the borrowing of funds against one of their real properties and registering a mortgage against it. The
Director also alleges that Mr. Hobbs was involved in high-stakes gambling. The interim preservation order was sought by the
Director just weeks after millions of dollars from the mortgage on one of the expensive real properties was transferred into Mr.
Hobbs' personal bank account. Again, all of these alleged transactions occurred well after Mr. Warner left Vanbex.
213
It must be highlighted here again that none of the Director's allegations based on the criminal investigation have been
tested or proven and are vigorously denied by the plaintiffs.
214 The plaintiffs rely heavily on the Director's use of the phrase "shell company" in its pleadings, as it is a phrase that Mr.
Warner used in his expressions to authorities. Specifically, the "shell company" pleading reads:
12. Beginning in 2017, Mr. Hobbs and Ms. Cheng represented to the public that they operated a Vancouver-based
cryptocurrency firm. The firm was interchangeably called Vanbex and Etherparty. In actual fact, Vanbex and its subsidiaries
are shell companies which had only ever had two clients and developed no useable products.
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215
The timeframe of the above pleading begins in 2017, after Mr. Warner left Vanbex and before Etherparty was even
established, and continues as of the date of the pleadings, March 14, 2019. Mr. Warner could not have been the source of such
an allegation because he only worked at Vanbex in 2016 for two months and did not have information about either company
after his departure. In any event, his information to police says nothing about Vanbex or its subsidiaries only having two clients.
216
Even if one could infer that the lawyer who drafted the CF Action pleadings picked up the phrase "shell company"
from what Mr. Warner said to investigators, this does not mean that Mr. Warner's communications were the cause, or even
a contributing cause, of the criminal investigation and resulting CF Action. A drafting lawyer's choice of words, whatever
the source, from one sentence in one paragraph in the pleadings, says nothing about the source of the underlying criminal
investigation and CF Action.
217
The plaintiffs also rely upon the mistake made by both Mr. Warner and Corporal Johnson about Mr. Hobbs' criminal
record. Again, even if one could infer that Corporal Johnson picked up this mistake from Mr. Warner, this does not mean that
Mr. Warner's communications to authorities were the cause, or even a contributing cause, of the criminal investigation and the
resulting CF Action.
218
Mr. Hobbs deposes that he has a "honest belief" that Mr. Warner's expressions to authorities are responsible for the
criminal investigation into Vanbex and the CF Action. This is one of those discrete areas of Mr. Hobbs' evidence where, viewed
in the entirety of the record, I think a reasonable trier could not accept the evidence. He does not explain why he holds this
honest belief, making it rather unhelpful, but more importantly, it runs counter to all of the evidence on this application and
it fails to account for the obvious dissimilarity between the information in the Police Tip and information Mr. Warner gave
authorities (or even possibly could have given authorities) and the Director's allegations against Mr. Hobbs and Ms. Cheng in
the CF Action. The Director's allegations relate to Etherparty, the ICO and the plaintiffs' sudden and suspicious spending. Mr.
Warner was one of the witnesses who gave what information he had to authorities in their investigation of Mr. Hobbs and Ms.
Cheng and their companies. He was not in a position to give them any information regarding the events relied upon by the
Director, nor is there any evidence to suggest that he gave them any such information.
219
The only evidence tendered by the plaintiffs of alleged harm arises after the commencement of the CF Action. The
broad publication of information about the Director's allegations, including the plaintiffs' alleged failure to launch the Etherparty
product and their alleged fraudulent acts regarding misappropriation of investors' funds generated by the ICO is the obvious and
compelling source of an explanation for any and all alleged monetary, personal or reputational harms alleged by the plaintiffs.
220 The evidence is, therefore, insufficient to draw a causal connection between the challenged expressions and the alleged
harms. Even if there were some evidence of harm that could be said to be attributable to Mr. Warner's expressions, perhaps in
the sense that one of his "tips" about his suspicions may have put Vanbex on the "radar" of law enforcement, the harm suffered
or likely to be suffered by the plaintiffs as a result of the defendant's expressions is, in the circumstances of this case, not serious
enough that the public interest engaged in allowing the plaintiffs to proceed with their claim outweighs the public's interest in
protecting Mr. Warner's freedom of expression.
221
The public interest in protecting expressions to law enforcement agencies to assist with the detection and prevention
of crime carries significant weight. In this regard, I agree with the defendant's submission at paragraph 188 of his written
submissions:
188. . . . The maintenance of the rule of law and the safety of our communities depends on the willingness of Canadian
citizens to report suspected crimes to law enforcement agencies. Those who abuse power and the public trust, profit from
violence and suffering, and steal from their neighbours through fraud would reap the benefit if law-abiding citizens felt
unsure about whether they should report suspicions about crime to law enforcement. If providing a tip to the police can
lead to a long and expensive defamation action that could bankrupt most Canadians, people could shy away from providing
tips to the police, or even just hesitate — which could be enough to allow criminals to escape detection, or worse, it could
allow criminals to commit heinous crimes that could have been prevented.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

38

Hobbs v. Warner, 2019 BCSC 2196, 2019 CarswellBC 3766
2019 BCSC 2196, 2019 CarswellBC 3766, 314 A.C.W.S. (3d) 890

313

222
That said, I do think that, in this case, the quality of Mr. Warner's expressions slightly diminish the very high public
interest in defending expressions to law enforcement officials generally. Mr. Warner's expressions to law enforcement here were
quite generalized suspicions, reliant only on knowledge that he gained about the plaintiffs over a short period of time and reliant
on some publicly available information about Mr. Hobbs. The expressions omitted information, such as that one of Mr. Hobbs'
convictions was overturned on appeal and a new trial ordered. While I accept Mr. Warner's motivations came, in part, from
his sense of moral obligation, the circumstances suggest that Mr. Warner was particularly and personally motivated when it
came to Vanbex and/or Mr. Hobbs.
223
Overall, while I conclude that the quality of Mr. Warner's expressions slightly diminishes the significantly high public
interest in protecting reports by citizens to law enforcement, I find the public interest in protecting them still quite high. High
enough that the public interest in their protection significantly outweighs any harm that could be found to have been, or be,
suffered by the plaintiffs as a result of those expressions. The public interest is, on balance, not served by allowing this action
to proceed to an adjudication on the full merits.
224

It follows that the defendant's application under s. 4 of the PPPA is granted and this action is dismissed.

COSTS AND DAMAGES
225
As the successful party, Mr. Warner seeks full indemnity costs under s. 7 of the PPPA. He also seeks $250,000.00 in
damages under s. 8.
Costs
226

Section 7 of the PPPA provides:
7 (1) If the court makes a dismissal order under section 4, the applicant is entitled to costs on the application and in the
proceeding, assessed as costs on a full indemnity basis unless the court considers that assessment inappropriate in the
circumstances.
(2) If, on an application for a dismissal order under section 4, the court does not dismiss the proceeding, the respondent is
not entitled to costs on that application unless the court considers it appropriate in the circumstances.

227 This provision is identical in substance to s. 137.1(7) of the CJA. The Ontario Court of Appeal considered this provision
in Rabidoux, and guidance can be taken from this decision.
228
The Court held that the costs provision does two things. First, it creates a starting point, full indemnity costs, for the
court's determination of costs when a defendant has been successful in having the action dismissed. Such a starting point is
intended to serve as a strong deterrent to SLAPP suits and to encourage defendants to seek the quick termination of that kind of
litigation. Second, the provision confirms that the court retains the discretion on the matter of costs: Rabidoux at paras. 60-62.
229
The Court went on to provide guidance in the exercise of that discretion and held that an application judge should
consider factors that guide the exercise of discretion with respect to costs in other civil proceedings, as well as other factors,
such as any determinations made regarding the merits of the case, any findings made as to the motivations of the parties and
the manner in which the parties have conducted the proceedings: Rabidoux at paras. 63 and 67.
230
When I consider these factors, I see no reason to depart from the starting point in this case. Full indemnity costs will
serve the purpose intended of providing a strong deterrent to this type of litigation.
Damages
231 Section 8 of the PPPA gives the court discretion to award damages it considers appropriate against a plaintiff if it finds
the plaintiff brought the proceedings in bad faith or for an improper purpose. Section 8 provides:
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Award for damages
8 On an application for a dismissal order under section 4, the court may, on its own motion or on application by the applicant,
award the damages it considers appropriate against a respondent if it finds that the respondent brought the proceeding in
bad faith or for an improper purpose.
232
Once again, the Ontario Court of Appeal considered the same provision in its legislation in United Soils Management
Ltd. v. Mohammed [2019 CarswellOnt 2370 (Ont. C.A.)]. In that case, the Court observed that damages under the CJA will not
follow in every case where the action is dismissed and held that the intent behind the damages provision is to "separate out a
subset of SLAPP cases which go beyond simply reflecting an effort to limit expression and include active efforts to intimidate
or inflict harm on the defendant": paras. 34, 35 and 37.
233 The Court made two other observations. First, it held that it is not necessary for a defendant to adduce medical evidence
to support a claim for damages. While it might be helpful in determining quantum, the Court held that in certain cases it may
be presumed that damages will arise from the use of a SLAPP suit: para. 36.
234
Second, the Court found that the section is not so broad as to encompass punitive damage awards. Rather, it held that
the thrust of the section is to "provide compensation for harm done directly to the defendant arising from the impact of the
instituted proceeding": para. 38. The Court went on to note that the section is not intended to provide the court with wideranging authority to sanction the conduct of the plaintiff through a damages award, such as an award for punitive damages, as
any need to sanction the conduct of the plaintiff is already addressed through the presumptive award of full indemnity costs.
235
Mr. Warner asserts that the plaintiffs brought this action in bad faith, as a "smoke screen" to deflect attention from the
criminal investigation and CF Action and to cause him harm. He argues that no reasonable person could have actually believed
that he caused the criminal investigation and CF Action and that suing him could have had any impact on the continuation
or outcome of the criminal investigation and CF Action. He says that the plaintiffs are aware that they have been wrongly
targeting him as the source of their current legal problems and alleged monetary and non-monetary losses. To continue with
their defamation action in the face of clear evidence of his lack of involvement in the CF Action demonstrates that this action
has been continued in bad faith, causing him harm.
236
In support of his assertions, Mr. Warner points to a number of documents. First, he points to Vanbex's news releases
following the commencement of the CF Action, where the plaintiffs blame Mr. Warner for the CF Action and they link readers
to the Notice of Civil Claim in the within action. Second, he seeks to adduce print outs from portions of a large number of online
chat logs and tweets from Twitter accounts purporting to belong to Vanbex, Mr. Hobbs and/or Ms. Cheng. No objection is taken
to the admissibility of the former, but the plaintiffs object to the admissibility of the latter.
237
The plaintiffs object to the admissibility of the online chat logs and Twitter account entries on the basis of hearsay.
They emphasize that none of the entries have been authenticated and many of them seem to be made by unknown third parties.
Alternatively, if found to be admissible, the plaintiffs argue that they should be given little to no weight, as they were never put
to Mr. Hobbs in cross-examination, in violation of the rule in Browne v. Dunn (1893), 6 R. 67 (U.K. H.L.).
238 The plaintiffs' objection to the admissibility of the online chat logs and the Twitter account entries is well-founded. Mr.
Warner relies on their content for their truth, to support the inference of bad faith that he seeks. He seeks to attribute the remarks
contained within those logs and accounts to Mr. Hobbs, Ms. Cheng and someone named "Jeff" who is apparently an administrator
at Vanbex, as well as several unknown persons. Without some evidence authenticating or verifying that the remarks that are
recorded on these documents were actually made by the people Mr. Warner attributes them to, they are inadmissible hearsay.
He identifies no principled basis upon which they might be admissible.
239
The plaintiffs further submit that the defendant's suggestion that they commenced and/or continued this litigation in
bad faith, for the improper purpose of misleading and distracting the public from the Director's actual allegations against them,
is nothing more than a bald assertion and should be rejected. Moreover, they emphasize that these allegations relating to bad

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

40

Hobbs v. Warner, 2019 BCSC 2196, 2019 CarswellBC 3766
2019 BCSC 2196, 2019 CarswellBC 3766, 314 A.C.W.S. (3d) 890

315

faith were not put to Mr. Hobbs in cross-examination, contrary to the rule in Browne v. Dunn, and should, therefore, be given
no weight.
240

I respectfully disagree with the plaintiffs on both points.

241 First, I am of the view that Mr. Warner's allegation that this litigation was brought for the improper purpose he identifies
is not merely a bald assertion. The content and timing of the Vanbex news releases, in the overall context of the Director's actual
allegations against Mr. Hobbs and Ms. Cheng in the CF Action, is some evidence to support the inference Mr. Warner seeks.
Second, I am of the view that the so-called "rule" in Browne v. Dunn is not engaged in the circumstances.
242 The purpose of the rule is to "prevent ambush" of a witness on an essential matter. It does not require cross-examination
on insignificant details: R. v. Podolski, 2018 BCCA 96 (B.C. C.A.) at para. 145.
243
In North America Construction (1993) Ltd. v. Yukon Energy Corporation, 2018 YKCA 6 (Y.T. C.A.), the Court noted
at para. 18 that while the principle in Browne v. Dunn is often referred to as a "rule", its legal application depends on the
circumstances of the case. The Court went on to state that trial fairness is unaffected by a lack of cross-examination where:
[20] . . . it is clear or apparent, on considering all the circumstances, which may include the pleadings and questions put
to the witness in examination for discovery, that the witness or opposite party had clear, ample and effective notice of the
cross-examiner's position or theory of the case. . . .
244 On this particular issue (the allegation this proceeding was brought in bad faith and for the improper purpose identified
by Mr. Warner), I find that the plaintiffs had ample notice of the defendant's position, both from the Notice of Application itself
and from Mr. Warner's affidavits filed in support. The plaintiffs cannot argue they were ambushed by Mr. Warner's assertion that
they commenced and continued this litigation for the improper purpose of "scapegoating him" when the assertions are clearly
set out in the application and in his affidavit. It must be remembered that the purpose of the so-called rule in Browne v. Dunn is
to promote fairness — fairness to the witness whose credibility is attacked, fairness to the party whose witness is impeached,
and fairness to the trier of fact who, without the rule, may be deprived of important information: R. v. Gill, 2017 BCCA 67
(B.C. C.A.) at para. 25. There is no unfairness here, where the plaintiffs had ample and effective notice of the defendant's theory
of this aspect of the application.
245 That being said, I think the evidence adduced by Mr. Warner falls short of establishing that this proceeding was brought
in bad faith or for an improper purpose, as those phrases are contemplated in s. 8. While the plaintiffs' claim that Mr. Warner
caused the CF Action and any harm caused by its publicity has no merit and their news releases attempt to deflect blame to
him, I do not see this case falling into those small subset of SLAPP cases which go beyond simply reflecting an effort to limit
expression and including active efforts to intimidate or inflict harm on the defendant.
246
Moreover, the thrust of the section is to provide compensation for harm done directly to the defendant arising from the
impact of the proceeding. Mr. Warner has not tendered any evidence to suggest he suffered harm as a result of the within action.
His claim for damages in the amount of $250,000.00 is without support and far exceeds what might even typically be awarded
as punitive damages, should punitive damages be available here, which they are not. As the plaintiffs emphasize, Mr. Warner
has been involved in numerous other legal proceedings, most of which he instigated, and he does not depose to suffering from
any stress or inconvenience as a result of being involved in this litigation. Rather, his evidence and submissions here focus
solely on an award designed to punish or deter the plaintiffs, which is contrary to the Court's findings in United Soils.
247 In these circumstances, I think the need to sanction the conduct of the plaintiffs has already been addressed through the
award of full indemnity costs and see no basis upon which to order an award of damages under s. 8 of the PPPA.
CONCLUSION
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248
The defendant's application to dismiss this action under s. 4 of the PPPA is granted, with costs to the defendant on
the application and in the proceeding, assessed as costs on a full indemnity basis. The defendant's application for an award of
damages under s. 8 is dismissed. My thanks to counsel for their thoughtful presentations.
Application granted.

End of Document
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s. 137.1(4)(b) [en. 2015, c. 23, s. 3] — considered
Defamation Act 2013, 2013, c. 26
Generally — referred to
s. 1 — referred to
APPEAL by defendants from judgment reported at Montour et al v. Beacon Publishing Inc. et al (2017), 2017 ONSC 4735,
2017 CarswellOnt 13987 (Ont. S.C.J.), dismissing its motion to dismiss plaintiffs defamation action.
G. Pardu J.A.:
1
The defendants appeal from the decision of the motion judge refusing to dismiss this defamation action pursuant to s.
137.1 of the Courts of Justice Act, R.S.O. 1990, c. C. 43, the "Anti-SLAPP provisions". For the reasons that follow, I would
dismiss the appeal.
A. FACTUAL OVERVIEW: THE PUBLICATION
2 The appellant Beacon Publishing Inc. published an article written by the appellant Edward. R. Myers in a magazine entitled
"FrontLine Security". The appellant Christina MacLean is the owner, general manager and editor of the magazine. The other
appellants appeared on the masthead of the publication as members of the editorial board, but appear to have had no knowledge
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of or involvement in the publication. The respondent, Grand River Enterprises Six Nations Ltd. ("GRE") is a large manufacturer
of cigarettes, and Jerry Montour is its CEO.
3
The publication is in a glossy magazine style format, and has the appearance of a professionally produced publication.
There is a banner across the top of the front cover reading "Public Safety, Security, Enforcement, Emergency Management."
Below that is the title "FrontLine Safety & Security", followed by a large print heading meant to indicate the contents of the
publication, "Illicit Tobacco Why is it a Big Deal?" followed by "The World Stage", "Canada's Tobacco Roads" and "Courses
of Action": FrontLine Security 11: Special Edition (2016).
4 The overall thrust of the publication is that contraband tobacco is associated with organized crime, smuggling and terrorism.
This is made clear in the opening page of the magazine, at p. 3:
Last year in Canada, "organized crime" syphoned off nearly $3 billion from the Canadian tax base, according to experts.
Without this fraud, taxpayers would be able to use that money for their own benefit rather than bolstering the crime kingpins
who support ancillary activities such as weapons trafficking and human sex slavery. Some of the proceeds of illicit tobacco
have been tracked to international terrorists and mass murderers like Mokhtar Belmokhtar (aka "Mr. Marlboro"). January
2016 saw him take the lives of six humanitarian workers from Quebec during the Burkina Faso massacre of more than 20
innocent tourists. In 2008, he famously kidnapped and held Canadian diplomat, Robert Fowler, for 130 days.
From a simple economic perspective, the threat of contraband tobacco may be counted in terms of a lost tax stream.
However, even more dire economic consequences are at risk in our trading relationships around the world. Heads of State
in several Latin American countries have seen their local economies jeopardized by illicit tobacco from Canada. These
foreign jurisdictions deal with the drug cartels of infamy. Their partnership with Canadian smugglers allows the cartels to
fuel their operations through cheap, tax-free cigarette revenue from Canada.
...
The law enforcement community acknowledges that more — not less — needs to be done to monitor the movement of all
tobacco in Canada. The sources of raw tobacco used for contraband cigarette production are largely from either Southwest
Ontario or the Eastern U.S. (North Carolina and Virginia).
...
While partisan politics saw the death of this initiative, the proposed study is important. Recent law enforcement activities
have unearthed a dangerous network of organized criminal groups that handle different parts of an international smuggling
ring that starts in the tobacco growing fields in Canada and the U.S., then moves to the manufacturing operations on
aboriginal reserves, and finally makes its way into the international smuggling networks.
5

This theme is reinforced by multiple, prominent references connecting terrorism and tobacco smuggling.

6

Part 2 of the publication focuses on Canada, and links criminal activity to contraband tobacco, at p. 9:
In the past five years, some progress has been made but much of the status quo continues. Moreover, some disturbing
new trends are emerging that suggest our internal challenges have leaked across our borders and are causing problems
to governments and communities abroad. To make matters worse, last year some provinces increased the tax on tobacco
products and the federal government recently announced plans to introduce plain packaging. While these and other
measures go far in regulating lawful products, they are, in fact, welcomed by the criminal element as an opportunity to
gain further competitive advantages in the marketplace. In this section, as we look at how the illicit trade of tobacco is
currently positioned within our borders, our focus is almost exclusively on illicit cigarettes manufactured in Ontario and
Quebec and the factors driving this criminal and lucrative trade.
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7 Specific references to the respondent corporation follow. Immediately beside the above passage, linking crime to cigarettes
manufactured in Ontario, is a photograph of "Putter's" cigarettes, a brand manufactured by the respondent corporation with the
caption "Do you smoke contraband cigarettes?" and showing the results of an online poll conducted by a newspaper.
8

The publication goes on to connect the respondent corporation to smuggled goods in Costa Rica and in Mexico, at pp. 18-19:
Costa Rica
A team of journalists from Costa Rican newspaper, Diario Extra, travelled to Canada to investigate the growing trend of
cigarettes being smuggled into their country. Specifically, the team visited Grand River Enterprises, a tobacco manufacturer
on Six Nations in Ohsweken, Ontario. The report by Diario Extra suggested that Grand River Enterprises is known by Costa
Rican authorities in connection with smuggled products and organized crime. An official quoted by the newspaper says
there have been an increasing number of investigations involving the Seneca brand of cigarettes, which is manufactured
by Grand River Enterprises, and that it "was becoming one of the biggest smuggled goods in our country."
Mexico
...
Another media outlet in Mexico, El Financiero, picked up on the same theme and published a 7-minute exposé for television
on the problem of contraband tobacco in Mexico. The report indicates that 17% of cigarettes sold in Mexico are contraband,
and contends that the main supplier is Grand River Enterprises, a manufacturing plant in Six Nations.
The El Financiero report estimates that 1.87 million of Mexico's population is supplied by contraband cigarettes. This is
a dedicated market and a lucrative base that is being exploited by criminal enterprise for illicit gain. For many in Canada's
political system, it is important that they become informed and understand the direct links of this criminal activity to
Canada's legislation, regulation and other government polices.

9

Finally, at p. 23, the publication went on to connect both respondents to black market cannabis cultivation:
Fanning the Flames
Diversifying the Black Market
...
In July last year, Vice News reported that federal law enforcement officers in the United States seized more than 12,000
cannabis plants from two farming operations on tribal land in California. The connection to Canada is that the operation
was allegedly financed by Jerry Montour, CEO Grand River Enterprises, a cigarette manufacturer based in Six Nations,
Ontario. The article suggests that Montour's alleged connection is one of the first seemingly concrete examples of the
tobacco industry diversifying its portfolio.

10
FrontLine Security normally publishes four times a year, and has a circulation of about 16,000. This was a special
edition of the magazine that was produced in addition to its normal publication schedule. It is published both in hard copy and
online. According to the appellants, it is distributed to members of Parliament and Cabinet, provincial legislatures, and industry
executives in the fields of national and border security, policing, infrastructure security, IT security, emergency preparedness
and tax and trade policy.
11
The respondents plead that the magazine included multiple defamatory meanings, including that GRE "smuggles illegal
tobacco products", "is helping finance terrorists through the sale of contraband tobacco products", "is a criminal organization",
"smuggles its brands into Costa Rica", "supplies contraband cigarettes to nearly 1.87 million individuals in Mexico", "does
business with Latin American drug cartels" and "foments corruption".
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B. DECISION OF THE MOTION JUDGE
12
The motion by the appellants, to summarily dismiss the action pursuant to s. 137.1 of the Courts of Justice Act was
dismissed. In coming to this decision, the motion judge concluded that the vast majority of the issues dealt with in the publication
are matters of public interest, particularly the issues surrounding contraband tobacco: Montour et al v. Beacon Publishing Inc.
et al, 2017 ONSC 4735 (Ont. S.C.J.), at paras. 16-22. He also found that there was no doubt that the words complained of
were published and named the respondents. He indicated that "[t]he words state that the plaintiffs smuggle contraband tobacco
and that they are involved with organized crime. Such words are clearly defamatory. I therefore conclude that the claim has
substantial merit": Montour, at para. 24. Those findings are not in issue on this appeal.
13 The motion judge dealt with four defences raised by the appellants: (1) justification, (2) responsible communication, (3)
qualified privilege and (4) fair comment. He concluded that none of the defences were made out on the evidence before him. I
will now turn to those defences individually and briefly summarize the motion judge's holding on each.
(1) Justification
14 The motion judge rejected justification because the appellants pleaded only a broad generalization that "these statements
were true in substance and in fact as of the date of publication" and because the appellants relied on other publications which
had expressed what they say were similar views: Montour, at paras. 27-28. The motion judge cited the "repetition rule" from
Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 119, which holds "that repeating a libel has the
same legal consequences as originating it. This rule reflects the law's concern that one should not be able to freely publish a
scurrilous libel simply by purporting to attribute the allegation to someone else."
(2) Responsible communication
15

The motion judge rejected the responsible communication defence at paras. 31-32 of his reasons:
[31] Alleging that someone is a smuggler of tobacco and associated with organized crime is clearly a serious allegation
of criminal activity. On the record before me the due diligence to verify these allegations was non-existent other than
relying on the comments of others. Contraband tobacco as an issue is of public importance but there was no urgency in
producing the article that would justify failing to verify the facts as reported. The sources for the comments about the
Plaintiffs were other articles that had been published. Those articles were not fact checked in any manner that has been
shown in the record before me.
[32] Grant states at para. 116 "in most cases, it is inherently unfair to publish defamatory allegations of fact without giving
the target an opportunity to respond." I conclude, based on the record before me, that the Plaintiffs side of the story was not
sought. I also conclude that it was not reported in the Defendants article, when referring to another publication El Dario,
that it had been reported in that article that the Plaintiffs had denied any involvement in contraband tobacco. Likewise the
article of the Defendants did not report the fact that the cultivation of marijuana was legal on tribal lands in California as
reported in the Vice News which was used as a source.

(3) Qualified privilege
16
The motion judge found that the defence of qualified privilege was not made out on two grounds. First, the motion
judge held that the defence was not generally available to publications that are broadly distributed: Montour, at para. 35.
Second, the motion judge found that the appellants were under no duty to communicate the information about the respondents
in the publication, and certainly under no duty to report uncorroborated allegations of smuggling contraband tobacco by the
respondents: Montour, at para. 37.
(4) Fair comment
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17
The motion judge cited Grant for the principle that the defence of fair comment applies to statements of opinion, but
not fact. He found this defence was not made out because the allegations about the respondents were expressed as statements
of fact, not opinion: Montour, at para. 38.
C. ERRORS ALLEGED
18 The appellants do not challenge the motion judge's conclusions that the statements about the respondents were defamatory,
nor do they challenge his conclusions about responsible communication, qualified privilege or fair comment. However, the
appellants submit that the motion judge erred in three respects:
1. He failed to balance the public interest in protecting the expression embodied in the appellants' article about contraband
tobacco, against what they submit is minimal harm, if any, suffered by the respondents.
2. He erred in concluding that presumed damages could amount to harm suffered by the respondents, where there was no
evidence of financial loss, nor any specific evidence that the reputation of the respondents was diminished on account of
the actions of the appellants.
3. He erred in concluding that the defence of justification asserted by the appellants was insufficient to bar continuation
of the action.
D. ANALYSIS
(1) Standard of Review
19
The motion judge did not have the benefit of the six decisions released by this court in August 2018 and his decision
does not precisely track the analytical framework established in those authorities: 1704604 Ontario Ltd. v. Pointes Protection
Association, 2018 ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.); Able Translations Ltd. v. Express International Translations Inc.,
2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018 ONCA 689, 143 O.R. (3d) 54
(Ont. C.A.); Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686, 426 D.L.R. (4th) 1 (Ont. C.A.); Platnick v. Bent,
2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.); Veneruzzo v. Storey, 2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.).
20
As explained in Pointes Protection at paras. 96-97, a motion judge's decision is owed deference, absent an identifiable
legal error, or palpable and overriding factual error:
[96] The public interest evaluations required under s. 137.1(4)(b) cannot be reduced to an arithmetic-like calculation. It
would be misleading to pretend they can be. The assessments are qualitative and, to some extent, subjective. Because the
balancing of the competing public interests will often be determinative of the outcome of the s. 137.1 motion, and because
the analysis contains an element of subjectivity, it is crucial that motion judges provide full reasons for their s. 137.1(4)
(b) evaluations.
[97] If a motion judge provides full reasons, an appeal court must defer to the motion judge's balancing of the competing
interests under s. 137.1(4)(b), absent an identifiable legal error, or a palpable and overriding factual error. Deference is
important, as there is no reason to think that a simple recalibration of the competing interests by an appeal court will
provide a more accurate assessment.
(2) The balancing of public interest in expression against the harm caused by publication
21
Section 137.1(4)(b) of the Courts of Justice Act provides that "a judge shall not dismiss a proceeding under subsection
(3) if the responding party satisfies the judge that":
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(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest in
protecting that expression.
22 As indicated earlier, the motion judge's reasons do not precisely track the analytical framework that was later established
in Pointes Protection. However, I rely on his findings in relation to the defences of responsible communication and qualified
privilege to the extent they are relevant to this balancing exercise.
23
While the motion judge found that the subject of contraband tobacco was a matter of general importance, he observed
that the statements about the respondents were highly defamatory, uncorroborated allegations published with non-existent due
diligence, and that there was no public interest in receiving such allegations: Montour, at paras. 31-33.
24
On the other hand, at paras. 42-43, he found that the allegations of criminality were so serious, that they would likely
damage anyone's reputation and standing in their community, and that the respondents had shown credible and compelling
evidence of harm:
[42] The plaintiffs are a leading native Canadian company and its principal Mr. Montour, is a high profile indigenous
entrepreneur within the native community. The Publication was targeted at the Plaintiff's suppliers and the content remains
on the Internet. The defendants have not apologized or retracted the alleged defamatory statements nor removed the
allegations from the internet. The allegations of criminal conduct, and the association with organized crime, are serious
allegations which would likely damage anyone's reputation and standing in their community.
[43] I conclude that the Plaintiffs have shown credible and compelling evidence of harm which appears reasonably likely
to be proved at trial based on the record before me.
25 The motion judge repeatedly recognized that there is a public interest in the subject of contraband tobacco. The appellants
submit that the article was a serious one, and that the magazine is a "shoestring operation" run out of Ms. MacLean's basement.
This litigation will, they say, be ruinous for them in circumstances where they are up against well-funded, experienced litigators.
They assert that the libel chill resulting from this action will deter them from publishing future articles of public interest, and
that there is no public interest in a trial.
26
I would not interfere with the motion judge's balancing of the competing interests. He essentially concluded that the
defamatory remarks were very serious and that the harm suffered by the respondents outweighed the public interest in protecting
the expression of the appellants.
(3) The absence of evidence of financial loss by the respondents
27
The appellants also submit that the motion judge erred in assessing whether the harm suffered by the respondents was
serious. The appellants point out that the individual respondent must be treated separately from the respondent corporation.
The appellants argue that a corporation cannot suffer from hurt feelings, and rely on Walker v. CFTO Ltd. (1987), 59 O.R. (2d)
104 (Ont. C.A.), at p. 113:
A company's entitlement to damages in defamation has recently been summed up in Carter-Ruck, Libel and Slander
[citation omitted] in the following terms:
... As was made clear by Lord Reid in Lewis v. Daily Telegraph Ltd., 'A company cannot be injured in its feelings, it
can only be injured in its pocket. Its reputation can be injured by a libel but that injury must sound in money.' Whilst
Lord Reid went on to say 'The injury need not necessarily be confined to loss of income; its goodwill may be injured',
a company, which is unable at trial, some two or three years after the original defamatory publication, to point to
the slightest hiccup in its trading figures, may be hard pressed to persuade a court that even an unpleasant libel has
seriously injured its reputation. Unlike a personal plaintiff, it cannot tug the jury's heart string s by describing its
distress and humiliation on reading the defamatory words.
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[Emphasis added.]
28 The appellants argue that since the respondent corporation admits that it has suffered no financial losses, the only possible
assessment the motion judge could have made about the nature and quantum of the respondent corporation's damages is that
there are none. It submits that the respondent corporation has simply relied on bald assertions that the publication may damage
its relationship with tobacco farmers, and that it will raise concerns within the Six Nations community. The publication was
hand distributed to farmers in the area who supplied tobacco to the respondent corporation.
29 In Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), the court indicated at p. 1196: "general damages
in defamation cases are presumed from the very publication of the false statement and are awarded at large." The appellants
argue that these presumed damages are insufficient evidence of harm for the purposes of the balancing required by s. 137.1(4)(b).
30

This court dealt with the assessment of harm in this context in Pointes Protection, at paras. 88-91:
[88] The harm suffered or likely to be suffered by the plaintiff as a consequence of the defendant's expression will be
measured primarily by the monetary damages suffered or likely to be suffered by the plaintiff as a consequence of the
impugned expression. However, harm to the plaintiff can refer to non-monetary harm as well. The preservation of one's
good reputation or one's personal privacy have inherent value beyond the monetary value of a claim. Both are tied to an
individual's liberty and security interests and can, in the appropriate circumstances, be taken into account in assessing
the harm caused to the plaintiff by the defendant's expression: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R.
1130, at paras. 117-21; Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307 ,
at paras. 79-80.
...
[90] On the s. 137.1 motion, the plaintiff must provide a basis upon which the motion judge can make some assessment of
the harm done or likely to be done to it by the impugned expression. This will almost inevitably include material providing
some quantification of the monetary damages. The plaintiff is not, however, expected to present a fully-developed damages
brief. Assuming the plaintiff has cleared the merits hurdle in s. 137.1(4)(a), a common sense reading of the claim, supported
by sufficient evidence to draw a causal connection between the challenged expression and damages that are more than
nominal will often suffice.
[91] The plaintiff cannot, however, rely on bald assertions in the statement of claim relating to damages, or on unsourced,
unexplained damage claims contained in the pleadings or affidavits filed on the s. 137.1 motion. The motion judge must
be able to make an informed assessment, at least at a general or "ballpark" level, about the nature and quantum of the
damages suffered or likely to be suffered by the plaintiff: see Able Translations Ltd. v. Express International Translations
Inc., 2016 ONSC 6785, 410 D.L.R. (4th) 380, at paras. 85-95, aff'd 2018 ONCA 690; Thompson v. Cohodes, 2017 ONSC
2590, at paras. 33-38.
[Emphasis added.]

31
A serious libel does not always manifest itself in financial losses. Recall that in Hill v. Church of Scientology of Toronto
false allegations of criminal contempt against a lawyer resulted in general, aggravated and punitive damages totaling 1.6 million
dollars, even without evidence linking any financial loss to the defamatory remarks. It is often difficult for a plaintiff to link
reputational harm to financial loss, or to lead testimonial evidence of the actual impact of a particular defamation upon reputation.
32
In Lachaux v. Independent Print Ltd., [2017] EWCA Civ 1334, [2018] 2 W.L.R. 387 (Eng. C.A.), the England and
Wales Court of Appeal dealt with a statutory provision intended to limit actions for defamation and create a higher threshold
for making out a defamation claim. The statute provided that "a statement is not defamatory unless its publication has caused
or is likely to cause serious harm to the reputation of the claimant": Defamation Act 2013 (UK), c. 26, s. 1 (emphasis added).
33

In Lachaux the court noted the difficulty of proving consequential damages flowing from harm to reputation, at para. 28:
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In this context, however, and as is borne out by numerous statements in the authorities, there often may in practice be little
in the way of available positive evidence to establish the harm to reputation occasioned: see, for example, the observations
of Warby J in paragraph 55 of his judgment in Ames v. Spamhaus Project Limited, [2015] EWHC 127 (QB), [2015] 1
WLR 3409 where he said:
... but as practitioners in this field are well aware, it is generally impractical for a claimant to seek out witnesses to
say that they read the words complained of and thought the worse of the claimant.
34 In Pointes Protection the court made it clear that s. 137.1 was not intended to fundamentally change the law of defamation,
as it does not "alter the substantive law as it relates to claims based on expressions on matters of public interest": at para. 46.
35
Sometimes a false statement may reasonably be supposed to have such a serious impact upon reputation that harm may
be presumed, and weighed in the balance for the purposes of s. 137.1(4). Allegations meant to be taken seriously of significant
criminal activity might fall within this category.
36

In Lachaux, the court referred to this possibility at para. 72:
[72] A presumption, whether rebuttable or irrebuttable, arises before and irrespective of consideration of the evidence. An
inference arises after and in consequence of consideration of the evidence. Thus at law, in cases of libel (and some cases
of slander) there is a presumption of damage: which presumption has in my view, as will be gathered, not of itself been
displaced by the 2013 Act. But there is no presumption, at law, of serious damage in a libel case. Accordingly that, under
s. 1(1), has to be proved. The point nevertheless remains that serious reputational harm is capable of being proved by a
process of inference from the seriousness of the defamatory meaning.
[Emphasis in original.]

37
The Lachaux court concluded at para. 79 that "[w]hether in any given case the [defamatory] imputation is of sufficient
gravity as of itself to connote serious reputational harm (quite apart from the question of consequential or special damage)"
could be assessed at the screening hearing under the Defamation Act 2013 (UK).
38 Many of the recommendations of the 2010 Report of the Anti-SLAPP Advisory Panel to the Attorney General were adopted
by the legislature: Pointes Protection, at para. 28; Anti-SLAPP Advisory Panel, Report to the Attorney General (Ontario:
Ministry of the Attorney General, 2010). That panel recognized at paras. 36-37 of its report that other interests that could conflict
with freedom of expression also deserved vindication through the legal process:
[36] The fact that a legal action may have an adverse effect on the ability of persons to participate in discussion on matters
of public interest should not be sufficient to prevent the plaintiff's action from proceeding. The protection and promotion
of such expression should not be a cover for expression that wrongfully harms reputational, business or personal interests
of others.
[37] Conversely, the fact that a plaintiff's claim may have only technical validity should not be sufficient to allow the action
to proceed. If an action against expression on a matter of public interest is based on a technically valid cause of action but
seeks a remedy for only insignificant harm to reputation, business or personal interests, the action's negative impact on
freedom of expression may be clearly disproportionate to any valid purpose the litigation might serve.
39

This observation is reinforced in Pointes Protection, at para. 88, where this court indicated:
The preservation of one's good reputation or one's personal privacy have inherent value beyond the monetary value of a
claim. Both are tied to an individual's liberty and security interests and can, in the appropriate circumstances, be taken into
account in assessing the harm caused to the plaintiff by the defendant's expression.
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40
Here, the impugned publication connected the respondents to organized crime, terrorism and tobacco smuggling. The
presumed harm resulting from such serious statements may be weighed in the balance for the purposes of s. 137.1(4) even where
there is no evidence of pecuniary loss, or direct evidence about damage to reputation. A trier of fact might conclude that one or
both of the plaintiffs suffered significant harm, as did the motion judge, even in the absence of direct evidence of pecuniary loss.
41 For the purposes of the Anti-SLAPP motion, I would not differentiate between the corporate and individual respondents
in this case. The individual respondent is so closely identified with the respondent corporation he founded, that a trier could
conclude that defamatory statements about the corporation tarnish him to the same degree. In these proceedings, it would serve
no purpose at this stage to screen out the action by one plaintiff, but not the other.
42
The motion judge did not err in considering this presumed damage to reputation flowing from serious allegations of
considerable criminality.
(4) Justification
43
The appellants argue that they met their evidentiary burden by putting the defence of justification "in play". They
submit that the onus then fell on the respondents to satisfy the motion judge that there were reasonable grounds to believe that
none of the defences advanced were valid. The appellants submit that a trier could conclude that their allegations were true,
thereby validating the defence of justification. They point to the fact that the individual respondent admitted an association
with marijuana farming operations in California. What the appellants' publication did not mention was that American federal
authorities permitted cultivation and sale of medical marijuana on tribal lands, as was reported by Vice News. The implication
of the reference in the publication was that the respondents were involved in criminal activity.
44
The test for evaluating whether there is a valid defence within the meaning of s. 137.1 was outlined in paras. 83 - 84
of Pointes Protection:
[83] I would add two further observations with respect to the "no valid defence" requirement in s. 137.1(4)(a)(ii). That
provision requires the plaintiff to satisfy the motion judge that there are reasonable grounds to believe that the defendant
has "no valid defence" to the plaintiff's claim. The section would be unworkable if the plaintiff were required to address all
potential defences and demonstrate that none had any validity. I think the section contemplates an evidentiary burden on
the defendant to advance any proposed "valid defence" in the pleadings, and/or in the material filed on the s. 137.1 motion.
That material should be sufficiently detailed to allow the motion judge to clearly identify the legal and factual components
of the defences advanced. Once the defendant has put a defence in play, the persuasive burden moves to the plaintiff to
satisfy the motion judge that there are reasonable grounds to believe that none of the defences put in play are valid.
[84] My second observation relates to the word "valid". I would interpret "valid" as meaning successful. The onus rests
on the plaintiff to convince the motion judge that, looking at the motion record through the reasonableness lens, a trier
could conclude that none of the defences advanced would succeed. If that assessment is among those reasonably available
on the record, the plaintiff has met its onus.
45
Here, the appellants' statements linking the respondents to criminal activity are based on statements attributed to others,
which are of unknown value, which do not obviously support the conclusions expressed by the appellants. For example, the
translation of the Mexican newspaper article relied upon by the appellants, to connect the respondents to contraband tobacco,
is of unknown quality, and the article could be read as suggesting that the respondent corporation was not associated with
contraband at the time. The appellants also suggest that a study by a major accounting firm supports the allegation that the
respondent corporation smuggled tobacco and was involved with organized crime. This study does not on its face support the
allegation that the respondent corporation was smuggling contraband tobacco or was involved in organized crime.
46 Further, this study was commissioned by another tobacco company, a competitor to the respondent corporation. The study
cautions that the accounting firm has not sought to establish the reliability of the information sources by references to other
evidence, and that the report was only designed to benefit the company who commissioned the study.
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47
There are many other problems with the other source material relied upon by the appellants which I need not explore
in detail.
48 The respondents assert that they are careful to comply with the many regulations controlling the sale of tobacco products
in Ontario and Canada. There is no evidence of any domestic prosecution of the respondents from violation of those regulations.
49
As was discussed earlier, the appellants' statements that link the respondents to criminal activity rely on problematic
source material, much of which is of an unknown value. As such, a reasonable trier could conclude that the appellants did not
have a valid defence of justification.
E. CONCLUSION AND DISPOSITION
50

The respondents have satisfied their onus to show the following:
1. A reasonable trier could conclude that the action has substantial merit;
2. A reasonable trier could conclude that there are no viable defences;
3. The harm suffered by the respondents as a result of the appellants' expression is sufficiently serious that the public
interest in permitting the action to proceed outweighs the public interest in protecting that expression.

51
Accordingly, I would dismiss the appeal with costs to the respondents in the agreed sum of $20,000, inclusive of HST
and disbursements. In the event any issues remain regarding costs awarded by the motion judge, the parties may make brief
written submissions in that respect, due from the appellants within 30 days after the date of release of these reasons, and from
the respondents within 15 days thereafter.
Doherty J.A.:
I agree.
I.V.B. Nordheimer J.A.:
I agree.
Appeal dismissed.

End of Document
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v. Hill) 126 D.L.R. (4th) 129, 24 O.R. (3d) 865 (note), 84 O.A.C. 1, [1995] 2 S.C.R. 1130, 1995 CarswellOnt 396, 1995
CarswellOnt 534 (S.C.C.) — referred to
Platnick v. Bent (2017), 2016 ONSC 585, 2017 CarswellOnt 793, 95 C.P.C. (7th) 374, 63 C.C.L.I. (5th) 232 (Ont. S.C.J.)
— considered
Simpson v. Mair (2008), 2008 SCC 40, 2008 CarswellBC 1311, 2008 CarswellBC 1347, 56 C.C.L.T. (3d) 1, 66 C.P.R.
(4th) 121, [2008] 8 W.W.R. 195, 80 B.C.L.R. (4th) 1, 293 D.L.R. (4th) 513, 376 N.R. 80, 256 B.C.A.C. 1, 431 W.A.C. 1,
[2008] R.R.A. 515, (sub nom. WIC Radio Ltd. v. Simpson) [2008] 2 S.C.R. 420, (sub nom. WIC Radio Ltd. v. Simpson)
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Walker v. CFTO Ltd. (1987), 59 O.R. (2d) 104, 37 D.L.R. (4th) 224, 19 O.A.C. 10, 39 C.C.L.T. 121, 1987 CarswellOnt
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Courts of Justice Act, R.S.O. 1990, c. C.43
s. 137.1 [en. 2015, c. 23, s. 3] — considered
s. 137.1(4)(a) [en. 2015, c. 23, s. 3] — considered
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MOTION by defendant to dismiss libel action as limitation of expression on matter of public interest.
Kristjanson J.:
1
The Plaintiff Thompson, then CEO of a publicly traded corporation, Concordia International Inc., commenced a libel
action against Cohodes, a former hedge fund manager and short seller critical of Concordia. The alleged libel is an imputation
of fraud against Thompson when he was a junior lawyer at Biovail Corporation more than a decade ago. Cohodes brought this
motion under s. 137.1 of the Courts of Justice Act (CJA) to dismiss the proceeding on the basis that it limits expression on a
matter of public interest.
2
Section 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43 provides that where a proceeding is brought regarding
a statement relating to a matter of public interest, a defendant may seek a preliminary judicial assessment of the merits of the
claim. In a preliminary review under s. 137.1, CJA, the defendant must establish that the impugned expression is on a matter of
public interest. The plaintiff then bears the onus of showing that: (1) there are grounds to believe his or her claim has substantial
merit; (2) there are grounds to believe that the defendant has no valid defence; and (3) the harm that has been or is likely to be
suffered by the plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting that expression.
3
I have found that management of publicly traded corporations is a matter of public interest. However, in this case an
unsupported allegation of committing fraud or participation in fraud against a specific individual relating to alleged actions a
decade earlier, when he was a lawyer, leads me to conclude that the public interest in permitting Thompson to proceed with his
libel action outweighs the public interest in protecting Cohodes' expression.
The Facts
4 Until November, 2016 when he resigned, Thompson was Chairman and CEO of Concordia International Inc. ("Concordia"),
a publicly traded pharmaceutical company. Thompson was called to the bar in 1998 and began his career as a corporate associate
with Osler, Hoskin & Harcourt in Toronto. As a third year lawyer he joined the legal department of Biovail Corporation as
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Associate General Counsel from 2001 to 2004, and then as Vice-President, Business Development. He left Biovail in early
2005, and was never a director or officer of Biovail.
5
Cohodes is a chicken farmer, former hedge fund manager and outspoken critic of Concordia and other companies whom
he believes are mismanaged. He is also an active short seller, who in 2016 was a frequent critic of Concordia (and other
companies) on his Twitter account, making statements such as "Concordia is just a shell game loaded with legacy Biovail Cats.
Oh the leverage", "[m]aybe people are starting to figure out that Concordia's leverage make [Valeant Pharmaceutical] look like
[Merck & Co.]" and "Concordia is a low quality copycat with former Biovail execs running it at 2x more leverage than [Valeant
Pharmaceutical]".
6
At the April, 2016 Annual General Meeting of Concordia, Thompson responded to Cohodes' attack on Concordia by
stating: "If you are a chicken farmer, your chickens will come home to roost," which Cohodes (as a chicken farmer) took as
an attack on him.
7 After Thompson's comment at the Concordia AGM, Business News Network (BNN) invited Cohodes on for an interview
to respond to Thompson's comments and address his views on Concordia's stock. The BNN interviewer quoted Thompson's
statement from the Concordia AGM, noted that "I think it's directed very specifically at you", and asked for Cohodes' response.
Cohodes' response, which Thompson alleges was defamatory, was as follows:
One of the things that I always try to do is I bet the jockey and not the horse. And one thing I look at is career failures. And
the management of Concordia, their past gig was at something called Biovail which I was short a long time ago which
was a complete and utter fraud. So Thompson has a history of nonsense when he was at Biovail. He started up a company
called Trimel Pharmaceuticals. I last quoted that at 18 cents. And for a guy who pays himself 9 million dollars U.S. per
year and as leveraged as he is he should focus a little more on running his business and a little less on me. (emphasis added)
8
Cohodes said later in the interview that in his statements about Thompson and Biovail he was "speaking out against
complete and utter nonsense and frauds."
9 The interview continued to discuss Cohodes' views on Concordia, including specific comments regarding issues Cohodes
took with Concordia's business. Cohodes also made additional comments such as "[e]veryone can come to their own conclusions
and whatever the market decides, the market decides. The market is a court of public opinion, it's not a court of law . . . ". The
broadcast is available on BNN's website.
Alleged Libel
10
The underlined portions in paragraphs 7-8 constitute the alleged libel. Cohodes spoke specifically about the "jockey" of
Concordia, Mr. Thompson. He stated that Thompson was employed by Biovail which was a "complete and utter fraud", and
that Thompson had "a history of nonsense" when Thompson was employed by Biovail. The use of the term "nonsense" in this
context are grounds to believe there is an imputation of fraud. The only "nonsense" at Biovail referred to by Cohodes is that
Biovail was "a complete and utter fraud". Later in his interview, Cohodes stated that he was speaking about "complete and
utter nonsense and frauds". Cohodes' statement is therefore reasonably interpreted as stating that Thompson committed fraud,
or participated in the commission of fraud, during his employment at Biovail early in his career.
Issues
11 Under s. 137.1 of the CJA, Cohodes must first establish that his expression relates to a matter of public interest. Thompson
will not be entitled to maintain his action unless he establishes that: (1) there are grounds to believe his claim has substantial
merit; (2) there are grounds to believe the defendant has no valid defence; and (3) the harm likely to be or that has been suffered
by the plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public
interest in protecting that expression.
Issue #1: Expression Relates to a Matter of Public Interest
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12 It is not in dispute that the statement complained of relates to a matter of public interest. The plaintiff has conceded, and
I find, that the management of a publicly traded corporation is a matter of public interest.
Issue # 2: Grounds to Believe the Proceeding has Substantial Merit
13
The burden is on Thompson to establish that there are grounds to believe the proceeding has substantial merit: s.137.
1(4)(a)(i), CJA. I agree with Justice Dunphy in Able Translations Ltd. v. Express International Translations Inc., 2016 ONSC
6785 (Ont. S.C.J.) at paras. 46-48, that Thompson must establish "an objective basis for the belief which is based on compelling
and credible information."
14 There are three elements to a libel case. First, the plaintiff must establish that the words refer to the plaintiff. That has been
conceded. Second, the plaintiff must establish the words were published by being communicated to at least one other person.
That has also been conceded. Finally, the plaintiff must establish that words complained of were defamatory, in the sense of
tending to lower the plaintiff's reputation in the eyes of a reasonable person: Botiuk v. Toronto Free Press Publications Ltd.,
[1995] 3 S.C.R. 3 (S.C.C.) at p. 24 per Cory J.
15
Cohodes argues that the statement that Thompson had a history of "nonsense" at Biovail, in the context of the interview
referring to fraud and utter nonsense at Biovail, should be interpreted in context, including considering how much is publicly
known about the plaintiff, and the nature of the audience. (Simpson v. Mair, 2008 SCC 40 (S.C.C.) [hereinafter WIC Radio]
at para. 69). Cohodes argues that a reasonable viewer would view this matter as a well-known critic of Concordia and its
management criticizing Concordia and its management. Cohodes submits that: "Cohodes' comment would simply be construed
by the reasonable viewer as Cohodes expressing an opinion that Concordia is a bad investment, because its management
(including Thompson) has a history of being involved in poorly managed companies (including Biovail and Trimel)." I do not
agree.
16
In this case, the alleged libel referred to Thompson personally. The words are reasonably interpreted as alleging that
Thompson committed fraud, or participated in committing fraud, at a company where he was employed as a lawyer at an early
stage of his career. The libel was widely disseminated, both publicly broadcast on BNN and posted on BNN's website. I find
there are reasonable grounds to believe the substantial requirements of the plaintiff's claim in libel are satisfied.
Issue #3: No Valid Defences
17
Cohodes has not yet filed a statement of defence. For the purposes of this motion, Cohodes advances two defences:
justification and fair comment. I discuss each of these below, and find that there are reasonable grounds to believe there is no
valid defence.
(a) Justification
18
To establish a defence of truth, or justification, the defendant must prove the substantial truth of the "sting", or main
thrust, of the libel complained of: Cusson v. Quan, 2007 ONCA 771 (Ont. C.A.) at para. 35; rev'd on other grounds 2009 SCC
62 (S.C.C.). In this case the words complained of are reasonably interpreted as conveying the defamatory sting that Thompson
committed fraud, or participated in fraud, when he was employed at Biovail early in his career. Thompson has given evidence
that he did not engage in any fraudulent conduct, or any misconduct, during his employment at Biovail.
19
Cohodes led evidence that Thompson has, both during and after his Biovail tenure (where he was one of one two
to four lawyers in the Biovail legal department), been closely associated with both Biovail and Eugene Melnyk, the former
CEO of Biovail. Thompson was employed by Biovail as Associate General Counsel, and then as a Vice President of Business
Development, from 2001 to 2005. Biovail was founded by Eugene Melnyk, and Melnyk was the CEO of Biovail during
Thompson's employment there.
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20
Cohodes relied on evidence including newspaper articles, press releases, litigation claims, and administrative and court
orders to establish that during Thompson's tenure at Biovail, Biovail was involved in a number of proceedings involving
allegations of fraud or similar conduct including:
(a) The US Securities and Exchange Commission (the "SEC") issued a civil complaint against Biovail for conduct between
2001 and 2003, alleging "chronic fraud" and a "corrupt strategy" of misleading investors and analysts.
(b) As a result of the SEC complaint, there was a consent judgment in which Biovail paid a $10 million civil fine, and
Melnyk paid a $150,000 fine and was barred from serving as an officer and director of a public company for 5 years.
(c) The Ontario Securities Commission (the "OSC") brought its own proceedings against Biovail and its management.
Among other things, the OSC fined Melnyk $565,000 and barred him from acting as an officer and director of a reporting
issuer for 5 years.
(d) Biovail was sued by its shareholders in 2003 for fraud. It paid $138 million to settle that proceeding.
(e) In 2000 (slightly before Thompson's time at Biovail) and in 2002 (after Thompson began at Biovail), a Bank of America
analyst named Jerry Treppel published negative reports about Biovail. Mr. Treppel sued Biovail, alleging that Biovail
retaliated against him by distributing defamatory information about him, and causing him to lose his job in May 2002, and
(f) Biovail pleaded guilty in either a criminal or administrative proceeding in a scheme related to paying doctors in 2002
and 2003 to buy a drug called Cardizem, and paid a $24.6 million fine.
21
Cohodes alleged that Thompson was involved in at least some of the matters giving rise to the OSC complaint (and the
similar SEC complaint) against Biovail, since: (a) Thompson gave evidence before the OSC on a Biovail matter; (b) Thompson's
hard drive from when he was employed at Biovail was included as part of a court ordered search in connection with the claim
by Mr. Treppel against Biovail, Melnyk and Cancellera (whom Thompson directly reported to while at Biovail), and (c) in
2007 Thompson founded Trimel Pharmaceuticals with Eugene Melnyk, although Melnyk's involvement in that going public
process (which involved a reverse merger with J5 Acquisition Corp.) was restricted by the OSC order against him. This does
not establish the truth of Thompson's involvement in fraudulent conduct.
22

I accept the evidence of Thompson on this motion that:
(a) Thompson has no history of fraud, or any misconduct, whether styled as "nonsense" or otherwise, during or related
to his employment at Biovail;
(b) No one has ever made any allegation in any legal proceeding that Thompson ever engaged in fraud or misconduct
while he was employed at Biovail;
(c) Thompson was never deposed in litigation in the United States involving Biovail;
(d) He was not involved in the Treppel matter, and he had no information as to why in 2006, after he had left Biovail, a
court order directed production of a 2005 hard drive storing information of Thompson and others;
(e) He was not involved in the Cardizem matter;
(f) Thompson was never deposed in any Securities and Exchange Commission matter in the United States involving
Biovail; and
(g) In Canada, Mr. Thompson appeared as a witness in an OSC proceeding involving a former director of Biovail. In that
matter he did so as a witness for the Ontario Securities Commission. No allegation was made against Thompson.

23

I find that Thompson has established that there are reasonable grounds to believe there is not a valid defence of justification.
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(b) Fair Comment
24
To establish a defence of fair comment, the comment must be (1) on a matter of public interest; (2) based on fact; (3)
recognizable as comment (though a comment may include inherently debatable inferences of fact); and (4) fairly made, in the
sense that a person could honestly make the comment on the proved facts. If the defendant establishes these elements, the
defence may still be defeated if the plaintiff establishes that the defendant was actuated by malice: Simpson v. Mair, [2008] 2
S.C.R. 420 (S.C.C.) at para. 28, per Binnie J. Under CJA s. 137.1(4)(a), the burden is on the plaintiff to demonstrate there are
grounds to believe the defence is not made out.
25 Cohodes submits that since Thompson was employed by Biovail, and for the purposes of the motion Biovail's fraud was
sufficiently established, the reference to Thompson's "history of nonsense" is a statement that is not capable of being objectively
proven true or false since nonsense is neither true nor false, and as such it is a comment. Cohodes also argued that the test to be
applied is whether any person could honestly express that opinion on the proved facts such that there is "a nexus or relationship
between the comment and the underlying facts" (WIC Radio, at para. 40).
26
In this case, Cohodes has no defence of fair comment since the statement complained of is a statement of fact, not
comment. Statements of comment are statements of opinion, or inherently subjective and debatable inferences from facts: WIC
Radio at para. 26. They are distinguished from defamatory statements of fact, which purport to assert objective truth. If the
words are presented in a manner which does not indicate with reasonable clarity that they are comment and not statements of
fact, the words may be found to be a statement of fact.
27 The sting that one has committed or participated in fraud is an allegation of fact. In Wasserman v. Freilich, Eady J. stated
that an allegation that a person has been dishonest is "generally regarded as a factual allegation": [2016] EWHC 312 at para.
16 (Q.B.), stating at paras. 16 and 22:
Juries are deciding on every day of the week, as a matter of fact, whether a particular defendant was, or was not, dishonest.
Accordingly, it is an allegation which in the context of libel is readily understood as being susceptible to a plea of truth . . .
It is not thought to be a matter of opinion: nor can one convert an allegation of dishonesty (or for that matter, of murder
or rape) into a matter of opinion by merely inserting in front of it a formula such as "I believe . . . " or "she thinks . . . An
allegation of dishonesty, fraud or attempted fraud will usually fall fairly and squarely on the side of fact rather than opinion.
28
The defence of fair comment is only available for comment based on facts proven to have been true: Simpson v. Mair,
[2008] 2 S.C.R. 420 (S.C.C.) at para. 31. I have found that on this motion, it has not been established that Thompson engaged
in fraud at Biovail, and thus there are grounds to believe there is no defence of fair comment.
Issue #4: Public Interest
29
The final aspect of the test is whether the harm that has been or is likely to be suffered by the plaintiff as a result of the
libel complained of is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public
interest in protecting that expression: s. 137.1(4)(b), Courts of Justice Act.
30
Justice Dunphy in Able Translations Ltd. has held that in order for the plaintiff to meet this onus in a defamation claim,
the evidence of damages suffered or likely to be suffered in consequence of the impugned statements must be such that there is
"credible and compelling evidence of harm that appears reasonably likely to be proved at trial": Able Translations Ltd. v. Express
International Translations Inc., 2016 ONSC 6785 (Ont. S.C.J.) at para 83; Fortress Real Developments Inc. v. Rabidoux, 2017
ONSC 167 (Ont. S.C.J.) at paras 28, 36.
31
Cohodes submits that there was little, if any, consequence to Thompson from the comments made by Cohodes, pointing
to evidence that:
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(a) Although it is suggested that Cohodes' motivation in making his comments was to lower the reputation of both the
company and its senior management in order to capitalize on the fall in Concordia's stock price, there was no substantial
decrease in the stock price at the time of the interview.
(b) Thompson has acknowledged that his resignation from Concordia was not connected to Cohodes' comments.
(c) Thompson has delivered no libel notice to BNN, and brought no action against BNN. This, he states, is indicative
of a claim brought to attack Cohodes, rather than to genuinely protect or vindicate Thompson's reputation by having
the interview removed from BNN's website. On this point, I note that the jurisprudence regarding pursuing a claim of
defamation against the media raises different issues and I place no weight on this point.
(d) Although Thompson was invited on BNN "multiple times" after Cohodes' interview, he never appeared, and never took
advantage of the opportunity to correct any alleged misstatements made by Cohodes.
(e) This lawsuit itself appears to have received more coverage than the BNN interview.
(f) Thompson has now been sued in securities class actions in the United States for deception and fraud, and has received
substantial negative publicity due to the downfall of Concordia and the associated margin calls requiring him to divest
shares of Concordia. This negative publicity is not the result of Cohodes' BNN interview.
32
The harm that has or is likely to be suffered as a result of the libel must be established having regard to the law of libel
as it relates to the assessment of damages. General damages are presumed from the publication of the libel, and need not be
established by proof of actual loss: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) at para. 164. Valid
purposes of a general damages award are to compensate the plaintiff for loss of reputation and injury to the plaintiff's feelings,
and to vindicate the plaintiff, although the relevance of each of these may vary from case to case: Walker v. CFTO Ltd. (1987),
59 O.R. (2d) 104 (Ont. C.A.) at 111.
33 In this case I note the following factors are relevant to the harm that has and is likely to be suffered by the plaintiff. First
of all, the seriousness of the charge is an important issue. An allegation that a plaintiff has committed fraud is treated seriously.
In this case, the defamatory imputation that Thompson committed fraud or participated in the commission of fraud, which for
a CEO of a public company, and a lawyer at the time of the allegations, is indeed a very serious charge.
34
The mode and extent of publication is also important. The damages are increased if the libel is published in a major
newspaper or widely broadcast. In this case, the libel was part of a national television broadcast, and is available on the internet.
35 The court will also consider the position and standing of the plaintiff in the community. At the time of the libel, Thompson
was the chairman and CEO of a public corporation. The court also considers the importance of the plaintiff's reputation to his
or her employment or profession. Thompson's evidence is that a number of people including those who worked in his office
and Concordia shareholders, asked him about Cohodes' allegation against him. He was in management at a publicly traded
corporation, and the allegations relate to a time he was practising law.
36
In addition, the conduct of the defendant before and after the time of publication may be taken into account in assessing
general damages: Associated Newspapers Ltd. v. Dingle (1962), [1964] A.C. 371 (U.K. H.L.) at 395. Conduct of a defendant
that may be regarded as having increased the plaintiff's damages include a repetition of the libel and conduct calculated to deter
the plaintiff from proceeding or other persecution of the plaintiff. In this case there is evidence of such conduct by Cohodes.
37 After the issuance of the claim, Cohodes has made further public statements about Thompson on Twitter. Cohodes has an
audience of approximately 7,000 followers. Those followers may in turn pass on Cohodes' tweets to others. The tweets include
the following:
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(a) May 20, 2015: " . . . Thompson came by the Hen House the other night and did him in with a shovel . . . " Beneath
this message Cohodes placed a photograph of an opossum that Cohodes had killed at his farm by hitting him in the head
with a shovel;
(b) June 5, 8 and 21, 2015: Cohodes posted several 'tweets' referring to Thompson as a snake, posting photographs of
snakes with each of them;
(c) August 2, 2015: Cohodes responded to a 'tweet' by another Twitter user which asked, "Are you bringing your . . .
umm . . . castration equipment with you when you visit Ontario?" Cohodes replied on Twitter, "Never leave home without
it." Cohodes posted a photograph of a chicken and her chicks, with the words, "Of course. They hatched when that Cock
Sucker served me with that Silly Ass Suit. When I see them I think of that shit stock." Cohodes testified that the "Silly Ass
Suit" was this lawsuit, and in referring to the "cock sucker", it was either the law firm or Thompson;
(d) September 9, 2015: "He is at a bar somewhere drinking out a shoe. That is what you get and deserve". Above this
message Cohodes posted a photograph of Thompson;
(e) September 13, 2015: "Not to mention I got sued for speaking out after Thompson grandstands. He will truly rot in Hell";
(f) September 16, 2015: "Maybe Thompson should have called Gaston before he sued me . . . Only 5 more points to go.
Someone collect his passport". Immediately below this message Cohodes posted a photograph of an individual named
Gaston being led away in handcuffs by law enforcement officers. Cohodes accepts that in this post he implied that someone
should collect Thompson's passport so he couldn't leave the country. On the same date Cohodes posted another tweet
stating, "Thompson in the not to [sic] distant future". Beneath this message Cohodes posted a cartoon of an RCMP officer
dragging behind him a cartoon villain;
(g) September 21, 2015: "Thompson is a Bully and a Coward & suing people for having an opinion doesn't work. I hope
to make an example of him gloating it is not . . . ";
(h) September 29, 2015: "The Joker Card. Don't leave home without it." Beneath this message Cohodes posted a photograph
of a movie villain (the "Joker") holding a card with a picture of Thompson's face on it.
38

For these reasons, I find that there are grounds to believe that Thompson will be entitled to damages in the action.

39 An attack on professional reputation through an imputation of fraudulent conduct is a classic concern of the law of libel.
The libel referred to the plaintiff personally and was widely disseminated. Following publication of the libel complained of, the
defendant has continued to comment on Thompson's character. These are all significant factors which I weigh in recognizing
the public interest in allowing the plaintiff to continue his lawsuit.
40
By contrast, the value of the defendant's expression is low. The statement complained of was an allegation that the
plaintiff committed or participated in fraudulent conduct when he was a lawyer at the start of his career with another company
in the context of a larger discussion about the management of Concordia. There were no details with respect to the "nonsense"
which Thompson allegedly engaged in Biovail and the statement focussed on the personal conduct of the plaintiff over a decade
earlier. As such, I find the public interest in permitting Thompson to proceed with his action outweighs the public interest in
the expression at issue.
Costs
41
There is a special costs regime under s. 137.1 of the CJA. Section 137.1(8) provides that if a judge does not dismiss the
proceeding, the plaintiff is not entitled to costs on the motion unless the judge determines that such an award is appropriate in
the circumstances. The plaintiff seeks costs against the defendant on a substantial indemnity basis, citing conduct-based factors
including (a) a high volume of "plainly irrelevant evidence"; (b) misuse of cross-examination to "harass" the plaintiff; (c) abuse
during his cross; (d) continuing to assert the truth of the allegation of fraudulent conduct unsupported by evidence.
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42 I find no basis to depart from the presumption that costs not be awarded against an unsuccessful defendant. As suggested
at para. 20 of the 2010 Anti-SLAPP Advisory Panel report, costs awards against unsuccessful defendants are intended to act
as "costs sanctions against parties who bring frivolous motions for protection". The motion was not frivolous, and did not raise
the kind of high volume of issues or evidence of concern in Platnick v. Bent (2017), 2016 ONSC 585 (Ont. S.C.J.). As a result,
no costs awarded to the successful plaintiff.
Motion dismissed.

End of Document
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MOTION by defendant to dismiss plaintiff's action because alleged defamatory statements were made to matter of public
interest.
Carole J. Brown J.:
1 The moving party defendant, Robert Day, seeks an order dismissing the action brought by Ezra Levant against him pursuant
to section 137.1(3) of the Courts of Justice Act, R.S.O. 1990, c. C 43 ("CJA"), the "anti-SLAPP" provisions, which provide for
dismissal of a defamation action where the court is satisfied that the proceeding arises from an expression made by a person
relating to a matter of public interest. He further seeks damages and costs.
2
Section 137.1 of the CJA provides that where a proceeding is brought regarding a statement relating to a matter of public
interest, a defendant may seek a preliminary judicial assessment of the merits of the claim. In a preliminary review under section
137.1 of the CJA, the defendant must establish that the impugned expression is on a matter of public interest. The plaintiff
then bears the onus of showing that: (1) there are grounds to believe that his or her claim has substantial merit; (2) there are
grounds to believe that the defendant has no valid defence; and (3) the harm that has been or is likely to be suffered by the
plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
3
The purpose of sections 137.1-137.5 of the CJA are to encourage individuals to express themselves on matters of public
interest; to promote broad participation in debates on matters of public interest; to discourage the use of litigation as a means
of limiting expression on matters of public interest; and to reduce the risk that participation by the public in debates on matters
of public interest will be hampered by fear of legal action: 1704604 Ontario Ltd. v. Pointes Protection Assn., 2016 ONSC 2884
(Ont. S.C.J.), para 24.
Background Proceedings
4
While a section 137.1 motion is generally brought at an early stage in the proceedings, and is intended as a preliminary
judicial process and a fast-track means of identifying and dismissing frivolous claims aimed at stifling public participation,
this action was brought at a late stage in the proceedings. The pleadings have closed, a demand for particulars was served
and answered, affidavits of documents were exchanged, the defendant amended his statement of defence and was examined
for discovery. The plaintiff's examination for discovery and the mandatory mediation session were scheduled but subsequently
cancelled by the defendant. The plaintiff's trial record was served and filed. The defendant subsequently brought this motion.
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5 It is the position of the responding party plaintiff that bringing the motion at this stage, when it would normally be brought
at the beginning as a preliminary assessment of the merits of the case, was simply a delay tactic on the part of the moving
party defendants.
The Facts
6 Ezra Levant is the principle of an online media outlet, Rebel News, which is known as an online media site that comments
on political and social issues, espousing right-wing or right-leaning views.
7
Robert Day has been a regular participant on social media for over a decade and maintained a blog entitled Canadian
Cynic. His views are now almost exclusively on Twitter. In his factum, the moving party describes his Twitter views as liberal,
progressive and left wing, occasionally expressed through the use of salty language and profanity Based on the evidence before
this Court, I would describe his Twitter posts to be more of the latter than the former.
8

Both parties are of some notoriety.

9
From early May through early June 2016, Mr. Day posted Tweets criticizing the fundraising campaign of Rebel News to
raise money for the victims of the Fort McMurray fires. It is the position of Mr. Day that these ongoing Tweets were aimed
at questioning aspects of the fundraiser put in place by Rebel News and were both fair comment and a reasonable, honest
expression of opinion on a matter of important public interest. It is these Tweets of Mr. Day ("the Day Tweets") which are the
subject of this action.
10

The Day Tweets have all been produced in evidence and numerous appear in the factum of the respondent moving party.

11
In a first series of Tweets, published on May 4, 2016, Mr. Day stated that Mr. Levant was engaging in a "scam" of
"unadulterated sleaziness" so that he, either directly or indirectly, could improperly collect other people's charitable tax credits
and commit accounting fraud. This series of Tweets appears as follows:
a. 11:16 AM I think I see the scam . . . Ezra will take a tax write-off based on giving out things of "value". What a con.
b. 11:20 AM Wait a minute . . . You get a tax credit if you donate to the Red Cross but not if you donate to Rebel Media . . .
c. 11:21 AM . . . So Ezra is collecting donations, which he will then donate to claim the now allowable tax credit . . .
d. 11:22 AM . . . All the while claiming a tax write-off by reimbursing donors things of "value", for which he decides
the value.
e. 11:23 AM Holy Mother of God, what a beautiful scam. You really have to appreciate it for its pure and unadulterated
sleaziness and opportunism.
f. 11:28 AM I may dislike Ezra, but I have to admire the cold-blooded cynicism of someone who enriches himself at the
expense of forest fire victims.
12
Further, the defendant stated as fact that the funds raised would be secretly diverted away from the Red Cross and Fort
McMurray, and toward the plaintiff's personal expenses including for legal fees:
a. 4:01 PM Have to say, props to Ezra Levant for convincing his groupies to pay off his defamation judgments and legal fees.
13
Based on the evidence, the Day Tweets included many factual allegations that were false, including that the plaintiff
was deceiving donors, by falsely promising that they could receive tax receipts, that the plaintiff was someone who "enriches
himself at the expense of forest fire victims"; and that the plaintiff has done this "scam" before.
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14
On May 13, 2016, the defendant posted Tweets, repeating the accusation that the plaintiff and/or Rebel Media were
planning to improperly claim other donors' charitable tax receipts, and added the new contention that the plaintiff had actually
"cost" the residents of Fort McMurray up to $300,000.
a. May 13 11:09 AM . . . Fort Mac gets fucked out of matching federal (and possibly provincial) funds, costing more than
150 K (or is it 300 K?) . . .
b. 11:10 AM . . . Given the use of Indigogo, 5% is taken off the top and possibly more if one uses PayPal, screwing Fort
Mac out of even more . . .
c. 11:11 AM . . . On top of which, since donors donated to Rebel Media instead of Red Cross, they are not eligible for
charitable deduction credit . . .
d. 11:12 AM . . . Whereupon Rebel Media may very well, when they finally donate all that cash, attempt to claim it as
a corporate deduction.
15
In fact, donors were eligible for charitable tax receipts and the majority of the contributions were received by the Red
Cross early enough to be matched by federal and provincial government funding. Indeed, on May 13, 2016, the Red Cross
update on the fundraising website expressed gratitude and confirmation that they would provide a charitable tax credit to donors
using the Rebel News website. The defendant saw this posting but neither retracted nor corrected his previous assertions that
the plaintiff was conducting a scam, diverting funds away from Fort McMurray fire victims, keeping charitable tax receipts for
himself and denying those tax receipts to the proper donors.
16

The Day Tweets continued.
a. May 13, 2016 11:25 AM Wait . . . What the fuck?
b. 11:26 AM As if the Red Cross doesn't have enough to do, now they have to allocate resources to clean up Ezra's mess?
c. 11:29 AM Pardon my cynicism, but why should all those donors get tax receipts, since they didn't follow the rules?
Fuck em.
d. 1:42 PM Apparently, Rebel Media is now an official fundraising arm of the Canadian Red Cross. Sweet.

17 On May 21, 2016, the defendant claimed that the donations through the fundraising website did not qualify as charitable
donations:
a. May 21, 2:14 AM By the way, here's the two ways Ezra completely fucked all those Indigogo donors up the ass.
b. 2:16 AM First, the rule seemed pretty clear - only donations to registered charities qualify as charitable donations.
c. 2:23 AM If I tried I could not have invented a scheme as sleazy or grandstanding or narcissistic as what Ezra came
up with.
18 On June 1, 2016, the defendant claimed that he had authoritative, factual information that the plaintiff was not conducting
the fundraising website properly, was not telling the truth about its compliance, and because of this, Fort McMurray victims
would not receive any matching funds from government.
a. June 1, 2:39 AM BTW, I am informed by knowledgeable people that Ezra's bundling of donations is not eligible for
matching funds.
b. 2:40 AM In short, with his attention whoring vanity project Ezra just fucked Fort McMurray out of $162,000 of federal
funds.
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c. 2:46 AM Because, once again, I have been assured that donors to Ezra's vanity charity are not getting receipts. Period.
19

The Day Tweets continued on June 3 and 4, 2016.
a. 11:50 AM . . . However if you already have a reputation as a liar, con artist and scumbag, there would be little of your
reputation to damage.
b. 12:37 PM By the way, it is exactly accurate to say that Ezra Levant siphoned his money away from the Red Cross.

20
In Tweets on June 4, Mr. Day continued to state that Ezra was "fucking donors out of their tax receipts", was "a sleazy
opportunist, hack, con artist and grifter", and that he was raising the money for himself.
Issues
21 Pursuant to section 137.1 of the CJA, Mr. Day must first establish that his expression relates to a matter of public interest.
If he is able to establish this, the onus shifts to Mr. Levant, who must establish that: (i) there are grounds to believe that his claim
has substantial merit; (ii) there are grounds to believe that the defendant has no valid defence; and (iii) the harm likely to be
or that has been suffered by the plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue
outweighs the public interest in protecting that expression.
Does the Impugned Expression Relate to a Matter of Public Interest?
22 The words "public interest" are not defined in the legislation. However, in interpreting this phrase in the context of section
137.1, the courts have looked to the definition of "matters of public interest" set forth in the Supreme Court Canada decision
of Grant v. Torstar Corp., [2009] 3 S.C.R. 640 (S.C.C.).
[105] To be of public interest, the subject matter "must be shown to be one of inviting public attention, or about which the
public has some substantial concern because it affects the welfare of citizens, or one to which considerable public notoriety
or controversy has attached", Brown, volume 2 at pp 15-137 and 15-138. The case law on fair comment "is replete with
successful fair comment defences on matters ranging from politics to restaurant and book reviews": Simpson v Mair, 2004
BCSC 754, 31 BCLR (4th) 285 at paras 63, per Konigsberg J. Public interest may be a function of the prominence of the
person referred to in the communication, but mere curiosity or prurient interest is not enough. Some segment of the public
must have a genuine stake in knowing about the matter published.
23
Where the pith and substance of the matter is a defamatory personal attack thinly veiled as a discussion on matters of
public interest, the court has all the tools it requires to determine the true nature of the expression and rule accordingly": see
Able Translations Ltd. v. Express International Translations Inc., 2016 ONSC 6785 (Ont. S.C.J.).
24 I have thoroughly read the impugned Twitter statements made by Mr. Day. While issues related to the Fort McMurray fire
are of public interest, and some of the Tweets referred to Rebel News, the majority of the Day Tweets are thinly veiled attacks
on Mr. Levant. I am satisfied that they are, in pith and substance, not comments on matters of public interest. Indeed, as I have
found, below, they are not "comments" but rather statements made to appear as "fact", but without any established basis. I am
satisfied that they are, in pith and substance, direct personal attacks on Ezra Levant.
25
Accordingly, I find that Mr. Day has not established that his Tweets meet the onus under s. 137.1(3). I do not find that
the defendant has established the impugned expression to be on a matter of public interest. It is instead a thinly veiled attack
against Ezra Levant.
26 However, in the event that I am not correct in my analysis as regards the issue of public interest, I will proceed to the next
steps of the analysis. The onus shifts to the plaintiff to establish the three criteria set forth above at paragraphs 2 and 21.
Are There Grounds to Believe that the Proceeding Has Substantial Merit?
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27
The threshold for the responding party to meet the test in section 137.1(4)(a)(i) and (ii) of the CJA is a low one, given
the significant remedies in section 137.1 and the protection for litigants to bring legitimate claims before the court: 1704604
Ontario Ltd. v. Pointes Protection Assn., supra.
28
The responding party must establish an objective basis for the belief that there is substantial merit to the claim which is
based on compelling and credible information. "Grounds to believe" means "something more than mere suspicion, but less than
the standard applicable in civil matters of proof on a balance of probabilities" and that the "assessment must be undertaken while
remaining vigilant of the risk of applying the higher civil proof": Able Translations Ltd. v. Express International Translations
Inc., supra.
29 The plaintiff, in a defamation action, must establish the following: (i) that the words complained of referred to the plaintiff;
(ii) that the words were published by being communicated to at least one other person; and (iii) that the words complained of
were defamatory, in the sense of tending to lower the plaintiff's reputation in the eyes of the reasonable person: Thompson v.
Cohodes, 2017 ONSC 2590 (Ont. S.C.J.).
30 In this case, I am satisfied that there is an objective basis to believe that the words complained of referred to Ezra Levant
personally. While the defendant maintains that the expression was aimed at a corporate entity, namely Rebel News, and not the
defendant personally, I have reviewed the Tweets which are the subject of the libel action. While some mentioned Rebel News,
the vast majority were aimed directly at Ezra Levant personally. There are grounds to believe that the Tweets were communicated
to more than one other person. The words stated, inter alia, that Mr. Levant was committing fraud, was a con artist, scammer
and grifter. They are reasonably interpreted as alleging that Mr. Levant committed fraud, and was using the sympathy raised
regarding the Fort McMurray fire victims to take advantage of contributors for personal gain. I am satisfied that there is an
objective basis to believe that these words would tend to lower the plaintiff's reputation in the eyes of the reasonable person.
31 Mr. Day was advised several times by Mr. Levant that the Twitter statements as regards the tax receipts and the matching
funds were not true, and asked to correct the statements, but failed or refused to do so. Further, he saw the Canadian Red Cross
posting on May 13, confirming that tax receipts would be provided, but persisted in his statements that no tax receipts would
be provided.
32 As set forth at paragraph 40, below, he admitted, inter alia, that he had not made inquiries with the government as regards
matching funds, and in examination for discovery, accepted that all donors had received tax receipts.
33

For the purposes of this motion, I am satisfied that there are grounds to believe that the claim has substantial merit.

Are There Valid Defences?
34
The defendant advances two defences, firstly, fair comment and secondly, the failure of the plaintiff to serve notice
pursuant to the Libel and Slander Act.
Fair Comment
35
To establish a defence of fair comment, the comment must be on a matter of public interest, based on fact, recognizable
as comment, although comment may include inherently debatable inferences of fact, and fairly made, in the sense that a person
could honestly make the comment on the proven facts. If the defendant establishes that these elements are present, the defence
may still be defeated if the plaintiff establishes that the defendant was actuated by malice: Simpson v. Mair, [2008] 2 S.C.R.
420 (S.C.C.) [hereinafter WIC Radio]; Thompson v. Cohodes, 2017 ONSC 2590 (Ont. S.C.J.).
36 Statements of comment are statements of opinion, or inherently subjective and debatable inferences from facts as indicated
in WIC Radio, supra. They are distinguishable from defamatory statements of fact, which purport to assert objective truth. If
of fact, the words may be found to be a statement of fact: Thompson v. Cohodes, supra. Allegations that one has committed or
participated in a fraud, is an allegation of fact.
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For the purposes of this motion, the impugned "comments" were stated as fact. They include the following:
1. The defendant stated as a fact on numerous occasions on May 4 and 5 that donors to the fundraising website would not
receive a tax credit. During his examination for discovery, the defendant accepted that all donors had received tax receipts.
2. The defendant stated as a fact that funds donated through the fundraising website would not attract matching funds.
However, during his examination for discovery, the defendant admitted that he did not make any inquiries with the
government regarding the matching of funds.
3. The defendant stated as fact that the plaintiff was receiving personal tax and financial benefits from the fundraising
campaign. However, during his examination for discovery, the defendant admitted that he had no information about the
plaintiff receiving any personal benefit from the fundraising campaign. He further admitted that he had no evidence of
any donor having complained about the fundraising campaign, that he had not corrected the record with respect to the tax
receipts, that there would be no unfairness to the fundraising campaign if all donors received tax credits, and that no one
at the Red Cross ever said that the plaintiff was doing anything wrong.

38
The statements made in the Twitter posts are stated as fact, rather than comment. These statements of fact made by the
defendant have not been proven true.
39

This was not expression on a matter of public interest, but personal attacks on Ezra Levant.

40 For the purposes of this motion, there are reasonable grounds to believe that the Day Tweets were not comments based on
fact. They were not recognizable as comment, but were statements of what purported to be actual fact, which Mr. Day continued
to repeat, even after he knew the statements were not true.
41

His statements were motivated by malice.

42
The defence of fair comment is only available for comment based on facts proven to have been true: WIC Radio, supra.
The allegations made by Mr. Day are not stated as comment, but as noted above, are stated as fact, have not been established, and
indeed, some have been found and acknowledged by Mr. Day to be untrue. Accordingly, I find that there are reasonable grounds
to believe that no defence of fair comment is made out. Accordingly, I find that there is no defence of fair comment made out.
Notice Pursuant to the Libel and Slander Act
43 The defendant submits that the action fails on the basis of the plaintiff's failure to provide notice pursuant to section 5(1)
of the Libel and Slander Act ("the Act"). Section 5.1 of the Act provides that no action for libel in a newspaper or in a broadcast
lies unless the plaintiff has, within six weeks after the alleged libel has come to the plaintiff's knowledge, given to the defendant
notice in writing, specifying the matter complained of, which shall be served in the same manner as a statement of claim or by
delivering it to an adult at the chief office of the defendant. I note that no motion was brought at the outset of this action as
regards the failure to give notice, which could have been done.
44
As regards postings on Twitter, which are the subject of a libel action, there is no case law directly on point as regards
whether such postings are subject to the Act. It has been recognized that an action in libel regarding a newspaper article,
republished on the Internet, is subject to the Libel and Slander Act: John v. Ballingall, 2016 ONSC 2245 (Ont. S.C.J.), and
see: Shtaif v. Toronto Life Publishing Co., 2013 ONCA 405 (Ont. C.A.). The case law relied upon by the defendant refers to
online editions of traditional print newspapers and media broadcasts. It is the position of the responding party plaintiff that
re-postings of traditional media broadcasts are distinguishable from publications and expressions made solely on social media
sites such as Twitter.
45 The legislative provision in the Act refers to libel in a newspaper or in a broadcast. There is no case law that interprets this
provision to include social media. The defendant asks this Court to extend the Libel and Slander Act which uses these words
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and was originally intended to apply the media of the times to a new telecommunication technology. The defendant seeks to
have this Court extend "broadcast" to social media such as Twitter.
46 However, the parties have not provided this Court with any evidence regarding the nature, characteristics and functioning
of the Twitter technology, nor have the parties provided any social policy reasons for interpreting or extending the meaning or
definition of broadcast to include Twitter. The Court is not prepared to take judicial notice of these things. This Court is not
prepared to make such a determination absent such evidence.
47 Without any evidence regarding the nature, characteristics and functioning of the technology or the social policy reasons
for extending the definition of broadcast to include Twitter, the Court is not prepared to take judicial notice of the characteristics
and functioning of Twitter, nor the social policy reasons for extending the meaning of broadcast. This Court does not have
sufficient evidence to make such a decision.
48

I am therefore of the view that the Act, as presently worded, does not apply to Twitter posts.

49

I find that there are grounds to believe that the defendant has advanced no valid defences.

Public Interest
50 The last prong of the tripartite test is whether the harm that has been or is likely to be suffered by the plaintiff as a result
of the libel complained of is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting that expression.
51 In order for the plaintiff to meet this onus in a defamation claim, the evidence of damages suffered or likely to be suffered
in consequence of the impugned statements must be such that there is "credible and compelling evidence of harm that appears
reasonably likely to be proved at trial": Able Translations Ltd. v. Express International Translations Inc., supra; Fortress Real
Developments Inc. v. Rabidoux, 2017 ONSC 167 (Ont. S.C.J.).
52 It is the position of the responding party plaintiff that he has suffered harm as a result of the defendant's Twitter campaign
against him and that the public interest favours the continuation of the proceeding. The plaintiff submits that the defendant's
Twitter campaign was not an effort to keep the fundraiser "in check", but was rather a systematic effort to besmirch the plaintiff's
reputation, accusing the plaintiff, inter alia, of being a "cheat, a con and tax fraud". While the initial focus of the campaign was
to raise money for the victims of the Fort McMurray fire, the defendant used his Twitter campaign to attempt to shift the focus
from raising money to an assault on the plaintiff's integrity, without a factual basis. The plaintiff submits that there is a strong
public interest in permitting this proceeding to continue in order to protect the reputation of those who are making an honest
effort to fund raise for those in need and to condemn a relentless and baseless attack on an individual's reputation which will
also have the effect of chilling charitable fundraising campaigns.
53
It is the position of the moving party that there is no demonstrable harm significant enough to outweigh the public's
interest in the statements made by the defendant, and that the plaintiff provides no evidence to support his allegations of harm.
Indeed, the defendant maintains that the comments of Mr. Day were aimed at Rebel News, a corporate entity, and not at Ezra
Levant, such that the claim has been improperly brought.
54
I do not accept the moving party defendant's position that the comments were aimed at a corporate entity rather than at
Ezra Levant. I am of the view that the significant majority of the comments were aimed directly at Ezra Levant. As previously
indicated I do not find the statements made to be "comments" for purposes of section 137.1 of the CJA, but rather statements
of "fact" which were, indeed, demonstrated to be unproven and not established.
I am satisfied that the interest in permitting the within proceeding to continue to trial outweighs the public interest in
protecting the impugned expression contained in the Day Twitters. In the circumstances of this case, there is no public
interest in protecting said Twitters.
55

The matter is to proceed expeditiously to trial.
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Costs
56
I would urge the parties to agree upon costs, failing which I would invite the parties to provide any costs submissions in
writing, to be limited to three pages, including the costs outline. The submissions may be forwarded to my attention, through
Judges' Administration at 361 University Avenue, within thirty days of the release of this Endorsement.
Motion dismissed.

End of Document
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Subject: Torts; Civil Practice and Procedure
Headnote
Torts --- Defamation — Fair comment — General principles
Plaintiff was part of organization which opposed use of materials in schools depicting families with same-sex parents and
opposed any promotion of or tolerance for gay lifestyles in schools — Plaintiff spoke at rally where she advanced her position on
school controversy — Defendant RM, radio talk show host, wrote and read editorial on private radio station owned and operated
by defendant broadcaster — Editorial included reference to plaintiff's speech and made statements which compared plaintiff to
violent and intolerant historical figures — RM also stated that he was not suggesting that plaintiff was actually proposing or
supporting violence — Trial judge dismissed plaintiff's action for libel on basis that defence of fair comment applied — Court of
Appeal allowed plaintiff's appeal, holding defence of fair comment was not available, as no evidentiary foundation existed for
imputation that plaintiff "would condone violence toward gay people", nor had RM testified he had honest belief that plaintiff
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would condone violence — RM and broadcaster appealed — Appeal allowed; action dismissed — Full context of words was
considered in determining that words were defamatory — Applicable defence was fair comment — Requirements of defence
were met — Issue engaged public interest, statements were not matters of fact but opinion, factual substratum existed to anchor
defamatory comment, and defendants satisfied honest belief requirement — Fair comment defence was not vitiated by malice
in sense of improper motive — Trial judge was correct to allow defence.
Torts --- Defamation — Fair comment — Foundation on true facts — Honest belief in truth
Plaintiff was part of organization which opposed use of materials in schools depicting families with same-sex parents and
opposed any promotion of or tolerance for gay lifestyles in schools — Plaintiff spoke at rally where she advanced her position on
school controversy — Defendant RM, radio talk show host, wrote and read editorial on private radio station owned and operated
by defendant broadcaster — Editorial included reference to plaintiff's speech and made statements which compared plaintiff to
violent and intolerant historical figures — RM also stated that he was not suggesting that plaintiff was actually proposing or
supporting violence — Trial judge dismissed plaintiff's action for libel on basis that defence of fair comment applied — Court of
Appeal allowed plaintiff's appeal, holding defence of fair comment was not available, as no evidentiary foundation existed for
imputation that plaintiff "would condone violence toward gay people", nor had RM testified he had honest belief that plaintiff
would condone violence — RM and broadcaster appealed — Appeal allowed; action dismissed — Full context of words was
considered in determining that words were defamatory — Applicable defence was fair comment — Requirements of defence
were met — Issue engaged public interest, statements were not matters of fact but opinion, factual substratum existed to anchor
defamatory comment, and defendants satisfied honest belief requirement — Fair comment defence was not vitiated by malice
in sense of improper motive — Trial judge was correct to allow defence.
Torts --- Defamation — Fair comment — Matters of public interest
Plaintiff was part of organization which opposed use of materials in schools depicting families with same-sex parents and
opposed any promotion of or tolerance for gay lifestyles in schools — Plaintiff spoke at rally where she advanced her position on
school controversy — Defendant RM, radio talk show host, wrote and read editorial on private radio station owned and operated
by defendant broadcaster — Editorial included reference to plaintiff's speech and made statements which compared plaintiff to
violent and intolerant historical figures — RM also stated that he was not suggesting that plaintiff was actually proposing or
supporting violence — Trial judge dismissed plaintiff's action for libel on basis that defence of fair comment applied — Court of
Appeal allowed plaintiff's appeal, holding defence of fair comment was not available, as no evidentiary foundation existed for
imputation that plaintiff "would condone violence toward gay people", nor had RM testified he had honest belief that plaintiff
would condone violence — RM and broadcaster appealed — Appeal allowed; action dismissed — Full context of words was
considered in determining that words were defamatory — Applicable defence was fair comment — Requirements of defence
were met — Issue engaged public interest, statements were not matters of fact but opinion, factual substratum existed to anchor
defamatory comment, and defendants satisfied honest belief requirement — Fair comment defence was not vitiated by malice
in sense of improper motive — Trial judge was correct to allow defence.
Délits civils --- Diffamation — Commentaire loyal — Principes généraux
Demanderesse faisait partie d'une organisation qui s'opposait à l'utilisation dans les écoles de matériel pédagogique dépeignant
des familles homoparentales et à toute forme de promotion ou de tolérance à l'égard du mode de vie homosexuel dans les écoles
— Demanderesse exprimait sa position au sujet de la controverse au niveau scolaire dans des assemblées — Défendeur RM, un
animateur de radio, a écrit et lu un éditorial sur les ondes d'une station de radio privée appartenant au diffuseur défendeur et gérée
par ce dernier — Éditorial évoquait le discours de la demanderesse et incluait des déclarations où la demanderesse était comparée
à des personnages historiques violents et intolérants — RM a aussi précisé qu'il ne prétendait pas que la demanderesse, de fait,
prônait ou encourageait la violence — Juge de première instance a rejeté l'action en diffamation de la demanderesse, estimant
que la défense de commentaire loyal s'appliquait — Cour d'appel a accueilli l'appel interjeté par la demanderesse, estimant qu'il
n'était pas possible d'invoquer la défense de commentaire loyal parce qu'aucun élément de preuve n'étayait l'imputation que la
demanderesse « tolérerait la violence contre les homosexuels » et parce que RM n'avait pas témoigné qu'il croyait honnêtement
qu'elle tolérerait la violence — RM et le diffuseur ont formé un pourvoi — Pourvoi accueilli; action rejetée — Sens diffamatoire
des mots reprochés ont été pris dans la totalité de leur contexte afin de déterminer que les commentaires étaient diffamatoires
— Défense applicable était celle du commentaire loyal — Exigences de la défense étaient satisfaites — Débat public relevait
de l'intérêt public, les déclarations n'étaient pas factuelles mais constituaient une opinion, le commentaire diffamatoire reposait
sur un fondement factuel suffisant et les défendeurs satisfaisaient à l'exigence de la croyance honnête — Malveillance, dans
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le sens de motif illégitime, ne faisait pas obstacle au moyen de défense de commentaire loyal — Juge de première instance a
eu raison d'accueillir la défense.
Délit-civil --- Diffamation — Commentaire loyal — Fondement factuel véridique — Croyance honnête dans la vérité
Demanderesse faisait partie d'une organisation qui s'opposait à l'utilisation dans les écoles de matériel pédagogique dépeignant
des familles homoparentales et à toute forme de promotion ou de tolérance à l'égard du mode de vie homosexuel dans les écoles
— Demanderesse exprimait sa position au sujet de la controverse au niveau scolaire dans des assemblées — Défendeur RM, un
animateur de radio, a écrit et lu un éditorial sur les ondes d'une station de radio privée appartenant au diffuseur défendeur et gérée
par ce dernier — Éditorial évoquait le discours de la demanderesse et incluait des déclarations où la demanderesse était comparée
à des personnages historiques violents et intolérants — RM a aussi précisé qu'il ne prétendait pas que la demanderesse, de fait,
prônait ou encourageait la violence — Juge de première instance a rejeté l'action en diffamation de la demanderesse, estimant
que la défense de commentaire loyal s'appliquait — Cour d'appel a accueilli l'appel interjeté par la demanderesse, estimant qu'il
n'était pas possible d'invoquer la défense de commentaire loyal parce qu'aucun élément de preuve n'étayait l'imputation que la
demanderesse « tolérerait la violence contre les homosexuels » et parce que RM n'avait pas témoigné qu'il croyait honnêtement
qu'elle tolérerait la violence — RM et le diffuseur ont formé un pourvoi — Pourvoi accueilli; action rejetée — Sens diffamatoire
des mots reprochés ont été pris dans la totalité de leur contexte afin de déterminer que les commentaires étaient diffamatoires
— Défense applicable était celle du commentaire loyal — Exigences de la défense étaient satisfaites — Débat public relevait
de l'intérêt public, les déclarations n'étaient pas factuelles mais constituaient une opinion, le commentaire diffamatoire reposait
sur un fondement factuel suffisant et les défendeurs satisfaisaient à l'exigence de la croyance honnête — Malveillance, dans
le sens de motif illégitime, ne faisait pas obstacle au moyen de défense de commentaire loyal — Juge de première instance a
eu raison d'accueillir la défense.
Délit-civil --- Diffamation — Commentaire loyal — Questions d'intérêt public
Demanderesse faisait partie d'une organisation qui s'opposait à l'utilisation dans les écoles de matériel pédagogique dépeignant
des familles homoparentales et à toute forme de promotion ou de tolérance à l'égard du mode de vie homosexuel dans les écoles
— Demanderesse exprimait sa position au sujet de la controverse au niveau scolaire dans des assemblées — Défendeur RM, un
animateur de radio, a écrit et lu un éditorial sur les ondes d'une station de radio privée appartenant au diffuseur défendeur et gérée
par ce dernier — Éditorial évoquait le discours de la demanderesse et incluait des déclarations où la demanderesse était comparée
à des personnages historiques violents et intolérants — RM a aussi précisé qu'il ne prétendait pas que la demanderesse, de fait,
prônait ou encourageait la violence — Juge de première instance a rejeté l'action en diffamation de la demanderesse, estimant
que la défense de commentaire loyal s'appliquait — Cour d'appel a accueilli l'appel interjeté par la demanderesse, estimant qu'il
n'était pas possible d'invoquer la défense de commentaire loyal parce qu'aucun élément de preuve n'étayait l'imputation que la
demanderesse « tolérerait la violence contre les homosexuels » et parce que RM n'avait pas témoigné qu'il croyait honnêtement
qu'elle tolérerait la violence — RM et le diffuseur ont formé un pourvoi — Pourvoi accueilli; action rejetée — Sens diffamatoire
des mots reprochés ont été pris dans la totalité de leur contexte afin de déterminer que les commentaires étaient diffamatoires
— Défense applicable était celle du commentaire loyal — Exigences de la défense étaient satisfaites — Débat public relevait
de l'intérêt public, les déclarations n'étaient pas factuelles mais constituaient une opinion, le commentaire diffamatoire reposait
sur un fondement factuel suffisant et les défendeurs satisfaisaient à l'exigence de la croyance honnête — Malveillance, dans
le sens de motif illégitime, ne faisait pas obstacle au moyen de défense de commentaire loyal — Juge de première instance a
eu raison d'accueillir la défense.
The plaintiff was part of an organization which opposed the placement and use of materials in schools depicting families with
same-sex parents and opposed any promotion of or tolerance for gay lifestyles in schools. She helped produce a document
designed to assist parents to refuse gay rights-related teachings in public schools and spoke at a rally where she advanced her
position on the school controversy. The defendant RM, a radio talk show host, wrote and read an editorial on a private radio
station owned and operated by the defendant broadcaster. In the editorial, RM made reference to the plaintiff's speech and made
statements which compared the plaintiff to violent and intolerant historical figures, but stated that he was not suggesting that
the plaintiff was actually proposing or supporting violence.
The plaintiff brought an action against RM and the broadcaster for libel, which was dismissed. The trial judge found that RM's
statements were defamatory, but that the issue in question was a matter of public interest so the defence of fair comment applied
to the defendant's words. The Court of Appeal allowed the plaintiff's appeal, holding that the defence of fair comment was not
available because no evidentiary foundation existed for the imputation that the plaintiff "would condone violence toward gay
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people", nor had RM testified that he had an honest belief that the plaintiff would condone violence. RM and the broadcaster
appealed.
Held: The appeal was allowed, and the action was dismissed.
Per Binnie J. (McLachlin C.J.C., Bastarache, Deschamps, Fish, Abella, Charron JJ. concurring): The factual basis of the
controversy was indicated in the editorial and widely known to RM's listeners. In the absence of demonstrated malice on his part,
which the trial judge concluded was not a dominant motive, his expression of opinion was protected by the law. The plaintiff
did not challenge the view that RM's imputation that she "would condone violence toward gay people" was a comment, not an
imputation of fact. RM was a radio personality with opinions, not a reporter of facts. The applicable defence was fair comment.
Applying the law of fair comment to the facts of the case, the trial judge dealt with the issues in an appropriate sequence.
The words complained of were considered in their full context in determining that the comments were defamatory. No reason
existed to interfere with that conclusion, as it was plainly correct. The public debate about the inclusion in schools of educational
material on homosexuality clearly engaged public interest. No statement existed which would be understood to be a matter of
fact, and the language in which it was couched was such that it was clearly opinion. The comment was based on a sufficient
substratum of facts to anchor the defamatory comment. The plaintiff did not dispute the contents or tone of her speeches in
the court record. Further, the defendants satisfied the honest belief requirement. Notwithstanding the absence of a subjective
honest belief that the plaintiff would condone violence, RM was entitled to rely on the objective test. The plaintiff's use of
violent images could support an honest belief on the part of at least some of her listeners that she "would condone violence
toward gay people". Considering both the content of the plaintiff's speeches and the broad latitude allowed by the defence of fair
comment, the defamatory imputation that while the plaintiff would not engage in violence herself she "would condone violence"
by others, was an opinion that could honestly have been expressed on the proved facts by a person "prejudiced exaggerated
or obstinate [in] his views".
The plaintiff did not appeal against the trial judge's conclusion that RM's fair comment defence was not vitiated by malice in
the sense of improper motive. The trial judge was correct to allow the defence of fair comment.
Per LeBel J. (concurring in part): The conclusion that the defendants were not liable in defamation was agreed with, but a
different way led to the conclusion. RM's comments were not prima facie defamatory. The test is not whether the words impute
negative qualities to the plaintiff, but whether, in the factual circumstances of the case, the public would think less of the plaintiff
as a result of the comment. Relevant factors to be considered in assessing whether a statement is defamatory include whether
the impugned speech is a statement of opinion rather than fact, how much is publicly known about the plaintiff, the nature of
the audience, and the context of the comment. The impugned statement constituted comment rather than fact. RM's comments
posed no realistic threat to the plaintiff's reputation, and thus, the comments were not prima facie defamatory. However, since
this issue was not raised, the finding of the lower courts that the editorial was defamatory would not be interfered with.
Honest belief should not be an element of the fair comment defence. It is subjective rather than objective honest belief that
is considered the cardinal test of fair comment. Common law in certain Commonwealth countries has gradually moved away
from assessing comment in terms of reasonableness.
An objective honest belief requirement does not necessarily provide protection to reputation beyond that provided by other
elements of the fair comment defence. The element of "basis in fact" addresses exactly the same issue. The test for prima facie
defamation will exclude from protection many situations involving comments that are not capable of objective honest belief.
The defence of fair comment should simply require the defendant to prove that the statement constituted comment, that it had
a basis in true facts, and that it concerned a matter of public interest. Each of these requirements was met in this case.
If the fair comment defence is made out, the plaintiff must prove malice if he or she alleges it. No reason existed to alter the
existing burden of proof or to alter the nature of the malice inquiry. The requirement that malice be the dominant motive for
expressing an opinion in order to defeat fair comment helps maintain a proper balance between protecting freedom of expression
and reputation.
Per Rothstein J. (concurring in part): As stated by LeBel J., there should be no requirement to prove objective honest belief to
satisfy the fair comment defence. If objective honest belief means the honest belief of anyone, no matter how "prejudiced . . .
exaggerated or obstinate" in his or her views, no example existed in which the test of objective honest belief could not be met
once it is demonstrated that the comment has a basis in true facts. The test of objective honest belief adds only an unnecessary
complexity to the analysis of fair comment.
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La demanderesse faisait partie d'une organisation qui s'opposait à l'utilisation dans les écoles de matériel pédagogique dépeignant
des familles homoparentales et à toute forme de promotion ou de tolérance à l'égard du mode de vie homosexuel dans les écoles.
Elle a participé à l'élaboration d'un document visant à encourager les parents à s'opposer l'enseignement dans les écoles publiques
de sujets ayant rapport aux droits des homosexuels et exprimait sa position au sujet de la controverse au niveau scolaire dans
des assemblées. Le défendeur RM, un animateur de radio, a écrit et lu un éditorial sur les ondes d'une station de radio privée
appartenant au diffuseur défendeur et gérée par ce dernier. Dans l'éditorial, RM a évoqué le discours de la demanderesse et a
fait des déclarations dans lesquelles il comparait la demanderesse à des personnages historiques violents et intolérants tout en
précisant qu'il ne prétendait pas que la demanderesse, de fait, prônait ou encourageait la violence.
La demanderesse a entamé une action en diffamation à l'encontre de RM et du diffuseur qui a été rejetée. La juge de première
instance a conclu que les déclarations de RM étaient diffamatoires mais que la question en litige étant d'intérêt public, la
défense de commentaire loyal s'appliquait aux déclarations du défendeur. La Cour d'appel a accueilli l'appel interjeté par la
demanderesse, estimant qu'il n'était pas possible d'invoquer la défense de commentaire loyal parce qu'aucun élément de preuve
n'étayait l'imputation que la demanderesse « tolérerait la violence contre les homosexuels » et parce que RM n'avait pas témoigné
qu'il croyait honnêtement qu'elle tolérerait la violence. RM et le diffuseur ont formé un pourvoi.
Arrêt: Le pourvoi a été accueilli et l'action a été rejetée.
Binnie, J. (McLachlin, J.C.C., Bastarache, Deschamps, Fish, Abella, Charron, JJ. souscrivant à son opinion) : Les faits à la
base de la controverse étaient mentionnés dans l'éditorial et largement connus des auditeurs de RM. En l'absence de preuve
de malveillance de sa part, laquelle n'était pas un motif dominant pour lui selon la juge de première instance, son opinion
était protégée par la loi. La demanderesse ne contestait pas l'opinion que l'imputation de RM selon laquelle elle « tolérerait
la violence contre les homosexuels » relevait du commentaire et n'était pas une imputation de fait. RM était un animateur de
radio qui formulait des opinions sur tout, non un journaliste ayant pour mission de relater les faits. La défense applicable était
celle du commentaire loyal.
En appliquant les principes de la défense de commentaire loyal aux faits de l'espèce, la juge de première instance a examiné
les questions dans l'ordre convenable. Les mots reprochés ont été pris dans la totalité de leur contexte afin de déterminer
que les commentaires étaient diffamatoires. Il n'y avait aucune raison d'intervenir puisqu'il était clair que la conclusion était
correcte. Le débat public sur l'utilisation de matériel scolaire traitant de l'homosexualité relevait clairement de l'intérêt public.
Aucune déclaration ne serait perçue comme factuelle et, d'après les termes employés, il s'agissait clairement d'une opinion. Le
commentaire diffamatoire reposait sur un fondement factuel suffisant. La demanderesse ne contestait pas la présentation faite
du contenu ou du ton de ses discours dans le dossier de la cour. De plus, les défendeurs satisfaisaient à l'exigence de la croyance
honnête. Malgré l'absence de croyance honnête subjective que la demanderesse tolérerait la violence, RM avait le droit de se
fonder sur le critère objectif. Les images violentes auxquelles la demanderesse avait recours pourraient fonder, du moins chez
certaines personnes de son auditoire, la croyance honnête qu'elle « tolérerait la violence contre les homosexuels ». Compte tenu
de la teneur de certaines des allocutions de la demanderesse et de la grande latitude permise par la défense de commentaire
loyal, l'imputation diffamatoire selon laquelle la demanderesse ne commettrait pas elle-même d'actes de violence mais qu'elle «
tolérerait la violence » d'autrui est une opinion que, vu les faits prouvés, une personne aurait pu honnêtement exprimer « quelle
que soit la force de ses préjugés, de ses convictions ou de ses préventions ».
La demanderesse n'a pas porté en appel la conclusion de la juge de première instance que la malveillance, dans le sens de motif
illégitime, ne faisait pas obstacle au moyen de défense de commentaire loyal du défendeur. La juge de première instance a eu
raison d'accueillir la défense de commentaire loyal.
LeBel, J. (souscrivant en partie à l'opinion de Binnie, J.) : Il était convenu que les défendeurs n'avaient pas engagé
leur responsabilité civile pour diffamation, mais cette conclusion était atteinte à la suite d'un raisonnement différent. Les
commentaires de RM n'étaient pas diffamatoires à première vue. Il ne s'agit pas de savoir si les propos attribuent des qualités
négatives au demandeur, mais plutôt si, dans le contexte factuel de l'affaire, le commentaire donne au public une opinion
moins favorable de celui-ci. On retient notamment les facteurs pertinents suivants pour apprécier le caractère diffamatoire d'une
déclaration : le fait que les propos attaqués constituent ou non un énoncé d'opinion plutôt qu'un énoncé de fait, la mesure dans
laquelle le public connaît bien le demandeur, la nature de l'auditoire et le contexte du commentaire. La déclaration en cause
constituait un commentaire plutôt qu'un énoncé de fait. Les commentaires de RM ne menaçaient pas réellement la réputation de
la demanderesse et, conséquemment, n'avaient pas de caractère apparemment diffamatoire. Toutefois, la question n'ayant pas été
soulevée, il ne fallait pas modifier la conclusion des tribunaux d'instance inférieure sur le caractère diffamatoire de l'éditorial.
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La croyance honnête ne devrait pas être considérée comme un élément de la défense de commentaire loyal. L'existence de
la croyance honnête subjective et non celle de la croyance honnête objective est considérée comme le principal critère de la
défense de commentaire loyal. La common law dans certains membres du Commonwealth a progressivement délaissé l'examen
de la raisonnabilité des commentaires.
L'exigence de la croyance honnête objective n'assure pas à la réputation une protection utile qui complète celle fournie par les
autres éléments de la défense de commentaire loyal. L'élément du fondement factuel est axé exactement sur la même question.
Le critère servant à déterminer s'il y a diffamation à première vue exclura de la protection de nombreuses situations impliquant
des commentaires qui ne peuvent pas susciter de croyance honnête objective. La défense de commentaire loyal devrait donc
simplement exiger du défendeur qu'il démontre que les propos en cause constituaient un commentaire, reposaient sur des faits
authentiques et portaient sur une question d'intérêt public. En l'espèce, il ne faisait aucun doute que ces trois exigences étaient
remplies.
Si le défendeur parvient à prouver les éléments de la défense de commentaire loyal, il incombera alors au demandeur de
démontrer la question de la malveillance s'il l'allègue. Il n'y avait aucune raison de modifier l'attribution actuelle de la charge
de la preuve ou la nature de l'analyse relative à la malveillance. Le fait d'exiger que les propos soient principalement motivés
par la malveillance pour écarter la défense de commentaire loyal contribue au maintien de l'équilibre entre la protection de la
liberté d'expression et celle de la réputation.
Rothstein, J. (souscrivant en partie à l'opinion de Binnie, J.) : Comme l'a affirmé le juge LeBel, la croyance honnête objective
ne devait pas être établie pour que la défense de commentaire loyal soit retenue. Si la croyance honnête objective s'entend de la
croyance honnête d'une personne quelconque, « quelle que soit la force de ses préjugés, de ses convictions ou de ses préventions
», il n'y avait aucun exemple où il serait impossible de satisfaire au critère de la croyance honnête objective une fois qu'il aura
été démontré que le commentaire reposait sur des faits authentiques. Le critère de la croyance honnête objective a pour seul
effet d'accroître inutilement la complexité de l'analyse du commentaire loyal.
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A.P.R. 112, 6 C.C.L.T. (3d) 171, 2001 NBCA 62, 2001 CarswellNB 190 (N.B. C.A.) — considered
Sim v. Stretch (1936), [1936] 2 All E.R. 1237, 52 T.L.R. 669 (U.K. H.L.) — referred to
Slim v. Daily Telegraph Ltd. (1968), [1968] 1 All E.R. 497, [1968] 2 Q.B. 157 (Eng. C.A.) — considered
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Statutes considered by Binnie J.:
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11
Generally — referred to
s. 2(b) — referred to
Statutes considered by LeBel J. (concurring in part):
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11
Generally — referred to
s. 2(b) — referred to
Treaties considered by Binnie J.:
European Convention for the Protection of Human Rights and Fundamental Freedoms, 213 U.N.T.S. 222; E.T.S. No. 5
Article 10 — referred to
APPEAL by defendant radio broadcaster and radio talk show host from judgment reported at Simpson v. Mair (2006), 2006
BCCA 287, 2006 CarswellBC 1435, 55 B.C.L.R. (4th) 30, 228 B.C.A.C. 1, 376 W.A.C. 1, [2006] 10 W.W.R. 460 (B.C. C.A.),
allowing appeal by plaintiff from judgment dismissing action for damages for libel.
POURVOI formé par les défendeurs, un diffuseur de radio et un animateur de radio, à l'encontre d'un jugement publié à Simpson
v. Mair (2006), 2006 BCCA 287, 2006 CarswellBC 1435, 55 B.C.L.R. (4th) 30, 228 B.C.A.C. 1, 376 W.A.C. 1, [2006] 10
W.W.R. 460 (B.C. C.A.), ayant accueilli l'appel interjeté par la demanderesse à l'encontre d'un jugement ayant rejeté son action
en dommages intérêts pour diffamation.
Binnie J.:
1
This appeal requires the Court to reexamine the defence of fair comment which helps hold the balance in the law
of defamation between two fundamental values, namely the respect for individuals and protection of their reputation from
unjustified harm on the one hand, and on the other hand, the freedom of expression and debate that is said to be the "very life
blood of our freedom and free institutions": Price v. Chicoutimi Pulp Co. (1915), 51 S.C.R. 179 (S.C.C.), at p. 194. Under
the present law, if a plaintiff shows the defendant published something harmful to his or her reputation, then both falsity and
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damage are presumed, and the onus shifts to the defendants to establish an applicable defence, including the defence of fair
comment. In Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067 (S.C.C.), Dickson J., in dissent, identified
the elements of the "fair comment" defence as follows:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognisable as comment;
(d) the comment must satisfy the following objective test: could any man honestly express that opinion on the proved
facts?
(e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that the
defendant was actuated by express malice. [Emphasis in original deleted; pp. 1099-1100.]
(citing Duncan and Neill on Defamation (1978), at p. 62)
Although on that occasion a majority of the Court insisted on framing the honest belief requirement in subjective terms (the
comment must express an opinion honestly held by the speaker), I believe experience has shown that Dickson J.'s "objective"
formulation of the "honest belief test better conforms to the requirements of free expression endorsed as a fundamental value of
our society by s. 2(b) of the Canadian Charter of Rights and Freedoms. Of course, even if the elements of the "fair comment"
defence are established, the plaintiff can still succeed by proving that the defendant was actuated by malice, i.e. for an indirect or
improper motive not connected with the purpose for which the defence exists (Sun Life Assurance Co. of Canada v. Dalrymple,
[1965] S.C.R. 302 (S.C.C.), at p. 309).
2
This is a private law case that is not governed directly by the Charter. Yet it was common ground in the argument before
us that the evolution of the common law is to be informed and guided by Charter values. Particular emphasis was placed on the
importance of ensuring that the law of fair comment is developed in a manner consistent with the values underlying freedom
of expression. However, the worth and dignity of each individual, including reputation, is an important value underlying the
Charter and is to be weighed in the balance with freedom of expression, including freedom of the media. The Court's task is not
to prefer one over the other by ordering a "hierarchy" of rights (Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835
(S.C.C.)), but to attempt a reconciliation. An individual's reputation is not to be treated as regrettable but unavoidable road kill
on the highway of public controversy, but nor should an overly solicitous regard for personal reputation be permitted to "chill"
freewheeling debate on matters of public interest. As it was put by counsel for the intervener Media Coalition, "No one will really
notice if some [media] are silenced; others speaking on safer and more mundane subjects will fill the gap" (factum, at para. 14).
3
The issue of balance is raised here in the context of a "shock jock" radio talk show hosted by the appellant Rafe Mair,
a well-known and sometimes controversial commentator on matters of public interest in British Columbia. The target of his
"editorial" on October 25, 1999 was the respondent Kari Simpson, a widely known social activist. The context was public debate
over the introduction of materials dealing with homosexuality into public schools. Mair and Simpson took opposing sides in
the debate about whether the purpose of this initiative was to teach tolerance of homosexuality or to promote a homosexual
lifestyle. Simpson was a leading public figure in the debate, and the trial judge found that she had a public reputation as a leader
of those opposed to any positive portrayal of a gay lifestyle. The nub of Simpson's complaint is the following portion of the
Rafe Mair editorial broadcast on October 25, 1999:
Before Kari was on my colleague Bill Good's show last Friday I listened to the tape of the parents' meeting the night before
where Kari harangued the crowd. It took me back to my childhood when with my parents we would listen to bigots who
with increasing shrillness would harangue the crowds. For Kari's homosexual one could easily substitute Jew. I could see
Governor Wallace — in my mind's eye I could see Governor Wallace of Alabama standing on the steps of a schoolhouse
shouting to the crowds that no Negroes would get into Alabama schools as long as he was governor. It could have been
blacks last Thursday night just as easily as gays. Now I'm not suggesting that Kari was proposing or supporting any kind
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of holocaust or violence but neither really — in the speeches, when you think about it and look back — neither did Hitler
or Governor Wallace or [Orval Faubus] or Ross Barnett. They were simply declaring their hostility to a minority. Let the
mob do as they wished.
(The full text of the editorial is attached in the Appendix).
4
The courts in British Columbia were divided on the legal outcome. The trial judge dismissed the action on the basis that,
while statements complained of in the editorial (in particular the imputation that Simpson "would condone violence toward
gay people") were defamatory, nevertheless, the defence of fair comment applied and provided a complete defence ((2004), 31
B.C.L.R. (4th) 285, 2004 BCSC 754 (B.C. S.C.), at para. 6). The Court of Appeal reversed ((2006), 55 B.C.L.R. (4th) 30, 2006
BCCA 287 (B.C. C.A.)). In its view, the defence of fair comment was not available because there was no evidentiary foundation
for the imputation that Simpson would condone violence; nor had Mair testified that he had an honest belief that Simpson would
condone violence. In my view, with respect, the Court of Appeal unduly favoured protection of Kari Simpson's reputation in
a rancourous public debate in which she had involved herself as a major protagonist. The factual basis of the editorial was
Simpson's speech. Mair stated in the editorial that he had listened "to the tape of the parents' meeting the night before where
Kari harangued the crowd". Simpson had been making speeches in a similar vein for some time. Whatever view one may take
of Mair's commentary, the factual basis of the controversy was indicated in the editorial and widely known to his listeners. In
the absence of demonstrated malice on his part (which the trial judge concluded was not a dominant motive), his expression of
opinion, however exaggerated, was protected by the law. We live in a free country where people have as much right to express
outrageous and ridiculous opinions as moderate ones. I would therefore allow the appeal.
I. Facts
5 Rafe Mair's radio talk show is carried on station CKNW owned and operated by the appellant WIC Radio Ltd., which accepts
legal responsibility for the broadcast. Mair has a reputation for provoking controversy. With controversy has come a measure of
commercial success. His listeners expect to hear extravagant opinions and, according to his counsel, discount them accordingly.
6 The trial judge found that Kari Simpson was a social activist with "a public reputation as a leader of those opposed to schools
teaching acceptance of a gay lifestyle" (para. 10). Simpson had earlier opposed three books placed in Surrey schools which
portrayed family units with same-sex parents. She helped write and promote a Declaration of Family Rights which asserted that
children should not be exposed to any teaching which "portrays the lifestyle of gays ... as one which is normal, acceptable or
must be tolerated" (A.R., at p. 387). The document included a form to be sent by parents to their children's schools as follows:
...
NOTICE IS HEREBY GIVEN:
... that [child's name, date of birth] ... must not by any teacher or, through any teacher, any other persons or resource
materials, or the learning environment, be exposed to and/or involved in any activity or program which:
1. Discusses or portrays the lifestyle of gays, lesbians, bisexual and/or transgendered individuals as one which is
normal, acceptable or must be tolerated; ...
(Declaration of Family Rights (A.R., at p. 387)
It seems that Kari Simpson relished her role as a public figure. At one point Simpson faxed Mair a cover article about herself
in British Columbia Report magazine entitled "The Most Dangerous Woman in B.C." (November 24, 1997).
7
The trial judge found that Kari Simpson's reputation was earned as a result of her "very public actions and words" (para.
10). Further, "[h]er reputation was fairly characterized by Mair at trial as the person who was associated by the media with
the anti-gay side" (para. 11). This characterization is supported by various of Kari Simpson's speeches put in evidence at the
trial, including the following extracts.
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There is another group within the homosexual community though who is very much politically driven. These people want
your children.... [W]hen homosexuality takes on all the aspects of a political movement it too becomes a war.... And the
spoils turn out to be our children. An exaggeration? Well, what are we to think when militant homosexuals seek to lower
the age of consensual sexual intercourse between homosexual men and young boys to the age of 14.
(Speech at Fort St. John (April 3, 1997), at p. 17; A.R., at p. 510)
The theme of confrontation recurs in many of Simpson's speeches made exhibits at trial:
I talk about that because this is a war. It's not going to go away that easy. And usually the first casualty of war is truth, the
second casualty is our children. How many here will put their hands up today and say, "I will not let the second casualty
be my children."
.....
It is a war. Quite often people when they first go out they say, "Oh, Kari, somebody said something mean to me," and I go
"uh, uh." I said, "War, you shoot, they shoot." Your aim is better. It's really not complicated.
(Speech at Prince George (May 1997), at pp. 17 and 66; A.R., at pp. 595 and 644)
Kari Simpson expressed the view that "tolerance" was driven by "political correctness":
Is homosexuality normal? No. Does that mean that people shouldn't indulge in it? Quite frankly, that's their right.... But
it's not normal. It's a little bit like saying smoking is healthy, you know.
Is homosexuality acceptable? In my household, no, absolutely not. It's destructive.
.....
The one that really got people was when we knew and we deliberately put [into the Declaration of Family Rights] "must
be tolerated", because, you see, we're conditioned in this politically correct insanity to believe that we have to tolerate
everything, that we're not permitted to discriminate. Well, I think that those words need to be rehabilitated just a little bit.
.....
Is it up to the state to dictate to me or my children what we must tolerate? I don't think so. Quite frankly, I'm tired of it.
So I really encourage you please, we need your help. War is not cheap, people, and we're in a war. We're in a war for the
identity of this nation, for the identity of our children, for their future.
(Speech at Salmon Arm (May 18, 1999), at pp. 41-43 and 72; A.R., at pp. 691-93)
8
The trial judge also emphasized that Simpson championed her views through democratic means, not violence. She
encouraged sympathetic members of her audience to exercise influence through pressure on politicians at all levels. She urged
her listeners "to vote, to write, and to speak out about their values and views" (para. 15). "As people as voters and tax payers
you have enormous power. Do not underestimate the value of a phone call" (A.R. at p. 535). "Our mandate [Citizen Research
Institute] is to ensure that the electorate is informed and participating in an informed way in the politics of the province" (A.R.,
at p. 652). Typical of her speeches is the following exhortation:
Your phone can do marvelous things back east where they need to be woken up. They think they're so politically savvy
back there, but they really haven't got the sport down pat yet. Yes, out here in British Columbia it is a sport. That's why
they want to take our guns away. We know how to shoot.
(Speech at Prince George (May 1997), at pp. 68-69; A.R., at pp. 646-47)
9
Simpson claimed that certain words in the October 25 broadcast were defamatory in their ordinary and natural meaning.
Simpson alleged, as well, that the following defamatory innuendos were conveyed by words in the broadcast: a) that she had
advocated or was in favour of parents taking their children out of school because the children's teacher was gay; b) that she
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advocated keeping gay people out of Surrey's public schools; c) that she was hostile toward gay people to the point that she
would condone violence toward gay people; d) that she preaches hatred against gay people; e) that she rants against gay people
in a way that would influence someone to take the law into his own hands and do them harm; f) that she would employ tactics
against gay people similar to those used by Hitler and other bigots, such as former State Governor George Wallace, Governor
Ross Barnett and Governor Orval Faubus; and g) that she is a dangerous bigot apt to cause harm to gay people. At trial, Mair
testified that no such imputations of violence were intended by him nor in fact made. He said:
I didn't say that Kari is — is a violent person or would want violence to happen. I don't think that — I think that would
be the furthest thing from her mind. I think she's, in her own mind, at least, a gentle person. I'm not talking really about
what Kari is. I'm talking about what the consequences of thinking that you're doing the right thing this way under these
circumstances may well be." (A.R., at p. 340)
I. Judicial History
A. Supreme Court of British Columbia (Koenigsberg J.) ((2004), 31 B.C.L.R. (4th) 285, 2004 BCSC 754 (B.C. S.C.)
10
The trial judge noted Mair's comparisons of Simpson in her public persona to Hitler, Wallace, Faubus, Barnett, the
KKK and skinheads. The meaning to be ascribed to these comparisons is that Simpson "would condone violence" (para. 6);
this imputation was found to be defamatory. Further, the following words, having regard to the comparisons, were also found
to be defamatory:
Kari Simpson is, thank God, permitted in our free society to say what she wishes. But the other side of the free speech
coin is a public decent enough to know a mean-spirited, power mad, rabble rousing and yes, dangerous bigot, when they
see one. [para. 31]
11
As to the defence of fair comment, the trial judge found that the facts stated in the editorial were true (para. 44). Kari
Simpson had spoken on Bill Good's show, and at a rally the night before. On both occasions she was "on message". Other facts
of the controversy were well known at the time though unstated in the editorial (e.g. that Simpson was an active promoter of
the Declaration of Family Rights (para. 52)). The trial judge concluded:
[T]he defence has established that every element of the factual foundation was either stated or publicly known; that Mair
was aware of them all; and that they were all substantially true in the sense that they were true in so far as they go to the
pith and substance of the opinion Mair expressed. [para. 61]
12
The trial judge found that the editorial was directed to a matter of public interest. The issues underlying the broadcast
such as tolerance, discrimination, and the place for discussion of homosexuality in public schools, were matters of widespread
controversy. The trial judge found (at paras. 64-66) that there was no basis upon which to challenge that Mair honestly believed
what he said. There was some evidence of intrinsic malice:
There is no question, in my view, that the language, tone of voice and characterizations utilized by Mair in both the editorial
in issue and earlier editorials were a display of both personal animosity toward the plaintiff and contempt for her character
and her ideas, as well as a desire to harm her reputation. [para. 70]
The trial judge also felt that Mair's editorial was a "display of both personal animosity toward the plaintiff ... as well as a desire
to harm her reputation" (para. 70). Nevertheless, she concluded that malice was not the dominant motive for the offending
editorial and so did not defeat the defence of fair comment. Accordingly, Simpson's action was dismissed.
B. British Columbia Court of Appeal (Southin, Prowse and Thackray JJ.A.) (Simpson v. Mair (2006), 55 B.C.L.R. (4th)
30, 2006 BCCA 287 (B.C. C.A.))
13
The trial judgment was reversed. In the view of Southin J.A., speaking for herself and Thackray J.A., the trial judge
had "failed to apply the test of honest belief in the defamatory imputation" (para. 34). The question, she said, was whether to
succeed in the defence of fair comment, the defendant must honestly believe in the imputation (i.e. the innuendo that Simpson
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"would condone violence toward gay people", found by the trier of fact) or "need he only have an honest belief in what he
himself subjectively intended by the words which he used?" (para. 37). Subjectively, Mair had intended to convey simply that
Simpson is an intolerant bigot. If that was all he had said, he would be entitled to succeed because the facts indicate that this was
his honest belief. However, Southin J.A. pointed out, the trial judge concluded, in para. 30 of her reasons, that the objectively
reasonable meaning of Mair's words was that "the plaintiff would condone violence". She held this was an imputation of fact,
not comment, and that there was "no evidentiary foundation for a finding that the appellant would condone violence" (para. 43).
Prowse J.A. delivered brief concurring reasons. The case was therefore sent back to the trial judge for an assessment of damages.
III. Analysis
14
In the almost 30 years since Cherneskey, courts across the common law world have re-examined the balance between
freedom of expression and the protection of private reputation.
15
The function of the tort of defamation is to vindicate reputation, but many courts have concluded that the traditional
elements of that tort may require modification to provide broader accommodation to the value of freedom of expression. There
is concern that matters of public interest go unreported because publishers fear the ballooning cost and disruption of defending
a defamation action. Investigative reports get "spiked", the Media Coalition contends, because, while true, they are based on
facts that are difficult to establish according to rules of evidence. When controversies erupt, statements of claim often follow as
night follows day, not only in serious claims (as here) but in actions launched simply for the purpose of intimidation. Of course
"chilling" false and defamatory speech is not a bad thing in itself, but chilling debate on matters of legitimate public interest
raises issues of inappropriate censorship and self-censorship. Public controversy can be a rough trade, and the law needs to
accommodate its requirements.
16
Canadian courts have frequently pointed to the need to develop the common law in accordance with Charter values,
including the law of defamation:
Historically, the common law evolved as a result of the courts making those incremental changes which were necessary
in order to make the law comply with current societal values. The Charter represents a restatement of the fundamental
values which guide and shape our democratic society and our legal system. It follows that it is appropriate for the courts
to make such incremental revisions to the common law as may be necessary to have it comply with the values enunciated
in the Charter.
(Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), per Cory J., at para. 92)
See also, Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573 (S.C.C.), at p. 603. Traditionally, the freedom of
expression enjoyed by the media has been considered no greater than that of other members of the Canadian community (Doyle
v. Sparrow (1979), 27 O.R. (2d) 206 (Ont. C.A.), per MacKinnon A.C.J.O., at p. 208, leave to appeal refused, [1980] 1 S.C.R.
xii (S.C.C.)). Nevertheless, it is worth noting that, s. 2(b) of the Charter specifically refers to "freedom of the press and other
media of communication", presumably to underline their importance in our public life.
A. Imputations of Fact Versus Comment
17
The appellants claim that while the trial judge properly treated the imputation that Simpson would condone violence as
a comment, the Court of Appeal mischaracterized it as a statement of fact, to which, of course, different defences apply. The
reasons of the Court of Appeal are not altogether clear on this point. Southin J.A., after quoting at length from various court
decisions, concluded without further discussion:
Applying these authorities, I come to the conclusion that the learned judge's conclusion, both as judge and jury, as to the
defamatory meaning of these words, excludes any further consideration of fair comment because there is no evidentiary
foundation for a finding that the appellant would condone violence. [Emphasis added; para. 43.]
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Courts do not ordinarily refer to a comment as "a finding", and Southin J.A.'s characterization persuades the appellants that the
Court of Appeal wrongly reversed the trial judgment
on the basis that the statement in question required factual proof and therefore could not be defended as fair comment.
They did so without any deference or indication of a palpable or overriding error by the trial judge in her finding that the
words were comment. [Factum; para. 80]
(1) Imputations of Fact
18 The appellants argue that even if the Court of Appeal decided the appeal on the basis that the imputation "would condone
violence" is a fact requiring a demonstration of truth, and even if the court was correct to do so, they are, nevertheless, entitled
to succeed on the basis of a "responsible journalism" defence, based on developments in other common law jurisdictions. The
appellants cite cases in Australia, New Zealand and the United Kingdom on this point.
19
I do not propose to deal with this argument at length because, in my view, this is a case of comment, not imputation of
fact. However, having regard to the full argument placed before us, I will briefly take note of the contending positions, which
will have to await resolution for another appeal.
20
In Reynolds v. Times Newspapers Ltd., [1999] 4 All E.R. 609 (U.K. H.L.), the House of Lords decided that the common
law doctrine of qualified privilege has enough "elasticity" (p. 625) to accommodate freedom of the media in a manner consistent
with the freedom of expression guaranteed by Article 10 of the European Convention on Human Rights. "[T]here are occasions
when the public interest requires that publication to the world at large should be privileged" (p. 617), depending on such matters
as the seriousness of the allegation, the nature of the information published, the extent to which the subject matter is a matter
of public concern, the source of the information and the steps taken to verify its truth (p. 626). Where it applies, the "public
interest defence of responsible journalism" protects the journalist even where he or she got material facts wrong. Later English
authority has noted that the effect of the Reynolds test is to shift the qualified privilege from the "occasion" to the specific
publication; Loutchansky v. Times Newspapers Ltd. (Nos. 2-5), (2001), [2002] 2 W.L.R. 640 (Eng. C.A.). See also: Bonnick v.
Morris (2002), [2003] 1 A.C. 300 (Jamaica P.C.); Jameel v. Wall Street Journal Europe SPRL (No.3), [2006] 4 All E.R. 1279
(Eng. H.L.); Cusson v. Quan (2007), 286 D.L.R. (4th) 196, 2007 ONCA 771 (Ont. C.A.) (leave to appeal granted by SCC April
3, 2008 [2008 CarswellOnt 1862 (S.C.C.)]; hearing pending).
21
Reliance was also placed by the appellants on the decisions of the High Court of Australia which has accepted a more
narrow "government and political matters" defence. In Lange v. Australian Broadcasting Corp. (1997), 145 A.L.R. 96 (Australia
H.C.), at p. 117, it was held that "the reputations of those defamed by widespread publications will be adequately protected by
requiring the publisher to prove reasonableness of conduct... [or] if the person defamed proves that the publication was actuated
by common law malice".
22 As in England, the Australian adaptation of qualified privilege would put the onus on the media to prove reasonableness
of conduct rather than on the plaintiff to prove lack of due diligence or negligence. Moreover, it is argued that this approach
would effectively sideline the issue of malice because a finding that the media acted reasonably would potentially foreclose a
concurrent finding of malice in respect of the same publication.
23
Recent New Zealand authority approaches qualified privilege from a different perspective. In Lange v. Atkinson, [2000]
NZCA 95 (New Zealand P.C.), the New Zealand Court of Appeal disagreed with both the House of Lords in Reynolds and
the Australian High Court in Lange , that a "responsible journalism" or "reasonableness" requirement should be imposed as a
condition precedent to an occasion being classified as one of "qualified privilege":
We are not persuaded that in the New Zealand situation matters such as the steps taken to verify the information, the
seeking of comment from the person defamed, and the status or source of the information, should fall within the ambit of
the inquiry into whether the occasion is [para. 38]
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A more appropriate control mechanism, in the New Zealand view, is to seek flexibility in the definition of malice, the proof of
which lies on the plaintiff. Thus the privilege would be defeated if the plaintiff could show either that the publisher "knew he
was not telling the truth, or was reckless in that regard" (para. 51), citing Botiuk v. Toronto Free Press Publications Ltd., [1995]
3 S.C.R. 3 (S.C.C.), at para. 79. In effect, the New Zealand doctrine rests on a public interest doctrine of proof of irresponsible
journalism.
24
While the legal position in both Australia and New Zealand was influenced by statutory provisions that have no direct
counterpart in Canada, the Canadian law of qualified privilege will necessarily evolve in ways that are consistent with Charter
values. At issue will be both the scope of the qualified privilege (Reynolds is broader) and whether the burden of proof of
responsible journalism should lie on the defendant (Reynolds) or irresponsible journalism on the plaintiff (Lange v. Atkinson).
25
Despite the variations of the "responsible journalism" defence urged in argument, the fact is that Mair does not claim to
have acted reasonably in relation to the publication of facts subsequently shown to be false. He says he editorialized on facts
that were shown to be true. Commentators are allowed broad latitude under the existing law of fair comment. Despite some
ambiguity about the basis of the majority decision of the B.C. Court of Appeal, as more fully discussed below, fair comment
is the essence of his defence.
B. Distinguishing Fact From Comment
26
The pleaded innuendo that Simpson was so "hostile toward gay people to the point that she would condone violence
toward gay people" (Trial reasons, at para. 19, emphasis added; emphasis in original deleted), is framed as an inference ("would
condone violence") from a factual premise, (i.e. was so "hostile toward gay people"). In Ross v. N.B.T.A. (2001), 201 D.L.R.
(4th) 75, 2001 NBCA 62 (N.B. C.A.), at para. 56, the New Brunswick Court of Appeal correctly took the view that "comment"
includes a "deduction, inference, conclusion, criticism, judgment, remark or observation which is generally incapable of proof."
Brown's Law of Defamation in Canada (2nd ed. (loose-leaf)) cites ample authority for the proposition that words that may
appear to be statements of fact may, in pith and substance, be properly construed as comment. This is particularly so in an
editorial context where loose, figurative or hyperbolic language is used (Brown, vol. 4, at p. 27-317) in the context of political
debate, commentary, media campaigns and public discourse. See also, R. D. McConchie and D. A. Potts, Canadian Libel and
Slander Actions (2004), at p. 340.
27
The respondent on this appeal did not challenge the view that Mair's imputation that Simpson "would condone violence
toward gay people" was a comment not an imputation of fact (factum, at para. 40). I agree that the "sting" of the libel was a
comment and it would have been understood as such by Mair's listeners. "What is comment and what is fact must be determined
from the perspective of the reasonable viewer or reader'", Ross, per Daigle C.J. N.B., at para. 62. Mair was a radio personality
with opinions on everything, not a reporter of the facts. The applicable defence was fair comment. On that point, I agree with
the trial judge.
C. The Test for Fair Comment
28
For ease of reference, I repeat and endorse the formulation of the test for the fair comment defence set out by Justice
Dickson, dissenting, in Cherneskey as follows:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognisable as comment;
(d) the comment must satisfy the following objective test: could any [person] honestly express that opinion on the
proved facts?
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(e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that
the defendant was [subjectively] actuated by express malice. [Emphasis added; emphasis in original deleted; pp.
1099-1100.]
(citing Duncan and Neill on Defamation (1978), at p. 62)
I note, parenthetically, that Duncan and Neill subsequently reformulated proposition (d) to say: "Could any fair-minded man
honestly express that opinion on the proved facts?"; Duncan and Neill on Defamation (2nd ed. 1983), at p. 63 (emphasis added).
In my respectful view, the addition of a qualitative standard such as "fair minded" should be resisted. "Fair-mindedness" often
lies in the eye of the beholder. Political partisans are constantly astonished at the sheer "unfairness" of criticisms made by their
opponents. Trenchant criticism which otherwise meets the "honest belief criterion ought not to be actionable because, in the
opinion of a court, it crosses some ill-defined line of "fair-mindedness". The trier of fact is not required to assess whether the
comment is a reasonable and proportional response to the stated or understood facts.
D. The Comment Must be Based on Fact and Related to a Matter of Public Interest
29 The Canadian Civil Liberties Association ("CCLA") argues that to bring the common law of defamation into compliance
with the Charter requires "a presumption in favour of expressive activity", so that a plaintiff ought to bear the initial onus of
establishing that the defendant's defamatory comment (i) is not a comment at all but a fact which must be proven or otherwise
justified, or (ii) is not a comment on a question of public interest.
30
I do not think a shift of onus on these points is required. In the first place, the Charter is about "expressive activity"
but it also protects the dignity and worth of individuals, whose reputation may be their most valued asset. Plaintiffs must prove
defamation to get their case on its feet. At that point, it is the media that seeks to excuse defamatory remarks on the basis that
they are "comment" on a "matter of public interest". Ordinary principles of litigation put the burden of proof on the party making
the assertion (Ontario Equitable Life & Accident Insurance Co. v. Baker, [1926] S.C.R. 297 (S.C.C.)). In any event, the onus
on these two issues is relatively easy to discharge. The public interest is a broad concept. The cases establish that the notion
of "comment" is generously interpreted. Putting the onus on the defendant in these respects is not too high a price to pay for a
defamer to avoid legal liability for an allegation already found to have wronged the plaintiff's reputation.
E. Existence of a Factual Foundation
31
It is true that "[t]he comment must explicitly or implicitly indicate, at least in general terms, what are the facts on which
the comment is being made"; Brown, vol. 2, p. 15-36, and Gatley on Libel and Slander (10th ed. 2004), at para 12.12. What is
important is that the facts be sufficiently stated or otherwise be known to the listeners that listeners are able to make up their
own minds on the merits of Mair's editorial comment. If the factual foundation is unstated or unknown, or turns out to be false,
the fair comment defence is not available: Chicoutimi Pulp, at p. 194.
32
On this point, as mentioned, Southin J.A. concluded that there could be no "consideration of fair comment because
there is no evidentiary foundation for a finding that the appellant would condone violence" (para. 43). Perhaps Southin J.A.
meant that Mair's comment was too remote from the facts to which his listeners understood the comment related, or perhaps she
concluded that Mair's factual premise that Kari Simpson was so deeply hostile to the gay community's initiative was unproven.
Southin J.A. did not elaborate.
33 In Vander Zalm v. Times Publishers (1979), 96 D.L.R. (3d) 172 (B.C. S.C.), the trial court gave judgment for the plaintiff,
but the Court of Appeal, in reversing ((1980), 109 D.L.R. (3d) 531 (B.C. C.A.), at p. 536), observed that the trial judge held
that the defence failed because the facts pleaded as the basis for the alleged comment "could not ... fairly lead to the imputation
arising from the cartoon" (emphasis added). The Court of Appeal held that on making this finding the judge applied the wrong
test; the proper test being whether the comment made by the cartoon met the test of fair comment, which the evidence indicated
that it did. The trial judge spoke of facts "fairly" giving rise to the comment, thereby introducing an unwelcome requirement of
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reasonableness and proportionality. Southin J.A. in the present case more prudently spoke of "no evidentiary foundation" (para.
43; emphasis added).
34
I agree with Southin J.A. that a properly disclosed or sufficiently indicated (or so notorious as to be already understood
by the audience) factual foundation is an important objective limit to the fair comment defence, but the general facts giving
rise to the dispute between Mair and Simpson were well known to Mair's listening audience, and were referred to in part in
the editorial itself. Simpson's involvement in the Declaration of Family Values was familiar to Mair's audience. Her repeated
invitations to her followers to pick up the phone and call talk shows and politicians assured her views a measure of notoriety
(Barltrop v. Canadian Broadcasting Corp. (1978), 25 N.S.R. (2d) 637 (N.S. C.A.). The respondent has offered no persuasive
reason to justify the Court of Appeal's interference with the trial judge's conclusion that
the defence has established that every element of the factual foundation was either stated or publicly known; that Mair was
aware of them all; and that they were all substantially true in the sense that they were true in so far as they go to the pith
and substance of the opinion Mair expressed. [para. 61]
This provides a sufficient launching pad for the defence of fair comment.
F. The Honest Belief Requirement
35
The respondent Simpson relies on this Court's judgment in Cherneskey, for the proposition, as stated by Ritchie J., at
p. 1081, that
it is an essential ingredient to the defence of fair comment that it must be the honest expression of the writer's opinion ...
Simpson's argument on this point therefore runs as follows. Although the trial judge found Mair had an honest belief in the
comment Mair subjectively thought he was making (that Simpson is a bigot), there was no evidence that he honestly believed
the innuendo imputed to his words by the trial judge (that Simpson "would condone violence toward gay people"). On this
view, if Mair had simply sworn that he honestly believed that Simpson condoned violence (leaving aside the debate about the
ambiguity of the word "condoned"), he would have had a good defence. However, Mair undermined his own legal position (so
goes the argument) by persisting at trial in talking about Simpson's alleged bigotry and intolerance with the result that he was
never asked in chief or cross-examination about his honest belief in the pleaded innuendo that Simpson condoned violence. He
stuck to his belief that "Kari Simpson is not a violent person." It seems to me that defamation proceedings will have reached
a troubling level of technicality if the protection afforded by the defence of fair comment to freedom of expression ("the very
lifeblood of our freedom") is made to depend on whether or not the speaker is prepared to swear to an honest belief in something
he does not believe he ever said.
(1) Is There Still a Role for Honest Belief?
36
Concern about the obvious anomalies in such a requirement has prompted the intervener CCLA to urge that "the honest
belief requirement be eliminated" altogether (factum, at para. 7), despite the description in Cherneskey, at p. 1082, of honesty
of belief as the "cardinal test" of the defence of fair comment (Ritchie J. quoting Lord Denning in Slim v. Daily Telegraph Ltd.,
[1968] 1 All E.R. 497 (Eng. C.A.), at p. 503). I do not think abolition of the requirement of honest belief, however formulated,
would be "incremental". In R. v. Salituro, [1991] 3 S.C.R. 654 (S.C.C.), the Court said, at p. 670:
The judiciary should confine itself to those incremental changes which are necessary to keep the common law in step with
the dynamic and evolving fabric of our society.
Nor does the desire to evolve the common law to reflect Charter values require such a fundamental shift, in my opinion.
37
The common law judges long ago decided that the gravamen of the defence of fair comment would not be the
reasonableness or proportionality of the comment in relation to the facts (which would, of course, create stronger protection for
the person defamed, but would depend in its application on the mental yardstick employed by a particular court) but whether
the comment reflected honest belief. The intervener Media Coalition would substitute for honest belief the requirement that
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the relationship of the comment to the facts merely "be one of relevancy" (transcript, at p. 54). However, there is a world of
difference between an attack made without honest belief and an attack whose relevance to the underlying facts may be disputed.
By way of illustration, reference may be made to a famous exchange in the 1954 U.S. Senate Army-McCarthy Hearings when
Joseph Welch, counsel to the U.S. army, denounced the scandal mongering Senator for a smear of one of Welch's associates:
"... Let us not assassinate this lad further, Senator. You have done enough. Have you no sense of decency, sir, at long last?
Have you left no sense of decency?" Welch then rose and walked from the room, which exploded in applause.
(G. R. Stone, "Free Speech in the Age of McCarthy: A Cautionary Tale" (2005), 93 Cal. L. Rev. 1387, at p. 1402)
The effect of Welch's dramatic departure would have been very different had he exited with the cry: "Have you left no sense
of relevance?"
38
The relevancy of the comment to the facts has long been part (but only part) of the fair comment test as is shown in
paragraph (b) in Dickson J.'s list: see also McQuire v. Western Morning News Co., [1903] 2 K.B. 100 (Eng. K.B.), at p. 113. As
Gaynor J. put it in Howarth v. Barlow, 99 N.Y.S. 457 (U.S. N.Y.A.D. 1906), at p. 459:
That such opinions or inferences are far fetched, high strung, or severely moral, or contrary to other opinions or inferences
that seem more reasonable, does not matter so long as there be a basis for them in the acts or words of the person who
is the subject of such criticism.
39 Of course it is true that the comment must have "a basis" in the facts, but a requirement that the comment be "supported by
the facts", read strictly, might be thought to set the bar so high as to create the potential for judicial censorship of public opinion.
Even the assessment of "relevance" has in the past misled courts into asking whether the facts "warranted" the comment, or
whether the comment "fairly" arose out of the facts (Vander Zalm), or other such judgmental evaluations. Insistence on a court's
view of reasonableness and proportionality was thought to represent too great a curb on free expression, but it was not too much
to ask a defamer to profess an honest belief in his or her defamatory comment. If the speaker, however misguided, spoke with
integrity, the law would give effect to freedom of expression on matters of public interest.
40 "Honest belief, of course, requires the existence of a nexus or relationship between the comment and the underlying facts.
Dickson J. himself stated the test in Cherneskey as "could any man honestly express that opinion on the proved facts" (p. 1100;
emphasis added). His various characterizations of "any man" show the intended broadness of the test, i.e. "however prejudiced
he may be, however exaggerated or obstinate his views" (at p. 1103, citing Merivale v. Carson (1887), 20 Q.B.D. 275 (Eng.
C.A.), at p. 281). Dickson J. also agreed with the comment in an earlier case that the operative concept was "honest" rather than
'fair' lest some suggestion of reasonableness instead of honesty should be read in" (p. 1104).
41
There is a further practical objection to the proposal of the CCLA and the Media Coalition to eliminate altogether the
honest belief requirement. By way of explanation to a jury of what is meant by the test of whether the comment is based on
relevant or true facts, the court would have to warn the jury not to embark on a reasonableness inquiry. An effective way of
explaining to the jury how the necessary connection between the comment and the facts is to be established would be to tell
them to ask themselves the question: could any person honestly express that opinion on the proved facts? We would therefore
be back at the point of departure.
(2) The Cherneskev Case
42 Curiously, Cherneskey also involved a strange debate over the role and function of "honest belief. In that case, a couple of
law students had written a provocative letter to the editor of the Saskatoon Star-Phoenix which was found to have libelled a city
alderman as a racist. The newspaper published the letter but its publisher testified at trial that he did not agree with its contents.
The letter writers were not called to testify. In the absence of any evidence from anybody associated with its publication that the
letter represented his, her or its "honest belief, it was held in this Court by a 6-3 majority that the defence of fair comment was
not available because the newspaper offered no proof that the defamatory opinions were "honestly held" by the actual writers.
Dickson J., dissenting, pointed out with justice that
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Newspapers will not be able to provide a forum for dissemination of ideas if they are limited to publishing opinions with
which they agree.... The integrity of a newspaper rests not on the publication of letters with which it is in agreement, but
rather on the publication of letters expressing ideas to which it is violently opposed. [p. 1097]
43
The Dickson J. test may be thought to marginalize the "honest belief requirement, as it is possible to imagine most silly
or ridiculous opinions finding a home somewhere in the minds of silly or ridiculous people. However, his dissent was really
driven by an appreciation that the originator and the publisher of a defamatory comment play different roles. Nobody expects
the newspaper publisher personally to have an honest belief in all of the contradictory opinions expressed on a "letters to the
editor" page, much of it inspired by disagreement with something the newspaper itself has said in an editorial. Dickson J. was
responding to the need to protect free expression on matters of public interest in a democratic society.
44
Nevertheless, it remains true that an effective way to establish that somebody could "honestly express that opinion on
the proved facts" is to call the defamer (if available) to establish that he or she did indeed express an honest belief. As the
philosopher Bertrand Russell once observed with suitable gravity, the existence of a thing is absolute proof of its possibility.
45
Other complexities of the "honest belief requirement emerge in the present appeal. Mair's editorial about Kari Simpson
clearly defamed her. Attributing to Simpson bigotry of a type associated with Hitler and a couple of notoriously racist Governors
in the Southern United States at the height of the desegregation crisis would, I think, tend to lower her in the opinion of rightthinking people (some might call it a "smear"), and the appellants were right to concede the point in this Court. That being the
case, it was entirely proper to have Mair go into the witness box to affirm his honest belief in what he had said about her. Yet
that was not the end of the issue.
46
The trial judge found a difference between what Mair subjectively intended to say (Simpson is a bigot) and objectively
what he is taken to have said (Simpson would condone violence). The gap between the intended meaning and what the court
determined to be the effect Mair's words conveyed to reasonable members of the audience has important implications. On the
test of subjective honest belief applied by the Court of Appeal, Mair would be robbed of his defence, even though on the public
record someone could honestly express the view imputed to him that Simpson "would condone violence toward gay people",
and thus the objective honest belief test would be met.
47
It may be noted that such circumstances are not uncommon. In much modern media, personalities such as Rafe Mair
are as much entertainers as journalists. The media regularly match up assailants who attack each other on a set topic. The
audience understands that the combatants, like lawyers or a devil's advocate, are arguing a brief. What is important in such a
debate on matters of public interest is that all sides of an issue are forcefully presented, although the limitation that the opinions
must be ones that could be "honestly expressed] ... on the proved facts" provides some boundary to the extent to which private
reputations can be trashed in public discourse.
48
Of course the law must accommodate commentators such as the satirist or the cartoonist who seizes on a point of view,
which may be quite peripheral to the public debate, and blows it into an outlandish caricature for public edification or merriment.
Their function is not so much to advance public debate as it is to exercise a democratic right to poke fun at those who huff
and puff in the public arena. This is well understood by the public to be their function. The key point is that the nature of the
forum or the mode of expression is such that the audience can reasonably be expected to understand that, on the basis of the
facts as stated or sufficiently indicated to them, or so generally notorious as to be understood by them, the comment is made
tongue-in-cheek so as to lead them to discount its "sting" accordingly. In Cherneskey, Dickson J. emphasized that "the objective
limits of fairness [i.e., fair comment] are very wide" (p. 1109). The accuracy of this observation is born out in Vander Zalm
where the defendant, a political cartoonist, had drawn a cartoon of the plaintiff, a Cabinet Minister then holding the office of
Minister of Human Resources in British Columbia, which appeared on the editorial page of the Victoria Times. The cartoon,
which was uncaptioned, depicted the plaintiff William Vander Zalm with an evil grin on his face, seated at a table, and engaged
in plucking the wings from a fly. Other flies, without wings, were shown moving around on the table. On the plaintiff's lapel
were inscribed the words "HUMAN RESOURCES". The Court of Appeal found that both the cartoonist and the Victoria Times
publisher had satisfied the "honest belief test.
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(3) The Test is Whether Anyone Could Honestly Have Expressed the Defamatory Comment on the Proven Facts
49
The test represents a balance between free expression on matters of public interest and the appropriate protection of
reputation against damage that exceeds what is required to fulfill free expression requirements. The objective test is now widely
used in common law jurisdictions as the "honest belief component of fair comment, including the United Kingdom: Telnikoff
v. Matusevitch, [1991] 3 W.L.R. 952 (Eng. H.L.), quoting with approval Dickson J.'s dissent, at p. 959. In Australia, the High
Court recently affirmed a similar approach; see the observation of Gleeson C.J.:
The protection from actionability which the common law gives to fair and honest comment on matters of public interest
is an important aspect of freedom of speech. In this context, "fair" does not mean objectively reasonable. The defence
protects obstinate, or foolish, or offensive statements of opinion, or inference, or judgment, provided certain conditions
are satisfied. The word "fair" refers to limits to what any honest person, however opinionated or prejudiced, would express
upon the basis of the relevant facts.
(Channel Seven Adelaide Pty Ltd. v. Manock, (2007) 241 A.L.R. 468, [2007] H.C.A. 60 (Australia H.C.), at para. 3
(emphasis added))
In New Zealand, the objective test at common law has now been replaced by a more subjective test in the Defamation Act 1992,
s. 10. See generally B. Marten, "A Fairly Genuine Comment on Honest Opinion in New Zealand" (2005) 36 V. U. W.L.R. 127;
Mitchell v. Sprott [[2001] NZCA 343 (New Zealand C.A.)], [2002] 1 N.Z.L.R. 766.
50
Admittedly, the "objective" test is not a high threshold for the defendants to meet, but nor is it in the public interest to
deny the defence to a piece of devil's advocacy that the writer may have doubts about (but is quite capable of honest belief)
which contributes to the debate on a matter of public interest.
51
Of course, even the latitude allowed by the "objective" honest belief test may be exceeded. "Comment must be relevant
to the facts to which it is addressed. It cannot be used as a cloak for mere invective"; Reynolds, at p. 615.
(4) "Malice" Does Not Provide an Adequate Substitute for the Honest Belief Component of the Fair Comment Defence
52

As usual, the debate is about onus:
It is difficult to know whether malice is an element to be considered independently of the issue of fairness, and thus a
matter which the plaintiff must prove to defeat the defence of fair comment, or to be treated as part of the issue of fairness,
which the defendant must prove in order to establish that element of the defence. ... [I]f the issue is treated as one which
goes to the question of fairness, the defendant has the burden of showing it was fair. This latter position appears to have
gained some acceptance in Ontario.
(Brown at p. 15-101)

At this point in the analysis, the comment will have been found to be defamatory and the defendant is scrambling for a defence.
Interveners supporting the media suggested that "honest belief, however formulated, should be pushed into the analysis of
malice, where the plaintiff bears the onus of proof. Such an approach would disproportionately favour the media, in my view.
Proof of malice on the part of the media is generally very difficult. The media are well-resourced, secretive about their inner
workings and highly protective of their confidential sources. At the same time, as many in the U.S. media have come to learn
since New York Times Co. v. Sullivan, 376 U.S. 254 (U.S. Ala. 1964), putting the judicial spotlight on journalistic operations in a
malice enquiry (that is now the fulcrum of a libel case against a public figure) may not be in anyone's interest. I would therefore
affirm the present allocation of proof whereby the defendant must prove the elements of the fair comment defence (including
the objective honest belief requirement) before the onus switches back to the plaintiff to defeat the defence by establishing, if
it can, malice on the part of the defendant(s).
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53
Some commentators have suggested that proof of honest belief negates the possibility of a finding of malice. This is not
necessarily true. If a defendant relies on objective honest belief the defence can still be defeated by proof that subjective malice
was the dominant motive of the particular comment.
G. Applying the Law of Fair Comment to the Facts of This Case
54

In a lengthy and careful judgment, the trial judge dealt with the issues in an appropriate sequence:

(1) What is the Defamatory Meaning of the Words Complained of, in Their Full Context?
55
At common law, the judge is to make a legal determination "whether there is a case or an issue to go to the jury" by
deciding if the words are "capable of being a statement of a fact or facts". It is then "for the jury to decide what is fact and what
is comment" (Court of Appeal reasons, at para. 42, citing Jones v. Skeleton, [1963] 1 W.L.R. 1362 (New South Wales P.C.), at
pp. 1379-80). As pointed out by the intervener, British Columbia Civil Liberties Association, "the judge's role in that test is a
response to concerns about freedom of expression" (factum, at para 34.)
56
The "full context" is important. While argument in this Court largely focussed on the innuendo that Simpson "would
condone violence toward gay people", the broader analysis of the trial judge left no doubt about her view of the "[u]nwholesome
virulence" (para. 78) of the editorial taken as a whole. The appellants argue that in assessing meaning, the Court is to consider
what reasonable and right-thinking listeners would understand. The Court is to avoid putting the worst possible meaning on
the words: Color Your World Corp. v. Canadian Broadcasting Corp. (1998), 38 O.R. (3d) 97 (Ont. C.A.), at pp. 106-7, and
Scott v. Fulton (2000), 73 B.C.L.R. (3d) 392, 2000 BCCA 124 (B.C. C.A.), at paras. 13-15. However, both courts below found
that Mair's editorial about Simpson was defamatory. This is a mixed question of law and fact. There is no reason to interfere
with that conclusion. It is plainly correct.
(2) Do the Words Complained of Relate to a Matter of Public Interest?
57
The public debate about the inclusion in schools of educational material on homosexuality clearly engages the public
interest. As the Ontario Court of Appeal recognized over a century ago in words that apply equally to the case on appeal,
"[w]hoever seeks notoriety, or invites public attention, is said to challenge public criticism; and [s]he cannot resort to the law
courts, if that criticism be less favorable than [s]he anticipated" (Macdonell v. Robinson (1885), 12 O.A.R. 270, at p. 272).
(3) Are the Words and the Defamatory Meaning More Likely To Be Understood, in Context, as Comment Rather than Fact?
58

The trial judge, after reviewing the editorial as a whole, concluded:
The facts in those statements which are clearly facts are: 1) that Kari was on Bill Good's show last Friday; and 2) that she
did speak to a rally the night before. These facts were true. There is no other sentence or statement or phrase which would
be understood to be a matter of fact, and the language in which it is couched is such that it is clearly opinion. [Emphasis
added; para. 44]

For reasons stated earlier, I agree with this conclusion.
(4) Are the Facts Relating to the Comment Substantially True or Privileged?
59
The law requires the comment be based on a sufficient substratum of facts to anchor the defamatory comment: Vander
Zalm, Court of Appeal reasons, at p. 536; and Ross, at paras. 73, 78 and 83. This is another mechanism to prevent tenuous facts
serving as a springboard for defamatory comment, which, in my view, would be the danger of the "relevance" test proposed
by the CCLA. Simpson does not dispute the contents or tone of her speeches in the court record. In my view, as in the view
of the trial judge, the factual substratum exists.
(5) Did the Defendants Mair and WIC Radio Ltd. Satisfy the Honest Belief Requirement?
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60
Mair testified as to his subjective honest belief in what he intended to say, but acknowledged that he did not honestly
believe that Simpson would condone violence. Notwithstanding the absence of a subjective honest belief that Simpson would
condone violence, Mair and WIC Radio, like the newspaper publisher in Cherneskey, were entitled to rely on the objective test,
i.e. could any person honestly have expressed the innuendo that Simpson would condone violence toward gay people on the
proven facts? As mentioned earlier, Simpson's public speeches were full of references to "war ... [where] the spoils turn out
to be our children", "militant homosexuals", "[w]ar, you shoot, they shoot" and so on. Simpson's use of violent images could
support an honest belief on the part of at least some of her listeners that she "would condone violence toward gay people", even
though Mair denied that he intended to impute any such meaning.
61 The respondent, Simpson, emphasizes the distinction taken by the B.C. Court of Appeal between what Mair thought he was
saying (that Simpson was a non-violent person whose loose words inadvertently opened the door to less peaceable individuals
to resort to violence) and the specific defamatory imputation that was found to have arisen from the words Mair used (i.e., that
Simpson "would condone violence toward gay people"). It makes little sense to deny the defence of fair comment to a speaker
whose opinion has been misunderstood, even if carelessness in the use of words is the source of the misunderstanding. The Court
of Appeal framed the issue as follows: "Is it the law that to succeed in the defence of fair comment, the defendant must honestly
believe in the imputation, ... or need he only have an honest belief in what he himself subjectively intended by the words which
he used?" (para. 37). In its view, the former requirement applied. I do not think the "either/or" question of the Court of Appeal
exhausts the possibilities. On the contrary, I think the proper question is whether the defamatory imputation that Kari Simpson
"would Condone violence toward gay people" is an opinion that could be held by an honest person in the circumstances.
62

The trial judge concluded that Mair honestly believed what he thought he had said:
I consider that Mair was on a "campaign" to expose what Mair believed were Simpson's "irresponsible" statements and
speeches against the teaching of tolerance of a homosexual lifestyle in public schools. This, together with the overall
content of the defamatory editorial, is evidence supporting a finding that the dominant motive for publishing the editorial
was Mair's honestly held opinion. [Emphasis added; para. 84.]

The trial judge did not explicitly apply the "objective honest belief test to the imputation that Simpson "would condone violence".
In my view, however, having regard to the trial judge's reasons as a whole, and considering both the content of some of Simpson's
speeches already mentioned, and the broad latitude allowed by the defence of fair comment, the defamatory imputation that
while Simpson would not engage in violence herself she "would condone violence" by others, is an opinion that could honestly
have been expressed on the proved facts by a person "prejudiced exaggerated or obstinate [in] his views". That is all that the
law requires.
(6) Has the Respondent Proven Sufficient Malice on the Appellants' Part to Defeat the Defence?
63
The defence is defeated if the commentary was actuated by malice in the sense of improper motive, proof of which lay
on the plaintiff. Simpson does not appeal against the trial judge's conclusion that Mair's fair comment defence was not vitiated
by malice.
IV. Conclusion
64
Applying the elements of the fair comment defence set out above, I conclude that the trial judge was correct to allow
the defence.
V. Disposition
65
I would allow the appeal, set aside the judgment of the Court of Appeal and restore the trial judgment dismissing the
action, with costs throughout.
LeBel J.:
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66
Although I agree with Binnie J. that the appellants are not liable in defamation, I arrive at this conclusion in a different
way. In particular, I am not convinced that Mr. Mair's comments were prima facie defamatory. Further, I disagree that the fair
comment defence should include an element of honest belief. Rather, to establish fair comment, the defendant should simply
have to show that the impugned words constituted comment, that they had a basis in fact and that they concerned a matter of
public interest. I accept the facts as they are set out by the majority, and I agree that this case is one of comment rather than
of fact. I will therefore proceed directly to an analysis of the defamatory nature of the comment and the requirement of honest
belief. I will conclude with a brief review of the existing test for malice, which I endorse and apply.
(1) Whether Mair's Comments Were Defamatory
67 The issue of whether Mair's comments were in fact prima facie defamatory was not raised on appeal to this Court, and I
would therefore not interfere with the trial judge's finding in this regard. However, I disagree with Binnie J.'s observations that
the trial judge's conclusion on this point was "plainly correct" (para. 56) and that the editorial "clearly defamed" Ms. Simpson
(para. 45). Some discussion on this issue is warranted. Although defamation is not easily defined, one generally accepted test
is the one from Salmond on the Law of Torts (17th ed. 1977), at pp. 139-40), which is based on the test proposed by Lord Atkin
in Sim v. Stretch (1936), 52 T.L.R. 669 (U.K. H.L.), at p. 671, and was approved by the B.C. Court of Appeal in Vander Zalm
v. Times Publishers (1980), 109 D.L.R. (3d) 531 (B.C. C.A.), at p. 535:
A defamatory statement is one which has a tendency to injure the reputation of the person to whom it refers; which tends,
that is to say, to lower him in the estimation of right-thinking members of society generally and in particular to cause him
to be regarded with feelings of hatred, contempt, ridicule, fear, dislike, or disesteem.
68 This test is often construed as setting a low threshold for establishing prima facie defamation. Gatley on Libel and Slander
(10th ed. 2004) ("Gatley"), notes that "it may well be the case that the common law takes a rather generous line on what lowers
a person in the estimation of others" (p. 18, footnote 32). Dickson J. made a similar point in Cherneskey v. Armadale Publishers
Ltd. (1978), [1979] 1 S.C.R. 1067 (S.C.C.), in referring to the "low level of the threshold which a statement must pass in order
to be defamatory" (p. 1095).
69
The case law generally bears these opinions out. However, courts should not be too quick to find defamatory meaning
— particularly where expressions of opinion are concerned. The test is not whether the words impute negative qualities to the
plaintiff, but whether, in the factual circumstances of the case, the public would think less of the plaintiff as a result of the
comment. Relevant factors to be considered in assessing whether a statement is defamatory include: whether the impugned
speech is a statement of opinion rather than of fact; how much is publicly known about the plaintiff; the nature of the audience;
and the context of the comment. I will demonstrate, based on the first two of these factors in particular, that Mair's comments
would likely not have led "right-thinking" members of the public to think less of Simpson.
70
It should go without saying that people evaluate statements of opinion differently than statements of fact. In discussing
what constitutes a statement of fact as opposed to comment, Lord Herschell noted that
the distinction cannot be too clearly borne in mind between comment or criticism and allegations of fact, such as that
disgraceful acts have been committed, or discreditable language used. It is one thing to comment upon or criticise, even
with severity, the acknowledged or proved acts of a public man, and quite another to assert that he has been guilty of
particular acts of misconduct.
(Davis & Sons v. Shepstone, (1886) L.R. 11 App. Cas. 187 (Natal P.C.), at p. 190)
71 Although distinguishing facts from comment may sometimes be difficult, a comment is by its subjective nature generally
less capable of damaging someone's reputation than an objective statement of fact, because the public is much more likely to be
influenced in its belief by a statement of fact than by a comment. I therefore agree with the following observation by R. E. Brown:
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If the expression of opinion by the defendant on facts which are true are reasonably understood by those to whom they are
published as opinions, and nothing else, they say nothing derogatory about the plaintiff which does not already inhere in
the facts that have been recited. It is those facts that are damning, either to the plaintiff because the opinion expressed is so
consistent with the true facts which are recited and approximate the subjective opinion of those to whom they are published,
or to the defendant because they are so inconsistent with the recited facts and with the subjective opinion of those to whom
they are published. In the former case, the reputation of the plaintiff is not adversely affected by the publication of the
opinion; in the latter case, it is the defendant who is defamed by his or her own foolish words rather than the plaintiff.
(Defamation Law: A Primer (1st ed. 2003), at p. 185)
72 There is no doubt that a comment may be defamatory. It must simply be borne in mind that just because someone expresses
an opinion does not mean that it will be believed and therefore affect its subject's reputation.
73
This is all the more true in an age when the public is exposed to an astounding quantity and variety of commentaries on
issues of public interest, ranging from political debate in the House of Commons, to newspaper editorials, to comedians' satire,
to a high school student's blog. It would quite simply be wrong to assume that the public always takes statements of opinion
at face value. Rather, members of the public must be presumed to evaluate comments in accordance with their own knowledge
and opinions about the speaker and the subject of the comments.
74
Members of the public will generally have a more solid basis on which to evaluate a comment about a public figure
than one about someone who is unknown. Thus, although public figures are certainly more open to criticism than those who
avoid the public eye, this does not mean that their reputations are necessarily more vulnerable. In fact, public figures may have
greater opportunity to influence their own reputations for the better.
75
People who voluntarily take part in debates on matters of public interest must expect a reaction from the public. Indeed,
public response will often be one of the goals of self-expression. In the context of such debates (and at the risk of mixing
metaphors), public figures are expected to have a thick skin and not to be too quick to cry foul when the discussion becomes
heated. This is not to say that harm to one's reputation is the necessary price of being a public figure. Rather, it means that what
may harm a private individual's reputation may not damage that of a figure about whom more is known and who may have had
ample opportunity to express his or her own contrary views.
76 Turning to the facts of this case, I agree that the impugned statement constituted comment rather than fact. As a result, Mair's
audience would necessarily treat it differently than a statement of fact. In addition, both Mair and Simpson were public figures
involved in an ongoing public debate on the issue of the introduction of materials dealing with gay issues in the classroom. That
debate would have informed public opinion. Even those not familiar with the issue would have understood the comment in the
context of this debate because Mair made reference to it in the impugned editorial. Further, Mair's "sizeable following" (Trial
reasons; (2004), 31 B.C.L.R. (4th) 285, 2004 BCSC 754 (B.C. S.C.), at para. 5) would have understood his comments in light
of his well-known style, which involves strong opinions sometimes conveyed with colourful and provocative language.
77 Thus, although associating the respondent's bigotry with Hitler would clearly be defamatory if taken at face value, the test
for defamation is a contextual one and relates to what people would think in the circumstances of publication of the comments
(Gatley, at pp. 108-110). In the context of this particular debate, I do not believe that Mair's audience would have taken his
comments at face value. To paraphrase Prof. Brown, Simpson's reputation was not adversely affected, either because Mair's
opinions were consistent with the facts and approximated the subjective opinions of his listeners, or because Mair's opinion was
not consistent with the facts and the subjective opinions of his listeners and only reflected badly on Mair himself.
78 Triers of fact should be mindful of ensuring that the plaintiff s reputation is actually threatened by the impugned statements
before turning to the available defences. I do not mean to imply that damage to reputation must be proved, since actual harm
to reputation is not required to establish defamation. However, before a prima facie case can be made out, there must be a
realistic threat that the statement, in its full context, would reduce a reasonable person's opinion of the plaintiff. In my view,
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Mair's comments posed no realistic threat to Kari Simpson's reputation, and I would therefore not have found them to be prima
facie defamatory.
79
If, however, the traditional test were so narrow as to catch the comments made in Mair's editorial, then in my opinion,
it would be unduly restrictive and would need to be expanded to better reflect the values of modern Canadian society. The law
of defamation — whose purpose is to protect reputation — exists as a limitation on freedom of expression, which is protected
by s. 2(b) of the Canadian Charter of Rights and Freedoms. Reputation is an important element of human dignity and must be
protected. However, even if a fair comment defence is available, it cannot be consistent with the Charter value of freedom of
expression to treat spirited statements of opinion in a debate on matters of public interest as being prima facie defamatory.
80
As I mentioned above, since the issue was not raised before us, I would not interfere with the lower courts' finding that
the editorial was defamatory. Further, since I agree that the defence of fair comment applies, it is not necessary to the proper
disposition of this appeal to resolve this issue. However, I consider it important to state my discomfort with the majority's
assessment that the editorial "clearly defamed" Simpson (para. 45).
(2) Honest Belief as an Element of Fair Comment
81
The majority would retain a requirement of honest belief in the fair comment defence primarily on the basis: (a) that
to eliminate it would constitute more than an incremental change to the law (para. 36); and (b) that it provides additional and
appropriate protection to reputation beyond that afforded by the malice and "based on fact" inquiries (see para. 49). I disagree
with both these propositions.
82
The first proposition is based on the fact that honest belief is the "cardinal test" of fair comment in Canada (para. 36).
This may be so, but a closer examination of fair comment reveals that it is subjective rather than objective honest belief that is
considered the cardinal test of fair comment. Further, in Commonwealth countries such as the U.K., Australia and New Zealand,
the requirement of a subjective honest belief exists only as an aspect of the malice inquiry in respect of which the burden
of proof is on the plaintiff, not as an actual element of the defence. As for objective honest belief, although Commonwealth
countries such as the U.K. and Australia retain an objective element in the defence, they have recognized that in the context
of fair comment, there is no longer any justification for judging the reasonableness of the content of opinions. An objective
honest belief requirement conflicts with the principle that even unreasonable comments should be protected in a democratic
society. Thus, the common law in the U.K., Australia and Canada has gradually moved away from assessing comment in terms
of reasonableness.
83
I also disagree with the second proposition, which assumes that an honest belief requirement provides appropriate
protection to reputation beyond that provided by other elements of the fair comment defence (including malice, which is, strictly
speaking, not an element of the defence). I will begin by reviewing the U.K. decisions that established subjective honest belief as
the "cardinal test" of fair comment. I will then discuss the history and the current role of the objective honest belief requirement.
I will conclude by demonstrating that, in any event, an objective honest belief requirement provides little or no additional
protection to reputation.
83a

In Slim v. Daily Telegraph Ltd., [1968] 1 All E.R. 497 (Eng. C.A.), Lord Denning stated:
The important thing is to determine whether or not the writer was actuated by malice. If he was an honest man expressing
his genuine opinion on a subject of public interest,... he has a good defence of fair comment. His honesty is the cardinal
test. [p. 503]

84
Although it is not entirely clear from Slim who has the burden of proving or disproving subjective honest belief, it is
settled law in the U.K. that this burden falls to the plaintiff once the elements of fair comment are proved.
[A] comment which falls within the objective limits of the defence of fair comment can lose its immunity only by proof
that the defendant did not genuinely hold the view he expressed. Honesty of belief is the touchstone. Actuation by spite,
animosity, intent to injure, intent to arouse controversy or other motivation, whatever it may be, even if it is the dominant
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or sole motive, does not of itself defeat the defence. However, proof of such motivation may be evidence, sometimes
compelling evidence, from which lack of genuine belief in the view expressed may be inferred.
(Cheng v. Tse Wai Chun [[2000] 3 H.K.L.R.D. 418 (Hong Kong C.A.)] (2000), 3 H.K.C.F.A.R. 339, [2000] HKCFA 86,
at pp. 360-61 (Hong Kong Court of Final Appeal), per Lord Nicholls, cited in Gatley, at p. 310)
85
Thus, the "cardinal test" of fair comment — at least in the U.K. — is subjective rather than objective honest belief, and
it is the plaintiff who bears the burden of proof in the context of the malice inquiry. That being said, my colleague correctly
notes that the requirement of an objective honest belief persists in the defence of fair comment in some common law countries,
and he concludes that to excise it from Canadian law would constitute more than an incremental change. I disagree. Although
this requirement does continue to exist in some common law countries, its influence and utility have been waning such that, in
my opinion, it no longer offers anything of value in the exercise of balancing the right to comment fairly on matters of public
opinion against the right to reputation. Doing away with it may constitute a significant change to the form of the test for fair
comment, but the effect of doing so would not be to modify the scope of the defence in any significant way. The advantage
of eliminating the objective honest belief requirement, on the other hand, is that this would constitute formal recognition of
what some common law courts have been saying for decades: that it is no longer justifiable, for purposes of the fair comment
defence, to judge a person's opinions on an objective basis other than to require that they have some basis in fact.
86 In the U.K., fair comment is a "two stage" issue. At the first stage, the defendant establishes that the words are objectively
capable of constituting comment. At the second stage, the plaintiff may attempt to prove malice, which will defeat the protection
of the defence (Gatley, at p. 311). The objective stage incorporates both objective honest belief and relevance to the underlying
facts. At one time, fair comment was limited to what was objectively "fair, reasonable and temperate" (Soane v. Knight (1827),
M. & M. 74, 173 E.R. 1086 (Eng. K.B.), at p. 1086, cited in P. Mitchell, The Making of the Modern Law of Defamation (2005),
at p. 174). Eventually, however, this view was held to be overly restrictive of speech on matters of public interest. In Merivale v.
Carson (1887), 20 Q.B.D. 275 (Eng. C.A.), Lord Esher held that the correct test was whether any "fair man, however prejudiced"
could hold the impugned opinion (p. 280). Later, even the word "fair", which gave the defence of fair comment its name,
Was replaced by the word "honest" to eliminate any residual requirement of reasonableness (see Mitchell, at p. 181). See also
Dickson J. dissenting in Cherneskey, at p. 1104). The objective reasonableness of the opinion was held to be of no relevance in
limiting fair comment. As early as 1863, the English courts held that the defendant's opinion need not be reasonable. Rather, in
addition to subjective honest belief, a jury must simply find that the defendant's "belief was not without foundation" (Campbell
v. Spottiswoode (1863), 3 B. & S. 769, 122 E.R. 288 (Eng. Q.B.), at p. 290).
[I]f the language complained of is such as can be fairly called criticism, the mere circumstance that it is violent, exaggerated,
or even in a sense unjust, will not render it unfair. It is at the most evidence that it was not an honest expression of real
opinion, but was inspired by malice.
(Gatley, at p. 306, citing McQuire v. Western Morning News Co., [1903] 2 K.B. 100 (Eng. K.B.), at p. 110.)
87
This history is reflected in the words of Lord Nicholls in Reynolds v. Times Newspapers Ltd., [1999] 4 All E.R. 609
(U.K. H.L.), at p. 615:
Traditionally one of the ingredients of this defence is that the comment must be fair, fairness being judged by the objective
standard of whether any fair-minded person could honestly express the opinion in question. Judges have emphasised the
latitude to be applied in interpreting this standard. So much so, that the time has come to recognise that in this context
the epithet 'fair' is now meaningless and misleading. Comment must be relevant to the facts to which it is addressed. It
cannot be used as a cloak for mere invective. But the basis of our public life is that the crank, the enthusiast, may say
what he honestly thinks as much as the reasonable person who sits on a jury. The true test is whether the opinion, however
exaggerated, obstinate or prejudiced, was honestly held by the person expressing it: see Diplock J. in Silkin v. Beaverbrook
Newspapers Ltd., [1958] 1 W.L.R. 743 at 747. [Emphasis added.]
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88 Some Canadian courts have cited this passage from Reynolds with approval. For example, in Ross v. N.B.T.A. (2001), 201
D.L.R. (4th) 75, 2001 NBCA 62 (N.B. C.A.), the New Brunswick Court of Appeal quoted it and then went on to conclude:
Therefore, for a comment to be protected by a plea of fair comment, the comment must be relevant to the facts to which it
is addressed, but it need not be reasonable nor one with which the trier of fact agrees. It need only be proven to be "fair"
or "relevant" in the sense that the comment relates to the proven underlying facts on which the commentator relies and
represents an honest expression of the real view of the person making the comment. [Emphasis added; para. 78.]
89 These passages confirm that little is left of the objective "fairness" requirement other than that a comment must be "relevant
to the facts to which it is addressed". However, despite the waning role of the objective honest belief requirement, it seems that
British law, like Canadian and Australian law, still requires a trier of fact to ask: "Would any [honest] man, however prejudiced
he might be, or however exaggerated or obstinate his views, have written this criticism?" (Gatley, at p. 307). Alternately, in the
words of Dickson J. in Cherneskey, at p. 1100, as endorsed by the majority in this case, "could any man honestly express that
opinion on the proved facts?" What, then, does it mean that a person could honestly express that opinion on the proved facts?
90 If the speaker's prejudices or inclination toward exaggeration and obstinacy are irrelevant, it would similarly be irrelevant
to consider the objective reasonableness of the comment aside from the requirement that it have a basis in fact. This is certainly
consistent with the shift away from the idea that fairness amounts to reasonableness. For example, in Cherneskey, Dickson J.
substituted the word "honest" for "fair" in the objective test "lest some suggestion of reasonableness instead of honesty should
be read in" (p. 1104). In this context, then, "honest belief must refer either to whether someone could express the comment with
an honest motive or to whether someone could believe the comment if he or she were being honest with him or herself. In the
former case, since a dishonest motive for publication can defeat a fair comment defence in the malice inquiry, it would seem
redundant to inquire into the defendant's motives at the honest belief stage of the defence. In the latter case, the "honest belief
label would also be redundant, since what one does not honestly believe, one does not believe at all. This relates to subjective
honest belief, albeit to what someone could subjectively believe rather than to what the defendant subjectively believed. I take
this to be the sense in which the majority, and the courts generally, use the expression "honest belief.
91 The requirement that someone be capable of believing the comment in light of the facts does not do away with the problem
of assessing the objective reasonableness of the comment. It is not clear how — other than by requiring a simple basis in fact
— the limits to what someone could subjectively believe can be determined without resorting to objective reasonableness.
Admittedly, the threshold for establishing a factual basis for a comment remains low. However, the threshold for establishing
that someone could believe the comment on the basis of the relevant facts is also low. The tests involve similar, if not identical,
questions. Where a comment is objectively incapable of belief, this will presumably be because it does not have a basis in fact.
If there is any difference between what is capable of belief and what is based in fact, it must relate to what is reasonable for a
person to believe, given certain facts. As I mentioned above, common law courts, including those in Canada, have long rejected
an approach that involves judging the objective reasonableness of a comment.
92
The honest belief inquiry adopted by the majority, which is clearly not intended to assess the objective reasonableness
of the comment, must therefore be an inquiry into whether the comment has a basis in fact. Binnie J. acknowledges as much
by noting that a jury could be instructed to determine whether comment has a basis in fact by asking whether a person could
honestly express the opinion on the proved facts (para. 41). I agree that this is a useful jury instruction regarding the "basis
in fact" element. But what, then, is the additional benefit of a distinct element of honest belief? The defence of fair comment
would include two elements — basis in fact and honest belief — that address exactly the same issue.
93
Since the elements address the same issue, honest belief provides no additional protection for reputation. For example,
an honest belief test would not protect against a bad faith attack made without honest belief, such as Senator McCarthy's smear
campaign of the 1950s. Such attacks would pass the majority's honest belief test so long as they constituted comment that
someone could believe. In the context of McCarthyism, someone could very well have believed defamatory allegations relating
to communism. If no one could believe the allegations, it must be because they have no basis in fact, and the defamer could not
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rely on the fair comment defence. Further, even without an honest belief element, a plaintiff who is the victim of a bad faith
attack may prevail by demonstrating malice.
94 Thus, the only justifiable remnant of the former requirement that a fair-minded person be capable of holding the opinion
is that the comment must be based on known facts. This is implied in the above-quoted observations of Lord Nicholls' from
Reynolds. In Canada, fair comment includes a based on true facts element that is independent of concerns about whether an
honest person could hold the opinion. Thus, I see no reason to retain an objective honest belief element. Eliminating that element
is an incremental change. This Court has the power, and indeed the responsibility, to make such changes when the common
law falls out of step with its underlying principles and with modern values, and when a test has proven to be unworkable or
to serve no useful purpose.
95
Even though, in principle, I do not consider it appropriate to exclude from fair comment that which no honest person
could believe, it is nevertheless true that in practice, such speech will rarely, if ever, be protected as fair comment even without
an honest belief requirement. This is because in defamation law, reputation is already protected in three ways from comments
that are not "fair" in the sense of being objectively capable of belief on the relevant facts.
96
First, to the extent that, as discussed above, honest belief and basis in fact amount to the same inquiry, whatever has no
basis in fact is not capable of belief, and vice versa. However, even if there were some difference between the two concepts,
two other aspects of fair comment protect reputation against objectively unbelievable comment.
97
For a comment to be prima facie defamatory, there must be a possibility that its audience will believe it; otherwise,
it cannot harm the plaintiff's reputation. The audience is presumed to consist of "ordinary, reasonable, fair-minded" people
(Charleston v. News Group Newspapers Ltd., [1995] 2 W.L.R. 450 (U.K. H.L.), at p. 454). The test is not whether any person, no
matter how unreasonable or unfair, could think less of the plaintiff because of the comment. Therefore, the more disconnected
the comment is from its underlying facts, the less likely it is to be defamatory. It follows that comments that are not capable
of objective honest belief, given the relevant facts, will rarely be defamatory. For example, in a modern developed society, an
imputation that someone practises witchcraft would not be defamatory, because it would not be believed and therefore would
not harm the plaintiff's reputation (Loukas v. Young, [1968] 3 N.S.W.R. 549 (New South Wales Sup. Ct.)). Thus, the test for
prima facie defamation, if correctly applied, will exclude from protection many situations involving comments that are not
capable of objective honest belief.
98
Further, it is difficult to imagine any situation in which a comment with a basis in true facts that would be incapable
of belief could be made with a motive that is not predominantly malicious. By definition, the publisher of the comment would
not believe the opinions he or she expressed. Why would someone publish a comment that he or she does not believe and that
no one else could honestly believe, if not out of malice? The dominant motive could not be for the sake of argument, since
no one could believe the comment. Nor could it be a desire to report on issues of public interest, because here again, no one
could believe the comment.
99 I am therefore of the opinion that the only additional protection for reputation afforded by a requirement of objective honest
belief is an inappropriate one, in that it places a reasonableness restriction on the opinions a person may legitimately express. The
common law courts in this country and in the U.K. have long been uncomfortable with the idea of limiting fair comment to what
is reasonable, even in the broadest sense. The time has come to formally acknowledge that such a reasonableness requirement
has outlived its purpose and that, in any event, in its present broad form, it provides little or no protection for reputation. In my
opinion, therefore, the defence of fair comment should simply require the defendant to prove (a) that the statement constituted
comment, (b) that it had a basis in true facts and (c) that it concerned a matter of public interest. On the facts of this case, there
is no dispute that each of these requirements is met.
(3) Malice
100
If the defendant is successful in establishing the elements of the fair comment defence, the inquiry may turn to malice,
which the plaintiff must prove if he or she alleges it. I see no reason to alter the existing burden of proof. To require the defendant
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to prove a lack of malice would amount to presuming malice. A society that seeks to promote healthy debate should require
evidence of a malicious motive before restricting the expression of opinions based on true facts that concern matters of public
interest. It would protect spirited — but not mean-spirited — speech. Proof of malice may be intrinsic or extrinsic: that is, it
may be drawn from the language of the assertion itself or from the circumstances surrounding the publication of the comment.
It may involve inferences and evidentiary presumptions.
101

I also see no reason to alter the nature of the malice inquiry. In Cherneskey, Dickson J. described malice as follows:
Malice is not limited to spite or ill will, although these are its most obvious instances. Malice includes any indirect motive
or ulterior purpose, and will be established if the plaintiff can prove that the defendant was not acting honestly when
he published the comment. This will depend on all the circumstances of the case. Where the defendant is the writer or
commentator himself, proof that the comment is not the honest expression of his real opinion would be evidence of malice.
If the defendant is not the writer or commentator himself, but a subsequent publisher, obviously this is an inappropriate
test of malice. Other criteria will be relevant to determine whether he published the comment from spite or ill will, or from
any other indirect and dishonest motive. [p. 1099]

102
I adopt this definition, although I wish to emphasize that while proof that the comment is not the honest expression of
the publisher's real opinion may be evidence of malice, it is not determinative. Indeed, there may be non-malicious and valid
reasons for publishing views one does not personally hold.
103
I would not adopt the British malice test (reproduced here for convenience), which is based on honesty of belief rather
than the motive for publication.
[A] comment which falls within the objective limits of the defence of fair comment can lose its immunity only by proof
that the defendant did not genuinely hold the view he expressed. Honesty of belief is the touchstone. Actuation by spite,
animosity, intent to injure, intent to arouse controversy or other motivation, whatever it may be, even if it is the dominant
or sole motive, does not of itself defeat the defence. However, proof of such motivation maybe evidence, sometimes
compelling evidence, from which lack of genuine belief in the view expressed may be inferred.
(Cheng v. Tse Wai Chun, at pp. 360-61; see also Gatley, at p. 310.)
104 In the U.K., the motive for publication appears to be relevant only with respect to secondary publishers: malice will not
be found where someone publishes the opinions of others without malicious intent (Gatley, at pp. 310-311). However, there are
good reasons for maintaining a malice test that withholds protection from a comment expressed with a predominantly malicious
motive. As Greer L.J. noted in Watt v. Longsdon, [1930] 1 K.B. 130 (Eng. C.A.), at pp. 154-55, quoted with approval by the
B.C. Court of Appeal in Christie v. Westcom Radio Group Ltd. (1990), 75 D.L.R. (4th) 546 (B.C. C.A.), at p. 554, leave to
appeal refused, [1991] 1 S.C.R. vii (S.C.C.):
A man may believe in the truth of a defamatory statement, and yet when he publishes it be reckless whether his belief be
well founded or not. His motive for publishing a libel on a privileged occasion may be an improper one, even though he
believes the statement to be true.... I agree with the statement of the law contained in the late Mr. Blake Odgers' monumental
book on libel and slander, which will be found at p. 354 of the 5th edition. ...: "An angry man may often be led away into
exaggerated or unwarrantable expressions; or he may forget where and in whose presence he is speaking, or how and to
whom his writing may be published. Clearly this is often but faint evidence of malice; the jury will generally pardon a
slight excess of righteous zeal. In some cases, however ... such excess has secured the plaintiff the verdict...".
105 Similarly, an Australian court has noted that "personal animosity may perfectly well consort with sincerity to produce a
comment which is harmful and unfair" (Renouf v. Federal Capital Press of Australia Pty Ltd. (1977), 17 A.C.T.R. 35 (Australian
Capital Territory S.C.), at p. 54). Australia maintains essentially the same test of malice as exists in Canada: whether malice
was the dominant motive for publication (see M. Gillooly, The Law of Defamation in Australia and New Zealand (1998), at
pp. 132-33.
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106
The requirement that malice be the dominant motive for expressing an opinion in order to defeat fair comment helps
maintain a proper balance between protecting freedom of expression and reputation. Arguments between ideologically-opposed
participants in a public debate often breed bitterness, but such debate remains valuable and worthy of protection in a democratic
society. However, while it is not appropriate to judge the objective fairness of an opinion, the protection of reputation may
justify judging the motive for expressing it. After all, the purpose of the fair comment defence is to protect and encourage free
debate on issues of public importance. Opinions published with the primary intention of injuring another person (for example),
rather than furthering public debate, are sufficiently far removed from the type of speech the defence was intended to protect
that they may justifiably be excluded from the scope of its protection.
107
The trial judge concluded that malice was not the dominant motivation for publication and, for the above reasons, I
would allow the appeal and dismiss the action with costs throughout.
Rothstein J.:
108
I have had the benefit of reading the reasons of my colleagues Binnie J. and LeBel J. in draft form. I agree with Binnie
J. that the statements in question were defamatory but that the defence of fair comment applies.
109
However, I disagree that to satisfy the fair comment defence, there is a requirement to prove objective honest belief.
On this issue, I am in agreement with the reasons and analysis of LeBel J. The defence of fair comment should only require
the defendant to prove (a) that the statement constituted comment, (b) that it had a basis in true facts and (c) that it concerned
a matter of public interest; and these requirements were met in this case. Although the issue of malice is not before the Court
on this appeal, I also agree with LeBel J.'s discussion in respect of the element of malice.
110 If objective honest belief means the honest belief of anyone, no matter how "prejudiced ... exaggerated or obstinate" in his
or her views, I cannot think of an example in which the test of objective honest belief could not be met once it is demonstrated
that the comment has a basis in true facts. In my respectful view, the test of objective honest belief adds only an unnecessary
complexity to the analysis of fair comment.
111
I agree with Binnie J. that the trial judge's conclusion that the fair comment defence was not vitiated by malice was
not appealed.
112

Like both Binnie and LeBel JJ., I would allow the appeal with costs throughout and dismiss the action.
Appeal allowed; action dismissed.
Pourvoi accueilli; action rejetée.
APPENDIX

Transcript of CKNW editorial broadcast of October 25, 1999
(A.R., at pp. 389-90)
RAFE MAIR: And a very pleasant Monday, the 25th of October. Around the province of British Columbia on the WIC
network I'm Rafe Mair broadcasting from the Pacific Centre in downtown Vancouver.
I really hate to give Kari Simpson any more publicity, something she soaks up like a blotter, but she's become such a
menace I really think something must be said. When I first knew Kari some 8 or 9 years ago she was involved in helping
families whose children had been wrongfully taken by the authorities. She and I did a number of programmes on this, and
this programme was nominated for a Michener Award as a consequence. Even more importantly the Ombudsman looked
into the matter and changes were made. I felt very good about what Kari had done — she'd done excellent work — and
what I'd been able to do by way of giving it some publicity. We worked together on other matters until it gradually became
apparent to me that Kari was starting to become a little too uncritical of the causes she was taking. We both went overboard
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in the case of a lawyer's complaints against authorities. Although there was something in what he said, he went too far and
he had to apologize. Then Kari got involved in a case where a Langley family didn't want their daughter to be forced to
take essential medical treatment and the child died. There were other cases, one involving Munchausen's Syndrome, where
Kari not only defied authority — nothing wrong with that — but she began to quarrel with experts, not based on another
expert's opinion but on her own, offering as her qualifications that she was a mom. I began to wonder what had happened.
Instead of well researched opinions Kari was now proceeding from a semi-religious base, and it was not long before the
gay community was in her sights. The next thing I knew an editorial of mine stating my belief in the civil liberties of
all including gays brought a letter from her claiming that I was in favour of grown men molesting young boys. To say
the least I was taken aback, and after demanding an apology and not getting one told my producers that I no longer wish
to have anything to do with her. Now, part of that I admit was personal. Who wouldn't be mortified of being accused of
supporting paedophilia but most of it was that I could no longer trust her judgment, and I certainly couldn't judge what
she presented as fact.
Then Kari got involved in the recall effort against Paul Ramsey in Prince George — Kari lives in Langley — on the basis
that he was soft on the gay issue in the Surrey school system, those two harmless or three harmless books that the School
Board and some of the parents had set their hair on fire all about. By this time in my view Kari had become unbalanced
on the subject. I could only conclude and it's still my opinion that once her organization got a little bigger and got some
funds it went to Kari's head, but that's just what I think. Whatever, she's become more than just a little hung up on gays in
the school system and more than just a little disingenuous when she claims that she doesn't really have anything against
homosexuals. This latest business in Surrey is a disgrace. That parents would start taking children out of school because
the teacher is a gay is beyond my comprehension. Everyone that I know had a gay teacher somewhere along the line. I
had two that I know of. One was a man and he was a good teacher, no more nor less than that, but his sexual preferences
had no impact whatever on either of us. The other, even though she is long dead, I will simply call Miss L. Miss L. was
my music teacher in grades 3 and 4, and she was superb. I learned to read music at that young age thanks to her. What is
fascinating about Miss L. was that in those days, the early 40's, she was living in an open lesbian relationship, unheard of
and more than just a bit courageous and was bringing up a young boy who eventually became a distinguished professional
having a happily married life and family. I didn't know Miss L. was a lesbian then although I did by the time I was in
junior high school, and I can tell you she's one of the three or four teachers I've had who had a profoundly positive effect
on my learning. I tell you this because I don't think that there are very many of you listening who didn't have a gay teacher
somewhere, whether you knew it or not.
Before Kari was on my colleague Bill Good's show last Friday I listened to the tape of the parents' meeting the night before
where Kari harangued the crowd. It took me back to my childhood when with my parents we would listen to bigots who
with increasing shrillness would harangue the crowds. For Kari's homosexual one could easily substitute Jew. I could see
Governor Wallace — in my mind's eye I could see Governor Wallace of Alabama standing on the steps of a schoolhouse
shouting to the crowds that no Negroes would get into Alabama schools as long as he was governor. It could have been
blacks last Thursday night just as easily as gays. Now I'm not suggesting that Kari was proposing or supporting any kind
of holocaust or violence but neither really — in the speeches, when you think about it and look back — neither did Hitler
or Governor Wallace or Orville Fauvis or Ross Barnett. They were simply declaring their hostility to a minority. Let the
mob do as they wished.
As I listened to Kari Simpson I wondered about her, but I also wondered what was the matter with those parents, and
my colleague Bill Good said it all on Friday when he said he'd rather have a competent gay teacher teach his kids than a
vicious gay-basher. Don't make any mistake on this score. There is no distinction between condemning the rights of blacks
or Jews and condemning the civil rights of homosexuals. Whether she realizes it or not, Kari has by her actions placed
herself alongside skinheads and the Ku Klux Klan. I'm not talking the violent aspects of those groups but the philosophical
parallels to other examples of intolerance.
What's next on the agenda in Surrey? Will there be a 1999 version of the Scopes trial in Tennessee in the 20's whereafter
the legal fight of the century between William Jennings Bryan and Clarence Darrow, a teacher named John Scopes was
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found guilty of teaching evolution? Or will it get even nastier with someone suitably impressed with the wisdom of Kari's
rantings deciding to take the law into his own hands and do God's work? We all live under the law, my friends, and we
live under a law which guarantees everyone rights, whatever their race, creed, sex, marital status or sexual preference, and
the tactics of the bigot are the same no matter what the object of their venom happens to be. Kari Simpson is not a violent
person. I in no way compare her to the violent people in the past that I spoke of and alluded to. The trouble is people who
don't want violence often unwittingly provoke it, and Kari Simpson is thank God permitted in our society to say exactly
what she wishes, but the other side of the free speech coin is a public decent enough to know a mean-spirited, power mad,
rabble rousing and, yes, dangerous bigot when they see one.
When we come back we'll talk to Mike Smyth right after this.

End of Document
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on malachite green" — S was aware that malachite green could have come from another source — In second press release, S
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Creative Salmon must come clean on malachite green" — S was aware that C Ltd. claimed not to use malachite green and
that it could have come from another source, yet press release did not mention that possibility — In second press release, S
stated that C Ltd.'s claim to have organic, antibiotic-free fish was "scam" — C Ltd. brought action for defamation against S
— Action was allowed — C Ltd. was awarded $10,000 in general damages and $5,000 in aggravated damages — Defence
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of fair comment was not available in relation to either statement — S had no factual basis to suggest that C Ltd. had been
dishonest nor did he establish that if fish from C Ltd. tested positive for malachite green, it meant that company had used it
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prejudiced, rather than fair-minded person — Trial judge erred by imposing objective element onto subjective test — Trial judge
required defendant to satisfy "subjective honest belief" requirement but it is no longer part of test for defence of fair comment
— Trial judge erred by using hypothetical person who was "fair minded" person but not any person.
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to use malachite green and that it could have come from another source, yet press release did not mention that possibility —
S issued two press statements about C Ltd. — First press statement claimed "If malachite green contamination is confirmed,
this blows out of the water Creative's claims to be 'organic' and chemical free. Creative Salmon must come clean on malachite
green" — In second press release, S stated that C Ltd.'s claim to have organic, antibiotic-free fish was "scam" — C Ltd. brought
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— C Ltd. was awarded $10,000 in general damages and $5,000 in aggravated damages — Amount of general damages took
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judge erred by finding that defence of fair comment was not available, as she did not consider malice — Supreme Court of
Canada considered same issue in case released slightly after trial judge's decision and altered test — Subjective honest belief
requirement was removed except in indirect sense that it was consideration in determining whether defendant was actuated by
malice — Court also decided that objective element of test should make reference to any person, no matter how obstinate or
prejudiced, rather than fair-minded person — Trial judge erred by imposing objective element onto subjective test — Trial judge
required defendant to satisfy "subjective honest belief" requirement but it is no longer part of test for defence of fair comment
— Trial judge erred by using hypothetical person who was "fair minded" person but not any person.
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Tysoe J.A.:
Introduction
1
The defendant, Don Staniford, appeals from the order dated January 15, 2007, awarding the plaintiff, Creative Salmon
Company Ltd. ("Creative Salmon"), $10,000 general damages and $5,000 aggravated damages for defamatory comments made
by Mr. Staniford about Creative Salmon in two press releases issued in June 2005.
2
In her reasons for judgment, indexed as 2007 BCSC 62 (B.C. S.C.), the trial judge found that the press releases defamed
Creative Salmon and the defence of fair comment was not available to Mr. Staniford. Since the release of the reasons for
judgment, the Supreme Court of Canada has modified the test for the defence of fair comment in its decision in the case of
Simpson v. Mair, (sub nom. WIC Radio Ltd. v. Simpson) 2008 SCC 40, 293 D.L.R. (4th) 513 (S.C.C.) [hereinafter WIC Radio]
(Simpson v. Mair, 2006 BCCA 287, 55 B.C.L.R. (4th) 30 (B.C. C.A.)).
3

For the reasons that follow, I would allow the appeal and order a new trial.

Background
4
Creative Salmon is in the business of fish farming in the Clayoquot Sound on the west coast of Vancouver Island. It is
committed to farming salmon with minimal environmental impact. It is a member of the Pacific Organic Seafood Association,
an organization that is seeking to become a certification body for organic seafood producers. If the organization is successful
in becoming a certification body, then Creative Salmon intends to apply for organic certification.
5
At the time of the press releases, Creative Salmon farmed only indigenous species of salmon, which, as I understand it,
are more susceptible to disease than Atlantic salmon. It had not used antibiotics on the fish it sold for public consumption since
2001, and it had developed several means to reduce the stress that leads to disease, including keeping fewer fish in each pen,
minimizing movement of fish between pens, and taking steps to ensure that all of the fish were adequately fed. Creative Salmon
took pride in its non-use of antibiotics and claimed on its website to be antibiotic free.
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6
Creative Salmon did continue to use antibiotics on its brood stock as a protection against bacterial kidney disease. The
brood stock was kept separate from the production fish sold to the public.
7
Mr. Staniford is a committed environmentalist with a particular focus on fish farming. He has campaigned against opennet salmon farming since 1998 and worked in Scotland as the aquaculture campaigner for the Friends of the Earth and the
Salmon Farm Protest Group. In November 2004, Mr. Staniford came to Canada to become employed as aquaculture campaigner
for Friends of Clayoquot Sound, a non-profit society with a mission to protect the forest and ocean of Clayoquot Sound. The
society is opposed to open-net salmon farming and to organic certification of farmed salmon. Mr. Staniford's role was to build
government and public opposition to open-net salmon farming in the Clayoquot Sound, including opposition in the organic
community to the concept of labelling any type of open-net salmon farming as being organic.
8 Mr. Staniford learned two pieces of information that gave rise to the two press releases in question, which were issued on
June 24, 2005 and June 27, 2005. The first piece of information was a report that the Canadian Food Inspection Agency had
found trace amounts of an antifungal agent called malachite green in a Creative Salmon fish (0.33 parts per billion). Malachite
green was historically used in hatcheries but, at the time of the first press release, it was not approved for use in fish intended
for human consumption in Canada.
9
Malachite green has also been used as an industrial dye by, among others, pulp and paper mills. To Mr. Staniford's
knowledge, malachite green takes a long time to break down in water, and it is possible for a fish to become contaminated with
malachite green from the waters of the Pacific Ocean.
10
Creative Salmon did not use malachite green in its fish farming enterprise. It voluntarily suspended its fish sales upon
being advised of the finding of malachite green so that it could investigate the matter. It was at this point that the Friends of
Clayoquot Sound issued the first press release, which was authored by Mr. Staniford.
11

The relevant portion of the first press release was as follows:
Creative Salmon Goes Green
— Clayoquot Sound factory closed due to chemical contamination?
Tofino, BC — Has Creative Salmon suspended sales of farmed salmon after testing positive for the carcinogenic fungicide
malachite green? ...
Don Staniford, Friends of Clayoquot Sound aquaculture campaigner, said:
If malachite green contamination is confirmed, this blows out of the water Creative's claims to be 'organic' and
chemical-free. Creative Salmon must come clean on malachite green. Sea cage salmon farming in the Clayoquot
Sound UNESCO Biosphere Reserve is a threat to both public safety and to the health of wild salmon and the pristine
ocean forest.

12
Creative Salmon's subsequent investigation confirmed that none of its feed suppliers or its contracted hatchery used
malachite green. Samples of its fish were sent to be tested for the presence of malachite green, and the results received were
negative. It resumed sales of its salmon on June 30, 2005, and it queried whether the finding of the Canadian Food Inspection
Agency was an error.
13
The second piece of information learned by Mr. Staniford came in the form of a response to a freedom of information
request made to the Ministry of Environment. The response disclosed that Creative Salmon reported to the Ministry that it had
used in the range of 230 to 250 kilograms of antibiotics at three farm sites in 2004.
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14
Mr. Staniford was confused when he received this information because it did not seem consistent with statements on
Creative Salmon's website. He did not know whether or not the antibiotics had been given to Creative Salmon's brood stock or
to its production fish because the response from the Ministry did not distinguish between the two types of fish.
15 Despite his confusion and without making an inquiry of Creative Salmon, Mr. Staniford authored the second press release,
the relevant portions of which read as follows:
Creative's 'Organic' Antibiotic Salmon Scam
— FOCS lodges 'Deceptive Marketing Practices' complaint with the Competition Bureau
Tofino, BC — Just a week after Creative Salmon closed its Clayoquot Sound-based factory due to malachite green
contamination, Creative Salmon is exposed by information supplied by the Ministry of Environment (MoE) as a liar and
a consumer fraud. Data on chemical use in Clayoquot Sound were obtained by Friends of Clayoquot Sound last week
under Canada's Freedom of Information laws. The MoE documents, dated 20th June 2005, reveal that during 2004 nearly a
quarter of a tonne of antibiotics (245.01 kg) were used by Creative Salmon in the Clayoquot Sound UNESCO Bioshphere
Reserve: ...
Despite this evidence, Creative Salmon (www.creativesalmon.com) still claims:
• The fish that Creative Salmon sells [have] never been fed antibiotic
• Fish are grown to harvest size following our organic standards, in low density net pens without the use of
antibiotics
• In fact Creative Salmon has been antibiotic free since Oct 17, 2001
• 1349 days antibiotic free
Don Staniford, Friends of Clayoquot Sound aquaculture campaigner, said:
Japanese-funded Creative Salmon is being dangerously creative in its definition of 'organic' salmon farming. Last
week, Creative's 'green' credentials were exposed when its Tofino-based factory closed because of malachite green
contamination. And now its reputation has been well and truly shattered with the Ministry of the Environment's
damning revelations of antibiotic use.
FOCS is lodging a formal complaint against Creative Salmon with the Competition Bureau under the Deceptive Marketing
Practices part of the Competition Act.
"If Creative Salmon is telling such blatant lies, how is the public expected to believe the company's claims to be
'organic'?" Staniford said. "By discharging contaminated wastes, Creative is endangering the pristine marine environment
of Clayoquot Sound. And by making spurious claims to be 'green', it is endangering the reputation of honest local business
people who depend on the integrity of the UNESCO Biosphere Reserve. Consumers and locals alike have apparently been
lied to and Creative must surely be held accountable."
[footnotes omitted]
16
In its statement of claim, Creative Salmon alleged that Mr. Staniford had falsely and maliciously published defamatory
statements about it in the two press releases. It claimed general, special, aggravated and punitive damages.
17
In her reasons for judgment, the trial judge found that the two press releases were published by Mr. Staniford, were
defamatory of Creative Salmon and were not justified in the sense of being true. None of these findings is challenged on appeal.
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18
The judge held that the defence of fair comment was not available in respect of either of the press releases. She ruled
that the defence was not available in respect of the defamatory comments in the first press release because "Mr. Staniford's
statements that Creative Salmon was dishonest were not warranted by the facts known to Mr. Staniford at the time he made the
statements in the June 24th press release" (para. 44). She held that the defence was not available in respect of the defamatory
comments in the second press release because "Mr. Staniford has not met the burden of establishing that the words complained
of in the June 27th press release are fair comment based on facts that are true, and made honestly and fairly" (para. 67).
19
In view of the holding that the defence of fair comment was not available, the trial judge concluded there was no need
to address the issue of whether malice would have defeated such a defence. However, she did deal with the issue of malice
in connection with the claim for aggravated damages, and she held that Mr. Staniford had been motivated by actual malice.
The judge awarded aggravated damages of $5,000, as well as general damages of $10,000. The award of general damages was
relatively modest because there was no evidence at trial that Creative Salmon had been unable to sell any of its fish as a result
of the press releases. A cross-appeal by Creative Salmon in respect of the amount of the damages has been abandoned.
Positions Of The Parties
20
Mr. Staniford says the trial judge misstated part of the pre-WIC Radio test for the defence of fair comment and that, as
a result, she did not properly analyze the defence. He also argues the judge failed to make findings as to what words in the
press releases were statements of fact and what words were comment, with the consequence that she failed to make a ruling
as to whether the sting of the imputations was fact or comment. Finally, Mr. Staniford submits the judge erred in finding that
he was motivated by malice.
21
Mr. Staniford asks this Court to allow the appeal and to dismiss Creative Salmon's action or, alternatively, to remit the
matter back to the Supreme Court. He also requests that the funds posted by him as security for the trial judgment and costs
of the appeal be returned.
22
Creative Salmon concedes the trial judge misstated the test for the defence of fair comment, but says that the error is
immaterial because the judge found that Mr. Staniford did not have an honest belief in the defamatory statements he made
in the press releases. Creative Salmon says that the defence of fair comment is not available to Mr. Staniford under the test
formulated in WIC Radio for three reasons: (i) the trial judge found as a fact that Mr. Staniford was actuated by malice; (ii) no
person could honestly have expressed the defamatory comments on the proven facts; and (iii) Mr. Staniford's comments were
not based on facts truly stated.
Discussion
The WIC Radio Decision
23 Before discussing the reasons of the trial judge, it is necessary to briefly describe the changes brought about by WIC Radio.
The previous test for the defence of fair comment, as set out in the dissenting judgment of Mr. Justice Dickson in Cherneskey v.
Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067, 90 D.L.R. (3d) 321 (S.C.C.), and endorsed by Mr. Justice Binnie in WIC
Radio at para. 28, together with an addition stipulated by the majority judgments in Cherneskey, may be paraphrased as follows:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognizable as comment;
(d) the comment must satisfy the following objective test: could any [fair-minded] person honestly express the opinion
on the proved facts?;
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(e) the comment must satisfy the following subjective test: was the comment an honest expression of the defendant's
opinion?; and
(f) the defence can be defeated if the plaintiff proves that the defendant was [subjectively] actuated by express malice.
I have included the word "fair-minded" in item (d) in brackets because there was a debate in the authorities preceding WIC Radio
whether the hypothetical person in the objective test should be required to be a fair-minded person. The word "subjectively" in
item (f) is in brackets because, although it was not included as part of the test in Cherneskey, it was added in brackets by Mr.
Justice Binnie in WIC Radio when he was setting out the test from Mr. Justice Dickson's dissenting reasons.
24 The problem confronting the Supreme Court of Canada in WIC Radio was that the defendant had intended to convey one
meaning in his comments but was objectively held to have conveyed a different meaning. He honestly believed the opinion he
intended to convey but did not honestly believe the meaning he was taken to have conveyed. For this and other reasons, the
Supreme Court of Canada decided that the "subjective honest belief" requirement should no longer be part of the test, except
in the indirect sense that it is a consideration in determining whether the defendant was actuated by malice. The Court also
decided that the objective element of the test should make reference to any person, no matter how obstinate or prejudiced, rather
than a fair-minded person.
25

Accordingly, the test for the defence of fair comment may now be stated as follows:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognizable as comment;
(d) the comment must satisfy the following objective test: could any person honestly express the opinion on the proved
facts?; and
(e) the defence can be defeated if the plaintiff proves that the defendant was subjectively actuated by express malice.

Errors by the Trial Judge
26
Creative Salmon concedes the trial judge erred when she articulated the "subjective honest belief" requirement of the
pre-WIC Radio test in stating at para. 39 that Mr. Staniford was required to satisfy the following:
(i) subjective honesty of belief in the defamatory statement, that is, the comment is one which a fair minded person
would honestly make on the facts proved.
The trial judge erred by interposing an objective element into the subjective test.
27 Creative Salmon says the judge did not carry the error forward into her reasoning because she concluded that Mr. Staniford
did not honestly believe the comments he made in the two press releases. I do not agree with this assertion. For example, the
judge's reason for concluding that the defence was not available in respect of the first press release was that "Mr. Staniford's
statements that Creative Salmon was dishonest were not warranted by the facts known to Mr. Staniford at the time he made
the statements in the June 24th press release." Her use of the word "warranted" indicates that she was applying an objective
standard. It is also not entirely clear whether the judge repeated this error by injecting an objective element when she concluded
that Mr. Staniford had not met the onus of establishing the defence of fair comment in respect of the second press release.
28 However, the error of the trial judge in this regard has been overtaken by the evolution of the law brought about by WIC
Radio. The judge has retroactively been placed in error by WIC Radio in the following two respects:
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(a) she required Mr. Staniford to satisfy the "subjective honest belief" requirement when it is no longer part of the
test for the defence of fair comment; and
(b) the hypothetical person she used in stating the objective test was a "fair minded" person, not any person (no matter
how obstinate or prejudiced).
With respect to the second of these errors, the trial judge did correctly refer, at para. 39(ii), to "a person" in stating the objective
test, but she made reference, at para. 41(iii), to a "fair minded person" when she was setting out the items Mr. Staniford was
required to establish in respect of the first press release.
29
In view of these errors, the issue becomes whether other findings of the trial judge sustain her decision (as argued by
Creative Salmon) or whether these and other errors put this Court in a position to dismiss Creative Salmon's action (as argued by
Mr. Staniford). A third option is that the decision cannot stand and a new trial is required. I will begin by considering Creative
Salmon's three grounds for sustaining the decision because, if it is correct on any of the three grounds, the appeal must be
dismissed.
(i) Malice
30
Creative Salmon submits that Mr. Staniford's reliance on the defence of fair comment is defeated by malice. One of Mr.
Staniford's grounds of appeal is that the trial judge erred in finding that he was actuated by malice.
31
The judge did not consider the topic of malice in connection with the defence of fair comment but, rather, she relied
upon it in awarding aggravated damages against Mr. Staniford. It is conceded by Mr. Staniford that the meaning of the word
"malice" is the same for each of these two purposes.
32
Creative Salmon says that malice was proven because the trial judge concluded that Mr. Staniford made statements he
knew to be untrue and failed to disclose information that resulted in a misleading statement. It relies on the following passage
from Mr. Justice Cory's majority judgment in Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3, 126 D.L.R.
(4th) 609 (S.C.C.):
79 ... [Qualified privilege] may be defeated in two ways. The first arises if the dominant motive for publishing is actual
or express malice. Malice is commonly understood as ill will toward someone, but it also relates to any indirect motive
which conflicts with the sense of duty created by the occasion. Malice may be established by showing that the defendant
either knew that he was not telling the truth, or was reckless in that regard.
Malice for the purpose of defeating the defence of qualified privilege is the same as malice for the purpose of defeating the
defence of fair comment.
33
I do not interpret the above passage to equate lack of honest belief to malice. In my opinion, malice is a state of mind,
and the passage stands only for the proposition that a trier of fact may draw an inference of malice if the defendant knew he or
she was not telling the truth or was reckless as to the truth of the statement.
34
A comment similar to the above passage was also made by Mr. Justice Dickson in Cherneskey (at 1099). However, in
WIC Radio, Mr. Justice LeBel added the following qualification, after quoting the comment in Cherneskey:
102 I adopt this definition, although I wish to emphasize that while proof that the comment is not the honest expression
of the publisher's real opinion may be evidence of malice, it is not determinative. Indeed, there may be non-malicious and
valid reasons for publishing views one does not personally hold.
I agree with this qualification. It is open to the trier of fact to draw an inference of malice from a lack of honest belief, but
there may be circumstances where malice is not the dominant motive of the defendant even though he or she does not have an
honest belief in the comment they expressed. In Gatley on Libel and Slander, 10th ed. (London: Sweet & Maxwell, 2004) at
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para. 16.4, the authors express the view that "malice arises only where the defendant acts from an improper motive: knowledge
of or recklessness as to falsity is not a separate head of malice, it is simply a way of establishing that the defendant was acting
from an improper motive...".
35 If Creative Salmon is correct in its position that the trial judge concluded that Mr. Staniford had been actuated by malice
because she found he made statements he knew to be untrue, this Court could not interfere with the conclusion unless her finding
of fact constituted a palpable and overriding error: see Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.).
36
As a result of the error made by the judge in her articulation of the "honest belief" requirement of the pre-WIC Radio
test, I am not satisfied the judge did find that Mr. Staniford did not honestly believe the opinions he expressed in the two press
releases. More importantly, however, it is clear the judge did not rely on a lack of honest belief in making her finding of malice.
She stated her reason for making the finding in the following paragraph of her reasons:
[93] In my view, Mr. Staniford was motivated by actual malice in that he was trying to build up opposition to Creative
Salmon as a company that was attempting to obtain organic certification for its fish. In the circumstances an award of
aggravated damages of $5,000 is appropriate.
In my view, this motivation does not constitute malice at law.
37
In Botiuk at para. 79, malice was defined to include "ill will" and "any indirect motive which conflicts with the sense
of duty created by the occasion [in the case of qualified privilege]". The definition of malice stated by Mr. Justice Dickson in
Cherneskey at 1099, and adopted by Mr. Justice LeBel in WIC Radio at para. 102, includes "spite or ill will" and "any indirect
motive or ulterior purpose".
38
The trial judge did not make a finding that Mr. Staniford was motivated by ill will or spite. Thus, the finding of malice
against Mr. Staniford can only stand if it involved a finding that he was motivated by an indirect motive or an ulterior purpose.
In this regard, the indirect motive or ulterior purpose must be indirect or ulterior to the objective of the defence of fair comment.
39

The objective of the defence is described as follows in Gatley on Libel and Slander at para. 12.1:
There are matters on which the public has a legitimate interest or with which it is legitimately concerned and on such
matters it is desirable that all should be able to comment freely ...

In R.D. McConchie and D.A. Potts, Canadian Libel and Slander Actions (Toronto: Irwin Law, 2004) at 335, the authors begin
the chapter on fair comment with the sentence: "The defence of fair comment is a cornerstone of free speech in Canada."
40
In the present case, the trial judge held that Mr. Staniford was motivated by malice because he was trying to build up
opposition to Creative Salmon obtaining organic certification for its fish. Mr. Staniford and his employer, Friends of Clayoquot
Sound, were opposed to open-net salmon farming in the Clayoquot Sound. They did not believe that open-net salmon farming
should be regarded as organic, and they were opposed to the possibility of Creative Salmon's fish products being given an
organic certification. Mr. Staniford was endeavouring to build up opposition by attempting to influence public opinion on the
topic of organic certification for the product of open-net salmon farming, a matter of legitimate public interest.
41
The protection of a person's ability to exercise his or her right to freedom of expression in order to attempt to influence
public opinion on legitimate public issues is the objective of the defence of fair comment. The defence cannot be defeated if
Mr. Staniford was doing the very thing that the defence was designed to protect. What the trial judge found to be malice was
not malice at law because her finding of Mr. Staniford's motivation did not represent an indirect motive or ulterior purpose.
42
I would add that the trial judge did not make a finding that Mr. Staniford's motive of building up opposition against
Creative Salmon's efforts to obtain organic certification was his only motivation. In order to defeat the defence of fair comment,
malice must be the dominant or overriding motive: see Botiuk at para. 79, above, and Ward v. Clark, 2001 BCCA 724, [2002] 2
W.W.R. 238 (B.C. C.A.) at para. 53. The trial judge presumably did not make a finding in this regard because she was dealing
with the topic of aggravated damages, and not the defence of fair comment, when she made the finding of malice.
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43
Creative Salmon points to evidence referred to by the trial judge (paras. 84, 86, 91, 92 and 93 of her reasons) and other
evidence to support a finding of malice, implicitly urging us to make such a finding in the event we conclude that the reason
given by the trial judge does not constitute malice. Mr. Staniford requests that Creative Salmon's claim be dismissed (provided
that the other elements of the test for the defence of fair comment are satisfied).
44
Malice is a state of mind. Only the trier of fact can determine Mr. Staniford's state of mind when he published the two
press releases. This Court cannot look to the evidence and make its own finding in this regard.
45
Although the reason given by the trial judge does not constitute malice at law, it is my view that on the basis of the
evidence before the trial judge it would be open to a trier of fact to make a finding of malice against Mr. Staniford. Hence, it
would not be appropriate for this Court to dismiss Creative Salmon's claim.
46
As a result, neither of the courses of action advocated by the parties is open to this Court. Although it is regrettable in
view of the added expense, I believe there must be a new trial unless Creative Salmon is successful on either of its other two
grounds for sustaining the trial judge's decision.
(ii) The Objective Element of the Test
47 Creative Salmon submits that although the trial judge did not expressly consider the objective element of the test for the
defence of fair comment, the defence must fail because no person could honestly believe the comments Mr. Staniford made in
the two press releases. It may be that the judge did effectively consider the objective element when she was dealing with the
misstated subjective element of the pre-WIC Radio test but, in any event, she was viewing it from the perspective of a fairminded person, not from the viewpoint of any person, as required by WIC Radio.
48 The objective element of the test does not require a determination of the state of mind of a particular person. As a result,
unlike the situation with respect to a finding of actual malice, this Court is in the same position as the trial judge with respect
to assessing the objective element on the facts proven at trial.
49
In discussing the objective element of the test in WIC Radio, Mr. Justice Binnie acknowledged that the threshold for
satisfying it is not high:
50 Admittedly, the "objective" test is not a high threshold for the defendants to meet, but nor is it in the public interest
to deny the defence to a piece of devil's advocacy that the writer may have doubts about (but is quite capable of honest
belief) which contributes to the debate on a matter of public interest.
51 Of course, even the latitude allowed by the "objective" honest belief test may be exceeded. "Comment must be relevant to
the facts to which it is addressed. It cannot be used as a cloak for mere invective"; Reynolds [Reynolds v. Times Newspapers
Ltd., [1999] 4 All E.R. 609 (H.L.)], at p. 615.
Mr. Justice Rothstein did not believe that a requirement for objective honest belief was even necessary as an element of the
defence because "I cannot think of an example in which the test of objective honest belief could not be met once it is demonstrated
that the comment has a basis in true facts" (para. 110).
50
In the present case, the comments made by Mr. Staniford in the two press releases were relevant to the facts that he was
addressing. The fact addressed in the first press release was expressed in the form of an answer to the question "[h]as Creative
Salmon suspended sales of farmed salmon after testing positive for the carcinogenic fungicide malachite green?" The opinions
were expressed on the basis of the contingency that malachite green contamination was confirmed. The opinions related to the
expressed fact, and it cannot be said that no person, irrespective of how obstinate or prejudiced they may be, could honestly
hold those opinions.
51 Similarly, the opinions or comments expressed in the second press release related to the facts that were being addressed.
It was disclosed that Creative Salmon had reported to the Ministry of Environment that it had used a considerable quantity
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of antibiotics in 2004, while Creative Salmon claimed on its website that it had been antibiotic free since 2001. Although the
trial judge objectively found that the statements on the website related only to production fish sold to the public, the website
was open to an interpretation that Creative Salmon was claiming it did not use antibiotics in any aspect of its operations. The
comments expressed in the press release related to this potential discrepancy, and it cannot be concluded that no person could
have honestly expressed those comments.
52

Hence, the objective element of the test for the defence has been satisfied with respect to both of the press releases.

(iii) Facts Truly Stated
53
Creative Salmon submits the defence of fair comment is not available to Mr. Staniford because the requirement of the
defence that the comment be based on fact includes an obligation to state the facts truly. The trial judge did not make any
finding on this point.
54
Creative Salmon begins the submission by quoting the following from Raymond E. Brown, The Law of Defamation in
Canada, 2d ed., vol. 2 (Canada: Thomson Canada, 1999) at p. 15-2:
In order to be fair, it must be shown that the facts upon which the comment is based are truly stated ...
Creative Salmon then cites the decisions in Taylor-Wright v. CHBC-TV, [1999] B.C.J. No. 334 (B.C. S.C.), aff'd 2000 BCCA
629 (B.C. C.A.); Myers v. Canadian Broadcasting Corp. (1999), 47 C.C.L.T. (2d) 272 (Ont. S.C.J.), rev'd in part on damages,
(2001), 54 O.R. (3d) 626 (Eng.), 6 C.C.L.T. (3d) 112 (Ont. C.A.), leave to appeal to S.C.C. refused (2002), [2001] S.C.C.A.
No. 433 (S.C.C.); and Leenen v. Canadian Broadcasting Corp. (2000), 48 O.R. (3d) 656, 50 C.C.L.T. (2d) 213 (Ont. S.C.J.),
aff'd (2001), 54 O.R. (3d) 612, 6 C.C.L.T. (3d) 97 (Ont. C.A.), leave to appeal to S.C.C. refused (2002), [2001] S.C.C.A. No.
432 (S.C.C.).
55
The case of Taylor-Wright involved television broadcasts about court proceedings involving the control of the board
of directors of a society. The broadcasts included allegations contained in affidavits of theft and fraud against the plaintiffs,
who were endeavouring to have three directors of the society removed and replaced. Mr. Justice Drossos held the broadcasts
were defamatory and no defences had been proven by the defendants. Creative Salmon relies on the following conclusion from
Taylor-Wright (B.C.S.C.) regarding the omission of relevant information from the broadcasts:
143 I accordingly conclude that the complained of allegations arising from the February 13th broadcast, although
substantially accurate as far as they went, such were not because of significant and relevant omissions substantially fair.
The defendant is therefore not entitled to the defence of privilege or fair comment at common law or under section 3 of
the statute. The defendant is therefore liable in damages to the plaintiffs for the libel that flows from the February 13th
broadcasts.
Mr. Staniford maintains that Taylor-Wright was really a case dealing with privilege, in respect of which there is a requirement
for fair and balanced coverage.
56 The cases of Myers and Leenen involved the same episode of the fifth estate shown by the CBC about a controversial heart
medication. Both Dr. Myers and Dr. Leenen were successful in their defamation claims. Creative Salmon quotes the following
from Myers:
111 I conclude that no fair-minded person, nor indeed any reasonable person, could have come to hold the views about
Dr. Myers which were conveyed in the program, given all the facts (reported and unreported) available to the defendants.
From my review of the detailed transcripts and the tapes, including the parts which were not used in the program, I find
that the CBC dramatically simplified a complex medical debate by seriously mischaracterizing Dr. Myers' position. The
CBC set him up quite unfairly as a "bad guy" in the debate.
In Leenen, at para. 122, Mr. Justice Cunningham quoted the above passage and commented that the same applied to the CBC's
treatment of Dr. Leenen.
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Creative Salmon also relies on the following statements of Mr. Justice Cunningham in Leenen:
[126] One of the elements of fair comment, of course, is fairness. If it is found that the comment is unfair, the defence
fails ... Fairness would require that viewers be presented with both sides of the argument in a balanced way. In this case,
by omitting key information, by deliberately failing to provide Dr. Leenen an opportunity to accurately present his views,
and by deliberately failing to follow up with further interviews, the CBC cannot claim fair comment when it describes
Dr. Leenen as an advocate of CCBs. The selectivity in the presentation of the material for this program in and of itself
demonstrates an inherent unfairness towards those whose views did not mesh with Mr. Regush's. So much important
information was kept away from the viewer, information that, had it been presented, probably would have destroyed the
Regush thesis. ... No comment can be fair if it is based upon facts which are invented or misstated: ... Having raised the
defence of fair comment, the defendants must satisfy the burden of establishing that the facts upon which it is based are
true and that it is objectively fair....
.....
[127a] Next I turn to the innuendo that Dr. Leenen, having co-authored the "Dear Colleague" letter in April 1995, was in
a conflict of interest when he later chaired the ad hoc advisory committee meeting. Disbery J., in Thomas v. Canadian
Broadcasting Corp., [1981] 4 W.W.R. 289, 16 C.C.L.T. 113 (N.W.T.S.C.), writes at p. 338:
To only give the public a look at the side of the coin supportive of their comments and opinions and not show the
facts to the contrary on the other side of the coin is to deal in half-truths, and comments made in this way are neither
fair nor made in good faith.
.....
[150] In the present case an inference of malice may be drawn from the fact that the defendants wilfully misrepresented
the facts by omitting significant evidence contrary to their thesis.

58

The Law of Defamation in Canada elaborates, at pp. 15-84 to 15-86, on the requirement that the facts be truly stated:
[The facts] must be truly stated, or, at least, be substantially true. They must not be patently distorted or materially misstated,
or so incomplete as to lead to a material alteration of the truth. A necessary foundation for the defence of fair comment
is the truth of the facts commented upon. It is not sufficient to show some of the facts upon which the comment is made
are true if some are also false, or if material facts are omitted which would fundamentally change the complexion of the
facts which are stated. [footnotes omitted]

59

Gatley on Libel and Slander makes the point in the following fashion at para. 12-17:
Again, the defence of fair comment will fail if the defendant omits from the statement of facts on which the comment
purports to be based some important fact which (had it been mentioned) would falsify or alter the complexion of the facts
that are stated. For example, if A states that B was convicted by a jury of a serious crime and comments adversely on
the fact, but omits to state that the conviction was quashed by the Court of Appeal, his words cannot be defended as fair
comment. [footnote omitted]

60 In my opinion, the requirement to state the facts truly does not obligate the commentator to set out all facts, both pro and
con, relevant to the matter upon which he or she is commenting. Such an obligation would unduly hinder the commentator from
forcefully expressing his or her opinion. Of course, the omission of relevant facts will be a factor to consider in determining
whether or not malice was the primary motive of the commentator.
61
I agree with the authors of The Law of Defamation in Canada and Gatley on Libel and Slander that the requirement to
state the facts truly means in the present context that the commentator may not omit to state important or material facts that
would falsify or alter the complexion of the facts stated in the commentary. It is not necessary to state all facts of a nature that
may influence the opinion of the person hearing or reading the commentary. In order to defeat the defence, the omitted facts
must be sufficiently fundamental that they undermine the accuracy of the facts expressed in the commentary to the extent the
stated facts cannot be properly regarded as a true statement of the facts.
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The trial judge in the instant case found that Mr. Staniford omitted the following facts from the press releases:
(a) he omitted from the first press release the fact that it is possible for a fish to become contaminated by malachite
green from the waters of the Pacific Ocean; and
(b) he omitted from the second press release the fact that he was confused when he received the information about
antibiotic use from the Ministry of Environment and did not know if Creative Salmon had used the antibiotics on
production fish sold to the public or on the brood stock.

63
In my view, these omitted facts are not sufficiently fundamental that they undermine the accuracy of the facts that are
stated in the press releases. The fact stated in the first press release was that Creative Salmon suspended sales of farmed salmon
after testing positive for malachite green. The prospect of the fish becoming contaminated from the waters of the Pacific Ocean
was one of several possibilities, and it was not known to be the most likely of the potential sources of contamination. Creative
Salmon was sufficiently concerned that it was not an isolated event that it suspended its sales of fish. After it conducted its
investigation, Creative Salmon queried whether the Canadian Food Inspection Agency had made an error, which suggests that
Creative Salmon thought an error was a more likely explanation than contamination from the open waters.
64
With respect to the second press release, I do not consider the omission from it to be an objective fact. The omission
relates to the subjective state of Mr. Staniford's mind. In my opinion, the omission goes to the issue of malice, and it does not
undermine the accuracy of the stated fact that the information obtained from the Ministry of Environment disclosed the use of
antibiotics by Creative Salmon in 2004, while it claimed on its website to have been antibiotic free since 2001.
65
In the result, I would conclude that, on the evidence before the trial judge, Mr. Staniford did not fail to state the facts
truly so as to deprive himself of reliance on the defence of fair comment.
Other Grounds of Appeal
66
In addition to challenging the trial judge's finding of malice against him, Mr. Staniford asserts errors on the part of the
trial judge in failing to determine which statements in the two press releases were fact and which statements were comment,
and in failing to rule whether the sting of the imputations against Creative Salmon was comment. As I have concluded that a
new trial is required, it is not necessary to deal with these grounds of appeal.
Conclusion
67 I would allow the appeal and order a new trial. Although it was necessary to make determinations on some aspects of the
defence of fair comment in order to decide this appeal, it would not be appropriate in the present circumstances for this Court
to limit the issues in the new trial: see Holsten v. Card, 2002 BCCA 290, 100 B.C.L.R. (3d) 269 (B.C. C.A.). Unless there is an
agreement to limit the issues, the judge in the new trial will have to rule on all of the issues on the basis of the findings of fact
made by him or her (which may be different from the findings of fact made by the judge in the trial that has already taken place).
68 I would also order that the funds posted by Mr. Staniford as security for the trial judgment and costs of the appeal, together
with any interest earned on the funds, be paid out of court to or at the direction of Mr. Staniford.
Levine J.A.:
I agree.
Frankel J.A.:
I agree.
Appeal allowed.
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Footnotes
*

Leave to appeal refused Creative Salmon Co. v. Staniford (2009), 2009 CarswellBC 1700, 2009 CarswellBC 1701 (S.C.C.).

End of Document

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

15

TAB 17

393

Ontario
Securities
Commission

P.O. Box 55, 19 th Floor
20 Queen Street West
Toronto ON M5H 3S8

Commission des
valeurs mobilières
de l’Ontario

CP 55, 19e étage
20, rue Queen Ouest
Toronto ON M5H 3S8

IN THE MATTER OF THE SECURITIES ACT,
R.S.O. 1990, c. S.5, AS AMENDED
AND
IN THE MATTER OF
LEHMAN COHORT GLOBAL GROUP INC., ANTON SCHNEDL,
RICHARD UNZER, ALEXANDER GRUNDMANN and HENRY HEHLSINGER
REASONS AND DECISION

Hearing:

January 25 and 26, 2010

Decision:

July 28, 2010

Panel:

James E. A. Turner

-

Vice-Chair and Chair of the Panel

Carol S. Perry

-

Commissioner

Sinan O. Akdeniz

-

Commissioner

Hugh Craig

-

For Staff of the Ontario Securities
Commission
No one appeared for any of the
Respondents.

Counsel:

-

2010 ONSEC 15 (CanLII)

Citation: Lehman Cohort Global Group Inc. et al., 2010 ONSEC 15
Date: 2010-07-28

2

394

I.

OVERVIEW

II.

THE RESPONDENTS

III.

PRELIMINARY ISSUES
A.
B.
C.

IV.

ISSUES AND EVIDENCE
A.
B.
C.
D.
E.

V.

Issues
Investors
The Investment Scheme
The MediTerra Investment Scheme
The Toronto Virtual Office

ANALYSIS
A.

B.

C.

VI.

The Failure of the Respondents to Appear at the Hearing
The Use of Hearsay Evidence
The Appropriate Standard of Proof

Did the Respondents Breach Subsection 25(1)(a) of the Act?
i.
The Applicable Law
ii.
Analysis
iii.
Conclusions as to Subsection 25(1)(a) of the Act
Did the Respondents Breach Section 126.1(b) of the Act?
i.
Section 126.1(b) of the Act
ii.
Staff submissions
iii.
Analysis
(a)
Fraud
(b)
Lehman and Schnedl Committed Fraud
(c)
Was the Fraud Committed in Ontario?
(d)
Staff Submissions
(e)
Real and Substantial Link to Ontario
(f)
Knowledge of the Fraud by Unzer and Grundmann
iv.
Conclusions as to Section 126.1(b) of the Act
Was the Conduct of the Respondents Contrary to the Public Interest?
i.
The Applicable Law
ii.
Analysis and Conclusion

CONCLUSION

2010 ONSEC 15 (CanLII)

TABLE OF CONTENTS

3

395

I.

OVERVIEW

[1]

This was a hearing before the Ontario Securities Commission (the
"Commission") to consider whether Lehman Cohort Global Group Inc.
("Lehman"), Anton Schnedl ("Schnedl"), Richard Unzer ("Unzer"), Alexander
Grundmann ("Grundmann") and Heinrich "Henry" Hehlsinger ("Hehlsinger")
(collectively referred to as the "Respondents") breached sections 25(1)(a) and
126.1(b) of the Securities Act, R.S.O. 1990, c. S.5, as amended (the "Act") and
acted contrary to the public interest.

[2]

A temporary cease trade order was issued in this matter on May 20, 2009 and a
Notice of Hearing and Statement of Allegations were issued on August 14, 2009.
Three Commission orders (dated June 4, 2009, July 21, 2009 and August 19,
2009) were issued that extended the temporary cease trade order until the
completion of the hearing on the merits. A hearing on the merits was held on
January 25 and 26, 2010.

[3]

It is alleged by Staff of the Commission ("Staff") in the Statement of
Allegations that the Respondents solicited European investors to invest in a
fraudulent investment scheme offered by Lehman. By doing so, it is alleged that
the Respondents breached Ontario securities law by:
(a)

(b)

trading in securities without registration or an exemption from registration
contrary to subsection 25(1) of the Act. Specifically, those breaches
include:
(1)

soliciting investors to purchase oil futures, a security within the
meaning of clause (p) of the definition of "security" in subsection
1(1) of the Act;

(2)

soliciting investors to purchase foreign treasury bonds, a securit y
within the meaning of clause (e) of the definition of "security" in
subsection 1(1) of the Act; and

engaging in acts of fraud, contrary to section 126.1 of the Act.

It is also alleged that the Respondents' conduct was contrary to the public interest.
[4]
On January 25 and 26, 2010, we heard evidence and submissions on the merits
in this matter. None of the Respondents was present or represented by legal
counsel. Five witnesses were called to testify: a husband and wife who are
residents of Austria (the "Austrian Investors") whose testimony was given by
video conference, Gale Solnik, the sole director of Lehman and a former
employee of a Toronto law firm that advised Schnedl in connection with the
incorporation of Lehman (the "Canadian Director"), and two Staff
investigators, Donald Panchuk and Joanne Ramirez. Staff submitted to us a
hearing brief and seven evidence summaries based on the hearing brief. The
Austrian Investors retained a private investigator to investigate Lehman and
Schnedl and that investigator travelled to Toronto and Hong Kong in connection
with the investigation. Some of the testimony of the Austrian Investors was
based on the report of the private investigator.
[5]

These are our reasons and decision in this matter.

II.

THE RESPONDENTS
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[6]

Lehman was incorporated under the Business Corporations Act (Ontario), R.S.O.
1990, c. B.16 on August 16, 2007. The address of Lehman's registered office and
address for service is 100 Upper Madison Avenue, Suite 1907, Toronto, Ontario.
That is the address of the law firm that formerly employed the Canadian
Director.

[7]

Lehman has an Internet Web site at http://www.lehmangroup.net (the
"Lehman Web site"). The Lehman Web site describes the investment services
Lehman provides and refers to its office locations in Toronto, Los Angeles and
the Commonwealth of Dominica.

[8]

The Lehman Web site identifies Lehman's head office as being located at 100
th
King Street West, 37 Floor, Toronto, Ontario. Staff submitted evidence showing
that Lehman's head office is a business services centre that provides "virtual
offices" to customers (see paragraphs 53 and 54 of these reasons). We will refer
to Lehman's head office in these reasons as the "Toronto Virtual Office".

[9]

Through the Lehman Web site, Lehman purports to offer capital markets and
investment advisory services, wealth management, investment management and
related products and services on a global basis, including securities origination,
brokerage, and dealer and related activities in equities, futures, fixed income,
mutual funds, commodities, swaps, currencies, options, and other derivatives.

[10]

Evidence was submitted that also referred to "Lehman Advocate & Co." and
"Lehman Limited". It is not clear whether these are mistaken references to
Lehman, whether they are separate entities or whether, in fact, they exist.

[11]

Schnedl arranged for the incorporation of Lehman and is Lehman's President,
Treasurer and Secretary and appears to be Lehman's only shareholder. Schnedl
signed an indemnity in favour of the Canadian Director for acting as a director of
Lehman. The Austrian Investors testified that, based on the investigation report
referred to in paragraph 4 of these reasons, they believe that Schnedl and Unzer
were "in charge" of Lehman.

[12]

Schnedl opened bank accounts in Toronto on behalf of Lehman and is the sole
signing officer for those accounts. Schnedl also signed the services agreement
for the Toronto Virtual Office and he is listed as the administrative contact for
the Lehman Web site with an address in Spain. Schnedl appears to reside in
Spain.

[13]

There is evidence that Unzer and Grundmann held themselves out as
representatives of Lehman.

[14]

Hehlsinger also appears to be a representative of Lehman. One of the Austrian
Investors testified that Hehlsinger informed her that he was really Schnedl and
that "Hehlsinger" is an alias used by him. For purposes of these reasons, we will
treat Hehlsinger as being the same person as Schnedl.

[15]

None of the Respondents is, or has ever been, registered in any capacity with
the Commission.

[16]

None of the individual Respondents appears to reside in Canada. Based on the
evidence submitted to us, none of them, other than Schnedl, appears to have
ever been in Ontario in connection with the conduct that is the subject matter of
this proceeding. Schnedl came to Toronto in 2007 to arrange the incorporation of
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Lehman, to establish the Toronto Virtual Office and to open the Lehman Toronto
bank accounts.
PRELIMINARY ISSUES
A.
[17]

The Failure of the Respondents to Appear at the Hearing

As noted above, none of the Respondents appeared or was represented at the
hearing on the merits. Subsection 7(1) of the Statutory Powers Procedure Act,
R.S.O. 1990, c. S.22, as amended (the "SPPA") provides that a tribunal may
proceed in the absence of a party when that party has been given adequate
notice. That section provides as follows:
Where notice of an oral hearing has been given to a party to
a proceeding in accordance with this Act and the party does
not attend at the hearing; the tribunal may proceed in the
absence of the party and the party is not entitled to any
further notice in the proceeding.

[18]

We note the following passage from Adm inistrative Law in Canada:
Where a party who has been given proper notice fails to
respond or attend, the tribunal may proceed in the party's
absence and the party is not entitled to further notice. All
that the tribunal need establish, before proceeding in the
absence of the party, is that the party was given notice of
the date and place of the hearing. The tribunal need not
investigate the reasons for the party's absence.
(Sara Blake, Adm inistrative Law in Canada, 4th ed.
(Markham, Ont.: LexisNexis Butterworths, 2006) at p. 35)

[19]

Staff submitted evidence in the form of an Affidavit of Service dated January 25,
2010 of Kathleen McMillan, an employee of the Commission, to establish that
Staff took reasonable steps to give the Respondents notice of this proceeding
and to serve the Respondents with the order dated August 19, 2009 setting this
proceeding down for a hearing on January 25, 2010. Staff received no response
from the Respondents using the known e-mail addresses for them and
documents sent to the Toronto Virtual Office were returned to Staff. One of the
Austrian Investors testified that Schnedl stated in a telephone conversat ion that
he was aware of this proceeding.

[20]

We are satisfied that Staff gave adequate notice of this proceeding to the
Respondents and that we are entitled to proceed in their absence in accordance
with subsection 7(1) of the SPPA.
B.

The Use of Hearsay Evidence

[21]

A significant portion of the evidence relied on by Staff in this proceeding is
hearsay evidence.

[22]

Subsection 15(1) of the SPPA provides as follows:
Subject to subsections (2) and (3), a tribunal may admit as
evidence at a hearing, whether or not given or proven under
oath or affirmation or admissible as evidence in a court,
(a) any oral testimony; and
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(b) any document or other thing,
relevant to the subject-matter of the proceeding and may
act on such evidence, but the tribunal may exclude anything
unduly repetitious.
In The Law of Evidence in Canada, it is stated that:
In proceedings before most administrative tribunals and
labour arbitration boards, hearsay evidence is freely
admissible and its weight is a matter for the tribunal or
board to decide, unless its receipt would amount to a clear
denial of natural justice. So long as such hearsay evidence is
relevant it can serve as the basis for the decision, whether
or not it is supported by other evidence which would be
admissible in a court of law.
(John Sopinka, Sidney N. Lederman & Alan W. Bryant, The
Law of Evidence in Canada, 2d ed. (Markham, Ont.:
LexisNexis Butterworths, 1999) at p. 308)
[24]

Although hearsay evidence is admissible under the SPPA, the weight to be given
to that evidence must be determined by the panel. Care must be taken to avoid
placing undue reliance on uncorroborated evidence that lacks sufficient indicia of
reliability (Starson v. Swayze, [2003] 1 S.C.R. 722 at para. 115).

[25]

There was documentary evidence introduced by Staff that corroborated or was
consistent with the hearsay evidence given by the Austrian Investors and the
Staff investigators. That documentary evidence included copies of e-mails and
faxes that appear to have been sent by investors to the Respondents, account
statements made available to investors, bank records and evidence of wire
transfers of funds and legal documents to which Lehman appeared to be a party.
The totality of the evidence presented in this matter is corroborative and
consistent.

[26]

One of the concerns with respect to the introduction of hearsay evidence is that
it may infringe on the rights of a party to cross -examine a witness or to
introduce contradictory evidence. This engages the requirement for procedural
fairness. In this case, none of the Respondents appeared, was represented or
present to object to the use of the hearsay evidence, to cross -examine on it or to
introduce contradictory evidence of their own. As a result, the Respondents have
waived their right to do so. In this respect, it was stated in Violette v. New
Brunswick Dental Society, [2004] 267 N.B.R. (2d) 205 (C.A.) at paragraph 80
that:
[...] I am of the view that the appellant's informed decision
not to participate in the hearing before the Discipline
Committee constitutes abandonment, leading to waiver of
possible breaches of the rules of procedural fairness. This
conclusion is hardly surprising. He who seeks fairness must
act fairly by raising timely objections. This necessarily
requires the affected party's participation.

While that case did not involve an unrepresented respondent, in our view, the same
principle applies here.

2010 ONSEC 15 (CanLII)

[23]

7

Accordingly, we concluded that we would admit the hearsay evidence tendered
by Staff, subject to our consideration of the weight to be given that evidence.
C.

The Appropriate Standard of Proof

[28]

We must also consider the appropriate standard of proof applicable in a
Commission proceeding.

[29]

In F.H. v. McDougall, [2008] 3 S.C.R. 41, the Supreme Court of Canada stated at
paragraph 49 that:
[...] in civil cases there is only one standard of proof and
that is proof on a balance of probabilities. In all civil cases,
the trial judge must scrutinize the relevant evidence with
care to determine whether it is more likely than not that an
alleged event occurred.

At paragraph 46, the Court stated that:
[...] evidence must always be sufficiently clear, convincing
and cogent to satisfy the balance of probabilities test. But
again, there is no objective standard to measure
sufficiency... If a responsible judge finds for the plaintiff, it
must be accepted that the evidence was sufficiently clear,
convincing and cogent to that judge that the plaintiff
satisfied the balance of probabilities test.
[30]

Accordingly, we will decide this matter on the balance of probabilities. In doing
so, we must be satisfied that there is sufficient clear, convincing and cogent
evidence to support our findings. While a significant portion of the evidence
before us is hearsay evidence, that evidence is corroborated by and consistent
with the other evidence submitted to us. Overall, we believe that the evidence
before us is clear, convincing and cogent and provides a sufficient basis for our
conclusions set out below. We are satisfied that the acts, events and conduct
described in these reasons are more likely than not to have occurred.

IV.

ISSUES AND EVIDENCE
A.

[31]

[32]

Issues

The issues we must decide in this matter are:
(a)

Did the Respondents trade in securities in breach of subsection 25(1)(a)
of the Act?

(b)

Did the Respondents breach section 126.1(b) of the Act?

(c)

Did the Respondents act in a manner that was contrary to the public
interest?

B.

Investors

The only investors Staff called as witnesses were the Austrian Investors. The
Staff investigators stated, however, that they were aware of other investors
solicited with respect to the investment scheme and Staff introduced some
evidence of the investments made by those other investors. To protect the
privacy of the investors, we will not use their names in these reasons.
C.

The Investment Scheme
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[33]

This proceeding involves an investment scheme that was offered by Lehman to
potential investors through telephone solicitations. Individuals were contacted by
telephone by representatives of Lehman. It appears that the phone calls were
"cold" calls made to individuals who had no prior knowledge of or relations hip
with Lehman. During the telephone conversations, representatives of Lehman
would propose investments in oil futures and/or foreign treasury bonds.

[34]

If an investor agreed to invest, he or she would fill out an application form and
Lehman would purport to open a managed account for the investor. The actual
trading and the form of the investments to be purchased on behalf of investors
were to be at the sole discretion of Lehman. Investors were told, however, that
the investments would be made in oil futures and/or foreign treasury bonds.

[35]

The Austrian Investors were solicited by telephone by Schnedl, Unzer and
Grundmann to invest in the scheme. After they had done so, and after they had
purportedly lost all of their investment, they were harassed by Schnedl in
sometimes abusive telephone calls. All of the communications with the Austrian
Investors were in the German language.

[36]

In order to fund their investments, investors were given international wire
instructions for Lehman's Toronto bank accounts. Lehman had three bank
accounts at TD Canada Trust in Toronto, one denominated in each of Canadian
dollars (the "Lehman CAD account"), U.S. dollars (the "Lehman USD
account") and Euros (the "Lehman Euro account"). The accounts were
opened by Schnedl on behalf of Lehman on November 13, 2007. Schnedl had
sole signing authority and control over each of the bank accounts, although the
account opening documentation for the Lehman Euro account could not be
produced by the bank.

[37]

The Staff investigators testified that the Austrian Investors, and other individuals
who appeared to be investors participating in the investment scheme, wired
funds as follows:
(a)

Investor 1 wired (from a bank account in Germany) an amount in Euros
that was credited as $9,496 to the Lehman CAD account;

(b)

Investor 2 wired (from a bank account in Germany) an amount in Euros
that was credited as $6,418 to the Lehman CAD account;

(c)

Investor 3 wired (from a bank account in Germany) US $2,561 to the
Lehman USD account; Investor 3 also wired an additional US $966 t o the
Lehman USD account from the same bank account in Germany;

(d)

Investor 4 wired (from a bank account in Germany) US $84,990 to the
Lehman USD account; Investor 4 also wired an additional €4,993 to the
Lehman Euro account from the same bank account in Germany;

(e)

Investor 5 wired (from a bank account in Italy) US $4,961 to the Lehman
USD account;

(f)

Investor 6 wired (from a bank account in Germany) €24,993 to the
Lehman Euro account;

(g)

Investor 7 wired (from a bank account in Switzerland) €4,983 to the
Lehman Euro account;

(h)

Investor 8 wired (from a bank account in Germany) €5,393 to the Lehman
Euro account;
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(i)

Investor 9 wired (from a bank account in Germany) €4,266 to the Lehman
Euro account;

(j)

Investor 10 wired (from a bank account in Germany) €4,993 to the
Lehman Euro account; and

(k)

The Austrian Investors wired (from a bank account in Austria) €10,543 to
the Lehman Euro account and subsequently sent additional wires in the
amounts of €149,592, €25,923 and €34,903 from the same bank account
in Austria.

All of these amounts are net of banking fees and rounded down.
[38] Lehman prepared client account statements that purported to show for each
client all account activity and account balances. The statements were made
available to clients on a password-protected section of the Lehman Web site. It
appears that the account statements were a sham and did not reflect actual
investments or returns.
[39]

The Austrian Investors testified that their account statements initially showed
significant profits but, beginning in July 2008, the account began to show losses.
As of August 2, 2008, the account statements showed that the Austrian
Investors had lost all of their invested money and owed Lehman US $11,198. At
that time, Schnedl (using the Hehlsinger alias) contacted the Austrian Investors
and suggested that if they sent the money "owed," their losses could be
recouped.

[40]

No trade confirmations were ever sent to investors. Notwithstanding the
investments shown in the client accounts, it appears that no oil futures, treasury
bonds or any other securities were ever purchased by Lehman on behalf of
investors.

[41]

Evidence was presented to us showing wire transfers from Lehman's Toronto
bank accounts to bank accounts in Schnedl's name at Spanish banks. Amounts of
$8,265, US $37,757, and €251,654 were transferred from the Lehman accounts
to those accounts at banks in the Province of Malaga, Spain. The Austrian
Investors testified that they believe that Schnedl resides there.

[42]

In a number of cases, wire transfers to Schnedl's personal bank accounts were
made within days of the receipt of wire transfers by investors to Lehman's bank
accounts. A number of the amounts transferred to Schnedl's personal bank
accounts were very close to the amounts wired by investors to Lehman. For
example, Lehman received €24,993 from Investor 6 on December 12, 2007 and
Schnedl transferred €24,920 to one of his personal bank accounts on December
18, 2007. In another case, Lehman received €4,266 from Investor 9 on February
12, 2008 and Schnedl transferred €4,180 to one of his personal bank accounts
on February 20, 2008.

[43]

Two transfers in the amounts of US $10,039 and €20,000 were made from
Lehman's bank accounts to an Emilie Tunzer in Vienna, Austria. The Austrian
Investors believe that Emilie Tunzer is Schnedl's mother.

[44]

Based on the evidence, we conclude that Schnedl was the ultimate recipient or
beneficiary of a substantial portion of the funds wired by investors to Lehman.

[45]

It appears that no money was ever returned to investors. The Austrian Investors
made a total investment of approximately €221,000 and have made repeated
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demands for the return of their funds but have received no response. The
Austrian Investors testified that they have been left almost destitute as a result.
Staff submitted a copy of the Austrian Investors' managed account application,
which contains a choice of law clause stating that the agreement is governed by
the laws of Toronto, Canada. The clause reads as follows (translated from the
German):
This contract, the associated rights and obligations of the
parties, and any legal and administrative act or procedure
directly or indirectly related to the transactions considered
hereunder, whether initiated and/or caused by the Client or
Lehman, shall be governed, interpreted and asserted in
reference to the laws of Toronto, Canada.
One can certainly argue that, by including that provision in the application, Lehman
made itself subject to the jurisdiction of Ontario law.
[47] It was not submitted by Staff, nor was there any evidence before us, that
indicated that the Canadian Director was ever personally involved in the
investment scheme.
D.

The MediTerra Investment Scheme

[48]

In a letter dated August 24, 2009, provided to Staff by the Swiss Financial
Market Supervisory Authority ("FINMA"), Investor 7 stated that in April 2007
he invested CHF 20,000 with "MediTerra Investments Inc." ("MediTerra") in
Germany. Shortly after making that investment, he received a call from Unzer,
who claimed to be the chairman of MediTerra. Unzer solicited a subscription for
securities of MediTerra.

[49]

The material provided to Staff by FINMA included a copy of a subscription
agreement purported to have been signed by Investor 7 on December 3, 2007
for the purchase of 5,000 Class A common shares of MediTerra, with a value of
€1 each. MediTerra's office was shown on the subscription agreement to be 391
N.W. 179th Avenue, Aloha, Oregon 87006, USA. Investor 7 wired €4,983 to the
Lehman Euro account to pay for his investment in MediTerra. The agreement
entered into by Investor 7 was stated to be between Investor 7 and "Lehman
Advocate & Co.," which showed its Head Office as 100 King Street West, 37 th
Floor, Toronto, Ontario, (the address of the Toronto Virtual Office).

[50]

Unzer represented to Investor 7 that "Leman Advocats" in Toronto was the
trustee of MediTerra. Investor 7 had never previously heard of Lehman, "Leman
Advocats," or "Lehman Advocate & Co.". Investor 7 stated in the letter that "[it]
was always a mystery to me why I suddenly was in contact with a company
[called] Leman Advocats. I was told that Leman represented the interests of
MediTerra."

[51]

Investor 7 also stated in the letter that shortly after submitting the subscription
agreement, Unzer called him and solicited a further investment in MediTerra,
claiming that it would be a good time to invest since MediTerra would soon be
listed on a stock exchange. Investor 7 declined to invest more funds as he
wanted to wait for the listing of the shares on the exchange to ensure that
"everything was going smoothly" before increasing his investment. Shortly
afterwards, Unzer again called Investor 7 explaining that difficulties had arisen in
the share subscription and that the shares could not be issued. Investor 7 then
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asked for his money back. In response, Unzer solicited Investor 7 to invest in
other different investments. Investor 7 declined, and as of the date of the letter,
he had not heard from Unzer or Lehman or received his money back.
The MediTerra investment scheme is connected to Lehman through the use of
the Lehman Euro account, the Toronto Virtual Office, Lehman's logo on the
subscription form and the involvement of Unzer.
E.

The Toronto Virtual Office

[53]

The Austrian Investors understood that Lehman was carrying on business in
Toronto and they thought they were dealing with a company and individuals
located in Canada. The Toronto Virtual Office appears to have been established
for the sole purpose of misleading investors into believing that was the case.

[54]

The Toronto Virtual Office provided Lehman with a telephone answering service,
a mailing address and, if requested, conference facilities for meetings. A person
calling a representative of Lehman would call the telephone number of the
Toronto Virtual Office, which would be answered using Lehman's name, and a
message could be left. The Austrian Investors would fax documents and
correspondence to Lehman at the address of the Toronto Virtual Office. Those
documents would then be forwarded to Lehman. The various documents
prepared by Lehman and sent to investors identified Lehman using the Toronto
Virtual Office address or referred to Lehman in Toronto. It was not apparent to
investors that they were dealing with a virtual office.

[55]

The Toronto Virtual Office was arranged by Schnedl who paid the service fees for
the office by wire transfers from the Lehman CAD account and Lehman USD
account.

[56]

There was evidence that Lehman also has virtual offices or mail drops in Los
Angeles, California and the Commonwealth of Dominica.

V.

ANALYSIS
A.

Did the Respondents Breach Subsection 25(1)(a) of the Act?
i.

[57]

The Applicable Law

As of the date of the conduct that is the subject matter of this proceeding,
subsection 25(1)(a)1 of the Act provided as follows:
Registration for trading - No person or company shall,
(a) trade in a security or act as an underwriter unless
the person or company is registered as a dealer, or is
registered as a salesperson or as a partner or as an
officer of a registered dealer and is acting on behalf of
the dealer...
and the registration has been made in accordance with
Ontario securities law and the person or company has
received written notice of the registration from the Director
and, where the registration is subject to terms and

1

In September 2009, subsection 25(1)(a) of the Act was repealed and replaced by the current
subsection, which contains a similar prohibition.
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conditions, the person or company complies with such terms
and conditions.
Subsection 1(1) of the Act defines a "trade" as including:
(a) any sale or disposition of a security for valuable
consideration, whether the terms of payment be on margin,
instalment or otherwise, but does not include a purchase of
a security or, except as provided in clause (d), a transfer,
pledge or encumbrance of securities for the purpose of
giving collateral for a debt made in good faith,
...
(e) any act, advertisement, solicitation, conduct or
negotiation directly or indirectly in furtherance of any of the
foregoing.
[59]

We must determine whether the Respondents traded in securities for purposes of
subsection 25(1)(a) of the Act. The only real issue is whether the Respondents
traded in a security in Ontario. It is sufficient for that purpose if a person
engages in Ontario in any acts in furtherance of a trade in a securit y.

[60]

In Gregory & Co., the Supreme Court of Canada concluded that the accused was
subject to the securities law of Quebec, noting several factors that indicated a
nexus to Quebec: the address and telephone number of the Montreal office were
provided in the bulletin distributed to customers (and customers were invited to
contact that office), purchasers of securities were solicited by telephone from the
head office in Montreal, customers mailed their payments to that office and a
bank account was maintained in Montreal (Gregory & Co. v. Quebec (Securities
Com m ission), [1961] S.C.R. 584 ("Gregory") at 589-590).

[61]

In Re Allen (2005), 28 O.S.C.B. 8541 ("Allen"), the Commission concluded that
sales of securities were made to investors primarily in Alberta but that a
"substantial portion of the activities surrounding the sales took place in Ontario."
The connecting factors to Ontario included that the issuer and its offices and
operations were located in Ontario; the promotional materials and telephone
calls originated in Ontario; and the cheques in payment for the securities were
sent to Ontario. The Commission cited Gregory and held that the Commission
"has jurisdiction over a trade in securities, notwithstanding that the purchaser is
in a different province, provided that some substantial aspect of the transaction
occurred within Ontario" (Allen, supra, at paras. 20-21).

[62]

In Re Lett (2004), 27 O.S.C.B. 3215 ("Lett"), the Commission found that the
respondents acted in furtherance of trades in securities and that those acts
occurred in Ontario, although the trades were not made to investors in Ontario.
The Commission stated that:
[t]he Respondents were all based in the Toronto area, had
bank accounts in the Toronto area, carried on business in
the Toronto area. Most, if not all, of the documents referred
to in the Agreed Statement of Facts and in the six volumes
of documents composing the Joint Hearing Brief consist of
documents that were either sent by the Respondents from
the Toronto area or addressed to them in the Toronto area.
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[63]

The Commission also held in Lett that an act in furtherance of a trade is itself a
trade for purposes of the Act. Accordingly, if an act in furtherance of a trade in a
security occurs in Ontario, even if the actual trade occurs outside Ontario, that
act constitutes trading in securities in Ontario for purposes of the Act (Lett,
supra, at para. 69).

[64]

In Re Sunwide Finance Inc. (2009), 32 O.S.C.B. 4671 ("Sunwide"), the
Commission exercised its public interest jurisdiction with respect to certain
respondents where the only connection to Ontario was the use of a virtual office
in Toronto. Sunwide involved an investment scheme designed to lure European
investors into wiring money to banks in New York, Hong Kong and Panama.
Sunwide was not incorporated under the laws of Ontario, investors did not send
their money to Ontario banks and there was no evidence that any of the
respondents had been physically in Ontario. The Commission found that the
virtual office in Toronto was established for the sole purpose of misleading
investors into believing that they were dealing with persons located in Canada.
The virtual office provided phone answering services and a mailing address and
was used in correspondence with investors to give them the impression they
were dealing with a legitimate company in Ontario (Sunwide, supra, at paras.
38-42).

[65]

In Re XI Biofuels Inc. et al (2010), 33 O.S.C.B. 3077, the Commission found that
the respondents traded in securities in Ontario where investors were made to
believe that they were investing in an Ontario company and inves tor funds were
deposited into a bank account in Ontario (and were almost immediately
transferred offshore).

[66]

It is not necessary for there to be a completed trade in order for a person to be
trading in a security for purposes of the Act (see Re First Federal Capital
(Canada) Corp. (2004), 27 O.S.C.B. 1603 ("First Federal") at paras. 46 and 51
and Sunwide, supra, at para. 45). For a particular act to be an act in furtherance
of a trade, however, there must be sufficient proximity between the act and an
actual or potential trade (see Re Costello (2003), 26 O.S.C.B. 1617 at para. 47;
First Federal, supra, at para. 49; and Sunwide, supra, at para. 45).
ii.

Analysis

[67]

In this case, the Respondents were soliciting and Lehman was purporting to
enter into transactions that would have constituted trading in securities for
purposes of the Act if they had occurred in Ontario. In analysing the investment
scheme from a securities law perspective we recognize that the scheme was a
sham and that the Respondents never intended to complete the issue of a
security as represented to investors. That does not mean, however, that no
trading in a security occurred in Ontario for purposes of the Act.

[68]

The acts in furtherance of the investment scheme that occurred in Ontario
include the incorporation of Lehman in Ontario for the purpose of carrying out
the investment scheme and the establishment of the Toronto Virtual Office and
use of that office in dealing with investors. The establishment and use of the
Toronto Virtual Office was an integral part of the investment scheme intended to
mislead investors into believing they were dealing with a company and
individuals located in Ontario. In our view, the establishment and use of the
Toronto Virtual Office in this manner had sufficient proximity to the purported
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[69]

In addition, and perhaps most important, Lehman established bank accounts in
Toronto to which investors wired funds in making their investments. Accordingly,
investors completed their investments and the purported trades in securities by
wiring funds to Toronto bank accounts and Lehman received those investor funds
in Toronto.

[70]

It is also clear that Lehman through its representatives solicited investors to
purchase oil futures and foreign treasury bonds, both securities for purpo ses of
the Act.
iii.

Conclusions as to Subsection 25(1)(a) of the Act

Lehman
[71] In the circumstances, we have concluded that Lehman engaged in acts in
furtherance of trades in securities in Ontario within the meaning of the Act.
There is evidence that Lehman:

[72]

(a)

used the Lehman Web site to advertise its services in furtherance of
trading in securities; that Web site referred to Lehman's Toronto Virtual
Office address;

(b)

established and paid for the services of the Toronto Virtual Office;

(c)

communicated with investors using the Toronto Virtual Office;

(d)

established Toronto bank accounts that received funds from investors;

(e)

solicited trades in securities by telephone through its representatives
(although those representatives probably were not in Ontario and those
calls probably were not made from Ontario);

(f)

entered into account agreements with investors governed by "the laws of
Toronto, Canada;" and

(g)

used the Lehman Web site to disseminate false account information to
investors.

Accordingly, we find that Lehman traded in securities in Ontario within the
meaning of the Act. Lehman was not registered in any capacity with the
Commission. The onus is on Lehman to prove that an exemption from
registration was available. No evidence was submitted to us indicating that any
such registration exemption was available. Lehman therefore contravened
subsection 25(1)(a) of the Act.

Schnedl
[73] Based on the information and circumstances referred to in paragraphs 11 and 12
of these reasons, we have concluded that Schnedl was a directing mind of
Lehman. There is evidence that Schnedl engaged in acts in furtherance of trades
in securities in Ontario in that he:
(a)

came to Toronto and caused Lehman to be incorporated under the laws of
Ontario for purposes of carrying out the investment scheme;
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(b)

established the Toronto Virtual Office, signed on behalf of Lehman the
services agreement establishing that office and paid for those services on
behalf of Lehman;

(c)

established the Toronto bank accounts used by Lehman to receive
investor funds and was sole signing officer on those accounts;

(d)

solicited the Austrian Investors by telephone, as a representative of
Lehman, to participate in the investment scheme (although those calls
were probably not made from Ontario);

(e)

acted as the administrative and technical contact for the Lehman Web site
used to advertise and solicit trades and to disseminate false account
information to investors; and

(f)

caused funds to be wired from Lehman's Toronto bank accounts to his
personal bank accounts in Spain.

Some of those acts in furtherance of trades were engaged in by Schnedl using the
Hehlsinger alias.
[74] Accordingly, we find that Schnedl traded in securities in Ontario within the
meaning of the Act. Schnedl was not registered in any capacity with the
Commission. The onus is on Schnedl to prove that an exemption from
registration was available. No evidence was submitted to us indicating that any
such registration exemption was available. Schnedl therefore contravened
subsection 25(1)(a) of the Act.
Unzer
[75] Unzer participated in the investment scheme as a representative of Lehman by
soliciting investors by telephone to invest in that scheme.
[76]

Unzer called the Austrian Investors on numerous occasions to solicit investments
in treasury bonds. The phone calls led to the Austrian Investors investing in Ap ril
and May, 2008. Communications with Unzer included faxes to him at the Toronto
Virtual Office.

[77]

There is no evidence that Unzer was ever in Ontario or that he telephoned the
Austrian Investors from Ontario. There is evidence, however, that he made use
of the Toronto Virtual Office in his communications with investors and that he
directed investors to make payments to Lehman's Toronto bank accounts. The
acts in furtherance of trades carried out by Unzer may have occurred outside
Ontario, but those acts in furtherance related to trading in securities that
occurred in Ontario for purposes of the Act (see our conclusions in paragraphs 72
and 74 of these reasons). Accordingly, we find that Unzer traded in securities
within the meaning of the Act. Unzer was not registered in any capacity with the
Commission. The onus is on Unzer to prove that an exemption from registration
was available. No evidence was submitted to us indicating that any such
registration exemption was available. Unzer therefore contravened subs ection
25(1)(a) of the Act.

Grundmann
[78] Grundmann participated in the investment scheme as a representative of
Lehman by soliciting investors by telephone to invest in that scheme.
[79]

Grundmann first starting calling the Austrian Investors in February 2008. He
proposed that the Austrian Investors invest in oil futures because the price of oil
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was increasing rapidly at the time and because a "5% stop loss" would minimize
the risk of such an investment. Grundmann told the Austrian Investors that it
would be easy to make up their unrelated prior losses in the stock market by
investing in oil futures. The Austrian Investors purported to invest in oil futures
with Grundmann in February and May, 2008. Grundmann gave the Austrian
Investors international wire instructions and bank account information for the
Lehman Toronto bank accounts, a Lehman account application, and a user ID
and password for the password-protected section of the Lehman Web site where
the Austrian Investors could access their account statements. Communications
with Grundmann included faxes to him at the Toronto Virtual Office.
[80]

There is no evidence that Grundmann was ever in Ontario or that he telephoned
the Austrian Investors from Ontario. There is evidence, however, that he made
use of the Toronto Virtual Office in his communications with investors and that
he directed the Austrian Investors to make payments to Lehman's Toronto bank
accounts. The acts in furtherance of trades carried out by Grundmann may have
occurred outside Ontario, but those acts in furtherance related to trading in
securities that occurred in Ontario for purposes of the Act (see our conclusions in
paragraphs 72 and 74 of these reasons). Accordingly, we find that Grundmann
traded in securities within the meaning of the Act. Grundmann was not
registered in any capacity with the Commission. The onus is on Grundmann to
prove that an exemption from registration was available. No evidence was
submitted to us indicating that any such registration exemption was available.
Grundmann therefore contravened subsection 25(1)(a) of the Act.
B.

Did the Respondents Breach Section 126.1(b) of the Act?
i.

[81]

Section 126.1(b) of the Act

Section 126.1(b) of the Act provides as follows:
126.1 Fraud and market manipulation - A person or
company shall not, directly or indirectly, engage or
participate in any act, practice or course of conduct relating
to securities or derivatives of securities that the person or
company knows or reasonably ought to know,
...
(b) perpetrates a fraud on any person or company.
ii.

Staff submissions

[82]

Staff has alleged that the Respondents engaged or participated in a course of
conduct relating to securities that the Respondents knew or reasonably ought to
have known perpetrated a fraud on the investors who invested in the investment
scheme within the meaning of section 126.1(b) of the Act.

[83]

Staff submitted that the evidence of fraudulent conduct by the Respondents
meets the legal test for fraud. In particular, Staff submitted that the following
evidence supports the conclusion that a fraud occurred here:
(a)

the communications by Schnedl, Unzer and Grundmann with the Austrian
Investors including the deceitful and false statements made in those
communications with respect to the investment scheme;

(b)

the wire transfer by investors of funds to the Lehman bank accounts in
response to the representations made;
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(c)

the fact that a substantial portion of investor funds, including a portion of
the funds forwarded by the Austrian Investors, were transferred from the
Lehman Toronto bank accounts to accounts in Spain in the name of
Schnedl;

(d)

that €20,000 and US $10,039 were wired from the Lehman Euro account
and Lehman USD account, respectively, to Emilie Tunzer, a person who
the Austrian Investors believe is the mother of Schnedl;

(e)

the Respondents created and distributed through the Lehman Web site
account statements reflecting what appear to be fictitious trades in oil
futures and fictitious investment returns;

(f)

that the initial purchases of securities purportedly made by Lehman for
the Austrian Investors and shown in the account statements were made
on March 28, 2008 and March 31, 2008, both dates that are prior to the
Austrian Investors' funds being credited to the Lehman Euro account;

(g)

the Austrian Investors requested trade confirmations from Lehman, but
their requests have never been responded to;

(h)

there is no evidence (other than the account statements) that investor
funds were ever used to invest in oil futures, foreign treasury bonds or
other securities; and

(i)

requests by the Austrian Investors for withdrawal of funds from their
client accounts and for the return of their money have been ignored.

The Austrian Investors' account statements showed an initial profit of $50,735 in
one month, followed by the purported complete loss of all the funds. The
Austrian Investors were then told that they owed Lehman US $11,198. Staff
submits that those circumstances have attributes consistent with a potential
fraud.
iii.

[85]
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Analysis

We have concluded above that the Respondents engaged in acts in furtherance
of trades in securities in Ontario. Given the nature of those acts, we find that
each of the Respondents engaged or participated in an act, practice or course of
conduct relating to securities within the meaning of section 126.1(b) of the Act.
We will now address whether those acts and the course of conduct perpetrated a
fraud for purposes of section 126.1(b).
(a)

Fraud

[86]

Fraud is "one of the most egregious securities regulatory violations" and is both
"an affront to the individual investors directly targeted" and something that
"decreases confidence in the fairness and efficiency of the entire capital market
system" (Re Capital Alternatives Inc., 2007 ABASC 79 at para. 308, citing D.
Johnston & K. D. Rockwell, Canadian Securities Regulation, 4th ed., Markham:
LexisNexis, 2007 at 420) ("Capital Alternatives").

[87]

The term fraud is not defined in the Act. Section 126.1(b) was a relatively recent
addition to the Act and there has been only one decision of the Commission that
has addressed the application of that section (see Al-Tar Energy Corp. et al
(2010), 33 O.S.C.B. 5535 ("Al-Tar"). We can, however, also draw guidance in
interpreting section 126.1(b) from the criminal law and decisions of other
securities commissions in Canada.
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[88]

The Supreme Court of Canada discussed the elements necessary to establish
fraud in R. v. Théroux, [1993] 2 S.C.R. 5 ("Théroux"). Justice McLachlin (as
she then was) stated that fraud will be established upon proof of a dishonest act,
proof of deprivation caused by the dishonest act and proof of the mental element
required (m ens rea).

[89]

The first element, the dishonest act, is established by proof of deceit, falsehood
or other fraudulent means. As to deceit and falsehood, the Court stated that "all
that need be determined is whether the accused, as a matter of fact,
represented that a situation was of a certain character, when, in reality, it was
not" (Théroux, supra, at para. 18).

[90]

As to "other fraudulent means," the Supreme Court of Canada held that the issue
is "determined objectively, by reference to what a reasonable person wo uld
consider to be a dishonest act" (Théroux, supra, at paras. 17 and 18). The
concept is intended to encompass all other means, other than deceit or
falsehood, which can be properly characterized as dishonest. "Other fraudulent
means" include the non-disclosure of important facts, the unauthorized diversion
of funds and the unauthorized arrogation of funds or property (Théroux, supra,
at para. 18).

[91]

The second element of fraud, deprivation, is established by proof of detriment,
prejudice or risk of prejudice to the economic interests of the victim caused by
the dishonest act (Théroux, supra, at paras. 16 and 27). In establishing
deprivation, it is not necessary to prove that an accused ultimately profited or
received an economic benefit or gain from the conduct or that actual deprivation
occurred (Théroux, supra, at para. 19).

[92]

In order to establish fraud, there must also be proof of the necessary mental
element (m ens rea) on the part of the accused. The necessary mental element
for establishing fraud was also discussed by the Supreme Court of Canada in
Théroux. The Court held that the mental element required is established by proof
of:
1.

subjective knowledge of the prohibited act; and

2.

subjective knowledge that the prohibited act could
have as a consequence the deprivation of another
(which deprivation may consist of knowledge that the
victim's pecuniary interests are put at risk).

(Théroux, supra, at para. 27.)
[93]

The Court in Théroux observed that subjective intention may be inferred from
the acts themselves (Théroux, supra, at para. 23) and that it is not necessary to
show precisely what was in the mind of the accused at the time of the fraudulent
acts. The Court stated in Théroux that:
[t]he accused must have subjective awareness, at the very
least, that his or her conduct will put the property or
economic expectations of others at risk. As noted above, this
does not mean that the Crown must provide the trier of fact
with a mental snapshot proving exactly what was in the
accused's mind at the moment the dishonest act was
committed. In certain cases, the inference of subjective
knowledge of the risk may be drawn from the facts as the
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accused believed them to be... [W]here the accused tells a
lie knowing others will act on it and thereby puts their
property at risk, the inference of subjective knowledge that
the property of another would be put at risk is clear.
[94]

The Alberta Court of Appeal has held that one can draw an inference as to the
requisite mental element for fraud from the totality of the evidence (Alberta
(Securities Com m ission) v. Brost, 2008 ABCA 326 ("Brost C.A.") at para. 48).

[95]

The operative language of section 126.1(b) of the Act is identical to the language
of section 57(b) of the British Columbia Securities Act, R.S.B.C. 1996, c. 418, as
amended (the "BC Act"). The British Columbia Court of Appeal addressed the
application of section 57(b) of the BC Act in Anderson v. British Colum bia
(Securities Com m ission), 2004 BCCA 7 ("Anderson"). (The Supreme Court of
Canada denied leave to appeal the Anderson decision ([2004] S.C.C.A. No. 81).)
The Court in Anderson applied the legal test for fraud established in Théroux.

[96]

In interpreting section 57(b) of the BC Act, the British Columbia Court of Appeal
stated in Anderson that:
... s. 57(b) does not dispense with proof of fraud, including
proof of a guilty mind ... Section 57(b) simply widens the
prohibition against participation in transactions to include
participants who know or ought to know that a fraud is being
perpetrated by others, as well as those who participate in
perpetrating the fraud. It does not eliminate proof of fraud,
including proof of subjective knowledge of the facts
constituting the dishonest act, by someone involved in the
transactions. [emphasis in original]
(Anderson, supra, at para. 26.)

[97]

The Court in Anderson also stated that:
[f]raud is a very serious allegation which carries a stigma
and requires a high standard of proof. While proof in a civil
or regulatory case does not have to meet the criminal law
standard of proof beyond a reasonable doubt, it does require
evidence that is clear and convincing proof of the elements
of fraud, including the mental element.
(Anderson, supra, at para. 29.)

[98]

The legal test for fraud applied by the Court in Anderson was adopted in Capital
Alternatives, which was affirmed in Brost C.A.

[99]

In order for a corporation to commit fraud under section 126.1(b) of the Act, it is
sufficient to show that the directing mind of the corporation knew that a fraud
was being perpetrated.

[100] Our interpretation of section 126.1(b) of the Act discussed below is consistent
with the foregoing decisions including the conclusions of the Commission in AlTar.
(b)

Lehman and Schnedl Committed Fraud
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[101] Lehman committed dishonest acts by making numerous deceit ful and false
statements to investors including, in particular, that their funds would be
invested in oil futures and/or foreign treasury bonds. We have no evidence that
the investors' funds were ever used for that purpose. It also appears that the
Austrian Investors' account statements falsely showed fictitious investments and
purported investment returns. There is no doubt based on the evidence that
Lehman committed acts of deceit and falsehood through its representations in
soliciting investors to invest in the scheme. The Supreme Court of Canada has
stated that "other fraudulent means" include the non-disclosure of important
facts, the unauthorized diversion of funds and the arrogation of funds or
property. Lehman and Schnedl did each of those things.
[102] As noted above, we found that Schnedl was a directing mind of Lehman and
participated personally in the fraudulent activity.
[103] The second element required to establish fraud is deprivation caused by the
dishonest acts. In this case, as a result of the deceitful and false statements
made by Lehman, investors wired substantial amounts of money to Lehman
bank accounts in Toronto. A substantial portion of those funds were
misappropriated by Schnedl for his personal benefit. The Austrian Investors have
demanded the repayment of the amounts they wired to Lehman and have
received no response. Accordingly, the Austrian Investors have been deprived of
those funds as a result of the dishonest acts of Lehman and Schnedl. The second
element of fraud, deprivation, is therefore established against Lehman and
Schnedl.
[104] Finally, in order to commit fraud, a person must have the necessary mental
element (m ens rea). As discussed in Théroux, the person must have subjective
knowledge of the prohibited conduct and that a consequence of that conduct will
be the deprivation of another. Based on our conclusions in paragraphs 101 to
103, 123 and 125 of these reasons, we find that Lehman and Schnedl knowingly
committed fraud by depriving the Austrian Investors of the funds that they were
induced by deceit to forward to Lehman.
[105] Accordingly, we find that Lehman and Schnedl knowingly perpetrated a fraud
and, subject to the discussion below, contravened section 126.1(b) of the Act.
(c)

Was the Fraud Committed in Ontario?

[106] In order for a person to contravene section 126.1(b) of the Act, a fraud must
have been perpetrated. The section does not expressly address whether it
applies to any fraud or only to a fraud that occurs in Ontario. In our view, the
section should be interpreted broadly to apply to any fraud. If a person has
engaged or participated in "any act, practice or course of conduct relating to
securities" that occurs in Ontario and that conduct perpetrates a fraud, wherever
that fraud may have occurred, there is a public interest in not permitt ing that
conduct in Ontario. This conclusion is particularly important because of the
interjurisdictional nature of many securities frauds. This interpretation of section
126.1(b) is consistent with the legislative history of section 57(b) of the BC Act.
A previous iteration of section 57(b) expressly applied to a fraud that occurred
outside British Columbia (see paragraph 22 of Anderson, supra, for the earlier
provision). Accordingly, in our view, section 126.1(b) is engaged where there is
any act, practice or course of conduct relating to securities that occurs in Ontario
and a fraud is perpetrated; it is not necessary that the fraud occur in Ontario.
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[108] The Supreme Court of Canada discussed in Regina v. Libm an, [1985] 2 S.C.R.
178 ("Libman") the jurisdiction to prosecute a fraud under the Crim inal Code of
Canada, R.S.C. 1985, c. C-46 (the "Code") where the elements of the offence
were carried out in more than one jurisdiction. The Court held that for an offence
to be subject to its jurisdiction "a real and substantial link" must exist between
the offence and Canada (Libm an, supra, at para. 74).
[109] The accused in Libm an was committed to stand trial on seven counts of fraud
under the Code, and one count of conspiracy to commit fraud, for a fraudulent
telephone sales solicitation scheme (i.e., a "boiler room operation") that
operated out of Toronto. That fraud involved selling shares to United States
residents who were directed to send their subscription monies to Central
America. Some of the proceeds, however, were ultimately wired to the accused
in Toronto (Libm an, supra, at paras. 3-5).
[110] Writing for the Supreme Court of Canada, La Forest J. held that there were
"ample links" to Toronto sufficient to ground jurisdiction and stated, "... the
preparatory activities to perpetrate the fraudulent scheme were in themselves
sufficient to warrant a holding that the offence took place in Canada" (Libm an,
supra, at paras. 72-76).
[111] Further, the fact that the person affected by the fraudulent activity may reside
outside of Canada does not limit the court's jurisdiction over the fraudulent
conduct (Libm an, supra, at paras. 57 and 58).
[112] Recently, the Ontario Court of Appeal followed the Libm an analysis in R. v.
Stucky, 2009 ONCA 151 ("Stucky") in finding that the meaning of "the public"
in a section of the Com petition Act, R.S.C. 1985, c. C-34 was not restricted to
the Canadian public where there was a real and substantial link or connection
between the offence and Canada. The Court also stated in Stucky that "[...] the
"real and substantial link" or connection test articulated in Libm an has been
applied outside the Crim inal Code context and is part of our general law
concerning jurisdiction" (Stucky, supra, at para. 33).
[113] We note that the Ontario Superior Court of Justice in R v. Drakes, [2005] O.J.
No. 2863 (Sup. Ct.) ("Drakes") did not find a "real and substantial link" where
the evidence did not show any connection between the fraud and Canada other
than funds being sent to bank accounts in Canada. In that case, Epstein J.
applied the "real and substantial link" test to a fraudulent letter scheme invo lving
the transfer of monies from Antigua to bank accounts in Canada. In considering
Libm an, Epstein J. stated:
... [t]he fact that there is evidence that the money
ultimately found its way to Canada is a relevant
consideration in determining whether there was a real and
substantial link between the offence and Canada.
However, this finding does not, by itself, lead to a conclusion
that there is a 'substantial link' between the alleged fraud
and Canada. What remains to be determined is whether the
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delivery of the funds was an "integral" part of a scheme
initiated in Canada.
(Drakes, supra, at paras. 56-57).
Staff Submissions

[114] Staff submitted that Lehman is a corporation incorporated under the laws of
Ontario. Given the illegal acts of Lehman and Schnedl and t he public interest
mandate of the Commission, Staff submitted that this fact alone should be
enough to give the Commission jurisdiction over the Respondents for purposes of
section 126.1(b) of the Act. That fact is reinforced by the fact that Schnedl came
to Toronto for the express purpose of incorporating Lehman.
[115] Staff also pointed to the fact that Lehman opened bank accounts in Ontario, that
Lehman established the Toronto Virtual Office and used that office as part of the
fraudulent scheme, that telephone numbers with the Toronto area code were
given to investors, and that the Lehman Web site and the administrative forms
used by Lehman referred to the Toronto Virtual Office.
(e)

Real and Substantial Link to Ontario

[116] In our view, there is a real and substantial link between the fraud committed by
Lehman and Schnedl and Ontario, even though the fraud was not planned or
initiated by persons in Ontario. We were particularly influenced in coming to this
conclusion by the fact that Lehman was incorporated in Ontario, Lehman was
held out as carrying on business in and from Ontario, the Virtual Office was
located in Ontario and was used in carrying out the investment scheme, and
investor funds were wired to Lehman bank accounts established in Toronto.
These elements of the investment scheme were an integral part of the fraud. We
also find that the incorporation of Lehman, the establishment of the Toronto
Virtual Office and the opening of the bank accounts were preparatory activities to
perpetrate the fraudulent scheme (see paragraph 110 of these reasons).
Accordingly, we find that Lehman and Schnedl knowingly perpetrated a fraud in
Ontario for purposes of section 126.1(b) of the Act.
[117] Based on our conclusions in paragraphs 85 and 116 of these reasons, we find
that Lehman and Schnedl engaged or participated in an act, practice or course of
conduct relating to securities that they knew perpetrated a fraud. Accordingly,
Lehman and Schnedl contravened section 126.1(b) of the Act.
(f)

Knowledge of the Fraud by Unzer and Grundmann

[118] Section 126.1 of the Act applies by its terms to persons that knew or who
"reasonably ought to [have] known" that a fraud was being perpetrated by
others. We have no evidence that Unzer or Grundmann had subjective
knowledge (i.e., knew) that a fraud was being perpetrated. Accordingly, in order
for us to find that they contravened section 126.1(b), we must conclude that
they reasonably ought to have known that a fraud was being committed by
Lehman and Schnedl. Those words impose an objective test.
[119] As noted above, the operative language of section 126.1(b) of the Act is identical
to section 57(b) of the BC Act. The British Columbia Court of Appeal found in
Anderson at paragraph 24 that:
[Section 57] creates a statutory prohibition which may
extend to persons who ought to be aware of the fraud even
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[120] The British Columbia Court of Appeal in Anderson also held that while the fraud
provision extends to those who "ought to know that fraud is being perpetrated
by others," it "does not eliminate...proof of subjective knowledge of the facts
constituting the dishonest act, by someone involved in the transaction"
(Anderson, supra, at para. 26).
[121] We have concluded above that Lehman and Schnedl knowingly perpetrated a
fraud for purposes of section 126.1(b) of the Act. We heard evidence that Unzer
and Grundmann participated in the fraud by contacting the Austrian Investors to
sell the investment scheme to them on behalf of Lehman and that they made
use of the Toronto Virtual Office in doing so. We do not have any evidence,
however, that Unzer or Grundmann knew or reasonably ought to have known
that the investment scheme was a fraud, that the investor account statements
were a sham, or that investor funds were being diverted to and misappropriat ed
by Schnedl. While we can speculate that Unzer and Grundmann probably did
know that the investment scheme was a fraud, that is not enough.
[122] In our view, we have insufficient evidence to determine whether Unzer and
Grundmann knew or reasonably ought to have known that Lehman and Schnedl
were perpetrating a fraud. Accordingly, we dismiss the allegations against Unzer
and Grundmann that they contravened section 126.1(b) of the Act.
iv.

Conclusions as to Section 126.1(b) of the Act

Lehman
[123] Based on the evidence, we have concluded that Lehman, among other things:
(a)

promoted a fraudulent investment scheme and sold that scheme to
investors in Europe;

(b)

made deceitful and false statements to the Austrian Investors about the
investment scheme through its representatives;

(c)

used the Lehman Web site to make available to the Austrian Investors
and other investors fictitious account statements showing investments
that were never made by Lehman;

(d)

established and used bank accounts in Toronto to receive investor funds
in connection with the investment scheme;

(e)

established the Toronto Virtual Office and used it to mislead investors in
connection with the investment scheme; and

(f)

misappropriated investors' funds.

[124] Accordingly, we concluded that Lehman knowingly perpetrated a fraud and
contravened section 126.1(b) of the Act.
Schnedl
[125] Based on the evidence, we have concluded that Schnedl, among other things:
(a)

caused the incorporation of Lehman in Ontario for purposes of carrying
out the investment scheme and was a directing mind of Lehman;
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(b)

promoted a fraudulent investment scheme and sold that scheme to
investors in Europe;

(c)

made deceitful and false statements to the Austrian Investors about the
investment scheme;

(d)

arranged for the maintenance of the Lehman Web site and used it to
make available to the Austrian Investors and other investors fictitious
account statements showing investments that were never made by
Lehman;

(e)

established Lehman's Toronto bank accounts, acted as sole signing
authority for those accounts and used them to receive investor funds in
connection with the investment scheme;

(f)

established the Toronto Virtual Office on behalf of Lehman and used it to
mislead investors in connection with the investment scheme; and

(g)

misappropriated investors' funds.

[126] Accordingly, we concluded that Schnedl knowingly perpetrated a fraud and
contravened section 126.1(b) of the Act.
Unzer and Grundmann
[127] We have concluded that there is insufficient evidence that Unzer or Grundmann
knew or reasonably ought to have known that Lehman and Schnedl were
perpetrating a fraud. We therefore dismissed the allegations that Unzer and
Grundmann contravened section 126.1(b) of the Act.
C.

Was the Conduct of the Respondents Contrary to the Public
Interest?
i.

The Applicable Law

[128] Under section 1.1 of the Act, the Commission's mandat e is:
(a)

to provide protection to investors from unfair, improper or fraudulent
practices; and

(b)

to foster fair and efficient capital markets and confidence in those capital
markets.

[129] Subsection 127(1) of the Act permits the Commission to make a wide range of
orders sanctioning conduct if it concludes that doing so is in the public interest.
The Commission's public interest jurisdiction permits it to take action to prevent
future harm to Ontario investors and Ontario capital markets and to deter others
from conduct giving rise to such harm.
ii.

Analysis and Conclusion

[130] We have a public interest in ensuring that Ontario capital markets are not used
to perpetrate a fraud and to misappropriate investor funds, wherever those
investors may be located. It appears clear that the sole reason Lehman was
incorporated in Ontario, the Toronto Virtual Office was established, and bank
accounts were opened in Toronto was to mislead investors located outside
Canada into believing that they were dealing with a reputable company and
individuals resident and carrying on business in Ontario. That behaviour
undermines the integrity of Ontario capital markets and their reputation in the
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[131] Accordingly, in our view, each of Lehman, Schnedl, Unzer and Grundmann, by
making use of the Toronto Virtual Office and the Lehman Toronto bank accounts
in connection with the investment scheme, has acted contrary to the public
interest within the meaning of the Act. We have also concluded that each of
Lehman, Schnedl, Unzer and Grundmann has acted contrary to the public
interest as a result of our findings in paragraphs 72, 74, 77, 80 and 117 of these
reasons (to the extent that any such finding applies to a particular Respondent).
VI.

CONCLUSION

[132] For the reasons discussed above, we have concluded that:
(a)

each of Lehman, Schnedl, Unzer and Grundmann contravened subsection
25(1)(a) of the Act;

(b)

each of Lehman and Schnedl knowingly perpetrated a fraud and
contravened section 126.1(b) of the Act; and

(c)

each of Lehman, Schnedl, Unzer and Grundmann acted contrary to the
public interest.

[133] As noted above, it appears from the testimony of the Austrian Investors that
"Hehlsinger" is an alias used by Schnedl. Accordingly, each of our findings in
these reasons that relate to Schnedl also apply to Schnedl using the Hehlsinger
alias.
[134] Staff should contact the Office of the Secretary to the Commission to schedule a
hearing to determine the appropriate sanctions, and any cost order, to be
imposed in light of our findings.
Dated at Toronto this 28 th day of July, 2010.

"Jam es E. A. Turner"
James E. A. Turner
"Carol S. Perry"
Carol S. Perry

"Sinan O. Akdeniz"
Sinan O. Akdeniz
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rest of the world for fairness and integrity. The Commission came to a similar
conclusion in Sunwide (Sunwide, supra, at para. 75).
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Counsel: D.W. Burnett, Q.C., for Appellants / Respondents on Cross Appeal
J.L. Straith, for Respondent / Appellant on Cross Appeal
Subject: Corporate and Commercial; Evidence; Torts
Headnote
Commercial law --- Trade and commerce — Consumer protection — General principles
In 2006, respondent, CBW, was sitting Member of Parliament and appointed as national revenue critic for political party
opposition — In 2007, CBW resigned after appellants, CW, published article in newspaper containing allegations against CBW
of unpaid debts, improper campaign spending and unsuccessful business ventures — Subsequently, CBW's wife's adoptive
father commenced action on behalf of himself, his wife's estate and her company for repayment of loans, which was included
in publication — CBW counterclaimed and sought damages for defamation and included CW and others as parties — Trial
judge held CW was protected by defence of responsible communication for all, but one paragraph of article which related to
loan allegedly made to CBW by his mother-in-law shortly before her death — It was in public interest for community to know
about CBW's lack of trustworthiness and lack of success as businessman — It was unfounded that CW participated in breach
of fiduciary duty or confidence by father and same for father's breach of Business Practices and Consumer Protection Act —
Section 115 of Act was held not to apply to father as he was exempt on basis that he was creditor under Debt Collection and
Repayment Regulation — Trial judge awarded damages of $125,000 against CW, $50,000 against then deceased father's estate
and $15,000 against other party — Public importance of matter was high as it addressed fitness for office of elected MP —
CW appealed; CBW cross-appealed — Appeal allowed; cross-appeal dismissed — Trial judge erred in applying defence of
responsible communication separately to different portions of article, rather than to article as whole — When considered as
whole, CW was entitled to succeed on defence of responsible communication — Trial judge did not err in concluding publication
of article was in public interest and did not fail to consider all relevant factors in assessing CW's responsibility in publishing
article — Motivation of father or that he may have committed statutory tort did not make article any less in public interest —
With respect to s. 115 of Act, fact that no demand had been made did not mean that indebtedness may not have been owing
— Trial judge found reporter to have acted responsibly in relying on sources with respect to indebtedness and to have been
reasonably diligent in her attempts to verify debt allegations — CBW failed to show trial judge erred in making these findings.
Torts --- Defamation — Fair comment — Matters of public interest
In 2006, respondent, CBW, was sitting Member of Parliament and appointed as national revenue critic for political party
opposition — In 2007, appellants, CW, published article in provincial newspaper about CBW containing allegations of
unpaid debts, improper campaign spending and unsuccessful business ventures — In light of controversy, CBW resigned —
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Subsequently, CBW's wife's adoptive father commenced action on behalf of himself, his wife's estate and her company for
repayment of loans, which was one of matters in publication — CBW counterclaimed and sought damages for defamation and
included CW and others as parties — Trial judge held CW was protected by defence of responsible communication for all but
one paragraph of article which related to loan allegedly made to CBW by his mother-in-law shortly before her death — Trial
judge awarded damages of $125,000 against CW, $50,000 against then deceased father's estate and $15,000 against other party
— Public importance of matter was high as it addressed fitness for office of elected MP — CW appealed award of damages;
CBW cross-appealed two unsuccessful aspects of defamation action — Appeal allowed; cross-appeal dismissed — Trial judge
erred in applying defence of responsible communication separately to different portions of article, rather than to article as whole
— When considered as whole, CW was entitled to succeed on defence of responsible communication — On cross-appeal, trial
judge did not err in concluding that publication of article was in public interest or in failing to consider all relevant factors in
assessing CW's responsibility in publishing article.
Table of Authorities
Cases considered by Tysoe J.A.:
Charman v. Orion Publishing Group Ltd. (2007), [2007] EWCA Civ 972, [2008] 1 All E.R. 750 (Eng. C.A.) — considered
Cusson v. Quan (2007), 2007 ONCA 771, 2007 CarswellOnt 7310, 2007 CarswellOnt 7311, 87 O.R. (3d) 241, 286 D.L.R.
(4th) 196, 53 C.C.L.T. (3d) 122, 231 O.A.C. 277, 164 C.R.R. (2d) 284 (Ont. C.A.) — referred to
Cusson v. Quan (2009), 2009 SCC 62, 2009 CarswellOnt 7958, 2009 CarswellOnt 7959, 70 C.C.L.T. (3d) 1, 397 N.R. 94,
314 D.L.R. (4th) 55, 258 O.A.C. 378, (sub nom. Quan v. Cusson) [2009] 3 S.C.R. 712, 102 O.R. (3d) 480 (note) (S.C.C.)
— considered
Grant v. Torstar Corp. (2009), 2009 SCC 61, 2009 CarswellOnt 7956, 2009 CarswellOnt 7957, 79 C.P.R. (4th) 407, 397
N.R. 1, [2009] 3 S.C.R. 640, 258 O.A.C. 285, 314 D.L.R. (4th) 1, 72 C.C.L.T. (3d) 1, 204 C.R.R. (2d) 1, 102 O.R. (3d)
607 (note) (S.C.C.) — considered
Jameel v. Wall Street Journal Europe SPRL (No. 3) (2006), [2007] 1 A.C. 359, [2006] UKHL 44, [2006] 3 W.L.R. 642,
[2006] 4 All E.R. 1279, 21 B.H.R.C. 471, [2007] E.M.L.R. 2, 150 S.J.L.B. 1392, 103 L.S.G. 36, 156 N.L.J. 1612, [2007]
Bus. L.R. 291 (Eng. H.L.) — considered
Lougheed Estate v. Wilson (2017), 2017 CarswellBC 2174, 2017 BCSC 1366 (B.C. S.C.) — referred to
Reynolds v. Times Newspapers Ltd. (1999), [1999] 3 W.L.R. 1010, [1999] 4 All E.R. 609, [2001] 2 A.C. 127, [1999] UKHL
45 (U.K. H.L.) — considered
Statutes considered:
Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2
Generally — referred to
s. 114 — considered
s. 114(1) — considered
s. 114(2) — considered
s. 114(2)(c) — considered
s. 115 — considered
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982
(U.K.), 1982, c. 11
s. 2(b) — considered
Court of Appeal Act, R.S.B.C. 1996, c. 77
s. 9(1) — considered
Land Title Act, R.S.B.C. 1996, c. 250
s. 23 — considered
Law and Equity Act, R.S.B.C. 1996, c. 253
s. 60 — considered
Regulations considered:
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Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2
Debt Collection Industry Regulation, B.C. Reg. 295/2004
s. 2(2) — referred to
APPEAL by publishing company from judgment reported at Lougheed Estate v. Wilson (2017), 2017 CarswellBC 2174, 2017
BCSC 1366 (B.C. S.C.), ordering damages for defamation; CROSS-APPEAL by respondent from unsuccessful aspects of his
defamation claim.
Tysoe J.A.:
Introduction
1 The respondent, Charles Blair Wilson, was elected as a Member of Parliament for the riding of West Vancouver — Sunshine
Coast — Sea to Sky Country in January 2006. He was appointed as the National Revenue Critic for the Liberal Party opposition
in early October 2007.
2
On October 28, 2007, the Province newspaper published an article about Mr. Wilson that contained allegations of unpaid
debts, improper campaign spending and unsuccessful business ventures (the "Article"). It created a firestorm of controversy,
and Mr. Wilson resigned from the Liberal Party caucus on the following day.
3 In 2008, Mr. Wilson and his wife were sued by his wife's adoptive father, Mr. Lougheed, on behalf of himself, the estate of
his deceased wife (Mrs. Wilson's mother) and a company owned by his deceased wife, for repayment of loans which had been
one of the subject matters canvassed in the Article. Mr. Wilson counterclaimed against Mr. Lougheed, as well as the appellants,
who were the publisher and author of the Article, and four other parties.
4 After a lengthy trial, the trial judge dismissed the debt claim against the Wilsons, allowed part of Mr. Wilson's defamation
claim against the appellants, allowed a claim of harassment under s. 114(2) of the Business Practices and Consumer Protection
Act, S.B.C. 2004, c. 2 against the estate of Mr. Lougheed (who passed away mid-trial) and allowed a defamation claim against
one of the other parties. The judge awarded damages of $125,000 against the appellants, $50,000 against Mr. Lougheed's estate
and $15,000 against the other party.
5
The appellants appeal the judge's order awarding damages against them for defamation, and Mr. Wilson cross appeals in
respect of two aspects of the judge's ruling on his defamation claim in favour of the appellants. For the reasons that follow, I
would allow the appeal and dismiss the cross appeal.
The Article
6
The reporter, Ms. O'Connor, started working on the Article in September 2007. She had conversations and email
communications with Mr. Lougheed and one of his daughters. She received a copy of an anonymous letter addressed to Elections
Canada raising complaints about Mr. Wilson's campaign funding. She spoke to other people and conducted investigations. On
October 25, 2007, three days prior to the publication of the Article, she had two telephone interviews with Mr. Wilson in which
she told him about the allegations that would be contained in the Article. They arranged to have another telephone conversation
for the following afternoon to give Mr. Wilson a further opportunity to refute the allegations, but Mr. Wilson did not phone the
number the reporter had given him at the agreed upon time or at all.
7
The trial judge attached a copy of the Article to her reasons for judgment (indexed as [Lougheed Estate v. Wilson] 2017
BCSC 1366 (B.C. S.C.)), as well as copies of another article and a correction that are not relevant to this appeal and cross
appeal. I will quote one portion of the Article that is central to the appeal, but it is otherwise sufficient to quote the meanings
the judge found the impugned statements contained in the Article would have to a reasonable person:
[223] I conclude that the impugned statements are capable of, and in fact have, the following meanings to a reasonable
person:
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(i) There were allegations of serious infractions of the Canada Elections Act during Mr. Wilson's 2006 campaign
and those allegations were the subject of a complaint to Elections Canada. The substance of the allegations was that
Mr. Wilson had willfully misled Elections Canada on his statement of electoral campaign expenses by intentionally
failing to report numerous expenses and donations. The implication of the allegations was that Mr. Wilson's improper
conduct may have provided him with an unfair advantage in the election.
(ii) Contrary to Mr. Wilson's public representations of fiscal responsibility, he and his wife had received and borrowed
significant funds from [Mrs. Wilson's] parents and from various financial institutions. Although there were significant
amounts owing to the Lougheeds, and without their knowledge, the Wilsons encumbered their real estate holdings
with substantial bank mortgages. Further, and despite the fact that the Wilsons had an outstanding loan with the
Lougheeds for the Whistler Property, the Wilsons did not inform Mr. Lougheed about the sale of the Whistler Property.
The impugned statements convey a sense of deception of close family members.
(iii) Mr. Wilson had exaggerated his business success and he had a history of controversial business affairs with some
associated litigation.
...
8

Near the end of the Article were the following paragraphs that are relevant to the issues on the appeal:
94/ The final straw for Lougheed, he says, was when Wilson asked his mother-in-law for money on her deathbed. Lougheed
has a copy of a cheque Norma wrote Blair for $22,840.82 on April 27, 2007, just a month before she died from cancer.
95/ "Thank you so, so much for your help with this. I appreciate all you and Bill have done for me", reads a note Wilson
wrote to her that day.

The parties have referred to monies mentioned in this passage as the "deathbed loan".
9
The judge found that this request for money "connotes a sense of exploitation and that Mr. Wilson was a callous person
who lacked a sense of morality" (at para. 223). She found the essential thrust and overarching sting of the Article was that "Mr.
Wilson was not the person he had represented himself to be during his political campaign and that he was unfit to serve as a
Member of Parliament" (at para. 224).
Reasons of the Trial Judge
10
After reviewing the facts, the judge canvassed the applicable law of defamation. She discussed at some length Grant
v. Torstar Corp., 2009 SCC 61 (S.C.C.), the decision of the Supreme Court of Canada that modified the law of defamation to
provide greater protection for communications on matters of public interest in order to give appropriate weight to the freedom
of expression guaranteed in s. 2(b) of the Canadian Charter of Rights and Freedoms. In doing so, the Court followed and
expanded upon a similar change in defamation law in England brought about by the decision in Reynolds v. Times Newspapers
Ltd., [1999] 4 All E.R. 609 (U.K. H.L.), as clarified by Jameel v. Wall Street Journal Europe SPRL (No. 3), [2006] UKHL 44
(Eng. H.L.), where the defence is expressed in terms of a qualified privilege. Grant created a new defence to the publication of
defamatory statements, referred to as the defence of responsible communication, in cases where the statements were on matters
of public interest and were responsibly made.
11 The judge reviewed the factors suggested by Grant to be considered in determining whether the statements were responsibly
made. One of the factors relates to the concept of "reportage", which are statements attributed to someone other than the publisher
of the statements. The judge stated that the "repetition rule" (which is that a person who repeats a defamatory statement made
by another is just as liable as the maker of the statement) did not apply to reportage on a matter of public interest, provided
that four prerequisites are satisfied: namely, the statement is attributed to a person, the report indicates its truth has not been
verified, the report sets out both sides fairly, and the context of the statement is provided. She added that the ultimate question
is whether the publication was responsible and that reportage "is not a distinct and independent defence" (at para. 189).
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12 The judge also reviewed the defences of fair comment and qualified privilege, including the topic of malice which defeats
these defences.
13
The judge then considered the issue of whether the impugned statements in the Article were defamatory and, in doing
so, she made the findings referred to above. She concluded that the statements were defamatory (at para. 224), and she turned
to the defence of responsible communication.
14
The judge first concluded that the Article was in the public interest and she then considered the factors in determining
whether the communication was responsibly made. In considering the factor relating to the status and reliability of the source,
she reviewed the evidence relating to the statements and the reliability of the information relied upon by the reporter.
15 The evidence at trial established that Mr. Wilson did not receive a cheque in the amount of $22,840.82 from his motherin-law shortly before her death. Rather, the document in question was a copy of a bank draft payable to Mr. Wilson with the
phrase "loan repayment" written on it. In addition to the thank-you note referred to in the Article, Mrs. Lougheed's papers also
contained a copy of another bank draft in the amount of $16,840.82 payable to her. The evidence showed that Mrs. Lougheed
had paid some campaign expenses for Mr. Wilson. Mr. Wilson received the $22,840.82 bank draft from his campaign fund after
the election as a refund for these expenses and some other campaign expenses paid by him. The $22,840.82 bank draft did not
represent a loan to Mr. Wilson, and the $16,840.82 bank draft was a reimbursement by Mr. Wilson to Mrs. Lougheed for the
campaign expenses she paid on his behalf.
16 The judge held that the reporter should reasonably have been alerted to the fact that it was not a loan from Mrs. Lougheed
to Mr. Wilson and that the allegation relating to it was not fairly or accurately presented to Mr. Wilson when the reporter
interviewed him prior to the publication of the Article (at para. 300). As a result, the judge concluded that a reasonable person
would not have considered the reporter's source as being reliable on this point (at para. 301).
17 In considering the reportage factor set out in Grant in relation to the statement in the Article regarding the deathbed loan,
the judge found the four prerequisites for reportage had been satisfied. She stated, however, that it remained to be considered
whether the publication of the Article was protected as responsible communication more broadly (at para. 323).
18 The judge concluded the appellants were entitled to succeed on the defence of responsible communication for the impugned
statements in the Article with one exception. The exception was the statement with respect to the deathbed loan, which the judge
considered to be "a distinct and separate subject in the story that was plainly untrue and was not investigated with sufficient
diligence" (at para. 331). She assessed the damages in the amount of $125,000.
19
I will very briefly summarize the judge's finding on the harassment claim against Mr. Lougheed's estate because it is
relevant to the issues on the cross appeal. Section 114(1) of the Business Practices and Consumer Protection Act provides that
a collector of debt must not communicate with a debtor in a manner that constitutes harassment. Section 114(2)(c) states that
publishing a debtor's failure to pay constitutes harassment. The judge concluded that Mr. Lougheed contravened s. 114 because
he was a collector of debt and he caused the information about Mr. Wilson's alleged failure to pay the debt to be made public
through publication in the media (at para. 747).
Issues on Appeal
20
The two grounds of appeal pursued by the appellants both relate to the trial judge's holding that they were not entitled
to avail themselves of the defence of responsible communication in respect of the statement relating to the deathbed loan.
First, they say the judge erred in failing to apply the defence to the Article as a whole, rather than applying it separately to
different themes within the Article. Second, they maintain the judge erred in her conclusion that the reporter did not deal with
the deathbed loan in a responsible fashion.
21 At the hearing of the appeal, the appellants withdrew a third ground of appeal raised in their factum to the effect that the
judge should have treated the issue of reportage as a separate defence and not simply as one of the factors to be considered when

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

5

Wilson v. Canwest Publishing Inc./Publications Canwest Inc., 2018 BCCA 441, 2018...
2018 BCCA 441, 2018 CarswellBC 3138, 19 B.C.L.R. (6th) 282, 298 A.C.W.S. (3d) 747...

423

determining whether the defence of responsible communication has been made out. The appellants conceded at the hearing that
this Court is bound by Grant in this regard despite the trend in England since Grant to treat reportage as a separate defence.
Discussion on Appeal
22 In deciding to apply the defence of responsible communication to the theme of the deathbed loan, the trial judge referred
to the decision of Cusson v. Quan, 2009 SCC 62 (S.C.C.), which was released contemporaneously with Grant and which was an
appeal from the first Canadian appellate decision recognizing the defence of responsible communication (Cusson v. Quan, 2007
ONCA 771 (Ont. C.A.)). She referred to the statement of the Supreme Court of Canada (at para. 30) that the broad thrust of the
publication as a whole should be considered rather than "minutely parsing individual statements" (at para. 329). She then stated
that she was not aware of any authority dealing with the defence where there was more than one theme in the publication and
that the doctrinal underpinning of the defence dictated a consideration of the responsibility factors in relation to each individual
theme (at para. 329).
23
In my opinion, the judge's approach is contrary to the English authorities followed by the Supreme Court of Canada
in Grant. In Jameel, three of the Lords commented on the need to consider the article as a whole, not only in determining
whether the article was in the public interest, but also in considering the standard of responsibility exhibited by the author. Lord
Bingham said the following:
34. . . . It is of course true that the defence of qualified privilege must be considered with reference to the particular
publication complained of as defamatory, and where a whole article or story is complained of no difficulty arises. But
difficulty can arise where the complaint relates to one particular ingredient of a composite story, since it is then open to
a plaintiff to contend, as in the present case, that the article could have been published without inclusion of the particular
ingredient complained of. This may, in some instances, be a valid point. But consideration should be given to the thrust of
the article which the publisher has published. If the thrust of the article is true, and the public interest condition is satisfied,
the inclusion of an inaccurate fact may not have the same appearance of irresponsibility as it might if the whole thrust
of the article is untrue.
[Emphasis added.]
24 At para. 48, Lord Hoffmann emphasized the need to consider the article as a whole when considering the issue of public
interest. Lord Hope commented on both aspects:
107. . . . The duty-interest test based on the public's right to know, which lies at the heart of the matter, maintains the
essential element of objectivity. Was there an interest or duty to publish the information and a corresponding interest or
duty to receive it, having regard to its particular subject matter? This provides the context within which, in any given case,
the issue will be assessed. Context is important too when the standard is applied to each piece of information that the
journalist wishes to publish. The question whether it has been satisfied will be assessed by looking to the story as a whole,
not to each piece of information separated from its context.
[Emphasis added.]
25
An example of the proper approach in considering the whole of the publication is Charman v. Orion Publishing Group
Ltd., [2007] EWCA Civ 972 (Eng. C.A.). The case involved a book about police corruption within the Metropolitan Police force.
The plaintiff was mentioned in seven of the book's 16 chapters. The book also dealt with allegations of corruption against other
police officers. The trial judge held that the defendants had failed to show that they were acting responsibly in communicating
the information about the plaintiff to the public.
26 In allowing the appeal and holding that the author had demonstrated that he did not depart from the standards required of
a responsible journalist, the Court of Appeal found that the trial judge erred in failing to consider the story about the plaintiff
in the context of the whole story set out in the book. After referring to the above-mentioned remarks of Lords Hoffmann and
Hope in Jameel, Lord Justice Ward said the following:
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71. I turn, therefore, to the crucial question: did McLagan act with proper professional responsibility? . . .
72. Secondly, and importantly, the emphasis is on considering the article as a whole as opposed to the spotlight focussing
on isolated individual pieces of information. The criticism that can, therefore, be made of the judgment is that whereas
the judge set out to consider whether McLagan struck a fair balance "in relation to Charman and the allegations levelled
against him", he did not consider the Charman story in the context of the whole story of the book about Bent Coppers.
Charman was one story within the larger story of corruption or alleged corruption within the Met. Even within the confines
of the Charman story, the reputation of others was affected by the way that, in mounting his defence, Charman did not
flinch from accusing the investigating officers of corrupt practice directed against him and Redgrave. In failing to look
at the bigger picture, the judge erred.
[Emphasis added.]
27
The book in Charman involved more than one "theme" but the Court of Appeal held that, in considering the issue of
responsible communication, the trial judge erred in failing to consider the publication as a whole. Similarly, in the present case,
the trial judge erred by focusing on one aspect of the Article and failing to consider it as a whole.
28 The approach of the English courts has been adopted in Canada. In the decision of the Ontario Court of Appeal in Cusson
v. Quan, Justice Sharpe followed Jameel. In making reference to the comments of Lord Bingham at para. 34 quoted above,
Sharpe J.A. said the following:
[98] . . . [Lord Bingham] . . . clarified that the appropriate locus or focus for the responsible journalism analysis related
to the "thrust of the article" (at para. 34). That is, a publisher need not establish that it acted as a responsible journalist in
relation to each defamatory statement if it can establish that it acted responsibly in relation to the story as a whole . . .
That case involved several "themes" in relation to an Ontario police constable who travelled to New York City following the
September 11, 2001 attack on the World Trade Center to participate in the rescue operations (the "themes" are set out in para.
3 of the Court of Appeal's decision). The Court did not ultimately give effect to the defence of responsible communication
because no evidence of responsibility was led at trial (the Supreme Court of Canada ordered a new trial so that such evidence
could be led), but it can be inferred from the above passage that the Court would have considered the defence in the context
of the article as a whole.
29 I should not be taken as saying that there will never be a situation where it will be appropriate for the court to consider only
a part of a publication when assessing whether the defence of responsible communication has been established. For example, a
book could contain numerous chapters that, unlike in Charman, are unrelated to each other. Although less likely, an article in
a publication could contain two unrelated stories. An argument could be made that it would be appropriate to consider one of
the unrelated chapters or stories in isolation when determining whether the publication was responsibly made.
30 Here, however, the "themes" referred to by the trial judge were not unrelated. At para. 224 of her reasons, the judge found
that the essential thrust of the Article was that Mr. Wilson was not the person he represented himself to be and was unfit to serve
as a Member of Parliament. The statement in the Article about the deathbed loan was part of that thrust. It was an example of
how far Mr. Wilson would go in obtaining loans from his parents-in-law (although, of course, it was not true).
31
Mr. Wilson says the judge's approach was supported by Grant. He relies on paras. 108 and 109 of Grant, which read
as follows:
[108] The question then arises whether the judge or the jury should decide whether the inclusion of a particular defamatory
statement in a publication was necessary to communicating on the matter of public interest. Is this question merely a subset
of determining generally whether the publication is in the public interest? Or is it better treated as a factor in the jury's
assessment of responsibility? Lord Hoffmann in Jameel took the view that determining whether a defamatory statement
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was necessary to communicating on a matter of public interest is a question of law for the judge, conceding, however, that
this may require the judge to second-guess editorial judgment, and must be approached in a deferential way (para. 51).
[109] In my view, if the publication, read broadly and as a whole, relates to a matter of public interest, the judge should
leave the defence to the jury on the publication as a whole, and not editorially excise particular statements from the defence
on the ground that they were not necessary to communicating on the matter of public interest. Deciding whether the
inclusion of the impugned statement was justifiable involves a highly fact-based assessment of the context and details of
the publication itself. Whereas a given subject matter either is or is not in law a matter of public interest, the justifiability of
including a defamatory statement may admit of many shades of gray. It is intimately bound up in the overall determination
of responsibility and should be left to the jury. It is for the jury to consider the need to include particular defamatory
statements in determining whether the defendant acted responsibly in publishing what it did.
32
In my view, these paragraphs do not assist Mr. Wilson in this regard. What Chief Justice McLachlin was discussing in
these paragraphs was whether the judge or the jury should decide whether the inclusion of a particular statement was necessary
to communicating on the matter of public interest. She concluded it should be the jury who decides, and the judge should not
excise particular statements before leaving the matter to the jury. She was not discussing the issue of whether the jury should
consider the defence of responsible communication with respect to particular statements. Indeed, in the first sentence of para.
109, McLachlin C.J.C. stated that the judge should leave the defence to the jury "on the publication as a whole".
33
There is other support in Grant for the proposition that the publication as a whole should be considered when assessing
whether the defence of responsible communication has been proven. As discussed by the trial judge at para. 323 of her reasons,
one of the factors in considering responsibility is the topic of reportage, which is an exception to the repetition rule. At para.
120 of Grant, McLachlin C.J.C. stated that a publisher should incur no liability if reporting on a matter of public interest and
the allegations are fairly reported, provided that the four enumerated prerequisites are satisfied.
34 At para. 121, McLachlin C.J.C. discussed when the judge should instruct the jury on the repetition rule and the reportage
exception. She concluded with the following two sentences:
[121] . . . If the jury is satisfied that the statements in question are reportage, it may conclude that publication was
responsible, having regard to the four criteria set out above. As always, the ultimate question is whether publication was
responsible in the circumstances.
35 If the proper approach was to consider whether the defence of responsible communication applied to particular statements
in the publication (as opposed to the publication as a whole), McLachlin C.J.C. would not have added the last sentence of para.
121. Chief Justice McLachlin stated at para. 120 that a publisher should incur no liability if the four prerequisites are satisfied. If
the proper approach was to consider the statements in isolation, that would be the end of the matter. But McLachlin C.J.C. added
the last sentence because, even if the reportage exception is made out for some statements in the publication, it is still necessary
to determine whether the publication was responsible because the defence is to be applied to the publication as a whole.
36
It may well have been that the trial judge misinterpreted the last sentence of para. 121, and that this contributed to her
error. Having found that the criteria for the reportage exception to the repetition rule were satisfied with respect to the statement
about the deathbed loan, the judge nevertheless applied the other Grant responsibility factors to the statement in isolation and
concluded that the defence of responsible communication was not established. This approach gave no effect to the reportage
exception because the judge gave precedence to the other factors with respect to the statement. This would not have occurred if
the judge had properly interpreted the last sentence of para. 121 to mean that it was the publication as a whole that is required
to have been responsibly made.
37 As a result of the judge's error, it is my opinion that the appeal should be allowed without the necessity of addressing the
appellants' second ground of appeal. The question then becomes what ancillary orders should be made by the Court pursuant
to s. 9(1) of the Court of Appeal Act, R.S.B.C. 1996, c. 77. The cross appeal potentially impacts on this question but, as I have
concluded that the cross appeal should be dismissed, I will address the question now.
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38
In these types of circumstances, the appropriate order would generally be an order for a new trial. The assessment
of whether the standard of responsible communication has been made out would normally involve findings of fact or, at a
minimum, the weighing of evidence. These are matters for the trial court. However, in the present case, it is my view that the
findings of fact made by the trial judge are adequate to enable this Court to reach a conclusion as a matter of law.
39 The judge found that, except for the statement regarding the deathbed loan, the appellants were entitled to succeed on the
defence of responsible communication in respect of the publication of the Article. She also found that the appellants met the
four prerequisites for the reportage exception in respect of the deathbed loan statement as set out in para. 120 of Grant. As a
publisher should incur no liability in respect of reportage if the four prerequisites are satisfied and as the standard of responsible
communication was met in respect of the balance of the Article, it follows as a matter of law from the judge's findings of facts in
these regards that the appellants are entitled to succeed on the defence when the Article is considered as a whole. Consequently,
the appropriate order is for Mr. Wilson's claim against the appellants to be dismissed.
Issues on Cross Appeal
40 Mr. Wilson raises two issues on the cross appeal. First, he says the trial judge erred in failing to consider that Mr. Lougheed
has committed the statutory tort of harassment in determining whether the publication of the Article was in the public interest.
Second, he asserts the judge erred in failing to consider the provisions of s. 23 of the Land Title Act, R.S.B.C. 1996, c. 250, s.
60 of the Law and Equity Act, R.S.B.C. 1996, c. 253, and ss. 114 and 115 of the Business Practices and Consumer Protection
Act when assessing the responsibility of the appellants in publishing the Article.
Discussion on Cross Appeal
41

The subject matter of the first ground of cross appeal was specifically addressed by the trial judge. She said the following:
[238] In all the circumstances, I am not persuaded that the alleged breaches of confidence or fiduciary duties by Mr.
Lougheed or, for that matter, his alleged breaches of the [Business Practices and Consumer Protection Act], would displace
the public's interest in knowing the allegations that call into question Mr. Wilson's fitness for public office. I am not aware
that such a proposition finds any coherent support in the authorities.

42
I agree with the judge. The motivation of Mr. Lougheed or the fact that he may have committed a statutory tort does
not make the Article any less in the public interest. The judge held that it was in the public interest for the community to know
about the allegations of Mr. Wilson's lack of trustworthiness and lack of success as a businessman, and Mr. Lougheed's state
of mind has no impact on that public interest. The judge found as a fact that there was no foundation in the evidence that the
appellants participated in a breach of fiduciary duty or breach of confidence by Mr. Lougheed (at para. 237), and the same
can be said in respect of Mr. Lougheed's breach of the Business Practices and Consumer Protection Act. I do not accept Mr.
Wilson's argument that the appellants were parties to the offence of harassment committed by Mr. Lougheed.
43 Similarly, I see no merit in Mr. Wilson's second ground of cross appeal. Section 23 of the Land Title Act provides that an
indefeasible title is, subject to certain enumerated exceptions, conclusive evidence that the person named in the title as registered
owner is entitled to an estate in fee simple to the land. Section 60 of the Law and Equity Act provides that a married person has
a legal personality independent from that of his or her spouse. Mr. Wilson points to the fact that all of the properties mentioned
in the Article were registered in the name of Mrs. Wilson, who is conclusively deemed to have been their owner independent of
Mr. Wilson. He says the judge erred in finding the appellants acted responsibly when the Article published allegations of him
owing monies to his parents-in-law in view of these statutory presumptions.
44
At trial, Mr. Wilson relied on these statutory presumptions to submit that the publication of the Article was not in the
public interest. The judge dealt with the submission in the following manner:
[232] I do not find Mr. Wilson's submission persuasive. A reasonable reader would not interpret the allegations of
indebtedness in a clinically legalistic manner and would instead view the Wilsons as an economic unit typical of many
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married couples. Mr. Wilson acknowledged that in fact, it was him, and not [Mrs. Wilson], that principally negotiated the
various loans with [Mrs. Wilson's mother]. It is clear that he considered himself jointly responsible for the indebtedness
and comported himself accordingly. He signed the cheque for the repayment on the Lawson property as well as some
of the cheques for repayment of the loan for the Whistler property. Moreover and crucially, [Mrs. Wilson] pledged the
subject properties to support the financing of Mr. Wilson's businesses. In short, Mr. Wilson's submissions on this point are
misconceived and are not borne out on the evidence.
45 In my view, these comments also address Mr. Wilson's submission that the statutory presumptions result in a conclusion
that the appellants did not act responsibly in publishing the Article. Although only implicitly reflected in this passage, the Article
did state that title to the Wilsons' current properties were in the name of Mrs. Wilson. As the judge pointed out in the above
passage, even though Mr. Wilson was not legally responsible for the loans made by Mrs. Wilson's mother, he considered himself
jointly responsible for the indebtedness. Also, one of the true aspects of the Article was that the properties in the name of Mrs.
Wilson were mortgaged as security for loans to Mr. Wilson's business. The fact that the appellants did not ignore the realities
of a typical marriage unit and take a strictly legalistic approach to the Article does not undercut the finding that the appellants
acted responsibly in publishing the Article.
46
The second aspect of Mr. Wilson's second ground of cross appeal relates to the Business Practices and Consumer
Protection Act. Although the ground of cross appeal mentions both s. 114 and s. 115 of the Act, Mr. Wilson's factum on this
point focuses on s. 115. He says the appellants did not act responsibly in publishing the Article when they knew there had never
been a written demand on Mr. Wilson as required by s. 115.
47
In brief terms, s. 115 stipulates that a collector must not attempt to collect payment of a debt without first notifying the
debtor in writing (or making a reasonable attempt to do so) of the name of the creditor, the details of the debt and the authority
of the collector. Although Mr. Wilson did not plead a breach of s. 115 by Mr. Lougheed, he appears to have advanced it at
trial. The trial judge dealt with the claim summarily at para. 718 of her reasons by pointing out that s. 115 did not apply to Mr.
Lougheed because he was exempt from the provision by regulation on the basis that he was a creditor (see s. 2(2) of the Debt
Collection and Repayment Regulation, B.C. Reg. 295/2004). Hence, there was no violation of s. 115.
48 The fact that no demand had been made did not mean that the indebtedness may not have been owing. At para. 290 of her
reasons, the judge found the reporter to have acted responsibly in relying on the sources with respect to the indebtedness and
to have been reasonably diligent in her attempts to verify the debt allegations (including interviewing Mr. Wilson by telephone
prior to the publication of the Article and putting to him the allegations regarding loans and indebtedness). Mr. Wilson has not
shown the judge to have been in error in making these findings.
Conclusion
49
It is for these reasons that I would allow the appeal and dismiss the cross appeal. I would set aside the paragraph of the
order made by the trial judge awarding damages against the appellants and dismiss Mr. Wilson's claim against the appellants. I
would also order that the appellants are entitled to their costs of the proceedings in the trial court and their costs of the appeal
and the cross appeal.
Saunders J.A.:
I agree
Groberman J.A.:
I agree
Appeal allowed; cross-appeal dismissed.

End of Document
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Defamation — Privilege — Qualified privilege — Nature of qualified privilege — Whether qualified privilege applying to
recital of allegations contained in documents not yet read or referred to in open court.
Defamation — Damages — Scope of discretion of jury in making award — Role of appellate court and measure of respect to
be accorded to jury award — Functions of general, aggravated, and punitive damages — Trial judge's charge to jury approved
— Intrinsic and extrinsic evidence of defendant church's malice justifying awards — No grounds for disturbing jury award —
Judge correctly declining to advise jury of any supposed upper limits — Awards affirmed.
At a press conference in front of Osgoode Hall, the defendant M, wearing his barrister's gown, made serious allegations against
the plaintiff, a Crown law officer in the employ of the Ministry of the Attorney General of Ontario. In making these statements,
M was acting as counsel for the defendant church; his observations were widely published in the media. M stated that the plaintiff
had aided and abetted others in breaking a court order concerning the sealing of documents and that he had aided and abetted
other Crown counsel in misleading a judge, conduct seriously disruptive of the proper course of justice and deserving of serious
criminal sanctions by way of a motion for contempt. These allegations were unfounded, and although contempt proceedings
were initiated, they were dismissed on a motion for non-suit.
The plaintiff commenced proceedings for libel against M and the church. The jury found for the plaintiff and awarded
compensatory damages of $300,000 against the defendants jointly and severally, and aggravated and punitive damages in the
sums of $500,000 and $800,000 respectively, against the church alone. Leave was granted to the plaintiff to amend his statement
of claim so that the amounts claimed for aggravated and punitive damages would conform to the jury's award. A defence request
that the jury's award be disregarded as unreasonably high was rejected.
Both defendants appealed to the Ontario Court of Appeal, arguing that the common law of libel contravened s. 2(b) of the
Canadian Charter of Rights and Freedoms, and that it should be displaced by doctrines reflecting the modern American
jurisprudence in this area. They also alleged that all components of the jury's award had been grossly unreasonable and excessive,
that the quantum of costs and prejudgment interest had been miscalculated, and that the words complained of had been uttered
on an occasion of qualified privilege. The defence of justification, abandoned by M before trial, was discarded by the church
only on the eve of appeal.
The appeals were dismissed. The court declined to disrupt settled principles of the common law on constitutional, Charterbased grounds when no adequate factual underpinning had been laid down for such a challenge. It was observed that the element
of governmental action, ordinarily needed to attract the operation of the Charter, was absent; thus, direct application of the
Charter was not possible.
The Court of Appeal endorsed the trial judge's refusal to extend the defence of qualified privilege to documents not yet referred
to in open court. More fundamen tally, it declined to adopt the "actual malice" standard of liability favoured by American courts
in actions for the defamation of public officials, and it refused to alter the jury's assessment of damages.
The defendants appealed as to both liability and quantum.
Held:
The appeal was dismissed.
Per Cory J. (La Forest, Gonthier, McLachlin, Iacobucci and Major JJ. concurring)
The plaintiff's action in defamation was not "governmental action" such as would subject the governing common law principles
to the application of the Charter. Instead, it constituted private activity beyond the direct reach of the Charter, and there was no
merit in the contention that the plaintiff's status as a government employee moved the case into the domain of the Charter. The
defamation action was not within the plaintiff's statutory responsibilities and the conduct of which it complained had impugned
the character of the individual plaintiff, not the Crown. It was a private tort action. Even if it was determined that governmental
elements had been involved, the defendants failed to establish the evidentiary basis necessary for adjudication of a constitutional
attack.
A distinct issue arose as to whether the common law governing defamation should be developed and applied by judges to show
consistency with the fundamental values enshrined in the Constitution. Such a course had been unequivocally prescribed by the
Supreme Court in earlier authorities and naturally involved the subjection of existing common law risks to Charter scrutiny,
even in purely private litigation. When a common law rule is found to be inconsistent with the Charter, it will be modified. The
process involved was simply a manifestation of the inherent jurisdiction of the courts to modify or develop the law to comply
with prevailing social conditions and values.
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The approaches taken when dealing with the common law in contexts of purely private litigation must be different from those
in which the constitutionality of government action is impugned. These differing analyses are not interchangeable.
In Charter cases involving governmental action, whether in a criminal or a civil context, a breach of constitutional duty on
the part of the State is averred. Private litigants, on the other hand, owe each other no constitutional duties and cannot found
their cases on Charter rights, which do not exist in the absence of State action. Instead, the argument must concentrate on the
compliance or otherwise of the common law with Charter values. In the context of civil litigation involving private parties,
the Charter will "apply" to the common law only to the extent that the common law is found to be inconsistent with Charter
values. To transcend that principle would be to risk effecting changes to the common law so radical as to be properly within
the exclusive function of the legislature.
When common law principles seem to conflict with Charter values, a traditional "s. 1" framework for justification is not
necessary. Instead, a more flexible approach should be taken in weighing the competing principles in the hope that that process
will yield guidelines for the needed incremental restructuring of the common law.
Neither should the rules as to onus, which operate in Charter challenges to governmental action, be used in the context of private
litigation. In the latter case, the party alleging incompatibility of the common law with Charter values should bear the burden of
proving both the inconsistency and the resultant need for modification once the competing values are balanced. Long-accepted
principles of common law relied on by an opponent in litigation should not be disturbed unless the individual challenging them
can carry both burdens.
In libel cases, the values of reputation and freedom of expression inevitably collide; the common law of libel attempts to keep
them in appropriate equipoise.
Freedom of expression, though indispensable to a democratic society, has never been acknowledged as an absolute right, its
bounds being of necessity circumscribed by the pressure of competing values. The advent of the Charter did not dispel the
phenomenon of conflicting values or the need to place appropriate limits on them. Defamatory statements are only tenuously
related to the core values underlying s. 2(b), for such statements are inimical to the search for truth, impotent to advance selfdevelopment, and contribute to no healthy participation in the affairs of the community.
The principal competing value in libel cases, the preservation of personal reputation, was closely related to an individual's
sense of self-worth and dignity, commodities of vital interest to a democratic society. Historically, the law of defamation was a
response to threats of public disorder that might otherwise be provoked by assaults upon personal reputation. Where, as in this
case, the wounded reputation was that of a lawyer, it was proper to consider the peculiar value to such a person of a reputation
for integrity and trustworthiness as being the cornerstone of his or her professional life. In addition, reputation is closely allied
to those dignity interests that have received constitutional protection through the right of privacy.
The change to the common law proposed by the defendants should be resisted. The authority upon which the modern American
law of libel rests had arisen in the context of social tensions and threats to the freedom of the press that had deflected the focus of
defamation suits from their original purpose and produced various unfortunate results and severe social costs. Learned opinion,
both academic and judicial, has latterly tended to regret the "improvident balance" struck in that seminal American authority.
The English and Australian courts and law reform agencies in many jurisdictions of the Commonwealth have declined to adopt
it. It should not be adopted now in Canada. The existing Canadian law of defamation is not unduly restrictive or inhibiting, and
it is not unduly onerous to require citizens to ascertain the truth of allegations they publish. The available defences, moreover,
reflect a carefully evolved régime that has functioned well. The threat to free discussion of governmental policy, evident in the
pivotal American case, was wholly absent here and the special considerations it raised did not fall to be considered.
The existing law of libel was not, upon the evidence, generating devastating jury awards that threatened the continued viability
of the media. The law seemed to conform to the underlying values of the Charter and was in no need of amendment or alteration.
The defence of qualified privilege should not be extended, as suggested by the defendants, to include all reports on pleadings
and court documents. Qualified privilege does not attach to a document or communication, but to the occasion on which it was
uttered. To claim such privilege the information must be reasonably appropriate in the context of the circumstances existing on
that occasion. The common law immunity embodied in the qualified privilege defence has never been extended to documents
not filed with the court or referred to in open court. Its purpose was to further the public scrutiny of the administration of justice.
Access to filed statements might lead to that end and to the extent that such access was now available, the concept of qualified
privilege should be enlarged to cover it. Indeed, it should extend also to documents that were to be filed, were believed to have
been filed, and would have been so filed but for a misadventure. The resultant privilege that would ordinarily have attached to
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M was, however, wholly defeated and displaced by his conduct, which, although it did not bespeak malice, was nevertheless
high-handed, careless, and outside any legitimate purpose the press conference might have served.
The jury had been carefully and appropriately directed, and sound reasons had long placed the assessment of libel damages
peculiarly within the province of the jury. Appellate courts should not substitute their own judgments for a jury's assessment
but should intervene only in cases of manifest exorbitance or gross disproportionality. Neither was in evidence here. The judge
had properly declined to instruct the jury on quantum and the jury had arrived at a sum that in no way shocked the conscience
of the court.
The rule that jury awards of general damages for defamation are "at large" is sound and of long standing. The words here spoken,
their source, and the circumstances under which they were uttered had been calculated to have a devastating and indelible
effect upon the plaintiff. The sum of money apt to redress such an injury was properly left to the jury, as representative of the
injured party's community. The contention that a "cap" should be placed on libel damages, as had been done for non-pecuniary
components of awards in personal injury cases, was without merit, as it ignored the profound differences between those areas
of tort law. Moreover, the available statistics did not suggest any need for a "cap" in the realm of libel and the invitation to
impose one has been uniformly resisted by Commonwealth courts.
All persons involved in the commission of a tort are jointly and severally liable for the damage the tort causes. There was
accordingly no legal basis upon which the jury in this case might have been asked to apportion liability between M and the
church, either for general or special damages.
The jury's award of $300,000 by way of general damages, viewed in the context of all the attendant facts, was justified and the
unique character of the case was such that comparisons with other jury awards would be profitless.
Aggravated damages are awarded where a defendant's conduct has been high-handed or oppressive, and they reflect the
additional harm, humiliation, and anxiety caused by the defendant's outrageous conduct. They are thus compensatory in nature,
though they also give expression to the natural indignation of right-thinking people. Aggravated damages are predicated upon a
finding of actual malice, evidence of which may be gleaned by the jury from various factors, including the defendant's carriage
of his case and his demeanour during the libel action itself. In this case, there was abundant evidence of malice on the part of
the church, against which aggravated damages had been awarded. Again, the jury's resolution of this issue was entirely proper.
Punitive damages, expressive of the court's outrage, go beyond the realm of compensation and are properly awarded only where
the combined total of general and aggravated damages is seen to be insufficient to denounce, deter, and punish. Punitive damages
are not "at large" and so admit more readily of the appellate courts' power of review. In this case, the award of heavy punitive
damages had served a sound and rational purpose, for unfolding events had shown that no award of general or aggravated
damages would have deflected the church from its malicious campaign against the plaintiff.
Per L'Heureux-Dubé J. (concurring)
The judgment of Cory J. was endorsed subject to reservations relating to the defence of qualified privilege. This should not be
extended, as proposed by the majority, to embrace reports of pleadings on which no judicial action has yet been taken.
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Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229, 3 C.C.L.T. 225, [1978] 1 W.W.R. 577, 19 N.R. 50, 8 A.R.
182, 83 D.L.R. (3d) 452 — distinguished
Arnold v. Teno, [1978] 2 S.C.R. 287, 3 C.C.L.T. 272, 83 D.L.R. (3d) 609, 19 N.R. 1 — distinguished
B.C.G.E.U., Re, [1983] 6 W.W.R. 640, 48 B.C.L.R. 1 (S.C.) — considered
B.C.G.E.U., Re, (sub nom. B.C.G.E.U. v. British Columbia (Attorney General)) [1988] 2 S.C.R. 214, [1988] 6 W.W.R.
577, 71 Nfld. & P.E.I.R. 93, 220 A.P.R. 93, 30 C.P.C. (2d) 221, 88 C.L.L.C. 14,047, 87 N.R. 241, 31 B.C.L.R. (2d) 273,
53 D.L.R. (4th) 1, 44 C.C.C. (3d) 289 — considered
Barr v. Matteo, 360 U.S. 564, 3 L.Ed.2d 1434, 79 S.Ct. 1335 (1959), [rehearing denied 361 U.S. 855, 4 L.Ed.2d. 93, 80
S.Ct. 41 (1959)] — referred to
Blackshaw v. Lord, [1984] 1 Q.B. 1, [1983] 2 All E.R. 311 (C.A.) — referred to
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Boland v. Globe & Mail Ltd., [1960] S.C.R. 203, 22 D.L.R. (2d) 277 — considered
Boucher v. R. (1950), [1951] S.C.R. 265, 22 C.R. 85, 99 C.C.C. 1, [1951] 2 D.L.R. 369 — referred to
Canadian Newspapers Co. v. Canada (Attorney General), [1988] 2 S.C.R. 122, 65 C.R. (3d) 50, 43 C.C.C. (3d) 24, 52
D.L.R. (4th) 690, (sub nom. Canadian Newspapers Co. v. Canada) 87 N.R. 163, 32 O.A.C. 259, 38 C.R.R. 72 — considered
Carson v. John Fairfax & Sons Ltd. (1993), 178 C.L.R. 44, 67 A.L.J.R. 634, 113 A.L.R. 577, [1993] Aust. Torts Reports
62,304 (H.C.) — considered
Case de Libellis Famosis (1605), 5 Co. Rep. 125a, 77 E.R. 250 — considered
Cassel & Co. v. Broome, [1972] A.C. 1027, [1972] 1 All E.R. 801 (H.L.) — referred to
Cherneskey v. Armadale Publishers Ltd., [1979] 1 S.C.R. 1067, 7 C.C.L.T. 69, 24 N.R. 271, [1978] 6 W.W.R. 618, 90
D.L.R. (3d) 321 — considered
Cotroni c. Centre de Prevention de Montréal, (sub nom. United States v. Cotroni; United States v. El Zein) [1989] 1 S.C.R.
1469, (sub nom. United States v. Cotroni) 48 C.C.C. (3d) 193, 96 N.R. 321, 23 Q.A.C. 182, 42 C.R.R. 101considered
Coughlin v. Westinghouse Broadcasting & Cable, Inc., 476 U.S. 1187, 91 L.Ed.2d 554, 106 S.Ct. 2927, 54 U.S.L.W. 3822,
12 Media L. Rep. (BNA) 2263 (1986) — considered
Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, 34 C.R. (4th) 269, 94 C.C.C. (3d) 289, 25 C.R.R. (2d)
1, 120 D.L.R. (4th) 12, 175 N.R. 1, 76 O.A.C. 81 — considered
Derbyshire County Council v. Times Newspapers Ltd., [1993] 1 All E.R. 1011 (H.L.) — considered
Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, 38 C.C.L.T. 184, 71 N.R. 83, 9 B.C.L.R. (2d) 273,
87 C.L.L.C. 14,002, [1987] 1 W.W.R. 577, 33 D.L.R. (4th) 174, 25 C.R.R. 321 — applied
Dun & Bradstreet, Inc. v. Greenmoss Builders, 472 U.S. 749, 86 L.Ed.2d 593, 105 S.Ct. 2939, 53 U.S.L.W. 4866, 11 Media
L. Rep. (BNA) 2417 (1985) — considered
Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, [1990] 1 W.W.R. 577, 102 N.R. 321, 64 D.L.R.
(4th) 577, 71 Alta. L.R. (2d) 273, 103 A.R. 321, 41 C.P.C. (2d) 109, 45 C.R.R. 1 — considered
Egger v. Viscount Chalmsford (or Davies), [1965] 1 Q.B. 248, [1964] 3 All E.R. 406 (C.A.) — referred to
Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339, 6 E.L.R. 348 — distinguished
Horrocks v. Lowe, [1975] A.C. 135, [1974] 1 All E.R. 662, [1974] 1 W.L.R. 282, 72 L.G.R. 251 (H.L.) — referred to
Jill Fishing Ltd. v. Koranda Management Inc. (September 15, 1993), Doc. Vancouver C913397, Koenigsberg J. (B.C.
S.C.), [1993] B.C.W.L.D. 2419 — referred to
Kerr v. Conlogue, 65 B.C.L.R. (2d) 70, [1992] 4 W.W.R. 258 (S.C.) — referred to
King v. Lake (1670), Hardres 470, 145 E.R. 552 — considered
Lavigne v. O.P.S.E.U., [1991] 2 S.C.R. 211, 91 C.L.L.C. 14,029, 81 D.L.R. (4th) 545, 126 N.R. 161, 4 C.R.R. (2d) 193,
48 O.A.C. 241 [application for rehearing refused (1991), 4 O.R. (3d) xii (note) (S.C.C.)] — referred to
Lawson v. Burns, [1976] 6 W.W.R. 362 (B.C. S.C.) — referred to
Ley v. Hamilton (1935), 135 L.T. 384 (H.L.) — referred to
MacKay v. Manitoba, [1989] 2 S.C.R. 357, [1989] 6 W.W.R. 351, 99 N.R. 116, 61 D.L.R. (4th) 385, 61 Man. R. (2d) 270,
43 C.R.R. 1 — referred to
McKinney v. University of Guelph, [1990] 3 S.C.R. 229, 91 C.L.L.C. 17,004, 76 D.L.R. (4th) 545, 118 N.R. 1, 13 C.H.R.R.
D/171, 45 O.A.C. 1, 2 C.R.R. (2d) 1 — considered
McLoughlin v. Kutasy, [1979] 2 S.C.R. 311, 26 N.R. 242, 8 C.C.L.T. 105, 97 D.L.R. (3d) 620 — referred to
Nelles v. Ontario, [1989] 2 S.C.R. 170, 49 C.C.L.T. 217, 37 C.P.C. (2d) 1, 71 C.R. (3d) 358, 60 D.L.R. (4th) 609, 98 N.R.
321, 35 O.A.C. 161, 42 C.R.R. 1, 41 Admin. L.R. 1 — considered
Netupsky v. Craig (1972), [1973] S.C.R. 55, 28 D.L.R. (3d) 742 — referred to
New York Times Co. v. Sullivan, 376 U.S. 254, 11 L.Ed.2d 686, 84 S.Ct. 710, 1 Media L. Rep. (BNA) 1527, 95 A.L.R. 2d
1412 (1964) [motion denied 84 S.Ct. 1130] — not followed
R. v. Butler, [1992] 1 S.C.R. 452, [1992] 2 W.W.R. 577, 11 C.R. (4th) 137, 70 C.C.C. (3d) 129, 134 N.R. 81, 8 C.R.R.
(2d) 1, 89 D.L.R. (4th) 449, 78 Man. R. (2d) 1, 16 W.A.C. 1 [application for rehearing refused [1993] 2 W.W.R. lxi
(note)]considered
R. v. Dyment, [1988] 2 S.C.R. 417, 10 M.V.R. (2d) 1, 66 C.R. (3d) 348, 89 N.R. 249, 45 C.C.C. (3d) 244, 73 Nfld. &
P.E.I.R. 13, 29 A.P.R. 13, 55 D.L.R. (4th) 503, 38 C.R.R. 301 — considered
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R. v. Keegstra, [1990] 3 S.C.R. 697, 1 C.R. (4th) 129, 77 Alta. L.R. (2d) 193, [1991] 2 W.W.R. 1, 61 C.C.C. (3d) 1, 117
N.R. 1, 114 A.R. 81, 3 C.R.R. (2d) 193 — considered
R. v. Oakes, [1986] 1 S.C.R. 103, 65 N.R. 87, 50 C.R. (3d) 1, 24 C.C.C. (3d) 321, 14 O.A.C. 335, 26 D.L.R. (4th) 200,
19 C.R.R. 308 — referred to
R. v. Salituro, [1991] 3 S.C.R. 654, 9 C.R. (4th) 324, 68 C.C.C. (3d) 289, 131 N.R. 161, 50 O.A.C. 125, 8 C.R.R. (2d)
173 — considered
R. v. Swain, [1991] 1 S.C.R. 933, 63 C.C.C. (3d) 481, 5 C.R. (4th) 253, 125 N.R. 1, 3 C.R.R. (2d) 1, 47 O.A.C. 81 —
considered
Rantzen v. Mirror Group Newspapers (1986) Ltd., [1994] Q.B. 670, [1993] 4 All E.R. 975, [1993] N.L.J.R. 507 (C.A.)
— distinguished
Rosenblatt v. Baer, 383 U.S. 75, 15 L.Ed.2d 597, 86 S.Ct. 669, 1 Media L. Rep. (BNA) 1558 (1966) — considered
Silkin v. Beaverbrook Newspapers Ltd., [1958] 2 All E.R. 516, [1958] 1 W.L.R. 743 (Q.B.) — considered
Sun Life Assurance Co. of Canada v. Dalrymple, [1965] S.C.R. 302, 50 D.L.R. (2d) 217 — considered
Sutcliffe v. Pressdram Ltd. (1989), [1990] 1 All E.R. 269 (C.A.) — referred to
Sweeney v. Patterson, 76 U.S. App. D.C. 23, 128 F.2d 457 (D.C. Cir. 1942), cert. denied 317 U.S. 678, 87 L.Ed. 544, 63
S.Ct. 160 (1942) — considered
Switzman v. Elbling, [1957] S.C.R. 285, 117 C.C.C. 129, 7 D.L.R. (2d) 337 — referred to
Taylor v. Despard, [1956] O.R. 963, 6 D.L.R. (2d) 161 (C.A.) — referred to
Theophanous v. Herald & Weekly Times Ltd. (1994), 68 A.L.J.R. 713, 124 A.L.R. 1, [1994] Aust. Torts Reports 61,588
(H.C.) — considered
Thornton v. Prince George School District No. 57, [1978] 2 S.C.R. 267, 3 C.C.L.T. 257, [1978] 1 W.W.R. 607, 19 N.R.
552, 83 D.L.R. (3d) 480 — distinguished
Tucker v. Douglas (1951), [1952] 1 S.C.R. 275, [1952] 1 D.L.R. 657 — considered
Vogel v. Canadian Broadcasting Corp., 21 C.C.L.T. 105, [1982] 3 W.W.R. 97, 35 B.C.L.R. 7 (S.C.) — considered
Walker v. CFTO Ltd. (1987), 39 C.C.L.T. 121, 19 O.A.C. 10, 59 O.R. (2d) 104, 37 D.L.R. (4th) 224 (C.A.) — applied
Westbank Band of Indians v. Tomat, 10 C.C.L.T. (2d) 1, (sub nom. Westbank Indian Band v. Tomat) 63 B.C.L.R. (2d) 273,
[1992] 2 W.W.R. 724, (sub nom. Derrickson v. Tomat) 88 D.L.R. (4th) 401, 41 C.P.R. (3d) 396, 9 B.C.A.C. 119, 19 W.A.C.
119 (C.A.) [additional reasons at (1992), 94 D.L.R. (4th) 453, 44 C.P.R. (3d) 210, 16 B.C.A.C. 83, 28 W.A.C. 83 (C.A.),
further additional reasons at (1992), 16 B.C.A.C. 83 at 86, 28 W.A.C. 83 at 86 (C.A.), leave to appeal to S.C.C. refused,
[1992] 6 W.W.R. lviii (note), 70 B.C.L.R. (2d) xxxiii (note), 93 D.L.R. (4th) vii (note), 146 N.R. 159 (note), 21 B.C.A.C.
320 (note), 37 W.A.C. 320 (note)] — referred to
Per L'Heureux-Dubé J. (concurring)
Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, 34 C.R. (4th) 269, 94 C.C.C. (3d) 289, 25 C.R.R. (2d)
1, 120 D.L.R. (4th) 12, 175 N.R. 1, 76 O.A.C. 81 — referred to
Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, 38 C.C.L.T. 184, 71 N.R. 83, 9 B.C.L.R. (2d) 273,
87 C.L.L.C. 14,002, [1987] 1 W.W.R. 577, 33 D.L.R. (4th) 174, 25 C.R.R. 321 — applied
Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326, [1990] 1 W.W.R. 577, 102 N.R. 321, 64 D.L.R.
(4th) 577, 71 Alta. L.R. (2d) 273, 103 A.R. 321, 41 C.P.C. (2d) 109, 45 C.R.R. 1 — considered
Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339, 6 E.L.R. 348 — considered
New York Times Co. v. Sullivan, 376 U.S. 254, 11 L.Ed.2d 686, 84 S.Ct. 710, 1 Media L. Rep. (BNA) 1527, 95 A.L.R. 2d
1412 (1964) [motion denied 84 S.Ct. 1130] — not followed
R. v. Park (1995), 39 C.R. (4th) 287, 31 Alta. L.R. (3d) 1, 99 C.C.C. (3d) 1, 183 N.R. 81, 169 A.R. 241, 97 W.A.C. 241
(S.C.C.) — referred to
R. v. Salituro, [1991] 3 S.C.R. 654, 9 C.R. (4th) 324, 68 C.C.C. (3d) 289, 131 N.R. 161, 50 O.A.C. 125, 8 C.R.R. (2d)
173 — referred to
Statutes considered:
Canada Evidence Act, R.S.C. 1985, c. C-5.
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Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B of the Canada Act 1982
(U.K.), 1982, c. 11 —
s. 1
s. 2(b)
s. 7
s. 32
s. 32(1)
Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11 —
s. 52
s. 52(1)
Courts of Justice Act, 1984, S.O. 1984, c. 11 [R.S.O. 1990, c. C.43].
Courts of Justice Act, 1984, An Act to amend the, S.O. 1989, c. 67 —
s. 4
Courts of Justice Act, R.S.O. 1990, c. C.43 —
s. 137(1)
Criminal Code, R.S.C. 1970, c. C-34 [R.S.C. 1985, c. C-46] —
s. 442(3) [re-en. S.C.. 1974-75-76, c. 93, s. 44; re-en. S.C. 1980-81-82-83, c. 125, s. 25] [R.S.C. 1985, c. C-46, s. 486(3)]
[re-en. R.S.C. 1985, c. 19 (3rd Supp.), s. 14(1); re-en. R.S.C. 1985, c. 23 (4th Supp.), s. 1]
s. 446(5) [R.S.C. 1985, c. C-46, s. 490(5)]
Criminal Code, R.S.C. 1985, c. C-46 —
s. 163 [am. S.C. 1993, c. 46, s. 1]
s. 319(2)
s. 490(15) [re-en. R.S.C. 1985, c. 27 (1st Supp.), s. 73]
s. 504
Crown Attorneys Act, R.S.O. 1990, c. C.49.
Libel and Slander Act, R.S.O. 1990, c. L.12.
Marriage Act, R.S.O. 1980, c. 271 [R.S.O. 1990, c. M.3] —
s. 20(2) [R.S.O. 1990, c. M.3, s. 20(2)]
Ministry of the Attorney General Act, R.S.O. 1990, c. M.17.
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United States Constitution —
amendment I
Appeal from judgment reported at (1994), 20 C.C.L.T. (2d) 129, 18 O.R. (3d) 385, 114 D.L.R. (4th) 1, 71 O.A.C. 161 (C.A.),
affirming judgment reported at (1992), 7 O.R. (3d) 489 (Gen. Div.), confirming jury award of damages for libel
Cory J. (La Forest, Gonthier, McLachlin, Iacobucci, and Major JJ. concurring):
Index (Cory J.)
1
I. Factual Background
(A) The "Enemy Canada" File
(B) The Press Conference
(C) The Felske Memorandum
(D) The Contempt Trial
(E) The Attempt to Disqualify Casey Hill from the Search and Seizure Proceedings
(F) Pleas of Justification
(G) The Conduct of Scientology at Trial
(1) The Cross-Examination of Casey Hill
(2) The "Veiled Threat" Against Clayton Ruby
(3) The Closing Address to the Jury by Counsel for Scientology
(H) The Events Following the Verdict of the Jury
II. Judgments Below
(A) Trial by Jury (Carruthers J. Presiding)
(B) Court of Appeal
III. Analysis
(A) Application of the Charter
(1) Section 32: Government Action
(2) Section 52: Charter Values and the Common Law
(a) Interpretating the Common Law in Light of the Values Underlying the Charter
(i) Review of the decisions dealing with the issue
(ii) Approach that should be followed
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(b) The Nature of Actions for Defamation: The Values To Be Balanced
(i) Freedom of expression
(ii) The reputation of the individual
(c) The Proposed Remedy: Adopting the New York Times Co. v. Sullivan "Actual Malice" Rule
(d) Critiques of the "Actual Malice" Rule
(i) Comments on the decision in the United States
(ii) Consideration of the actual malice rule in the United Kingdom
(iii) The Australian position on actual malice
(iv) The position taken by international Law Reform Commissions
(e) Conclusion: Should the Law of Defamation be Modified by Incorporating the Sullivan Principle?
(f) Should the common law defence of qualified privilege be expanded to comply with Charter values?
(B) Damages
(1) The Standard of Appellate Review
(2) Damages
(a) Should a Cap be Imposed on Damages in Defamation Cases
(b) Joint Liability for General Damages
(c) Application of Principles to the Facts Established in this Case
(d) Comparison with Other Libel Cases
(3) Aggravated Damages
(a) General Principles
(b) The Application to the Facts of this Case
(4) Punitive Damages
(a) General Principles
(b) The Application to the Facts of this Case
IV. Disposition
2
On September 17, 1984, the appellant Morris Manning, accompanied by representatives of the appellant Church of
Scientology of Toronto ("Scientology"), held a press conference on the steps of Osgoode Hall in Toronto. Manning, who was
wearing his barrister's gown, read from and commented upon allegations contained in a notice of motion by which Scientology
intended to commence criminal contempt proceedings against the respondent Casey Hill, a Crown attorney. The notice of motion
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alleged that Casey Hill had misled a judge of the Supreme Court of Ontario and had breached orders sealing certain documents
belonging to Scientology. The remedy sought was the imposition of a fine or the imprisonment of Casey Hill.
3
At the contempt proceedings, the allegations against Casey Hill were found to be untrue and without foundation. Casey
Hill thereupon commenced this action for damages in libel against both Morris Manning and Scientology. On October 3, 1991,
following a trial before Carruthers J. and a jury, Morris Manning and Scientology were found jointly liable for general damages
in the amount of $300,000 and Scientology alone was found liable for aggravated damages of $500,000 and punitive damages
of $800,000. Their appeal from this judgment was dismissed by a unanimous Court of Appeal:(1994), 18 O.R. (3d) 385, 114
D.L.R. (4th) 1, 71 O.A.C. 161, 20 C.C.L.T. (2d) 129.
I. Factual Background
4
As in all actions for libel, the factual background is extremely important and must be set out in some detail. At the time
the defamatory statements were made, Casey Hill was employed as counsel with the Crown Law Office, Criminal Division, of
the Ministry of the Attorney General for the Province of Ontario. He had given advice to the Ontario Provincial Police ("OPP")
regarding a warrant obtained on March 1, 1983, which authorized a search of the premises occupied by Scientology. During the
execution of the search warrant on March 3 and 4, 1983, approximately 250,000 documents, comprising over 2 million pages
of material, were seized. These documents were stored in some 900 boxes at an OPP building in Toronto.
5
Immediately following the seizure, Scientology retained Clayton Ruby to bring a motion to quash the search warrant and
to seek the return of the seized documents. Casey Hill, who had gained experience and special skill in the area of search and
seizure, acted as counsel for the Crown.
6
The litigation commenced on March 7, 1983, and continued throughout 1983 and 1984. On July 11, 1984, Osler J. ruled
that solicitor-and-client privilege applied to 232 of the seized documents he had reviewed and ordered that they remain sealed
pending further order of the court. Several sealing orders and endorsements were ultimately made by justices of the Supreme
Court of Ontario.
7
Throughout this period, Casey Hill dealt frequently with Clayton Ruby and other counsel for Scientology in connection
with various matters ranging from the trivial to the significant. They were invariably resolved in a spirit of co-operation and
professional courtesy, even in those situations where the parties proceeded with contested motions.
8
In March of 1983, Scientology retained Charles Campbell to make an application to Rosemarie Drapkin, the Deputy
Registrar General of the Ministry of Consumer and Commercial Relations, requesting that its president, Earl Smith, be granted
the authorization to solemnize marriages pursuant to s. 20(2) of the Marriage Act, R.S.O. 1980, c. 256. One year later,
Scientology commenced an application for judicial review of Rosemarie Drapkin's failure to approve that application.
9
Rosemarie Drapkin believed that it would help her to assess the application if she could review the seized documents.
To that end, Kim Twohig, a solicitor in the Civil Division of the Crown Law Office, approached Casey Hill in July 1984. He
advised her that there was a motion outstanding before Osler J. for an order quashing the search warrant and that access would
only be granted if a court order was obtained pursuant to s. 490(15) (formerly s. 446(15)) of the Criminal Code, R.S.C. 1985,
c. C-46. He explained that there had been several interim rulings in this matter and stated that "this was probably the type of
case where the judge hearing such an application would want notice given to Scientology."
10
During the last week of July 1984, Casey Hill travelled to Nassau to meet with the Attorney General of the Bahamas in
respect of an ongoing criminal investigation. In the course of a telephone conversation, Kim Twohig conveyed to Casey Hill
the urgent need she had to gain access to the documents as a date had been fixed to hear Scientology's application for judicial
review. Casey Hill testified that he told Kim Twohig that her Criminal Code application would have to be served on the Crown
Law Office, Criminal Division, in the usual fashion to obtain its consent.
11
Kim Twohig prepared the necessary materials, including the notice of motion and an affidavit of Rosemarie Drapkin,
and obtained the requisite consent from James Blacklock of the Crown Law Office, Criminal Division. The application was
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then filed in weekly court on July 30, 1984, with the assistance of Jerome Cooper, a solicitor with the Ministry of Consumer
and Commercial Relations. No notice was given to Scientology. The following day, a consent order granting access to all of the
seized documents was issued by Sirois J. in chambers without submissions from counsel.
12
In her testimony at the trial of this action, Kim Twohig agreed that she alone made the decision not to provide notice
to Scientology of her application. She testified that she assumed that the presiding judge would determine whether notice was
necessary or appropriate. It was only later that she realized that the order of Sirois J. might provide access to sealed documents.
13
By letter dated August 22, 1984, Rosemarie Drapkin wrote to Charles Campbell concerning Scientology's application
and advised that she had "reviewed certain documents relating to the Scientology organization which were seized pursuant to
the search warrant" issued on March 1, 1983. Attached to the letter was a list of 89 documents, some of which had purportedly
been sealed by order of Osler J. It was this information which raised the concern of Scientology and its legal advisers.
14
In response, Clayton Ruby wrote a somewhat precipitous and very aggressive letter to the Solicitor General of Ontario
dated August 28. In it he accused the OPP of acting "as if there were no rule of law" and of "simply ignoring solicitor/client
privilege and making a mockery of the courts." He called for a "full investigation" and demanded disciplinary action be taken
"against everyone involved." Clayton Ruby was not aware of the order of Sirois J. at that time. He simply assumed that those
involved had acted improperly.
15 As early as September 5, 1984, Clayton Ruby, along with other counsel and representatives of Scientology, decided that
what had occurred was "disgraceful and shocking," and constituted contempt. They arrived at this conclusion without having
taken any steps to ensure the accuracy of their impressions.
16 In a letter addressed to Casey Hill dated September 6, 1984, Clayton Ruby asked for Casey Hill's assistance in obtaining
information regarding the circumstances under which the order of Sirois J. had been granted and why Scientology had not
received notice of the application. He requested a response within five days. It should be noted that at the time this letter was
written, Clayton Ruby was a bencher of the Law Society and vice-chairman of the Law Society's Discipline Committee.
17
The letter implied that there could be disciplinary proceedings brought before the Law Society of Upper Canada and
that a contempt action might be instituted. Not surprisingly, it was given serious consideration by Casey Hill and others at the
Ministry of the Attorney General. Hill sought the advice of his director, Howard Morton. Morton wrote a letter to Ruby stating
that in light of the serious nature of the allegations, he would not be able to reply within the five-day period imposed by Ruby.
18 On September 6 and 7, 1984, Michael Code (then an associate of Clayton Ruby) telephoned Casey Hill, Jerome Cooper,
and Kim Twohig to find out how access to the privileged documents had been obtained. They all conveyed a similar version
of the past events and assured him that the sealed documents were not opened but rather that unsealed copies must have been
examined. Code conceded in cross-examination that everyone he spoke to was co-operative.
19
On September 11, 1984, however, without making any further inquiries and without awaiting the reply from Casey
Hill and Howard Morton, Ruby retained the appellant Morris Manning to advise Scientology in respect of possible contempt
proceedings. On September 13, 1984, representatives of Scientology met with Morris Manning, Charles Campbell, Clayton
Ruby, Michael Code, and an articling student at Ruby's office. A decision was made to commence an application for criminal
contempt against both Casey Hill and Jerome Cooper. Morris Manning testified that a critical piece of information which
prompted him to bring the contempt application was the characterization by Michael Code of Casey Hill's attitude during their
conversation. Casey Hill had allegedly said that if the Church missed sealing all copies of the privileged documents it was "too
bad." In Morris Manning's opinion, this demonstrated a contemptuous attitude towards the court. He reached this conclusion
without ever speaking to Casey Hill or any of the others involved in the incident, such as Rosemarie Drapkin, Kim Twohig,
James Blacklock, Jerome Cooper, or Detective Inspector Ormsby, the senior officer of the OPP responsible for the investigation
of Scientology. Nor had Morris Manning interviewed those representatives of Scientology who were directly involved in the
sealing of the documents.
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20 The evidence adduced at the contempt hearing clearly established that Casey Hill played no part in the application before
Sirois J. and had nothing to do with the execution or filing of the consent on behalf of the Attorney General of Ontario. In
fact, he was only informed of any difficulties associated with the order of Osler J. in late August 1984, when he received a
telephone call from Detective Inspector Ormsby. At that time, Ormsby advised him that Rosemarie Drapkin had attended at the
OPP building in which the seized documents were held with the order of Sirois J., but that she was denied access to the sealed
documents. The sealed documents were never opened. What Rosemarie Drapkin may have seen were unsealed copies of the
sealed documents that were probably located in different boxes than the sealed originals.
21 Between September 13 and 17, 1984, Morris Manning prepared a notice of motion for the contempt application returnable
in weekly court some time in early January 1985. During this time, he did not make any attempt to determine what was being
done with the seized documents or to ascertain whether any continuing breach of privilege was occurring.
(A) The "Enemy Canada" File
22
Long before he gave advice to the OPP in connection with the search and seizure of documents which took place on
March 3 and 4, 1983, Casey Hill had become a target of Scientology's enmity. Over the years, he had been involved in a number
of matters concerning Scientology's affairs. As a result, it kept a file on him. This was only discovered when the production
of the file was ordered during the course of this action. The file disclosed that from approximately 1977 until at least 1981,
Scientology closely monitored and tracked Casey Hill and had labelled him an "Enemy Canada." Casey Hill testified that from
his experience, persons viewed by Scientology as its enemies were "subject to being neutralized."
(B) The Press Conference
23
In the file of Charles Campbell there was a note dated September 10 or 11, 1984, which made reference to a press
conference to be held the following Monday, September 17, 1984. It appears, then, that before it had even consulted Morris
Manning, Scientology intended to call a press conference
24
The press conference was organized by Earl Smith. He contacted a number of media organizations, including CFTOTV, CBC television, and The Globe and Mail, and invited them to the event, which was to be held in front of Osgoode Hall.
Morris Manning was appearing on that day before the Court of Appeal in an unrelated matter and attended the press conference
in his barrister's gown.
25 He testified that he answered a number of questions concerning the contempt proceedings and then, at the request of the
media, read a passage from the notice of motion for the television cameras. Copies of the notice of motion were distributed to
the media along with a typewritten document, prepared by Scientology, entitled "Chronology of Events Leading to Contempt
Motion."
26
The notice of motion, in essence, alleged that Casey Hill had participated in the misleading of Sirois J. and that he had
participated in or aided and abetted others in the opening and inspection of documents which to his knowledge were sealed
by Osler J.
27
On the evening of September 17, 1984, the CFTO broadcast was seen by an audience of approximately 132,000 people.
The text of the broadcast is set out in Appendix A to these reasons. The CBC broadcast was seen by approximately 118,000
people. The text is found in Appendix B. The following morning, an article appeared in The Globe and Mail entitled "Motion
of Contempt Launched by Church." Approximately 108,000 copies of the edition containing this article were distributed. The
article is reproduced in Appendix C. All three publications repeated the allegations made in the notice of motion.
(C) The Felske Memorandum
28
Patricia Felske is a Scientologist who had attended at the offices of the OPP on a regular basis since March 1983 for the
purpose of reviewing the seized materials and ensuring that the privileged documents were sealed. Between August 29, 1984,
and September 27, 1984, she, along with other representatives from Scientology, opened the sealed envelopes and verified their
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contents against photocopies of the documents that Rosemarie Drapkin had examined. Their purpose was to determine whether
Ms Drapkin had been granted access to the restricted materials.
29
On September 17, 1984, the day of the press conference, the Scientology investigation was well advanced and neither
then nor later was there any indication that Drapkin gained access to sealed documents. Scientology and Manning nevertheless
proceeded with the press conference before any conclusive findings had been made on this issue.
30
On November 2, 1984, Patricia Felske prepared a brief summary of her findings, entitled "Time Track Re: Solicitor and
Client Privileged Documents," which she sent to Clayton Ruby, Charles Campbell, Morris Manning, and Diane Martin, another
of Scientology's lawyers. In it she concluded that "[t]here was no evidence to support any allegation that the sealed envelopes
had been tampered with by the OPP" (emphasis added).
(D) The Contempt Trial
31 The contempt trial was heard by Cromarty J. for 11 days beginning the next Monday, November 5, 1984. Morris Manning
and Charles Campbell had carriage of the proceedings on behalf of Scientology. A number of witnesses were called by them,
including Clayton Ruby, Michael Code, Kim Twohig, Rosemarie Drapkin, James Blacklock, Detective Inspector Ormsby, and
four other members of the OPP who had direct responsibility for the seized documents.
32
Following the presentation of Scientology's case, Cromarty J. dismissed the application on a motion for non-suit on
December 7, 1984: 13 W.C.B. 231. He held that there was no evidence that Casey Hill participated in any stage of the application
made before Sirois J. or that he should have been aware of any need for further inquiry into Kim Twohig's actions.
33
From the contents of the Felske memorandum, which only came to light at the trial of the present action, it is evident
that prior to the start of the contempt hearing, Scientology was well aware that no sealed envelopes had been opened. Yet it
still proceeded with a contempt prosecution against Casey Hill.
34
Morris Manning testified that he never received the Felske memorandum and conceded that if he had been aware of
it, he would have been obliged to disclose it to Casey Hill. However, on the weekend prior to the start of the contempt trial,
Morris Manning was briefed by Charles Campbell. At trial, both Campbell and Ruby acknowledged that they had received the
Felske memorandum. In addition, Campbell testified that all important information concerning the prosecution was shared with
everybody involved. It might be inferred that this would include Manning.
35
Further, Morris Manning met with Patricia Felske and two other representatives of Scientology during the weekend
prior to the hearing of the contempt motion. However, he testified that they were not interviewed for the purpose of giving
evidence at the contempt trial nor were they called to do so. Cromarty J. characterized the failure to call these individuals as
"a most eloquent omission."
36 There was another equally eloquent omission. The OPP officers who were called by Scientology to testify were not asked
to produce the sealed envelopes they were directed to bring with them to court. If they had, it would have been obvious that
the envelopes had not been tampered with.
(E) The Attempt to Disqualify Casey Hill from the Search and Seizure Proceedings
37
As stated earlier, Scientology made an application in March 1983 to quash the search warrant which the OPP had used
to seize its documents. This application was commenced before Osler J. prior to September 17, 1984, but was adjourned until
the completion of the contempt proceedings. Throughout this time, Casey Hill represented the Crown as lead counsel.
38 The application was resumed on December 18, 1984. By that time, the contempt charges had been dismissed as unfounded
and this libel action had been commenced. Casey Hill continued to represent the Crown but made a full disclosure of all
the relevant circumstances to Osler J. He submitted that the proceedings involved the interpretation and application of legal
principles rather than the exercise of prosecutorial discretion and, as a consequence, his ability to act as responding counsel
was not impaired.
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39 Scientology, nevertheless, moved to disqualify Casey Hill on the ground that occasions might arise where he would have to
exercise a discretion as to the production of a document and as to the significance to be attached to it. Scientology contended that
this could reflect adversely upon it and, in due course result in a favourable consideration of Casey Hill's libel suit. Scientology
was essentially suggesting that Casey Hill would use his position as Crown counsel to further his private interests. This was a
serious attack on his professional integrity, which added to the sting of the libel uttered to that point.
40 Osler J. emphatically rejected these arguments. He stated that it was fundamentally important for the Crown to "proceed
courageously in the face of threats and attempts at intimidation or in the face of proceedings that have been found to be groundless
but have obviously had the effect of harassment."
(F) Pleas of Justification
41 On February 18, 1985, Scientology delivered its statement of defence in this action. Notwithstanding the findings contained
in the Felske memorandum prepared by its own members, and the conclusion reached by Cromarty J. in the contempt hearing,
Scientology entered a plea of justification.
42
Scientology also put forward as true an allegation that Casey Hill directed and supervised the OPP in the opening and
reviewing of 20 boxes of documents which had been sealed by order of Linden J. This was found by the Court of Appeal to
constitute a separate allegation of contempt and a further attack upon the integrity of Casey Hill in the performance of his duties
as Crown counsel.
43 Scientology maintained its plea of justification throughout the trial and did not withdraw it until the first day of the hearing
before the Court of Appeal on December 6, 1993, some nine years after the original libel.
44
Morris Manning delivered his statement of defence on April 1, 1985, and also asserted a plea of justification, which
he did not withdraw until the week prior to the commencement of the trial. He persisted in this plea despite the decision of
Cromarty J. dismissing the motion to commit Casey Hill for contempt and despite the overwhelming evidence indicating that
the allegations made against Hill were false.
(G) The Conduct of Scientology at Trial
45 Scientology continued its attack against Casey Hill throughout the trial of this action, both in the presence of the jury and
in its absence. More than once, it reiterated the libel even though it knew that these allegations were false. Clearly, it sought to
repeatedly attack Casey Hill's moral character. Some examples are set out below.
(1) The Cross-Examination of Casey Hill
46
Counsel for Scientology subjected Casey Hill to a lengthy cross-examination, which the Court of Appeal correctly
described as a "skilful and deliberate attempt at character assassination" (p. 452 O.R.). Counsel suggested that Casey Hill
often improperly coached his witnesses and took the same approach with respect to his own testimony at the libel trial. It was
insinuated that Casey Hill was an untrustworthy person who would breach his undertakings as he had done in this case in relation
to the sealed documents. Attempts were also made to blame him for the failure to give notice to Scientology concerning the
application before Sirois J. even though he had been vindicated seven years earlier by Cromarty J.
(2) The "Veiled Threat" Against Clayton Ruby
47
Michael Code testified that during the course of his conversation with Casey Hill on September 6, 1984, the latter had
made a veiled threat against Clayton Ruby, which he described in the following terms:
He Casey Hill suggests we may receive an "ominous" reply to Clay's complaints. He is awaiting a report back from the
police. What he said to me was something to the effect that there was a police investigation of Mr. Ruby's conduct and
basically, you better watch it. [Emphasis added.]
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48
When Casey Hill was called in reply, he denied making any such threat or using the word "ominous" during the
conversation. Rather, he testified that he had used the word "omnibus" in reference to a combined reply to the letters that Ruby
sent to the Solicitor General and to himself.
49
In cross-examination, counsel for Scientology accused Casey Hill of fabricating this version of events. Not only did
counsel suggest that Hill had lied on the stand, but the general tenor of his questioning implied that Hill was so unprincipled
that he would use the power of the State to intimidate an opposing lawyer.
(3) The Closing Address to the Jury by Counsel for Scientology
50
During his closing address, counsel for Scientology contended that Casey Hill had demonstrated feigned and insincere
emotion when he described his reaction to seeing the publication of the CFTO broadcast on the evening of September 17, 1984.
He suggested to the jury that it may have been nothing more than a "skilled performance to tug at your heartstrings" in order
to influence the verdict.
(H) The Events Following the Verdict of the Jury
51
The day after the jury's verdict, on October 4, 1991, Scientology republished the libel in a press release delivered to the
media. A few weeks later, it issued another press release attacking the verdict of the jury as "outrageous" and "so exorbitant
and so grossly out of proportion that it was influenced more by L.A. Law than Canadian legal tradition." Shortly thereafter, it
proceeded with a motion before Carruthers J. to adduce evidence which, it contended, would bear "directly on the credibility
and reputation of the plaintiff S. Casey Hill." That motion was later withdrawn.
II. Judgments Below
52
(A) Trial by Jury (Carruthers J. Presiding)
53 This action for damages for libel was commenced on December 14, 1984. The trial before Carruthers J. and a jury lasted
from September 3, 1991, until October 3, 1991. The questions posed to the jury and their answers were as follows:
Special Verdict
Questions
A. With Respect to the Defendant, Morris Manning
1. Did the CBC broadcast refer to the plaintiff?
A. Yes
2. Did Morris Manning instruct, authorize or consent to the publication of the Notice of Motion at the press conference?
A. Yes
B. With Respect to Both Defendants
3. Are the words complained of in the CFTO and CBC broadcasts on September 17, 1984, the Globe & Mail article on
September 18, 1984, and the Notice of Motion defamatory of the plaintiff?
A. Yes
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4. If the answer to Question 3 is "yes", what general damages, if any, is the plaintiff, Casey Hill, entitled to from the
defendants, The Church of Scientology of Toronto and Morris Manning?
A. $300,000
5. If your answer to Question 3 is "yes", is he entitled to any aggravated damages from the defendant, Morris Manning, in
addition to any general damages already assessed, and if so, in what amount?
A. Nil
6. If your answer to Question 3 is "yes", is he entitled to any aggravated damages from the defendant, The Church of
Scientology of Toronto, in addition to any general damages already assessed, and if so, in what amount?
A. $500,000
7. If your answer to Question 3 is "yes", is he entitled to any punitive damages from the defendant, The Church of
Scientology of Toronto, and if so, in what amount?
A. $800,000
54 Following the verdict, the appellants made a motion before Carruthers J. requesting that he completely disregard the jury's
assessment of damages because it was " 'outrageous, exorbitant and entirely out of proportion to the sting of the defamation'
" ((1992), 7 O.R. (3d) 489 (Gen. Div.), at p. 497). Carruthers J. concluded that the jury was properly instructed as to the object
and purpose of each head of damage and that there was evidence upon which the jury could have reached a conclusion that it
was entitled to award damages under each of the three heads.
55
Carruthers J. refused to " 'invade the province of the jury' " in order to make his own assessment of the damages (at p.
502). He noted that since both defendants vigorously opposed each of the several motions on behalf of the plaintiff to discharge
the jury, it was not open to them to suggest that he fix damages himself.
(B) Court of Appeal (1994), 18 O.R. (3d) 385
56
The Court of Appeal, in its careful and extensive reasons, rejected the appellants' allegation that the common law of
defamation violated s. 2(b) of the Canadian Charter of Rights and Freedoms. It did so for two reasons. First, the court held
that it was nothing more than a "bare assertion" of unconstitutionality, which could not support their constitutional challenge
(at p. 414). Second, the court held that even if the constitutional challenge could be resolved in the absence of an evidentiary
foundation, the appellants failed to show that the action for damages commenced by Casey Hill was a form of "government
action," which was necessary in order to attract the application of the Charter. The court rejected the argument that Casey Hill's
position as a public figure implicated the government in whatever action he pursued. It also dismissed the submission that the
government funding of his action was relevant to this question.
57
The Court of Appeal then considered the argument that interpreting the common law in a manner consistent with the
Charter required the adoption of the "actual malice" standard of liability set out in the reasons of the U.S. Supreme Court in
New York Times Co. v. Sullivan, 376 U.S. 254 (1964). There, Brennan J. held that public officials could only collect damages
for statements concerning their fitness for office in circumstances where they could demonstrate that the defamatory statement
was made "with knowledge that it was false or with reckless disregard of whether it was false or not" (p. 280). After noting that
the common law concept of malice involves an assessment of different factors, such as animosity, hostility, ill will, and spite,
the court concluded that the adoption of the rule in New York Times Co. v. Sullivan, supra, would result in a major change to
the common law that was neither necessary nor merited. It found that the existing rule was historically based on sound policy
reasons which recognized the importance of the protection of the reputation of individuals who assume the responsibilities of
public officials.
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58
The appellants also submitted that the trial judge erred in ruling that the circumstances of the press conference did
not constitute an occasion of qualified privilege and in declining to charge the jury with respect to that defence. The Court of
Appeal found that under the common law, qualified privilege attached only to the publication of documents read or referred to
in open court. It was opposed to conferring a privilege on a press conference held for the purpose of disseminating to the public
details of a pending legal proceeding at a time when no document in connection with that legal proceeding had yet been filed
in any court office. In rejecting the argument that this court's judgment in Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326, superseded the common law rule, the court stated that, while there is a right to publish details of judicial
proceedings before they are heard in open court, "such publication does not enjoy the protection of qualified privilege if it is
defamatory" (p. 427).
59
On the subject of general damages, the Court of Appeal examined the libellous statement, the circumstances of its
publication, and its effect on Casey Hill. It found that "[t]he false statements can be seen as little short of allegations of a criminal
breach of trust" (p. 437), "calculated to engender in the minds of those who learned of [them] that they were very serious and
entirely credible" (p. 438). Accordingly, they justified a very substantial award of general damages to compensate Casey Hill
for the damage to his reputation and the injury to his feelings. This, it was held, should be the result even though he had received
several promotions and appointments by the time of trial.
60
With respect to aggravated damages, the Court of Appeal examined the circumstances existing prior to, at the time of,
and follow ing the publication of the libel. It concluded that the jury was entitled to find that its award for general damages
was not large enough to provide adequate solatium to Casey Hill for the aggravation of his injury which was caused by the
Scientology's malicious libel and reprehensible conduct.
61

The court then turned its attention to the issue of punitive damages and concluded as follows, at p. 459:
What the circumstances of this case demonstrated beyond peradventure to the jury was that Scientology was engaged in an
unceasing and apparently unstoppable campaign to destroy Casey Hill and his reputation. It must have been apparent to the
jury that a very substantial penalty was required because Scientology had not been deterred from its course of conduct by
a previous judicial determination that its allegations were unfounded nor by its own knowledge that its principal allegation
[that the sealed documents had been opened] was false.

62
The court also observed that it would not interfere with the award of punitive damages on the ground that Scientology
persisted in its attack on Casey Hill's reputation even after the jury's verdict.
63
On the question of prejudgment interest, the court concluded that since the appellants had accommodated counsel for
Casey Hill in order to permit him to participate in a Royal Commission, it would be unfair to charge them with prejudgment
interest for this period. Also, in considering whether Morris Manning should bear an equal portion of the costs of the trial
with Scientology, the court pointed out that much of the trial was devoted to the plea of justification pursued by Scientology
alone. Furthermore, the majority of the damages were awarded against Scientology. Therefore, the court concluded that the trial
costs should be apportioned, with Morris Manning paying only 30 per cent of the assessed costs and Scientology the balance.
However, it added that the parties should remain jointly and severally liable for all costs, with each having a claim-over against
the other for any amount paid beyond their apportioned liability.
III. Analysis
64 Two major issues are raised in this appeal. The first concerns the constitutionality of the common law action for defamation.
The second relates to the damages that can properly be assessed in such actions.
65 Let us first review the appellants' submissions pertaining to defamation actions. The appellants contend that the common
law of defamation has failed to keep step with the evolution of Canadian society. They argue that the guiding principles upon
which defamation is based place too much emphasis on the need to protect the reputation of plaintiffs at the expense of the
freedom of expression of defendants. This, they say, is an unwarranted restriction which is imposed in a manner that cannot
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be justified in a free and democratic society. The appellants add that if the element of government action in the present case
is insufficient to attract Charter scrutiny under s. 32, the principles of the common law ought, nevertheless, to be interpreted,
even in a purely private action, in a manner consistent with the Charter. This, the appellants say, can only be achieved by the
adoption of the "actual malice" standard of liability articulated by the Supreme Court of the United States in the case of New
York Times Co. v. Sullivan, supra.
66 In addition, the appellant Morris Manning submits that the common law should be interpreted so as to afford the defence
of qualified privilege to a lawyer who, acting on behalf of a client, reads and comments in public upon a notice of motion which
he believes, in good faith, has been filed in court and which subsequently is filed. Let us consider first whether the Charter
is directly applicable to this case.
(A) Application of the Charter
67 The appellants have not challenged the constitutionality of any of the provisions of the Libel and Slander Act, R.S.O. 1990,
c. L.12. The question, then, is whether the common law of defamation can be subject to Charter scrutiny. The appellants submit
that by reason of his position as a government employee, Casey Hill's action for damages constitutes "government action" within
the meaning of s. 32 of the Charter. In the alternative, the appellants submit that, pursuant to s. 52, the common law must be
interpreted in light of Charter values. I will address the s. 32 argument first.
(1) Section 32: Government Action
68

Section 32(1) reads:
32. (1) This Charter applies
(a) to the Parliament and government of Canada in respect of all matters within the authority of Parliament including all
matters relating to the Yukon Territory and Northwest Territories; and
(b) to the legislature and government of each province in respect of all matters within the authority of the legislature of
each province.

69
In Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, McIntyre J., with regard to the application of
the Charter to the common law, stated, at pp. 598-599:
It is my view that s. 32 of the Charter specifies the actors to whom the Charter will apply. They are the legislative, executive
and administrative branches of government. It will apply to those branches of government whether or not their action is
invoked in public or private litigation. ... It will apply to the common law, however, only in so far as the common law is the
basis of some governmental action which, it is alleged, infringes a guaranteed right or freedom. [Emphasis added.]
70 La Forest J., writing for the majority in McKinney v. University of Guelph, [1990] 3 S.C.R. 229, stressed the importance
of this limitation on the application of the Charter to the actions of government. He said this, at p. 262:
The exclusion of private activity from the Charter was not a result of happenstance. It was a deliberate choice which must
be respected. We do not really know why this approach was taken, but several reasons suggest themselves. Historically,
bills of rights, of which that of the United States is the great constitutional exemplar, have been directed at government.
Government is the body that can enact and enforce rules and authoritatively impinge on individual freedom. Only
government requires to be constitutionally shackled to preserve the rights of the individual.
71
La Forest J. warned that subjecting all private and public action to constitutional review would mean reopening whole
areas of settled law and would be "tantamount to setting up an alternative tort system" [at pp. 262-263]. He expressed the very
sage warning that this "could strangle the operation of society" [at p. 262]. See also A. Anne McLellan and Bruce P. Elman, "To
Whom Does the Charter Apply? Some Recent Cases on Section 32" (1986) 24 Alta. L. Rev. 361, at p. 367, cited in Dolphin
Delivery Ltd., supra, at p. 597.
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72
The appellants argue that at all material times Casey Hill was an agent of the Crown, acting on behalf of the Attorney
General of Ontario, and that the defamatory statements which are the subject of the present action were made in relation to acts
undertaken by him in that capacity. They further submit that Casey Hill commenced these legal proceedings at the direction and
with the financial support of the Attorney General in order to vindicate the damage to the reputation of the Ministry resulting
from criticism levelled at the conduct of one of its officials. It is, therefore, contended that this action represents an effort by
a government department to use the action of defamation to restrict and infringe the freedom of expression of the appellants
in a manner that is contrary to the Charter.
73
These submissions cannot be accepted. They have no legal, evidentiary, or logical basis of support. Casey Hill's
constitutional status for the purpose of the application of the Charter should not be determined by the nature of the allegations
made against him. Rather, the determination of whether State involvement existed is dependent upon the circumstances
surrounding the institution of the libel proceedings.
74
The fact that persons are employed by the government does not mean that their reputation is automatically divided into
two parts, one related to their personal life and the other to their employment status. To accept the appellants' position would
mean that identical defamatory comments would be subject to two different laws, one applicable to government employees,
the other to the rest of society. Government employment cannot be a basis for such a distinction. Reputation is an integral and
fundamentally important aspect of every individual. It exists for everyone quite apart from employment.
75 In order to establish the requisite government action for Charter scrutiny, the appellants argue that it is easy to distinguish
between a janitor working in a government building, who is simply an employee, and a Crown Attorney, who is an agent of the
State. It is said that when a person who is clearly an agent of the State acts, he or she is acting for or on behalf of the State. I cannot
accept this proposition. There are a significant number of public servants who represent the Crown in any number of ways.
While it might be easy to differentiate between the extreme examples set forth by the appellants, the grey area between those
extremes is too extensive and the functions of the officials too varied to draw any effective line of distinction. The experience
in the United States following the decision in New York Times Co. v. Sullivan, supra, is instructive in this regard. That case
modified the common law in relation to defamation suits brought by public officials and touched off an intense debate with
respect to who might be designated as a public official or figure rather than a private person. See, for example, George C.
Christie, "Injury to Reputation and the Constitution: Confusion Amid Conflicting Approaches" (1976-77) 75 Mich. L. Rev. 43.
76
There is no doubt that Crown Attorneys exercise statutory powers as agents of the government. See Ministry of the
Attorney General Act, R.S.O. 1990, c. M.17; Crown Attorneys Act, R.S.O. 1990, c. C. 49; and the Criminal Code, R.S.C. 1985,
c. C-46, s. 504. Therefore, as McIntyre J. pointed out in Nelles v. Ontario, [1989] 2 S.C.R. 170, at p. 209, they benefit from
the protection of any immunity which attaches to their office. However, they may become personally liable when they exceed
their statutory powers. By extension, actions taken by Crown Attorneys which are outside the scope of their statutory duties are
independent of and distinct from their status as agents for the government. Such was the case here.
77 The appellants impugned the character, competence, and integrity of Casey Hill, himself, and not that of the government.
He, in turn, responded by instituting legal proceedings in his own capacity. There was no evidence that the Ministry of the
Attorney General or the government of Ontario required or even requested him to do so. Neither is there any indication that the
Ministry controlled the conduct of the litigation in any way. See Lavigne v. O.P.S.E.U., [1991] 2 S.C.R. 211, at pp. 311-314.
Further, the fact that Casey Hill's suit may have been funded by the Ministry of the Attorney General does not alter his
constitutional status or cloak his personal action in the mantle of government action. See McKinney, supra, at p. 269.
78
The private nature of these proceedings is apparent, as well, from the respondent's statement of claim, and particularly
from the allegation contained in para. 19 that the defamatory statements:
... constituting as they do statements of the most serious professional misconduct by the Plaintiff, have damaged his
professional reputation and brought him into public scandal, odium and contempt, by reason of which the Plaintiff has
suffered damage.
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79 The position taken by the appellants at trial is also revealing. Scientology argued that Casey Hill was proceeding with the
litigation to advance his "secondary private interest," that he was trying to "get back at [Scientology] for prosecuting him for
contempt," and that the libel action amounted to "a risk-free opportunity ... to pick up some easy money."
80
The personal nature of the libel action is also evident in the cross-examination of Casey Hill concerning his work with
the OPP. At that time, counsel for Scientology stated that the libel action had "nothing to do with damages suffered by Mr. Hill.
It's part of an attack motivated by the attitude towards the Church of Scientology, motivated by the fact that as a result of the
contempt prosecution he is removed from prosecuting."
81
In my opinion, the appellants have not satisfied the government action requirement described in s. 32. Therefore, the
Charter cannot be applied directly to scrutinize the common law of defamation in the circumstances of this case.
82
Even if there were sufficient government action to bring this case within s. 32, the appellants failed to provide any
evidentiary basis upon which to adjudicate their constitutional attack. This court has stated on a number of occasions that it will
not determine alleged Charter violations in the absence of a proper evidentiary record. See, for example, MacKay v. Manitoba,
[1989] 2 S.C.R. 357. In light of the conclusion that the government action requirement of s. 32 has not been met, I need not
address this issue. Yet I feel a brief comment is necessary because of the light it sheds on the manner in which the appellants
have conducted themselves in this litigation.
83 The action was commenced in December 1984. By the fall of 1985, the appellants were made aware of the requirement to
adduce constitutional evidence. In dismissing the appellants' pre-trial motion with respect to the constitutional issues, O'Driscoll
J. clearly indicated that the constitutional questions must be decided upon evidence adduced at trial [reported at (1985), 35
C.C.L.T. 72 (Ont. H.C.)]. The date for trial was fixed in January 1991 and confirmed in June. On September 4, 1991, two days
into the proceedings, counsel for Scientology sought to adjourn the trial on the grounds that there was "a possibility of seeking
to call expert evidence in regard to the freedom of speech issue in the trial." Counsel conceded that he had not prepared or
delivered any reports of experts in respect to this issue, and, indeed, that he had not yet even consulted with experts. He simply
wanted the adjournment in order to "explore the area." The request for adjournment was very properly dismissed.
84
There is no government action involved in this defamation suit. It now must be determined whether a change or
modification in the law of defamation is required to make it comply with the underlying values upon which the Charter is
founded.
(2) [Section 52: Charter Values and the Common Law
85
(a) Interpretating the Common Law in Light of the Values Underlying the Charter
Review of the decisions dealing with the issue
86
This court first considered the application of the Charter to the common law in Dolphin Delivery, supra. In that case,
the issue was whether an injunction to restrain secondary picketing violated the Charter freedom of expression. It was held
that, pursuant to s. 32(1) of the Charter, a cause of action could only be based upon the Charter when particular government
action was impugned. Therefore, the constitutionality of the common law could be scrutinized in those situations where a case
involved government action which was authorized or justified on the basis of a common law rule which allegedly infringed
a Charter right. However, Dolphin Delivery, supra, also held that the common law could be subjected to Charter scrutiny in
the absence of government action. McIntyre J. wrote, at pp. 592-593, that, in light of s. 52(1) of the Charter, "there can be no
doubt" that the Charter applies to the common law:
The English text provides that "any law that is inconsistent with the provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect." If this language is not broad enough to include the common law, it should be observed
as well that the French text adds strong support to this conclusion in its employment of the words "elle rend inopérantes
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les dispositions incompatibles de tout autre règle de droit". ... To adopt a construction of s. 52(1) which would exclude
from Charter application the whole body of the common law which in great part governs the rights and obligations of
the individuals in society, would be wholly unrealistic and contrary to the clear language employed in s. 52(1) of the Act.
[Emphasis in Dolphin Delivery.]
In emphasizing that the common law should develop in a manner consistent with Charter principles, a distinction was drawn
between private litigants founding a cause of action on the Charter and judges exercising their inherent jurisdiction to develop
the common law. At p. 603, this was written:
Where, however, private party "A" sues private party "B" relying on the common law and where no act of government is
relied upon to support the action, the Charter will not apply. I should make it clear, however, that this is a distinct issue from
the question whether the judiciary ought to apply and develop the principles of the common law in a manner consistent
with the fundamental values enshrined in the Constitution. The answer to this question must be in the affirmative. In this
sense, then, the Charter is far from irrelevant to private litigants whose disputes fall to be decided at common law. But this
is different from the proposition that one private party owes a constitutional duty to another, which proposition underlies
the purported assertion of Charter causes of action or Charter defences between individuals. [Emphasis added.]
87 Since 1986, this court has subjected the common law to Charter scrutiny in a number of situations where government action
was based upon a common law rule: Re B.C.G.E.U., (sub nom. B.C.G.E.U. v. British Columbia (Attorney General)), [1988] 2
S.C.R. 214; R. v. Swain, [1991] 1 S.C.R. 933; R. v. Salituro, [1991] 3 S.C.R. 654; and Dagenais v. Canadian Broadcasting Corp.,
[1994] 3 S.C.R. 835. However, Dolphin Delivery, supra, remains the only case which has closely examined the application of
the Charter in the context of purely private litigation. Nevertheless, it is helpful to review the different approaches which have
been suggested in those cases in order to better appreciate which principles should properly apply in cases of private litigation.
88
In R. v. Salituro, supra, the Crown called the accused's estranged wife as a witness. The common law rule prohibiting
spouses from testifying against each other was found to be inconsistent with developing social values and with the values
enshrined in the Charter. At p. 670, Iacobucci J., writing for the court, held:
Judges can and should adapt the common law to reflect the changing social, moral and economic fabric of the country.
Judges should not be quick to perpetuate rules whose social foundation has long since disappeared. Nonetheless, there
are significant constraints on the power of the judiciary to change the law. As McLachlin J. indicated in Watkins, supra,
in a constitutional democracy such as ours it is the legislature and not the courts which has the major responsibility for
law reform; and for any changes to the law which may have complex ramifications, however necessary or desirable such
changes may be, they should be left to the legislature. The judiciary should confine itself to those incremental changes
which are necessary to keep the common law in step with the dynamic and evolving fabric of our society.
Further, at p. 675, this court held:
Where the principles underlying a common law rule are out of step with the values enshrined in the Charter, the courts
should scrutinize the rule closely. If it is possible to change the common law rule so as to make it consistent with Charter
values, without upsetting the proper balance between judicial and legislative action that I have referred to above, then the
rule ought to be changed.
89
Unlike the present appeal and the decisions of this court in B.C.G.E.U., Swain, and Dagenais, the common law rule in
Salituro was not alleged to infringe a specific Charter right. Rather, it was alleged to be inconsistent with those fundamental
values that provide the foundation for the Charter. Although the court in Salituro considered whether Parliament had, through
the Canada Evidence Act, intended to preserve the common law rule, it did not undertake an analysis similar to that which would
be required under s. 1 to determine if the Charter breach was justifiable. Rather, it proceeded to balance, in a broad and flexible
manner, the conflicting values. The reasons examined the origins of the impugned common law rule and the justifications which
had been raised for upholding it. These concerns were weighed against the Charter's recognition of the equality of women and,
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more specifically, against the concept of human dignity which inspires the Charter. It was held that the values which were set
out in the common law rule did not represent the values of today's society which are reflected in the provisions of the Charter.
90
In B.C.G.E.U., supra, McEachern C.J.B.C. [now], on his own motion, issued an injunction against a union picketing in
front of the courthouse: [1983] 6 W.W.R. 640 (B.C. S.C.). It was held that the common law rule giving rise to the picketing
injunction breached s. 2(b). The breach was then found to be justified following a traditional s. 1 analysis.
91
Subsequently, in R. v. Swain, supra, Lamer C.J.C. observed that the s. 1 analysis, which has evolved since R. v. Oakes,
[1986] 1 S.C.R. 103, may not always provide the appropriate framework by which to evaluate the justifications for maintaining
a common law rule. In R. v. Swain, supra, the Crown raised the insanity defence, over objections by the accused, on the basis
of the common law rule which authorized such a procedure. That rule was found to violate s. 7 of the Charter. At pp. 978-979,
Lamer C.J.C. held:
Before turning to s. 1, however, I wish to point out that because this appeal involves a Charter challenge to a common law,
judge-made rule, the Charter analysis involves somewhat different considerations than would apply to a challenge to a
legislative provision. For example, having found that the existing common law rule limits an accused's rights under s. 7 of
the Charter, it may not be strictly necessary to go on to consider the application of s. 1. Having come to the conclusion that
the common law rule enunciated by the Ontario Court of Appeal limits an accused's right to liberty in a manner which does
not accord with the principles of fundamental justice, it could, in my view, be appropriate to consider at this stage whether
an alternative common law rule could be fashioned which would not be contrary to the principles of fundamental justice.
If a new common law rule could be enunciated which would not interfere with an accused person's right to have control over
the conduct of his or her defence, I can see no conceptual problem with the Court's simply enunciating such a rule to take
the place of the old rule, without considering whether the old rule could nonetheless be upheld under s. 1 of the Charter.
Given that the common law rule was fashioned by judges and not by Parliament or a legislature, judicial deference to
elected bodies is not an issue. If it is possible to reformulate a common law rule so that it will not conflict with the principles
of fundamental justice, such a reformulation should be undertaken. Of course, if it were not possible to reformulate the
common law rule so as to avoid an infringement of a constitutionally protected right or freedom, it would be necessary for
the Court to consider whether the common law rule could be upheld as a reasonable limit under s. 1 of the Charter.
Nevertheless, in R. v. Swain, supra, the formal s. 1 analysis was undertaken since Oakes, supra, provided a familiar structure for
analysis, the constitutional questions were stated with s. 1 in mind, and the court had the benefit of extensive argument on s. 1.
92 Finally, in Dagenais, supra, the CBC challenged a publication ban which prevented them from airing one of their programs.
It was held that where the common law rule on publication bans conflicted with Charter values, the common law rule must be
varied in such a manner as to enable the court to consider both the objective of a publication ban and the proportionality of the
ban's effect on protected Charter rights. Without adopting a formal s. 1 analysis, it was held that this approach "clearly reflects
the substance of the Oakes test applicable when assessing legislation under s. 1 of the Charter" (p. 878).
93 In light of these cases, then, it remains to be determined what approach should be followed when, in the context of private
litigation with no government action involved, a common law rule is alleged to be inconsistent with the Charter.
(ii) Approach that should be followed
94
It is clear from Dolphin Delivery, supra, that the common law must be interpreted in a manner which is consistent with
Charter principles. This obligation is simply a manifestation of the inherent jurisdiction of the courts to modify or extend the
common law in order to comply with prevailing social conditions and values. As was said in Salituro, supra, at p. 678:
The courts are the custodians of the common law, and it is their duty to see that the common law reflects the emerging
needs and values of our society.
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95
Historically, the common law evolved as a result of the courts making those incremental changes which were necessary
in order to make the law comply with current societal values. The Charter represents a restatement of the fundamental values
which guide and shape our democratic society and our legal system. It follows that it is appropriate for the courts to make such
incremental revisions to the common law as may be necessary to have it comply with the values enunciated in the Charter.
96
When determining how the Charter applies to the common law, it is important to distinguish between those cases in
which the constitutionality of government action is challenged, and those in which there is no government action involved. It
is important not to import into private litigation the analysis which applies in cases involving government action.
97
In Dolphin Delivery, supra, it was noted that the Charter sets out those specific constitutional duties which the State
owes to its citizens. When government action is challenged, whether it is based on legislation or the common law, the cause of
action is founded upon a Charter right. The claimant alleges that the State has breached its constitutional duty. The State, in
turn, must justify that breach. While criminal cases present the prime example of government action, challenges to government
action can also arise in civil cases. The State's obligation to uphold its constitutional duties is no less pressing in the civil sphere
than in the criminal. The two cases of B.C.G.E.U., supra, and Dagenais, supra, present a very specific type of "government
action" in the civil context. In both cases, the court was called upon to consider the operations of the court and to determine
the extent of its own jurisdiction to consider matters which were essentially public in nature. The cases did not involve strictly
private litigation. Therefore, they must be approached with caution when considering what analysis should be applied in purely
private civil litigation.
98
Private parties owe each other no constitutional duties and cannot found their cause of action upon a Charter right. The
party chal lenging the common law cannot allege that the common law violates a Charter right because, quite simply, Charter
rights do not exist in the absence of State action. The most that the private litigant can do is argue that the common law is
inconsistent with Charter values. It is very important to draw this distinction between Charter rights and Charter values. Care
must be taken not to expand the application of the Charter beyond that established by s. 32(1), either by creating new causes
of action or by subjecting all court orders to Charter scrutiny. Therefore, in the context of civil litigation involving only private
parties, the Charter will "apply" to the common law only to the extent that the common law is found to be inconsistent with
Charter values.
99
Courts have traditionally been cautious regarding the extent to which they will amend the common law. Similarly, they
must not go further than is necessary when taking Charter values into account. Far-reaching changes to the common law must
be left to the legislature.
100 When the common law is in conflict with Charter values, how should the competing principles be balanced? In my view,
a traditional s. 1 framework for justification is not appropriate. It must be remembered that the Charter "challenge" in a case
involving private litigants does not allege the violation of a Charter right. It addresses a conflict between principles. Therefore,
the balancing must be more flexible than the traditional s. 1 analysis undertaken in cases involving governmental action cases.
Charter values, framed in general terms, should be weighed against the principles which underlie the common law. The Charter
values will then provide the guidelines for any modification to the common law which the court feels is necessary.
101 Finally, the division of onus which normally operates in a Charter challenge to government action should not be applicable
in a private litigation Charter "challenge" to the common law. This is not a situation in which one party must prove a prima
facie violation of a right while the other bears the onus of defending it. Rather, the party who is alleging that the common law
is inconsistent with the Charter should bear the onus of proving both that the common law fails to comply with Charter values
and that, when these values are balanced, the common law should be modified. In the ordinary situation, where government
action is said to violate a Charter right, it is appropriate that the government undertake the justification for the impugned statute
or common law rule. However, the situation is very different where two private parties are involved in a civil suit. One party
will have brought the action on the basis of the prevailing common law, which may have a long history of acceptance in the
community. That party should be able to rely upon that law and should not be placed in the position of having to defend it. It

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

23

Hill v. Church of Scientology of Toronto, 1995 CarswellOnt 396
1995 CarswellOnt 396, 1995 CarswellOnt 534, [1995] 2 S.C.R. 1130...

451

is up to the party challenging the common law to bear the burden of proving not only that the common law is inconsistent with
Charter values but also that its provisions cannot be justified.
102

With that background, let us first consider the common law of defamation in light of the values underlying the Charter.

(b) The Nature of Actions for Defamation The Values To Be Balanced
103 There can be no doubt that in libel cases the twin values of reputation and freedom of expression will clash. As Edgerton
J. stated in Sweeney v. Patterson, 128 F.2d 457 (D.C. Cir. 1942), at p. 458, certiorari denied 317 U.S. 678 (1942), whatever
is "added to the field of libel is taken from the field of free debate." The real question, however, is whether the common law
strikes an appropriate balance between the two. Let us consider the nature of each of these values.
(i) Freedom of expression
104
Much has been written of the great importance of free speech. Without this freedom to express ideas and to criticize
the operation of institutions and the conduct of individual members of government agencies, democratic forms of government
would wither and die. See, for example, Reference re Alberta Legislation, [1938] S.C.R. 100, at p. 133; Switzman v. Elbling,
[1957] S.C.R. 285, at p. 306; and Boucher v. R. (1950), [1951] S.C.R. 265, at p. 326. More recently, in Edmonton Journal,
supra, at p. 1336, it was said:
It is difficult to imagine a guaranteed right more important to a democratic society than freedom of expression. Indeed a
democracy cannot exist without that freedom to express new ideas and to put forward opinions about the functioning of
public institutions. The concept of free and uninhibited speech permeates all truly democratic societies and institutions.
The vital importance of the concept cannot be over-emphasized.
105
However, freedom of expression has never been recognized as an absolute right. Duff C.J.C. emphasized this point in
Reference re Alberta Legislation, supra, at p. 133:
The right of public discussion is, of course, subject to legal restrictions; those based upon considerations of decency and
public order, and others conceived for the protection of various private and public interests with which, for example, the
law of defamation and sedition are concerned. In a word, freedom of discussion means ... "freedom governed by law."
[Emphasis added.]
See also Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067, at pp. 1072 and 1091.
106
Similar reasoning has been applied in cases argued under the Charter. Although a Charter right is defined broadly,
generally without internal limits, the Charter recognizes, under s. 1, that social values will at times conflict and that some limits
must be placed even on fundamental rights. As La Forest J. explained in Cotroni c. Centre de Prevention de Montréal, (sub nom.
United States v. Cotroni; United States v. El Zein), [1989] 1 S.C.R. 1469, at p. 1489, this court has adopted a flexible approach to
measuring the constitutionality of impugned provisions wherein "the underlying values [of the Charter are] sensitively weighed
in a particular context against other values of a free and democratic society."
107
In R. v. Keegstra, [1990] 3 S.C.R. 697, for example, s. 319(2) of the Criminal Code was found to be justified as a
reasonable limit on the appellant's freedom to spread falsehoods relating to the Holocaust and thus to promote hatred against an
identifiable group. Dickson C.J.C. adopted the contextual approach to s. 1 and concluded that, since hate propaganda contributed
little to the values which underlie the right enshrined under s. 2(b), namely, the quest for truth, the promotion of individual selfdevelopment, and participation in the community, a restriction on this type of expression might be easier to justify than would
be the case with other kinds of expression.
108
In R. v. Butler, [1992] 1 S.C.R. 452, the obscenity provisions of the Criminal Code, R.S.C. 1985, c. C-46, s. 163,
were questioned. It was held, under the s. 1 analysis, that pornography could not stand on an equal footing with other kinds of
expression which directly engage the "core" values of freedom of expression. Further, it was found that the fact that the targeted
material was expression motivated by economic profit more readily justified the imposition of restrictions.
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109 Certainly, defamatory statements are very tenuously related to the core values which underlie s. 2(b). They are inimical
to the search for truth. False and injurious statement cannot enhance self-development. Nor can it ever be said that they lead
to healthy participation in the affairs of the community. Indeed, they are detrimental to the advancement of these values and
harmful to the interests of a free and democratic society. This concept was accepted in Boland v. Globe & Mail Ltd., [1960]
S.C.R. 203, at pp. 208-209, where it was held that an extension of the qualified privilege to the publication of defamatory
statements concerning the fitness for office of a candidate for election would be "harmful to that 'common convenience and
welfare of society.' " Reliance was placed upon the text Gatley on Libel and Slander in a Civil Action, 4th ed. by Richard
O'Sullivan (London: Sweet & Maxwell, 1953), at p. 254, wherein the author stated the following:
It would tend to deter sensitive and honourable men from seeking public positions of trust and responsibility, and leave
them open to others who have no respect for their reputation.
See also Westbank Band of Indians v. Tomat (1992), (sub nom. Derrickson v. Tomat) 88 D.L.R. (4th) 401 (B.C. C.A.), at p. 408.
(ii) The reputation of the individual
110 The other value to be balanced in a defamation action is the protection of the reputation of the individual. Although much
has very properly been said and written about the importance of freedom of expression, little has been written of the importance
of reputation. Yet to most people, their good reputation is to be cherished above all. A good reputation is closely related to the
innate worthiness and dignity of the individual. It is an attribute that must, just as much as freedom of expression, be protected
by society's laws. In order to undertake the balancing required by this case, something must be said about the value of reputation.
111 Democracy has always recognized and cherished the fundamental importance of an individual. That importance must, in
turn, be based upon the good repute of a person. It is that good repute which enhances an individual's sense of worth and value.
False allegations can so very quickly and completely destroy a good reputation. A reputation tarnished by libel can seldom
regain its former lustre. A democratic society, therefore, has an interest in ensuring that its members can enjoy and protect their
good reputation so long as it is merited.
112 From the earliest times, society has recognized the potential for tragic damage that can be occasioned by a false statement
made about a person. This is evident in the Bible, the Mosaic Code, and the Talmud. As the author Carter-Ruck, in CarterRuck on Libel and Slander, 4th ed. by Peter F. Carter-Ruck, Richard Walker, and Harvey N.A. Starte (London Butterworths,
1992), explains, at p. 17:
The earliest evidence in recorded history of any sanction for defamatory statements is in the Mosaic code. In Exodus XXII
28 we find "Thou shalt not revile the gods nor curse the ruler of thy people" and in Exodus XXIII 1 "Thou shalt not
raise a false report: put not thine hand with the wicked to be an unrighteous witness". There is also a condemnation of
rumourmongers in Leviticus XIX 16 "Thou shalt not go up and down as a talebearer among thy people".
113
To make false statements which are likely to injure the reputation of another has always been regarded as a serious
offence. During the Roman era, the punishment for libel varied from the loss of the right to make a will, to imprisonment, exile
for life, or forfeiture of property. In the case of slander, a person could be made liable for payment of damages.
114 It was decreed by the Teutons in the Lex Salica that if a man called another a "wolf" or a "hare," he must pay the sum of
three shillings; for a false imputation of unchastity in a woman the penalty was forty-five shillings. In the Norman Costumal, if
people falsely called another "thief" or "manslayer," they had to pay damages and, holding their nose with their fingers, publicly
confess themselves a liar.
115
With the separation of ecclesiastical and secular courts by the decree of William I following the Norman conquest, the
Church assumed spiritual jurisdiction over defamatory language, which was regarded as a sin. The Church "stayed the tongue of
the defamer at once pro custodia morum of the community, and pro salute animae of the delinquent." See Van Vechten Veeder,
"The History and Theory of the Law of Defamation" (1903) 3 Colum. L. Rev. 546, at p. 551.
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116 By the 16th century, the common law action for defamation became commonplace. This was in no small measure due to
the efforts of the Star Chamber to eradicate duelling, the favoured method of vindication. The Star Chamber even went so far as
to punish the sending of challenges. However, when it proscribed this avenue of recourse to injured parties, the Star Chamber
was compelled to widen its original jurisdiction over seditious libel to include ordinary defamation.
117 The modern law of libel is said to have arisen out of the Case de Libellis Famosis (1605), 5 Co. Rep. 125a, 77 E.R. 250.
There, the late Archbishop of Canterbury and the then Bishop of London were alleged to have been "traduced and scandalized"
by an anonymous person. As reported by Coke, it was ruled that all libels, even those against private individuals, ought to be
sanctioned severely by indictment at common law or in the Star Chamber. The reasoning behind this was that the libel could
incite "all those of the same family, kindred, or society to revenge, and so tends per consequens to quarrels and breach of the
peace" [at p. 251 E.R.]. It was not necessary to show publication to a third person and it made no difference whether the libel
was true or whether the plaintiff had a good or bad reputation. Eventually, truth was recognized as a defence in cases involving
ordinary defamation.
118
It was not until the late 17th century that the distinction between libel and slander was drawn by Chief Baron Hale in
King v. Lake (1670), Hardres 470, 145 E.R. 552, where it was held that words spoken, without more, would not be actionable,
with a few exceptions. Once they were reduced to writing, however, malice would be presumed and an action would lie.
119
The character of the law relating to libel and slander in the 20th century is essentially the product of its historical
development up to the 17th century, subject to a few refinements, such as the introduction and recognition of the defences of
privilege and fair comment. From the foregoing we can see that a central theme through the ages has been that the reputation
of the individual is of fundamental importance. As Professor Raymond E. Brown writes in The Law of Defamation in Canada,
2nd ed. (Scarborough, Ont. Carswell, 1994) [looseleaf], at p. 1-4:
"[N]o system of civil law can fail to take some account of the right to have one's reputation untarnished by defamation."
Some form of legal or social constraints on defamatory publications "are to be found in all stages of civilization, however
imperfect, remote, and proximate to barbarism." [Footnotes omitted.]
120 Though the law of defamation no longer serves as a bulwark against the duel and blood feud, the protection of reputation
remains of vital importance. As M. David Lepofsky suggests in "Making Sense of the Libel Chill Debate: Do Libel Laws "Chill"
the Exercise of Freedom of Expression?" (1994) 4 N.J.C.L. 169, at p. 197, reputation is the "fundamental foundation on which
people are able to interact with each other in social environments." At the same time, it serves the equally or perhaps more
fundamentally important purpose of fostering our self-image and sense of self-worth. This sentiment was eloquently expressed
by Stewart J. in Rosenblatt v. Baer, 383 U.S. 75 (1966), who stated, at p. 92:
The right of a man to the protection of his own reputation from unjustified invasion and wrongful hurt reflects no more
than our basic concept of the essential dignity and worth of every human being — a concept at the root of any decent
system of ordered liberty.
121 In the present case, consideration must be given to the particular significance reputation has for a lawyer. The reputation
of a lawyer is of paramount importance to clients, to other members of the profession, and to the judiciary. A lawyer's practice is
founded and maintained upon the basis of a good reputation for professional integrity and trustworthiness. It is the cornerstone
of a lawyer's professional life. Even if endowed with outstanding talent and indefatigable diligence, a lawyer cannot survive
without a good reputation. In his essay entitled "The Lawyer's Duty to Himself and the Code of Professional Conduct" (1993)
27 L. Soc. Gaz. 119, David Hawreluk described the importance of a reputation for integrity. At p. 121, he quoted Lord Birkett
on the subject:
The advocate has a duty to his client, a duty to the Court, and a duty to the State; but he has above all a duty to himself
and he shall be, as far as lies in his power, a man of integrity. No profession calls for higher standards of honour and
uprightness, and no profession, perhaps, offers greater temptations to forsake them; but whatever gifts an advocate may
possess, be they never so dazzling, without the supreme qualification of an inner integrity he will fall short of the highest ...
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Similarly, Esson J. in Vogel v. Canadian Broadcasting Corp., [1982] 3 W.W.R. 97 (B.C. S.C.), at pp. 177-178, stated:
The qualities required of a lawyer who aspires to the highest level of his profession are various, but one is essential. That
is a reputation for integrity. The programs were a massive attack upon that reputation. The harm done to it can never be
wholly undone, and therefore the stigma so unfairly created will always be with the plaintiff.
When the details of the Vogel affair have faded from memory, what will remain in the minds of many people throughout
Canada is a lurking recollection that he was the centre of a scandal which arose out of his conduct in office.

123
Although it is not specifically mentioned in the Charter, the good reputation of the individual represents and reflects
the innate dignity of the individual, a concept which underlies all the Charter rights. It follows that the protection of the good
reputation of an individual is of fundamental importance to our democratic society.
124
Further, reputation is intimately related to the right to privacy which has been accorded constitutional protection. As
LaForestJ. wrote in R. v. Dyment, [1988] 2 S.C.R. 417, at p. 427, privacy, including informational privacy, is "[g]rounded in
man's physical and moral autonomy" and "is essential for the well-being of the individual." The publication of defamatory
comments constitutes an invasion of the individual's personal privacy and is an affront to that person's dignity. The protection
of a person's reputation is indeed worthy of protection in our democratic society and must be carefully balanced against the
equally important right of freedom of expression. In order to undertake the requisite balancing of values, let us first review the
change to the existing common law proposed by the appellants.
(c) The Proposed Remedy: Adopting the New York Times Co. v. Sullivan "Actual Malice" Rule
125
In New York Times Co. v. Sullivan, supra, the United States Supreme Court ruled that the existing common law of
defamation violated the guarantee of free speech under the First Amendment of the Constitution. It held that the citizen's right
to criticize government officials is of such tremendous importance in a democratic society that it can only be accommodated
through the tolerance of speech which may eventually be determined to contain falsehoods. The solution adopted was to do
away with the common law presumptions of falsity and malice, and place the onus on the plaintiff to prove that, at the time the
defamatory statements were made, the defendant either knew them to be false or was reckless as to whether they were or not.
126
At the outset, it is important to understand the social and political context of the times which undoubtedly influenced
the decision in New York Times Co. v. Sullivan, supra. The impugned publication was an editorial advertisement, placed in
the appellant's newspaper, entitled "Heed Their Rising Voices." It criticized the widespread segregation which continued to
dominate life in the southern states in the late 1950s and early 1960s. Prominent and well respected individuals, including Mrs.
Eleanor Roosevelt, lent their name to the advertisement. It communicated information, recited grievances, protested abuses, and
sought financial support. The group or movement sponsoring the advertisement was characterized by Brennan J. as one "whose
existence and objective are matters of the highest public interest and concern" (p. 266). Black J. described the controversy at
the heart of the suit in the following terms, at p. 294:
One of the acute and highly emotional issues in this country arises out of efforts of many people, even including some
public officials, to continue state-commanded segregation of races in the public schools and other public places, despite
our several holdings that such a practice is forbidden by the Fourteenth Amendment.
127
The advertisement did not mention by name the plaintiff, who was a white elected commissioner from Montgomery,
Alabama. Only 35 copies of the edition of the New York Times which carried that advertisement were circulated in Montgomery,
and only 394 were circulated in the entire state of Alabama. The trial took place in 1960, in a segregated court room in
Montgomery, before a white judge and all-white jury. Damages of $500,000 U.S. were awarded. This would be the current
equivalent in Canada of approximately $3.5 million.
128 The Supreme Court, in overturning the verdict, clearly perceived the libel action as a very serious attack not only on the
freedom of the press but, more particularly, on those who favoured desegregation in the southern United States. It was concerned
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that such a large damage award could threaten the very existence of, in Black J.'s words, "an American press virile enough to
publish unpopular views on public affairs and bold enough to criticize the conduct of public officials" (p. 294). This concern
was intensified by the fact that a second libel verdict of $500,000 U.S. had already been awarded to another Montgomery
commissioner against the New York Times. In addition, 11 other libel suits, arising out of the same advertisement, were pending
against the newspaper.
129 Another motivating factor for this radical change to the common law was the American jurisprudence to the effect that
the statements of public officials, which came "within the outer perimeter of their duties," were privileged unless actual malice
was proved. The rationale behind this privilege was that the threat of damage suits would " 'dampen the ardor of all but the
most resolute, or the most irresponsible, in the unflinching discharge of their duties' ": Barr v. Matteo, 360 U.S. 564 (1959),
at p. 571. The Supreme Court in the Sullivan decision held that analogous considerations supported the protection which it
accorded to critics of the government.
(d) Critiques of the "Actual Malice" Rule
(i) Comments on the decision in the United States
130
The "actual malice" rule has been severely criticized by American judges and academic writers. It has been suggested
that the decision was overly influenced by the dramatic facts underlying the dispute and has not stood the test of time. See, for
example, Richard A. Epstein, "Was New York Times Co. v. Sullivan Wrong?" (1986) 53 U. Chi. L. Rev. 782, at p. 787; Dun
& Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749 (1985), at p. 767. Commentators have pointed out that, far from
being deterred by the decision, libel actions have, in the post-Sullivan era, increased in both number and size of awards. They
have, in this way, mirrored the direction taken in other tort actions. See R. Epstein, supra; Randall P. Bezanson, "Libel Law
and the Realities of Litigation: Setting the Record Straight" (1985-86) 71 Iowa L. Rev. 226, at pp. 228-229. It has been said
that the New York Times Co. v. Sullivan, supra, decision has put great pressure on the fact-finding process since courts are now
required to make subjective determinations as to who is a public figure and what is a matter of legitimate public concern. See
G. Christie, supra, at pp. 63-64.
131
Perhaps most importantly, it has been argued the decision has shifted the focus of defamation suits away from their
original, essential purpose. Rather than deciding upon the truth of the impugned statement, courts in the U.S. now determine
whether the defendant was negligent. Several unfortunate results flow from this shift in focus. First, it may deny the plaintiff
the opportunity to establish the falsity of the defamatory statements and to determine the consequent reputational harm. This is
particularly true in cases where the falsity is not seriously contested. See R. Bezanson, supra, at p. 227.
132
Second, it necessitates a detailed inquiry into matters of media procedure. This, in turn, increases the length of
discoveries and of the trial, which may actually increase, rather than decrease, the threat to speech interests. See David A.
Barrett, "Declaratory Judgments for Libel: A Better Alternative" (1986) 74 Cal. L. Rev. 847, at p. 855.
133
Third, it dramatically increases the cost of litigation. This will often leave a plaintiff who has limited funds without
legal recourse. See Pierre N. Leval, "The No-Money, No-Fault Libel Suit: Keeping Sullivan in its Proper Place" (1988) 101
Harv. L. Rev. 1287, at p. 1288; Anthony Lewis, "New York Times v. Sullivan Reconsidered: Time to Return to 'The Central
Meaning of the First Amendment' " (1983) 83 Colum. L. Rev. 603; Martin London, "The 'Muzzled Media': Constitutional Crisis
or Product Liability Scam?" in At What Price? Libel Law and Freedom of the Press (New York: Twentieth Century Fund,
1993), at pp. 17-20.
134
Fourth, the fact that the dissemination of falsehoods is protected is said to exact a major social cost by deprecating
truth in public discourse. See Lee C. Bollinger, "The End of New York Times v Sullivan: Reflections on Masson v New Yorker
Magazine," [1991] Sup. Ct. Rev. 1, at p. 6; Jerome A. Barron, "Access to the Press — A New First Amendment Right" (1966/67),
80 Harv. L. Rev. 1641, at pp. 1657-1658.
135 A number of jurists in the United States have advocated a reconsideration of the New York Times Co. v. Sullivan standard.
These include one of the justices of the Supreme Court who participated in that decision. In Dun & Bradstreet, Inc., supra, White
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J. stated, in a minority concurring opinion with which Burger C.J.C. concurred on this point, that he had "become convinced that
the Court struck an improvident balance in the New York Times case between the public's interest in being fully informed about
public officials and public affairs and the competing interest of those who have been defamed in vindicating their reputation" (p.
767). He went on to state, at pp. 767-769:
In a country like ours, where the people purport to be able to govern themselves through their elected representatives,
adequate information about their government is of transcendent importance. That flow of intelligence deserves full First
Amendment protection. Criticism and assessment of the performance of public officials and of government in general
are not subject to penalties imposed by law. But these First Amendment values are not at all served by circulating false
statements of fact about public officials. On the contrary, erroneous information frustrates these values. They are even
more disserved when the statements falsely impugn the honesty of those men and women and hence lessen the confidence
in government. As the Court said in Gertz: "[T]here is no constitutional value in false statements of fact. Neither the
intentional lie nor the careless error materially advances society's interest in 'uninhibited, robust, and wide-open' debate
on public issues." ... Yet in New York Times cases, the public official's complaint will be dismissed unless he alleges and
makes out a jury case of a knowing or reckless falsehood. Absent such proof, there will be no jury verdict or judgment of
any kind in his favor, even if the challenged publication is admittedly false. The lie will stand and the public continue to be
misinformed about public matters. ... Furthermore, when the plaintiff loses, the jury will likely return a general verdict and
there will be no judgment that the publication was false, even though it was without foundation in reality. The public is left
to conclude that the challenged statement was true after all. Their only chance of being accurately informed is measured
by the public official's ability himself to counter the lie, unaided by the courts. That is a decidedly weak reed to depend
on for the vindication of First Amendment interests. ....
Also, by leaving the lie uncorrected, the New York Times rule plainly leaves the public official without a remedy for the
damage to his reputation. Yet the Court has observed that the individual's right to the protection of his own good name is a
basic consideration of our constitutional system, reflecting " 'our basic concept of the essential dignity and worth of every
human being — a concept at the root of any decent system of ordered liberty.' " ...
The New York Times rule thus countenances two evils: first, the stream of information about public officials and public
affairs is polluted and often remains polluted by false information; and second, the reputation and professional life of the
defeated plaintiff may be destroyed by falsehoods that might have been avoided with a reasonable effort to investigate the
facts. In terms of the First Amendment and reputational interests at stake, these seem grossly perverse results. [Emphasis
added.]
136 In the subsequent case of Coughlin v. Westinghouse Broadcasting & Cable, Inc., 476 U.S. 1187 (1986), the majority of
the United States Supreme Court refused to grant certiorari. Burger C.J.C. and Rehnquist J. dissented because of their view that
the court should re-examine New York Times Co. v. Sullivan, supra, and "give plenary attention to this important issue" (p. 1187).
(ii) Consideration of the actual malice rule in the United Kingdom
137
The courts in England have refused to adopt the "actual malice" standard. In Derbyshire County Council v. Times
Newspapers Ltd., [1993] 1 All E.R. 1011, the House of Lords considered an action brought by a municipal council against the
publisher of a Sunday newspaper. The claim for damages, which was denied, arose from articles concerning the authority's
management of its superannuation fund. In his reasons, Lord Keith stated that public interest considerations similar to those
underlying the New York Times Co. v. Sullivan, supra, decision were involved in that it was "of the highest public importance
that a democratically elected governmental body, or indeed any governmental body, should be open to uninhibited public
criticism" [at p. 1017]. However, the appropriateness of the "actual malice" standard was not considered and it was not
incorporated into the law of England. In fact, Lord Keith stated that if the individual reputation of any of the local councillors
had been wrongly damaged by the impugned publication, they could have brought an action for defamation in their personal
capacity.
(iii) The Australian position on actual malice
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138
The Australian case of Theophanous v. Herald & Weekly Times Ltd. (1994), 124 A.L.R. 1 (H.C.), considered an
action brought by a member of that country's House of Representatives in response to a letter to the editor of a local newspaper
which was critical of his views. Although a plurality of the seven judges sitting on the High Court held that the existing law of
defamation curtailed the constitutionally protected right to political discussion, it rejected the adoption of the "actual malice"
standard, stating, at pp. 22-23:
Even assuming that, in conformity with Sullivan, the test is confined to plaintiffs who are public officials, in our view it
gives inadequate protection to reputation. ...
... the protection of free communication does not necessitate such a subordination of the protection of individual reputation
as appears to have occurred in the United States.
(iv) The position taken by international Law Reform Commissions
139 International law reform organizations have also criticized the New York Times Co. v. Sullivan rule. The Australian Law
Reform Commission's Report No. 11, Unfair Publication: Defamation and Privacy (the Kirby Committee Report) (Canberra:
Australian Government Publishing Service, 1979), criticized the concept of "public official" on the basis that "a minor elected
official or public servant [would be] in a more vulnerable position than a prominent businessman" (p. 252). The Report of the
Committee on Defamation (the Faulks Committee Report) (London: H.M.S.O., 1975), held that the rule "would in many cases
deny a just remedy to defamed persons" (p. 169). Finally, the Irish Law Reform Commission's Report on the Civil Law of
Defamation (the Keane Final Report) (Dublin: The Commission, 1991), stated that "while the widest possible range of criticism
of public officials and public figures is desirable, statements of fact contribute meaningfully to public debate only if they are
true" (p. 82).
(e) Conclusion: Should the Law of Defamation be Modified by Incorporating the Sullivan Principle?
140
The New York Times Co. v. Sullivan, supra, decision has been criticized by judges and academic writers in the United
States and elsewhere. It has not been followed in the United Kingdom or Australia. I can see no reason for adopting it in
Canada in an action between private litigants. The law of defamation is essentially aimed at the prohibition of the publication of
injurious false statements. It is the means by which the individual may protect his or her reputation, which may well be the most
distinguishing feature of his or her character, personality, and, perhaps, identity. I simply cannot see that the law of defamation
is unduly restrictive or inhibiting. Surely it is not requiring too much of individuals that they ascertain the truth of the allegations
they publish. The law of defamation provides for the defences of fair comment and of qualified privilege in appropriate cases.
Those who publish statements should assume a reasonable level of responsibility.
141 The Canadian Daily Newspaper Association indicated, in its response to A Consultation Draft of the General Limitations
Act (September 1991), at p. 3, that the law of libel is "a carefully-crafted regime" which has "functioned fairly for the media and
for complainants for many years." Freedom of speech, like any other freedom, is subject to the law and must be balanced against
the essential need of the individuals to protect their reputation. The words of Diplock J. in Silkin v. Beaverbrook Newspapers
Ltd., [1958] 1 W.L.R. 743 (Q.B.), at pp. 745-746, are worth repeating:
Freedom of speech, like the other fundamental freedoms, is freedom under the law, and over the years the law has
maintained a balance between, on the one hand, the right of the individual ... whether he is in public life or not, to his
unsullied reputation if he deserves it, and on the other hand ... the right of the public ... to express their views honestly and
fearlessly on matters of public interest, even though that involves strong criticism of the conduct of public people.
142
None of the factors which prompted the United States Supreme Court to rewrite the law of defamation in America
are present in the case at bar. First, this appeal does not involve the media or political commentary about government policies.
Thus, the issues considered by the High Court of Australia in Theophanous, supra, are also not raised in this case and need
not be considered.
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143
Second, a review of jury verdicts in Canada reveals that there is no danger of numerous large awards threatening the
viability of media organizations. Finally, in Canada there is no broad privilege accorded to the public statements of government
officials which needs to be counterbalanced by a similar right for private individuals.
144 In conclusion, in its application to the parties in this action, the common law of defamation complies with the underlying
values of the Charter and there is no need to amend or alter it.
145
Consideration must now be given to the submission made on behalf of Morris Manning that the defence of qualified
privilege should be expanded to include reports upon pleadings and court documents that have been filed or are at the point
of being filed.
(f) Should the common law defence of qualified privilege be expanded to comply with Charter values?
146 Qualified privilege attaches to the occasion upon which the communication is made, and not to the communication itself.
As Lord Atkinson explained in Adam v. Ward, [1917] A.C. 309 (H.L.), at p. 334:
... a privileged occasion is ... an occasion where the person who makes a communication has an interest or a duty, legal,
social or moral, to make it to the person to whom it is made, and the person to whom it is so made has a corresponding
interest or duty to receive it. This reciprocity is essential.
This passage was quoted with approval in McLoughlin v. Kutasy, [1979] 2 S.C.R. 311, at p. 321.
147 The legal effect of the defence of qualified privilege is to rebut the inference, which normally arises from the publication
of defamatory words, that they were spoken with malice. Where the occasion is shown to be privileged, the bona fides of the
defendant is presumed and the defendant is free to publish, with impunity, remarks which may be defamatory and untrue about
the plaintiff. However, the privilege is not absolute and can be defeated if the dominant motive for publishing the statement is
actual or express malice. See Horrocks v. Lowe (1974), [1975] A.C. 135 (H.L.), at p. 149.
148 Malice is commonly understood, in the popular sense, as spite or ill-will. However, it also includes, as Dickson J. pointed
out in dissent in Cherneskey, supra, at p. 1099, "any indirect motive or ulterior purpose" that conflicts with the sense of duty
or the mutual interest which the occasion created. See also Taylor v. Despard, [1956] O.R. 963 (C.A.). Malice may also be
established by showing that the defendant spoke dishonestly, or in knowing or reckless disregard for the truth. See McLoughlin,
supra, at pp. 323-324, and Netupsky v. Craig (1972), [1973] S.C.R. 55, at pp. 61-62.
149
Qualified privilege may also be defeated when the limits of the duty or interest have been exceeded. See The Law of
Defamation in Canada 2d ed (1994), at pp. 13-193 to 13-194; Salmond and Heuston on the Law of Torts, 20th ed. by R.F.V.
Heuston and R.A. Buckley (London: Sweet & Maxwell, 1992), at pp. 166-167. As Loreburn E. stated, at pp. 320-321 in Adam
v. Ward, supra:
... the fact that an occasion is privileged does not necessarily protect all that is said or written on that occasion. Anything
that is not relevant and pertinent to the discharge of the duty or the exercise of the right or the safeguarding of the interest
which creates the privilege will not be protected.
150
In other words, the information communicated must be reasonably appropriate in the context of the circumstances
existing on the occasion when that information was given. For example, in Tucker v. Douglas (1951), [1952] 1 S.C.R. 275, the
defendant, during an election campaign, stated that the plaintiff, who was the officer of an investment company, had charged a
farmer and his wife an exorbitant rate of interest, causing them to lose their property. The plaintiff maintained that the allegation
was without foundation. In response, the defendant asserted that the plaintiff was facing a charge of fraud which had been
adjourned until after the election. This court held that the defendant had an interest in responding to the plaintiff's denial, thereby
giving rise to an occasion of qualified privilege. However, it ruled that the occasion was exceeded because the defendant's
comments went beyond what was "germane and reasonably appropriate" (p. 286).
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151
In Sun Life Assurance Co. of Canada v. Dalrymple, [1965] S.C.R. 302, the district manager of the defendant insurance
company threatened to resign and take the district agents with him. This court held that it fell within the scope of the privilege
for the company to make certain defamatory comments about the plaintiff in order to dissuade its agents from leaving.
152 The principal question to be answered in this appeal is whether the recitation of the contents of the notice of motion by
Morris Manning took place on an occasion of qualified privilege. If so, it remains to be determined whether or not that privilege
was exceeded and thereby defeated.
153 The traditional common law rule with respect to reports on documents relating to judicial proceedings is set out in Gatley
on Libel and Slander, 8th ed. by Philip Lewis (London: Sweet & Maxwell, 1981), at p. 252, in these words:
The rule of law is that, where there are judicial proceedings before a properly constituted judicial tribunal exercising its
jurisdiction in open court, then the publication without malice of a fair and accurate report of what takes place before that
tribunal is privileged.
See also The Law of Defamation in Canada, 2d ed., supra, at pp. 14-35, 14-42; Carter-Ruck on Libel and Slander, 4th ed.,
supra, at pp. 140-141.
154
The rationale behind this rule is that the public has a right to be informed about all aspects of proceedings to which it
has the right of access. This is why a news report referring to the contents of any document filed as an exhibit, or admitted as
evidence during the course of the proceedings, is privileged. However, the common law immunity was not extended to a report
on pleadings or other docu ments which had not been filed with the court or referred to in open court. Duff J. explained the
reasoning for this in Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339, at p. 360:
The publicity of proceedings involving the conduct of a judicial authority serves the important purposes of impressing
those concerned in the administration of justice with a sense of public responsibility, and of affording every member of
the community an opportunity of observing for himself the mode in which the business of the public tribunals is carried
on; but no such object would appear to be generally served by applying the privilege to the publication of preliminary
statements of claims and defence relating only to private transactions; formulated by the parties themselves; in respect
of which no judicial action has been taken, and upon which judicial action may never be invoked. It is only when such
preliminary statements or the claims or defences embodied in them form the basis or the subject of some hearing before,
or some action by, a court or a judicial officer, that their contents can become the object of any real public concern as
touching the public administration of justice.
155 In Edmonton Journal, supra, at pp. 1338-1340, I noted that the public scrutiny of our courts by the press was fundamentally
important in our democratic society and that s. 2(b) protected not only speakers, but listeners as well. This right to report on
court proceedings extended to pleadings and court documents filed before trial, since access to these documents served the same
societal needs as reporting on trials. Even in private actions, such as those for wrongful dismissal or for personal damages, the
public may well have an interest in knowing the kinds of submissions which can be put forward.
156
Both societal standards and the legislation have changed with regard to access to court documents. When the qualified
privilege rule was set out in Shallow, supra, court documents were not open to the public. Today, the right of access is guaranteed
by legislative provision, in this case, s. 137(1) of the Courts of Justice Act, R.S.O. 1990, c. C.43. As well, s. 2(b) of the Charter
may in some circumstances provide a basis for gaining access to some court documents. However, just as s. 137(1) provides
for limitations on the right of access to court documents, so too is the s. 2(b) guarantee subject to reasonable limits that can be
demonstrably justified in a free and democratic society. This court's reasons in Canadian Newspapers Co. v. Canada (Attorney
General), [1988] 2 S.C.R. 122, provide an illustration of the kind of restriction that has been upheld in relation to information
flowing from court proceedings. In that case, the constitutionality of s. 442(3) of the Criminal Code was upheld. It imposed
a publication ban on the identity of a complainant in sexual assault cases (or any information that might disclose her identity)
upon the request of that complainant. There is no need to elaborate further on the scope of access, however, since it does not
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arise on the facts of this case. It is sufficient to observe that, in appropriate circumstances, s. 2(b) may provide the means to
gain access to court documents. It follows that the concept of qualified privilege should be modified accordingly.
157
The public interest in documents filed with the court is too important to be defeated by the kind of technicality which
arose in this case. The record demonstrates that, prior to holding the press conference, Morris Manning had every intention of
initiating the contempt action in accordance with the prevailing rules, and had given instructions to this effect. In fact, the proper
documents were served and filed the very next morning. The fact that, by some misadventure, the strict procedural requirement
of filing the documents had not been fulfilled at the time of the press conference should not defeat the qualified privilege which
attached to this occasion.
158 This said, it is my conclusion that Morris Manning's conduct far exceeded the legitimate purposes of the occasion. The
circumstances of this case called for great restraint in the communication of information concerning the proceedings launched
against Casey Hill. As an experienced lawyer, Manning ought to have taken steps to confirm the allegations that were being
made. This is particularly true since he should have been aware of the Scientology investigation pertaining to access to the sealed
documents. In those circumstances he was duty bound to wait until the investigation was completed before launching such a
serious attack on Hill's professional integrity. Manning failed to take either of these reasonable steps. As a result of this failure,
the permissible scope of his comments was limited and the qualified privilege which attached to his remarks was defeated.
159
The press conference was held on the steps of Osgoode Hall in the presence of representatives from several media
organizations. This constituted the widest possible dissemination of grievous allegations of professional misconduct that were
yet to be tested in a court of law. His comments were made in language that portrayed Hill in the worst possible light. This was
neither necessary nor appropriate in the existing circumstances. While it is not necessary to characterize Manning's conduct as
amounting to actual malice, it was certainly high-handed and careless. It exceeded any legitimate purpose the press conference
may have served. His conduct, therefore, defeated the qualified privilege that attached to the occasion.
(B) Damages
(1) The Standard of Appellate Review
160
The appellants do not contend that the trial judge made any substantive error in his careful directions to the jury. Thus,
there is no question of misdirection of the jury or of its acting upon an improper basis or of any jury consideration given to
wrongfully admitted or excluded evidence. The sole issue is whether the quantum of the jury's award can stand.
161
Jurors are drawn from the community and speak for their community. When properly instructed, they are uniquely
qualified to assess the damages suffered by the plaintiff, who is also a member of their community. This is why, as Robins J.A.
noted in Walker v. CFTO Ltd. (1987), 59 O.R. (2d) 104 (C.A.), at p. 110, it is often said that the assessment of damages is "
'peculiarly the province of the jury.' " Therefore, an appellate court is not entitled to substitute its own judgment as to the proper
award for that of the jury merely because it would have arrived at a different figure.
162 The basis upon which an appellate court can act was very clearly enunciated by Robins J.A. in Walker, supra. He stated,
at p. 110, that the court should consider:
... whether the verdict is so inordinately large as obviously to exceed the maximum limit of a reasonable range within which
the jury may properly operate or, put another way, whether the verdict is so exorbitant or so grossly out of proportion to
the libel as to shock the court's conscience and sense of justice.
163
The history of this action emphasizes the reasonableness of the jury's verdict. It was the appellants who had always
insisted upon the jury assessing damages for the libel. When the jury had retired to consider their verdict, they returned after four
hours with the sagacious question, "what, if any, are realistic maximums that have been assessed by society in recent history?"
The trial judge prudently sought the advice of counsel on the question. Counsel for the appellants agreed with the trial judge
that no guidance could be given to the jury as to the quantum of damages. The jury was so advised. They deliberated for another
five hours and returned the verdict which is the subject matter of this appeal.
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164
There can be no doubt that the decision of the trial judge on this issue, which was concurred in by the counsel for the
appellants, was correct. In Ontario, there is no statutory provision for giving guidelines to a jury on this issue. It is significant
that in 1989, when the Courts of Justice Act, 1984 was amended (S.O. 1989, c. 67, s. 4) to permit trial judges and counsel
to give guidance to juries concerning damage awards in personal injury actions, no provision was made in the Act pertaining
to libel actions or any other type of tort action. It would appear, then, that the legislators specifically left the assessment of
damages in libel actions to the jury.
165 The appellants relied upon the case of Rantzen v. Mirror Group Newspapers (1986) Ltd., [1993] 4 All E.R. 975 (C.A.),
to support their position that an appellate court should reduce this award. In that case, however, the English Court of Appeal,
was acting pursuant to newly enacted legislation. This legislation, passed in 1990, specifically provided that, in cases where the
court had the authority to order a new trial on the ground that the damages awarded by a jury were excessive or inadequate, it
could, instead of ordering a new trial, substitute a sum for damages which it considered to be proper. This statutory provision led
the court in Rantzen to modify its approach to the review of a jury's assessment of damages. Therefore, this case is of little use.
166
If guidelines are to be provided to juries, then clearly this is a matter for legislation. In its absence, the standard which
must be applied remains that the jury's assessment should not be varied unless it shocks the conscience of the court. With this
in mind, let us first consider the jury's assessment of damages.
(2) General Damages
167
It has long been held that general damages in defamation cases are presumed from the very publication of the false
statement and are awarded at large. See Ley v. Hamilton (1935), 153 L.T. 384 (H.L.), at p. 386. They are, as stated, peculiarly
within the province of the jury. These are sound principles that should be followed.
168
The consequences which flow from the publication of an injurious false statement are invidious. The television report
of the news conference on the steps of Osgoode Hall must have had a lasting and significant effect on all who saw it. They
witnessed a prominent lawyer accusing another lawyer of criminal contempt in a setting synonymous with legal affairs and the
courts of the province. It will be extremely difficult to correct the impression left with viewers that Casey Hill must have been
guilty of unethical and illegal conduct.
169
The written words emanating from the news conference must have had an equally devastating impact. All who read
the news reports would be left with a lasting impression that Casey Hill has been guilty of misconduct. It would be hard to
imagine a more difficult situation for the defamed person to overcome. Every time that person goes to the convenience store,
or shopping centre, he will imagine that the people around him still retain the erroneous impression that the false statement
is correct. A defamatory statement can seep into the crevasses of the subconscious and lurk there ever ready to spring forth
and spread its cancerous evil. The unfortunate impression left by a libel may last a lifetime. Seldom does the defamed person
have the opportunity of replying and correcting the record in a manner that will truly remedy the situation. It is members of the
community in which the defamed person lives who will be best able to assess the damages. The jury, as representative of that
community, should be free to make an assessment of damages which will provide the plaintiff with a sum of money that clearly
demonstrates to the community the vindication of the plaintiff's reputation.
(a) Should a Cap be Imposed on Damages in Defamation Cases?
170 The appellants contend that there should be a cap placed on general damages in defamation cases just as was done in the
personal injury context. In the so-called "trilogy" of Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229, Arnold v. Teno,
[1978] 2 S.C.R. 287, and Thornton v. Prince George School District No. 57, [1978] 2 S.C.R. 267, it was held that a plaintiff
claiming non-pecuniary damages for personal injuries should not recover more than $100,000.
171 In my view, there should not be a cap placed on damages for defamation. First, the injury suffered by a plaintiff as a result
of injurious false statements is entirely different from the non-pecuniary damages suffered by a plaintiff in a personal injury
case. In the latter case, the plaintiff is compensated for every aspect of the injury suffered: past loss of income and estimated
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future loss of income, past medical care and estimated cost of future medical care, as well as non-pecuniary damages. Second, at
the time the cap was placed on non-pecuniary damages, their assessment had become a very real problem for the courts and for
society as a whole. The damages awarded were varying tremendously not only between the provinces but also between different
districts of a province. Perhaps as a result of motor vehicle accidents, the problem arose in the courts every day of every week.
The size and disparity of assessments was affecting insurance rates and, thus, the cost of operating motor vehicles and, indeed,
businesses of all kinds throughout the land. In those circumstances, for that one aspect of recovery, it was appropriate to set a cap.
172 A very different situation is presented with respect to libel actions. In these cases, special damages for pecuniary loss are
rarely claimed and often exceedingly difficult to prove. Rather, the whole basis for recovery for loss of reputation usually lies in
the general damages award. Further, a review of the damage awards over the past nine years reveals no pressing social concern
similar to that which confronted the courts at the time the trilogy was decided. From 1987 to 1991, there were only 27 reported
libel judgments in Canada, with an average award of $30,000. Subsequent to the decision in this case, from 1992 to 1995, there
have been 24 reported libel judgments, with an average award of less than $20,000. This later figure does not include the award
in Jill Fishing Ltd. v. Koranda Management Inc., [1993] B.C.J. No. 1861 (S.C.) which involved the assessment of damages for
a number of different causes of action. Therefore, there is no indication that a cap is required in libel cases.
173
There is a great difference in the nature of the tort of defamation and that of negligence. Defamation is the intentional
publication of an injurious false statement. While it is true that an actual intention to defame is not necessary to impose liability
on a defendant, the intention to do so is nevertheless inferred from the publication of the defamatory statement. This gives rise
to the presumption of malice, which may be displaced by the existence of a qualified privilege. Personal injury, on the other
hand, results from negligence which does not usually arise from any desire to injure the plaintiff. Thus, if it were known in
advance what amount the defamer would be required to pay in damages (as in the personal injury context), a defendant might
look upon that sum as the maximum cost of a licence to defame. A cap would operate in a manner that would change the whole
character and function of the law of defamation. It would amount to a radical change in policy and direction for the courts.
174 The courts in England have unequivocally rejected the comparison of libel and personal injury cases. See, for example,
Cassell & Co. v. Broome, [1972] 1 All E.R. 801 (H.L.), at p. 824; Blackshaw v. Lord, [1984] 1 Q.B. 1, [1983] 2 All E.R. 311
(C.A.), at p. 337, 340; Sutcliffe v. Pressdram Ltd. (1989), [1990] 1 All E.R. 269 (C.A.), at pp. 281-282, 289; and Rantzen v.
Mirror Group Newspapers (1986) Ltd., supra.
175
It is true that in Australia a majority of the High Court held in Carson v. John Fairfax & Sons Ltd. (1993), 113 A.L.R.
577, that some useful reference could be made to personal injury cases in assessing general damages. However, the four to
three division in the court shows the serious concern which this issue engendered. McHugh J., a member of the minority, wrote
(at p. 629):
Awards in personal injury cases and defamation actions serve different purposes, have different elements and different
histories. They are not comparable. I think that it is a mistake to believe that the pain and suffering component of a personal
injury award can be isolated from the other components of that award and then compared to an award of compensatory
damages in a defamation.
176 In any event, I would observe that, if the trilogy were to be applied, the value of the cap in 1991 would be approximately
$250,000. It follows that even if the appellants' contention on this issue was accepted, the general damages of $300,000 assessed
by the jury would come very close to the range said to be reasonable by the appellants.
(b) Joint Liability for General Damages
177 Manning complains that the judge erred in refusing to accept his request that the verdict in general damages be rendered
separately. He argues that his liability should be limited to the statement he made at the press conference and should not extend
to the subsequent circulation of the notice of motion. The trial judge's error, he argues, contributed to the very high award by
the jury. This position cannot be accepted.
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178
It must be remembered that at trial: (a) it was the position of Manning's counsel that Manning and Scientology should
be jointly and severally liable for general damages in respect of each of the defamatory statements published by them; (b)
Scientology admitted that it published each of the defamatory statements at issue in the action; (c) Manning admitted that he
published each of the defamatory statements with the exception of the notice of motion; and (d) the jury specifically found that
Manning published the notice of motion.
179
Thus, both Manning and Scientology published the notice of motion. It is a well-established principle that all persons
who are involved in the commission of a joint tort are jointly and severally liable for the damages caused by that tort. If one
person writes a libel, another repeats it, and a third approves what is written, they all have made the defamatory libel. Both
the person who originally utters the defamatory statement and the individual who expresses agreement with it are liable for the
injury. It would thus be inappropriate and wrong in law to have a jury attempt to apportion liability either for general or for
special damages between the joint tortfeasors Manning and Scientology. See Lawson v. Burns, [1976] 6 W.W.R. 362 (B.C. S.C.),
at pp. 368-369; Gatley on Libel and Slander, 8th ed., supra, at p. 600. However, this comment does not apply to aggravated
damages, which are assessed on the basis of the particular malice of each joint tortfeasor.
(c) Application of Principles to the Facts Established in this Case
180
It cannot be forgotten that at the time the libelous statement was made, Casey Hill was a young lawyer in the Crown
Law Office working in the litigation field. For all lawyers their reputation is of paramount importance. Clients depend on the
integrity of lawyers, as do colleagues. Judges rely upon commitments and undertakings given to them by counsel. Our whole
system of administration of justice depends upon counsel's reputation for integrity. Anything that leads to the tarnishing of
a professional reputation can be disastrous for a lawyer. It matters not that subsequent to the publication of the libel, Casey
Hill received promotions, was elected a bencher, and eventually appointed a trial judge in the General Division of the court of
Ontario. As a lawyer, Hill would have no way of knowing what members of the public, colleagues, other lawyers and judges
may have been affected by the dramatic presentation of the allegation that he had been instrumental in breaching an order of
the court and that he was guilty of criminal contempt.
181
This nagging doubt and sense of hurt must have affected him in every telephone call he made and received in the
course of his daily work, in every letter that he sent and received, and in every appearance that he made before the courts of
the province of Ontario. He would never know who, as a result of the libellous statement, had some lingering suspicion that he
was guilty of misconduct which was criminal in nature. He would never know who might have believed that he was a person
without integrity who would act criminally in the performance of his duties as a Crown counsel. He could never be certain who
would accept the allegation that he was guilty of a criminal breach of trust which was the essential thrust of the libel.
182
The publication of the libellous statement was very carefully orchestrated. Members of the press and the television
media attended at Osgoode Hall in Toronto to meet two prominent lawyers, Morris Manning and Clayton Ruby. Osgoode Hall
is the seat of the Court of Appeal and the permanent residence of the Law Society. The building is used as the background in
a great many news reports dealing with important cases emanating from the Court of Appeal. In the minds of the public, it is
associated with the law, with the courts, and the justice system. Manning went far beyond a simple explanation of the nature of
the notice of motion. He took these very public steps without investigating in any way whether the allegations made were true.
183
At the time this press conference was called, Scientology members had been working with the sealed documents for
some time and they had not yet discovered any of the sealed documents to have been opened. Yet Scientology persisted in the
publication of this libel against Hill, who was listed in their files as an "enemy."
184
Hill movingly described the effect of the reading of the press reports of the press conference had upon him and of
viewing the television broadcast. He put it in this way:
I was sick. I was shocked. I understood from reading it that it related to access to the documents. The type of thing that
Mr. Ruby and I had been dealing with over many months, and I was just incredulous.
.....
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I was horrified when I saw it. I had had a long history of dealing with counsel for the Church of Scientology. Small
problems, medium-sized problems and very serious problems had been raised between us.
Every effort was made to answer those issues as they came up. When I saw the newscast, I realized that there was really
nothing I could do to stop the information from getting out. I thought it was false. I thought it was a very dramatic
representation . A well-known lawyer as Mr. Manning was — and he was gowned.
.....
And he was standing before the High Court. The indication that I had been involved in opening sealed documents and
giving permission was totally false. For me, in seeing it, it was equivalent to saying I was a cheat and that I had obstructed
the course of justice. It was an attack on my professional reputation and I had no way of stopping it.
.....
I also have no way of knowing whether there are people in the community who would be in a position to place some
reliance on the fact that regardless of the outcome of the criminal case. Manning, a prominent lawyer, and the Church of
Scientology of Toronto, had still expressed a view on September 17th.
185 The factors which should be taken into account in assessing general damages are clearly and concisely set out in Gatley
on Libel and Slander, 8th ed., supra, at pp. 592-593 in these words:
Section 1. Assessment of Damages
1451. Province of the Jury. In an action of libel "the assessment of damages does not depend on any legal rule." The
amount of damages is "peculiarly the province of the jury," who in assessing them will naturally be governed by all the
circumstances of the particular case. They are entitled to take into their consideration the conduct of the plaintiff, his
position and standing, the nature of the libel, the mode and extent of publication, the absence or refusal of any retraction
or apology, and "the whole conduct of the defendant from the time when the libel was published down to the very moment
of their verdict. They may take into consideration the conduct of the defendant before action, after action, and in court
at the trial of the action," and also, it is submitted, the conduct of his counsel, who cannot shelter his client by taking
responsibility for the conduct of the case. They should allow "for the sad truth that no apology, retraction or withdrawal
can ever be guaranteed completely to undo the harm it has done or the hurt it has caused." They should also take into
account the evidence led in aggravation or mitigation of the damages.
186 There will of necessity be some overlapping of the factors to be considered when aggravated damages are assessed. This
can be seen from a further reference to the Gatley text, at pp. 593-594, where this appears:
1452. Aggravated damages. The conduct of the defendant, his conduct of the case, and his state of mind are thus all matters
which the plaintiff may rely on as aggravating the damages. "Moreover, it is very well established that in cases where the
damages are at large the jury (or the judge if the award is left to him) can take into account the motives and conduct of
the defendant where they aggravate the injury done to the plaintiff. There may be malevolence or spite or the manner of
committing the wrong may be such as to injure the plaintiff's proper failings of dignity and pride. These are matters which
the jury can take into account in assessing the appropriate compensation." "In awarding 'aggravated damages' the natural
indignation of the court at the injury inflicted on the plaintiff is a perfectly legitimate motive in making a generous, rather
than a more moderate award to provide an adequate solatium ... that is because the injury to the plaintiff is actually greater,
as the result of the conduct exciting the indignation, demands a more generous solatium."
187 In considering and applying the factors pertaining to general damages in this case it will be remembered that the reports
in the press were widely circulated and the television broadcast had a wide coverage. The setting and the persons involved gave
the coverage an aura of credibility and significance that must have influenced all who saw and read the accounts. The insidious
harm of the orchestrated libel was indeed spread widely throughout the community.
188 The misconduct of the appellants continued after the first publication. Prior to the commencement of the hearing of the
contempt motion before Cromarty J., Scientology was aware that the allegations it was making against Casey Hill were false.
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Yet it persisted with the contempt hearings, as did Morris Manning. At the conclusion of the contempt hearing, both appellants
were aware of the falsity of the allegations. Nonetheless, when the libel action was instituted, the defence of justification was
put forward by both of them. The statement of defence alleging justification or truth of the allegation was open for all the public
to see. Despite their knowledge of its falsity, the appellants continued to publish the libel. Although Manning withdrew the plea
of justification, this was only done in the week prior to the commencement of the trial itself. For its part, Scientology did not
withdraw its plea of justification until the hearing of the appeal. Finally, the manner in which Hill was cross-examined by the
appellants, coupled with the manner in which they presented their position to the jury, in light of their knowledge of the falsity
of their allegations, are further aggravating factors to be taken into account.
189
When all these facts are taken into account there is no question that the award of $300,000 by way of general damages
was justified in this case.
(d) Comparison with other Libel Cases
190
At the outset, I should state that I agree completely with the Court of Appeal that each libel case is unique and that
this particular case is in a "class by itself." The assessment of damages in a libel case flows from a particular confluence of the
following elements: the nature and circumstances of the publication of the libel, the nature and position of the victim of the
libel, the possible effects of the libel statement upon the life of the plaintiff, and the actions and motivations of the defendants.
It follows that there is little to be gained from a detailed comparison of libel awards.
(3) Aggravated Damages
(a) General Principles
191 Aggravated damages may be awarded in circumstances where the defendant's conduct has been particularly high-handed
or oppressive, thereby increasing the plaintiff's humiliation and anxiety arising from the libellous statement. The nature of these
damages was aptly described by Robins J.A. in Walker v. CFTO Ltd., supra, in these words, at p. 111:
Where the defendant is guilty of insulting, high-handed, spiteful, malicious or oppressive conduct which increases the
mental distress — the humiliation, indignation, anxiety, grief, fear and the like — suffered by the plaintiff as a result of
being defamed, the plaintiff may be entitled to what has come to be known as "aggravated damages."
192 These damages take into account the additional harm caused to the plaintiff's feelings by the defendant's outrageous and
malicious conduct. Like general or special damages, they are compensatory in nature. Their assessment requires consideration
by the jury of the entire conduct of the defendant prior to the publication of the libel and continuing through to the conclusion
of the trial. They represent the expression of natural indignation of right-thinking people arising from the malicious conduct
of the defendant.
193
If aggravated damages are to be awarded, there must be a finding that the defendant was motivated by actual malice,
which increased the injury to the plaintiff, either by spreading further afield the damage to the reputation of the plaintiff, or by
increasing the mental distress and humiliation of the plaintiff. See, for example, Walker v. CFTO, supra, at p. 111; Vogel, supra,
at p. 178; Kerr v. Conlogue (1992), 65 B.C.L.R. (2d) 70 (S.C.), at p. 93; and Cassell & Co. v. Broome, supra, at pp. 825-826.
The malice may be established by intrinsic evidence derived from the libellous statement itself and the cir cumstances of its
publication, or by extrinsic evidence pertaining to the surrounding circumstances which demonstrate that the defendant was
motivated by an unjustifiable intention to injure the plaintiff. See Taylor v. Despard, supra, at p. 975.
194 There are a number of factors that a jury may properly take into account in assessing aggravated damages. For example,
was there a withdrawal of the libellous statement made by the defendants and an apology tendered? If there was, this may go far
to establishing that there was no malicious conduct on the part of the defendant warranting an award of aggravated damages.
The jury may also consider whether there was a repetition of the libel, conduct that was calculated to deter the plaintiff from
proceeding with the libel action, a prolonged and hostile cross-examination of the plaintiff, or a plea of justification which the
defendant knew was bound to fail. The general manner in which the defendant presented its case is also relevant. Further, it is
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appropriate for a jury to consider the conduct of the defendant at the time of the publication of the libel. For example, was it
clearly aimed at obtaining the widest possible publicity in circumstances that were the most adverse possible to the plaintiff?
(b) The Application to the Facts of this Case
195 In this case, there was ample evidence upon which the jury could properly base their finding of aggravated damages. The
existence of the file on Casey Hill under the designation "Enemy Canada" was evidence of the malicious intention of Scientology
to "neutralize" him. The press conference was organized in such a manner as to ensure the widest possible dissemination of the
libel. Scientology continued with the contempt proceedings although it knew its allegations were false. In its motion to remove
Hill from the search warrant proceedings, it implied that he was not trustworthy and might act in those proceedings in a manner
that would benefit him in his libel action. It pleaded justification or truth of its statement when it knew it to be false. It subjected
Hill to a demeaning cross-examination and, in its address to the jury, depicted Hill as a manipulative actor.
196
It is, as well, appropriate for an appellate court to consider the post-trial actions of the defendant. It will be recalled
that Scientology, immediately after the verdict of the jury, repeated the libel, thus forcing the plaintiff to seek and obtain an
injunction restraining Scientology from repeating the libel. It did not withdraw its plea of justification until the hearing of the
appeal. All this indicates that the award of aggravated damages was strongly supported by the subsequent actions of Scientology.
197
In summary, every aspect of this case demonstrates the very real and persistent malice of Scientology. Their actions
preceding the pub lication of the libel, the circumstances of its publication, and their subsequent actions in relation to both the
search warrant proceedings and this action amply confirm and emphasize the insidious malice of Scientology. Much was made
of their apology tendered at the time of the hearing in the Court of Appeal. There is a hollow ring to that submission when it
is remembered that it was not until the fifth day of oral argument before the Court of Appeal that the apology was tendered.
Scientology can gain little comfort from such a late and meaningless apology.
198 These damages were awarded solely against Scientology and are based upon the misconduct of that appellant. There is
no question of Manning being in any way responsible for these damages. Indeed, there cannot be joint and several responsibility
for either aggravated or punitive damages since they arise from the misconduct of the particular defendant against whom they
are awarded. See, for example, Sun Life, supra, at p. 1310; Egger v. Viscount Chelmsford (or Davies) (1964), [1965] 1 Q.B.
248 (C.A.), at pp. 263 and 265; Vogel, supra, at p. 171; S.M. Waddams, The Law of Damages, 2d ed. (Aurora, Ont.: Canada
Law Book, 1991), at pp. 11-23 to 11-24. Scientology's behaviour throughout can only be characterized as recklessly highhanded, supremely arrogant, and contumacious. There seems to have been a continuing conscious effort on Scientology's part
to intensify and perpetuate its attack on Casey Hill without any regard for the truth of its allegations.
(4) Punitive Damages
(a) General Principles
199 Punitive damages may be awarded in situations where the defendant's misconduct is so malicious, oppressive, and highhanded that it offends the court's sense of decency. Punitive damages bear no relation to what the plaintiff should receive by
way of compensation. Their aim is not to compensate the plaintiff, but rather to punish the defendant. It is the means by which
the jury or judge expresses its outrage at the egregious conduct of the defendant. They are in the nature of a fine, which is
meant to act as a deterrent to the defendant and to others from acting in this manner. It is important to emphasize that punitive
damages should only be awarded in those circumstances where the combined award of general and aggravated damages would
be insufficient to achieve the goal of punishment and deterrence.
200 Unlike compensatory damages, punitive damages are not at large. Consequently, courts have a much greater scope and
discretion on appeal. The appellate review should be based upon the court's estimation as to whether the punitive damages serve
a rational purpose. In other words, was the misconduct of the defendant so outrageous that punitive damages were rationally
required to act as deterrence?
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201
This was the test formulated by Robins J.A. in Walker v. CFTO Ltd., supra. In that case, he found that the general
damages award of $908,000 was obviously sufficient to satisfy whatever need there was for punishment and deterrence. He
found that, in those circumstances, the $50,000 punitive damage award served no rational purpose. The Court of Appeal, in the
case at bar, applied the same reasoning and upheld the award of punitive damages.
202
Punitive damages can and do serve a useful purpose. But for them, it would be all too easy for the large, wealthy, and
powerful to persist in libelling vulnerable victims. Awards of general and aggravated damages alone might simply be regarded
as a licence fee for continuing a character assassination. The protection of a person's reputation arising from the publication of
false and injurious statements must be effective. The most effective means of protection will be supplied by the knowledge that
fines in the form of punitive damages may be awarded in cases where the defendant's conduct is truly outrageous.
(b) The Application to the Facts of this Case
203
There can be no doubt that the conduct of Scientology in the publication of the injurious false statement pertaining to
its "enemy" was malicious. Its publication was carefully planned and carried out in a manner which ensured its widest possible
dissemination in the most damaging manner imaginable. The allegation made against Hill was devastating. It was said that he
had been guilty of breach of trust, breach of a court order, and that his conduct and behaviour were criminal. Scientology's
actions from the time of publication, throughout the trial, and after the trial decision was rendered constituted a continuing
attempt at character assassination by means of a statement which it knew to be false. It was such outrageous conduct that it
cried out for the imposition of punitive damages.
204
There might have been some concern that, in light of the award of general and aggravated damages totalling
$800,000, there might not be a rational basis for punitive damages. However any lingering doubt on that score is resolved when
Scientology's persistent misconduct subsequent to the trial is considered. On the very next day following the verdict, Scientology
republished the libel in a press release delivered to the media. It then brought a motion to adduce fresh evidence which it stated
would have "a bearing on the reputation and credibility of the plaintiff S. Casey Hill," which, if presented at trial, "would
probably have changed the result." Its actions were such that Hill was forced to bring an application for an injunction enjoining
Scientology from republishing the libel. In his reasons for granting the injunction, Carruthers J. stated that he was forced to take
that action because "no amount awarded on account of punitive damages would have prevented or will prevent the Church of
Scientology, from publishing defamatory statements about the plaintiff." Even the injunction did not deter Scientology, which
moved to set it aside. Further, in its notice of appeal of the libel judgment, Scientology alleged that the trial judge had erred in
ruling the decision of Cromarty J. in the contempt proceedings was res judicata of the issues raised in the libel trial.
205
During the appeal, it was conceded and the evidence and events confirmed that in all likelihood, no amount of general
or aggravated damages would have deterred Scientology. Clearly, then, this was an appropriate case for an award of punitive
damages. Scientology did not withdraw its plea of justification until the first day of the oral argument in the Court of Appeal.
Nor was any apology tendered by Scientology until the fifth day of oral argument before the Court of Appeal.
206
The award of punitive damages, therefore, served a rational purpose in this case. Further, the circumstances presented
in this exceptional case demonstrate that there was such insidious, pernicious, and persistent malice that the award for punitive
damages cannot be said to be excessive. Scientology has alleged that the size of the award of punitive damages had a chilling
effect on its right to freedom of expression. However, as stated earlier, in spite of the slow and methodical progress of this case
to trial and appeal, and despite the motion brought six years before the trial which drew attention to the need for evidence,
Scientology adduced no evidence as to the chilling effect of the award. In its absence, this argument should not be considered.
It may be that different factors will have to be taken into consideration where evidence is adduced and where a member of the
media is a party to the action. However, those are considerations for another case on another day.
IV. Disposition
207

The appeal is dismissed with costs.
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CFTO Broadcast
The Toronto Church of Scientology has filed charges of contempt of court against two provincial lawyers. The Church
believes the lawyers violated a court order by opening sealed documents which were seized last year in a raid on the
Church's headquarters. A report from CFTO's Tim Webber:
Webber:
Eighteen months ago, more than one hundred O.P.P. officers stormed out of three buses and into the offices of
the Church of Scientology. They seized hundreds of thousands of documents in two days of searching. Police
said they were looking for evidence of tax fraud, consumer fraud and other indictable offences. Many of these
seized documents were deemed confidential by the Church. Some they said were confessions between priests
and penitents and they convinced a judge to order about two hundred of the documents sealed. Today, lawyers
for the Church filed charges alleging that the sealing order has been violated.
Manning:
The documents were ordered sealed by Mr. Justice Osler, pursuant to a request by counsel, in a very serious
matter, and they were opened and revealed to persons whom we say were unauthorized to so do.
Webber:
The charges are against Jerome Cooper, a lawyer for Consumer and Commercial Relations, and Crown Attorney
S. Casey Hill. The documents filed today alleged that the two convinced another Supreme Court Justice to allow
the Ministry of Consumer and Commercial Relations to view the sealed documents in the company of O.P.P.
officers. One of the lawyers being charged, Jerome Cooper, today told us he had absolutely no comment on the
matter. The trial date has already been set for the 17th of January, but lawyers for the Church of Scientology are
hoping to convince the defendants and the Court so [sic] start even sooner.
CBC Broadcast
The Church of Scientology has filed a suit against two Toronto based Crown Attorneys. The Church had its offices
raided by police and documents seized in March of 1983. Lawyers for the Church say those documents were opened
and read by persons not authorized to do so.
Manning:
They were confidential documents which have been ordered sealed by Supreme Court of Ontario Justices which
were opened with the permission of counsel for the Crown. And this constitutes, in the opinion of the Church, a
contempt of court. We've had a date set in January. But hopefully, we can get a date set earlier with the consent
of the Chief Justice of the Trial Division, or the chief Justice of Ontario on the basis that it's a very important
matter. It's important to the administration of justice.
Globe And Mail
The Church of Scientology of Toronto is asking the Supreme Court of Ontario to find a Crown prosecutor and a
lawyer with the Ontario Ministry of Consumer and Commercial Relations in contempt of court.
Morris Manning, a lawyer acting for the church, said in an interview yesterday that he has filed a motion asking for
S. Casey Hill, a prosecutor with the Ontario Ministry of the Attorney-General, and Jerome Cooper, a lawyer with the
Consumer Ministry, to be jailed or fined.
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The motion claims that Mr. Cooper misled Mr. Justice Jean-Charles Sirois of the Supreme Court of Ontario into
releasing to the Consumer Ministry documents seized by the Ontario Provincial Police in a raid on the Church's
headquarters.
The motion says Judge Sirois was not told that many of the documents had been ordered sealed by another Ontario
Supreme Court judge while the Church contests the legality of the search warrant used by the O.P.P. in the raid last year.
The motion claims Mr. Hill, who represented the Attorney-General during the search warrant hearings 'aided and
abetted in the misleading of Mr. Justice Sirois'.
A hearing on the motion has been set for January 17.
L'Heureux-Dubé J. (concurring):
208 I have had the advantage of reading the reasons of my colleague Justice Cory and, except on one point, generally agree
with them, as well as with his disposition of this appeal.
209
First, however, in order to dispel any possible confusion regarding the applicability of the Canadian Charter of Rights
and Freedoms to the common law, I note that this issue can be easily summarized in the following two principles, both of which
were first articulated by McIntyre J. in Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573:
In other words, the basic rule is that, absent government action, the Charter only applies indirectly to the common law.
210 In light of the above, I agree with Cory J. that where the common law is "challenged" on Charter grounds, a traditional
s. 1 analysis will generally not be appropriate. Instead, "Charter values, framed in general terms, should be weighed against
the principles which underlie the common law. The Charter values will then provide the guidelines for any modification to the
common law which the court feels is necessary" (para. 97). As well, I agree with Cory J. that "the party who is alleging that the
common law is inconsistent with the Charter should bear the onus of proving both that the common law fails to comply with
Charter values and that, when these values are balanced, the common law should be modified" (para. 98). Such an approach
is, in my view, consistent with the fact that, absent government action, the Charter only applies indirectly to the common law.
211
Applying this approach in the case at hand, I agree with Cory J.'s conclusion that the common law of defamation, as
it is applied to the parties in this action, is consistent with the values enshrined in the Charter. Accordingly, I agree with my
colleague that there is no need to amend or alter the common law. In particular, I agree that the "actual malice" rule adopted
by the U.S. Supreme Court in New York Times Co. v. Sullivan, 376 U.S. 254 (1964), should not be adopted into the Canadian
common law of defamation.
212
Second, the one issue on which I part company with my colleague concerns the scope of the defence of qualified
privilege. Traditionally, this court has held that the defence of qualified privilege is available with respect to reports of judicial
proceedings, but not with respect to reports of pleadings in purely private litigation upon which no judicial action has yet been
taken: Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339. The appellants, however, argue that Shallow is no longer good
law as it had been overtaken by this Court's more recent decision in Edmonton Journal v. Alberta (Attorney General), [1989]
2 S.C.R. 1326. My colleague appears to accept this argument. Accordingly, he broadens the scope of the defence of qualified
privilege, making it available with respect to reports of pleadings upon which no judicial action has yet been taken. I disagree.
In my view, Shallow and Edmonton Journal are entirely consistent. In this respect, I adopt the following statement from the
judgment of the Court of Appeal in the case at hand ((1994), 18 O.R. (3d) 385, at p. 427):
213

Subject to the above, I would dispose of this appeal as does my colleague Cory J.
Appeal dismissed.
APPENDIX A
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APPENDIX B
APPENDIX C
1. The Charter does not directly apply to the common law unless it is the basis of some governmental action.
2. Even though the Charter does not directly apply to the common law absent government action, the common law must
nonetheless be developed in accordance with Charter values. (To the same effect, see R. v. Salituro, [1991] 3 S.C.R. 654,
Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, and R. v. Park, S.C.C. No. 23876, June 22, 1995, per
L'Heureux-Dubé J. [reported at 39 C.R. (4th) 287]).
We were urged to extrapolate from Edmonton Journal the proposition that the common law of defamation should respect
such constitutional forms of expression as the reporting of information pertaining to intended court proceedings by
conferring qualified privilege on the occasion of the publication of such reports. With respect, we do not agree. Edmonton
Journal struck down, in the name of freedom of expression, statutory provisions which sought to inhibit the publication
of details of pending matrimonial and other civil actions. But it by no means follows that the publication of such details
should be accorded the mantle of qualified privilege if they are defamatory.
Edmonton Journal and Gazette Printing stand together without conflict: there is a right to publish details of judicial
proceedings before they are heard in open court, but such publication does not enjoy the protection of qualified privilege if
it is defamatory. As Duff J. noted in the extract from p. 364 of Gazette Printing set out above, no such privilege is necessary
if the statements published are true, and no such privilege is desirable if they are not true.

End of Document
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lawsuit against public participation.
I.V.B. Nordheimer J.A.:
1

The appellant, Dimitri Lascaris, appeals from the order of the motion judge that dismissed his action pursuant to s. 137.1

of the Courts of Justice Act, R.S.O. 1990, c. C.43 on the basis that it was a so-called SLAPP action. 1
2

For the reasons that follow, I would allow the appeal and set aside the order below.

Background
3
The appellant is a lawyer. He was member of the New York State Bar from 1992 to 2016, and has been a member of the
Law Society of Ontario since 2004. At the end of 2015, the appellant retired from private practice to further pursue independent
journalism, provide pro bono legal services in human rights matters and engage in other activities.
4
The appellant is an advocate for human rights. He publicly criticizes a range of states and governments for human rights
violations, including Saudi Arabia, Egypt, the United States, Canada, and Israel. The appellant advocates for Palestinian rights,
and has criticized certain actions taken by Israel.
5
The respondent B'nai Brith Canada is an independent, charitable organization involved in human rights and advocacy
initiatives. It describes itself as the primary grassroots voice for the Canadian Jewish community. It is dedicated to combating
anti-Semitism and racism. The respondent intervenes in courts on issues that it views as important to Canadians, and it publishes
articles, press releases and studies on topics that it views as being of interest to the Canadian public.
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6
In the 2015 federal election, the appellant ran as a candidate for the Green Party of Canada. Despite not securing a seat
in Parliament, in early 2016, the appellant was invited by the Green Party's leader, Elizabeth May, to become the Justice Critic
in her shadow cabinet. He took on this role in March 2016.
7
In April and May of 2016, the appellant visited Israel to meet with and interview Eritrean refugees connected to a legal
case (otherwise unrelated to this appeal). During his visit, the appellant met with Mr. Muhammad Alayan, a lawyer and author
in East Jerusalem who wanted to discuss a human rights matter. On April 30, 2016, the two met in the lobby of the appellant's
hotel for two hours. During their interaction, Mr. Alayan told appellant the following:
• One of his children, Bahaa Alayan, had been a political activist in East Jerusalem;
• To draw attention to the plight of Palestinians, Bahaa and fellow activists formed the largest ever human reading chain
around the walls of Jerusalem's Old City;
• After the peaceful reading chain, Bahaa had been repeatedly questioned and harassed by Israeli intelligence officials;
• In October 2015, he learned that his son had been killed by Israeli forces in East Jerusalem. The Israeli authorities alleged
that his son had attacked and killed adult Israeli settlers on a bus with a knife in Mr. Alayan's neighbourhood. Mr. Alayan
had not seen any evidence to support the allegations against his son and he did not believe them. Further, he stated that he
believed his son had been killed by Israeli forces extrajudicially. His son's body was never returned to the family.
• Mr. Alayan had repeatedly requested the return of his son's body, as he wanted to conduct a proper burial and wanted an
independent forensic examination to be conducted. Because he was a respected lawyer, other families in East Jerusalem
asked Mr. Alayan to also negotiate for the return of their relatives' bodies that were being similarly held by Israeli
authorities.
• After protracted negotiations, Mr. Alayan rejected the only offer made by the authorities, that the bodies would be returned
on the strict condition that they be buried within an hour of delivery to the families, precluding proper burials and ensuring
that no independent examinations could be conducted.
• Within 24 hours of rejecting the offer, Israeli authorities ordered the demolition of Mr. Alayan's family home and his
family was now homeless, living in a tent on their property.
8 Mr. Alayan stated that whatever his son may or may not have done, he believed that he and his family were being subjected
to collective punishment and this would constitute a violation of international law. Mr. Alayan asked the appellant to speak out
on his family's behalf and authorized the appellant to disclose everything he had relayed, as he had nothing to hide.
9
It was reported widely in the media that, on October 14, 2015, Bahaa Alayan boarded a public bus in Jerusalem, together
with an accomplice, and began a shooting and stabbing spree, murdering three Israeli civilians. Police arrived, and shot and
killed Bahaa Alayan. Bahaa Alayan's accomplice was captured alive and eventually found guilty of murder and terrorism-related
offences, receiving three life sentences. After this event, the Popular Front for the Liberation of Palestine issued a statement
which specifically noted that Bahaa Alayan was "one of the resistance fighters who engaged in an operation at a Zionist bus
station in Jerusalem".
10 After the meeting, the appellant conducted some of his own research into what Mr. Alayan had told him. On May 1, 2016,
the appellant posted two Facebook comments. In the first post, the appellant articulated what Mr. Alayan told him, stated that
Bahaa Alayan had been killed extrajudicially, posted a link to an article supporting this narrative, criticized the use of collective
punishment in general, and against the Alayan family in particular, and stated that "whatever Bahaa Alayan may or may not
have done, the Israeli government's treatment of Muhammad Alayan [the father] is an outrage."
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11
In a subsequent post the same day, the appellant posted a photo of himself with Mr. Alayan. He referred back to his
"preceding post", and restated that Bahaa Alayan had been killed extrajudicially and that his body had not been returned to
Mr. Alayan.
12 Upon his return to Canada, in May 2016, the appellant decided to advance a policy resolution calling on the Green Party
to support the use of peaceful boycott, divestment and sanctions ("BDS") to bring an end to Israel's occupation of Palestinian
territories.
13 Starting in June 2016, the respondent began a campaign against the Green Party, Ms. May, the appellant, and others related
to the BDS Resolution. In several statements posted to its website, the respondent stated that support for the BDS Resolution
was anti-Semitic and that one group involved in drafting the BDS Resolution had engaged in Holocaust denial and promoted
anti-Semitism.
14
On August 3, 2016, Ms. May's Chief of Staff warned the appellant that the respondent had informed Ms. May that it
intended to release an "investigation" it had conducted into the appellant and was going to make serious accusations against him.
15 On August 4, 2016, the day before the commencement of the Green Party's biannual convention, the respondent published
an article entitled "Green Party Justice Critic Advocates on Behalf of Terrorists". The article contained a photo of the appellant
with Mr. Alayan and a screen shot of the appellant's second Facebook post. The first sentence of the article stated "Dimitri
Lascaris, official Justice Critic of the Green Party of Canada, has used social media to advocate on behalf of terrorists who have
murdered Israeli civilians, a B'nai Brith Canada investigation has revealed." The article went on to describe the appellant's trip
to Israel, his meeting with Mr. Alayan, and some of the appellant's other postings on social media. The article called on Ms. May
to remove the appellant from her shadow cabinet. The appellant had not been contacted by the respondent regarding the article.
16
On August 10, 2016, the appellant gave an interview wherein he discussed the BDS Resolution and responded to the
respondent's claim that he had advocated on behalf of terrorists. He said in the interview that:
I don't know, and I don't purport to know, whether in fact [Bahaa Alayan] committed the crimes of which he is accused.
And if he actually attacked innocent civilians, I condemn that. I do not condone any attacks by anybody on any innocent
civilians or civilian infrastructure. That's against international law. It's an atrocity. And it's not to be tolerated.
17
On September 13, 2016, the appellant was removed from his position in the Green Party's shadow cabinet for refusing
to apologize for an op-ed article that he and others had written criticizing the leader of Green Party of British Columbia for
his condemnation of the BDS Resolution. On September 14, 2016, the respondent published an article praising the appellant's
removal and linking back to its previous article. It stated that the respondent had "previously urged . . . Elizabeth May to
dismiss Lascaris as justice critic after it exposed that he advocated on behalf of terrorists who murdered three Israeli civilians
in Jerusalem."
18 On December 20, 2016, the respondent published a 'year in review' article, wherein it again stated that it had exposed the
appellant for using "social media to evoke sympathy for a Palestinian terrorist."
19
On or about April 3, 2017, the appellant discovered another publication on the respondent's Twitter account, stating:
"Dimitri Lascaris resorts to supporting #terrorists in his desperation to delegitimize the State of #Israel". The tweet contained a
link to the respondent's August 4, 2016 article, which accused the appellant of being an "advocate on behalf of terrorists".
20
After the tweet, the appellant served notice upon the respondent regarding the defamatory publications under s. 5(1) of
the Libel and Slander Act, R.S.O. 1990, c. L.12. The respondent did not retract, remove, correct or edit its publications. The
appellant then served an amended statement of claim on or about July 4, 2017, and the respondent served a statement of defence
on or about August 24, 2017. In its statement of defence, the respondent pleaded justification, qualified privilege, fair comment,
and notice based defences under the Libel and Slander Act. 2
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The s. 137.1 motion
21
The respondent's motion to dismiss the action under s. 137.1 was heard on February 6 and April 20, 2018.On June 28,
2018, the motion judge released her decision in which she granted the respondent's motion and dismissed the appellant's action.
22
The motion judge found there was no doubt that the respondent's expressions related to matters of public interest, under
s. 137.1(3): at paras. 39-40. The motion judge then proceeded from that point to say that she was prepared to assume that the
appellant's claim had substantial merit, within the meaning of s. 137.1(4)(a)(i): at para. 46.
23 Turning to s. 137.1(4)(a)(ii), which requires the plaintiff to prove that the respondent has no valid defence in the proceeding,
the motion judge stated that this required the appellant to demonstrate that none of the defences raised by the respondent "could
possibly succeed": at para. 48. However, in considering the defences raised by the respondent, the motion judge found that the
appellant faced an "insurmountable hurdle" with respect to the defence of fair comment: at para. 55. Consequently, she did
not deal with the respondent's justification, qualified privilege or notice defences. The motion judge also did not consider the
"balancing" part of the test set out in s. 137.1(4)(b).
24
Regarding the issue of fair comment, the motion judge set out the constituent elements of the defence of fair comment,
as articulated in Simpson v. Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.), at para. 28:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognisable as comment;
(d) the comment must satisfy the following objective test: could any person honestly express that opinion on the
proved facts?
(e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that the
defendant was subjectively actuated by express malice.
25
The motion judge was satisfied that each constituent element was present. The motion judge had already found that the
comments were on matters of public interest. She also found that they were based on fact. The motion judge further found that
the comments were "arguably" recognizable as opinion. She referred to the view that words that appear to be statements of fact
may, in pith and substance, be properly construed as comment, "particularly in an editorial context where loose, figurative, or
hyperbolic language is used in the context of political debate, commentary, media campaigns and public discourse": at paras.
56-58.
26
Regarding the last constituent element of the defence of fair comment, the motion judge found that any person could
honestly express the opinion, on the proved facts. She found that while it might not be reasonable to hold this view, a person
could honestly believe that support for Mr. Alayan and his family constituted support for terrorists. She stated that "a person
who knows that Bahaa Alayan was allegedly involved in a terrorist attack could believe that Mr. Lascaris supported terrorists
as a result of his meeting with Mr. Muhammad Alayan and his posts online about the Alayan family": at para. 60.
27
Finally, the motion judge found that the respondent was not motivated by malice as there was no evidence that the
respondent was acting other than in the pursuit of its genuinely held beliefs: at paras. 63-64. The motion judge found that the
expressions fell within the purpose of the fair comment defence which "is the protection of freedom of expression in order to
influence public opinion on genuine public issues": at paras. 62, 65.
28 In the end result, the motion judge concluded that the appellant had not met his burden of demonstrating, under s. 137.1(4)
(a)(ii), that no valid defence exists.
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Analysis
29
Before I begin my analysis, I should note that the motion judge heard and decided the s. 137.1 motion before this court
released a series of judgments interpreting s. 137.1 in some detail: see 1704604 Ontario Ltd. v. Pointes Protection Association,
2018 ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.), and the related cases that were released simultaneously. To a large degree, the
motion judge's analysis has been overtaken by Pointes and those related authorities.
30
I begin with two observations regarding the purpose behind s. 137.1. As this court observed in Pointes, at para. 73, s.
137.1 operates as a screening device. It is not to be used as a surrogate for summary judgment: Pointes, at para. 78. The motion
is intended to be brought at the outset of the proceeding before either the plaintiff or the defendant has had the opportunity to
marshal the type of evidence that they would for a trial. Indeed, motions under s. 137.1 will often be heard before there has
been any form of pre-trial discovery.
31 The other observation is that this action has none of the recognized indicia of a SLAPP lawsuit. As pointed out in Platnick
v. Bent, 2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.), at para. 99, those indicia are:
• a history of the plaintiff using litigation or the threat of litigation to silence critics;
• a financial or power imbalance that strongly favours the plaintiff;
• a punitive or retributory purpose animating the plaintiff's bringing of the claim; and
• minimal or nominal damages suffered by the plaintiff.
32
There is no history of the appellant using litigation or the threat of litigation to silence critics. If there is any financial or
power imbalance, it would appear to be in favour of the respondent, not the appellant. There is no evidence that the appellant
has a punitive or retributory purpose in bringing this action and, as I discuss further below, the potential damages to the plaintiff
are significant.
33 In my view, the motion judge erred in her analysis in one principal respect. The burden on the appellant under s. 137.1(4)
(a)(ii) is not to show that a given defence has no hope of success. To approach s. 137.1(4)(a)(ii) in that fashion risks turning a
motion under s. 137.1 into a summary judgment motion. Rather, all that the appellant need show is that it is possible that the
defence would not succeed. As Doherty J.A. stated in Pointes, at para. 84:
The onus rests on the plaintiff to convince the motion judge that, looking at the motion record through the reasonableness
lens, a trier could conclude that none of the defences advanced would succeed. If that assessment is among those reasonably
available on the record, the plaintiff has met its onus.
34
In my view, a reasonable trier could conclude that the defence of fair comment would not succeed. It would be open
to a trier to conclude that the statements made about the appellant — namely, that he supported terrorists — were uttered as
statements of fact, not as statements of opinion. Further, even if the statements are viewed as opinion, a trier could also conclude
that, on the available facts, a person could not honestly express that opinion based on the proved facts. The fact that a person
supports a parent, whose child has committed a terrible act, does not make that person a supporter of the child's actions. A
trier might also conclude that the respondent's repetition of the statements, after the appellant expressly disavowed support for
terrorism, made the defence of fair comment unavailable.
35
While the motion judge did not deal with the other defences raised because of her conclusion on the defence of fair
comment, I must do so given the error that I have found in the motion judge's analysis. For the same reasons that I have just
outlined in dealing with the defence of fair comment, those realities could serve to defeat any defence of justification.
36
For qualified privilege to apply, the respondent must have "an interest or a duty, legal, social, or moral, to make [the
impugned statements] to the person to whom [those statements are] made": Hill v. Church of Scientology of Toronto, [1995]
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2 S.C.R. 1130 (S.C.C.), at para. 143. It is unclear what duty, of that type, the respondent could point to in order to qualify
its statements as falling within a situation of qualified privilege, which in any event is rarely available for widely circulated
publications Indeed, I note that the respondent did not pursue this defence on the appeal.
37
In the end result, in my view, the appellant has met his burden under s. 137.1(4)(a)(ii) to show that a reasonable trier
might conclude that none of the defences advanced would succeed.
38
That leaves the balancing requirement under s. 137.1(4)(b). Because of her conclusion regarding the defence of fair
comment, the motion judge did not consider the balancing requirement under s. 137.1(4)(b). Consequently, this court must do so.
39

Section 137.1(4)(b) reads:
[T]he harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest in
protecting that expression.

40
In my view, this balance clearly favours the appellant. I say that because, if the appellant's action proceeds and if the
appellant is ultimately successful, the damages to which the appellant would be entitled could be significant. Accusing any
person of supporting terrorists is about as serious and damaging an allegation as can be made in these times.
41 That reality is sufficient to establish the seriousness of the harm to the appellant and to rebut the respondent's submission
that the appellant failed to lead any evidence to show any damage to his reputation arising from the impugned statements. On
that latter point, I would adopt the observation made by Bean J. in Cooke v. MGN Ltd., [2014] EWHC 2831, [2015] 2 All E.R.
622 (Eng. Q.B.), at para. 43:
Some statements are so obviously likely to cause serious harm to a person's reputation that this likelihood can be inferred.
If a national newspaper with a large circulation wrongly accuses someone of being a terrorist or a paedophile, then in either
case (putting to one side for the moment the question of a prompt and prominent apology) the likelihood of serious harm
to reputation is plain, even if the individual's family and friends knew the allegation to be untrue. 3
See also Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 111.
42
Further, the appellant is a lawyer. A lawyer's reputation is central to his/her ability to carry on their profession. As Cory
J. said in Hill, at para. 118:
The reputation of a lawyer is of paramount importance to clients, to other members of the profession and to the
judiciary. A lawyer's practice is founded and maintained upon the basis of a good reputation for professional integrity
and trustworthiness. It is the cornerstone of a lawyer's professional life. Even if endowed with outstanding talent and
indefatigable diligence, a lawyer cannot survive without a good reputation.
43
The fact that the appellant is no longer engaged in private practice does not mean that his reputation is still not of
consequence. The appellant continues to represent clients on a pro bono basis. His reputation will mean as much to those clients
as it would to any other client, especially given the nature of the clients to whom he devotes his services.
44 In reaching that conclusion, I do not mean to suggest that the views of the respondent are not without merit or importance.
However, fair disagreements over policies and principles can be undertaken, indeed ought to be undertaken, through responsible
discourse. Whatever disagreements there may be between the appellant's views and the respondent's views, those views can
be exchanged and debated without the need for personal attacks. It remains open to the respondent to express its views on
issues that concern it, such as the BDS Resolution and broader BDS debate, for example, without engaging in speech that is
arguably defamatory.
Conclusion
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45
The appeal is allowed, the order below is set aside, and the matter is remitted to the Superior Court of Justice. The
appellant is entitled to his costs of the appeal in the agreed amount of $15,000 inclusive of disbursements and HST.
46
If the parties cannot agree on the costs of the motion below, they may make written submissions. I would note, on that
point, that s. 137.1(8) provides a presumption that there will be no costs of an unsuccessful motion under s. 137.1. The appellant
is to file his submissions within 15 days of the date of these reasons and the respondent is to file its submissions within 10 days
thereafter. No reply submissions are to be filed and each party's submissions shall not exceed five pages.
Doherty J.A.:
I agree.
G. Pardu J.A.:
I agree.
Appeal allowed.
Footnotes
1

Strategic Litigation against Public Participation ("SLAPP").

2

In its statement of defence, the respondent raises issues regarding the timing of the notice that the appellant provided. The motion
judge briefly adverted to (but did not deal with) this defence. The parties did not address this issue in their written submissions to this
court. As a result, I do not view it as necessary to deal with this defence in these reasons.

3

This passage was cited with approval in Lachaux v. Independent Print Ltd., [2017] EWCA Civ 1334, [2018] Q.B. 594 (Eng. & Wales
C.A. (Civil)), at paras. 65-66.

End of Document
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MOTION by derfendants to strike particulars of pleadings.
Perell J.:
1 The Defendants, who I shall refer to as: (a) Mrs. McFarlane; and (b) Mr. McFarlane and his businesses, bring a motion to
strike 15 paragraphs (i.e., paragraphs 28, 50, 52-55, 75-77, 97-100, and 105-106 of the Statement of Claim).
2 The Plaintiffs, who I shall refer to as the "New-XTG Group" do not concede that any of these paragraphs should be struck,
but they do concede that the Statement of Claim does not disclose a cause of action for fraudulent or negligent misrepresentation,
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or unlawful interference with economic relations, and, therefore, the New-XTG Group offers to strike the references to those
causes of action (i.e., paragraphs 1(a)(i)(5) and (8), 1(b)(i)(3) and (6), and 1(c)(iii)(5) and (8)) from the Statement of Claim,
without prejudice to their rights to seek leave to amend the Statement of Claim to assert those causes of action in the future.
3
I shall ignore the New-XTG Group's concession as such, and for the reasons that follow, I shall: (a) strike out paragraph
28 of the Statement of Claim, which is the essential paragraph that joins Mrs. McFarlane to the action; (b) strike her joinder to
the action; (c) grant leave to New-XTG Group to deliver an amended Statement of Claim to plead an amended claim against
Mrs. McFarlane and to rejoin her to the action within 30 days; (d) strike out the claim for interference with economic relations
in paragraph 1 of the Statement of Claim with leave to amend within 30 days; and (e) otherwise dismiss Mr. McFarlane and
his businesses' motion to strike.
4
The New-XTG Group is a group of subsidiary or associated corporations that supply computer and technology products
and services. The New-XTG Group consists of: 2393134 Ontario Inc., XTG Holdings (Ontario) Inc., IT Xchange (Ontario)
Corp., XTG Holdings (USA) Inc., XTG Holdings 2 (USA) Inc., IT Xchange Financial Services (2013) Inc., Partstock Computer
(2013) Inc., IT Xchange (2013) Corp., and Bluerange Technology (2013) Corp.
5 The New-XTG Group purchased its assets and business from the XTG Group, which was a group of corporations established
by Mr. McFarlane in 1996 and which business had grown to be an integrated global operation with head offices in Oakville,
Ontario and Morrisville, North Carolina.
6 Mr. McFarlane was the majority shareholder and CEO of the XTG Group until June 6 2013, when pursuant to what has been
called the "Ceding Letter," he agreed to relinquish all his authority as an officer and employee of the XTG Group. In October
2013, the XTG Group, then under the management of a court appointed receiver, dismissed Mr. McFarlane as an employee.
7
Mr. McFarlane lost his businesses and his employment because the XTG Group defaulted on a $36.9 million loan to
Callidus, and it enforced its security for the loan. The loan, among other things, was secured by Mr. McFarlane's personal
guarantee. The Ceding Letter was part of a Forbearance Agreement between the XTG Group and Callidus. On October 10,
2013, Callidus obtained the appointment of Duff & Phelps Canada Restructuring Inc. as Court-Appointed Receiver of the XTG
Group. The Receiver sold Mr. McFarlane's former businesses to the New-XTG Group.
8 In this action, the New-XTG Group alleges that after his departure from the XTG Group, Mr. McFarlane started up a rival
group of corporations by misappropriating New-XTG's assets, including its human resources of employees and its goodwill
of customers and clients.
9
Thus, the New-XTG Group sues: Mr. McFarlane; Triathlon Computer, LLC, Xchange Technology Rentals, Inc.; and
Xchange Technology Group, Inc. for $10 million for: (1) breach of fiduciary duty; (2) inducing breach of non-disclosure
and non-solicitation agreements; (3) breach of the Ceding Letter; (4) breach of the duty of confidentiality; (5) fraudulent or
negligent misrepresentation; (6) injurious falsehood; (7) false and misleading statements in contravention of s. 36 and s. 52
of the Competition Act; (8) unlawful interference with the Plaintiffs' economic relations; (9) misappropriation of business
opportunities; (10) conversion; and (11) unjust enrichment.
10
The New-XTG Group also sues the former XTG Group employees whom it alleges were lured away by Mr. McFarlane
to join his rival businesses. Thus, it sues the Defendants, Dean Pejcinovski, Ashley Rusak, Christopher DesBrisay, Simon Lam,
Josh Wilshire, Randy Markovich, Eric Estes, Lee Chambers, Michael Thomas, Mauro Sinagoga, and AnneMarie Gutierrez for
$10 million for: (1) breach of non-disclosure and non-solicitation agreements; (2) breach of the duty of confidentiality; (3)
fraudulent or negligent misrepresentation; (4) injurious falsehood; (5) false and misleading statements in contravention of s.
36 and s. 52 of the Competition Act; (6) unlawful interference with the Plaintiffs' economic relations; (7) misappropriation of
business opportunities; (8) conversion; and (9) unjust enrichment.
11 Further, the New-XTG Group sues Cathy McFarlane, who is Mr. McFarlane's wife. It alleges that during Mr. McFarlane's
tenure as CEO of the XTG Group, "certain assets including the Defendant Triathlon Computer LLC, were put into Mrs.
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McFarlane's name." The New-XTG Group alleges that Triathlon Computer was one of XTG Group's divisions and operated
as a subsidiary of the business.
12
Thus, there are three classes of Defendants; namely: (1) Mr. McFarlane and his businesses; (2) the former employees
of the XTG Group; and (3) Mrs. McFarlane.
13
As against all the Defendants, the New-XTG Group claims: (1) an accounting of moneys received from their
wrongful conduct; (2) disgorgement of moneys received from their wrongful conduct; (3) punitive damages of $500,000;
(4) a variety of interim, interlocutory and permanent restrictive and mandatory injunctions and declarations; and (5) in the
alternative, damages of $10 million for conspiracy to commit: (i) breach of fiduciary duty; (ii) breach of non-disclosure and
non-solicitation agreements; (iii) breach of the Ceding Letter; (iv) breach of the duty of confidentiality; (v) fraudulent or
negligent misrepresentation; (vi) injurious falsehood; (vi) false and misleading statements in contravention of s. 36 and s. 52
of the Competition Act; (vii) unlawful interference with the Plaintiffs' economic relations; (viii) misappropriation of business
opportunities; (ix) conversion; and (x) unjust enrichment.
14
The New-XTG Group's claim is primarily against Mr. McFarlane, and in the Statement of Claim it pleads that before
leaving the XTG Group, he changed the Non-Disclosure and Non-Solicitation Agreements of some of its employees and before
and after leaving he induced employees to breach their contracts with the XTG Group. It is alleged that he misappropriated
confidential information, computers, databases, and trade secrets and that he induced various employees to leave XTG Group to
join his new competing business, which wrongfully used Triathlon Computer, which had operated as an XTG Group division,
as a business vehicle for competing for business. It is alleged that Mr. McFarlane and the former employees disparaged and
published false information about their former employer, the XTG Group.
15 The New-XTG Group pleads that the Defendants engaged in unfair or deceptive acts or methods of competition to usurp
the use of the XTG Group's subsidiary, Triathlon Computer, to directly compete with the XTG Group and to interfere with and
disrupt the New-XTG Group's economic relations. It pleads that it has suffered irreparable injury that cannot be adequately
compensated by monetary damages, including without limitation, disclosure of confidential information, loss of proprietary
information, loss of business opportunities, and loss of reputation and goodwill.
16
Mrs. McFarlane and Mr. McFarlane and his businesses bring this motion to strike paragraphs from the Statement of
Claim. As noted above, the attacked paragraphs are paragraphs 28, 50, 52-55, 75-77, 97-100, and 105-106, which state:
28. The Defendant, Cathy McFarlane ("Ms. McFarlane"), is the wife of McFarlane. During McFarlane's tenure as Chief
Executive Officer of the XTG Group, certain assets rightfully belonging to the XTG Group, including the Defendant
Triathlon, were put into Ms. McFarlane's name.
50. Prior to his departure and continuing to do so after, McFarlane engaged in a directed campaign to undermine the
XTG Group's business. This campaign included soliciting the Employee Defendants and other XTG Group employees,
making false statements regarding the viability of the XTG Group's future business and stealing confidential and trade
secret information.
52. In addition, McFarlane solicited the Employee Defendants by making false and deceiving statements with regard to
the continued viability of the XTG Group, including, but not limited to, stating that:
(a) "The XTG Group will not last beyond the next six months, a year at best";
(b) "The XTG Group is losing money rapidly and I have insider knowledge that the XTG Group will be closed by
July 2014";
(c) "The XTG Group is planning to do a massive layoff in July 2014";
(d) "There is no one running the XTG Group";
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(e) "The XTG Group is losing $2 million a month";
(f) "The XTG Group is going out of business";
(g) "The XTG Group is being dismantled"; and
(h) "The XTG Group is winding down its business units".
53. McFarlane knew that the statements were false or, in the alternative, acted with reckless disregard of the statement's
truth or falsity.
54. McFarlane knew or should have known that the false statements would cause pecuniary loss to the XTG Group.
55. The XTG Group has been harmed by the statements made by McFarlane. Without restricting the generality of the
foregoing, the XTG Group has incurred costs of having to replace and train employees to fill the positions vacated by
the Employee Defendants.
75. In allowing or acquiescing to the reduction of the duration of the Non-Disclosure & Non-Solicitation Agreement,
the Employee Defendants and McFarlane conspired together to harm the XTG Group for their direct or indirect benefit.
Specifically, McFarlane and the Employee Defendants conspired to reduce the duration of their contractual obligation not
to solicit the XTG Group Customers in order to wrongfully solicit those customers and obtain the business for Triathlon,
McFarlane and Ms. McFarlane (the "Conspiracy").
76. The Defendants wrongfully conspired with one another with the intent to and for the purpose of committing the
tortious acts as more fully set forth herein, and including, but not limited to, commercially disparaging and publishing false
information about the XTG Group regarding its business viability, tortiously interfering with the XTG Group's contracts
and economic relations and confidential and proprietary information of the XTG Group.
77. In furtherance of the Conspiracy, McFarlane, prior to his termination but after ceding power as the Chief Executive
Officer, acted in concert with other employees of the XTG Group to wrongfully change the Non-Disclosure & NonSolicitation Agreement of at least one employee to reduce the duration of such employee's obligations. Such attempted
modifications would benefit the Defendants, at the expense and detriment of the XTG Group.
97. In his attempts to solicit XTG Group Customers to Triathlon, McFarlane and the Employee Defendants have made
a significant number of false and misleading statements to the XTG Group Customers about the XTG Group's business
viability. These misrepresentations include that the XTG Group is winding down some of its business units, or being
completely dismantled, and that the XTG Group employees have been or will be without employment.
98. McFarlane and the Employee Defendants knew that the statements were false or, in the alternative, acted in reckless
disregard of the statements' truth or falsity.
99. McFarlane and the Employee Defendants knowingly and intentionally made the false statements to cause pecuniary
loss or reasonably should have recognized that their statements would result in pecuniary loss to the XTG Group, and
would benefit Triathlon.
100. As a result, the XTG Group's reputation has been harmed and it has suffered and will continue to suffer loss. Without
restricting the generality of the foregoing, the XTG Group's customers and suppliers, having heard the false statements
from the Defendants, requested assurances from the XTG Group that it can continue to service and operate adequately and
that, going forward, the customers and suppliers will be hesitant in its dealings in the industry.
105. The Defendants further engaged in deceptive and unfair competition as they have created new entities with deceivingly
similar names to the XTG Group (e.g., "Xchange Technology Group, Inc.") for the purpose of confusing the marketplace
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and customers of the XTG Group. Adding to the confusion, the Defendants have intentionally and maliciously published
false and misleading statements regarding the continued viability of the XTG Group, which has impacted the XTG Group's
economic relations.
106. The Defendants are using confidential and trade secret information of the XTG Group to directly and unfairly compete
with the Plaintiffs and are disrupting the XTG Group's economic relations by disseminating false and misleading statements
regarding the business viability of the XTG Group.
17
I agree with Mrs. McFarlane's submission that no reasonable cause of action has been pleaded against her. The truth of
the matter is that no elements of any cause of action are pleaded against her, and she does not appear to be a necessary party
to the claims against other Defendants.
18 Apart from paragraph 28 of the Statement of Claim, Mrs. McFarlane is barely mentioned in the pleading, and rather, she
is simply lumped together with Mr. McFarlane, his businesses, and the former employees of the XTG Group as a Defendant to
the conspiracy claim. What role she played in any conspiracy or in any cause of action, apart from being the recipient of the
shares of a company owned by her husband and transferred to her before the XTG Group defaulted on its loan, is not explained.
What she did with respect to any of the myriad causes of action is not elucidated at all. There is nothing for her to defend, and
even a general denial of the allegations made against her is nonsensical because no allegations of the elements of a claim are
made against her. I, therefore, dismiss the action against her without prejudice and with leave for the Plaintiffs to deliver an
Amended Statement of Claim against her within 30 days.
19
Turning then to Mr. McFarlane and his businesses' motion to strike paragraphs 50, 52-55, 75-77, 97-100, and 105-106
from New-XTG Group, this is a motion pursuant to Rule 21, but Mr. McFarlane is candid to concede that the problem with
the Statement of Claim is not that it is plain and obvious that the New-XTG Group cannot plead a reasonable cause of action,
rather, the problem is that the New-XTG Group has not yet done so.
20
The most important rule about pleadings is rule 25.06(1), which provides that every pleading shall contain a concise
statement of the material facts on which the party relies for the claim or defence, but not the evidence by which those facts are
to be proved. This rule directs the disclosure of the "material" facts, which include facts that establish the constituent elements
of the claim or defence. The causes of action must be clearly identifiable from the facts pleaded and the cause of action must be
supported by facts that are material: Cerqueira v. Ontario, 2010 ONSC 3954 (Ont. S.C.J.) at para. 11. If a material fact necessary
for a cause of action is omitted, the statement of claim is bad and the remedy is a motion to strike the pleadings, not a motion for
particulars: Region Plaza Inc. v. Hamilton-Wentworth (Regional Municipality) (1990), 12 O.R. (3d) 750 (Ont. H.C.); Balanyk
v. University of Toronto, [1999] O.J. No. 2162 (Ont. S.C.J.).
21
The elements of a claim of negligent misrepresentation are: (1) duty of care based on a special relationship between the
plaintiff and the defendant; (2) an untrue, inaccurate, or misleading representation; (3) the defendant making the representation
negligently; (4) the plaintiff having reasonably relied on the misrepresentation; and, (5) the plaintiff suffering damages as a
consequence of relying on the misrepresentation: Queen v. Cognos Inc., [1993] 1 S.C.R. 87 (S.C.C.).
22
The elements of a claim of fraudulent misrepresentation are: (1) a false statement by the defendant; (2) the defendant
knowing that the statement is false or being indifferent to its truth or falsity; (3) the defendant having an intent to deceive
the plaintiff; (4) the false statement being material and the plaintiff having been induced to act; and, (5) the plaintiff suffering
damages: Parna v. G. & S. Properties Ltd. (1970), 15 D.L.R. (3d) 336 (S.C.C.) at p. 344; Fiorillo v. Krispy Kreme Doughnuts
Inc. (2009), 98 O.R. (3d) 103 (Ont. S.C.J. [Commercial List]) at paras. 66-67; Peek v. Derry (1889), L.R. 14 App. Cas. 337
(U.K. H.L.).
23
Relying on the what the British Columbia Court of Appeal stated in Chudy v. Merchant Law Group, 2008 BCCA 484
(B.C. C.A.) at para. 168 and what Justice Cameron stated in Balanyk v. University of Toronto, supra at para. 28, New-XTG
Group submits that the impugned paragraphs contain insufficient material facts to support claims for fraudulent or negligent
misrepresentation.
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In Chudy v. Merchant Law Group, the British Columbia Court of Appeal stated:
It is a fundamental rule that fraud must be scrupulously pleaded: Rainbow Indust. Caterers Ltd. v. C.N.R. (1988), 30
B.C.L.R. (2d) 273 at 303, 54 D.L.R. (4th) 43 (C.A.), Wallingford v. Mutual Society (1880), 5 A.C. 685 (H.L.) at 697. The
rule is embodied in Rule 19(11), which requires a pleader alleging fraud to state in the pleading "full particulars, with dates
and items if applicable." The purpose of the rule is to give notice of the claim in order to prevent the opposite party being
taken by surprise and to allow him or her to prepare to meet the claim. To find fraud without notice and an opportunity to
be heard denies the condemned litigant a hearing contrary to the rules of natural justice and vitiates the finding (Canada
Trustco Mortgage Company v. Renard, 2008 BCCA 343, paras. 34-42).

25

In in Balanyk v. University of Toronto, Justice Cameron stated:
The full particulars of allegations of fraud, breach of trust or misrepresentation required by Rule 25.06(8) must set out
precisely what each allegation of such wrongful act is, and the when, what, by whom and to whom of the relevant
circumstances.

26 I agree with the sentiments of the courts in Chudy v. Merchant Law Group and Balanyk v. University of Toronto, but these
sentiments do not assist Mr. McFarlane in the immediate case because the challenged paragraphs must be read in the context of
the whole Statement of Claim and not just in the context of 15 impugned paragraphs. The Statement of Claim is no masterpiece,
but it does not have to be a masterpiece, and read in its entirety, it is adequate for Mr. McFarlane and his businesses to know
the nature of the fraudulent misrepresentation and negligent misrepresentation claims being made against them.
27 When the whole Statement of Claim is read, the details that New XTG-Group submits are missing turn out to be more in
the nature of missing particulars than missing material facts to constitute a cause of action. In my opinion, the misrepresentation
claims are adequately pleaded.
28

Much the same thing can be said about the New XTG-Group's complaints about the cause of action for injurious falsehood.

29
The elements of a claim of injurious falsehood are: (1) the publication of false statements reflecting adversely on the
plaintiff's business, property, or title to property; (2) the statements are made maliciously without just cause or excuse; (3) the
statements are calculated to induce persons not to deal with the plaintiff; and, (4) the plaintiff suffered damages: Lysko v. Braley
(2006), 79 O.R. (3d) 721 (Ont. C.A.) at paras. 133-34.
30

In my opinion, read as a whole, the Statement of Claim pleads the material facts of this cause of action.

31
Turning to the claim of civil conspiracy, the elements of this claim are: (1) two or more defendants make an agreement
to injure the plaintiff; (2) the defendants: (a) use some means (lawful or unlawful) for the predominate purpose of injuring the
plaintiff, or (b) use unlawful means with knowledge that their acts were aimed at the plaintiff and knowing or constructively
knowing that their acts would result in injury to the plaintiff; (3) the defendants act in furtherance of their agreement to
injure; and, (4) the plaintiff suffers damages as a result of the defendants' conduct: Hunt v. T & N plc, [1990] 2 S.C.R. 959
(S.C.C.); Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452 (S.C.C.); Normart
Management Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.); Knoch Estate v. Jon Picken Ltd. (1991),
4 O.R. (3d) 385 (Ont. C.A.); Pro-Sys Consultants Ltd. v. Microsoft Corp., 2013 SCC 57 (S.C.C.).
32
It should be noted that there are, doctrinally speaking, two types of civil conspiracy; namely: (1) unlawful means
conspiracy; and (2) predominant purpose conspiracy (intention to injure conspiracy). The second type of conspiracy has the
potential of making group activity unlawful notwithstanding that the alleged misconduct would be lawful for an individual. It
should also be noted that the unlawful conduct for the tort of civil conspiracy is different than the unlawful conduct that is a
constituent element of the tort of intentional interference with economic relations: Agribrands Purina Canada Inc. v. Kasamekas,
2011 ONCA 460 (Ont. C.A.).
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33
In Pro-Sys Consultants v. Microsoft, supra at para. 74, Justice Rothstein described predominant purpose conspiracy as
follows:
Predominant purpose conspiracy is made out where the predominant purpose of the defendant's conduct is to cause injury
to the plaintiff using either lawful or unlawful means, and the plaintiff does in fact suffer loss caused by the defendant's
conduct. Where lawful means are used, if their object is to injure the plaintiff, the lawful acts become unlawful (Canada
Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452, at pp. 471-72).
34 In my opinion, in the case at bar, reading the totality of the Statement of Claim, New XTG-Group has adequately pleaded
a claim for unlawful means conspiracy and a claim for predominant purpose conspiracy.
35
There is, however, merit in Mr. McFarlane's submissions that the Statement of Claim does not properly plead a cause
of action for intentional interference with economic relations.
36
A defendant commits the tort of an intentional interference with economic relations when: (a) he or she commits an
unlawful act against a third party (i.e. an act that would be actionable if the third party had suffered loss); and, (b) he or she intends
to economically harm the plaintiff or he or she intentionally harms the plaintiff for some ulterior purpose. This intentional tort
is available even if the plaintiff has another claim against the defendant arising from the alleged misconduct. The tort allows a
plaintiff to sue a defendant for economic loss resulting from the defendant's unlawful act against a third party: Bram Enterprises
Ltd. v. A.I. Enterprises Ltd., 2014 SCC 12 (S.C.C.).
37
In my opinion, the material facts to support a claim for intentional interference with economic relations have not been
pleaded. The remedy for this deficiency is to strike this claim from paragraph 1 of the Statement of Claim with leave to amend
the Statement of Claim to properly plead the claim within 30 days from the release of these Reasons for Decision.
38 Although the impugned paragraphs do not provide the missing elements for the claim, these paragraphs are material facts
for one or more of New-XTG Group's other causes of action and accordingly, these paragraphs should not be struck.
39 Orders accordingly. If the parties cannot agree about the matter of costs, they may make submissions in writing, beginning
with the moving Defendants within 20 days after the release of these Reasons for Decision followed by New-XTG Group's
submissions within a further 20 days. I alert the parties, that my current inclination is to order costs to Mrs. McFarlane in any
event of the cause and otherwise order the costs of this motion in the cause.
Motion granted in part.

End of Document
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MOTION by plaintiff for summary judgment on guarantee and to enforce mortgage.
Newbould J.:
1
The plaintiff ("Callidus") moves for summary judgment on a guarantee made by the defendant Jeffery McFarlane of
obligations of Xchange Technology Group LLC and companies related to it ("XTG") and to enforce a mortgage given by Mr.
McFarlane in support of his guarantee.
2 The documentation in this case is not without its complexities. Callidus says that Mr. McFarlane is liable for US $3million
plus interest and the costs of enforcing its security. Mr. McFarlane says that it has valid defences and that there is no basis for
summary judgment. For the reasons that follow, Callidus is entitled to summary judgment as requested.
Factual background
3
Mr. McFarlane is the former President and CEO of XTG. Historically, XTG obtained traditional operating capital and
financing from Royal Bank of Canada and then PNC Bank under various credit facilities. On October 11, 2012, Callidus
purchased XTG's then outstanding debt to PNC Bank pursuant to an Amended and Restated Loan Agreement. Callidus paid
US $11.6 million for the purchase of the XTG debt and charged a facility fee of US $2.25 million. In contrast to the Royal Bank
of Canada and PNC Bank, Callidus is a high risk distressed debt lender with substantially higher interest rates.
4
Callidus obtained a guarantee from Mr. McFarlane of all obligations of XTG to Callidus limited to US$3 million plus
interest at the rate in the XTG loan agreement plus costs of enforcing the guarantee.
5
XTG went into default under its loan agreement with Callidus. It blames Callidus for this. XTG entered into negotiations
in June 2013 with Callidus for a forbearance agreement to avoid immediate enforcement upon the XTG debt. In conjunction
with those negotiations, the limited guarantee was amended again on June 6, 2013. It is the language of the amended guarantee
("Guarantee") that is in issue.
6 Mr. McFarlane's affidavit states that he was alarmed by Callidus' lending tactics and practices and was particularly alarmed
by Callidus' high fees and accumulating charges. As a result, he insisted that he would not be responsible for any portion of
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the XTG debt that arose from Callidus' fees, past or future and the Guarantee was amended to reflect that concern. He was not
cross-examined on this part of his affidavit.
7

The Guarantee as amended thus provided::
2.1 The undersigned ("Guarantor") hereby jointly and severally (if more than one) guarantees payment to the Lender, upon
demand therefore being made upon the undersigned, of all Obligations (as defined in the Loan Agreement) now or at any
time and from time to time hereafter due or owing to the Lender from or by the Borrowers or by any successor of the
Borrowers, excluding however the $2,250,000 Facility Fee as defined in the Loan Agreement or any forbearance fee
charged by Lender in connection with any forbearance agreement with Borrowers, limited to the lesser of:
x) the Limited Principal Amount [$3 million] or
y) provided that Guarantor is in compliance with the terms of the letter agreement dated June 6, 2013, by which
Guarantor suspended and relinquished powers and authorities over the Borrowers ("Letter Ceding Authority"), the
Deficiency Amount,
in each case as defined below, plus interest thereon at the rate of interest applicable to such Obligations (or the applicable
rates of interests if different rates of interest apply to different parts of such obligations), from and including the date of
demand until payment, and legal or other costs, charges and expenses. [Emphasis added]

8

Deficiency Amount is defined as:
...the amount of the Obligations, excluding however the $2,250,000 Facility Fee as defined in the Loan Agreement
or any forbearance fee charged by Lender in connection with any forbearance agreement with Borrowers, that remains
outstanding at the end of the Collateral Liquidation Period.
[Emphasis added]

9
Apart from the facility fee of US $2.25 million, there were two further forbearance fees later charged by Callidus of US
$250,000 each so that the total fees Mr. McFarlane was not responsible for were US $2.75 million.
10 On July 26, 2013 Callidus issued a demand for payment to XTG on all loan facilities. The letter was also addressed to Mr.
McFarlane as a guarantor of the loans and stated that notice was being given to the borrowers and the guarantors that multiple
events of default had occurred and were continuing.
11
On August 3, 2013, Callidus, XTG, and McFarlane, as guarantor, entered into a Forbearance Agreement. Under the
Forbearance Agreement:
(a) Callidus extended the time period for enforcement of the XTG debt to August 15, 2013;
(b) Callidus charged a forbearance fee of US $250,000, which was then added to the XTG debt;
(c) XTG and Mr. McFarlane provided a very broad release to Callidus that provided that they had no defences, set-offs or
counterclaims with respect to the XTG loans and no causes of action against Callidus.
12
Also on August 3, 2013 Mr. McFarlane signed a letter to Callidus in which he confirmed that he had relinquished his
powers as an officer and director of XTG and that those powers could be carried out by Mr. Alan Rupp, the CFO of XTG.
13
Following expiry of all forbearance periods under the Forbearance Agreement, Callidus applied to the Ontario Superior
Court of Justice for the appointment of Duff & Phelps Canada Restructuring Inc. as receiver of XTG and the order was made
by Justice Morawetz (as he then was) on October 29, 2013. The order authorized the receiver to accept a stalking horse asset
purchase agreement which contained a credit bid for the assets of XTG by a nominee numbered company owned by Callidus
and provided for a sales process to be undertaken by the receiver. The order provided that if a superior bid was not received and

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

3

Callidus Capital Corp. v. McFarlane, 2016 ONSC 3451, 2016 CarswellOnt 8479
2016 ONSC 3451, 2016 CarswellOnt 8479, 267 A.C.W.S. (3d) 116

490

accepted by the receiver within the time for the sales process, the receiver was entitled to complete the stalking horse transaction
without further approval of the court, but the receiver was required to apply for an appropriate vesting order.
14 In his endorsement made in connection with the receivership order, Morawetz J. said the following regarding the stalking
horse bid:
12 The record also establishes that, based on the results of the recent refinancing efforts and the liquidation analysis of the
XTG Group's assets prepared Duff & Phelps, it appears that, if the XTG Group's businesses and assets are liquidated or
sold to a third party, Callidus will incur a substantial shortfall such that there is no value for creditors ranking subordinate
to Callidus.
13 Callidus takes the position that, rather than incur a loss in the recovery of its loans, it would prefer to restructure the XTG
Group's businesses and assets, with a view to improving its recovery in the future. In the anticipation of this application,
a newly incorporated company owned and controlled by Callidus, executed and delivered the Stalking Horse Offer. The
Stalking Horse Offer covers all of XTG Group's business and assets, including the shares of the foreign affiliates. The
purchase price would be the amount owing to Callidus by the XTG Group at the date of closing, plus priority payables as
of the date of closing, less $3 million. The purchase price will be satisfied, in part, by credit bid and, in part, by payment
or assumption of priority payables. 1
15
Mr. McFarlane was represented by counsel at the hearing before Morawetz J. There is no indication in the endorsement
that he objected to the approval of the stalking horse bid. Morawetz J. did state, however, at the conclusion of his endorsement
that the parties were in agreement that nothing in the order shall affect any defences that Mr. McFarlane may have with respect
to the personal guarantee he granted to Callidus.
16
The receiver undertook the sales process as provided for in the receivership order. No offers were submitted by the bid
deadline. On November 19, 2013 the receiver advised Callidus that it was the successful bidder and that the receiver would
apply to the court for a vesting order contemplated by the receivership order.
17
The vesting order as drafted provided for a declaration that the sale was to be approved and that it was commercially
reasonable. The order was changed to remove that draft provision and to replace it with the words "as no Superior bid was
received in the Sales Process" the receiver was authorized to complete the transaction.
Analysis
18 The Guarantee is a commercial agreement and should be construed accordingly. The principles are well known. Winkler
C.J.O. articulated the test for construing a commercial contract in Salah v. Timothy's Coffees of the World Inc. (2010), 74 B.L.R.
(4th) 161 (Ont. C.A.) as follows:
16 The basic principles of commercial contractual interpretation may be summarized as follows. When interpreting a
contract, the court aims to determine the intentions of the parties in accordance with the language used in the written
document and presumes that the parties have intended what they have said. The court construes the contract as a whole,
in a manner that gives meaning to all of its terms, and avoids an interpretation that would render one or more of its terms
ineffective. In interpreting the contract, the court must have regard to the objective evidence of the "factual matrix" or
context underlying the negotiation of the contract, but not the subjective evidence of the intention of the parties. The
court should interpret the contract so as to accord with sound commercial principles and good business sense, and avoid
commercial absurdity. If the court finds that the contract is ambiguous, it may then resort to extrinsic evidence to clear
up the ambiguity.
19 In Kentucky Fried Chicken Canada v. Scott's Food Services Inc. (1998), 41 B.L.R. (2d) 42 (Ont. C.A.) Goudge J.A. stated
the following regarding the interpretation of a commercial agreement at para. 27
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Where, as here, the document to be construed is a negotiated commercial document, the court should avoid an interpretation
that would result in a commercial absurdity. City of Toronto v. W.H. Hotel Ltd. (1966), 56 D.L.R. (2d) 539 at 548 (S.C.C.).
Rather, the document should be construed in accordance with sound commercial principles and good business sense;
Scanlon v. Castlepoint Development Corporation et al. (1992), 11 O.R. (3d) 744 at 770 (Ont.C.A.). Care must be taken,
however, to do this objectively rather than from the perspective of one contracting party or the other, since what might
make good business sense to one party would not necessarily do so for the other.
20
I take the principles in Kentucky Fried Chicken and in Salah, the latter adopted by Cronk J.A. in Downey v. Ecore
International Inc., 2012 ONCA 480 (Ont. C.A.) and by Juriansz J.A. in Ariston Realty Corp. v. Elcarim Inc., 2014 ONCA 737
(Ont. C.A.), as the applicable principles governing this case. See also Unique Broadband Systems Inc., Re, 2014 ONCA 538
(Ont. C.A.) at para. 88. 2 They are consistent with the principles enunciated by Rothstein J. in Creston Moly Corp. v. Sattva
Capital Corp., 2014 SCC 53 (S.C.C.).
21
It is contended by Mr. McFarlane that if there is any ambiguity it should be resolved in his favour because of the contra
preferentum rule. Reference is made to Manulife Bank of Canada v. Conlin, [1996] 3 S.C.R. 415 (S.C.C.) in which it was stated
that if there was an ambiguity in the guarantee that was at issue, it should be resolved in favour of the guarantor because of
the contra preferentum rule. I do not think that case is applicable. It involved a typical guarantee form drafted by the bank.
Cory J. did state:
In my view, it is eminently fair that if there is any ambiguity in the terms used in the guarantee, the words of the documents
should be construed against the party which drew it, by applying the contra proferentum rule.
22
However, this statement was preceded by his comments that made clear that he was speaking of a guarantee that was
considered to be a contract of adhesion in which the guarantor had no role to play in the language of the guarantee:
In many if not most cases of guarantees a contract of adhesion is involved. That is to say the document is drawn by the
lending institution on a standard form. The borrower and the guarantor have little or no part in the negotiation of the
agreement. They have no choice but to comply with its terms if the loan is to be granted.
23 That is not the case here. The amended Guarantee and the Forbearance Agreement were all settled and signed at the same
time on August 3, 2011. Mr. McFarlane was represented by Norton Rose who negotiated terms. It is clear that the language of the
amended guarantee restricting the liability of Mr. McFarlane to exclude liability for the $2.75 million facility and forbearance
fees was inserted at the insistence of Mr. McFarlane. It is that very provision that is at issue.
24 I do not see room for the contra preferentum rule in these circumstances. The rule is one of general application whenever
there is ambiguity in the meaning of a contract which one of the parties as the author of the document offers to the other, with
no opportunity to modify its wording. See Hillis Oil & Sales Ltd. v. Wynn's Canada Ltd., [1986] 1 S.C.R. 57 (S.C.C.) at para.
17. The rule applies to contracts and other documents on the theory that any ambiguity in a term of a contract must be resolved
against the author if the choice is between him and the other party to the contract who did not participate in its drafting. See
McClelland & Stewart Ltd. v. Mutual Life Assurance Co., [1981] 2 S.C.R. 6 (S.C.C.) at p. 15. In any event, I do not see any
ambiguity in the terms of the amended Guarantee.
25 The amended Guarantee provides that Mr. McFarlane will be liable for all of the Obligations [approximately $37 million],
"excluding however" the facility and forbearance fees [$2.75 million], limited to the lesser of the Limited Principal Amount
[$3 million] or the Deficiency Amount [$37 million less $2.75 million, or $34.25 million]. In dollar terms, Mr. McFarlane
guaranteed $34.25 million with his liability limited to $3 million.
26 What has given rise to the dispute are the terms of the asset purchase agreement derived from the credit bid of the Callidus
owned subsidiary. The purchase price was the amount of the obligations of XTG to Callidus at the closing date less $3 million,
i.e. $37 million less $3 million, or $34 million. 3 The purchase price was to be paid by the payment or assumption of priority
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payables owing by XTG to third parties with the balance to be the assumption by the purchaser [the Callidus wholly owned
subsidiary] of the XTG obligations to Callidus less $3 million.
27 Mr. McFarlane argues that as he guaranteed obligations of $34.25 million and as the purchase price on the credit bid was
$34 million, he his liable for only $250,000. I do not agree. The obligations of XTG were not extinguished by the credit bid
APA. There is still $3 million outstanding that is owed by XTG to Callidus that has been guaranteed by Mr. McFarlane.
28
Mr. McFarlane also argues that the effect of this situation will be that he has to pay the $2.75 million in the facility and
forbearance fees, something that was excluded from his guarantee. I do not agree. The obligations of XTG to Callidus included
those fees, which have been paid for by the credit bid APA. If Mr. McFarlane were right in his contention, it would mean that
the $3 million remaining as XTG's obligation to Callidus would have to be designated or considered as including the $2.75
facility and forbearance fees. I see no basis in the APA to conclude that.
29
Nor does the law require that. See McGuiness, Law of Guarantee, 3d ed, LexisNexis (Markham: 2013) at §12.37 which
states that a surety who has given a continuing guarantee for a stated amount of the principal's indebtedness is not entitled to be
discharged merely because the principal has paid the creditor an amount equal to the limit of the guarantee if after that payment
the principal continues to be indebted to the creditor. There is no general principle which requires all payments received from
the debtor to be applied by the creditor to the guaranteed portion of the debt.
30
It is obvious that the $3 million carve-out was intended to maintain Mr. McFarlane's guarantee obligation. The analysis
of Duff & Phelps in its pre-receivership report to the Court was that previous attempts to refinance by Canaccord Genuity and
KPMG had failed and that absent the stalking horse credit bid offer or a superior transaction, it was unlikely that XTG would be
able to operate on a going concern basis. It referred to a letter of intent from a prospective purchaser provided by Mr. McFarlane
which was for about 50% of the Callidus debt, implying that there was no value to the equity in the business. That undoubtedly
is what led Callidus to take the position before Justice Morawetz who authorized the stalking horse credit bid that rather than
incur a loss in the recovery of its loans, it would prefer to restructure the XTG Group's businesses and assets, with a view to
improving its recovery in the future. The only asset that Callidus had other than its security over the assets of the XTG business
was its guarantee from Mr. McFarlane which it wished to protect. 4
31
Mr. McFarlane also contends that Callidus has received in full the value of the obligations of XTG and thus there are
no amounts owing under the Guarantee. He says this because the interim financial statements of Callidus as at September 30,
2015 records assets held for sale in the amount of $66.9 million. It is acknowledged that this refers to the assets acquired by
Callidus from XTG under the APA.
32
Callidus acquired title to the XTG assets under the vesting order of November 22, 2013. I do not read the July 26, 2013
demand letter from Callidus to XTG to be a demand on the Guarantee. It just gave the guarantors notice of the defaults under
the loan agreement. The statement of claim was issued on January 15, 2015 and I take that to be the demand on Mr. McFarlane.
At that time, Callidus did not hold any assets from XTG as collateral for the outstanding amount of the XTG loan of $3 million.
Callidus owned those assets under the APA.
33
Mr. McFarlane argues that the liability of McFarlane has been terminated by the equivalent of payment through the
transfer of assets to Callidus worth well in excess of XTG's liability. There is no evidence, however, that the assets at the time
of the APA were worth more than the outstanding obligations of XTG to Callidus. The evidence is to the opposite as appeared
from the pre-receivership report of Duff & Phelps and from its receivership report at the time of the application for a vesting
order in which it stated that the sales process was commercially reasonable, that further marketing was unlikely to result in a
superior transaction, that the sale provided for the greatest recovery in the circumstances and that the value of the transaction
significantly exceeded the liquidation value of XTG's assets.
34
What gave rise to the figure of $66.9 million recorded in the Callidus financial statement for assets held for sale as at
September 30, 2015 is not at all clear. As at December, 2014, well after the assets were acquired by Callidus under the APA,
there was no amount recorded in the Callidus financial statements for assets held for sale.
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35
In any event, the issue is whether at the time of the APA and the vesting order, Callidus had acquired more in value
from the sale than the amount of the outstanding loan. That is the point in time in which the assets under the security held
by Callidus were realized. Assuming the assets in the hands of Callidus increased in value after that realization, that would
provide no defence by Mr. McFarlane on his guarantee on a theory that Callidus had realized on its security for more than the
outstanding debt. The time to consider what the lender, in this Callidus, has realized on its security is when the assets under
the security were sold. If a lender on a credit bid acquired the assets that had been secured and those assets decreased in value
after the sale to the lender, would the guarantor be liable on the guarantee for the amount of the decrease in value of the assets
sold? I think not. The assets are no longer assets subject to the security granted by the borrower. Any increase or decrease in
value would be for the buyer's account.
36 Mr. McFarlane also contends that Callidus impaired its security and relies on the principle referred to in Pax Management
Ltd. v. Canadian Imperial Bank of Commerce, [1992] 2 S.C.R. 998 (S.C.C.) at para. 43 that if a creditor impairs the value of
the security held in respect of the guarantee, the surety is entitled to be discharged to the extent of the prejudice which he or
she suffers as a result of the loss of the security.
37 Mr. McFarlane refers to a number of actions of Callidus that he says destroyed XTG starting in 2012, including a financing
proposal from Falcon Strategic Partners IV, LP for up to $35 million in debt and equity financing. He alleges that Callidus
refused to allow XTG to fund the due diligence in a timely fashion and obstructed XTG's efforts to successfully conclude this
financing. These all took place before the Forbearance Agreement was signed on August 3, 2013 which contained a broad
release by Mr. McFarlane which precluded any claim based on these assertions of Mr. McFarlane. The release provided:
...the Borrowers and Guarantors have no defences, set-offs or counterclaims with respect to the Obligations. If there are
any such defences, claims for set-off, counterclaim, claim cause of action, damages or otherwise on any basis whatsoever
against the Lender, they are expressly released and discharged and the Lender can rely upon this acknowledgement and
release as a full and complete answer to same.
38 Mr. McFarlane refers to two offers he arranged following the date of the release during the refinancing process undertaken
by Canaccord Genuity. On or about August 15, 2013, HIG Growth Partners submitted a letter of intent to Callidus to purchase
XTG's business and assets for US $15 million. Callidus advised that it was not prepared to consider the offer. HIG then offered
to purchase the XTG debt to Callidus for US $17 million. Callidus was not prepared to consider the offer. These offers were
referred to in the pre-receivership report of Duff & Phelps filed in connection with the motion to appoint a receiver and to
authorize the stalking horse credit bid of Callidus.
39
I do not see the refusal of Callidus to accept these offers as being an impairment of the security it held. It chose not to
accept offers that would require it to release a large part of the debt owing to it by XTG. What Callidus did was to apply to court
for the appointment of a receiver, which was granted, and to have its stalking horse credit bid authorized, which was granted. As
stated by Duff & Phelps in its pre-receivership report, the offer obtained by Mr. McFarlane implied there was no equity in the
business and the refusal of Callidus to accept that situation gives no grounds for an action for impairment of the security it held.
40 Finally, Mr. McFarlane argues that the record is not complete and that it prevents a decision on two of the three issues that
have been joined upon this motion: the ultimate value of the XTG assets and Callidus' impairment of the XTG assets at the time
of the receivership. He says that he required further documents on these issues. Further documentation, if it existed, would not
help the situation. Mr. McFarlane has no legitimate claim to any impairment of the XTG assets held as collateral by Callidus.
Regarding the ultimate value of the XTG assets, Mr. Merskey acknowledged that he is relying on the $66 million figure in the
2015 financial statements of Callidus. That figure was not questioned by Callidus.
41 This argument was part of an argument that the matter should have been adjourned because of a failure of Mr. McFarlane
to be present during the argument and that Mr. McFarlane "has not been permitted" to conclude cross-examinations and other
investigative steps. The adjournment request was heard by Justice Conway on May 12, 2016 who refused to adjourn the matter,
subject to the motion judge deciding otherwise. She said the motion had been scheduled for months (it was scheduled on
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February 18, 2016) and that fact that Mr. McFarlane was unavailable for business reasons was not a reason for the adjournment.
There was argument about cross-examination schedules and who was or was not available. Justice Conway stated that those
schedules were not a reason to adjourn. On the hearing of the motion before me, no request for an adjournment was made,
although the stated need for documents was argued. In reviewing the state of play on the cross-examinations, I think it fair to
say that counsel for Mr. McFarlane could have reacted faster than he did and I see no reason to question the order made by
Justice Conway. In any event, what Mr. McFarlane now says he needs is not relevant.
Conclusion
42
Callidus is entitled to summary judgment for US $3 million plus interest at 21% from the date of the demand against
Mr. McFarlane, being the date of the issuance of the statement of claim on January 15, 2015. It is also entitled to possession
of the mortgaged property.
43
Callidus is entitled to its costs on a full indemnity basis in accordance with the loan documents. It claims actual fees,
including HST and disbursements, in the amount of $86,817.30. This is not far off the actual fees claimed by Mr. McFarlane
in his cost outline of $75,112.59. Callidus is entitled to costs as claimed of $86,817.30.
Motion granted.
Footnotes
1

See [Callidus Capital Corp. v. Xchange Technology Group LLC] 2013 ONSC 6783 (Ont. S.C.J. [Commercial List]).

2

I prefer this test to that articulated in Ventas Inc. v. Sunrise Senior Living Real Estate Investment Trust (2007), 85 O.R. (3d) 254
(Ont. C.A.), in which it was said that interpreting a contract that accords with sound commercial principles is limited to situations
in which there is some ambiguity. I do not think that is correct and it is not what other cases of appellate authority have stated. See
my comments in Thomas Cook Canada Inc. v. Skyservice Airlines Inc. (2011), 83 C.B.R. (5th) 106 (Ont. S.C.J. [Commercial List])
at para. 13 and Oncap L.P. v. Computershare Trust Co. of Canada (2011), 94 B.L.R. (4th) 314 (Ont. S.C.J. [Commercial List]) at
paras. 21 to 24. See also Geoff R. Hall, Canadian Contractual Interpretation Law 2 nd ed. (Markham Ont.:LexisNexis 2012 at p. 46
fn. 191. See also Nortel Networks Corp., Re (2015), 27 C.B.R. (6th) 175 (Ont. S.C.J. [Commercial List]) at paras. 52-54, leave to
appeal refused 2016 ONCA 332 (Ont. C.A.).

3

The ASA incorrectly referred to CDN $3 million. The intent was that it be U.S. $3 million. On January 14, 2016 an order was made
by Justice Conway rectifying the APA to correct the currency references to reflect U.S. dollars.

4

The Forbearance Agreement recognized a second guarantor named Hire Information Technology Limited, as U.K. subsidiary of XTG.
Its shares were acquired by Callidus under the APA.

End of Document
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A. INTRODUCTION
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1 A personal guarantee of corporate indebtedness should only be given after serious deliberation. Here the guarantor turned
his mind to the language of the guarantee in the expectation that his exposure would be limited. That expectation was not met.
The lender obtained summary judgment against the guarantor in an amount equal to US$3 million plus interest at the rate of
21% and costs. The guarantor now appeals from that judgment. For the reasons that follow, I would allow the appeal and reduce
the summary judgment from an amount in Canadian currency sufficient to purchase the sum of US$3 million to US$250,000.
B. FACTS
2
Xchange Technology Group LLC (the "Company") carried on business as a supplier of information technology products
and hardware rentals. The appellant, Jeffrey McFarlane, was the President and CEO of the Company.
3

Royal Bank of Canada and PNC Bank provided financing to the Company.

4 In support of the financing given by PNC Bank, McFarlane provided that bank with a limited guarantee of the Company's
debt. The guarantee was limited to US$3 million plus interest and costs.
5 The respondent, Callidus Capital Corporation, is a high risk distressed debt lender. On October 11, 2012, Callidus purchased
the Company's debt from PNC Bank. It paid PNC Bank US$11.6 million. It also charged a facility fee to the Company of
US$2.25 million. McFarlane stated that his interest cost went from 4 to 6% per annum before the purchase to 18 to 21% per
annum after the purchase. The Loan Agreement between the Company and PNC Bank and McFarlane's personal guarantee
were transferred to Callidus as part of the purchase transaction and were amended to so provide on October 11, 2012.
6

The original guarantee as amended in favour of Callidus stated that:
The undersigned hereby jointly and severally (if more than one) guarantees payment to the Lender, upon demand therefore
being made upon the undersigned, of all Obligations (as defined in the Loan Agreement) now or at any time and from
time to time hereafter due to or owing to the Lender from or by the Borrowers or by any successor corporation of the
Borrowers, limited to the amount of Three Million and 00/00 Dollars (US$3,000,000.00) in total; plus interest thereon, at
the rate of interest applicable to such Obligations.

7 The Company defaulted on its obligations to Callidus. McFarlane blamed Callidus for the Company's increased difficulty
in servicing its debt. He stated in his affidavit filed in subsequent court proceedings that Callidus was engaging in a "loan to
own" strategy by which it consumed the equity value of the Company's business through debt and fees with a view to ultimately
owning the company.
8
In June 2013, the Company negotiated a forbearance agreement with Callidus. This would avoid immediate enforcement
of remedies under the Loan Agreement including repayment of the Company's debt. In conjunction with that agreement,
McFarlane's guarantee was amended; he provided Callidus with mortgage security on property he owned; and he agreed to
withdraw from management of the Company. McFarlane stated that he was alarmed by Callidus' lending tactics and practices
and was particularly alarmed by its high fees and accumulating charges to the Company. He recognized that upon his withdrawal
from management, he would no longer be able to mitigate past fees or influence future fees. He insisted that he would not be
responsible for any portion of the Company debt that arose from Callidus' fees, past or future, and that his guarantee be amended
to reflect that concern. As of the date of the amended guarantee, a US$2.25 million facility fee was one such charge.
9

The June 6, 2013 amended guarantee provided:
2.1 Section 1 of the Guarantee is amended entirely to read:
1. The undersigned ("Guarantor") hereby jointly and severally (if more than one) guarantees payment to the Lender,
upon demand therefore being made upon the undersigned, of all Obligations (as defined in the Loan Agreement) now
or at any time and from time to time hereafter due or owing to the Lender from or by the Borrowers or by any successor
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of the Borrowers excluding however the $2,250,000 Facility Fee as defined in the Loan Agreement or any forbearance
fee charged by Lender in connection with any forbearance agreement with Borrowers, limited to the lesser of:
(x) the Limited Principal Amount or
(y) provided that Guarantor is in compliance with the terms of the letter agreement dated June 6, 2013, by which
Guarantor suspended and relinquished powers and authorities over the Borrowers ("Letter Ceding Authority"),
the Deficiency Amount,
in each case as defined below, plus interest thereon at the rate of interest applicable to such Obligations (or the
applicable rates of interests if different rates of interest apply to different parts of such Obligations), from and including
the date of demand until payment, and legal or other costs, charges and expenses. [Emphasis added.]
10

Obligations was very broadly defined in the Loan Agreement:
[A]ll loans, advances, indebtedness, obligations and liabilities of Borrowers to Lender under this Agreement and the Notes,
together with all other indebtedness, obligations and liabilities whatsoever of Borrowers to Lender, whether matured or
unmatured, liquidated or unliquidated, direct or indirect, absolute or contingent, joint or several, due or to become due,
now existing or hereafter arising.

11
Limited Principal Amount was defined in the amended guarantee as meaning US$3 million reduced by certain sums
that are immaterial to this appeal.
12

Deficiency Amount was defined in the amended guarantee as meaning:
[T]he amount of the Obligations, excluding however the $2,250,000 Facility Fee as defined in the Loan Agreement or
any forbearance fee charged by the Lender in connection with any forbearance agreement with Borrowers, that remains
outstanding at the end of the Collateral Liquidation Period.

13

Collateral Liquidation Period was defined in the amended guarantee as meaning:
the 90 day period after:
(i) Lender commences (either by exercise of self-help remedies or judicial proceeding) collection in a commercially
reasonable manner of collateral constituting payments receivable by the Borrowers located in the United States and/
or Canada including without limitation accounts receivable and lease receivables; and
(ii) Lender commences (either by exercise of self-help remedies or judicial proceeding) sale in a commercially
reasonable manner of collateral constituting inventory of the Borrowers located in the United States and/or Canada.

The amended guarantee was stated to be a continuing guarantee that would cover and secure any ultimate balance owing. It
went on to state that except to the extent required by s. 1 of the amended guarantee, Callidus was not obliged to seek recourse
against the Borrowers or other persons or the securities it held.
14
On July 26, 2013, Callidus demanded payment of all indebtedness from the Company and gave notice to McFarlane
in his capacity as guarantor.
15 On August 3, 2013, Callidus, the Company, and McFarlane entered into another forbearance agreement. Callidus extended
the date of debt enforcement to August 15, 2013, and charged the Company a forbearance fee of US$250,000. The Company
and McFarlane provided Callidus with a broad release of claims against Callidus. McFarlane also signed a letter in which he
confirmed that he had relinquished his powers as an officer and director of the Company.
16
On October 29, 2013, after the expiry of the period stipulated in the forbearance agreement, Callidus commenced court
proceedings for the appointment of a receiver and the approval of both a stalking horse asset purchase credit bid agreement
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and a sale process. The proposed order also declared Callidus' nominee company to be the successful bidder absent a better
offer being generated from the sale process.
17
In support of the request, Callidus filed a report of the proposed receiver. Among other things, the stated purpose of
the report was to provide background information about the Company, summarize the proposed sale process and the reasons
the proposed receiver believed the sale process maximized the value of the business and assets and was in the best interests of
stakeholders. The proposed receiver also recommended the proposed order.
18 The report stated that as at October 24, 2013, the Company was indebted to Callidus in the amount of $36.97 million. In
its description of the purchase price, the proposed receiver wrote: "Will be paid by credit bid and calculated as follows: Callidus
debt on closing (less $3 million) plus the Priority Payables." The Priority Payables represented approximately $790,000 in
payables that potentially took priority over the debt to Callidus.
19
The report did not include any description of the purpose of the $3 million. It did include as an appendix a June 6,
2013 letter from McFarlane that stated that he had guaranteed the Obligations as defined in the Loan Agreement pursuant to an
October 11, 2012 guarantee subject to the limitations set forth therein. The letter confirmed that he had relinquished the exercise
of his powers as an officer and director of the Company and had provided Callidus with a release.
20 McFarlane did not object to approval of the proposed order. On October 29, 2013, Morawetz J. granted the order requested.
The order contemplated that if a superior bid to that of the stalking horse bid was not received, no further court approval was
required and a nominee company owned by Callidus would become the new purchaser of the Company. The receiver would
be obliged to apply later for a vesting order.
21
In his endorsement granting the October 29, 2013 receivership order, Morawetz J. noted that the purchase price was the
amount owing to Callidus plus priority payables less $3 million. The price would be satisfied by the credit bid and by payment
or assumption of the priority payables. Morawetz J. also wrote in his endorsement that nothing in the order was to affect any
defences McFarlane had with respect to his personal guarantee.
22
On November 19, 2013, the receiver advised Callidus that it was the successful bidder. It also filed a receiver's report
dated November 19, 2013, on the progress of the receivership with the court.
23

The purchase price was described in the approved asset purchase agreement dated October 25, 2013:
The purchase price payable to the Vendor for the Purchased Assets (such amount being hereinafter referred to as the
"Purchase Price") will be the aggregate of: (a) the amount of the obligations of the Debtors to Callidus as at the Closing
Date less CDN$3,000,000 and (b) the [Priority Payables Amount].

24
The Closing Date was the Business Day two days following the date on which the U.S. Order was granted, or such
earlier or later date as may be agreed to in writing by the Parties. The U.S. Order was in the nature of a recognition order and
the receiver was to file and serve an application with the U.S. court for entry of the order as soon as practicable following the
granting of the Canadian approval and vesting order.
25 A vesting order was subsequently granted on November 22, 2013. The recognition order was granted by the U.S. court on
November 25, 2013. The receivers' certificate was delivered on January 2, 2015. The Company's September 30, 2015 financial
statements recorded its assets held for sale as having a value of US$66.902 million. It was acknowledged that the assets held
for sale refers to the assets of the Company acquired by Callidus.
26
Callidus then sued McFarlane on his guarantee and subsequently brought a motion for summary judgment. It was
McFarlane's position that the amount of the facility and forbearance fees of US$2.75 million was included in the Company's
total debt of $37 million. While the Company may have been obliged to Callidus for US$37 million, his exposure (subject to
the cap on the guarantee) was to a debt that was US$2.75 million lower, or in this scenario, US$34.25 million. As the credit bid
satisfied US$34 million, his guaranteed debt was limited to US $250,000.
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27
More than two years after the vesting order, Callidus' nominee brought a rectification motion as a result of which the
asset sale agreement reference to CDN$3 million was rectified by court order on January 14, 2016 to reflect US$3 million.
C. REASONS OF SUMMARY JUDGMENT MOTION JUDGE
28 In his reasons granting summary judgment to Callidus, the motion judge observed that the guarantee provision restricting
the liability of McFarlane to exclude liability for the $2.75 million facility and forbearance fees was inserted at McFarlane's
insistence. The motion judge wrote:
The amended Guarantee provides that Mr. McFarlane will be liable for all of the Obligations [approximately $37 million],
"excluding however" the facility and forbearance fees [$2.75 million], limited to the lesser of the Limited Principal Amount
[$3 million] or the Deficiency Amount [$37 million less $2.75 million, or $34.25 million]. In dollar terms, Mr. McFarlane
guaranteed $34.25 million with his liability limited to $3 million.
29 He noted that the purchase price in the asset purchase agreement was the amount of the Company's obligations to Callidus
at the closing date less $3 million, that is, $37 million less $3 million, or $34 million.
30
The motion judge determined that there was no ambiguity in the amended guarantee. The obligations of the Company
included $2.75 million in facility and forbearance fees. Moreover, the Company's obligations were not extinguished by the
credit bid as $3 million continued to be owing by the Company to Callidus. In his view, the $3 million carve out in the asset
purchase agreement was intended to maintain McFarlane's guarantee obligation by Callidus and that sum was still outstanding.
He noted that a surety who has given a continuing guarantee for a stated amount is not entitled to a discharge if, after payment of
the stated amount, the principal remains indebted to the creditor. There was no general legal principle that required all payments
received from a debtor to be applied to the guaranteed portion of a debt.
31
The motion judge held that Callidus acquired title to the Company's assets under the November 22, 2013 vesting order.
Although the interim financial statements of Callidus as at September 30, 2015, records assets held for sale in the amount of
$66.902 million, it was unclear what gave rise to that figure, but as at December 2014, there was no amount recorded in Callidus'
financial statements for assets held for sale. In any event, an increase in value of the assets after the asset purchase agreement
would not accrue to McFarlane's benefit.
32 The motion judge accordingly granted judgment to Callidus on the guarantee in an amount in Canadian currency sufficient
to purchase the sum of US$3 million plus interest at 21%.
D. ISSUES
33 Before us, McFarlane did not advance any argument based on ambiguity. Rather, he focused on the motion judge's failure
to consider all of the terms of the guarantee and to calculate the amount due in the correct order based on what McFarlane
and the Company each owed to Callidus. Although he advanced additional arguments in his factum, given my conclusion, it
is unnecessary to address them.
34 In disputing McFarlane's appeal, among other things, Callidus relies on Creston Moly Corp. v. Sattva Capital Corp., 2014
SCC 53, [2014] 2 S.C.R. 633 (S.C.C.). It submits that the motion judge and his decision should be reviewed on a deferential
basis. He made no palpable and overriding error. It also argues that under section 4, the guarantee was continuing in nature
and that under the Loan Agreement, payments made in respect of the loan could be applied to such part of the debt as Callidus
saw fit. The carve out of $3 million was to preserve Callidus' ability to enforce the guarantee. Lastly, it also submits that the
fact that as at September 30, 2015, Callidus valued the assets it acquired from the receiver at $66.902 million is irrelevant to
McFarlane's liability under his guarantee.
35
I do not accept Callidus' position. For the reasons that follow, I would allow the appeal and reduce the amount in the
summary judgment from US$3 million to US$250,000.
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E. ANALYSIS
36 Contractual interpretation involves issues of mixed fact and law: Sattva, at para. 50. The interpretation of a non-standard
form guarantee, which is a contract, is therefore a question of mixed fact and law: Toronto-Dominion Bank v. Konga, 2016
ONCA 976 (Ont. C.A.). In the absence of an extricable error of law or a palpable and overriding error of fact, deference is owed
to a motion judge's decision. The failure to consider a relevant factor may amount to an extricable error of law: Sattva at para. 53.
37 In my view, the motion judge erred in law by failing to consider that s. 2.1 of the amended guarantee served to reduce the
Company's obligations that were guaranteed. He then made a further palpable and overriding factual and mathematical error
in calculating the amount owing under the guarantee.
38 The amended guarantee was to accomplish three things: (1) McFarlane would personally commit to paying the Obligations
of the Company to Callidus; (2) his exposure would be limited to the lesser of US$3 million plus interest and Callidus' deficiency
less facility and forbearance fees; and (3) to the extent the Obligations included facility or forbearance fees, his guarantee
would not extend to cover those amounts. On this last point, the motion judge stated that McFarlane had insisted that he not be
responsible for any portion of the Company's debt that arose from fees and the guarantee was amended to reflect that concern.
39
The Company's total Obligations amounted to approximately $37 million (not including priority payables of $750,000).
These Obligations included the $2.75 million in facility and forbearance fees. The purchase price that was the subject matter of
the credit bid was calculated under the asset purchase agreement as the debt on closing ($37 million which included the $2.75
million) less $3 million plus priority payables of approximately $790,000. Accordingly, $34.25 million of debt was extinguished
through the credit bid, leaving $3 million of debt outstanding.
40 Callidus' position is that the $34.25 million of debt that was extinguished included the facility and forbearance fees, leaving
$3 million of debt, all of which was covered by McFarlane's guarantee. However, there is no basis for that position. The debt
was treated as a whole; there was no issue of allocation. The whole debt was $37 million, $34.25 of which was extinguished.
41
The amended guarantee was based on a formula. McFarlane guaranteed the Company's debt limited to the lesser of
$3 million or the Deficiency Amount, a defined term. The date for calculation of the Deficiency Amount as described in the
amended guarantee was the end of the Collateral Liquidation Period. Based on the motion judge's finding, Callidus acquired
title to the assets on November 22, 2013. No real issue was taken with $37 million representing the quantum of the obligations
to be reduced by the sales price. The Deficiency Amount was comprised of two elements. First, the amount of the Obligations
outstanding at the end of the Collateral Liquidation Period and second, the exclusion of the $2,250,000 facility fee and any
forbearance fees. The Obligations amounted to $3 million. The forbearance fees amounted to $500,000. Forbearance and facility
fees to be excluded therefore totaled $2,750,000. $3 million less $2,750,000 left an amount of $250,000 owing from McFarlane
on his amended guarantee.
42 Counsel for McFarlane submits that Callidus is the author of its own misfortune. He argues that in essence Callidus could
have structured its loan to own strategy in a manner that reflected a purchase price of $30 million which would have left room
to recover $7 million, which necessarily includes $3 million more than the amount of the facility and forbearance fees. That
would have left McFarlane liable for the full $3 million on the guarantee. He argues that, being a public company, Callidus
refrained from doing so so that it would not have to show a loss to its investors. Moreover, the facility and forbearance fees
would appear as profit. Indeed, counsel argues that Callidus made a windfall on the acquisition of the Company as evident from
the $66.902 million value set forth in the Company's September 30, 2015 financial statements.
43 While it is the case that Callidus might have structured the transaction by negotiating or stipulating a purchase price less
than $34.25 million, the fact is that it neglected to do so. There is no need to draw any conclusion on its motivation. Nor is such
a determination necessary for the purposes of identifying McFarlane's obligations under the guarantee.
44
In addition, the continuing nature of the guarantee as described in section 4 of the amended guarantee is immaterial
to the calculation. That provision in the amended guarantee was in part made subject to s. 1 of the amended guarantee which
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expressly excluded the facility and forbearance fees from the debt guaranteed. More importantly, however, while under the
Loan Agreement, payments made in respect of the loans could be applied to such part of the debt as Callidus saw fit, under
the guarantee, those obligations were to exclude the facility and forbearance fees. McFarlane did not guarantee $3 million.
He guaranteed the Company's debt excluding facility and forbearance fees. Although Callidus obviously tried to preserve its
claim under the guarantee, whatever its maturation, its unilateral action was inadequate and failed to accomplish its objective.
Moreover, this purpose was not addressed in the preliminary report or reports of the receiver, the court orders approving the
sale, the vesting order, or in Morawetz J.'s endorsement in support of the sale approval order. The after the fact subsequent
amendment of the order to reflect US dollars and the ancillary endorsements cannot serve to assist Callidus' position.
Disposition
45
Accordingly, I would allow the appeal and vary the summary judgment to substitute US$250,000 for US$3 million in
paragraph 1 of the May 24, 2016 judgment. As McFarlane has been successful on this appeal, I would order Callidus to pay his
costs of the appeal as agreed, fixed in the amount of $27,500 inclusive of disbursements and applicable taxes and would vacate
the order below of $86,817.30 in favour of Callidus. I would also order McFarlane to deliver his written costs submissions, not
exceeding five pages in length, on the appropriate disposition for the costs below to the Registrar of this court within 15 days
from the date of the release of these reasons and that Callidus deliver its responding costs submissions, not exceeding five pages
in length, on the appropriate disposition for the costs below to the Registrar within 15 days thereafter.
K. Feldman J.A.:
I agree.
E.E. Gillese J.A.:
I agree.
Appeal allowed.

End of Document
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Rules of Civil Procedure, R.R.O. 1990, Reg. 194
R. 39.02(2)
Papageorgiou J.:
Nature of the motion
1 The defendants, the Canadian Broadcasting Corporation ("CBC"), Zach Dubinsky ("Mr. Dubinsky") and Lisa Mayor ("Ms.
Mayer") (collectively, the "Moving Parties") move to dismiss this action under s. 137.1 of the Courts of Justice Act, R.S.O.
1990, c. C.43 (“CJA“), Ontario's "anti-SLAPP" regime.
2
In the action, the plaintiff, Michelle Kam ("Ms. Kam") has sued the Moving Parties in respect of two publications she
says contain defamatory statements.
3
The publications in question focus on the operations of an illegal cannabis dispensary chain (Cannabis and Fine Edibles,
commonly known as "CAFÉ") that refused to adhere to regulations regarding the sale of cannabis. These articles make reference
to her.
4 The Moving Parties deny that the words used in the two publications are defamatory. They say that Ms. Kam did not bring
this action to redeem her reputation; rather, "she brought it to stifle all expression that could be considered to make connections
between her and CAFÉ, and to suppress perhaps unflattering but true information about her and her spouse."
5

For the reasons that follow, I am granting the motion and dismissing this action.

The anti-SLAPP regime
6 The anti-SLAPP regime was enacted to "prevent the misuse of the judicial system or other agencies of justice at the hands
of litigants who resorted to lawsuits for strategic purposes": Paramount v. Johnston, 2018 ONSC 3711, at para 20. In its recent
decision, 1704604 Ontario Ltd. v. Pointes Protection Association,2020 SCC 22, 449 D.L.R. (4th) 1, at para. 2 (“, the Supreme
Court described strategic lawsuits against public participation ("SLAPP") as:
[ . . . ] lawsuits initiated against individuals or organizations that speak out or take a position on an issue of public interest.
SLAPPs are generally initiated by plaintiffs who engage the court process and use litigation not as a direct tool to vindicate
a bona fide claim, but as an indirect tool to limit the expression of others. In a SLAPP, the claim is merely a façade for the
plaintiff, who is in fact manipulating the judicial system in order to limit the effectiveness of the opposing party's speech
and deter that party, or other potential interested parties, from participating in public affairs.
7
The substantive provisions of the anti-SLAPP regime reflect this purpose. Subsections 137.1(3) and (4) of the CJA set
out a two-part test on an anti-SLAPP motion:
a. First, the defendant has the onus of satisfying the court that the plaintiff's proceeding arises from an expression that
"relates to a matter of public interest" (the "threshold burden").
b. Second, if the defendant meets that threshold, the burden shifts to the plaintiff to show all of the following:
i. grounds to believe that his or her proceeding has "substantial" merit; and
ii. grounds to believe that the moving party has no "valid" defence (i. and ii. together are the "merits hurdle"); and
iii. that the harm "likely to be suffered" by the respondent is sufficiently serious such that the public interest in allowing
the proceeding to continue outweighs the public interest in protecting that expression (the "public interest hurdle").
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8 The three parts of the plaintiff's onus at the second branch of the test are conjunctive. If the plaintiff fails to meet her onus
on any of those requirements, the action must be dismissed.
Does the proceeding arise from an expression that relates to a matter of public interest?
9
To satisfy the threshold burden, the moving party must show on a balance of probabilities that (i) the proceeding arises
from an expression made by the moving party (or parties), and (ii) the expression relates to a matter of public interest: Pointes
Protection, at para. 23.
10

There is no question that this proceeding arises from an expression of the Moving Parties.

11 Regarding whether the expression relates to a matter of public interest, the Supreme Court held that the concept of "public
interest" must be given a "broad and liberal interpretation": Pointes Protection, at paras. 26, 28. In determining what constitutes
"public interest", the Supreme Court explained at para. 27, citing Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640:
The expression should be assessed "as a whole", and it must be asked whether "some segment of the community would
have a genuine interest in receiving information on the subject" (paras. 101-2). While there is "no single 'test'", "[t]he
public has a genuine stake in knowing about many matters" ranging across a variety of topics (paras. 103 and 106).
12

In my view, the Moving Parties easily satisfy this test.

13 The two articles in question were published in the context of Canada's decriminalization of recreational cannabis (which
occurred in October 2018) and transition to a new regulatory regime. During this time period, there was substantial public
discourse on many cannabis-related issues.
14
In particular, the decriminalization of illegal cannabis dispensaries garnered significant public attention, especially in
Toronto. Various mainstream media outlets published news articles on the topic at the time and public officials commented on
the legal and regulatory issues that arose. The interest continued post-decriminalization, as certain dispensaries continued to
distribute cannabis without the required license. This deliberate flouting of the new regulatory regime raised serious concerns
about respect for the law. Even Toronto's Mayor, John Tory, felt compelled to comment publicly about these dispensaries: "The
notion of just flagrantly breaking the law over and over and over again to me is — I just can't even fathom that."
15
As reported by multiple media outlets, CAFÉ continually defied the laws regulating cannabis; it moved customers
from location to location to circumvent shutdown efforts, or simply reopened once authorities left. This also raised important
questions about the efficacy of the new regulatory regime for recreational cannabis, and the individuals who would be allowed
to participate in, and profit from, this nascent industry.
16 It was in this context that in or about April 2019 the Moving Parties began their investigation into illegal dispensaries in
Toronto. Their objective was to look at whether the policy objectives of decriminalization were being met. Their initial research
led to a focus on CAFÉ because of its size (at one point it operated one-third of all illegal dispensaries in Toronto) and its
notoriety for disobeying the law.
17
The essence of these publications is an exploration of whether this new regime satisfied the policy objectives of
decriminalization, including controlling who would have access to the industry and keeping out those with criminal histories.
18 Section 3(4) of the Cannabis License Act, 2018, S.O. 2018, c. 12, Sched. 2, supports finding that this issue is a matter of
public interest. This provision specifically lists circumstances in which an applicant is not eligible to obtain a retail license as
including those who are engaged in criminal activities or those who may not carry on a business in accordance with the law.
19
In her factum, Ms. Kam accepts that the general topics of legalization of cannabis dispensaries and issues arising from
the implementation of the new regulatory regime, including unlicensed dispensaries, are topics of public interest. However, she
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focuses on the particular statements made about her and her connections to Wesley Weber (her husband and alleged owner of
CAFÉ) and argues that there is no public interest in these particular subjects.
20
Ms. Kam relies upon Veneruzzo v. Storey, 2018 ONCA 688, at para. 20, where the Court indicated: "A defendant who
makes statements about a purely private matter cannot gain the protection of s. 137.1(3) by interspersing references to some
other topic that may relate to a matter of public interest."
21
In this case, the articles are not primarily about purely private matters with matters of public interest interspersed. The
focus of these publications is the regulation of the cannabis industry.
22
Further, the proper approach in law is not to scrutinize the narrow slice of a communication that the plaintiff complains
of and review it in isolation from the expression as a whole: Grant v. Torstar Corp., at para 101. The question is, what is the
expression about, when placed in its context and taken as a whole: Pointes Protection, at para 60.
23 I am satisfied that the Moving Parties have met their burden of demonstrating that this proceeding arises from an expression
that relates to a matter of public interest.
Does the action have substantial merit?
24
Once a court finds that the moving defendants have met their burden, the onus shifts to the plaintiff to show there are
grounds to believe the claim has substantial merit. To meet the merits burden, the plaintiff must be able to show that there is a
basis in the record and the law to say that she has a "real prospect" of success: Pointes Protection, at para. 49.
25
The term "grounds to believe" means "any basis in the record and law — taking into account the stage of the litigation
at which a s. 137.1 motion is brought": Pointes Protection, at para 39. A "basis in the record and law" will exist even if there
is only a single basis: Bent v. Platnick, 2020 SCC 23, 449 DLR (4th) 45, at para. 88 (“. The term "substantial merit" means
that an action must have "a real prospect of success" and must be "legally tenable and supported by evidence that is reasonably
capable of belief": Pointes Protection, at para. 49.
26
In order to surpass this threshold, it is not enough for the plaintiff to show that she has "some chance" or a "possibility"
of success. Instead, the plaintiff must show that her claim has a prospect of success that "tends to weigh more in favour of the
plaintiff": Pointes Protection, at para. 50.
27

In order to evaluate this test, I must consider the basic elements of a defamation claim:
(i) the defendant published the words complained of;
(ii) the words complained of refer to the plaintiff; and
(iii) the impugned words were defamatory: Grant v. Torstar Corp., at para. 28.

Publication 1
28
The first article, dated July 19, 2019, is entitled "Who's really behind Toronto's chain of illegal pot shops that just won't
quit?" ("Publication 1").
29 Publication 1 begins by providing factual details about the cannabis dispensaries known as CAFÉ which are unlicensed,
and have been closed by police, only to open shortly thereafter in new locations which police have then proceeded to raid and
close at least 12 times. It then proceeds to discuss a long association between two individuals, Jon Galvano ("Mr. Galvano")
and Wesley Weber ("Mr. Weber"). It then provides details which link Mr. Galvano and Mr. Weber to CAFÉ including: Mr.
Galvano's posts on Facebook announcing the opening of CAFÉ in 2016; a loan by Mr. Weber to Mr. Galvano in the lead-up
to CAFÉ's opening which helped Mr. Galvano secure the lease; and a picture of Mr. Galvano and Mr. Weber on a plane flying
to Jamaica where CAFÉ staff attended a festival. Publication 1 notes that when the Moving Parties telephoned Mr. Galvano
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to discuss CAFÉ, someone they spoke to stated that Mr. Galvano sold CAFÉ, that "Weber's precise role in CAFÉ is similarly
unclear" and that Mr. Weber denied being a part of the business.
30

Ms. Kam alleges that the following statements in Publication 1 are defamatory:
Statement 1: "And Weber's spouse, real estate agent Michelle Kam, filed incorporation papers and signed property records
for the federally registered company that owns CAFÉ's premises on Bloor Street West. She's also named as the guarantor
of the $1.7 million mortgage on the property. Until last Friday, she served as the director of that registered company."
Statement 2: "[Weber] is currently facing allegations of illegally soliciting and accepting investments for the digital
currency company he founded, where he went by Wesley Kam."
Statement 3: " [Weber's] spouse, Michelle Kam, was in 2017 asked under oath in a lawsuit related to the digital currency
company: '[Do] you agree with me that Mr. Weber has a history of fraud?' and 'Do you agree with me that Mr. Weber has
a history of lying' Both times, she answered yes."

Publication 2
31 The second article, dated October 1, 2019, is entitled "Illegal potshop bigwig should get 16 months for securities offence,
prosecutor says" ("Publication 2").
32
The immediate focus of Publication 2 was Weber's sentencing hearing for offences under the Ontario Securities Act,
R.S.O. 1990, c. S.5. However, Publication 2 also contained further statements about Weber and Kam's connections to CAFÉ.
33
The headline referred to Weber as an "[i]llegal potshop bigwig". The subheading referred to Weber as a "main player in
Toronto's CAFÉ chain". The first sentence identified Weber as "one of the main players behind a high profile chain of illegal
Ontario pot shops". The second sentence identified him as "one of the people behind the CAFÉ chain of unlicensed dispensaries"
and included a hyperlink to Publication 1. A few paragraphs later CAFÉ was said to be Weber's "latest venture". And in the
following paragraph, Weber was referred to as a co-founder of CAFÉ.
34

Ms. Kam alleges the following statements in Publication 2 are defamatory:
Statement 4: "Another CAFÉ landlord is a federally numbered company, 10956392 Canada Inc. Weber's spouse, real
estate broker Michelle Kam, filed the incorporation papers and signed property records for the corporation and is also
named as the guarantor on its $1.7 million mortgage. Until February, she was the company's only director."
Statement 5: "Kam was deeply involved in Incryptex and testified in court in Monday for Weber's defence, saying he's
a "kind man, a great father, he's very active, he's a great guy."
Statement 6: "An image of Kam identifying her as Weber's spouse. "Weber's spouse, real estate broker Michelle Kam.

35
Ms. Kam pleads in paragraphs 16, 17 & 18 of the Statement of Claim that the above statements had the following
extended meaning:
16. The defamatory statements were, in their natural and ordinary meaning, having regard to their implication, innuendo,
tone and context, false and defamatory of Kam, both personally and professionally. The defamatory statements were made
maliciously.
17. The defamatory statements meant and were understood, or implied, to mean that (a) Kam was married to Wesley Weber
("Weber"), (b) Weber was engaged in criminal or illegal activity by owning and operating CAFÉ, (c) Kam incorporated
and directed a company with the intent of assisting Weber's operation of CAFÉ, (d) Kam guaranteed a $1.7 million dollar
mortgage on a property with the intent of assisting Weber's operation of CAFÉ, (e) Kam removed herself as director of the
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company with the specific intent of distancing herself from any association of CAFÉ and Weber, and (e) Kam encouraged
Weber to mislead others by adopting her surname in "Wesley Kam".
18. The defamatory statements complained of gave rise to the implication that Kam was engaged in criminal or illegal
activity, aided and abetted criminal or illegal activity, and supported and partnered with criminals.
The elements of defamation
36
It is not disputed that Ms. Kam can satisfy the first element of defamation for all six Statements in that the Moving
Parties published the articles.
37
Statement 2 does not refer to Ms. Kam, and accordingly, with respect to Statement 2, Ms. Kam has not established that
she has a real prospect of success. Otherwise, Ms. Kam satisfies the second element of defamation for Statements 1, 3-6.
38

With respect to the third element, the consideration of whether the words were defamatory, I must determine:
a. whether, as a matter of law, the published words are capable of bearing the defamatory meanings alleged by the plaintiffs;
and if so
b. whether a reasonable person would have understood the words in their defamatory sense: Bernstein v. Poon, 2015 ONSC
155, at para. 43 (“.

39
The Moving Parties point out that the two-part test was developed when juries heard defamation actions and that when
a judge alone is considering these issues, the judge may consider both parts of the test at the same time. In my view, this is
appropriate so as to avoid undue repetition in these reasons.
40 In determining the meaning of the impugned statements, all of the circumstances of the case may be considered, including:
(a) any reasonable implications the words may bear; (b) the context in which the words were used; (c) the audience to whom
the words were published; and (d) the manner in which the words were presented: Bernstein , at para. 45, citing Brown on
Defamation, 2nd ed. (Toronto: Carswell, 2014), at pp. 1-44. There "must be a realistic threat that the statement, in its full context,
would reduce a reasonable person's opinion of the plaintiff": WIC Radio Ltd. v. Simpson, 2008 SCC 40, [2008] 2 S.C.R. 420,
at para. 78 (“. The threshold is a low one: Color Your World, at para. 15; Wang v. British Columbia Medical Association, 2013
BCSC 394, at para. 24, aff'd 2014 BCCA 162; WIC , at para 68.
41
In making this assessment, courts must bear in mind that "[i]t is unreasonable that when there are a number of good
interpretations, the only bad one should be seized upon to give a defamatory sense": Assessmed Inc. v. Canadian Broadcasting
Corporation, 2004 CanLII 28479 (Ont. S.C.), at para. 153 ("Assessmed"). The impressions about the content of the publications
should be assessed from the perspective of someone who is reasonably thoughtful and informed, rather than someone with
an overly fragile sensibility. A degree of common sense must be attributed to viewers: Color Your World Corp. v. Canadian
Broadcasting Corp.(1998), 38 O.R. (3d) 97 (Ont. C.A.), at para. 15.
42 Brown on Defamation, at 5.3(1)(a), provides many additional useful guidelines with respect to what constitutes defamation
as follows:
Generally speaking a court will consider a publication as a whole and not dwell or concentrate on isolated passages. An
entire article must be read; articles are to be considered together with any illustrations, pictures viewed with captions, and
stories read with their headlines. [ . . . ]
Context is critical; words may be colored, emphasized or qualified by the context in which they appear. Words not
defamatory when viewed alone and in isolation may take on a defamatory meaning when the cumulative effect is viewed
in context. On the other hand, statements may be false, abusive and unpleasant but nevertheless not defamatory in light
of the context and circumstances in which they appear. [ . . . ]
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It is the broad impression conveyed by the publication that must be considered and not the meaning of each individual
word. An over-elaborate analysis is to be avoided. The exercise in determining the range of defamatory meanings "is an
exercise in generosity, not parsimony". [ . . . ]
In deciding whether a statement is defamatory, one must consider that which is explicitly stated as well as that which
is insinuated or implied. A false and malicious insinuation of defamatory wrongdoing is as actionable as a direct, open
and positive assertion. Therefore, the ordinary meaning includes not only what is explicitly stated, but any inferences and
implications which the words may reasonably bear or fairly attributable to them. It includes not only what is explicitly
stated but any inferences and implications which the words reasonably may bear or fairly attributable to them. It includes
what a reasonable person would infer from the words. A person is liable not only for what is stated explicitly but for what
is insinuated. More often the sting is not so much in the words themselves as in what the ordinary person will infer from
them. An inferential meaning is the impression an ordinary, reasonable person would infer from the allegedly defamatory
material.
43
The main difference between the arguments made by Ms. Kam and the Moving Parties is that Ms. Kam asserts that
the appropriate approach when considering whether statements have a defamatory meaning is to consider the implications of
the words used in the entire context of the publications, whereas the Moving Parties assert that the court should focus more
narrowly on the precise words. In particular, the Moving Parties argue that even implied or inferred or direct meanings must
arise from the specific words used. They say the specific words used are not capable of having the extended meanings in the
Statement of Claim, and in particular that the words are not capable of involving "some suggestion or intention of wrongdoing
on the part of Ms. Kam." In my view, the Moving Party's argument ignores the fact that the court's job is to consider the words
in the entire context of the publication as a matter of first impression.
44 Although the Moving Parties say that it is unclear on the face of the pleading whether Ms. Kam is relying upon innuendo,
Ms. Kam has specifically pleaded that the words resulted in "innuendo" in paragraph 16 of the Statement of Claim and she has
specifically pleaded the secondary meaning of the words in paragraphs 17 and 18 of the Claim. In this case, that means that
Ms. Kam is confined to the defamatory meanings which she has set out in paragraphs 17 and 18 above: Lawson v. Baines, 2011
BCSC 326, 34 B.C.L.R. (5th) 363, at para. 35.
45
I agree with the Moving Parties that outside the context, facts and circumstances set out in Publication 1, each of the
alleged defamatory Statements, in isolation from each other, are not capable of bearing any of the defamatory meanings alleged
or being understood by a reasonable person to have a defamatory meaning. Indeed, the statements are not even capable of having
any negative meaning about Ms. Kam — other than she is married to someone who has been convicted of crimes.
46
I also agree that Statements 2 and 3, even in the context of Publication 1 are not capable of the defamatory meanings
alleged by Ms. Kam nor would they be understood by a reasonable person to have a defamatory meaning. The fact that Mr.
Weber has used Ms. Kam's last name does not imply that she encourages him to mislead people by doing so and the fact that
she is Mr. Weber's spouse and that he has been involved in criminal activity is not capable of the implication that she is also
engaged in criminal activity.
47 However, viewed in the entire context of Publication 1, the words used in Statement 1 are capable of the implied meaning
or innuendo asserted by Ms. Kam in paragraph 18 of the Statement of Claim, namely that Ms. Kam engaged in criminal or illegal
activity, aided and abetted criminal or illegal activity, or supported and partnered with criminals for the following reasons:
a. The title of publication 1 is "Who's really behind Toronto's chain of illegal pot shots that won't quit?"
b. Publication 1 states that CAFÉ is an illegal operation.
c. The only three people noted are Mr. Weber, Mr. Galvano and Ms. Kam.
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d. The publication draws attention to Mr. Weber's involvement in CAFÉ and while not explicitly saying that he is an owner,
implies that he is.
e. Statement 1 appears in the following context. It follows a long discussion which sets out the links between Mr. Galvano
and Mr. Weber with the following statement appearing immediately before Statement 1 which I will repeat here so that
the context is clear:
"Weber features in many photos on Galvano's Instagram feed, including posts where the pair are shown "flying to a
meeting" together or on that trip to Jamaica where CAFÉ staff attended a festival."
Statement 1: "And Weber's spouse, real estate agent Michelle Kam, filed the incorporation papers and signed property
records for the federally registered company that owns CAFÉ's premises on Bloor Street West. She's also named
as a guarantor of the $1.7 million mortgage on the property. Until last February, she served as the director of that
registered company."
*Statement 1 is presented in Publication 1 as the coup de gras and linchpin which connects Mr. Webber to CAFÉ's
illegal operations and the point that is being made is that his wife was the landlord and is financially connected to
the premises.
f. As noted above, at the conclusion of Publication 1, it notes that landlords are being charged with provincial offences.
48
In my view, placing Statement 1 in this context, specifically following a discussion which attempts to link Mr. Weber to
Mr. Galvano and to CAFÉ, and using the word "And" at the beginning of Statement 1 is capable of the imputation or innuendo
that Ms. Kam is herself directly associated with the illegal operation CAFÉ, that she engaged in criminal or illegal activity, aided
and abetted criminal or illegal activity, and supported and partnered with criminals. Indeed, the link between her and CAFÉ in
Publication 1 is arguably even more direct than any of the linkages drawn between Mr. Weber and CAFÉ.
49
In my view, Statement 4 is capable of the same defamatory meaning as Statement 1 for the same reasons set out above.
That is, in the context of a publication which draws links between Mr. Weber and CAFÉ's illegal operations, the fact that Ms.
Kam filed incorporation papers for CAFÉ's landlord and is named as a guarantor of the mortgage is capable of the implications
alleged in paragraph 18 of the Statement of Claim.
50
With respect to Statement 5, Publication 2 is specifically about the prosecution and conviction of Mr. Weber for
securities offences related to Incrytpex. Therefore, saying that she was heavily involved with this company is also capable of
the defamatory meaning alleged.
51 With respect to Statement 6, Ms. Kam's photo appears eight lines below the heading "Long Criminal Record". In that section
of Publication 2, there are details about Mr. Weber's criminal history and no references to Ms. Kam having one. Immediately
below her photo it states: "Weber's spouse, real estate broker Michelle Kam, told the court Monday that he is a "kind man' and
a 'great father'". In my view, the placement of the photo is not capable of having any of the defamatory meanings set out in the
Statement of Claim with respect to Ms. Kam. It is clear that the heading "Long Criminal Record" refers to Mr. Weber and the
caption under Ms. Kam's article clarifies why her picture is included.
52 The Moving Parties argue that reasonable readers would not have understood the Statements in the defamatory sense set
out in the claim (or otherwise). They say that the Statements described certain discrete acts that Ms. Kam carried out without
any reference to her intention. They say that no reasonable person would read those statements and impute to Ms. Kam the
type of intent alleged in the claim. They say Ms. Kam has failed to show, as she must, that the ordinary viewer, "ignorant of
special or extraneous circumstances" would have understood the words to carry a defamatory implication about them: Merling
v Southam Inc. et al, [2001] O.J. No. 4227, at para. 26.
53 I note that the Moving Parties take the position in this motion that the references to Ms. Kam must be read in light of the
context and seen for what they are: "instances of circumstantial evidence that link Mr. Weber to some role in CAFÉ. They do
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not impugn or deal with Ms. Kam's intentions or conduct at all." While the Moving Parties concede that circumstantial evidence
of Ms. Kam's relationship to the landlord links Mr. Weber to a role in CAFÉ (presumably because he is her husband), they deny
that that very same circumstantial evidence could tie Ms. Kam to CAFÉ's illegal operations.
54
As well, although the Moving Parties say that "there are no inferences which can be drawn from [the statements made]
about Ms. Kam's involvement in CAFÉ or her intentions", at the same time, for the purposes of this anti-SLAPP motion, they
say in their factum that Ms. Kam is trying to stifle "all expression that could be considered to make connections between her and
CAFÉ." The Moving Party's own argument about why this is an anti-SLAPP suit contradicts its argument that there is nothing
in the publications that connects Ms. Kam to the illegal operations of CAFÉ.
55
Bearing in mind that this is a screening motion, that I am not determining whether or not Ms. Kam has a winning case,
and the low threshold for a finding that a statement is defamatory, I am satisfied that on the record before me, Ms. Kam has
established that there is substantial merit to her claim that Statements 1, 4 and 5 are capable of the defamatory meanings alleged
and that a reasonable reader would understand them in the defamatory sense that she is involved in the illegal activities carried
on by CAFÉ (as pleaded in paragraph 18 of the Claim), and that this would tend to lower her reputation in the minds of right
thinking persons.
Valid defences
56
The second prong of s. 137.1(4)(a) requires Ms. Kam to show that that there are "grounds to believe that the defences
have no real prospect of success": Pointes Protection, at para. 60. This means that there must be a basis in the record and the
law — taking into account the stage of the proceeding — to support a finding that the defences asserted do not tend to weigh
more in favour of the defendants: Platnick , at para. 103.
57 In Subway Franchise Systems of Canada v. Canadian Broadcasting Corporation, 2021 ONCA 26, (“, the Court of Appeal
cautioned that the motions judge should not assess these defences as though it is the ultimate trier of fact. Because anti-SLAPP
motions are brought at an early stage and are meant to weed out clearly defective claims, the Court of Appeal described at paras.
54-55 how the judge should do a limited assessment of the evidence.
"Grounds to believe" means "something more than mere suspicion, but less than . . . proof on a balance of probabilities . . . .
Given the early stage of the proceeding, that damage assessment can be an ongoing process, and that such motions are
meant to weed out clearly defective claims, there is only a limited assessment of the evidence from the motion judge's
perspective. Pointes, para 39. If the motion record raises serious credibility issues or inferences to be drawn from competing
primary facts, the motion judge must avoid taking a "deep dive" into the ultimate merits and instead, engage in a much
more limited analysis: Pointes (CA), at para 78. [Citations omitted.]
58

Further, if the defence could go either way, then this supports the plaintiff: Subway , at para, 56.

Justification
59 The Moving Parties assert that the facts set out in Statements 1, 4 and 5 are accurate. Ms. Kam argues that this is insufficient
to establish the defence of justification; the Moving Parties must prove the substantial truth of the "sting", or the main thrust,
of the defamation. In other words, "the defence of justification will fail if the publication in issue is shown to have contained
only accurate facts but the sting of the libel is not shown to be true": Platnick at para 107.
60
I have found that there is substantial merit to Ms. Kam's argument that the words used are capable of having and would
be understood by a reasonable reader to have the defamatory meaning or implication that Ms. Kam was engaged in criminal or
illegal activity, aided and abetted criminal or illegal activity, or supported and partnered with criminals.
61
The Moving Parties have not attempted to argue that this implication is true and as such, in my view, this defence does
not tend to weigh more in favour of the Moving Parties.
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Limitation Period
62 The Moving Parties assert that claims relating to Publication 2 are statute barred because of Ms. Kam's failure to serve a
Notice of Libel in accordance with s. 5(1) of the Libel and Slander Act, R.S.O. 1990, c. L.12 (the "LSA"), which provides notice
requirements in respect of alleged defamation in "broadcasts." Siddiqui v. Canadian Broadcasting Corporation(2000), 50 O.R.
(3d) 607 (Ont. C.A.), at paras 10 & 16 ("Siddiqui ), Brown on Defamation, 17.3(2)(b)(i), 17.3(2)(b)(ii).
63 Ms. Kam argues that Publication 2 cannot be considered a "broadcast" and therefore no notice was required. It is admitted
that the law on whether the limitation period in the LSA applies to internet broadcasts that are not also radio and/or television
broadcasts is not settled.
64
"Broadcast" is defined in s. 1(1) of the LSA as "the dissemination of writing, signs, signals, pictures and sounds of all
kinds, intended to be received by the public either directly or through the medium of relay stations, by means of, (a) any form
of wireless radioelectric communication utilizing Hertzian waves, including radiotelegraph and radiotelephone, or (b) cables,
wires, fibre-optic linkages or laser beams."
65 The Moving Parties argue that the evidence on this motion establishes that the publications on the CBC's website satisfy
the definition of "broadcast" under s. 1(1). In particular, both Publication 1 and 2 were transmitted from a CBC web server
located in Toronto, to relay stations hosted by a third party located throughout Canada, including in Ontario. CBC's web server
is connected to these relay stations by fibre optic cable. These articles are then disseminated from the relay stations to members
of the public through either wireless radioelectric communication (i.e. WiFi) or through a fibre optic connection.
66
Ms. Kam argues that the described system is not a broadcast network, but a network of web servers that store a copy
of an article on its memory, which is then retrieved when a reader makes a request. She argues (without evidence) that web
servers are essentially computers. If they are broadcasts, then a computer or a laptop or a cellphone could also be a broadcast
station. She argues that while the Moving Parties have filed evidence on the way the system works, this concept does not fit
well within the traditional definition of a "broadcast" and given the early stage of this motion, it is premature to consider this
issue. As well, if web servers can constitute broadcast stations, she asks where the libel notice under s. 8(3) should be sent given
that web servers do not have an address.
67
In Johnv. , the Court of Appeal confirmed that the LSA must be interpreted in a manner that allows for its application to
advances in technology that did not exist when the legislation was first enacted. In that case, for example, the Court of Appeal
confirmed that the limitation period for newspapers applied equally to online newspapers. Similarly, in Janssen–Ortho Inc v.
Amgen Canada Inc., 256 D.L.R. (4th) 407, at para. 41, the Court of Appeal confirmed that "broadcast" in the LSA includes
radio broadcasts over the internet.
68
Despite the strong legal arguments advanced by the Moving Parties, the plaintiff must only demonstrate grounds to
believe that this defence has no real prospect of success, or does not tend to weigh more in favour of the Moving Parties, as
opposed to having to demonstrate this on a balance of probabilities. In my view, the fact that law has not yet been conclusively
determined on this issue is a basis in the record or grounds to believe that this defence does not tend to weigh more in favour
of the Moving Parties. I agree with Ms. Kam that because of the wide ranging implications of a decision in this respect, and
the fact that this motion has been brought at a very early stage, determination of this legal issue is best left to a court hearing
a case in full so that all contextual features can be taken into account, or at least in the context of a summary judgment motion
where the responding party would be required to put forward its best foot. In Nanda v. McEwan, 2019 ONSC 125, at para. 84,
the Divisional Court considered an appeal of a decision which held that statements made on social media platforms constituted
"broadcasts". The Divisional Court stated:
While I agree that it may be possible to engage in judicial interpretation of "broadcast", particularly in light of the expanding
use of social media and internet applications/services, in my view, the application of judicial interpretation to the facts of
this case must be based on a proper and complete record.
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69
To put it another way, in my view, it would not be in line with the purpose of the anti-SLAPP provisions, which are
designed to weed out clearly defective claims, to dismiss a claim on the basis of a legal issue which has not yet been conclusively
determined on a full record on a balance of probabilities. While the law favours the Moving Parties in respect of this issue, it
is not my role to weigh into the merits at this stage, which, in my view, this would involve.
Responsible Communication
70
In Grant v. Torstar Corp., the Supreme Court recognized, at para. 98, the responsible communication defence to further
the policy interests in favour of democratic discourse and truth finding. In order to advance those policies, this defence focuses
on the conduct of the defendant and applies even if the statements at issue cannot be proven to be true: Grant v. Torstar Corp.,
at paras. 55, 60, 65. There is a two-part test for its application: (i) the publication in question must be on a matter of public
interest; and (ii) the defendant must show that publication was responsible, in that he or she was diligent in trying to verify the
allegations, having regard to the relevant circumstances: Grant v. Torstar Corp., at para 98.
71
In Grant v. Torstar Corp., at para 101, the Supreme Court indicated that to ascertain whether a publication is a matter
of public interest, "the judge must consider the subject matter of the publication as a whole. The defamatory statement should
not be scrutinized in isolation." I have already addressed and found that the subject matter of the publications was a matter
of public interest above.
72
With respect to the second branch of the test for the responsible communication defence, the Supreme Court provided a
non-exhaustive list of contextual factors for courts to consider when assessing the responsibility of a defendant's conduct which
I review below: Grant v. Torstar Corp., at paras. 116-124.
73
I note that there is no factual dispute between the parties as to what the Moving Parties did to verify the details of
the publications and there are no credibility issues which arise in relation to this issue. Ms. Kam's submissions are essentially
argument based upon undisputed facts.
Seriousness of the allegations
74 Publications of allegations of criminality or illegal conduct are considered the most serious and will demand more thorough
efforts at verification: Grant v. Torstar Corp., at para. 111. Ms. Kam argues that there were insufficient attempts to verify the
"defamatory sting" or implication that she is involved in criminal activity.
75 Even though the implication of the publications is serious, Ms. Kam has not taken any issue with the actual facts reported
about her being inaccurate. She is Mr. Weber's wife. She did incorporate CAFÉ's landlord. She was a director of CAFÉ's
landlord. She did guarantee a $1.7 million mortgage. In my view, the accuracy of these underlying facts, while not sufficient to
establish the defence of justification, is nevertheless critical to the defence of responsible communication in this case.
76
Indeed, one of the reasons the new defence of responsible communication was recognized in Grant v. Torstar Corp.
was the concern that the defence of justification is very difficult to establish (at para. 33) and that productive debate in society
depends upon the free flow of information:
77 If publishers could not report true facts which they have verified, particularly where the object of inquiry refuses to give her
side (as will be seen below), it would be the end of investigative journalism. The Supreme Court has observed that investigative
journalism fills a "democratic deficit in the transparency and accountability of our public institutions": R. v. National Post, 2010
SCC 16, at para. 55.
78 Further, although Ms. Kam argues that the Moving Parties did not do enough to verify the implication of criminal activity,
she does not point out what more they could have done — apart from perhaps not writing the articles at all or not making any
reference to her. As will be seen, the Moving Parties took substantial steps to verify the facts in the publications.
Whether the plaintiff's side of the story was sought
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79 Ms. Kam argues that the Moving Parties did not make a serious attempt to obtain her side of the story. However, the record
shows that Mr. Dubinsky made many attempts to do so. On July 16, 2019, he telephoned Ms. Kam's cell phone and identified
himself and the purpose of the call. She interjected and stated that the phone line was "cutting out" and ultimately terminated
the call. He tried again immediately thereafter, and the call went to voicemail. He left a message and asked her to call him back.
Later in the evening he tried to call her again and an unidentified person answered and told him that Ms. Kam was busy; Mr.
Dubinsky formed the impression that the person who answered the phone had the same voice as Ms. Kam. He advised that his
call was urgent and asked for Ms. Kam to telephone him back. She did not telephone him back.
80

Accordingly, at 7:43 p.m. on the same day, Mr. Dubinsky sent Ms. Kam the following email:
Hi Michelle, I've been trying to reach you by phone today to no avail. I'm a journalist at the CBC. Together with a
couple colleagues, we intend to report on CAFÉ in the near future. A significant thread of our reports will be to try to
tell a balanced story, capturing multiple perspectives (law enforcement, customers, dispensary operators), that looks at
the current cannabis climate/"regime", its shortcomings, CAFÉ's place in that, etc. But among the things we will note
is that CAFÉ is nevertheless unlicensed and thus, by current law, illegal. We will likely also note that you incorporated
the numbered company that owns the 932 Bloor West property where CAFÉ has a branch, and served as a director of
that company until February. You are also the guarantor on the mortgage for the property. Our stories may also note your
relationship with another individual involved in CAFÉ, Wesley Weber; the lawsuit you are both currently facing from
Sheroy Irani (noting, of course, that the claims therein have not been proven in court); and some of the evidence that arises
in that lawsuit -- for instance, your offshore account in St. Lucia and why you set it up. This is not an exhaustive list CAFÉ
has already provided a statement to us and we're hoping for further comments from it. We want to extend the opportunity
to you as well to add any perspective or context you may wish, or to be interviewed about all this. Please feel free to email
me or call me anytime at 416-205-7553. Sincerely, Zach Dubinsky CBC News

81
Ms. Kam says that Mr. Dubinsky's email was misleading because it omitted that Publication 1 would suggest that Mr.
Weber is the owner of CAFÉ and Ms. Kam, as Mr. Weber's spouse, assisted Mr. Weber's business through her involvement in
CAFÉ's landlord's purchase of 932 Bloor Street West — where CAFÉ is located.
82
I disagree with Ms. Kam's characterization. The email from Mr. Dubinsky set out all of the specific facts which they
intended to cover which are then set out in Statement 1 in Publication 1. I have underlined this in the email above. The email
told Ms. Kam exactly which details about her could be reported.
83
Even after the above email, Mr. Dubinsky made a further attempt to reach Ms. Kam on July 18, 2019 by telephoning
her. The call went to voicemail and he did not leave a further message because he had already left her a message which had
not been returned.
84
With respect to Publication 2, at that point, Ms. Kam had already initiated her lawsuit against the Moving Parties. Mr.
Dubinsky attempted to speak to Ms. Kam sometime during the day of Mr. Weber's sentencing and she refused to engage with
him. Later that day, following the sentencing, he approached both Ms. Kam and Mr. Weber again. Mr. Weber briefly commented
to reject the premise of a question but neither of them responded to any further questions. As they exited the courtroom with
someone who Mr. Dubinsky believed to be a bodyguard following behind them and blocking his path, he once again requested
to interview them about matters related to CAFÉ and they did not reply but the person following behind them said "I think
you have your answer." In light of Ms. Kam and Mr. Weber's previous refusal to provide information when sought in respect
of Publication 1 and these two refusals on the day of Mr. Weber's sentencing, Mr. Dubinsky concluded that they would not be
responding to any request for information and he respected their wishes. In my view, this was a reasonable conclusion.
85 Ms. Kam complains that Mr. Dubinsky did not do anything more than ask her questions, did not tell her that the Publication
2 would repeat the same allegations as Publication 1, that there would be repeated references to Mr. Weber and that her picture
would appear. When cross-examined, Ms. Kam admitted that she refused to speak to Mr. Dubinsky because her lawyer had told
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her not to communicate with the Moving Parties. Accordingly, no matter what efforts the Moving Parties made, they would
have been futile.
86 Mr. Dubinsky also made several attempts to communicate with Mr. Galvano, Mr. Weber and to CAFÉ by telephone, email
and text message offering them the opportunity to comment or respond prior to the publications and they did not. Importantly,
the email sent to Mr. Weber prior to Publication 1 specifically noted the publication would be about him and his connection
to CAFÉ and that he was an owner.
Status and reliability of sources
87
In Grant v. Torstar Corp., at para. 114, the Supreme Court directed that where less trusted sources are used, there is a
greater requirement that the publisher use other sources to verify the allegations. Ms. Kam asserts that it is relevant that the
Moving Parties' investigation was triggered by information by a confidential source from Mr. Weber and Ms. Kam's past. First,
there were in fact two confidential sources. The first confidential informant, which triggered the investigation, had nothing to do
with Ms. Weber and Mr. Kam. Although the facts provided by that confidential informant could not be substantiated, it led the
Moving Parties to CAFÉ. The second confidential informant is reported in Publication 1 to have said that "it was well known
around the office, back in CAFÉ's early days, that Weber was involved and that he boasted of it."
88 The information from the second confidential informant was not the main basis for either publication. Mr. Dubinsky and
Ms. Mayor conducted an exhaustive investigation into these matters, over several months, including researching and reviewing
internet and social media sites, corporate profile reports, incorporation documents, municipal tax rolls and land titles searches
for companies associated with CAFÉ, as well as court documents relating Ms. Kam and Mr. Weber. After Mr. Dubinsky and
Ms. Mayor drafted the articles, two sets of editors vetted them before they were published.
89
I fail to see why it matters that their second confidential source was someone who knew Mr. Weber and Ms. Kam
particularly since the overwhelming bulk of the information in the publications arose from these other investigations based
upon primary documents.
Whether inclusion of statements was justifiable
90 In Grant v. Torstar Corp, at para. 118, the Supreme Court indicated that in applying this factor, the trier of fact should "take
into account that the decision to include a particular statement may involve a variety of considerations and engage editorial
choice which should be granted generous scope."
91
Ms. Kam argues that the information included was not justifiable because at its core, the Statements sought to connect
Ms. Kam to Mr. Weber as complicit in his illegal operation of CAFÉ. She also complains that the publications did not make
references to other individuals who may have been associated with CAFÉ.
92
In my view, the allegedly defamatory statements were necessary to communicate the regulatory failings in the cannabis
industry, a clear matter of public interest. It is relevant that all of the facts asserted about Ms. Kam were accurate. Statements
1, 4 and 5 were necessary facts and circumstantial evidence which connected Mr. Weber, someone with a historical past of
committing criminal and regulatory offences, to CAFÉ. With respect to the references to her involvement with Incryptex, and/
or the Moving Parties' decisions to not include details relating to other individuals, in my view, these were editorial choices
which should be granted generous scope.
Omitted facts
93
Ms. Kam also argues that where important exculpatory details are omitted from a defamatory publication, the defense
of responsible communication may not be available: Bondfield Construction Co. v. The Globe and Mail, 2018 ONSC 1880,
at paras. 57–69, aff'd 2019 ONCA 166.
94 Ms. Kam argues in her factum that Publication 1 failed to note that the company she incorporated became a CAFÉ landlord
after her resignation as director. Publication 2 fails to note Kam's resignation at all, leaving open the inference that she remained
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a director. I note that she does not reference this issue in her affidavit. Mr. Dubinsky explained that they did not mention these
facts because Ms. Kam ceased to be a director at approximately the same time as CAFÉ opened. There would have to have been
renovations and preparations for CAFÉ's opening which would have commenced well before Ms. Kam ceased to be a director.
In this proceeding Ms. Kam refused to produce a copy of the lease agreement for CAFÉ which she had a right to as a guarantor
of the mortgage. This lease agreement could have definitively demonstrated that the lease was entered into after she ceased to
be a director. Given this refusal, in my view, the issue raised by Ms. Kam here is a red herring.
95 In any event, in my view, the omitted details are subtle nuances which would be unlikely to affect any reader's interpretation
of the publications particularly since even after she ceased to be a director, she was still a guarantor of the mortgage.
96
It must be remembered that the responsible communication defence is not a standard of perfect communication: Grant
v. Torstar Corp., at para. 62.
Conclusion re a 137.1(4)(a)
97
In all the circumstances, I find that Ms. Kam has failed to demonstrate that their grounds to believe that there is a basis
in the record to support the proposition that the Moving Parties have no valid defence of responsible communication to this
litigation. In other words, she has failed to demonstrate a basis in the record and the law to support a finding that the defence of
responsible communication does not tend to weigh more in the Moving Parties' favour. Therefore, the Moving Parties' motion
is successful and the action is dismissed, but in the event I am wrong, I will proceed to consider the public interest hurdle.
S. 137.1(4)(b) Public Interest Hurdle
98 The third branch of section 137.1(4)(b) which is whether the harm "likely to be suffered" by Ms. Kam is sufficiently serious
such that the public interest in allowing the proceeding to continue outweighs the public interest in protecting that expression.
99

As directed by the Supreme Court in Pointes Protectionat para. 62:
[ . . . ] s. 137.1(4)(b) open-endedly engages with the overarching concern that this statute, and anti-SLAPP legislation
generally, seek to address by assessing the public interest and participation implications. In this way, s. 137.1(4)(b) is
the key portion of the s. 137.1 analysis, as it serves as a robust backstop for motion judges to dismiss even technically
meritorious claims if the public interest in protecting the expression that gives rise to the proceeding outweighs the public
interest in allowing the proceeding to continue.

100
This is the "crux" or the "core" of the s. 137.1 analysis: Pointes Protection, at para. 62. It provides the courts with the
ability to assess "what is really going on in a particular case before them": Pointes Protection, at para. 81. The burden is on
Ms. Kam to show (a) that she likely has or will have suffered harm and (b) that such harm is as a result of the Defamatory
Statements, and (c) that the public interest in allowing the action to proceed outweighs the public interest in protecting the
Defamatory Statements: Pointes Protection, at para. 62.
101

The analysis is essentially a weighing exercise.

Motion for leave to file additional affidavit material related to s. 137.1(4)(b)
102
Ms. Kam brought a motion to file an additional affidavit after cross-examinations, which sets out additional harm that
she has suffered as a result of the allegedly defamatory statements. In particular, on November 21, 2020 she discovered that
there had been a photograph of her taped to one of the stairwells of her condominium building with a note that stated "BOARD
MEMBERS WITH NO CHARACTER OR INTEGRITY. VOTE THEM OUT." Below her picture there were references to the
titles of the Publications and a suggestion that readers find them and read them. The Moving Parties opposed this motion.
103

Rule 39.02(2) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, provides:
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A party who has cross-examined on an affidavit delivered by an adverse party shall not subsequently deliver an affidavit
for use at the hearing . . . without leave or consent and the court shall grant leave, on such terms as are just, where
it is satisfied that the party ought to be permitted to respond to any matter raised on the cross-examination with
evidence in the form of an affidavit . . . [Emphasis added.]
104

In Nexim Health Care Consultants Inc v. Yacoob, 2018 ONSC 91, Master Jolley stated as follows:
The four part test for granting leave is set out in First Capital Realty Inc. v. Centrecorp. Management Services Ltd. 2009
CarswellOnt 6914 (Div. Ct.): (1) is the evidence relevant; (2) does the evidence respond to a matter raised on the cross
examination, not necessarily raised for the first time; (3) would granting leave to file the evidence result in non-compensable
prejudice that could not be addressed by imposing costs, terms or an adjournment; and (4) did the moving party provide a
reasonable or adequate explanation for why the evidence was not included at the outset. A flexible, contextual approach is
to be taken in assessing the criteria relevant to rule 39.02(2) having regard to the overriding principle outlined in Rule 1.04
that the rules are to be interpreted liberally to ensure a just, timely resolution of the dispute. An overly rigid interpretation
can lead to unfairness by punishing a litigant for an oversight of counsel. As stated by Master Muir in Mars Canada Inc.
v. Bemco Cash and Carry Inc. 2015 ONSC 8078 at paragraph 10, "In my respectful view, the court should avoid a rigid
interpretation of Rule 39.02. The flexible, contextual approach is to be preferred." As noted in P.M. Perell & J.W. Morden,
The Law of Civil Procedure in Ontario, commenting on First Capital Realty and quoted in Shah v. LG Chem, Ltd. 2015
ONSC 776, "the Divisional Court held that all the criteria should be weighed and no one criterion was determinative."

105 In all the circumstances, I am satisfied that the evidence is relevant, that it could not have been obtained before and that
it should be admitted, in particular given that it relates to the fate of Ms. Kam's proceeding. Ms. Kam offered to adjourn the
motion to permit the Moving Parties to respond and/or cross-examine and they did not wish to.
Harm
106 The Moving Parties argue that Ms. Kam cannot prove that the harm she alleges was caused by the Statements in question.
They say that the harm she describes including the damage to her reputation is because she is married to someone with a known
criminal record. However, in Pointes Protection, at para. 71, the Supreme Court made clear that causation is not required: "the
plaintiff need not prove harm or causation, but must simply provide evidence for the motion judge to draw an inference of
likelihood in respect of the existence of the harm and the relevant causal link."
107 Although part of the harm alleged likely relates to public knowledge about her being married to someone with a history
of criminal and regulatory offences, I am satisfied that Ms. Kam has provided evidence from which I can infer that she likely
has or will have suffered harm as a result of the Statements in question as follows:
a. First, in a defamation action, harm (and therefore general damages) are presumed: Pointes Protection, at para 71. She
is a commercial real estate agent and implications of criminal conduct related to land transactions would likely have a
significant effect on her reputation.
b. Ms. Kam's real estate brokerage is located in a downtown area known as CityPlace community. CityPlace community
has a residents association which she joined to deepen her involvement in the community. She also joined the Board. There
have been postings on Facebook in a public group called "CityPlace uncensored" related to her actively advancing CAFÉ's
interests in the context of an upcoming Board of Directors election for the residents association. Ms. Kam's position on the
Board was up for re-election but she decided not to run because of the complaints and posts about her relationship to CAFÉ.
c. After the publications, Ms. Kam received a letter from the Bank of Montreal advising that it would be ending its
relationship with her because her personal and/or business activities fall outside its risk appetite.
d. When Google searches are conducted of Ms. Kam's name, the publications are among the top three search results,
ensuring that her online identity and reputation will continue to reference CAFÉ.
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[Pursuant to the Order of Justice Pinto dated October 5, 2020 there are subparagraphs relating to the harm suffered by Ms. Kam
which form a part of paragraph 107 which are set out in Schedule "A" hereto and which are permanently sealed and may not
be disseminated, published, broadcasted, disclosed or transmitted in any manner.]
108
The purpose of s. 137.1 is not to conduct a trial of the matter, but rather to quickly identify strategic lawsuits and stop
abusive litigation. The assessment of harm must take this into account. I am satisfied that even if there are other aspects of
Ms. Kam's life that may have also contributed to the harms she alleges, she has provided sufficient evidence from which I can
draw the necessary inferences. I note as well that she says that she did not experience anything similar to the above prior to the
publications, despite the fact that Mr. Weber has a well-known and public history of criminal and regulatory offences.
Does the harm outweigh the public interest in the expression?
109 First, the record does not support that this action has all the hallmarks of an anti-SLAPP suit which the court may take into
account as long as these considerations are tethered to the considerations contemplated by s 137.1(4)(b): Pointes Protection, at
para. 78. There is no financial or power imbalance that strongly favours Ms. Kam. The record does not support that Ms. Kam is
vindictively or strategically attempting to silence the Moving Parties. The damages suffered are not minimal. While Ms. Kam
has brought proceedings against others, these have all been in respect of republishing the same Statements which she alleges
are defamatory. She has no history of using litigation or the threat of litigation to silence critics before the Publications.
110
In my view, at this early stage there is evidence of significant reputational and financial harm and Ms. Kam's action
is an attempt to recover for that harm.
111
If I had not concluded that the defence of responsible communication weighed more in favour of the Moving Parties, I
would have concluded that the public interest in reporting on what is happening in the cannabis industry does not outweigh the
public interest in allowing this action to proceed. Ms. Kam has described significant harm, some of which is sealed by Court
Order. The reputational harm, given that it is now part of her internet identity, is significant and the sting of the defamation
has been republished by others which should have been reasonably foreseeable to the Moving Parties. In my view, because the
potential criminal imputations are serious, the harm alleged lies at the high end of the spectrum and so too would the public
interest in allowing the action to proceed.
112 Further, permitting the action to proceed, if the defence of responsible communication did not weigh more in favour of
the Moving Parties, would not deter individuals from reporting on important matters of public interest like what is going on in
the cannabis industry; it would deter them from publishing statements without responsibly substantiating the veracity.
113 However, given that Ms. Kam has not satisfied her burden under s. 137.1(4)(a)(ii), I am dismissing this action pursuant
to s. 137.1(3) which is mandatory in these circumstances.
Refusals motion
114
As noted above, there was a motion brought by Ms. Kam relating to refusals which I dismissed at the outset of the
motion with reasons to follow. Ms. Kam sought answers to the following questions:
a. In respect of Mr. LeGrand's cross-examination, question 21: to advise of the exact location of the Microsoft Azure servers
that are used by the Toronto CBC journalists that drafted the articles in question. Mr. LeGrand had provided evidence
on how the articles were published online and were transferred as electronic data through various web servers to become
publicly accessible;
b. In respect of Mr. Mayor's cross-examination:
i. Question 94: to produce the drafts of both Article 1 and Article 2.
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ii. Question 25 and 50: to disclose the content of the tip from the confidential source that triggered the defendants'
investigation into the plaintiff; and
115
The answer to Refusal "a" was already provided to Ms. Kam on October 30, 2020 without prejudice to the Moving
Party's ability to argue in the anti-SLAPP motion that the information is not relevant. As such, Ms. Kam has not raised any
justiciable issue with respect to this refusal.
116 With respect to the Refusal "b(i.)" the Moving Parties submitted the drafts to counsel for their review prior to publication.
The draft constitutes part of the chain of communication between the Moving Parties and their counsel. Production of the draft
if compared to the final version, could disclose legal advice given. I agree that in such circumstances these drafts are privileged:
Cusson v. Quan, 2004 CanLII 7351 (Ont. S.C.), at paras. 12-14.
117
With respect to Refusal "b(ii)", the witness Ms. Mayor objected on the basis of privilege indicating that disclosure of
the information would reveal the identity of the source and she was not cross-examined any further on the issue.
118
Journalist source privilege is a case-by-case privilege, which applies where the well-known Wigmore criteria are made
out: Globe and Mail v. Canada (Attorney General), 2010 SCC 41, [2010] 2 S.C.R. 592, at para. 26 (“. The claimant must show:
(1) the relationship originates in a confidence that the source's identity will not be disclosed; (2) anonymity is essential to the
relationship in which the communication arises; (3) the relationship is one that should be sedulously fostered in the public
interest; and (4) the public interest served by protecting the identity of the informant outweighs the public interest in getting
at the truth: Globe and Mail , at para. 22.
119

The first three Wigmore criteria are satisfied through Ms. Mayor's evidence.

120
In this case, the public interest in protecting the identity of the informant heavily outweighs any public interest
in disclosing the information. Individuals who come forward to disclose sensitive information to credible, respected media
organizations like the CBC, and do so based on a promise of confidentiality, are entitled to trust and expect that such an
undertaking will be upheld: R v. National Post, at para. 30, R. v. Vice Media,2018 SCC 53, [2018] 2 S.C.R. 374, at para. 26.
121 In my view, Ms. Kam did not provide any rationale to justify violating the trust at the core of the relationship in particular
because of the minimal relevance to the issues in this motion; the original tip was not about Ms. Kam or Mr. Weber, could not be
substantiated and that after it came in and the Moving Parties started to investigate it, the story evolved in a different direction
such that they ended up reporting on a story with a different focus. Accordingly, the motion regarding refusals was dismissed.
122
In summary, this action is dismissed pursuant to s. 137.1 of the CJA. The parties may make submissions on costs as
follows:
a. The Moving parties within 7 days of these reasons in writing, no longer than 4 pages;
b. Ms. Kam, within 7 days thereafter in writing, no longer than 4 pages.
Schedule "A"
Pursuant to the Order of Justice Pinto dated October 5, 2020 there are 4 paragraphs relating to the harm suffered by Ms. Kam
which form a part of paragraph 107 which are set out below and which are permanently sealed and may not be disseminated,
published, broadcasted, disclosed or transmitted in any manner.

End of Document
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Subject: Civil Practice and Procedure; Corporate and Commercial; Restitution; Securities; Torts
Headnote
Civil practice and procedure --- Pleadings — Statement of claim — Striking out for absence of reasonable cause of action —
Plain and obvious
Plaintiffs brought action against defendants, with allegations including conspiracy to defeat enforcement of certain personal
guarantees by bringing spurious counterclaims and filing false complaints, and to profit from taking short positions on plaintiff's
shares while leaking allegations to media — Applicant defendants brought motions to strike plaintiff's statement of claim and
dismiss action as against them — Motions granted in part — Plaintiffs failed to establish reasonable cause of action for abuse
of process based on making whistleblower complaints to Securities Commission, as this was not analogous to commencement
of legal proceedings for purposes of this tort — Plaintiffs did not plead any details about any involvement of certain applicant
defendant in preparation or publication of allegedly defamatory article and there was no pleading as to what other applicant
defendants communicated to journalist that was defamatory of plaintiffs — Given striking of defamation claims, plaintiffs'
claims against applicants for intentional interference with economic relations could not survive as there was no remaining
pleading of "unlawful means" and plaintiffs failed to identify third parties against whom unlawful act was committed —
Plaintiff's pleading that applicants had been unjustly enriched through participation in unlawful short selling attack could not
stand as, given striking of defamation pleading, pleading that there was no juristic reason for applicant's profits could not
stand — There was no reciprocal relationship between applicants' alleged gain from short selling activity and plaintiffs' alleged
deprivation being decline in market capitalization — Triggering event of publication of article might be same, but gains and
losses were not causally related for purposes of unjust enrichment claim — Allegations of conspiracy, although spare, were
sufficient to establish viable claim against all but one of applicant defendants as they addressed each of requisite elements of tort
and allowed applicants to know case against them — Pleading of conspiracy against one defendant individual must be struck
for want of pleading of any overt act on his part pertaining to conspiracy.
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Hunt v. T & N plc (1990), 4 C.C.L.T. (2d) 1, 43 C.P.C. (2d) 105, 117 N.R. 321, 4 C.O.H.S.C. 173 (headnote only), (sub
nom. Hunt v. Carey Canada Inc.) [1990] 6 W.W.R. 385, 49 B.C.L.R. (2d) 273, (sub nom. Hunt v. Carey Canada Inc.) 74
D.L.R. (4th) 321, [1990] 2 S.C.R. 959, 1990 CarswellBC 759, 1990 CarswellBC 216 (S.C.C.) — followed
Kerr v. Baranow (2011), 2011 CarswellBC 240, 2011 CarswellBC 241, 14 B.C.L.R. (5th) 203, 328 D.L.R. (4th) 577, 93
R.F.L. (6th) 1, 274 O.A.C. 1, [2011] 1 S.C.R. 269, 2011 SCC 10, 64 E.T.R. (3d) 1, [2011] 3 W.W.R. 575, 509 W.A.C. 1,
300 B.C.A.C. 1, (sub nom. Vanasse v. Seguin) 108 O.R. (3d) 399, 411 N.R. 200 (S.C.C.) — followed
Knight v. Imperial Tobacco Canada Ltd. (2011), 2011 SCC 42, 2011 CarswellBC 1968, 2011 CarswellBC 1969, 21
B.C.L.R. (5th) 215, [2011] 11 W.W.R. 215, 25 Admin. L.R. (5th) 1, 86 C.C.L.T. (3d) 1, (sub nom. British Columbia v.
Imperial Tobacco Canada Ltd.) 335 D.L.R. (4th) 513, (sub nom. British Columbia v. Imperial Tobacco Canada Ltd.) 419
N.R. 1, (sub nom. British Columbia v. Imperial Tobacco Canada Ltd.) 308 B.C.A.C. 1, (sub nom. British Columbia v.
Imperial Tobacco Canada Ltd.) 521 W.A.C. 1, 83 C.B.R. (5th) 169, [2011] 3 S.C.R. 45 (S.C.C.) — considered
Lysko v. Braley (2006), 2006 CarswellOnt 1758, 49 C.C.E.L. (3d) 124, 79 O.R. (3d) 721, 212 O.A.C. 159 (Ont. C.A.)
— followed
Martin v. Astrazeneca Pharmaceuticals PLC (2012), 2012 ONSC 2744, 2012 CarswellOnt 6210, 27 C.P.C. (7th) 32 (Ont.
S.C.J.) — distinguished
Martin v. Astrazeneca Pharmaceuticals PLC (2013), 2013 ONSC 1169, 2013 CarswellOnt 2904 (Ont. Div. Ct.) — referred
to
Moore v. Sweet (2018), 2018 SCC 52, 2018 CSC 52, 2018 CarswellOnt 19478, 2018 CarswellOnt 19479, 43 C.C.P.B.
(2nd) 161, 84 C.C.L.I. (5th) 1 (S.C.C.) — followed
Normart Management Ltd. v. West Hill Redevelopment Co. (1998), 155 D.L.R. (4th) 627, 37 O.R. (3d) 97, 1998
CarswellOnt 251, 17 C.P.C. (4th) 170, 113 O.A.C. 375, 41 C.C.L.T. (2d) 282 (Ont. C.A.) — considered
Statutes considered:
Securities Act, R.S.O. 1990, c. S.5
s. 126.1 [en. 2002, c. 22, s. 182] — considered
s. 126.2 [en. 2002, c. 22, s. 182] — considered
Rules considered:
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Rules of Civil Procedure, R.R.O. 1990, Reg. 194
Generally — referred to
R. 21 — considered
R. 21.01(1)(b) — considered
R. 25.06(1) — considered
R. 25.06(8) — considered
R. 25.11 — considered
MOTIONS by applicant defendants to strike out plaintiff's statement of claim and dismiss action as against them.
H.J. Wilton-Siegel J.:
1
On these motions, various defendants in this action (the "applicants") seek an order striking the statement of claim dated
November 7, 2017 (the "Statement of Claim") and dismissing the action against them under Rules 21, 25.06(1) and 25.11 of
the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.
The Parties
2
The following sets out the parties in the action and the defined terms in the Statement of Claim that are relevant for the
present motions.
The Plaintiffs
3 The plaintiff The Catalyst Capital Group Inc. ("Catalyst") is a corporation with its head office located in Toronto, Ontario.
Catalyst describes itself as a firm in the field of investments in distressed and undervalued Canadian situations.
4
The plaintiff Callidus Capital Corporation ("Callidus") is a corporation with its head office located in Toronto, Ontario.
Callidus is a publicly traded asset-based lender that provides capital on a bridge basis to meet the financing requirements of
companies that cannot access traditional lending sources.
5 The common shares of Callidus (the "Callidus Shares") are listed on the Toronto Exchange. Catalyst owns approximately
40 percent of the outstanding shares of Callidus.
6

Catalyst and Callidus are herein collectively referred to as the "plaintiffs".

The Anson Defendants
7

The defendant M5V Advisors Inc. is a hedge fund incorporated in Ontario that carries on business as Anson Group Canada.

8
The defendant Frigate Ventures LP ("Frigate") is a limited partnership organized pursuant to the laws of Texas. At all
relevant times, Frigate was a registered investment fund manager with the Ontario Securities Commission (the "OSC"). The
defendant Admiralty Advisors LLC ("Admiralty") is a limited liability company organized pursuant to the laws of Texas that
is the general partner of Frigate.
9

The defendants Anson Investments LP and Anson Capital LP are limited partnerships organized under the laws of Texas.

10
The defendant Anson Investments Master Fund LP is a limited partnership organized under the laws of Texas. The
defendant AIMF GP is the general partner of Anson Investments Master Fund LP.
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11 The defendant Anson Catalyst Master Fund LP is a limited partnership organized under the laws of Texas. The defendant
ACF GP is the general partner of Anson Catalyst Master Fund LP.
12
The parties described in the preceding five paragraphs are a family of hedge funds that carry on business as the "Anson
Group". All of them engage in securities transactions on public markets. They are collectively referred to herein as the "Anson
Corporate Defendants".
13 The defendants Moez Kassam ("Kassam") and Adam Spears ("Spears") are principals of the Anson Corporate Defendants.
The defendant Sunny Puri ("Puri") is an analyst employed by the Anson Corporate Defendants. Kassam, Spears and Puri are
collectively referred to herein as the "Anson Individual Defendants".
14 The Anson Corporate Defendants and the Anson Individual Defendants are herein collectively referred to as the "Anson
Defendants".
The Wolfpack Conspirators
15
The defendant West Face Capital Inc. ("West Face") is a Toronto-based private equity corporation with assets under
management of approximately $2.5 billion. West Face competes with Catalyst. One of the principals of West Face is the
defendant Gregory Boland ("Boland").
16
The defendant ClaritySpring Inc. ("Clarity") is a Delaware corporation that is based in New York. Clarity's principal is
the defendant Nathan Anderson ("Anderson").
17
In the Statement of Claim and herein, the Anson Defendants, West Face, Boland, Clarity and Anderson are collectively
referred to as the "Wolfpack Conspirators".
The Guarantor Conspirators
18
The defendant Jeffrey McFarlane ("McFarlane") is an individual residing in North Carolina, in the United States of
America.
19

The defendant Darryl Levitt ("Levitt") is an individual residing in Toronto, Ontario.

20

The defendant Richard Molyneux ("Molyneux") is an individual residing in Toronto, Ontario.

21

The defendant Kevin Baumann ("Baumann") is an individual residing in Red Deer, Alberta.

22
Baumann, McFarlane, Levitt and Molyneux are collectively referred to in the Statement of Claim and herein as the
"Guarantor Conspirators".
The Remaining Defendants
23

The defendant Bruce Langstaff ("Langstaff") is a former employee of Canaccord Genuity.

24
The defendant Rob Copeland ("Copeland") is a reporter with The Wall Street Journal (the "WSJ") who resides in New
York, New York.
25
The Wolfpack Conspirators, the Guarantor Conspirators, Langstaff and Copeland are collectively referred to in the
Statement of Claim and herein as the "Conspirators".
26 The Statement of Claim also uses the defined term "Defendants" to include both the Conspirators and John Doe defendants
who are alleged to have participated in the Conspiracy (as defined below) and whose identities are presently unknown.
The Pleadings and the Plaintiffs' Responses to the Applicants' Demands for Particulars
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27 In the Statement of Claim, the plaintiffs plead that, in response to actions commenced to enforce personal guarantees of the
Guarantor Conspirators and certain other parties (the "Guarantors") in respect of loans made by Callidus to certain borrowers,
the Guarantor Conspirators coordinated their actions. In particular, it is alleged that they decided to defend the actions against
them by filing spurious counterclaims against Callidus and by alleging claims of "fraudulent inducement". It is also alleged that
certain of the Wolfpack Conspirators funded the Guarantor Conspirators in these actions through one or more of the Guarantor
Conspirators.
28
It is further alleged in paragraph 61 of the Statement of Claim that the Wolfpack Conspirators and the Guarantor
Conspirators then entered into a conspiracy to harm Callidus and Catalyst (herein the "Conspiracy"). The Conspiracy took the
form of an agreement to a plan of action described in paragraph 64 of the Statement of Claim having the following elements
(the "Plan"):
(1) The spreading of false information by rumours;
(2) The filing of false "whistleblower" complaints against Callidus with the OSC by certain of the Guarantor Conspirators
to "confirm" the rumours;
(3) The leaking of the allegations contained in the complaints to the media to generate interest;
(4) The Conspirators taking short positions, directly or indirectly, in the Callidus Shares;
(5) The publication of a report in the Wall Street Journal, timed to be released near the end of the trading day, in order to
cause a rapid decline in the price of the Callidus Shares; and
(6) The closing out of their naked short positions by the Conspirators to their profit and at the expense of the market value
of Callidus.
29 Each of these alleged steps in the Conspiracy is the subject of specific pleadings in paragraphs 67-111. Paragraphs 67-74
set out allegations regarding the filing of "false and defamatory whistleblower complaints" with the OSC relating to Callidus
and Catalyst by Bauman, McFarlane, Levitt (or Molyneux) and Clarity (or Anderson) (the latter being incorrectly referred to
as one of the Guarantor Conspirators) (the "Complaints"). The plaintiffs allege that the Complaints were defamatory and that
the sole motivation for filing the Complaints was the furtherance of the Conspiracy. Bauman, McFarlane, Levitt (or Molyneux)
and Clarity (or Anderson) are collectively referred to as the "Complainants" in the Statement of Claim.
30 In paragraph 69, the plaintiffs allege that the Complainants disclosed the Complaints, or the substance of the Complaints,
to WSJ reporters. I note that this paragraph appears to do no more than anticipate the allegations in paragraphs 84-93. However,
insofar as the pleadings say that the Complainants disclosed the Complaints, rather than the existence and substance of the
Complaints, the pleadings are in error given the definition of "Complaints". The plaintiffs say that the error will be corrected.
31
In paragraphs 75-82, the pleadings allege that the Conspirators contacted journalists in an effort to leak the existence of
the Complaints and other false allegations about them. The pleadings refer first to the engagement of a journalist, Bruce Livesey
("Livesey"), and then to an approach to Reuters, both of which are addressed further below.
32
The pleadings allege in paragraphs 84-93 that the Conspirators then approached Copeland who authored an article that
was published in the WSJ (the "Article") after meetings between Copeland and each of the Guarantor Conspirators, at the urging
of Anderson, and a meeting between Copeland and representatives of Callidus and Catalyst.
33
In paragraphs 94-100, the pleadings allege that the Wolfpack Conspirators and one or more of the John Doe Defendants
took naked short positions, and other positions to simulate short positions, in Callidus Shares, either directly or indirectly, on or
about August 9, 2017. The Article was released at 3:29 p.m. on August 9, 2017. The plaintiffs say the Conspirators encouraged
Copeland to release the Article at that time in order that Callidus would not be able to make normal course issuers bid purchases
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of Callidus Shares in the last 30 minutes of trading on that day. They say the Wolfpack Conspirators thereby profited in the
significant drop in the value of Callidus Shares between August 9 and August 14, 2017.
34 The plaintiffs allege that the Article and the Complaints made false and defamatory statements about Callidus and Catalyst
and caused them loss. They also say that the Defendants' actions constituted breaches of the Securities Act, R.S.O. 1990, c.
S.5, in particular ss. 126.1 and 126.2.
35
The principal claim of the plaintiffs against the Defendants is a claim for damages based on the tort of conspiracy,
both predominant purpose conspiracy and unlawful means conspiracy. The plaintiffs also assert claims for damages based on
defamation and the tort of intentional interference with contractual relations, in each case based on the alleged defamatory
statements in the Article and the Complaints, as well as unjust enrichment. They seek disgorgement of the profits made by
the Conspirators.
36
The Anson Defendants delivered a Demand for Particulars dated January 12, 2018. Molyneux delivered a Demand for
Particulars dated May 15, 2018. Levitt delivered a Demand for Particulars dated May 16, 2018. Clarity and Anderson delivered
a Demand for Particulars dated August 7, 2018.
37
The plaintiffs delivered a Response to Demand for Particulars on October 22, 2018 which responded to each of the
foregoing Demands for Particulars. The plaintiffs further supplemented their Response to Demand for Particulars with an
addendum dated October 23, 2018 (the "Addendum").
Applicable Legal Principles on a Motion to Strike
38

The following provisions of the Rules of Civil Procedure are applicable in respect of these motions:
21.01 (1) A party may move before a judge, ...
(b) to strike out a pleading on the ground that it discloses no reasonable cause of action or defence,
and the judge may make an order or grant judgment accordingly. ...
25.06 (1) Every pleading shall contain a concise statement of the material facts on which the party relies for the claim or
defence, but not the evidence by which those facts are to be proved. ...
(8) Where fraud, misrepresentation, breach of trust, malice or intent is alleged, the pleading shall contain full particulars,
but knowledge may be alleged as a fact without pleading the circumstances from which it is to be inferred. ...
25.11 The court may strike out or expunge all or part of a pleading or other document, with or without leave to amend,
on the ground that the pleading or other document,
(a) may prejudice or delay the fair trial of the action;
(b) is scandalous, frivolous or vexatious; or
(c) is an abuse of the process of the court.

39
The principles pertaining to a motion to strike a claim under r. 21.01(1)(b) are well established. In Hunt v. T & N plc,
[1990] 2 S.C.R. 959 (S.C.C.), at p. 980, the Supreme Court articulated the applicable test as follows:
[A]ssuming that the facts as stated in the statement of claim can be proved, is it "plain and obvious" that the plaintiff's
statement of claim discloses no reasonable cause of action? As in England, if there is a chance that the plaintiff might
succeed, then the plaintiff should not be "driven from the judgment seat". Neither the length and complexity of the issues,
the novelty of the cause of action, nor the potential for the defendant to present a strong defence should prevent the plaintiff
from proceeding with his or her case. Only if the action is certain to fail because it contains a radical defect ... should the
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relevant portions of a plaintiff's statement of claim be struck out under [the counterpart under the British Columbia rules
of civil procedure to r. 21.01(1)(b)].
40
More recently, in Catalyst Capital Group Inc. v. Veritas Investment Research Corp., 2017 ONCA 85, 136 O.R. (3d) 23
(Ont. C.A.), at para. 21, the Court of Appeal set out the following principles that apply on a motion under r. 21.01(1)(b):
No one contests that the bar for striking a pleading as disclosing no cause of action is very high - is it plain and obvious that
the plaintiff cannot succeed? - or that the facts as alleged in the Statement of Claim are to be accepted as true for purposes
of deciding the motion: Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959. No evidence is permissible on a rule 21.01(1)
(b) motion: rule 21.01(2)(b). The statement of claim is to be read as generously as possible with a view to accommodating
any inadequacies in the allegations due to drafting difficulties.
Preliminary Matter
41 Before addressing the applicants' motions in respect of the specific claims asserted against them, it is necessary to address
certain issues pertaining to the pleadings in respect of the plaintiffs' defamation claims that also have implications for a number
of the plaintiffs' other claims.
42 As currently drafted, the allegations in the Statement of Claim give rise to considerable confusion regarding the extent to
which the plaintiffs are grounding a separate defamation claim in the Complaints, in addition to their defamation claim based
on the Article. In this regard, the following provisions of the pleadings are relevant.
43
First, at paragraph 68, "Complaints" is defined as "false and defamatory whistleblower complaints" filed by the
Complainants with the OSC relating to Callidus and Catalyst. The term "Complaints" therefore does not include any statements
made to parties other than the OSC regarding the existence, or content, of the Complaints.
44
Second, at paragraph 112, the plaintiffs allege that the "Article, read as a whole and the Complaints make false and
defamatory statements (the "Defamatory Words") ... about Callidus and Catalyst". This definition of "Defamatory Words" is
effectively confirmed in the statement at paragraph 11 of the Addendum that "[c]urrently, the only specific defamation claim
pleaded in the [Statement of Claim] relates to the 'Defamatory Words' as stated in the [Statement of Claim]." This suggests that
the plaintiffs base their defamation claim on "false and defamatory statements" in the Complaints as well as in the Article.
45
Third, there are a number of vague allegations made in the Statement of Claim to disclosure of the existence of the
Complaints, or the substance of the Complaints, to various parties other than the OSC. These allegations include the references
in paragraphs 64 and 73 to spreading "false information through the Bay Street rumour mill" and spreading "rumours within
the financial industry". They also include the allegations in paragraphs 75-78 regarding the Conspirators' contact with, and
engagement of, Livesey to write a negative story targeting the plaintiffs, as well as the allegations in paragraphs 79 and 81-83
that the Conspirators approached Reuters and "other reputable news organizations" in 2017 and encouraged them to publish
a negative story about the plaintiffs.
46
As a result of these pleadings, a reasonable reader of the pleadings would be confused as to: (1) whether the plaintiffs
are asserting defamation claims based on statements made regarding the existence of, or substance of, the Complaints in
circumstances other than the preparation and publication of the Article; and (2) whether the plaintiffs are asserting defamation
claims based on the content of the Complaints themselves as made to the OSC.
47 The applicants proceeded on the basis that the answer to both these questions was in the affirmative and argued that such
claims should be struck for various reasons, in particular that they fail to set out the necessary facts to establish a claim against
them, individually. At the hearing, however, the plaintiffs confirmed that, in fact, with one qualification addressed below, they
are not asserting either of the claims described in (1) and (2) above. I will address each in turn.
48 First, the plaintiffs say that their defamation claims are based solely on the publication of the Article and, to the extent that it
is relevant, the statements of the Complainants to Copeland regarding the existence, and the alleged content, of the Complaints.
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The plaintiffs do not allege defamation based on any of the other alleged communications to third parties regarding the existence
or content of Complaints, including to Livesey or Reuters. Instead, they say they rely on these allegations as further improper
means for the purposes of their conspiracy claims as well as their claims of intentional interference with economic relations
and unjust enrichment.
49
Second, the plaintiffs also do not assert that the statements allegedly made by the Complainants to the OSC pursuant to
the OSC's "whistleblower" programme are the subject of defamation claims, subject to the issue of the applicability of the tort
of abuse of process discussed below. It is acknowledged that statements made to the OSC in such circumstances are entitled to
absolute privilege: see Fraleigh v. RBC Dominion Securities Inc. (2009), 99 O.R. (3d) 290 (Ont. S.C.J. [Commercial List]), at
paras. 31-35; Hung v. Gardiner, 2003 BCCA 257, 13 B.C.L.R. (4th) 298 (B.C. C.A.), at paras. 30-37. This immunity applies
not only to the making of statements to the OSC staff performing investigatory functions but also to all causes of action that
may be based on those statements. In any event, in the present circumstances, the actual content of the Complaints remains
unknown and is not pleaded.
50 As mentioned, the plaintiffs have, however, suggested that the tort of abuse of process may apply to exclude the availability
of absolute privilege in respect of the Complaints. The tort of abuse of process entails the following four elements as confirmed
by the Court of Appeal in Harris v. GlaxoSmithKline Inc., 2010 ONCA 872, 106 O.R. (3d) 661 (Ont. C.A.), at para. 27:
(1) the plaintiff is a party to a legal process initiated by the defendant; (2) the legal process was initiated for the predominant
purpose of furthering some indirect, collateral and improper objective; (3) the defendant took or made a definite act or
threat in furtherance of the improper purpose; and (4) some measure of special damage has resulted. [Citations omitted.]
51 The plaintiffs suggest that a "whistleblower" complaint to the OSC is analogous to the commencement of legal proceedings,
and, therefore, the tort of abuse of process should be applicable in respect of the communication of knowingly false complaints
to the OSC for an ulterior and predominant purpose to further an improper objective. They do not, however, provide any case
law to support this proposition.
52
In my view, the plaintiffs have failed to establish a reasonable cause of action for abuse of process on the facts of this
case for the reason that they have failed to plead facts that establish the first element of the tort. The making of a complaint to
the OSC under its "whistleblower" programme does not constitute the commencement of legal proceedings for the purposes
of the tort of abuse of process.
53 There is a significant distinction between the communication of a "whistleblower" complaint in confidence to OSC staff
and the commencement of legal proceedings. Among other things, the communication of a complaint does not involve any
publication to third parties of the allegedly false complaint. The complaint remains a matter of confidential disclosure to the
OSC staff, who then determine whether or not to investigate the complaint. Further, if a decision is taken to commence legal
proceedings after any such investigation, it is the OSC, rather than the "whistleblower" that takes that decision. Moreover, any
public documents released in connection with such action will reflect the view of the OSC staff of the relevant events, which
may not necessarily be the same as the view of the "whistleblower". Accordingly, the making of a complaint does not entail the
publication of any documents by the "whistleblower" whose publication could cause special loss or damage to a defendant.
54
There is, therefore, a causation problem in respect of complaints to the OSC, unlike the commencement of legal
proceedings. In the latter case, the defendant's action in commencing litigation proceedings is a direct cause of any loss suffered
by a plaintiff. In the former case, as mentioned, the independent action of the OSC in deciding to commence legal proceedings
after conducting its own investigation is the cause of any loss suffered by a plaintiff.
55
Lastly, it is inherent in any "whistleblower" programme that a party making a "whistleblower" statement to a regulatory
authority may have a questionable purpose in mind in doing so. However, the fact that a "whistleblower" may have the furthering
of an improper object as his or her predominant purpose does not mean that the subject matter of his or her communication
would not be of legitimate concern from a regulatory perspective. There are therefore compelling policy reasons why the tort
of abuse of process should not apply in the case of "whistleblower" complaints to the OSC.
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56
The plaintiffs' counsel advised the Court at the hearing of these motions that the plaintiffs would amend the pleadings
to make the basis of their defamation claims clear if the Court found that, as currently drafted, the pleadings were confusing.
Based on the foregoing, I find that the pleadings should be struck: (1) under r. 25.11, insofar as they suggest that the plaintiffs
assert defamation claims in respect of statements made to third parties regarding the existence, or content of, the Complaints,
other than statements made to WSJ reporters in respect of the Article; and (2) under r. 21.01(1)(b), insofar as they suggest that
the plaintiffs assert a claim of defamation based on the assertion that the making of the Complaints was an abuse of process.
Analysis and Conclusions Regarding the Applicants' Motions to Strike
57
I propose to address the motions to strike of the various applicants by grouping them according to the plaintiffs' claims
in the Statement of Claim.
Defamation
58
The plaintiffs allege that the Article was defamatory in respect of each of them. They assert a defamation claim against
each of the applicants in these motions for loss arising from the publication of the Article. Based on the discussion above, it is
my understanding that the plaintiffs' defamation claims against the applicants are based on the allegations in paragraphs 84-93.
These pleadings pertain to Copeland's publication of the Article and to alleged conversations between McFarlane, Bauman,
Molyneux, Levitt and Anderson with Copeland that formed the information upon which he based the Article.
59
The requirements for a pleading of defamation were addressed in Lysko v. Braley (2006), 79 O.R. (3d) 721 (Ont. C.A.),
at para. 91:
Both courts and leading authors on the law of defamation repeatedly state that pleadings in defamation cases are more
important than in any other class of actions. The statement of claim must contain a concise statement of the material facts.
A summary of the necessary material facts to allege a complete cause of action for defamation is found in Patrick Milmo
and W.V.H. Rogers, ed., Gatley on Libel and Slander, 10th ed. (London: Sweet & Maxwell, 2003) at p. 806:
These facts are the publication by the defendant, the words published, that they were published of the claimant, (where
necessary) the facts relied on as causing them to be understood as defamatory or as referring to the claimant and
knowledge of these facts by those to whom the words were published, and, where the words are slander not actionable
per se, any additional facts making them actionable, such as that they were calculated to disparage the plaintiff in an
office held by him or that they have caused special damage.
60

In Catalyst Capital Group Inc. at para. 23, the Court of Appeal addressed the requirements for a pleading of libel as follows:
In libel actions (defamatory statements in writing, as in this case), the material facts to be pleaded are (i) particulars of the
allegedly defamatory words; (ii) publication of the words by the defendant; (iii) to whom the words were published; and
(iv) that the words were defamatory of the plaintiff in their plain and ordinary meaning or by innuendo. See, generally,
Alastair Mullis and Richard Parkes, eds., Gatley on Libel and Slander, 12th ed. (London: Sweet & Maxwell, 2013), at
paras. 26-1 to 26-26; Lysko v. Braley (2006), 79 O.R. (3d) 721, [2006] O.J. No. 1137 (C.A.), at para. 91; Metz v. TremblayHall, [2006] O.J. No. 4134, 53 C.C.E.L. (3d) 107 (S.C.J.), at para. 13.

61
Each of the applicants seeks an order striking the plaintiffs' defamation claims against them, but on different grounds.
I will address the position of each of the applicants in turn.
The Anson Defendants
62 The Anson Defendants move to strike the claim of defamation against them on the basis that the plaintiffs have failed to
plead any facts regarding the involvement of the Anson Defendants in the publication of the Article, including any particulars
of any instances of publication of the Defamatory Words by the Anson Defendants.
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63 The plaintiffs make three principal arguments. First, they argue that the defamation claim is part of the conspiracy claim.
They say that, to the extent that the Anson Defendants participated in the Conspiracy, they also participated in the publication of
the Article, even if they took no specific actions in furtherance of the publication of the Article. I do not think that this is correct.
64
I accept that a party who participates in the publication of a defamatory expression in furtherance of a common design
will be liable to the plaintiff: see Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.) at paras. 75-76.
However, for such purposes, the common design must pertain to the publication of the defamatory statement.
65 In Botiuk, the issue concerned the liability of certain parties who participated in the publication of one of three documents
that were treated collectively as a single libel. The Supreme Court upheld the lower court decisions that found these parties
liable for all damages flowing from the publication of the three documents as a single libel. At para. 75, the Supreme Court
expressed its finding as follows:
The appellants' actions bring them within the third category of joint tortfeasors so well described by Fleming. In the context
in which the text writer has utilized the word conspiracy, it refers to the design or agreement of persons to participate in
acts which are tortious, even though they did not realize they were committing a tort.
66
In Botiuk, the Supreme Court therefore held that these parties were joint tortfeasors with the author and publisher of the
two other articles. Not only are the facts in Botiuk significantly different from the present situation but there is also nothing in
the decision of the Supreme Court that would attract liability to persons who did not participate in some manner in furtherance
of the actual tortious act of libel of or slander upon which a plaintiff bases its claim of defamation.
67
In the present case, therefore, the plaintiff must plead facts that would support a finding that the Anson Defendants
participated in the tortious act of publication of the Article in order to plead a viable cause of action in defamation against them.
A pleading that the Anson Defendants participated in the Conspiracy, in furtherance of which certain of the other participants
are alleged to have published the Article, is not sufficient to sustain a claim for defamation against the Anson Defendants.
68
Second, the plaintiffs say that the pleading is sufficient to permit the Anson Defendants to plead a simple denial of any
involvement in the preparation or publication of the Article. This argument proceeds on an inadequate view of the purpose of
pleadings. Under r. 25.06(1), the plaintiff has the obligation to plead facts upon which it relies and which, if proven, would
ground a viable cause of action. In addition, a plaintiff is not entitled to plead a bald allegation and rely on the possibility that
new facts might turn up that would support the allegation: see Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3
S.C.R. 45 (S.C.C.), at para. 22. Further, as mentioned in Catalyst Capital Group Inc. at para. 22, pleadings in defamation cases
have traditionally been held to a higher standard, in terms of the precision with which the material facts must be pleaded, than
is the case with other types of actions. More generally, in the absence of such particulars, a party should not be forced to bear
the cost of an action for defamation in respect of a publication in which it took no part.
69
Third, the plaintiffs rely on the more flexible approach to pleadings of defamation in recent case law. In particular,
they rely on the statements of Blair J.A. in Catalyst Capital Group Inc. at paras. 23 and 25. This principle has been applied in
situations in which the plaintiff was unable to plead the exact wording of allegedly defamatory statements or the names of all
of the parties to whom an allegedly defamatory statement was published.
70
In this case, however, apart from bald statements regarding the Conspirators collectively, the plaintiffs plead no details
whatsoever regarding any involvement of the Anson Defendants in the preparation or publication of the Article. Moreover,
there is no logical basis on which one could infer that they might have had knowledge of, and therefore been in a position to,
participate in the preparation or publication of the Article. The plaintiffs' pleadings are therefore more properly regarded as
bald allegations against the Anson Defendants for the purpose of a fishing expedition to determine whether or not the Anson
Defendants played any role in the preparation and publication of the Article.
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71
Accordingly, I agree with the Anson Defendants that the defamation claim against them does not disclose a reasonable
cause of action for the purposes of r. 21.01(1)(b) in that it fails to plead that the Anson Defendants participated in the publication
of the alleged defamatory expression. This claim should therefore be struck.
Clarity/Anderson
72 Clarity and Anderson also move to strike the claim of defamation against them on the basis that the plaintiffs have failed
to plead any facts regarding the involvement of either of them in the publication of the Article including any particulars of any
instances of publication by either of them. In opposition to the motion of Clarity and Anderson, the plaintiffs make the same
three principal arguments discussed in respect of the Anson Defendants.
73
In the present circumstances, there is no basis in the pleadings for the defamation claim asserted against Clarity in its
own right. The plaintiffs do not plead any actions by Clarity, in its own right, in respect of the preparation or publication of the
Article. Clarity's position in respect of the plaintiffs' defamation claim against it is therefore substantially the same as that of
the Anson Corporate Defendants with one qualification.
74
To the extent that there is a basis for asserting a claim against Anderson acting on behalf of Clarity, the plaintiffs' claim
against Anderson would also constitute a claim against Clarity. Accordingly, any claim against Clarity requires the assertion of
facts that would establish a viable claim based on actions of Anderson in his capacity as a representative of Clarity.
75 In paragraph 86 of the Statement of Claim, as mentioned, the plaintiffs plead that McFarlane told Copeland that "Callidus
and Catalyst were engaged in allegedly nefarious accounting practices concerning a loan that Callidus had extended to XTG."
The pleadings allege that Copeland had "similar conversations" with Anderson.
76 As literally drafted, the paragraph suggests that Anderson had a conversation or conversations with Copeland regarding the
matters raised by McFarlane pertaining to XTG. It is understood, however, that the plaintiffs intended to plead that Anderson told
Copeland the substance of his own Complaint to the OSC. I have therefore proceeded on this basis in analyzing the defamation
claim against Anderson.
77
Neither Clarity nor Anderson was in litigation with Callidus, as were the Guarantor Conspirators. It is therefore unclear
what Anderson is alleged to have said to Copeland in respect of his own position, or that of Clarity, that was defamatory of the
plaintiffs. Moreover, the pleadings do not allege that the Article refers to the substance of any Complaint of Clarity or Anderson.
It is therefore not possible to infer any defamatory statements to Copeland based on the pleadings regarding the content of the
Article. Accordingly, Anderson cannot know the case that he has to meet and cannot plead otherwise than by way of a blanket
denial that he made any defamatory statement to Copeland.
78
In my view, in the absence of a pleading regarding the substance, even if not the details, of a defamatory statement
made by Anderson to Copeland, the pleadings fail to disclose a reasonable cause of action against Anderson and Clarity for the
purposes of r. 21.01(1)(b). In addition, the plaintiffs have failed to plead the material facts upon which they base their claim that
Anderson's alleged conversation with Copeland was actionable in view of the text of the Article. Accordingly, the plaintiffs'
defamation plea against both Clarity and Anderson is also struck under r. 25.06(1) as failing to plead the material facts upon
which the plaintiffs rely for their claim based on the Article.
Molyneux and Levitt
79

Molyneux and Levitt also move to strike the defamation claims against them.

80 Both Molyneux and Levitt are in litigation with Callidus and are attempting to enforce their personal guarantees in respect
of a loan made by Callidus to an entity referred to as "Fortress Resources" in the Statement of Claim. However, there is no
pleading that the Article refers to Fortress Resources nor is there a pleading regarding what either Molyneux or Levitt is alleged
to have said to Copeland. There is therefore no pleading as to what either Molyneux or Levitt communicated to Copeland that
was defamatory of the plaintiffs.
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81 Further, Molyneux and Levitt could possibly be liable in defamation if they pursued a "common design" with McFarlane to
publish a defamatory article concerning the plaintiffs. However, the plaintiffs' pleading does not plead facts that would establish
such a common design, as opposed to an agreement for a larger conspiracy, which is discussed below.
82
In my view, therefore, the positions of Anderson, Molyneux and Levitt on this issue are substantially similar. On this
basis, the defamation claims against each of Molyneux and Levitt should be struck under r. 21.01(1)(b) as failing to disclose a
reasonable cause of action and, in addition, should be struck under r. 25.06(1) as failing to plead the material facts upon which
the plaintiffs rely for their claims based the Article.
Intentional Interference with Economic Relations
83

The plaintiffs assert claims of intentional interference with economic relations against all of the applicants.

84
The elements of this tort were addressed by the Supreme Court in Bram Enterprises Ltd. v. A.I. Enterprises Ltd., 2014
SCC 12, [2014] 1 S.C.R. 177 (S.C.C.). In that decision, Cromwell J. concluded at para. 5 that the tort was available in threeparty situations in which the defendant commits an unlawful act against a third party and that act intentionally causes economic
harm to the plaintiff. He also concluded that, for the purposes of the tort, conduct is unlawful if it would be actionable by the
third party or would have been actionable if the third party had suffered loss as a result of it. At para. 45, Cromwell J. went on
to state that "[t]he two core components of the unlawful means tort are ... that the defendant must use unlawful means, in the
narrow sense, and that the defendant must intend to harm the plaintiff through the use of the unlawful means." For this purpose,
breaches of criminal or regulatory law do not satisfy the criteria for "unlawful means".
85
The plaintiffs' claims for damages for intentional interference with economic relations against all of the applicants in
these motions should be struck for two reasons.
86
First, given the determinations above that the plaintiffs' defamation claims against the applicants should be struck, the
plaintiffs' claims against the applicants for intentional interference with economic relations cannot survive. These claims are
based on "unlawful means" in the form of actionable defamation of the plaintiffs. As the plaintiffs' defamation claims have been
struck, the plaintiffs' claims for interference with economic relations fail to plead an essential element of the tort.
87 Second, with respect to the element of third-party involvement, the pleadings state simply that the Defendants "deceived
third-party market participants into believing that Callidus and Catalyst were engaged in fraudulent activity and were subject
to 'investigation' by the OSC and the Toronto police." The plaintiffs further plead that the Defamatory Words were published to
induce these market participants to sell their Callidus Shares, thereby lowering the Callidus share price for a prolonged period
of time.
88 The plaintiffs have therefore failed to identify the third party or third parties against whom the applicants are alleged to have
committed an unlawful act. They have also failed to plead facts that establish the commission of an unlawful act that constitutes
unlawful means, as understood for the purposes of this tort, directed against such third party or third parties. Specifically, they
have failed to identify a claim of any third-party market participant against the applicants arising out of the publication of the
Defamatory Words by the applicants.
89 Counsel for the plaintiffs conceded that if a plaintiff asserting a claim of intentional interference with economic relations
must plead facts that identify a third party against whom the defendant has committed an unlawful act, and the actionable claim
of such third-party against the defendant that arose as a result of the applicants' actions, the claim is deficient. As I find that
such pleadings are required, the pleadings against the applicants fail to disclose a reasonable cause of action.
90

Accordingly, this claim should be struck under r. 21.01(1)(b) as against all of the applicants.

Unjust Enrichment
91

The plaintiffs assert a claim for unjust enrichment against all of the applicants.
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92 In order to succeed in a claim for unjust enrichment, a plaintiff must prove three matters: (1) an enrichment of or benefit
to the defendant; (2) a corresponding deprivation of the plaintiff; and (3) the absence of a juristic reason for the enrichment:
see Apotex Inc. v. Eli Lilly and Co., 2015 ONCA 305, 125 O.R. (3d) 561 (Ont. C.A.), at para. 20, referring to Kerr v. Baranow,
2011 SCC 10, [2011] 1 S.C.R. 269 (S.C.C.), at para. 32.
93 The plaintiffs plead that the applicants have been unjustly enriched through their participation in an unlawful short selling
attack. Read generously, this is understood to proceed on the basis that the publication of the Defamatory Words rendered
unlawful the Conspirators' short sales of Callidus Shares that would otherwise have been lawful. The pleading alleges that the
applicants received a benefit in the form of their profit made on the short sales, that "the benefit was at Callidus's expense, as
it corresponded to a decline in Callidus's market capitalization, which constitutes an injury to Callidus", and that there was no
juristic reason for the enrichment. The plaintiffs seek an order requiring the applicants to pay over their profits on the sale of
Callidus Shares to the plaintiffs.
94

There are two problems with this pleading.

95
First, given the determination above that the defamation pleading must be struck, the pleading that there was no juristic
reason for the applicants' profits from their short sales cannot stand. In the absence of a further act that vitiates the applicants'
sales activity, there is nothing improper or illegal about the applicants' actions in taking short positions in the Callidus Shares
that would support a claim for unjust enrichment.
96
Second, as was observed in Apotex Inc. v. Eli Lilly and Co. at para. 43, there must be a reciprocal relationship between
the defendant's benefit and the plaintiff's deprivation for a claim of unjust enrichment to succeed, that is, the defendant's gain
must correspond to the plaintiff's loss:
The Supreme Court of Canada recently discussed the elements of unjust enrichment in Professional Institute of the Public
Service of Canada v. Canada (Attorney General), 2012 SCC 71, [2012] 3 S.C.R. 660, at paras. 148-158. With respect to
the first and second elements, the enrichment and the corresponding deprivation, the court explained, at para. 151, that
they are "the same thing from two different perspectives" or "two sides of the same coin." These elements are "properly
understood to connote a transfer of wealth": at para. 152. Since "the purpose of the doctrine of unjust enrichment is to
reverse unjust transfers of wealth", the first question the court asked in that case was whether the government was enriched
at the plaintiffs' expense. The court affirmed that the government's gain had to correspond to the plaintiffs' loss for the
unjust enrichment claim to succeed.
97
This requirement for a claim of unjust enrichment was confirmed in the recent decision of the Supreme Court in Moore
v. Sweet, 2018 SCC 52 (S.C.C.). In that decision, Côte J. for the majority noted at para. 43 that "the plaintiff must demonstrate
that the loss he or she incurred corresponds to the defendant's gain, in the sense that there is some causal connection between
the two."
98 In this case, there is no reciprocal relationship between the applicants' alleged gain, being profits from their short selling
activity, and the plaintiffs' alleged deprivation, being the decline in Callidus' market capitalization. While the triggering event
may have been the same — the publication of the Article — the alleged gains of the Conspirators and the losses suffered by
the plaintiffs do not exhibit a reciprocal relationship, and are not causally related, as understood for the purposes of a claim
of unjust enrichment.
99 The losses that corresponded to the applicants' gains from their short selling activity were transferred from the holders of
Callidus Shares who sold their shares in the market to the Conspirators who acquired such shares for the purpose of covering
their naked short positions. Neither Callidus nor Catalyst was a seller of Callidus Shares. The loss suffered by Callidus was a
reduction in its ability to raise additional capital as a result of a lowered market capitalization. The loss suffered by Catalyst
was a reduction in the market value of its investment in Callidus. However, the decline in Callidus's market capitalization was
not a loss that was transferred from Callidus to the applicants nor was the decline in the market value of Catalyst's investment
in Callidus.
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100
In this regard, the pleadings in this case raise a similar issue to that which was presented in Apotex Inc. v. Eli Lilly and
Co., although in a very different context. The following reasoning of the Court of Appeal at para. 55 of that case is equally
applicable in the present case:
This is not a bilateral context where Apotex is the only party that has been wronged by Lilly. Effectively, Apotex is asking
the court to designate it as the de facto beneficiary of the wrongfully-obtained monopolistic profits despite recognizing
in its pleadings that it was the public that suffered actual deprivation as a result of the monopolistic pricing. Unlike the
plaintiffs in the "profiting from wrong" cases discussed above, Apotex is not positioned as the sole party with a legitimate
right to "enforce" or "deter" the underlying wrong. The pecuniary interests of consumers, and potentially other generic
companies, are also implicated. Lilly did not owe Apotex an equitable duty, nor is this case akin to the "exceptional" breach
of contract cases where courts award restitution damages to a plaintiff in order to prevent a defendant from exploiting a
bilateral agreement to its advantage.
101
Accordingly, the plaintiffs' claims for unjust enrichment should be struck under r. 21.01(1)(b) as against all of the
applicants.
Conspiracy
102 The plaintiffs' principal claim in the Statement of Claim is its claim of conspiracy against the Defendants. As discussed
above, the pleadings allege that, in or about December 2016, the Wolfpack Conspirators and the Guarantor Conspirators entered
into the Conspiracy with the intention of causing economic harm to the plaintiffs. The elements of the plan to be implemented
in furtherance of the Conspiracy are set out in paragraph 64 of the Statement of Claim.
103 In Normart Management Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.), at paras. 21 and 22,
the Court of Appeal approved the following statement of the pleading requirements for a civil conspiracy claim which is quoted
from Bullen, Leake and Jacob's Precedents of Pleadings, 12th ed. (London: Sweet & Maxwell, 1975) at pp. 646-47:
The statement of claim should describe who the several parties are and their relationship with each other. It should allege
the agreement between the defendants to conspire, and state precisely what the purpose or what were the objects of the
alleged conspiracy, and it must then proceed to set forth, with clarity and precision, the overt acts which are alleged to
have been done by each of the alleged conspirators in pursuance and in furtherance of the conspiracy; and lastly, it must
allege the injury and damage occasioned to the plaintiff thereby.
104 In this action, the essence of the conspiracy claim is that the Conspirators agreed to a plan whereby a defamatory article
would be published and the Conspirators would profit from the decline in the value of the Callidus Shares by covering short
positions put in place shortly prior to publication of the article. For clarity, while the plaintiffs also alleged that the Guarantors
co-ordinated their responses to the litigation commenced by Callidus against them and, in that connection, asserted allegedly
spurious defences and counterclaims, these allegations do not form part of the conspiracy claim. They are instead alleged to
be events that prompted the Guarantor Conspirators to enter into the Conspiracy with the Wolfpack Conspirators. Similarly, as
mentioned, while the Conspirators are alleged to have communicated with certain parties, in addition to Copeland, with a view
to publication of an article negative to Callidus and Catalyst, these efforts were not successful and were not directly part of the
implementation of the Conspiracy as described in paragraph 64.
105 In the Addendum, the plaintiffs say that each of the Conspirators were aware of and agreed to participate in the Conspiracy
and that each benefitted from and intended to unlawfully harm the plaintiffs through the Conspiracy. Significantly for present
purposes, they also say that, because all of the Defendants were party to the common design shared by the Conspirators, each
Defendant is liable for the damages caused, irrespective of whether such Defendants participated in each specific act constituting
the Conspiracy.
Anson Defendants
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106
I propose to consider the conspiracy pleadings relative to the Anson Defendants by first describing their alleged
involvement in the Conspiracy and then addressing the claims against the Anson Corporate Defendants and the Anson Individual
Defendants separately in turn.
The Conspiracy Pleadings and Particulars in Respect of the Anson Defendants
107
In the Statement of Claim, the plaintiffs plead that in late 2016 West Face encouraged Anson "to support its planned
short attack" and disclosed to the Anson Defendants the identity of the Guarantors and its knowledge of co-ordination between
the Guarantors. The pleadings further allege that in or about December 2016, the Wolfpack Conspirators, which includes the
Anson Defendants, and the Guarantor Conspirators entered into the Conspiracy.
108 In the Addendum, by way of particulars, the plaintiffs allege that in February 2017 Spears and Puri discussed and agreed
to a plan with Langstaff to work up false fraud complaints against the plaintiffs. They also say that, at or after this time, all
of the Anson Defendants were in contact, directly or indirectly, with the other Conspirators and agreed to become part of the
Conspiracy described in paragraph 64 of the Statement of Claim. In addition, the plaintiffs say that, from and after this time,
Spears, Puri and the other Anson Defendants communicated directly or indirectly with the other Conspirators in furtherance
of the Conspiracy. These communications, which the plaintiffs say are generally unknown to them but known to the Anson
Defendants, are alleged to have included meals in June 2017 at a particular restaurant.
Disposition of the Motions of the Anson Corporate Defendants
109 The Anson Corporate Defendants argue that the pleadings fail to plead sufficient facts to disclose a claim of conspiracy
against them in that there is no pleading of any specific action on the part of the Anson Defendants in respect of the Conspiracy.
In particular, they say that the plaintiffs have failed to plead any particulars that enable the Anson Defendants to understand
the steps comprising the plan described in paragraph 64 in which they are alleged to have participated. In this regard, it is
not disputed that the plaintiffs do not allege that the Anson Defendants made any of the Complaints to the OSC or had any
conversations with Copeland.
110 The Anson Corporate Defendants also suggest that, insofar as the pleadings plead any facts, they are inconsistent with,
if not actually contradicted by, the particulars set out in the Addendum. In particular, they say that the timing of the alleged
entering into of the Conspiracy by the Anson Defendants in or about February 2017 is inconsistent with, and excludes the Anson
Defendants' participation in, the entering into of the Conspiracy by the other Conspirators in December 2017.
111 There are clearly difficulties with the pleadings in the Statement of Claim insofar as they address the involvement of the
Anson Corporate Defendants in the Conspiracy. As noted, the particulars in the Addendum contradict the pleading that the Anson
Defendants entered into the Conspiracy in December 2017. Further, Langstaff is not a Defendant and his only involvement, as
pleaded in paragraphs 95 and 96 of the Statement of Claim, was to assist the Wolfpack Conspirators to put short positions in
place. Therefore, the allegation in the Addendum that the Anson Defendants and Langstaff were involved in a plan to work up
false complaints against the plaintiffs has no connection to the Conspiracy claim as currently pleaded. Moreover, there is no
suggestion in the Addendum that Langstaff was the means of the alleged "indirect" communication between Spears, Puri and
the Anson Corporate Defendants, on the one hand, and the other Conspirators, on the other hand.
112 Taking the foregoing into consideration, the allegations pertaining to the Anson Corporate Defendants can be summarized
as follows on a generous reading. The Anson Corporate Defendants, as represented by Spears and Puri, agreed with the other
Conspirators to become part of the Conspiracy in or after February 2017 and communicated with the other Conspirators after
this time, including at meals in June 2017 involving Spears and Puri. The purpose of the Conspiracy was to harm Catalyst
and thereby to profit to the detriment of the plaintiffs. The Anson Corporate Defendants were therefore aware, among other
things, of the intention of the other Conspirators to implement the Plan, and in particular to cause an article to be published
that was defamatory to Callidus. In anticipation of the publication of this article, the Anson Defendants put short positions in
the Callidus Shares in place and profited from the decline in the Callidus Shares after publication of the Article at the expense
and to the detriment of Callidus and Catalyst.

Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

15

The Catalyst Capital Group Inc. v. West Face Capital Inc., 2019 ONSC 128, 2019...
2019 ONSC 128, 2019 CarswellOnt 1851, 305 A.C.W.S. (3d) 287

535

113
The issue for the Court is whether these spare pleadings, together with the pleadings regarding the involvement of
the other Wolfpack Conspirators and the Guarantor Conspirators, are sufficient to satisfy the requirements of r. 21.01(1)(b). I
conclude that these allegations are sufficient to establish a viable claim of conspiracy against the Anson Corporate Defendants
in that they address each of the requisite elements of the civil conspiracy claim as set out above.
114
Further, insofar as the Anson Defendants say that the pleadings do not allow them to know the case against them, I do
not agree for the following reasons. The Anson Defendants are in a position to plead with respect to each of the matters referred
to above as constituting the requisite elements of a civil conspiracy claim.
115
In particular, the issues of whether Spears and Puri agreed to the Conspiracy and whether they had the alleged
communications with the other Conspirators are factual matters within the knowledge of the Anson Defendants. Insofar as it
is necessary to establish knowledge of the Conspiracy on the part of the Anson Corporate Defendants, the plaintiffs' pleadings,
together with the particulars in the Addendum, allege that the Anson Corporate Defendants became aware of the Conspiracy and
agreed to it through the involvement of Spears and Puri described above. Further, the Anson Corporate Defendants are alleged
to have participated by putting short positions in place to benefit from the anticipated market consequences of the Article and
to have profited therefrom. These are also purely factual matters to which the Anson Corporate Defendants are in a position to
plead. Conversely, given the allegation of a conspiracy, it is not reasonable to expect that the plaintiffs would necessarily know
the specific communications among Spears, Puri and the other Conspirators in respect of the Conspiracy or the extent of the
short positions of the Anson Corporate Defendants, if any, in the Callidus Shares.
116
Based on the foregoing, I conclude that the plaintiffs' pleadings of conspiracy against the Anson Corporate Defendants
disclose a reasonable cause of action for the purposes of r. 21.01(1)(b).
Enterprise Liability
117 As an alternative argument, the Anson Corporate Defendants say that paragraph 20 of the Statement of Claim should be
struck in respect of the Anson Corporate Defendants because it alleges liability on an enterprise-wide basis, rather than against
individual corporations. As I understand this argument, the Anson Defendants say that such a pleading fails to assert a viable
cause of action against any of them individually for the purpose of r. 21.01(1)(b).
118
Paragraph 20 of the Statement of Claim alleges, in effect, that the Anson Individual Defendants and the entities that
comprise the Anson Corporate Defendants at all material times operated, acted, and marketed themselves as a single entity.
Accordingly, this pleading in paragraph 20 would treat all of the Anson Corporate Defendants as a single entity for the purposes
of the conspiracy claim. It is also alleged in paragraph 20 that the Anson Individual Defendants and the Anson Corporate
Defendants are vicariously liable for the acts and omissions of one another or alternatively that they acted as agent for the other
Anson Defendants. These latter pleadings of vicarious liability and agency are not at issue in this section.
119
The Anson Corporate Defendants say that courts have struck pleadings that are drafted on the "enterprise liability"
approach. They refer to and rely on Hughes v. Sunbeam Corp. (Canada) Ltd. (2000), 11 B.L.R. (3d) 236 (Ont. S.C.J.) at paras.
48-49, varied on other grounds, (2002), 61 O.R. (3d) 433 (Ont. C.A.); and on Martin v. Astrazeneca Pharmaceuticals PLC,
2012 ONSC 2744, 27 C.P.C. (7th) 32 (Ont. S.C.J.), at para. 120, affirmed, 2013 ONSC 1169 (Ont. Div. Ct.). However, these
cases exhibited compelling reasons on the facts as pleaded for excluding particular corporate entities from potential liability.
120
In the present case, it is alleged that Spears and Puri are respectively a principal of, and an analyst at, all of the Anson
Corporate Defendants. Their actions and their knowledge are, therefore, the actions and knowledge of all of the Anson Corporate
Defendants. Further, each of the Anson Corporate Defendants is alleged to trade in securities. There are no facts before the
Court that would narrow the class of Anson Corporate Defendants who could have participated in the Conspiracy by putting
short positions in place to profit from the decline in the market price of the Callidus Shares. Nor is there any basis for excluding
the possibility that a short position of one of the Anson Corporate Defendants was taken on behalf of one or more other Anson
Corporate Defendants - that is, was allocated among the Anson Corporate Defendants.
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121
Accordingly, I do not accept the argument that paragraph 20 of the Statement of Claim should be struck by virtue of
the pleading therein of liability on an "enterprise liability" basis.
Disposition of the Motions of the Anson Individual Defendants
122 The Anson Individual Defendants also submit that the conspiracy claim against them should be struck on the basis that
the plaintiffs have failed to plead any particulars of their involvement that satisfy the requirements of r. 25.06(1).
123 Given the conclusion above that the conspiracy claim should not be struck in respect of the Anson Corporate Defendants
because, in part, of the actions of Spears and Puri in agreeing to the Conspiracy on behalf of the Anson Corporate Defendants
and the allegation that, as Defendants, Spears and Puri took short positions in the Callidus Shares or otherwise benefitted from
such trading, there is no basis for striking out the claims against them. The pleadings in respect of these parties are essentially
the same as the pleadings against the Anson Corporate Defendants. For the reasons discussed above, such pleadings satisfy the
requirements for a civil conspiracy pleading.
124
However, in my view the claim of conspiracy against Kassam must be struck for want of any pleading of any overt
act on his part pertaining to his involvement in the Conspiracy. The pleadings in respect of Kassam therefore fail to plead an
essential requirement for a claim of civil conspiracy. Based on the pleadings, and the Addendum, Kassam also cannot know the
case against him that he has to meet. He is therefore not in a position to plead in any meaningful way based on the plaintiffs'
pleadings in respect of him.
125 Accordingly, the conspiracy claim against Kassam should be struck under r. 21.01(1)(b) as failing to disclose a reasonable
cause of action against him.
Clarity/Anderson
126
I will deal in turn with the conspiracy claims against Clarity and Anderson after first setting out the pleadings and
particulars of the plaintiffs in respect of these claims.
The Conspiracy Pleadings and Particulars in Respect of Clarity/Anderson
127
In the Statement of Claim, the plaintiffs plead that West Face contacted Clarity and "encouraged it to participate in
the upcoming wave of short attacks against Callidus". Clarity and Anderson are included in the Wolfpack Conspirators and, as
such, are included in the pleading that alleges that, on or about August 9, 2017, the Wolfpack Conspirators took naked short
positions in the Callidus Shares and covered those positions later to their profit.
128 The pleadings further allege that Clarity and Anderson entered into the Conspiracy in or about December 2017. Thereafter,
in paragraph 68 the plaintiffs allege that Clarity or Anderson agreed to file, and did file, false "whistleblower" complaints with
the OSC in coordination with the other Complainants in order to portray different alleged issues with Callidus' continuous
disclosure and with matters relating to Catalyst.
129
In addition, the pleadings allege that Anderson, who had a prior relationship with Copeland, recruited Copeland to
write the Article to further the Conspiracy. The Statement of Claim alleges that Copeland was directed by the Conspirators to
"interview" McFarlane. It also alleges that Copeland had a conversation with Anderson that was "similar" to his conversation
with McFarlane.
130 In the Response, the plaintiffs provide, by way of particulars, that Anderson and Clarity communicated frequently with
the other Conspirators from and after January 2017 and agreed to join and participate in the Conspiracy prior to June 2017.
Disposition of the Motions of Clarity/Anderson
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131
Clarity and Anderson say that the pleadings fail to identify their actual involvement in the Conspiracy. In particular,
they rely upon the inconsistencies between the Statement of Claim and the particulars in the Response.
132
There is a clear inconsistency between the timing of the alleged agreement of Clarity and Anderson to enter into the
Conspiracy as pleaded in the pleadings and as provided in the particulars in the Response. Further, insofar as the plaintiffs allege
that Clarity and Anderson did not agree to participate in the Conspiracy until sometime in 2017 prior to June, the allegation
that Clarity and Anderson filed a false "whistleblower" complaint to the OSC in furtherance of the Conspiracy cannot stand.
This timing is contradicted by the pleadings in the Statement of Claim that the Complaints were filed with the OSC in late
2016 or early 2017.
133
In addition, I have dealt earlier with the issues of the substance of McFarlane's alleged conversation with Copeland
in the context of the defamation claims against Anderson and Clarity. For present purposes, the allegation in paragraph 86
regarding Anderson's communication with Copeland is deficient in failing to set out the subject matter of such conversation.
As mentioned earlier, Anderson was not the subject of a guarantor action by Callidus. There is also nothing in the Article that
has been attributed to Anderson, whether pertaining to any alleged "whistleblower" complaint by him or otherwise.
134
Taking the foregoing into consideration, the pleadings pertaining to Clarity and Anderson are substantially similar to
the pleadings in respect of the Anson Defendants. The plaintiffs allege that Clarity and Anderson agreed to participate in the
Conspiracy by June 2017 and that the purpose of the agreement was to harm Catalyst and thereby to profit to the detriment of
the plaintiffs. As a result, Clarity and Anderson were aware, among other things, of the intention of the other Conspirators to
implement the Plan, and in particular to cause an article to be published that was defamatory to Callidus. In anticipation of the
publication of this article, Clarity and Anderson put short positions in the Callidus Shares in place and profited from the decline
in the Callidus Shares after publication of the Article at the expense and to the detriment of Callidus and Catalyst.
135 The issue for the Court is whether these pleadings, together with the pleadings regarding the other Wolfpack Conspirators
and the Guarantor Conspirators, are sufficient to satisfy the requirements of r. 21.01(1)(b). I conclude that these allegations
are sufficient to establish a viable claim of conspiracy against Clarity and Anderson in that they address each of the requisite
elements of a civil conspiracy claim as set out above.
136
Further, insofar as Clarity and Anderson say that the pleadings do not allow them to know the case against them, I
do not agree. Clarity and Anderson are in a position to plead with respect to each of the matters referred to in the preceding
paragraph as constituting the requisite elements of a civil conspiracy claim for the same reasons that I concluded that the Anson
Defendants were in a position to plead with respect to the civil claim against them.
137
Accordingly, I conclude that the plaintiffs' pleadings of conspiracy against Clarity and Anderson disclose a reasonable
cause of action for the purposes of r. 21.01(1)(b).
Molyneux/Levitt
138
I propose to treat the plaintiffs' pleadings of conspiracy against Molyneux and Levitt together as, for present purposes,
the claims against each of them are virtually identical.
The Conspiracy Pleadings in Respect of Molyneux and Levitt
139
In the Statement of Claim, Molyneux and Levitt are included as Guarantors and Guarantor Conspirators. Their
involvement in the activities preceding the alleged agreement regarding the Conspiracy in December 2016, and its significance
for the plaintiffs' conspiracy claim, has been described above. With respect to the Conspiracy, the pleadings allege that Molyneux
and Levitt entered into the agreement to implement the Plan in December 2016. The pleadings further allege that Levitt or
Molyneux filed a false "whistleblower" complaint with the OSC in late 2016 or early 2017 relating to Callidus and Catalyst
in furtherance of the Conspiracy. In addition, in paragraph 86 of the Statement of Claim, it is alleged that both Molyneux and
Levitt had conversations with Copeland "similar" to the conversation between Copeland and McFarlane. Lastly, Molyneux and
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Levitt are included in the Wolfpack Conspirators who are alleged to have taken short positions, directly or indirectly, in the
Callidus Shares on or about August 9, 2017 and to have profited therefrom.
Disposition of the Motions of Molyneux and Levitt
140
Molyneux and Levitt submit that, even with the particulars provided in the Response, they do not know the case they
have to meet. There are two principal aspects to this position to be addressed.
141
First, Molyneux and Levitt argue that, to the extent they are alleged to have participated in the Conspiracy by making
false statements to Copeland regarding Callidus and Catalyst, there is no pleading that states what they are alleged to have said.
142
I have dealt with this issue in the context of the defamation claims against Molyneux and Levitt. For this purpose,
Molyneux and Levitt are in essentially the same position as Anderson, notwithstanding that, unlike Anderson, each is the subject
of litigation by Callidus on their guarantees. Moreover, there is no pleading that the Article refers to any of Fortress Resources,
Molyneux or Levitt, nor is there any pleading attributing any particular statements in the Article to Molyneux or Levitt or any
pleading regarding any alleged defamatory statements made by Molyneux or Levitt to Copeland.
143 However, setting aside the aforementioned pleadings, the pleading of conspiracy that remains alleges that Molyneux and
Levitt entered into the Conspiracy, and were therefore aware of the elements of the Plan to be implemented, were aware that the
purpose of the Conspiracy was to harm Catalyst and thereby to profit to the detriment of the plaintiffs, took short positions in
the Callidus Shares, and profited therefrom by covering those positions after the market decline that followed the release of the
Article. While these assertions may well be factually incorrect, the Court is required to assume the truth of the pleadings for the
purposes of these motions to strike. The proper means of addressing any factual inaccuracies is a summary judgment motion.
144 For the reasons set out above in respect of the other applicants on these motions, I am of the opinion that the foregoing
pleadings of conspiracy against Molyneux and Levitt, together with the pleadings regarding the Wolfpack Conspirators and the
other Guarantor Conspirators, disclose a reasonable cause of action for the purposes of r. 21.01(1)(b) in that they address each
of the requisite elements of a civil conspiracy claim against Molyneux and Levitt as set out above.
Conclusion
145 Based on the foregoing, the plaintiffs' claims of defamation, intentional interference with economic relations, and unjust
enrichment are struck in respect of each of the Anson Defendants, Clarity, Anderson, Molyneux and Levitt. In addition, the
plaintiffs' claim of civil conspiracy against Kassam is also struck.
Costs
146 The applicants were partially but not completely successful on these motions. While most of the plaintiffs' claims against
them have been struck, the principal claims of conspiracy have not been. In these circumstances, I think that the applicants
should be entitled to a portion of their costs respecting an appropriate allocation between the claims struck and the conspiracy
claims. For this purpose, I find the appropriate allocation to be 2/3: 1/3 based on a combination of the relevant portions of the
parties' facta and the time required for submissions on the hearing of these motions. Further, I see no basis in the plaintiffs'
conduct in respect of these motions to support costs on a substantial indemnity.
147 The Anson Defendants seek total costs of $37,467.86 on a partial indemnity basis. They took the primary responsibility
for these motions. Given the importance of these motions to the Anson Defendants, and to the other applicants, the relative
complexity of the motions, and the relative seniority of counsel, I find this aggregate amount to be reasonable. Accordingly, I
fix fair and reasonable costs of the Anson Defendants at $25,000 on an all-inclusive basis.
148 Clarity/Anderson seek costs of $7,8436.90 on a partial indemnity basis. This is reasonable, given the issues affecting them
and the time spent on this motion by their counsel. Accordingly, I find fair and reasonable costs of these applicants to be $5,230.
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149
Molyneux seeks costs of $11,685.45. However, given the extent of his involvement in this motion, and the relative
complexity of his arguments, neither of which exceeded that of Clarity/Anderson, I think that fair and reasonable costs would
be the same amount as awarded to these other applicants. Accordingly, I find fair and reasonable costs to be $5,230.
150
Levitt did not provide a costs submission as he had left the hearing for a medical appointment before this matter was
addressed by the Court. If Levitt wishes to make a costs submission, he will have thirty days to make written submissions not
exceeding five pages in length together with a costs outline in the form required by the Rules of Civil Procedure.
Motions granted in part.

End of Document
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PART II — THE ELEMENTS OF THE CAUSE OF ACTION
Chapter 3 — The Defamatory Statement
3.01 When Is a Statement Defamatory?
§3.1 The law of libel is based on a conception of the individual as part of a reasonable community. A statement is
thus legally defamatory if it tends to lower the reputation of the plaintiff in the estimation of reasonable persons.1 A
person's reputation includes all aspects of the person's standing in the community at the time of the publication of
the defamation.2
§3.2 The classic statement of the law is that words are defamatory if they tend to cause the plaintiff to be regarded
by reasonable persons with hatred, contempt, fear, ridicule, dislike or disesteem.3 Words are thus defamatory if
they impute improper and disreputable conduct, even though a reasonable person might not regard that conduct
with hatred, contempt, fear or ridicule.4
§3.3 The court will not look at the matter narrowly, or in a legalistic way.5 Words alleging conduct that is legal will
be defamatory if the words impute moral fault or personal tendencies considered disreputable by reasonable
persons in the community.6 It is defamatory to say, for example, that someone has engaged in conduct that
ordinary persons would regard as cruel, even though it may be legal.7 Similarly, it is defamatory to say that
someone has racist opinions, even though holding those opinions may involve no violation of law.8 An allegation
that a person has brought a libel action for the purpose of seeking to censor, intimidate and silence criticism may
also be defamatory.9 Reasonable members of society may think the worse of a person who behaves unfairly or with
trickery, even though there may, again, be no breach of law.10
§3.4 Words can also be defamatory if they tend to cause the plaintiff to be shunned or avoided, even though no
allegation of fault may be involved.11 This may occur where the words attribute to a person a serious contagious
disease, a mental illness,12 or a state of financial distress not attributable to personal fault.13 Similarly, words may
be defamatory if they allege a lack of qualification, knowledge, skill, capacity, judgment or efficiency, even though
this may not involve any lack of personal character.14
§3.5 Where a publication is directed to a particular class of persons, the court may appropriately consider whether
the words are reasonably capable of being defamatory in the view of reasonable members of that class.15 The
sensibilities of the class may be such that the words would have no impact on reputation. For example, where in
Mantini v. Smith Lyons LLP,16 a publication addressed to lawyers contained a statement about a lawyer's personal
style of practice. The court took into account its perception of the view of the profession and held that it was not
defamatory to say of a prominent corporate lawyer that he preferred to practice alone rather than as a co-operative
part of a team.
§3.6 Similarly, in assessing whether words are defamatory the court will consider whether the speaker is of a
particular type, such as an adversarial political figure who a reasonable reader would expect to have a bias or a
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tendency to exaggerate.17 In such a case the court may discount the defamatory impact that the speaker's words
would have on a reasonable reader.
§3.7 The court will approach the question whether words are defamatory from a common sense perspective. The
courts are mindful of the consequences for the law's credibility if this is not done. Capital and Counties Bank Ltd. v.
George Henty & Sons18 offers an object lesson. In that case, the defendant stated in a circular that it would not
receive cheques drawn on the plaintiff bank. The court held that the words were not capable of being defamatory of
the bank. This was news to the bank, since there had been a run on its deposits when the contents of the circular
became known.
§3.8 Words are not defamatory if they only allege that someone has violated a relatively insignificant norm, such as
a point of etiquette. Words that are trivial, a mere discourtesy or normal social banter are not actionable.19 Lord
Atkin observed that libel law is undermined “when exhibitions of bad manners or discourtesy are placed on the
same level as attacks on character and treated as actionable wrongs”.20
§3.9 Similarly, words are not defamatory if they are reasonably understood as a mere insult, or “vulgar abuse” that
does not have a meaningful defamatory impact in the view of reasonable persons.21 It has been said that if words
are no more than vulgar abuse, they are like “a tale told by an idiot full of sound”, “signifying nothing”.22 Similarly, a
cartoon in bad taste will not be actionable if it only constitutes insult and abuse.23
§3.10 A term that may in some contexts be vulgar abuse may be defamatory if in the circumstances it would be
reasonably understood as alleging actual misconduct or bad character. For example, a reference to a person with a
vulgar term connoting sexual impropriety will be defamatory if a reasonable person would regard it in the
circumstances as actually asserting a defamatory fact.24
§3.11 In the United Kingdom it has been held that in order to be actionable in defamation, words must have
crossed a “threshold of seriousness”.25 In Thornton v. Telegraph Media Group Ltd., Justice Tugendhat observed
that, “It is difficult to justify why there should be a presumption of damage if words can be defamatory while having
no likely adverse consequence for the claimant.”26 The requirement of a threshold of seriousness has also been
said to be consistent with the principle of freedom of expression.27 It has been held in the United Kingdom that an
action for defamation where a plaintiff has suffered no or minimal damage may constitute an interference with
freedom of expression under the European Convention of Human Rights.28 It has been stated in the United
Kingdom courts that, “The act of being sued at all is a serious interference with freedom of expression”.29 This view
has now been fortified by the United Kingdom Defamation Act 2013,30 which provides that, “A statement is not
defamatory unless its publication has caused or is likely to cause serious harm to the reputation of the claimant.”31
§3.12 Considerations of policy may affect a decision whether words are defamatory. In Byrne v. Deane,32 a poem
posted in a private club criticized a person who had informed police of the existence of an illegal gambling machine
on the premises.33 Although the Court recognized that some club members could have considered this to have
lowered the character of the informer, it was held that it cannot be defamatory in law to say that someone has
reported illegal acts to the police.34 Similarly, in Williams v. MGN Ltd.,35 an imprisoned criminal's complaint that he
had been falsely described as a “grass”, or police informer, was struck out on the basis that the words complained
of were incapable of bearing a defamatory meaning. Although the convict complained that the allegation had
“caused great embarrassment to him and to his family”, the Court held that damage to the claimant's reputation in
the eyes of “the criminal fraternity” could not give rise to a cause of action.36
§3.13 There is some authority that a statement that would be defamatory of a private citizen may not be
defamatory if it is made about a person performing a public function, such as an elected politician or other holder of
public office. In the old case of McLachlin v. Orr, Pollock and Co.,37 it was stated:
It is only when private character is attacked, or when the criticism of public conduct is combined with the suggestion of
base or indirect motives that redress can be claimed on the ground of injury to reputation. The claim in such cases may
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either take the form of an issue of damages founded on specific misrepresentation, as if a member of Parliament should be
accused of bribery, or where no specific charge has been named the pursuer may be entitled to an issue of holding up to
public hatred, ridicule and contempt.
But I venture to think that an issue of the last mentioned form ought not to be granted except where the libel imputes moral
depravity of some kind, or is capable of being read as containing such an imputation, it being for the jury to say whether the
purpose of the libel was to exhibit the pursuer as having laid himself open not merely to ridicule but to the odium of his
associates and fellow citizens.38

§3.14 The point is not simply that persons in public life are obliged to have thick skins. Canadian law has always
emphasized the importance of a wide latitude for free expression in political matters.39 That policy can reasonably
be expected to inform the common law of defamation.40
§3.15 The court will consider that what is defamatory in the view of a reasonable person in society will change over
time, as society does.41 In 1929, a suggestion that a man and woman cohabited without having married was
defamatory.42 In 1942, a judge wrote of female homosexuality as follows:
Can any distinction be drawn on this basis between imputation of adultery and fornication on the one hand, and of
unnatural relations with other women on the other — except that the latter are, if anything, more wounding, more likely to
excite abhorrence on the part of average reasonable people, more likely to spoil the victim's prospects of marriage than the
former?43

§3.16 Similarly, in 1922, in French v. Smith,44 Riddell J. observed that it was said in older times that “whore” was a
term of unmeaning abuse, “even affectionate at times not in fact imputing immorality any more than calling a girl a
'witch'”.45 In 1934, a statement that a person had been sexually assaulted was held to be defamatory.46
§3.17 In Cruise v. Express Newspapers plc,47 a judge at first instance concluded that a statement that the plaintiffs
were members of the Church of Scientology was capable of being defamatory. On appeal, Brooke L.J. stated:
I am not sure whether I would have reached the same conclusion as the judge. The Church of Scientology now has
charitable status in certain major countries in the world, and just because some people have very strong views about it, it
does not necessarily mean that to say of someone that he is a member of it is capable of being defamatory. Much the same
could be said of an allegation that a person is a freemason.48

§3.18 The law of defamation is a creature of its time and social context, perhaps more than any other area of the
common law. Whether words are defamatory must be viewed with today's eyes.
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The English language lends itself to an infinite variety of constructions and interpretations.50
Words readily convey a distinctive idea to one person and an entirely different idea to someone
else.51 The recognition of this fact has forced appellate courts to adopt appropriate guidelines to
assist juries and judges in interpretation and construction. On the basis of the review that follows,
the followng principles are relevant to the determination of the appropriate meaning of an
alleged defamatory statement:
(1) The meaning the words convey is largely a matter of impression52 and it is that broad
impression rather than the meaning of individual words that must be considered;53 An overelaborate analysis is to be avoided.54
(2) A court will be guided by the test of reasonableness55 and the words are to be interpreted
fairly56 and reasonably,57 and given their common,58 natural59 and ordinary60 meaning;
courts will not strain to give the words a particular meaning,61 and will avoid giving them a
tortured,62 forced or unreasonable interpretation;63
(3) The ordinary meaning includes not only what is explicitly stated64 but any inferences and
implications which the words reasonably will bear;65 "The law does not strip words to their
minimum meaning and ignore their implications."66
(4) A court is not limited to the meanings offered by the parties67 but the pleaded meanings of
the plaintiff are to be treated as the most injurious the words are capable of bearing;68
(5) Particular attention will be paid to the nature and subject matter of the publication,69 the
time when the words are read or heard,70 the mode or manner of the publication,71 the
audience to whom they are addressed,72 the context in which they were used,73 and all the
surrounding circumstances of the case;74
(6) A court will take into consideration in determining the appropriate defamatory meaning
the fact that it will vary with time, place and state of public opinion,75 and that one must
consider the "temper of the times" and "current of contemporary public opinion" in
determining how the words would be understood;76
(7) If the defamatory meaning is latent and depends upon the existence of extrinsic facts for
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its defamatory meaning, it must be proved that the persons to whom the words were
published were aware of those facts;77
(8) Publications are not to be given an over-elaborate analysis78 or evaluated by their
extremes,79 and the court should not strain to find a defamatory or non-defamatory
meaning,80 or give the words either a mild or harsh construction;81 however, there is a wide
latitude given to the capacity of words to convey a defamatory meaning where they are
imprecise, ambiguous, loose, fanciful or unusual.82 That is the price a publisher must pay for
the use of imprecise language.83
(9) Where a number of good interpretations of a publication are possible, it is unreasonable
that the only bad interpretation should be deliberately seized upon to give a defamatory
meaning to the language used.84
(10) Words will no longer be read in mitiori sensu,85 that is, in their most innocent and
inoffensive sense;86
(11) Generally speaking a court will consider a publication as a whole87 and not dwell or
concentrate on isolated passages.88 An entire article must be read;89 articles are to be
considered together with any illustrations, pictures viewed with captions, and stories read
with their headlines.90 If something disreputable is said about a person in a publication, it
may be removed in another part of that publication;91 both the bane and the antidote must
be taken together.92
(12) Context is critical;93 words may be colored, emphacized or qualified by the context in
which they appear.94 Words not defamatory when viewed alone and in isolation may take on
a defamatory meaning when the cumulative effect is viewed in context.95 On the other hand,
statements may be false, abusive and unpleasant but nevertheless not defamatory in light of
the context and circumstances in which they appear.96
(13) In evaluating oral communications between persons, a court must take into
consideration that the expression on the face or accompanying gestures, the intonation of the
voice, the movement of the body, and the accent or emphasis placed on particular words or
phrases, may affect the way in which the words will reasonably be understood;97
accompanying gestures may "convey a libel in a frown and wink a reputation down."98
(14) The test of meaning is objective99 and is to be determined by what is reasonably
understood in the minds of ordinary, reasonable persons100 of average intelligence,101
thoughtful and informed,102 reading an article or listening to a broadcast only once.
(15) The intent,103 belief,104 or motive105 of the defendant, and the understanding106 and
belief107 of the plaintiff are irrelevant to the issue of defamatory meaning;
(16) Words will not be construed with the analysis or precision expected from lawyers or
judges,108 or subjected to the critical analysis of a mind trained in the law,109 or better
informed on the subject matter;110 a reasonable person is not inhibited by knowledge of the
rules of construction,111 and is able to read in an implication far more readily than a
lawyer,112 and may be especially prone to do so when the reference is derogatory;113
(17) A court will avoid the extremes of suspicion and cynicism on the part of readers and
listeners on the one hand, and naivete and disbelief on the other hand;114 words are not to be
judged by the impact they may have on persons with a perverse,115 morbid or unduly
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suspicious mind,116 or overly fragile sensibility,117 who are "avid for scandal"118 and inclined
to attribute the worse to the plaintiff,119 nor is it to be judged by those who might naively
prefer to believe the best about others.120 The reasonable reader or listener "is neither
unusually suspicious nor unusually naïve."121 Nevertheless, it must be kept in mind that
ordinary persons have different temperaments and outlooks, levels of education and degrees
of life experiences.122
(18) The ordinary person does not live in an ivory tower,123 and the law makes some
allowance for the loose thinking of the ordinary reasonable reader or listener,124 who may
be quick in jumping to conclusions,125 and is inclined to read between the lines in light of his
general knowledge and experience of worldly affairs,126 and is likely to read an article or
listen to spoken words casually and uncritically and not give them concentrated attention.127
(19) Where the words are addressed to a specialized audience of technical competence, a
court must take into consideration their knowledge and expertise in determining the effect
the publication is calculated to produce on them.128
(20) Some courts require that in determining defamatory meaning a court must have
reference to whether the words would damage a person in the eyes of "right thinking persons
generally"129 and not merely a limited class,130 while other courts permit recovery even
though a person may be lowered in the estimation of a particular group, albeit a substantial
and respectable one.131
Judges will not resort to a technical construction of the language used,132 nor will they engage in
legal research to determine its meaning.133 The rules to be applied in determining whether
certain language is defamatory are not rules of construction in a legal sense,134 or ones that
lawyers would apply, since these are considered unreliable guides to the way in which words are
spoken or written by the ordinary person.135 The meaning the words convey is largely a matter
of impression136 and the first impression may be of the greatest importance.137 It is the broad
impression conveyed by the publication that must be considered and not the meaning of each
individual word.138 An over-elaborate analysis is to be avoided.139 The exercise in determining
the range of defamatory meanings "is an exercise in generosity, not in parsimony."140
Courts will apply a standard of common sense construction.141 The tests are objective.142 The
intention of the defendant is irrelevant.143 Words will be given a fair reading,144 and construed
as they are commonly145 and generally understood,146 "according to the ideas that they are
calculated to convey to those who see them."147 They are to be interpreted fairly148 and
reasonably,149 and given that meaning "which they bear in common parlance",150 and
understood in the sense in which they appear to have been used.151 "The sense in which they are
received by the world, is the sense which Courts of Justice ought to ascribe to them".152 The
language will be given "the meaning which the man on the street attributes to ordinary every day
English",153 and in construing it the court will "weigh all the circumstances of the case, the
occasion of speaking, and the relationship between the parties",154 and the audience to whom the
words were directed.155 The intention of the defendant is irrelevant.156
"The question is, how would ordinary men naturally understand the language used?"157 They are
to be construed in their appropriate,158 common,159 natural,160 normal,161 ordinary,162 plain,163
popular164 and usual165 sense,166 and given their common,167 fair,168 natural,169 obvious,170
ordinary171 and commonly accepted172 meaning.173 Courts "are to understand words in the same
sense as the hearers understood them",174 that is in the sense in which they would be
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generally,175 usually,176 ordinarily,177 reasonably,178 and commonly179 be understood by persons
outside the court. Courts must test the language in the real world by measuring the publication by
the natural and probable effect it would have on the mind of the average recipient180 or those to
whom the words were addressed.181 They "should give to the material complained of the natural
and ordinary meaning which it would have conveyed to the ordinary reasonable reader."182 This
is true even though a reasonable person might otherwise be mistaken in his or her belief183 and
someone better informed might reach a different conclusion.184 On the other hand, it must be
understood that persons frequently use and are understood to use words extravagantly and not
in their natural and ordinary sense, and would not be understood by those who read or hear
them as conveying as grave an imputation which a mere consideration of the words themselves
might suggest.185
"What the ordinary man would infer without special knowledge has generally been called the
natural and ordinary meaning of the words."186 The natural and ordinary meaning is not
necessarily the literal meaning of the words,187 but that meaning which they would naturally
convey to those reading or hearing them,188 giving the words their ordinary signification.189 "The
law does not strip words to their minimum meaning and ignore their implications."190 An
underlying defamatory implication may be inferred from what are otherwise statements that are
factually true,191 and "[l]anguage is often more significant in suggestion than in expression."192
Defamatory statements do not have to made directly; they may be made by way of "inference,
implication, innuendo or insinuation".193 It may be drawn from either its literal or inferential
meaning, or on the basis of any legal innuendo.194 Where in the United States constitutional
values are implicated, defamation by implication, where the factual statements are substantially
true, may be available only where the communication can reasonably be read to impart a
defamatory inference but also to affirmatively suggest that the defendant intended or endorsed
the inference.195
"In deciding whether a statement is defamatory, one must consider that which is explicitly stated
as well as that which is insinuated or implied."196 A false and malicious insinuation of
defamatory wrongdoing is as actionable as a direct, open and positive assertion.197 Therefore, the
ordinary meaning includes not only what is explicitly stated198 but any inferences and
implications which the words reasonably may bear199 or fairly attributable to them.200 It
includes what a reasonable person would infer from the words.201 A person is liable not only for
what is stated explicitly, but for what is insinuated.202 "More often the sting is not so much in the
words themselves as in what the ordinary person will infer from them."203 "An 'inferential
meaning' is the impression an ordinary, reasonable person would infer from the allegedly
defamatory material."204 It excludes any special knowledge which the recipient may have.205 A
defamatory implication is the result of false suggestions or impressions arising from otherwise
truthful statements.206
What the ordinary person will read into the words must necessarily be a matter of impression.207
The court is not limited to the meanings offered by either of the parties to the litigation;208
however the meaning offered by the plaintiff is to be treated as the most injurious meaning the
words are capable of conveying.209 Whether the inferential meaning is defamatory depends
upon the natural and ordinary meaning that a reasonable person would infer from the entirety of
the publication.210
It is not necessary to prove that the words would be understood in a defamatory sense by
everyone who hears or reads them.211 "The question ... is whether the words in their ordinary
signification are capable of being defamatory."212 It is whether the particular imputation is
reasonably capable of being conveyed.213 Would a reasonable person to whom they were
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published understand them in a defamatory sense?214 Particular attention will be given to the
time when the words are read or heard,215 to the mode or manner of the publication,216 to the
community in which they are published,217 and, perhaps, in extraordinary circumstances the
character of the person publishing them.218 While the words are generally understood to mean
what they commonly import, if they have taken on a local or provincial meaning, they will be
understood to mean what they generally import in the community in which they are spoken.219
The nature of the publication itself may be a material consideration;220 the reader of a
sensational article may be permitted a certain amount of loose thinking, while the reader of a
non-sensational article may be expected to apply a greater degree of analytical focus.221 If the
defamatory meaning is latent and depends upon the existence of extrinsic facts to be understood
in a defamatory sense, the plaintiff must prove that the persons to whom the words were
published were aware of those facts.222 If the material appears in an archive, readers will not
treat it as merely something historical and relating only to the time it was originally published,
but will understand it as speaking as of the date on which it is read.223
A court must be guided by the test of reasonableness.224 It will not strain to give a particular
meaning to published words,225 or stretch them beyond their fair meaning.226 It will avoid any
unusual meaning,227 or a tortured,228 forced or unreasonable interpretation of the language,229
and the inferences drawn must not be far-fetched.230 Words will not be distorted to give them an
unusual meaning.231 They should be judged by their general tenor.232 The language will not be
tortured to make certain that which is not certain.233 It is not the ingeniously possible
interpretation,234 but the plainly normal construction that is preferred.235
It is the broad impression conveyed by the words that will be considered in determining their
meaning.236
"[It] is the broad impression conveyed by the libel that has to be considered and not the meaning of each word
under analysis. A man who wants to talk at large about smoke may have to pick his words very carefully if he
wants to exclude the suggestion that there is also a fire; but it can be done. One always gets back to the
fundamental question: what is the meaning of the words conveyed to the ordinary man; you cannot make a
rule about that."237

A literal approach to and an over-elaborate analysis of the material will be avoided.238 A court
will not give the language a forced239 or far-fetched240 construction; nor will it indulge in
"semantic toe-dancing on the head of a terminological pin".241 It will not concern itself with the
subtleties of a textual analysis,242 but will give the disputed language a fair reading in the context
of the entire publication.243
The words will be given neither a mild nor harsh construction.244 The court will not ascribe the
"best or worst possible meaning."245 It will not strain to find the words defamatory or nondefamatory,246 or to give them a defamatory or non-defamatory construction.247 Publications
must not be evaluated by their extremes.248 "The judge will neither torture them into guilt nor
explain them into innocence, but take them in their usual acceptation, and understand them
according to their obvious import and meaning."249 "The standard ... should not be so low as to
stifle free expression unduly, nor so high as to imperil the ability to protect the integrity of a
person's reputation."250
The range of imputations to be derived from a particular publication will depend upon the clarity
or looseness of the words that are used.251 When the "published words are imprecise, ambiguous
or loose, there is room for a wide variation of reasonable opinion on what the words mean or
connote".252 Language which is obscure and ambiguous or figurative and ironical may be
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understood according to its true meaning and import and the sense it which it was intended in
the light of the context and circumstances in which it was used.253 A court may err on the side of
generosity in favour of a claimant when an article is written opaquely.254 If the ordinary person
should draw an imputation adverse to a plaintiff, that is the price the publisher must pay for the
use of imprecise language.255 When the publisher uses colourful and seductive language, he or
she runs the risk of seducing the readers or listeners into believing only what is colourful and
occasionally scandalous rather than the message that would otherwise be conveyed.256
While each of the parties may submit what is an appropriate meaning of the words, the court is
not obliged to accept either submission;257 however, the meaning ultimately agreed upon cannot
be more injurious than that of which the plaintiff complained.258
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120 Gillick v. British Broadcasting Corp., The Independent, October 31, 1995 (C.A.) (unreported).
121 Tugendhat J. in Trumm v. Norman, [2008] EWHC 116 (Q.B.).
122 Trkulja v. Google LLC, [2018] H.C.A. 25.
123 Lord Reid in Lewis v. Daily Telegraph Ltd. (1963), [1964] A.C. 234 (U.K. H.L.).
124 Monte v. Mirror Newspapers Ltd., [1979] 2 N.S.W.L.R. 663 (Com. Law Div.).
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125 Woodger v. Federal Capital Press of Australia Pty. Ltd. (1992), 107 Aust. L. R. 1 (C.T.).
126 Lord Reid in Lewis v. Daily Telegraph Ltd. (1963), [1964] A.C. 234 (U.K. H.L.).
127 Morgan v. Odhams Press Ltd., [1971] 1 W.L.R. 1239 (U.K. H.L.).
128 Cimolai v. Hall, 2005 CarswellBC 2080, 2005 BCSC 1256, affirmed 2007 CarswellBC 829, 2007 BCCA 225,
additional reasons 2009 CarswellBC 1254, 2009 BCCA 212.
129 Sim v. Stretch, [1936] 2 All E.R. 1237 (U.K. H.L.).
130 Oduro v. Time-Life Entertainment Group Ltd., [2003] EWHC 1787 (Q.B.).
131 Sharratt v. Housing Innovations Inc., 365 Mass. 141, 310 N.E.2d 343 (Suffolk 1974). Some courts have
already provided a summary of the legal principles relevant to a determination of defamatory meaning.
Thus, in Jeynes v. News Magazines Ltd., [2008] EWCA Civ. 130, at para. 14, Clarke M.R. cited with approval
the following passage from Eady J. in the lower court: "(1) the governing principle is reasonableness. (2)
The hypothetical reasonable reader is not naive but he is not unduly suspicious. He can read between the
lines. He can read in an implication more readily than a lawyer and may indulge in a certain amount of
loose thinking but he must be treated as being a man who is not avid for scandal and someone who does
not, and should not, select one bad meaning where other non-defamatory meanings are available. (3)
Over-elaborate analysis is best avoided. (4) The intention of the publisher is irrelevant. (5) The article
must be read as a whole, and any 'bane and antidote' taken together. (6) The hypothetical reader is taken
to be representative of those who would read the publication in question. (7) In delimiting the range of
permissible defamatory meanings, the court should rule out any meaning which 'can only emerge as the
produce [sic] of some strained, or forced, or utterly unreasonable interpretation". Quoted in whole or in
part in Ajinomoto Sweeteners Europe SAS v. Asda Stores Ltd., [2009] EWHC 1717 (Q.B.), at para. 25,
reversed on other grounds [2010] EWCA Civ. 609; Bowker v. Royal Society for the Protection of Birds, [2011]
EWHC 737 (Q.B.); Modi v. Clarke , [2011] EWCA Civ 937 at para. 11; Cooper v. Turrell, [2011] EWHC 3269
(Q.B.); Dell'olio v. Associated Newspapers Ltd., [2011] EWHC 3472 (Q.B.) at para. 7; Church v. MGN Ltd.,
[2012] EWHC 693 (Q.B.) at para. 9; Cammish v. Hughes, [2012] EWCA Civ 1655 at para. 32; Desmond v.
Foreman, [2012] EWHC 1900 (Q.B.); Crow v. Johnson, [2012] EWHC 1982 (Q.B.) at para. 11; John v. Times
Newspapers Ltd., [2012] EWHC 2751 (Q.B.) at para. 16; Waterson v. Lloyd, [2013] EWCA Civ 136 at para. 17;
Hamaiziam v. The Commissioner of Police for the Metropolis, [2013] EWHC 848 (Q.B.); McAlpine v. Bercow,
[2013] EWHC 1342 (Q.B.) at para. 57; Fox v. Boulter, [2013] EWHC 1435 (Q.B.) at para. 13; Euromoney
Institutional Investor Plc v. Aviation News Ltd., [2013] EWHC 1505 (Q.B.); RBOS Shareholders Action Group
Ltd. v. News Group Newspapers Ltd., [2014] EWHC 130 (Q.B.); McEvoy v. Michael, [2014] EWHC 701 (Q.B.)
at para. 48; Uppal v. Endemol UK Ltd., [2014] EWHC 1063 (Q.B.) at para. 17; Mughal v. Telegraph Media
Group Ltd., [2014] EWHC 1371 (Q.B.) at para. 13; Cooke v. MGN Ltd., [2014] EWHC 2831 (Q.B.) at para. 9;
Yeo v. Times Newspapers Ltd., [2014] EWHC 2853 (Q.B.) at para. 86; Garcia v. Associated Newspapers Ltd.,
[2014] EWHC 3137 (Q.B.) at para. 14; Donovan v. Gibbons, [2014] EWHC 3406 (Q.B.) at para. 19; Hamaizia v.
The Commissioner of Police for the Metropolis, [2014] EWHC 3408 (Q.B.) at para. 13; Al Saud v. Forbes LLC,
[2014] EWHC 3823 (Q.B.) at para. 15; Barron v. Collins, [2015] EWHC 1125 (Q.B.) at para. 11; Simpson v.
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MGN Ltd., [2015] EWHC 77 (Q.B.) at para. 9; Shakil-ur-Rahman v. Ary Network Ltd, [2015] EWHC 2917
(Q.B.); Rufus v. Elliott, [2015] EWCA Civ 121; Horan v. Express Newspapers, [2015] EWHC 3550 (Q.B.);
Bukovsky v. Crown Prosecution Service, [2017] EWCA Civ 1529; Alsaifi Mirror Plc, v. Trinity, [2017] EWHC
2873 (Q.B.); Kozbar v. Telegraph Media Group Ltd, 2017 WL 06326675 (Q.B.); Monroe v. Hopkins, [2017]
EWHC 433 (Q.B.); Butt v. Secretary of State for the Home Department, [2017] EWHC 2619 (Q.B.); Sube v.
News Group Newspapers Ltd, [2018] EWHC 1234 (Q.B.); Bokova v. Associated Newspapers Ltd, [2018]
EWHC 320 (Q.B.); Reid v. Newsquest (Midlands South) Ltd, [2018] EWHC 1105 (Q.B.); Cousins v. Asda Stores
Ltd, [2018] NIQB 35. In Rufus v. Elliott, [2015] EWCA Civ 121 at para. 10, the court quoted the legal
principles but provided an explanation for principle number (2) In BukovskyCo v. Crown Prosecution
Service, [2016] EWHC 1926 (Q.B.) at para. 11, Warby J. after quoting the Jeynes passage said: "The second
principle should not be misunderstood. It is not an instruction to the Judge: it describes a characteristic of
the ordinary reader. That reader will not always select the bad meaning, but nor will they always select
the less derogatory meaning..[citation omitted] The seventh principle is strictly speaking applicable only
were the issue is what meanings words are capable of bearing. That is an issue rarely contested
nowadays. For present purposes, however, this principle does provide a valuable reminder of the outer
limits of the exercise." This passage was quoted and approved on appeal. Bukovsky v. Crown Prosecution
Service, [2017] EWCA Civ 1529 at para. 12. Quoted also in Reid v. Newsquest (Midlands South) Ltd, [2018]
EWHC 1105 (Q.B.). These criteria were also quoted in Thompson v. James, [2014] EWCA Civ 600 at para. 24,
where the court rejected the following additional principle suggested by counsel: "Where the choice of
meaning is evenly balanced and in cases where the publication is critical of local or central government,
the court should regard Article 10 of the Human Rights Convention as a final grain of sand tipping the
balance in favour of the non-defamatory meaning." In Islam Expo Ltd. v. Spectator (1828) Ltd., [2010]
EWHC 2011 (Q.B.) and Tilbrook v. Parr, [2012] EWHC 1946 (Q.B.), Tugendhat J. recognized that these
principles in Jeynes were equally relevant in determining whether words could reasonably be understood
to refer to a claimant. See also the guiding principles articulated by Sir Thomas Bingham M.R. in Skuse v.
Granada Television Ltd., [1996] E.M.L.R. 279 as follows: "(1) The court should give to the material
complained of the natural and ordinary meaning which it would have conveyed to the ordinary
reasonable viewer watching that programme once...(2) The hypothetical reasonable reader (or viewer) is
not naive but he is not unduly suspicious. He can read between the lines. He can read in an implication
more readily that a lawyer and may indulge in a certain amount of loose thinking. But he must be treated
as being a man who is not avid for scandal and someone who does not, and should not, select one bad
meaning where other non-defamatory meanings are available. (3) While limiting its attention to what the
defendant has actually said or written, the court should be cautious of an over-elaborate analysis of the
material in issue. (4) The court should not be too literal in its approach. (5) A statement should be taken to
be defamatory if it would tend to lower the plaintiff in the estimation of right-thinking members of
society generally...or would be likely to affect a person adversely in the estimation of reasonable people
generally. (6) In determining the meaning of the material complained of the court is 'not limited by the
meanings which either the plaintiff or the defendant seeks to place on the words... (7) The defamatory
meaning pleaded by the plaintiff is to be treated as the most injurious meaning the words are capable of
bearing...(8) The Court of Appeal should be slow to differ from any conclusion of fact reached by a trial
judge." Quoted in Ecclestone v. Telegraph Media Group Ltd., [2009] EWHC 2779 (Q.B.) at para. 6; Meadows
Care Ltd. v. Lambert, [2014] EWHC 1226 (Q.B.) at para. 15. In Meadows Care Ltd. v. Lambert International,
[2014] EWHC 1226 (Q.B.), Bean J. rearranged the language to make it applicable to an action for slander.
In Falter v. Atzmon, [2018] EWHC 1728 (Q.B.) , the court provides a helpful summary of the factors set out
in both Jeynes and Skuse. Comparable guidance had been provided in Gillick v. British Broadcasting Corp.,
[1996] E.M.L.R. 267 at 272-273. The latter principles were quoted in Shakil-ur-Rahman v. Ary Network Ltd,
[2015] EWHC 2917 (Q.B.); Curran v. Scottish Daily Record, [2010] ScotCS CSOH 44 at para. 28. See also Telsa
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Motors Ltd. v. British Broadcasting Corp., [2013] EWCA Civ 152 ; Wissa v. Associated Newspapers Ltd.,
[2014] EWHC 1518 (Q.B.); Shakil-ur-Rahman v. Ary Network Ltd, [2015] EWHC 2917 (Q.B.); David v. Hosany,
[2017] EWHC 2787 (Q.B.). The principles articulated in the English Court of Appeal were given a brief
summary by Eady J. in Horlick v. Associated Newspapers Ltd., [2010] EWHC 1544 (Q.B.) at para. 8: "The
judge should give the relevant article the natural and ordinary meaning(s) which it would have conveyed
to ordinary reasonable readers reading the article once (that is to say, reasonable readers of the journal in
question). Such a hypothetical reasonable reader should not be treated as either naive or unduly
suspicious, but recognised as capable of reading between the lines. As is well known, however, he or she
should not be treated as 'avid for scandal'. Naturally, a judge should have regard to the impression the
article has made upon himself in considering what impact it would have made on the hypothetical
reasonable reader. It follows that the exercise is to a large extent that of forming an impression. It should
not be obscured by over-elaborate analysis or by looking for hidden meanings." The same judge had said
in Armstrong v. Times Newspapers Ltd., [2004] EWHC 2928 (Q.B.) at para. 16, reversed in part on other
grounds [2005] EWCA Civ 1007: "I should give the article the natural and ordinary meaning, or meanings,
which it would have conveyed to the ordinary reasonable reader, reading the article once. Hypothetical
reasonable readers should not be treated as either naive or unduly suspicious. They should be treated as
being capable of reading between the lines and engaging in some loose thinking, but not as being avid for
scandal. The court should avoid an over-elaborate analysis of the article because an ordinary reader
would not analyse the article as a lawyer or accountant would analyse documents or accounts. I should
have regard to the impression the article made upon me, in considering what impact it would have made
upon such hypothetical reasonable readers. I should not take too literal an approach to my task." See also
McGrath v. Dawkins, [2012] EWHC B3 (Q.B.) at para. 51. In EC v. Sunday Newspapers Ltd., [2017] NIQB 117,
Colton J. identified the following principles governing the determination of defamatory meaning: "(1) The
court should give to the material complained of the natural and ordinary meaning which it would have
conveyed to the ordinary reasonable viewer watching the programme once (or reasonable reader reading
the article once).. (2) The hypothetical reasonable reader is not naive but he is not unduly suspicious. He
can read an implication more readily than a lawyer and may indulge in a certain amount of loose
thinking. But he must be treated as being a person who is not avid for scandal and someone who does not
and should not select one bad meaning where other non-defamatory meanings are available. (3) While
limiting his attention to what the defendant had actually said or written the court should be cautious of
an over-elaborate analysis of the material at issue. (4) A television audience would not give a programme
the analytical attention of a lawyer to the meaning of a document, an auditor to the interpretation of
accounts, or an academic to the content of a learned article. (5) In deciding what impression the material
complained of would have been likely to have on the hypothetical reasonable reader the courts are
entitled (if not bound) to have regard to the impression it made on them. (6) A court must not be too
literal in its approach. (7) The words complained of must be read in context and the meaning taken with
any surrounding antidote." In Waterhouse v. The Age Company Ltd., [2011] NSWSC 159 at para. 13,
Nicholas J. said: "The principles applicable to the correct approach of the court on the question of capacity
are too well-known to justify extensive repetition. In summary, a court is required to have regard to a
range of factors. It must keep in mind that a reasonable person can and does read between the lines in
light of his general knowledge and experience of worldly affairs, and will draw implications much more
freely than a lawyer, especially when they are derogatory. He is prone to engage in a certain amount of
loose thinking. Each alleged imputation is to be considered in the context of the entire article. One must
try to envisage people between those who are unusually suspicious and those who are unusually naive
and see what is the most damaging meaning they would put on the words in question. The question of
meaning turns on what the publication, taken as a whole, conveys to the reasonable reader, and this must
always be a matter of impression. Ultimately, the question is what a jury could properly make of it."
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Quoted in Korean Times Pty Ltd. v. Pak, [2011] NSWCA 365. In Rose v. Corby, [2014] NSWCA 227 at para. 49,
the appellate court quoted the following passage by the primary judge outlining the principles to be
followed in determining whether certain passages in a book were capable of a defamatory meaning: "'(1)
The reader of a written document has the opportunity to consider or to reread the whole document at
leisure, to check back on something which has gone before to see whether his or her recollection of it is
correct, and in doing so to change the first impression of what message was being conveyed... (2) One
must consider the broad impression conveyed by the matter complained of and not the meaning of each
word under analysis. (3) A man who wants to talk at large about smoke may have to pick his words very
carefully if he wants to exclude the suggestion that there is also a fire. Loose talk about suspicion can very
easily convey the impression that it is a suspicion that is well-founded... (4) There is a wide degree of
latitude given to the capacity of the matter complained of to convey particular imputations where the
words published are imprecise, ambiguous, loose, fanciful or unusual... (5) An ordinary reasonable
reader is a person of fair average intelligence, who is neither perverse, morbid or unduly suspicious, nor
avid for scandal... (6) An ordinary reasonable reader does not live in an ivory tower and is not inhibited
by rules of construction. He or she can, and does, read between the lines... (7) If ordinary reasonable
readers may differ as to whether the matter complained of was capable of carrying the imputation then
the issue must be left to the jury; otherwise it is a matter for the Court... (8) The mere publication of
defamatory hearsay amounts to adoption of that statement but the nature of the imputation conveyed
may depend on whether it is adopted, repudiated or discounted." In Rayney v. Western Australia (No. 9),
[2017] WASC 367 at para. 86, Chaney J. offered the following principles: "* meaning of the words is to
ascertained by the sense in which fair-minded ordinary reasonable members of the general community
would understand them. * persons who hear the words (or read a republication of oral statements) may
be acting reasonably even if they engage in a certain amount of loose thinking although they are not
persons 'avid for scandal'. * listeners try to strike a balance between the most extreme meaning that the
words could have and the most innocent meaning. * listeners consider the context as well as the words
used. * the bane and antidote must be taken together. * listeners do not formulate reasons in their mind,
but form a general impression from the words used. * when words used are imprecise, ambiguous or
loose, a very wide latitude will be ascribed to the ordinary person to draw inferences adverse to the
subject. * ordinary readers draw implications more freely than lawyers, especially when they are
derogatory. * the mode and manner of publication is material. The more sensational the publication, the
less care in the analysis is likely to be exercised by listeners."
132 Lord Morris in Lewis v. Daily Telegraph Ltd., [1964] A.C. 234 (H.L.), at 266. Accord: Nelson v.
Rosenberg, 135 Neb. 34, 280 N.W. 229 (1938).
133 Anderson v. Cramlet, 789 F. 2d 840 (10th Cir. 1986) (Colorado law).
134 Lord Reid in Lewis v. Daily Telegraph, [1964] A.C. 234 at 258 (H.L.). More fully, he said: "The question
is not one of construction in the legal sense. The ordinary man does not live in an ivory tower and he is
not inhibited by the rules of construction . So he can and does read between the lines in the light of his
general knowledge and experience of worldly affairs. What the ordinary man would infer without special
knowledge has generally been called the natural and ordinary meaning of the words. But that expression
is rather misleading in that it conceals the fact that there are two elements in it. Sometimes it is not
necessary to go beyond the words themselves, as where the plaintiff has been called a thief or a
murderer. But more often the sting is not so much in the words themselves as in what the ordinary man
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will infer from them, and that is also regarded as part of their natural and ordinary meaning". Id. Quoted
in whole or in part Vodafone Group plc v. Orange Personal Communications Services Ltd., [1996] N.L.O.R.
No. 3659 (Eng. Ch. Div.), [1997] F.S.R. 34, at para. 4; Oriental Daily Publisher Ltd. v. Ming Pao Holdings Ltd.,
[2012] HKCFA 59 at para. 98. See also West v. Mirror Newspapers Ltd., N.S.W.S.C., May 14, 1973
(unreported); Channel Seven Adelaide Pty Ltd. v. S, DJ, [2006] S.A.S.C. 10; Khor v. Nationwide News Pty Ltd,
[1999] VSC 38; John Holland Group Pty Ltd v. John Fairfax Publications Pty Ltd, [2006] ACTSC 34.
135 Herron C.J. in Bik v. Mirror Newspapers Ltd., [1979] 2 N.S.W.L.R. 679 at 681 (C.A.). This paragraph in
the text was quoted in Wells v. Sears, 2006 CarswellNfld 114, [2006] N.J. No. 145, 2006 NLTD 63, at para. 10,
reversed on other grounds 2007 CarswellNfld 102, 2007 NLCA 21, leave to appeal refused (2007), 2007
CarswellNfld 297, 289 Nfld. & P.E.I.R. 276 (note) (S.C.C.); Spence v. Hamlyn (2008), 2008 CarswellNfld 165,
276 Nfld. & P.E.I.R. 221, 846 A.P.R. 221 (T.D.), at para. 6, affirmed 2010 CarswellNfld 90, 2010 NLCA 24;
Tremblay v. Campbell, 2008 NLTD 203, at para.7, reversed in part on other grounds 2010 CarswellNfld 301,
2010 NLCA 62. In Hopwood v. Muirson, [1945] 1 K.B. 313 at 320 (C.A.), du Parcq L.J. said that "canons of
construction which are properly applicable to contracts and statutes are a very unreliable guide to the
reasonable interpretation of angry and ill-chosen words."
136 Hamilton v. Clifford, [2004] E.W.H.C. 1542 (Q.B.D.). See also Johnston v. League Publications Ltd., [2014]
EWHC 874 (Q.B.) ("assessment of meaning is essentially a matter of impression"). In Radio 2UE Sydney Pty
Ltd v. Parker (1992), 29 N.S.W.L.R. 448, at para. 41, Handley J.A. said: "Whether the broadcast conveyed
the pleaded imputations and whether they were defamatory of the plaintiff are correctly said to be
questions of impression. The jury had to decide whether the ordinary reasonable listener who heard the
broadcast, who did not hear it again and who had no special knowledge of the dispute would have
understood, on the basis of this material alone, that the plaintiff had been defamed in one or more of the
ways pleaded in the statement of claim." Quoted in Sands v. Channel Seven Adelaide Pty Ltd and Another,
[2009] SASC 215, at para. 123. In Mahommed v. Channel Seven Sydney Pty Ltd, [2006] NSWCA 213, at para.
24, McColl J.A. said: "It is trite that the mode or manner of publication is relevant to the question whether
the relevant publication would be understood to have conveyed the pleaded imputations. Whether, and
what, imputation is conveyed by a publication is essentially a matter of impression." In Enders v. Erbas &
Associates Pty Ltd. (No. 2), [2013] NSWDC 44 at para. 35, Gibson D.C.J. said that "the meaning conveyed to
the ordinary reasonable reader by a publication, and its defamatory nature, may be a matter of
impression. It is not necessary to analyse to the last word all that goes to create that impression". See also
Waterhouse v. The Age Company Ltd., [2011] NSWSC 159; Baboolal v. Fairfax Digital Australia, [2015] QSC
196; Wookey v. Quigley, [2009] WASC 284.
137 Cooke v. MGN Ltd., [2014] EWHC 2831 (Q.B.). While Bean J. merely suggested that first impressions
were important, he then cited the following passage by Diplock L.J. in Slim v. Daily Telegraph Ltd., [1968] 2
Q.B. 157 (C.A.) when commenting on the way in which appellate courts analyzed two short letters that
appeared in the letters column of a newspaper: "Neither letter can have taken a literate reader of that
newspaper more than 60 seconds to read before passing on to some other, and perhaps more interesting,
item. Any unfavorable inference about the plaintiffs' characters or conduct which he might have drawn
from what he read would have been one of first impression. Yet in this court three lords justices and four
counsel have spent the best part of three days upon a minute linguistic analysis of every phrase used in
each of the letters. If this protracted exercise in logical positivism has resulted in our reaching a
conclusion as to the meaning of either letter different from the first impression which we formed on
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reading it, the conclusion reached is likely to reflect the impression of the plaintiffs' character or conduct
which was actually formed by those who read the letters in their morning newspaper in 1964."
138 "[I]t is the broad impression conveyed by the libel that has to be considered and not the meaning of
each word under analysis." Per Marais, J.A. in Independent Newspapers Holdings Ltd. v. Suliman, [2004]
Z.A.S.C.A. 57 (C.A.), at para. 27.
139 "Over-elaborate analysis is best avoided." Per Clarke M.R. in Jeynes v. News Magazines Ltd., [2008]
EWCA Civ. 130, at para. 14. See also Cruddas v. Calvert, [2013] EWCA Civ 748; Waterson v. Lloyd, [2013]
EWCA Civ 136; Mughal v. Telegraph Media Group Ltd., [2014] EWHC 1371 (Q.B.); Monroe v. Hopkins, [2017]
EWHC 433 (Q.B.). In Johnston v. League Publications Ltd., [2014] EWHC 874 (Q.B.) at para. 4, Eady J. said
that "the assessment of meaning is essentially a matter of impression and it is important for a judge (or,
for that matter, a jury) embarking on such a task not to be over-analytical about it". In Bokova v.
Associated Newspapers Ltd, [2018] EWHC 320 (Q.B.), Dingemans J. said: "A judge should not fall into the
trap of conducting an over-elaborate analysis of the various passages relied on by the respective
protagonists."
140 Per Sedley L.J. in Berezovsky v. Forbes, [2001] EWCA Civ 1251 at para. 16.
141 O'Malley v. O'Callaghan (1992), 1 Alta. L. R. (3d) 88 (Q.B.); Makow v. Winnipeg Sun (2003), 2003
CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004 CarswellMan 121, [2004] M.J. No. 119, 2004
MBCA 41 (March 30, 2004) (C.A.); Lawson v. Baines, 2012 CarswellBC 558, 2012 BCCA 117. See also Sturdy v.
Canada (Attorney General), [2005] B.C.J. No. 778, 2005 BCSC 519, 2005 CarswellBC 836 (S.C.) (quoting from
O'Malley). In John Fairfax Publications Pty Ltd v. Gacic, [2007] HCA 28, at para. 174, the language of Ipp J.A.
in the Court of Appeal was approved who said: "The question as to the meaning that the words convey to
the ordinary person should be a simple and straightforward one, as befits a law that governs the
everyday life and actions at all levels of persons in the community. The question should not be obscured
by overly complex and subtle metaphysical distinctions that stand as a formidably esoteric barrier to
what should be an easily comprehensible reasoning process akin to common sense." Id., [2006] NSWCA
175 at para. 119. Quoted in Dobson v. Macquarie Radio Network Ltd., [2007] NSWSC 718, at para. 18.
142 Lund v. Black Press Group Ltd., 2009 CarswellBC 1809, 2009 BCSC 937; J. (I.) v. M. (J.A.), 2014
CarswellBC 168, 2014 BCSC 89; Weaver v. Corcoran, 2015 CarswellBC 247, 2015 BCSC 165, reversed on
other grounds 2017 CarswellBC 1053, 2017 BCCA 160; Makow v. Winnipeg Sun (2003), 2003 CarswellMan
177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004 CarswellMan 121, [2004] M.J. No. 119, 2004 MBCA 41
(March 30, 2004) (C.A.); Leenen v. Canadian Broadcasting Corp. (2000), 2000 CarswellOnt 1417, 48 O.R. (3d)
656, 50 C.C.L.T. (2d) 213 (S.C.J.), additional reasons at (September 11, 2000), Doc. 99908/96 (Ont. S.C.J.)
("The prima facie meaning to be attributed to words is determined by an objective test based on their
natural and ordinary meaning"); Racco v. Spoletini (2002), [2002] O.J. No. 5236, 2002 CarswellOnt 5258
(S.C.J.), affirmed (2003), 2003 CarswellOnt 2217 (C.A.); Amjay Ropes & Twines Ltd. v. Cordex North America,
Inc., 2007 WL 2572585 (Ont. S.C.J.), affirmed 2008 CarswellOnt 1790, 2008 ONCA 247. Accord: Loveless v.
Earl, [1998] E.W.J. No. 3250 (C.A.); Entienne Pty Ltd. v. Festival City Broadcasters Pty Ltd., [2001] S.A.S.C. 60
(Full Court); Demmers v. Wyllie, 1980 (1) S.A. 835 at 845 (A.D.); Mthembi-Mahanyele v. Mail & Guardian Ltd.,
[2004] ZASCA 67, [2004] 3 All S.A. 511; Kyriacou v. Minister of Safety and Security, 1999 (3) S.A. 278 (Orange
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Free State Prov. Div.); Sindani v. Van Der Merwe, 2000 (3) S.A. 494 (Witwatersrand Loc Div.). In
Prud'homme c. Prud'homme, 2002 CarswellQue 2710, [2002] 4 S.C.R. 663 (S.C.C.), at 684, para. 34,
L'Heureux-Dube and LeBel JJ. said: "Whether remarks are defamatory is determined by applying an
objective standard [citation omitted]. In other words, we must ask whether an ordinary person would
believe that the remarks made, when viewed as a whole, brought discredit on the reputation of another
person. On this point, we should note that words may be defamatory because of the idea they expressly
convey, or by the insinuations that may be inferred from them." Quoted in Puddister v. Wells , 2007 NLCA
25, [2007] N.J. No. 137, 2007 CarswellNfld 134, 265 Nfld. & P.E.I.R. 174, 805 A.P.R. 174 (C.A.), at para. 8. In
Wilson v. Switlo, 2011 CarswellBC 2532, 2011 BCSC 1287 at para. 138, affirmed (2013), 2013 CarswellBC
3243, 368 D.L.R. (4th) 253 (B.C. C.A.), additional reasons 2016 CarswellBC 227, 2016 BCSC 130, Punnett J.
said: "The test is an objective one and contemplates the meaning that a 'reasonable and right-thinking
person', rather than someone with an overly fragile sensibility, would have understood from the words.
The possibility that some readers may understand the words in a defamatory sense while others may not
does not justify deviating from the objective standard." Quoted in Canuck Security Services Ltd. v. Gill,
2013 CarswellBC 1513, 2013 BCSC 893 at para. 138, additional reasons 2015 CarswellBC 62, 2015 BCSC 43.
See also Thompson C.J. in Botha en 'n Ander v. Marais, 1974 (1) S.A. 44 at 48 ("Die toets is objektief"). In
South Australian Water Corporation v. Sullivan, [2004] SASC 42, at para. 9, Bleby J. said: "The imputation
which any particular words might bear is to be determined as an objective test."
143 Meadows Care Ltd. v. Lambert International, [2014] EWHC 1226 (Q.B.).
144 Tellier-Wolfe v. Viacom Broadcasting, Inc., 134 A.D. 2d 860, 521 N.Y.S. 2d 597 (4th Dept. 1987); Ward v.
Klein, 10 Misc. 3d 648, 809 N.Y.S. 2d 828 (2005). In School of Visual Arts v. Kuprewicz, 3 Misc. 3d 278, 771
N.Y.S.2d 804 at 809 (2003), Richter J. said: "In assessing defamatory meaning, the words must be given a
fair reading and must be construed in the context of the entire statement as a whole tested against the
understanding of the average reader."
145 Biro v. Conde Nast, 883 F.Supp.2d 441 (S.D. N.Y. 2012) (New York law); Rich v. Thompson Newspapers,
Inc., 164 Ohio App. 3d 477, 842 N.E. 2d 1081 (11th Dist. 2005).
146 Gardiner v. Atwater (1756), Sayer. 265, 96 E.R. 875. In Gordon v. Journal Pub. Co., 81 Vt. 237, 69 A. 742
at 744 (1908), Tyler J. said "that words are to be taken in the sense which is most obvious and natural
according to the ideas that they are calculated to convey to those to whom they are addressed, that the
principle of common sense which governs in the construction of words requires that the courts shall
understand them as other people would".
147 "The general rule is that publications are to be taken in the sense which is most obvious and natural
and according to the ideas that they are calculated to convey to those who see them. The principle of
common sense requires that courts shall understand them as other people would. The question always is,
How would ordinary men naturally understand the publication." Per Barnhill J. in Flake v. Greensboro
News Co., 212 N.C. 780, 195 S.E. 55 at 60 (1938). In Fleagle v. Downing, 183 Iowa 1300, 168 N.W. 157 at 159
(1918), Gaynor J. said: "Words are to be construed according to the ideas they are calculated to convey."
See also Sheibley v. Ashton, 130 Iowa 195, 106 N.W. 618 (1906); Gustin v. Evening Press Co., 172 Mich. 311,
137 N.W. 674 (1912); Castle Rock Remodeling, LLC v. Better Business Bureau of Greater St. Louis, Inc., 354
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S.W.3d 234 (Mo. App., E.D., Div. 3 2011) ("ideas they are calculated to convey to those to whom they are
addressed."); Mullen v. Herrschaft, 169 N.Y.S.2d 980 (1957); Cathy's Boutique, Inc. v. Winston-Salem Joint
Venture, 72 N.C. App. 641, 325 S.E.2d 283 (1985).
148 Henderson v. Hale, 19 Ala. 154 (1851); Rozanski v. Fitch, 134 A.D.2d 944, 521 N.Y.S.2d 950 (4th Dept.
1987), appeal dismissed 526 N.Y.S.2d 438, 70 N.Y.2d 1002, 521 N.E.2d 445 (1988).
149 Henderson v. Hale, 19 Ala. 154 (1851); Foley v. Lowell Sun Pub. Co., 404 Mass. 9, 533 N.E.2d 196 (1989);
Tatur v. Solsrud, 174 Wis.2d 735, 498 N.W.2d 232 (1993). In Woods v. Sentinel-News Co., 216 Wis. 627, 258
N.W. 166 at 167 (1935), Fairchild J. said: "The effect upon the reader of the natural and reasonable import
of the words used is the gist of the matter."
150 Per Ashe J. in Hamilton v. Dent, 2 N.C. (1 Haywood) 116, 1 Am. Dec. 552 at 554 (1794). In Fallenstein v.
Booth, 13 Mo. 427 (1850), Ryland J. said: "Words are now to be taken as the common understanding of
mankind estimates them". See also Kent C.J. in Pelton v. Ward, 3 Caines R. 73, 2 Am. Dec. 251 at 252 (N.Y.
1805).
151 Marshall v. National Police Gazette Corp., 195 F. 2d 993 (8th Cir. 1952) (Missouri law). In Laws v.
Harper Collins Publishers Ltd., 2006 CarswellOnt 2507, [2006] O.J. No. 1651 (S.C.J.), at para. 6, Perell J. said:
"I am to interpret the words giving them their common parlance and the sense in which they appear to
have been used." (citing this text) In Tuite v. Corbitt, 224 Ill. 2d 490, 310 Ill. Dec. 303, 866 N.E.2d 114 at 127
(2006), Kilbride J. in applying the Illinois innocent construction rule said "that courts must interpret the
words 'as they appeared to have been used and according to the idea they were intended to convey to the
reasonable reader.'"
152 Per Shippen J. in Rue v. Mitchell, 2 Dall. 58, 1 Am.Dec. 258 at 259 (1789). Paraphrased by Rogers J. in
Bricker v. Potts, 12 Pa. 200 (1849). In McDaniel v. Jordan, 164 Ark. 455, 262 S.W. 30 at 31 (1924), Hart J. said:
"The sense in which words are received and understood by the bystanders is the meaning which the
courts ought to ascribe to them." In Commonwealth of Pennsylvania v. Chambers, 15 Phila. 415, 4 Ky.L.Rptr.
75 (1882), Thayer J. said: "The sense in which words would naturally be received by the world is the sense
which courts of justice ought to give them in determining whether a publication is libelous. The words
are to be taken in their usual, popular and natural sense, not either in graviori or in mitiori sensu. It is not
sufficient to show by argument that the words will admit of some other meaning. The court must
understand them as all mankind would understand them." In Commonwealth of Pennsylvania v.
Chambers, 15 Phila. 415, 4 Ky.L.Rptr. 75 (1882), Thayer J. said: "The sense in which words would naturally
be received by the world is the sense which courts of justice ought to give them in determining whether a
publication is libelous. The words are to be taken in their usual, popular and natural sense, not either in
graviori or in mitiori sensu. It is not sufficient to show by argument that the words will admit of some
other meaning. The court must understand them as all mankind would understand them." In Carter v.
Andrews, 16 Pick. 1, 33 Mass. 1 at 4 (1834), Shaw C.J. said: "The law will not shut its eyes to what all the
rest of the world can see and let the slanderer disguise his language and wrap up his meaning in
ambiguous givings out, as he will; it shall not avail him, because courts will understand language, in
whatever form it is used, as all mankind understand it." See also Goodrich v. Hooper, 97 Mass. 1, 93
Am.Dec. 49 (1867) ("read and interpreted ... as it would ordinarily be understood by mankind"); Interstate
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Co. v. Garnett, 154 Miss. 325, 122 So. 373, 63 A.L.R. 1402 (1929).
153 Per Bright J. in Berg v. Printers' Ink Pub. Co., 54 F. Supp. 795 at 798 (S.D. N.Y. 1943), affirmed 141 F.2d
1022 (2d Cir. 1944) (New York law).
154 "The question always is: How did the person to whom the words were originally spoken or published
understand them? In answering this question it is the duty of the jury to weigh all the circumstances of
the case, the occasion of speaking, and the relationship between the parties. They should consider the
words as a whole, not dwelling on isolated passages, but give its proper weight to every part. The
defendant is therefore entitled to have the whole of the alleged libel read as part of the plaintiff's case,
and, for the purpose of showing that what he wrote was not libelous and will not bear the construction
which plaintiff seeks to put upon it, may give in evidence any other passages in the same publication
which plainly refer to the same matter or which qualify or explain the passage sued on." Per Timlin J. in
Arnold v. Ingram, 151 Wis. 438, 138 N.W. 111 at 118 (1912). The quote in the text from this decision was
paraphrased in Foulidis v. Ford, 2014 CarswellOnt 9198, 2014 ONCA 530 at para. 36. In Brent v. Nishikawa,
2016 CarswellOnt 10561, 2016 ONSC 4297 (S.C.J.) at para. 10, additional reasons 2016 CarswellOnt 13520,
2016 ONSC 5260 (S.C.J.), MacKinnon J. said: "The court may take into consideration all of the
circumstances, including any reasonable implication the words may bear, the context in which they were
used, the audience to whom they were published, and the manner in which they were presented."
155 "I accept that a judge in deciding what range of meanings the words in question are capable of
bearing will need to take account of the audience to whom those words wee published." Per Keene L.J. in
Arab News Network v. Al Khazen, [2001] EWCA Civ 118 at para. 19.
156 Meadows Care Ltd. v. Lambert, [2014] EWHC 1226 (Q.B.).
157 Per Bishop J. in Sheibley v. Ashton, 130 Iowa 195, 106 N.W. 618 at 620 (1906). In Harkness v. Chicago
Daily News Co., 102 Ill. App. 162 at 165 (1902), Ball J. said: "The test is, what would men of ordinary
understanding infer from the words of the libel?"
158 Maule J. in Turner v. Meryweather (1849), 7 C.B. 251, 137 E.R. 101.
159 Morison (Dame) v. Cade (1607), Cro. Jac. 162, 79 E.R. 142. In Somers v. House (1694), Holt K.B. 39 at 39,
90 E.R. 919 at 919, Holt C.J. said that courts "would take words in a common sense according to the vulgar
intendment of the by-standers."
160 Makow v. Winnipeg Sun (2003), 2003 CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004
CarswellMan 121, [2004] M.J. No. 119, 2004 MBCA 41 (March 30, 2004) (C.A.); Crandall v. Atlantic School of
Theology (1993), 1993 CarswellNS 283, 120 N.S.R. (2d) 219 (S.C.); Loveless v. Earl, [1998] E.W.J. No. 3250
(C.A.). Accord: Coburn v. Harwood, 1 Ala. (Minor 93) 49, 12 Am. Dec. 37 (1822); Peck v. Wakefield Item Co.,
280 Mass. 451, 183 N.E. 70 (1932); Blakeman v. Blakeman, 31 Minn. 396, 18 N.W. 103 (1884); Deckard v.
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O'Reilly Automotive, Inc., 31 S.W.3d 6 (Mo. App. 2000); Gilman v. Lowell, 8 Wend. 573, 24 Am.Dec. 96 (N.Y.
1832) ("natural import"); Hubbard v. Cowling, 36 Okl. 603, 129 Pac. 714 (1913); Graham v. Star Pub. Co., 133
Wash. 387, 233 P. 625 (1925); Arnold v. Ingram, 151 Wis. 438, 138 N.W.111 (1912) (plain and natural
import). In Rovira v. Boget, 240 N.Y. 314, 148 N.E. 534 at 535 (1925), the court said per curiam: "As a rule,
the words complained of are to be taken and understood in that sense which is most natural and obvious
and according to the ideas they are calculated to convey to those to whom they were addressed." See also
Morse v. Star Co., 118 A.D. 256, 103 N.Y.S. 496 (1st Dept. 1907).
161 Stanford v. West, 1959 (1) S.A. 349 (Cape Prov. Div.).
162 Pollock v. Winnipeg Free Press (1997), 1996 CarswellMan 446, 112 Man. R. (2d) 198 (Q.B.); Makow v.
Winnipeg Sun (2003), 2003 CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004 CarswellMan 121,
[2004] M.J. No. 119, 2004 MBCA 41 (March 30, 2004) (C.A.); Crandall v. Atlantic School of Theology (1993),
1993 CarswellNS 283, 120 N.S.R. (2d) 219 (S.C.); Young v. Toronto Star Newspapers Ltd. (2003), 66 O.R. (3d)
170, 2003 CarswellOnt 3073, 18 C.C.L.T. (3d) 244, [2003] O.J. No. 3100 (S.C.J.), additional reasons at (2003),
2003 CarswellOnt 5053, 20 C.C.L.T. (3d) 304 (S.C.J.). Accord: Langlands v. John Leng & Co., Ltd., 1916 S.C.
102 (H.L.); Empire Typesetting Machine Co. of New York v. Linotype Co. Ltd. (1898), 79 L.R. 8 (C.A.); Turner
v. Meryweather (1849), 7 C.B. 251, 137 E.R. 101; Loveless v. Earl, [1998] E.W.J. No. 3250 (C.A.). See also
Stuart v. Moss (1885), 13 R. 299 (Ct. of Sess.) ("ordinary acceptation"); Bassingthwaighte v. Kuhlmann,
[2009] ZAECGHC 27. In the United States, see Rachels v. Deener, 182 Ark. 931, 33 S.W.2d 39 (1930); Corbett
v. American Newspapers, 1 Terry 10, 40 Del. 10, 5 A.2d 245 (1939); Campbell v. Morris, 224 Ill. App. 569 (4th
Dist. 1922) (ordinary and natural meaning); Dahl v. Hansen, 152 Iowa 555, 132 N.W. 965 (1911) ("ordinary
and natural meaning"); Bowie v. Evening News, 148 Md. 569, 129 A. 797 (1925); Fullerton v. Thompson, 123
Minn. 136, 143 N.W. 260 (1913); Hylsky v. Globe Democrat Pub. Co., 348 Mo. 83, 152 S.W.2d 119 (1941)
("plain and ordinary meaning"); Matheson v. Stork, 239 Neb. 547, 477 N.W.2d 156 (1991); Joralemon v.
Pomeroy, 22 N.J.L. 271 (1849); Adle v. Herald Co., 36 N.Y.S.2d 905 (1942); Dawson v. Baxter, 131 N.C. 65, 42
S.E. 456 (1902) ("ordinary" sense); Barnett v. Phelps, 97 Or. 242, 191 Pac. 502, 11 A.L.R. 663 (1920); Marcil v.
Kells, 936 A.2d 208 (R.I. 2007); Flint v. Holman, 82 Vt. 297, 73 A. 585 (1909); Colcord v. Gazette Pub. Co., 106
W.Va. 419, 145 S.E. 751 (1928) (plain and ordinary import); Martin v. Outboard Marine Corp., 15 Wis.2d
452, 113 N.W.2d 135 (1962) ("natural and ordinary meaning").
163 Wells v. Daily News Ltd. (1976), 13 Nfld. & P.E.I.R. 8 (Nfld. S.C.); Young v. Toronto Star Newspapers Ltd.
(2003), 2003 CarswellOnt 3073, 66 O.R. (3d) 170 (Ont. S.C.J.). Accord: Taylor v. Casey, 1 Ala. (Minor 258) 131
(1824); Wallace v. Homestead Co., 117 Iowa 348, 90 N.W. 835 (1902); Castle Rock Remodeling, LLC v. Better
Business Bureau of Greater St. Louis, Inc., 354 S.W.3d 234 (Mo. App., E.D., Div. 3 2011) ("plain and
ordinarily understood meaning"); Marcil v. Kells, 936 A.2d 208 (R.I. 2007); Liberty Mutual Fire Insurance
Co. v. O'Keefe, 205 Wis. 2d 524, 556 N.W. 2d 133 (Wis. App. 1996). In Street v. Shoe Carnival, Inc., 660 N.E.2d
1054 at 1058 (Ind. App. 1996), Robertson J. said: "The communication is to be viewed in context and given
its plain and natural meaning, according to the idea it is calculated to convey to whom it is addressed."
For a discussion and criticism of the use of the "plain and ordinary meaning" test for language, see F.
Schauer, "Language, Truth and the First Amendment: An Essay in Memory of Harry Canter", 64 Va. L. Rev.
263 (1978).
164 Wells v. Daily News Ltd. (1976), 13 Nfld. & P.E.I.R. 8 (Nfld. S.C.). Accord: Stanford v. West, 1959 (1) S.A.
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349 (Cape Prov. Div.). In the United States, see Trimble v. Moore, 2 La. 577 (1831); Jacobs v.
Transcontinental & Western Air, 358 Mo. 674, 216 S.W. 2d 523, 6 A.L.R. 2d 1002 (1948); Anderson v. City of
Troy, 316 Mont. 39, 68 P.3d 805 (2003); Liberty Mutual Fire Insurance Co. v. O'Keefe, 205 Wis. 2d 524, 556
N.W. 2d 133 (Wis. App. 1996). In Roberts v. Camden (1807), 9 East 93 at 96, 103 E.R. 508 at 509, Lord
Elenborough C.J. said: "[W]ords are now construed by Courts, as they always ought to have been, in the
plain and popular sense in which the rest of the world naturally understand them." Quoted in whole or in
part in McGeary v. Leader Publishing Co., 52 Pa. Super. 35 (1912); Reid v. Providence Journal Co., 20 R.I. 120,
37 A. 637 at 637 (1897).
165 Morison (Dame) v. Cade (1607), Cro. Jac. 162, 79 E.R. 142.
166 "The impugned words must be construed in their natural, normal, ordinary, plain, usual, fair,
obvious, and commonly accepted sense." Per Bennett J.A. in Taseko Mines Limited v. Western Canada
Wilderness Committee, 2017 CarswellBC 3468, 2017 BCCA 431 at para. 42. See also Safty v. Carey
(December 20, 1996), Doc. Vancouver C936887, C963488, C963448 (B.C. S.C.) (unreported), affirmed (1998),
1998 CarswellBC 1685, 110 B.C.A.C. 242, 178 W.A.C. 242 (C.A.).
167 Creitz v. Bennett, 273 Ill. App. 88 (1st Dist. 1933); Bowie v. Evening News, 148 Md. 569, 129 A. 797
(1925); Thorman v. Bryngelson, 87 Neb. 53, 127 N.W. 117 (1910).
168 "The test to be applied is that of the fair and natural meaning which would be given to the words by
reasonable persons of ordinary intelligence, in the circumstances in which the writing was published."
Per Eichelbaum J. in Hill v. National Bank of New Zealand Ltd., [1985] 1 N.Z.L.R. 736 at 749 (H.C.). See also
Lysko v. Braley (2006), 79 O.R. (3d) 721, 2006 CarswellOnt 1758, [2006] O.J. No. 1137, 212 O.A.C. 159, 49
C.C.E.L. (3d) 124 (C.A.), additional reasons at (2006), 2006 CarswellOnt 3159, 50 C.C.E.L. (3d) 1 (C.A.).
Accord: Megarry v. Norton, 137 Cal. App. 2d 581, 290 P. 2d 571 (1955); Printing Mart-Morristown v. Sharp
Electronics Corp., 116 N.J. 739, 563 A. 2d 31 (1989); Jewell v. NYP Holdings, Inc., 23 F. Supp. 2d 348 (S.D.N.Y.
1998) (New York law) ("language will be given a fair reading"); Smith v. Utley, 92 Wis. 133, 65 N.W. 744
(1896).
169 Sykes v. Southam Inc. (1991), 1991 CarswellAlta 23, 78 Alta. L.R. (2d) 259 (Q.B.); Kerr v. Conlogue (1992),
1992 CarswellBC 59, 65 B.C.L.R. (2d) 70 (S.C.); Taylor-Wright v. CHBC-TV (1999), [1999] B.C.J. No. 334, 1999
CarswellBC 344 (S.C.), affirmed 82 B.C.L.R. (3d) 50, 2000 CarswellBC 2317, [2000] B.C.J. No. 2317, 2000
BCCA 629, 144 B.C.A.C. 295, 236 W.A.C. 295, [2000] 11 W.W.R. 250, 2 C.C.L.T. (3d) 222, 194 D.L.R. (4th) 621
(C.A.), additional reasons at 2001 CarswellBC 865, 2001 BCCA 298, 199 D.L.R. (4th) 292 (C.A.); NR
Developments Ltd. v. Thomas, [2002] B.C.J. No. 971, 2002 CarswellBC 1054, 2002 BCSC 697 (S.C.), affirmed
[2006] B.C.J. No. 447, 2006 BCCA 99, 2006 CarswellBC 485, 223 B.C.A.C. 102, 369 W.A.C. 102 (C.A.); P.G.
Restaurant Ltd. v. Northern Interior Regional Health Board , 22 C.C.L.T. (3d) 153, 2004 CarswellBC 470,
[2004] 4 W.W.R. 287, 2004 BCSC 294, 25 B.C.L.R. (4th) 242 (S.C.), reversed on other grounds [2005] B.C.J. No.
751, 2005 CarswellBC 799, 30 C.C.L.T. (3d) 55, 38 B.C.L.R. (4th) 77, 211 B.C.A.C. 219, 349 W.A.C. 219, 2005
BCCA 210 (C.A.), reconsideration refused 2005 CarswellBC 1219, 2005 BCCA 288, 41 B.C.L.R. (4th) 55, 34
C.C.L.T. (3d) 1 (C.A.), leave to appeal refused (2005), 2005 CarswellBC 2711, 2005 CarswellBC 2712, [2005]
S.C.C.A. No. 270, 349 N.R. 197 (note), 376 W.A.C. 318 (note), 228 B.C.A.C. 318 (note) (S.C.C.), additional
reasons at 2006 CarswellBC 1388, 2006 BCCA 280, [2006] 8 W.W.R. 638, 227 B.C.A.C. 222, 374 W.A.C. 222, 53
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B.C.L.R. (4th) 302, 39 C.C.L.T. (3d) 196 (C.A.); Dinyer-Fraser v. Laurentian Bank 28 C.C.L.T. (3d) 205, 2005
CarswellBC 341, 2005 BCSC 225, 38 C.C.E.L. (3d) 225, 40 B.C.L.R. (4th) 39 (S.C.), additional reasons at 2005
CarswellBC 2365, [2005] B.C.J. No. 2189, 28 C.P.C. (6th) 293, 2005 BCSC 1432 (S.C.); Wright v. Van Gaalen,
2011 CarswellBC 1360, 2011 BCSC 707; Weaver v. Ball, 2018 CarswellBC 356, 2018 BCSC 205; Cronk v.
Cundall (1993), 1993 CarswellMan 203, 87 Man. R. (2d) 141 (Q.B.); Makow v. Winnipeg Sun (2003), 2003
CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004 CarswellMan 121, [2004] M.J. No. 119, 2004
MBCA 41 (March 30, 2004) (C.A.); Porter v. McMahon (1885), 1885 CarswellNB 70, 25 N.B.R. 211 (C.A.); Ross
v. New Brunswick Teachers' Assn., (2001), 2001 CarswellNB 190, 201 D.L.R. (4th) 75 (N.B.C.A.); Thomas v.
C.B.C., 1981 CarswellNWT 5, [1981] 4 W.W.R. 289 (N.W.T.S.C.); Hiltz & Seamone Co. v. Nova Scotia (Attorney
General) (1997), 1997 CarswellNS 467, 164 N.S.R. (2d) 161 (S.C.); Hynes v. Hayes (1999), 1999 CarswellNS
272, 179 N.S.R. (2d) 158, 553 A.P.R. 158 (S.C.); Ahmad v. Ontario Hydro (1993), 1 C.C.E.L. (2d) 292, 1993
CarswellOnt 874 (Gen. Div.), affirmed (1997), [1997] O.J. No. 3047, 1997 CarswellOnt 2783 (C.A.); Eagleson
v. Dowbiggan (1996), 1996 CarswellOnt 117, 47 C.P.C. (3d) 236 (Ont. Gen. Div.), additional reasons at
(February 1, 1996), Doc. 93-CQ-45766 (Ont. Gen. Div), further additional reasons at (1996), 1996
CarswellOnt 2079, 4 C.P.C. (4th) 55, 7 O.T.C. 383 (Ont. Gen. Div.); Myers v. Canadian Broadcasting Corp.
(1999), 1999 CarswellOnt 3735, 47 C.C.L.T. (2d) 272 (Ont. S.C.J.), additional reasons at (January 6, 2000),
Doc. 96-CU-104591 (Ont. S.C.J. [In Chambers]); Robert Axford Holdings Inc. v. Saxton (August 17, 1993), Doc.
Kenora 44T/93 (Ont. Gen. Div.); Leenen v. Canadian Broadcasting Corp. (2000), 2000 CarswellOnt 1417, 48
O.R. (3d) 656, 50 C.C.L.T. (2d) 213 (S.C.J.), additional reasons at (September 11, 2000), Doc. 99908/96 (Ont.
S.C.J.); Moseley-Williams v. Hansler Industries Ltd., 2008 WL 4842485 (Ont. S.C.J.), additional reasons 2009
CarswellOnt 100 (S.C.J.); Lougheed Estate v. Wilson, 2017 CarswellBC 2174, 2017 BCSC 1366; Morrissey v.
MacNeil (1997), 1997 CarswellPEI 29, 150 Nfld. & P.E.I.R. 80 (P.E.I. C.A.); Ayangma v. NAV Canada, 2000
CarswellPEI 114, 188 Nfld. & P.E.I.R. 65, 2000 PESCTD 17, [2000] 1 P.E.I.R. 189 (T.D.), reversed on other
grounds 2001 CarswellPEI 2, 2001 PESCAD 1 (P.E.I. C.A.); Neapetung v. Whitehead, 1993 CarswellSask 369,
[1994] 1 W.W.R. 206 (Sask. Q.B.). Accord: Empire Typesetting Machine Co. of New York v. Linotype Co. Ltd.
(1898), 79 L.T. 8 (C.A.); Skuse v. Granada Television (C.A.), The Independent, April 2, 1993 (unreported);
Gillick v. British Broadcasting Corp., The Independent, October 31, 1995 (C.A.); Goldsmith v. Bhoyrul, [1997]
4 All E.R. 268 (Q.B.); Norman v. Future Publishing Ltd., [1998] E.W.C.A. Civ. 1800 (C.A.); Milne v. Telegraph
Group Ltd. (No. 2), [2001] E.M.L.R. 30 (Q.B.); Patterson v. ICN Photonics Ltd., [2003] E.W.J. No. 1228, [2003]
EWCA Civ. 343 (Eng. C.A.); Cruddas v. Calvert, [2013] EWCA Civ 748; Cavanagh v. Northern Territory News
Services Ltd. (1989), 96 F.L.R. 268 (N.T.S.C.); McPhail v. Blaikie, [2003] E.C.S.C.J. No. 33 (Grenada H.C.J.);
Association of Rhodesian Industries v. Brooks, 1972 (4) S.A. 106 (Rhodesia); Sindani v. Van Der Merwe 2002
(2) S.A. 32 (A.D.); Mthembi-Mahanyele v. Mail & Guardian Ltd. , [2004] ZASCA 67, [2004] 3 All S.A. 511. In
Gutman v. Clouston, [1989] A.C.T.S.C. 6, at para. 6, Gallop J. said: "The meaning to be given to the words
used is the meaning they would convey to the ordinary reasonable man. They are to construed in their
natural and ordinary meaning, i.e. in the meaning in which reasonable men of ordinary intelligence, with
the ordinary man's general knowledge and experience of worldly affairs, would be likely to understand
them". See also Chapman v. Australian Broadcasting Corporation, [2000] S.A.S.C. 146 (F.C.), at para. 60. In
the United States, see Labor Review Pub. Co. v. Galliher, 153 Ala. 364, 45 So. 188 (1907); Megarry v. Norton,
137 Cal. App. 2d 581, 290 P.2d 571 (1955); Knapp v. Post Printing & Pub. Co., 111 Colo. 492, 144 P.2d 981
(1943); Dow v. New Haven Independent, Inc., 41 Conn. Sup. 31, 549 A.2d 683 (1987); Davis v. Sears, Roebuck
and Co., 873 F.2d 888 (6th Cir. 1989) (Georgia law); Kolegas v. Heftel Broadcasting Corp., 154 Ill.2d 1, 180 Ill.
Dec. 307, 607 N.E.2d 201 (1992); Northern Indiana Public Service Co. v. Dabagia, 721 N.E. 2d 294 (Ind. App.
1999); Stringer v. Wal-Mart Stores, Inc., 151 S.W.3d 781 (Ky. 2004); Robinson v. Coulter, 215 Mass. 566, 102
N.E. 938 (1913); Sweaas v. Evenson, 110 Minn. 304, 125 N.W. 272 (1910); Hill v. Evening News Co., 314 N.J.
Super. 545, 715 A.2d 999 (1998); Crane v. New York World Telegram Corp., 308 N.Y. 470, 126 N.E.2d 753, 52
A.L.R.2d 1169 (1955); Mr. G's Turtle Mountain Lodge, Inc. v. Roland Tp., 651 N.W.2d 625 (N.D. 2002). Brock
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v. Thompson, 948 P. 2d 279 (Okl. 1997); Burgess v. Reformer Publishing Corp., 146 Vt. 612, 508 A. 2d 1359
(1986); Carwile v. Richmond Newspapers, Inc., 196 Va. 1, 82 S.E.2d 588 (1954); Lee v. Columbian, Inc., 64
Wash. App. 534, 826 P.2d 217 (1991). In Honea v. King, 154 Ark. 462, 243 S.W. 74 at 76 (1922), Hart J. said:
"The general rule is ... that the words are to be taken in their plain and natural meaning and to be
understood by courts and juries as other people would understand them, and according to the sense in
which they appear to have been used and the ideas they are adapted to convey to those who read them."
170 Porter v. McMahon (1885), 1885 CarswellNB 70, 25 N.B.R. 211 (C.A.). Accord: Washington Times Co. v.
Hines, 5 F. 2d 541 (D.C. App. 1925); Labor Review Pub. Co. v. Galliher, 153 Ala. 364, 45 So. 188 (1907);
Kolegas v. Heftel Broadcasting Corp., 154 Ill.2d 1, 180 Ill. Dec. 307, 607 N.E.2d 201 (1992); Brock v.
Thompson, 948 P. 2d 279 (Okl. 1997). In R. v. Horne (1777), 2 Cowp. 672 at 680, 98 E.R. 1300 at 1304, Lord
Mansfield said: "It is the duty of the jury to construe plain words and clear allusions to matters of
universal notoriety, according to their obvious meaning, and as every body else who reads must
understand them." Quoted in Giddens v. Mirk, 4 Ga. 364 (1848); Furr v. Speed, 74 Miss. 423, 21 So. 562 at
563 (1897).
171 Sykes v. Southam Inc. (1991), 1991 CarswellAlta 23, 78 Alta. L.R. (2d) 259 (Q.B.); Seguin v. Brooker
(1998), 1998 CarswellAlta 137, 211 A.R. 216 (Q.B.); Chapman v. Anderson, 2006 CarswellAlta 1262, [2006]
A.J. No. 1222, 2006 ABQB 714, affirmed 2012 CarswellAlta 74, 2012 ABCA 25; Tonizzo v. Moysa, 2007
CarswellAlta 510, [2007] A.J. No. 430, 2007 ABQB 245, additional reasons 2007 CarswellAlta 872, 2007
ABQB 379; Kerr v. Conlogue (1992), 1992 CarswellBC 59, 65 B.C.L.R. (2d) 70 (S.C.); Taylor-Wright v. CHBC-TV
(1999), [1999] B.C.J. No. 334, 1999 CarswellBC 344 (S.C.), affirmed 82 B.C.L.R. (3d) 50, 2000 CarswellBC
2317, [2000] B.C.J. No. 2317, 2000 BCCA 629, 144 B.C.A.C. 295, 236 W.A.C. 295, [2000] 11 W.W.R. 250, 2
C.C.L.T. (3d) 222, 194 D.L.R. (4th) 621 (C.A.), additional reasons at 2001 CarswellBC 865, 2001 BCCA 298, 199
D.L.R. (4th) 292 (C.A.); Ward v. Clark (2000), 2000 CarswellBC 1297, 77 B.C.L.R. (3d) 364, 2000 BCSC 979, 50
C.C.L.T. (2d) 288 (S.C.), reversed on other grounds (2001), 2001 CarswellBC 2846, 95 B.C.L.R. (3d) 209 (C.A.);
N R Developments Ltd. v. Thomas, [2002] B.C.J. No. 971, 2002 CarswellBC 1054, 2002 BCSC 697 (S.C.),
affirmed [2006] B.C.J. No. 447, 2006 BCCA 99, 2006 CarswellBC 485, 223 B.C.A.C. 102, 369 W.A.C. 102 (C.A.);
P.G. Restaurant Ltd. v. Northern Interior Regional Health Board, 22 C.C.L.T. (3d) 153, 2004 CarswellBC 470,
[2004] 4 W.W.R. 287, 2004 BCSC 294, 25 B.C.L.R. (4th) 242 (S.C.), reversed on other grounds [2005] B.C.J. No.
751, 2005 CarswellBC 799, 30 C.C.L.T. (3d) 55, 38 B.C.L.R. (4th) 77, 211 B.C.A.C. 219, 349 W.A.C. 219, 2005
BCCA 210 (C.A.), reconsideration refused 2005 CarswellBC 1219, 2005 BCCA 288, 41 B.C.L.R. (4th) 55, 34
C.C.L.T. (3d) 1 (C.A.), leave to appeal refused (2005), 2005 CarswellBC 2711, 2005 CarswellBC 2712, [2005]
S.C.C.A. No. 270, 349 N.R. 197 (note), 376 W.A.C. 318 (note), 228 B.C.A.C. 318 (note) (S.C.C.), additional
reasons at 2006 CarswellBC 1388, 2006 BCCA 280, [2006] 8 W.W.R. 638, 227 B.C.A.C. 222, 374 W.A.C. 222, 53
B.C.L.R. (4th) 302, 39 C.C.L.T. (3d) 196 (C.A.); Home Equity Development Inc. v. Crow, 2004 CarswellBC 208,
[2004] B.C.J. No. 177 (February 3, 2004) (S.C.); Dinyer-Fraser v. Laurentian Bank, 28 C.C.L.T. (3d) 205, 2005
CarswellBC 341, 2005 BCSC 225, 38 C.C.E.L. (3d) 225, 40 B.C.L.R. (4th) 39 (S.C.), additional reasons at 2005
CarswellBC 2365, [2005] B.C.J. No. 2189, 28 C.P.C. (6th) 293, 2005 BCSC 1432 (S.C.); Wright v. Van Gaalen,
2011 CarswellBC 1360, 2011 BCSC 707; Weaver v. Ball, 2018 CarswellBC 356, 2018 BCSC 205; Cronk v.
Cundall (1993), 1993 CarswellMan 203, 87 Man. R. (2d) 141 (Q.B.); Makow v. Winnipeg Sun (2003), 2003
CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004 CarswellMan 121, [2004] M.J. No. 119, 2004
MBCA 41 (March 30, 2004) (C.A.); Ross v. New Brunswick Teachers' Assn., (2001), 2001 CarswellNB 190, 201
D.L.R. (4th) 75 (N.B.C.A.); Thomas v. C.B.C., 1981 CarswellNWT 5, [1981] 4 W.W.R. 289 at 305-306
(N.W.T.S.C.) ("natural and ordinary meaning as understood by average, right-thinking and reasonable
persons"); Hiltz & Seamone Co. v. Nova Scotia (Attorney General) (1997), 1997 CarswellNS 467, 164 N.S.R.
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(2d) 161 (S.C.); Hynes v. Hayes (1999), 1999 CarswellNS 272, 179 N.S.R. (2d) 158, 553 A.P.R. 158 (S.C.);
Pherrill v. Sewell (1908), 1908 CarswellOnt 317, 12 O.W.R. 63 (C.A.); Ahmad v. Ontario Hydro (1993), 1
C.C.E.L. (2d) 292, 1993 CarswellOnt 874 (Gen. Div.), affirmed (1997), [1997] O.J. No. 3047, 1997 CarswellOnt
2783 (C.A.); Eagleson v. Dowbiggan (1996), 1996 CarswellOnt 117, 47 C.P.C. (3d) 236 (Ont. Gen. Div.),
additional reasons at (February 1, 1996), Doc. 93-CQ-45766 (Ont. Gen. Div), further additional reasons at
(1996), 1996 CarswellOnt 2079, 4 C.P.C. (4th) 55, 7 O.T.C. 383 (Ont. Gen. Div.) ("natural and ordinary
meaning that a reasonable right thinking person would give to the words"); Myers v. Canadian
Broadcasting Corp. (1999), 1999 CarswellOnt 3735, 47 C.C.L.T. (2d) 272 (Ont. S.C.J.), additional reasons at
(January 6, 2000), Doc. 96-CU-104591 (Ont. S.C.J. [In Chambers]); Robert Axford Holdings Inc. v. Saxton
(August 17, 1993), Doc. Kenora 44T/93 (Ont. Gen. Div.); Lund v. Black Press Group Ltd., 2009 CarswellBC
1809, 2009 BCSC 937, at para. 102; Leenen v. Canadian Broadcasting Corp. (2000), 2000 CarswellOnt 1417,
48 O.R. (3d) 656, 50 C.C.L.T. (2d) 213 (S.C.J.), additional reasons at (September 11, 2000), Doc. 99908/96
(Ont. S.C.J.); Lysko v. Braley (2006), 79 O.R. (3d) 721, 2006 CarswellOnt 1758, [2006] O.J. No. 1137, 212 O.A.C.
159, 49 C.C.E.L. (3d) 124 (C.A.), additional reasons at (2006), 2006 CarswellOnt 3159, 50 C.C.E.L. (3d) 1
(C.A.); Moseley-Williams v. Hansler Industries Ltd., 2008 WL 4842485 (Ont. S.C.J.), additional reasons 2009
CarswellOnt 100 (S.C.J.); Lougheed Estate v. Wilson, 2017 CarswellBC 2174, 2017 BCSC 1366; Morrissey v.
MacNeil (1997), 1997 CarswellPEI 29, 150 Nfld. & P.E.I.R. 80 (P.E.I. C.A.); Ayangma v. NAV Canada, 2000
CarswellPEI 114, 188 Nfld. & P.E.I.R. 65, 2000 PESCTD 17, [2000] 1 P.E.I.R. 189 (T.D.), reversed on other
grounds 2001 CarswellPEI 2, 2001 PESCAD 1 (P.E.I. C.A.); Leech v. Leader Publishing Co. (1926), 20 Sask.
L.R. 337 (C.A.); Neapetung v. Whitehead, 1993 CarswellSask 369, [1994] 1 W.W.R. 206 (Sask. Q.B.). In Porter
v. McMahon (1885), 25 N.B.R. 211 at 213 (C.A.), Allen C.J. said "that words are to be taken in that sense
which is most natural and obvious, and in which those to whom they are spoken will be sure to
understand them". Accord: Skuse v. Granada Television (C.A.), The Independent, April 2, 1993
(unreported); Goldsmith v. Bhoyrul, [1997] 4 All E.R. 268 (Q.B.); Gillick v. British Broadcasting Corp., The
Independent, October 31, 1995 (C.A.); Norman v. Future Publishing Ltd., [1998] E.W.C.A. Civ. 1800 (C.A.);
Milne v. Telegraph Group Ltd. (No. 2), [2001] E.M.L.R. 30 (Q.B.); Patterson v. ICN Photonics Ltd., [2003]
E.W.J. No. 1228, [2003] EWCA Civ. 343 (Eng. C.A.); Cruddas v. Calvert, [2013] EWCA Civ 748; Gorton v.
Australian Broadcasting Comm. (1973), 22 F.L.R. 181; Beswick v. Smith (1907), 24 T.L.R. 169 (C.A.)
("ordinary intelligence"); Cavanagh v. Northern Territory News Services Ltd. (1989), 96 F.L.R. 268 (N.T.S.C.);
McPhail v. Blaikie, [2003] E.C.S.C.J. No. 33 (Grenada H.C.J.); Association of Rhodesian Industries v. Brooks,
1972 (4) S.A. 106 (Rhodesia); Kyriacou v. Minister of Safety and Security, 1999 (3) S.A. 278 (Orange Free
State Prov. Div.); Sindani v. Van Der Merwe, 2000 (2) S.A. 32 (A.D.); Mthembi-Mahanyele v. Mail & Guardian
Ltd., [2004] ZASCA 67, [2004] 3 All S.A. 511. In W v. JH, [2008] EWHC 399 (Q.B.), at para. 57, Tugendhat J.
said: "The Court should give the article the natural and ordinary meaning which it would have conveyed
to the ordinary reasonable hearer of the words in the context of the whole of what was said." In the
United States, see Knapp v. Post Printing & Pub. Co., 111 Colo. 492, 144 P.2d 981 (1943); Dow v. New Haven
Independent, Inc., 41 Conn.Super. 31, 549 A.2d 683 (1987); Diplomat Electric, Inc. v. Westinghouse Electric
Supply Co., a Division of Westinghouse Electric Corp., 378 F.2d 377 (5th Cir. 1967) (Florida law); Willis v.
United Family Life Insurance, 226 Ga. App. 661, 487 S.E. 2d 376 (1997); Emerson v. Miller, 115 Iowa 315, 88
N.W. 803 (1902); Chesapeake Pub. Corp. v. Williams, 339 Md. 285, 661 A.2d 1169 (1995); Robinson v. Coulter,
215 Mass. 566, 102 N.E. 938 (1913); Sweaas v. Evenson, 110 Minn. 304, 125 N.W. 272 (1910); Deckard v.
O'Reilly Automotive, Inc., 31 S.W. 3d 6 (Mo. App. 2000); Heckes v. Fremont Newspapers, 144 Neb. 267, 13
N.W.2d 110 (1944); Butterfield v. Buffum, 9 N.H. 156 (1838); Ogden v. Riley, 14 N.J.L. 186, 2 J.S. Green 186, 25
Am.Dec. 513 (1833); Fidler v. Delavan, 20 Wend. 57 (1838); Mr. G's Turtle Mountain Lodge, Inc. v. Roland
Tp., 651 N.W.2d 625 (N.D. 2002); Spencer v. Minnick, 41 Okl. 613, 139 P. 130 (1913); Cole v. Neustadter, 22 Or.
191, 29 P. 550 (1892); Swerdlick v. Koch, 721 A. 2d 849 (R.I. 1998); Milam v. Railway Express Agency, 185 S.C.
194, 193 S.E. 324 (1937) (ordinary popular meaning); Allen v. Houston Chronicle Pub. Co., 109 S.W.2d 1135
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(Tex. Civ. App. 1937); Flint v. Holman, 82 Vt. 297, 73 A. 585 (1909); Scofield v. Milwaukee Free Press, 126
Wis. 81, 105 N.W. 227 (1905). In WeGo Kayaking Ltd. v. Sewid, 2007 CarswellBC 71, 2007 BCSC 49, at para.
67, Macaulay J. said: "The tests for 'natural and ordinary meaning' looks to the meaning that a reasonable
person, with an ordinary person's general knowledge, would give to the statement within the statement's
context." See also Wright v. Van Gaalen, 2011 CarswellBC 1360, 2011 BCSC 707; Mann v. I.A.M. & A.W., 2012
CarswellBC 226, 2012 BCSC 181 ("What is defamatory may be determined from the ordinary meaning of
the published words themselves"). In Rappaport v. VV Publishing Corp., 163 Misc.2d 1, 618 N.Y.S.2d 746 at
748 (1994), affirmed 223 A.D.2d 515, 637 N.Y.S.2d 109 (1st Dept. 1996), Arber J. said: "In evaluating
plaintiff's assertions, this court is constrained to interpret the challenged language from the viewpoint of
the average reader, without straining to find a defamatory meaning beyond the natural and ordinary
meaning of the language at issue." The phrase "natural and ordinary meaning" is said to include
"inferences and conclusions which the ordinary man draws from the words used." Per Mason and Jacobs
J.J. in Mirror Newspapers Ltd. v. World Hosts Proprietary Ltd. (1979), 141 C.L.R. 632 at 641 (Aust. H.C.).
Lord Reid in Lewis v. Daily Telegraph Ltd. [1964] A.C. 234 at 258 (H.L.) explained this more fully: "What the
ordinary man would infer without special knowledge has generally been called the natural and ordinary
meaning of the words. But that expression is rather misleading in that it conceals the fact that there are
two elements in it. Sometimes it is not necessary to go beyond the words themselves, as where the
plaintiff has been called a thief or a murderer. But more often the sting is not so much in the words
themselves as in what the ordinary man will infer from them, and that is also regarded as part of their
natural and ordinary meaning." Quoted in Taylor-Wright v. CHBC-TV (1999), [1999] B.C.J. No. 334, 1999
CarswellBC 344 (S.C.), affirmed 82 B.C.L.R. (3d) 50, 2000 CarswellBC 2317, [2000] B.C.J. No. 2317, 2000
BCCA 629, 144 B.C.A.C. 295, 236 W.A.C. 295, [2000] 11 W.W.R. 250, 2 C.C.L.T. (3d) 222, 194 D.L.R. (4th) 621
(C.A.), additional reasons at 2001 CarswellBC 865, 2001 BCCA 298, 199 D.L.R. (4th) 292 (C.A.); Home Equity
Development Inc. v. Crow, 2004 CarswellBC 208, [2004] B.C.J. No. 177 (February 3, 2004) (S.C.); Lund v. Black
Press Group Ltd., 2009 BCCA 937, at para. 102; Casses v. Canadian Broadcasting Corp., 2015 CarswellBC
3407, 2015 BCSC 2150 at para. 319, additional reasons 2016 CarswellBC 1426, 2016 BCSC 949; Leenen v.
Canadian Broadcasting Corp. (2000), 2000 CarswellOnt 1417, 48 O.R. (3d) 656 at 688 (S.C.J.), additional
reasons at (September 11, 2000), Doc. 99908/96 (Ont. S.C.J.); by Brennan C.J. and McHugh J. in Chakravarti
v. Advertiser Newspapers Ltd. (1998), 154 Aust. L.R. 294 at 301 (H.C.); John Fairfax Publications Pty Ltd. v.
ACP Publishing Pty Ltd., [2005] A.C.T.C.A. 12, at para. 8. In Uniflex (Australia) Pty Ltd v. Hanneybel, [2001]
WASC 138, at para. 108, affirmed [2002] WASCA 349, Hasluck J. said: "The ordinary and natural meaning
of words may be either the literal meaning or it may be an implied or inferred or an indirect meaning.
Any meaning that does not require the support of extrinsic facts passing beyond general knowledge, but
is a meaning which is capable of being detected in the language used can be part of the ordinary and
natural meaning of words." Professor Fleming has referred to the requirement that words be understood
in their natural and ordinary meaning as a "quaint dogma" in view "of the plain semantic truth that it is
futile to look for any single meaning as being the 'right' meaning." Fleming, The Law of Torts (9th ed.
1998) at p. 587.
172 Knapp v. Post Printing & Publishing Co., 111 Colo. 492, 144 P. 2d 981 (1943); Anderson v. City of Troy,
316 Mont. 39, 68 P.3d 805 (2003); Lauder v. Jones, 13 N.D. 525, 101 N.W. 907 (1904).
173 The sentence in this text was quoted in Kurtenbach v. Lalach, 2008 CarswellSask 44, 2008 SKQB 20, at
para. 9. See also Safty v. Carey (December 20, 1996), Doc. Vancouver C936887, C963488, C963448 (B.C. S.C.)
(unreported), affirmed (1998), 1998 CarswellBC 1685, 110 B.C.A.C. 242, 178 W.A.C. 242 (B.C. C.A.). In
Chakravarti v. Advertiser Newspapers Ltd. (1998), 154 Aust. L.R. 294 at 334 (H.C.), Kirby J. said: "The matter
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complained of should be considered in the way that a reasonable person, receiving it for the first time,
would understand it according to its natural and ordinary meaning." In Keller v. Safeway Stores, 111
Mont. 28, 108 P. 2d 605 at 608 (1940), noted in [1942] Mont. L. Rev. 75, Erickson J. said: "In determining
whether false defamatory words said to have been spoken of and concerning the party complaining are
or are not slanders per se, the opprobrious words are to be construed according to their usual, popular
and natural meaning and common acceptation, that is, in the sense in which persons out of court and of
ordinary intelligence would understand them, for the presumption is to be indulged that the third party
or parties present so understood them."
174 Per Pratt C.J. in Button v. Heyward (1722), 8 Mod. 24, 88 E.R. 18 at 19. Quoted in Furr v. Speed, 74 Miss.
423, 21 So. 562 (1897); Johnson v. St. Louis Dispatch Co., 65 Mo. 539 at 540 (1877). In Phillips v. Bradshaw,
167 Ala. 199, 52 So. 662 at 666 (1910), Sayre J. said: "Courts will understand language, in whatever form it
is used, as all mankind understand it." See also Moore v. Booth Pub. Co., 216 Mich. 653, 185 N.W. 780
(1921) ("considered in the sense they would be understood by those who read them"); Stroebel v. Wheney,
31 Minn. 384, 18 N.W. 98 (1884); Oklahoma Pub. Co. v. Gray, 138 Okl. 71, 280 P. 419 (1929) ("sense that
would be understood by those to whom they were addressed.").
175 Thirman v. Matthews, 1 Stew. 384 (Ala. 1828); Chesapeake Pub. Corp. v. Williams, 339 Md. 285, 661 A.2d
1169 (1995) ("sense in which they are generally used"). In Bodine v. Times-Journal Pub. Co., 26 Okla. 135,
110 P. 1096 at 1097 (1910), Dunn C.J. said: "The charge made will be understood by the court just as it
would naturally and generally be understood by all others."
176 "The rule is ... that the words are to be taken in the sense in which those who heard them would most
usually understand them." Per Green J. in Watson v. Nicholas, 25 Tenn. 174, 6 Hum. 174 (1845).
177 Diplomat Electric Inc. v. Westinghouse Elec. Supply Co., a Division of Westinghouse Elec. Corp., 378 F.2d
377 (5th Cir. 1967) (Florida law); Turton v. New York Recorder Co., 144 N.Y. 144, 38 N.E. 1009 (1894); Purvis
v. Bremer's, Inc., 54 Wash.2d 743, 344 P.2d 705 (1959). See also Southern Co. v. Hamburg, 220 Ga.App. 834,
470 S.E.2d 467 (1996).
178 Gaffney v. Scott Pub. Co., 35 Wash.2d 272, 212 P.2d 817 (1949). In this regard, Grady J. said: "It is to be
considered in its natural and obvious sense and in the sense in which the words used would ordinarily
and reasonably be understood by the reader of the publication without regard to the conclusions of the
pleader." Id., at 820. See also Hubbard v. Associated Press, 123 F.2d 864 (4th Cir. 1941); Chapman v.
Gannett, 132 Me. 389, 171 A. 397 (1934); Herringer v. Ingberg, 91 Minn. 71, 97 N.W. 460 (1903); Farrar v.
Tribune Pub. Co., 57 Wash. 2d 549, 358 P.2d 792 (1961). In Sokolay v. Edlin, 65 N.J. Super. 112, 167 A.2d 211
at 216 (1961), Collester J. said: "The meaning of a communication is that which the recipient correctly or
mistakenly but reasonably, understands that it was intended to express." See also the Restatement
(Second) of Torts, section 563.
179 "The opprobrious words are to be construed according to their usual, popular, and natural meaning
and common acceptation, that is, in the sense in which persons out of court and of ordinary intelligence
would understand them ..., for the presumption is to be indulged that the third party or parties present so
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understood them." Per Holloway J. in Daniel v. Moncure, 58 Mont. 193, 190 P. 983 at 985 (1920). See also
Porak v. Sweitzer's, 87 Mont. 331, 287 P. 633 (1930); Cornelius v. Van Slyck, 21 Wend. 70 (N.Y. 1839) ("Words
should be taken in the sense in which they would probably be understood by the hearers."). In Springer v.
Swift, 59 S.D. 208, 239 N.W. 171 at 177, 78 A.L.R. 1171 (1931), Campbell J. said: "The claimed defamatory
language must be construed as a whole, and the words are to be taken in their natural meaning as people
generally would understand them, and according to the sense in which they appear to have been used
and the ideas they are adapted to convey to the hearer, and the circumstances of the speaking."
180 "We must consider actual damage to reputation in the real world by measuring the defamatory aspect
of a publication by its natural and probable effect on the mind of the average recipient." Per Feldman J. in
Yetman v. English, 168 Ariz. 71, 811 P.2d 323 at 329 (1991).
181 Marston v. Newavom, 629 A.2d 587 (Me. 1993). In Hamaizia v. The Commissioner of Police for the
Metropolis, [2014] EWHC 3408 (Q.B.), Parkes J. said: "The court is entitled to take account of the nature of
the hypothetical reasonable reader."
182 Per Sedley L.J. summarizing the legal tests of the trial judge in Jameel v. Times Newspapers Ltd., [2004]
E.M.L.R. 31, [2004] EWCA Civ. 983 (Eng. C.A.), at para. 12. In Coons v. Robinson, 3 Barb. 625 (1848), Paige J.
said: "In actions of slander, the words spoken are to be understood according to their plain and natural
import; according to the ideas they are calculated to convey to those to whom they are addressed. Courts
and juries will understand them in the same way that other people would. Where words are of doubtful
signification, it is the province of the jury to determine in what sense they were used. Both judges and
juries will understand words in that sense which the author intended to convey to the minds of the
hearers, as evidenced by the whole circumstances of the case." In Morrison v. Smith, 177 N.Y. 366, 69 N.E.
725 at 726 (1904), Gray J. said: "The language used is to be understood by the judge and jury in the same
manner as others understand it, and words are to be taken in that sense which would be naturally
conveyed to persons of ordinary understanding."
183 Restatement (Second) of Torts, Section 562. In the American case of Henderson v. Pennwalt Corp., 41
Wash. App. 547, 704 P. 2d 1256 at 1264 (1985), the court, per Petrich J., approved a jury instruction that "
'[t]he meaning of a communication is that which the recipient correctly, or mistakenly but reasonably,
understands that it was intended to express.' " A more accurate instruction would have deleted the
reference to intent and substituted the phrase, "understands it to express."
184 This paragraph in the text was quoted in Lane v. Nanaimo-Ladysmith School District No. 68, 2006
CarswellBC 170, [2006] B.C.J. No. 154, 2006 BCSC 129, at para. 46, additional reasons 2006 CarswellBC 856,
2006 BCSC 566; Rolfe v. Hertz, 2009 CarswellBC 2980, 2009 BCSC 1522 ([In Chambers]), at para. 13; Wells v.
Sears, 2006 CarswellNfld 114, [2006] N.J. No. 145, 2006 NLTD 63, at para. 10, reversed on other grounds
2007 CarswellNfld 102, 2007 NLCA 21, leave to appeal refused (2007), 2007 CarswellNfld 297, 289 Nfld. &
P.E.I.R. 276 (note) (S.C.C.); Spence v. Hamlyn (2008), 2008 CarswellNfld 165, 276 Nfld. & P.E.I.R. 221, 846
A.P.R. 221 (N.L. T.D.), at para. 6, affirmed 2010 CarswellNfld 90, 2010 NLCA 24; Tremblay v. Campbell, 2008
CarswellNfld 364, 2008 NLTD 203, at para. 7, reversed in part on other grounds 2010 CarswellNfld 301,
2010 NLCA 62. Pollock C.B. in Hankinson v. Bilby (1847), 16 M. & W. 442 at 445, 153 E.R. 1262 at 1263 (Ex.
D.) said: "Words uttered must be construed in the sense which hearers of common and reasonable
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understanding would ascribe to them, even though particular individuals better informed on the matter
alluded to might form a different judgment on the subject". This passage was quoted favourably in
Johnston v. Ewart (1893), 24 O.R. 116 at 121 (C.A.). In Pandow v. Eichsted, 90 Wis. 298, 63 N.W. 284 at 384285 (1895), Pinney J. said: "It is not material that one or more persons may have understood the words
differently. The question is, what would persons hearing them, of average intelligence, understand from
the words used, taken in their natural and common acceptation, for the defendant is responsible only for
the meaning which the words, reasonably interpreted and applied, would convey to the minds of the
hearers."
185 "People not infrequently use and are understood to use words not in their natural sense but
extravagantly in a manner which would be understood by those who read or hear them as not conveying
the grave imputation suggested by a mere consideration of the words themselves. Whether the words in
any particular case are used or would be understood to be used for the purpose of conveying an
imputation upon character must be a question for the jury to decide." Per Dandie J. in Skorski v. Sajur
(October 26, 1998), Dandie J., [1998] O.J. No. 6285 (Gen. Div.), at para. 13.
186 Per Lord Reid in Lewis v. Daily Telegraph Ltd. (1963), [1964] A.C. 234 (U.K. H.L.) at 258.
187 "The ordinary and natural meaning of words may be either the literal meaning or an inferred or an
indirect meaning, not requiring the support of extrinsic facts." Per Hasluck J. in Wookey v. Quigley, [2009]
WASC 284, at para. 50. In Wilson v. Switlo, 2011 CarswellBC 2532, 2011 BCSC 1287, at para. 135, Punnett J.
said: "Where the literal meaning is in issue, it is unnecessary to go beyond the words themselves." Quoted
in Alexis v. Drury, 2017 CarswellBC 1075, 2017 BCSC 674 at para. 75.
188 Makow v. Winnipeg Sun (2003), 2003 CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004
CarswellMan 121, [2004] M.J. No. 119, 2004 MBCA 41 (March 30, 2004) (C.A.). Accord: Mutch v. Sleeman
(1928), 29 S.R. (N.S.W.) 125. In Doyle v. I.A.M., Local 1681 (1991), 1991 CarswellAlta 452, 110 A.R. 222 (Q.B.),
at 228, affirmed (1992), 131 A.R. 101, 1992 CarswellAlta 500, 25 W.A.C. 101 (C.A.), O'Leary J. said: "The
natural meaning is not necessarily the literal meaning of the words but, rather, the meaning which they
would convey to those to whom they were published." See also Cimolai v. Hall, [2005] B.C.J. No. 81, 2005
BCSC 31, 2005 CarswellBC 201 (S.C.), additional reasons at 2005 CarswellBC 2080, 2005 BCSC 1256, 17 C.P.C.
(6th) 191 (S.C.), affirmed 2007 BCCA 225, 2007 CarswellBC 829 (C.A.) (citing this text). In Hockey v. Fairfax
Media Publications Pty Ltd, [2015] FCA 652 at para. 63, White J. said: "The ordinary reasonable meaning of
a matter may be either its literal meaning or that which is implied or inferred by the matter." Quoted in
Kingsfield Holdings Pty Ltd v. Rutherford, [2016] WASC 117 at para. 166. In State Bank of New South Wales
Ltd. v. Currabubula Holdings Pty Ltd (2001), 51 N.S.W.L.R. 399 at 403 (C.A.), Giles J.A. said: "In determining
what the matter complained of conveys, its meaning to an ordinary reasonable person must be taken. The
meaning is not limited to the literal meaning of the words, but includes any inference or implication
which would reasonably be drawn." In Griffith v. John Fairfax Publications Pty Ltd, [2004] NSWCA 300, at
para. 19, Tobias J.A. said: "The ordinary reasonable meaning of the matter complained of may be either
the literal meaning of the published matter, or what is inferred from it; in deciding whether any
particular imputation is capable of being conveyed, the question is whether it is reasonably so capable;
accordingly any strained or forced or utterly unreasonable interpretation must be rejected." In Sim Hokgwan v. Tin Tin Yat Po Ltd., [1981] Hong Kong L.R. 227 at 229 (H.C.), Roberts C.J. said: "To determine the
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natural and ordinary meaning, I should ascribe to the words the meaning which I consider they would
convey to ordinary reasonable persons using their general common-sense, taking into account both the
literal meaning of the words and any inference or innuendo which can reasonably be drawn from them."
In Bennette v. Cohen, [2005] N.S.W.C.A. 341, at para. 56, it was said by Bryson J.A.: "The spoken word may
convey none of the force of its literal meaning."
189 Isaacs J. in Webb v. Bloch (1928), 41 C.L.R. 331 at 366 (Austr. H.C.). This sentence in the text was
quoted in Kurtenbach v. Lalach, 2008 CarswellSask 44, 2008 SKQB 20, at para. 9.
190 Per Edgerton J. in Gariepy v. Pearson, 207 F. 2d 15 at 16 (D.C. App. 1953).
191 Journal Pub. Co. v. McCullough, 743 So. 2d 352 (Miss. 1999). This is known as defamation by
implication and consists of defamatory false suggestions, impressions and implications arising from what
is otherwise a truthful statement. Mitre Sports International Ltd. v. Home Box Office, Inc., 22 F.Supp.3d 240
(S.D. N.Y. 2014) (New York law). Defamation by implication has been approved in New Mexico: Moore v.
Sun Publishing Corp., 118 N.M. 375, 881 P.2d 735 (1994). It has been suggested that the defamation of a
plaintiff through the posting of a photograph is usually established through implication by virtue of the
context in which it appears. Williams v. New Orleans Ernest N. Morial Convention Center, 92 So.3d 572 (La.
App., 4th Cir. 2012).
192 Per Tarlton J. in Democrat Pub. Co. v. Jones, 83 Tex. 302 at 306, 18 S.W. 652 at 653 (1892).
193 Keeley J. in Serian v. Penguin Group (USA), Inc., 2009 WL 2225412 (N.D. W. Va. 2009).
194 "An allegation of defamation may rest on the literal meaning of a statement or on its inferential
meaning, or on the claim that the statement constitutes a legal innuendo." Per Punnett J. in Wilson v.
Switlo, 2011 CarswellBC 2532, 2011 BCSC 1287, at para. 134. Quoted in Alexis v. Drury, 2017 CarswellBC
1075, 2017 BCSC 674 at para. 75. In Mann v. I.A.M. & A.W., 2012 CarswellBC 226, 2012 BCSC 181 at para. 71,
Masuhara J. said that "defamation can be established by way of innuendos arising from inferences or
implications reasonably borne by that meaning". In Roshard v. St. Dennis, 2013 CarswellBC 2330, 2013
BCSC 1388 at para. 22, Schultes J. said: "A statement can be defamatory on the basis of the meaning that
would reasonably have been ascribed to it by an ordinary person in light of generally known facts. This
includes both the actual words and what would have been inferred from them by an ordinary person.
The overall circumstances and context within which the statements were made and would have been
understood must be considered. Alternatively, a statement can be found to have a defamatory meaning in
light of the special circumstances, facts or knowledge that were present at the time of its publication, if
the statement is reasonably capable of supporting that meaning and it was received by at least one person
who was aware of that special information. This is often described as the statement's 'legal' or 'true'
innuendo meaning". There is some question whether Mississippi would recognize defamation by way of
an innuendo. Thus, the Mississippi Supreme Court has said that one of the restrictions to defamation that
will be strictly enforced is "that the defamation must be clear and unmistakable form the words
themselves and not be the product of innuendo, speculation or conjecture." Per Robertson J. in Ferguson
v. Watkins, 448 So.2d 271 at 275 (Miss. 1984). This rule was reaffirmed in Jernigan v. Humphrey, 815 So.2d
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1149 (Miss. 2002) where the court held that a jury could not find that truthful facts could imply that a
crime had been committed. The dissent is to be preferred. It seems to me that the use of the word
"innuendo" was misplaced in Ferguson and never should have been used in conjunction with the words
"speculation" and "conjecture". Defamation by way of innuendo has been recognized in every other
common law jurisdiction in the United States and elsewhere except where there is a distinction between
defamation per se and per quod and even in the latter case the defamation is actionable if there is a
finding of special damages. At the same time, all jurisdiction recognize that the finding of defamation
must not be based on speculation or conjecture.
195 Stepanov v. Dow Jones & Co., Inc., 120 A.D.3d 28, 987 N.Y.S.2d 37 (1st Dept. 2014). In this regard,
Feinman J. said that "where the factual statements at issue are substantially true, the plaintiff must make
a rigorous showing that the language of the communication as a whole can be reasonably read both to
impart a defamatory inference and to affirmatively suggest that the author intended or endorsed that
inference. We believe this rule strikes the appropriate balance between a plaintiff's right to recover in
tort for statements that defame by implication and a defendant's First Amendment protection for
publishing substantially truthful statements". Id., at 44.
196 Per Premo A.P.J. in Varian Medical Systems, Inc. v. Delfino, 113 Cal.App.4th 273, 6 Cal.Rptr.3d 325 at
337 (6th Dist. 2003).
197 "To render the defamatory statement actionable, it is not necessary that the false charge be made in a
direct open and positive manner. A mere insinuation is as actionable as a positive assertion if it is false
and malicious and the meaning is plain." Per Taylor J. in Timmons v. News & Press, Inc., 232 S.C. 639, 103
S.E.2d 277 at 280 (1958).
198 Alszeh v. Home Box Office, 67 Cal. App. 4th 1456, 80 Cal. Rptr. 2d 16 (2d Dist. 1998) ("we look to what is
explicitly stated as well as what insinuation and implication can be reasonably drawn").
199 Makow v. Winnipeg Sun (2003), 2003 CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004
CarswellMan 121, [2004] M.J. No. 119, 2004 MBCA 41 (March 30, 2004) (C.A.); Myers v. Canadian
Broadcasting Corp. (1999), 1999 CarswellOnt 3735, 47 C.C.L.T. (2d) 272 (Ont. S.C.J.), additional reasons at
(January 6, 2000), Doc. 96-CU-104591 (Ont. S.C.J. [In Chambers]); Airline Seat Co. (c.o.b. Canadian Affair) v.
1396804 Ontario, 2000 CarswellOnt 2383, [2000] O.J. No. 2586 (July 10, 2000) (Ont. S.C.J.); Shavluk v. Green
Party of Canada, 2010 CarswellBC 1402, 2010 BCSC 804, affirmed 2011 CarswellBC 1658, 2011 BCCA 286,
additional reasons 2011 CarswellBC 2355, 2011 BCCA 366; Neapetung v. Whitehead, 1993 CarswellSask 369,
[1994] 1 W.W.R. 206 (Sask. Q.B.). This paragraph in the text was quoted in part in Lane v. School District 68
(Nanaimo-Ladysmith), 2006 CarswellBC 170, [2006] B.C.J. No. 154, 2006 BCSC 129, at para. 46, additional
reasons 2006 CarswellBC 856, 2006 BCSC 566; Rolfe v. Hertz, 2009 CarswellBC 2980, 2009 BCSC 1522 ([In
Chambers]), at para. 13. In Flintoft v. Quai (2004), 2004 CarswellOnt 4225, 27 C.C.L.T. (3d) 308 (Ont. S.C.J.),
at 314, Rady J. said: "The natural and ordinary meaning in libel means any implied, inferential or indirect
meaning that a reasonable reader would draw from the words." In the United States, see Caci Premier
Technology, Inc. v. Rhodes, 536 F.3d 280 (4th Cir. 2008) (Virginia law) ("A defamatory charge may be made
expressly or 'by inference, implication or insinuation.'"). "[T]he 'natural and ordinary meaning' to be
ascribed to the words of an allegedly defamatory publication is the meaning, including any inferential
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meaning, which the words would convey to the mind of the ordinary, reasonable, fair-minded reader."
Per Lord Bridge of Harwich in Charleston v. News Group Newspapers Ltd., [1995] 2 W.L.R. 450 at 454
(H.L.). Quoted in Vodafone Group plc v. Orange Personal Communications Services Ltd., [1996] N.L.O.R. No.
3659 (Eng. Ch. Div.), [1997] F.S.R. 34, at para. 6; Ajinomoto Sweeteners Europe SAS v. Asda Stores Ltd.,
[2009] EWHC 1717 (Q.B.), at para. 15, reversed on other grounds [2010] EWCA Civ. 609; Robinson v.
Australian Broadcasting Corporation, [2004] Q.C.A. 319, at para. 84; Next Magazine Publishing Ltd. & others
v. Oriental Daily Publisher Ltd., [2000] 2 H.K.L.R.D. 333 (Hong Kong Ct. of Final Appeal) at 338. See also
Mughal v. Telegraph Media Group Ltd., [2014] EWHC 1371 (Q.B.) ("The natural and ordinary meaning may
include implications or inferences which the ordinary reasonable and fair minded reader would draw.").
In Lewis v. Daily Telegraph Ltd., [1964] A.C. 234 at 258 (H.L.), Lord Reid said: "What the ordinary man
would infer without special knowledge has generally been called the natural and ordinary meaning of the
words. But that expression is rather misleading in that it conceals the fact that there are two elements in
it. Sometimes it is not necessary to go beyond the words themselves, as where the plaintiff has been called
a thief or a murderer. But more often the sting is not so much in the words themselves as in what the
ordinary man will infer from them, and that is also regarded as part of their natural and ordinary
meaning." Quoted in whole or in part C.L.A.C. v. U.F.C.W., Local 1518 (1993), [1993] B.C.J. No. 140 1993
CarswellBC 2134 (S.C.); Dhami v. Canadian Broadcasting Corp., [2001] B.C.J. No. 2773, 2001 CarswellBC
2953, 2001 BCSC 1811 (S.C.); NR Developments Ltd. v. Thomas, [2002] B.C.J. No. 971, 2002 CarswellBC 1054,
2002 BCSC 697 (S.C.), affirmed [2006] B.C.J. No. 447, 2006 BCCA 99, 2006 CarswellBC 485, 223 B.C.A.C. 102,
369 W.A.C. 102 (C.A.); Mann v. I.A.M. & A.W., 2012 CarswellBC 226, 2012 BCSC 181 at para. 71; Ross v. N.B.T.
Assn., 201 D.L.R. (4th) 75 at 88, 2001 CarswellNB 190, 2001 NBCA 62, 6 C.C.L.T. (3d) 171, 238 N.B.R. (2d) 112,
617 A.P.R. 112 (C.A.); Hay v. Partridge, [2004] Nu.J. No. 9, 2004 NUCJ 3, 2004 CarswellNun 8 (Nun. C.J.), at
para. 17; Rufus v. Elliott, [2015] EWCA Civ 121 at para. 18; De Ville Australia Pty Ltd v. Seven Network Ltd,
[2002] S.A.S.C. 292, at para. 7; Kelson v. David Syme & Co. Pty Ltd., [1998] S.C.A.C.T. 60, at para. 7. Exactly
the same language was used in Rutman v. Rabinowitz, 2016 CarswellOnt 19269, 2016 ONSC 5864 (S.C.J.),
affirmed (2018), 2018 CarswellOnt 989, 420 D.L.R. (4th) 310 (Ont. C.A.), additional reasons 2018
CarswellOnt 4195, 2018 ONCA 279, leave to appeal refused Saul Rabinowitz, et al. v. Ronald Rutman, 2018
CarswellOnt 13174 (S.C.C.), without attribution. See also Jones v. Skelton, [1963] 1 W.L.R. 1362 (P.C.) ("The
ordinary and natural meaning may ... include any implication of inference which a reasonable reader
guided not by any special but only by general knowledge and not fettered by any strict legal rules of
construction would draw from the words."); Ajinomoto Sweeteners Europe SAS v. Asda Stores Ltd., [2009]
EWHC 1717 (QB), reversed on other grounds [2010] EWCA Civ. 609; Sands v. Channel Seven Adelaide Pty
Ltd and Another, [2009] SASC 215 ("The ordinary and natural meaning of the words used may include any
implication or inference which a reasonable viewer would draw from the words."); David Syme & Co. Ltd.
v. Hore-Lacy, [2000] V.S.C.A. 24 ("the true meaning may be implicit rather than explicit"). In McCann v.
Scottish Media Newspapers Ltd., 2000 S.L.T. 256 at 261 (O.H.), Lord Macfadyen said: "When the matter is
one of inference, it is the inference of the reasonable person that forms the test [citation omitted]. It is not
... a matter of how the words were actually 'intended to be construed'. Rather the issue is objective:
whether circumstances 'provide grounds for a reasonable inference' that the meaning contended for was
intended". In Leech v. Independent Newspapers (Ireland) Ltd., [2014] IESC 78, the court approved the
following passage from Gatley on Libel and Slander (10th ed.): "The natural and ordinary may also include
implications and inferences." In Channel Seven Adelaide Pty. Ltd. v. S, DJ, [2006] S.A.S.C. 10, at para. 11,
Debelle J. said that "while it is somewhat unnecessary to go beyond the words themselves, more often the
sting is what the ordinary man will infer from the words and that is also regarded as part of their natural
and ordinary meaning." In Amalgamated Television Services Pty. Ltd. v. Marsden (1998), 43 N.S.W.L.R. 158
at 165 (C.A.), Hunt C.J. said: "The ordinary reasonable meaning of the matter complained of may be either
the literal meaning of the published matter, or what is implied by that matter, or what is inferred from it".
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In Kay v. Cunningham, [1995] S.A.S.C. 5242, at para. 39, Debelle J. said: "The ordinary and natural meaning
of words may include any implication or inference which a reasonable reader would draw from the
words guided not by any special knowledge but only by general knowledge and not fettered by any strict
rules of construction". In Jackson v. TCN Channel 9, [2001] N.S.W.C.A. 108, para. 16, Handley J.A. said: "The
tribunal of fact is not confined to the text but can also consider implications in it and inferences which the
ordinary reasonable reader would draw from it." In Harding v. Essey, [2005] W.A.S.C.A. 30, at para. 35,
McLure J. said: "The natural and ordinary meaning includes inferences and conclusions that an ordinary
person draws from the words used and includes 'a certain amount of loose thinking'". In Uniflex
(Australia) Pty Ltd v. Hanneybel, [2001] WASC 138, at para. 105, affirmed [2002] WASCA 349, Hasluck J.
said: "The meaning of the words will include any inference or implication which would reasonably be
drawn by ordinary people using their general knowledge and commonsense." See also Prince v. Malouf,
[2014] NSWCA 12 ("includes 'inferences and conclusions which the ordinary man draws from the
words'"); Baboolal v. Fairfax Digital Australia, [2015] QSC 196 ("The meaning...may be either the literal
meaning...or what is inferred from it."); Hockey v. Fairfax Media Publications Pty Ltd, [2015] FCA 652
("includes inferences and conclusions which the ordinary reasonable person draws from the words
used"); Shave v. West Australian Newspapers Ltd, [2000] WASC 172; Silkman v. Federal Capital Press of
Australia Pty Ltd., [1989] A.C.T.S.C. 60. In Argus Printing and Publishing Co. Ltd. v. Esselen's Estate, 1994 (2)
S.A. 1 at 20, Corbett C.J. said: "In the absence of an innuendo, the reasonable person of ordinary
intelligence is taken to understand the words alleged to be defamatory in their natural and ordinary
meaning. In determining this natural and ordinary meaning the Court must take account not only of what
the words expressly say, but also of what they imply." In Sindani v. Van Der Merwe, 2000 (3) S.A. 494 at 498
(Witwatersrand Loc Div.), reversed on other grounds 2002 (2) S.A. 32 (A.D.), Boruchowitz J. said: "The
ordinary and natural meaning would include any implication or reference which a reasonable reader,
guided not by any special but only by general knowledge and not fettered by any strict legal rules of
construction would draw from the words." [citing Gatley on Libel and Slander (9th ed. 1998), para. 3.15, at
p. 82]. Quoted in Mthembi-Mahanyele v. Mail & Guardian Ltd., [2004] ZASCA 67, [2004] 3 All S.A. 511, at
para. 25. In Hart v. Wrenn (1995), 124 F.L.R. 135 (N.T.S.C.), Mildren J. said: "An inference to be drawn from
the words used is part of the natural and ordinary meaning of the words". See also Beaumont J. in
Random House Australia Pty Ltd. v. Abbott (1999), 167 Aust. L.R. 224 (Fed. Ct.). In Hatfill v. New York Times
Co., 416 F. 3d 320 at 331, 33 Media L. Rep. 2057 (4th Cir. 2005) (Virginia law), Shedd J. said: "A defamatory
charge may be made expressly or by 'inference, implication or insinuation.'" Quoted in Hanks v. Wavy
Broadcasting, LLC, 2012 WL 405065 (E.D. Va., Div. Norfolk 2012). See also Parnigoni v. St. Columba" Parish
Nursery School, 681 F.Supp.2d 1 (D.D.C. 2010); Mar-Jac Poultry, Inc. v. Katz, 773 F.Supp.2d 103 (D.D.C.
2011) (Georgia law); Hyland v. Raytheon Technical Services Co., 277 Va. 40, 670 S.E.2d 746 (2009)
("Defamatory statements may include statements made by inference, implication, or insinuation.");
Tomblin v. WCHS-TV8, 434 Fed.Appx. 205 (4th Cir. 2011) (West Virginia law).
200 Hanks v. Wavy Broadcasting, LLC, 2012 WL 405065 (E.D. Va., Div. Norfolk 2012). In this regard,
Doumar J. said that "the Fourth Circuit has held that courts in applying Virginia defamation law should
consider not only the words themselves but also the 'inferences fairly attributable' to them." [Quoting
Wells v. Liddy, 186 F.3d 505 at 523 (4th Cir. 1999)]
201 "The natural and ordinary meaning of words includes what the reasonable man will infer from the
words." Per Dingemans J. in Bokova v. Associated Newspapers Ltd, [2018] EWHC 320 (Q.B.).
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202 "A defendant s liable for what is insinuated, as well as for what is stated explicitly." By the court in
Bates v. Campbell, 213 Cal. 438 at 442, 2 P.2d 383 (1931). Quoted in Wong v. Tai Jing, 189 Cal.App.4th 1354,
117 Cal.Rptr.3d 747 at 763 (6th Dist. 2010).
203 Per Burke J. in Weaver v. Corcoran, 2015 CarswellBC 247, 2015 BCSC 165 at para. 132, reversed on
other grounds 2017 CarswellBC 1053, 2017 BCCA 160.
204 Per Williamson J. in Robbins v. Pacific Newspaper Group Inc. (2005), 2005 CarswellBC 2809, 50 B.C.L.R.
(4th) 306 (S.C.), at 317, additional reasons at 2006 CarswellBC 873, 54 B.C.L.R. (4th) 127, 2006 BCSC 575
(S.C.), additional reasons at 2006 CarswellBC 1393, 2006 BCSC 872, 54 B.C.L.R. (4th) 135 (S.C.). In Casses v.
Canadian Broadcasting Corp., 2015 CarswellBC 3407, 2015 BCSC 2150 at para. 323, additional reasons 2016
CarswellBC 1426, 2016 BCSC 949, Adair J. said: "An inferential meaning is the impression an ordinary,
reasonable person would infer from the allegedly defamatory material, looking at everything in context."
205 Kirby J. in Chakravarti v. Advertiser Newspapers Ltd. (1998), 154 Aust. L.R. 294 at 335 (H.C.). This
paragraph in the text was quoted in Wells v. Sears, 2006 CarswellNfld 114, [2006] N.J. No. 145, 2006 NLTD
63, at para. 10, reversed on other grounds 2007 CarswellNfld 102, 2007 NLCA 21, leave to appeal refused
(2007), 2007 CarswellNfld 297, 289 Nfld. & P.E.I.R. 276 (note) (S.C.C.); Spence v. Hamlyn (2008), 2008
CarswellNfld 165, 276 Nfld. & P.E.I.R. 221, 846 A.P.R. 221 (N.L. T.D.), at para. 6, affirmed 2010 CarswellNfld
90, 2010 NLCA 24. Tremblay v. Campbell, 2008 CarswellNfld 364, 2008 NLTD 203, at para. 7, reversed in
part on other grounds 2010 CarswellNfld 301, 2010 NLCA 62. In Taseko Mines Limited. v. Western Canada
Wilderness Committee, 2017 CarswellBC 3468, 2017 BCCA 431 at para. 43, Bennett J.A. said: "An inferential
meaning is the impression an ordinary, reasonable person would infer from the allegedly defamatory
material. An inferentially defamatory meaning excludes any special knowledge that the recipient may
have." [citing this text). Quoted in Weaver v. Ball, 2018 CarswellBC 356, 2018 BCSC 205 at para. 40.
206 Krepps v. Reiner, 588 F.Supp.2d 471 (S.D. N.Y. 2008).
207 "What the ordinary man, not avid for scandal, would read into the words complained of must be a
matter of impression." Per Lord Reid in Lewis v. Daily Telegraph Ltd., [1964] A.C. 234 at 260 (H.L.). Quoted
in Lang v. Australian Consolidated Press Ltd., [1970] 2 N.S.W.R. 408 at 417 (C.A.). See also Galloway v.
Telegraph Group (2004), [2005] E.M.L.R. 7, [2004] EWHC 2786 (Q.B.), appeal dismissed [2006] EWCA Civ. 17
("natural and ordinary meaning ... is essentially a matter of impression."). In Wilson v. Switlo, 2011
CarswellBC 2532, 2011 BCSC 1287, at para. 135, Punnett J. said: "A claim based on the inferential meaning
relies on what the ordinary person will infer from the statement. That is, it is a matter of impression."
Quoted in Alexis v. Drury, 2017 CarswellBC 1075, 2017 BCSC 674 at para. 75.
208 Milne v. Telegraph Group Ltd. (No. 2), [2001] E.M.L.R. 30 (Q.B.). In Galloway v. Telegraph Group (2004),
[2005] E.M.L.R. 7, [2004] EWHC 2786 (Q.B.), at para. 33, appeal dismissed [2006] EWCA Civ. 17, Eady J. said:
"The jury have to select what is called the 'single meaning' out of the available and possible shades of
meaning. It is settled that, in doing so, they are not to be confined to the pleaded meanings of the parties,
which often owe more to the ingenuity of counsel than to first impression. Jurors are free to decide
meanings quite independently". In Auladin v. Shaikh, [2013] EWHC 157 (Q.B.) at para. 11, Eady J. said: "It
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has long been recognized that when determining meaning, the court should not be confined by the
pleaded meanings of the parties. A claimant's meaning is simply to be taken as the high-water mark of
possible meanings and the court is entitled to find a meaning independently of the pleadings". See also
Hamaizia v. The Commissioner of Police for the Metropolis, [2014] EWHC 3408 (Q.B.).
209 Milne v. Telegraph Group Ltd. (No. 2), [2001] E.M.L.R. 30 (Q.B.). This language in this text was used and
approved by Bennett J.A. in Taseko Mines Limited v. Western Canada Wilderness Committee, 2017
CarswellBC 3468, 2017 BCCA 431 at para. 43.
210 "At the end of he day, the basic test to apply when discerning whether an 'inferential' meaning is
defamatory is based on the natural and ordinary meaning that a reasonable person would infer from the
entirety of the publication." Per Bennett J.A. in Taseko Mines Limited v. Western Canada Wilderness
Committee, 2017 CarswellBC 3468, 2017 BCCA 431 at para. 47.
211 Dawes v. News Ltd., [1935] S.A.S.R. 312. As stated by Napier J.: "It is sufficient to show that the words
are capable of the defamatory meaning, and have been or would probably be understood in the
defamatory sense." Id., at 317. See also Makow v. Winnipeg Sun (2003), 2003 CarswellMan 177, 172 Man. R.
(2d) 213 (Q.B.), affirmed 2004 CarswellMan 121, [2004] M.J. No. 119, 2004 MBCA 41 (March 30, 2004) (C.A.);
Bernstein v. Poon, 2015 CarswellOnt 430, 2015 ONSC 155 (S.C.J.), additional reasons 2015 CarswellOnt 5087,
2015 ONSC 2125 (S.C.J.).
212 Per Lord Atkin in Sim v. Stretch (1936), 52 T.L.R. 669 at 671 (H.L.). See also Bernstein v. Poon, 2015
CarswellOnt 430, 2015 ONSC 155 (S.C.J.), additional reasons 2015 CarswellOnt 5087, 2015 ONSC 2125
(S.C.J.).
213 Amalgamated Television Services Pty. Ltd. v. Marsden, (1998), 43 N.S.W.L.R. 158 (C.A.). See also Klason
v. Australian Capital Territory (2003), 177 F.L.R. 216, [2003] A.C.T.S.C. 104 (quoting Marsden).
214 Simms v. Hickey (1988), 1988 CarswellNfld 228, 71 Nfld. & P.E.I.R. 298 (Nfld. S.C.). See also Makow v.
Winnipeg Sun (2003), 2003 CarswellMan 177, 172 Man. R. (2d) 213 (Q.B.), affirmed 2004 CarswellMan 121,
[2004] M.J. No. 119, 2004 MBCA 41 (March 30, 2004) (C.A.); Robert Axford Holdings Inc. v. Saxton (August
17, 1993) Doc. Kenora 44T/93 (Ont. Gen. Div.); Bernstein v. Poon, 2015 CarswellOnt 430, 2015 ONSC 155
(S.C.J.), additional reasons 2015 CarswellOnt 5087, 2015 ONSC 2125 (S.C.J.) (citing this text). In Simpson v.
Mair (2004), 2004 CarswellBC 1283, 31 B.C.L.R. (4th) 285 (S.C.), at 297, reversed on other grounds 2006
CarswellBC 1435, 2006 BCCA 287, 55 B.C.L.R. (4th) 30, 228 B.CA.C 1, 376 W.A.C. 1, [2006] 10 W.W.R. 460
(C.A.), leave to appeal allowed (2007), 2007 CarswellBC 224, 2007 CarswellBC 225 (S.C.C.) Koenigsberg J.
said: "The ordinary and natural meaning of the words guides the determination whether the statements
are capable of bearing a defamatory meaning. It is not necessary to prove that the words would be
understood in a defamatory sense by everyone who hears them or that the words had an actual effect on
the person's reputation, as long as a reasonable person to whom they were published would understand
them in a defamatory sense." (citing Gatley on Libel and Slander).
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215 "[A] Court of Justice must read the words in the same sense in which the hearers would at the time
they were spoken understand them." Per Grose J. in Woolnoth v. Meadows (1804), 5 East 463 at 471, 102
E.R. 1148 at 1151.
216 Amalgamated Television Services Pty. Ltd. v. Marsden, (1998), 43 N.S.W.L.R. 158 (C.A.). Hunt C.J.
compared books and newspapers. "The reader of a book ... is assumed to read it with more care than he
or she would read a newspaper. The more sensational the article in a newspaper, the less likely is it that
the ordinary reasonable reader will have read it with the degree of analytical care which may otherwise
have been given to a book ..., and the less the degree of accuracy which would be expected by the reader".
Id., at 165. Quoted in Channel Seven Adelaide Pty. Ltd. v. S, DJ, [2006] S.A.S.C. 10, at para. 15.
217 Quigley v. Creation Ltd., [1971] I.R. 269 (S.C.). In this case the court held that it was not unreasonable
for a jury to conclude that it was defamatory to say of a plaintiff, well known in the Irish Theatre, that he
preferred to pursue money abroad rather than exercise his artistic talent in Ireland.
218 In Awan v. Levant, 2014 CarswellOnt 16776, 2014 ONSC 6890 (S.C.J.), additional reasons 2015
CarswellOnt 5071, 2015 ONSC 2209 (S.C.J.), affirmed (2016), 2016 CarswellOnt 20530, 406 D.L.R. (4th) 637
(Ont. C.A.), leave to appeal refused Ezra Levant v. Khurrum Awan, 2017 CarswellOnt 8968 (S.C.C.), it was
argued that readers of a blog would not take the comments of the defendant seriously or at face value
because the defendant was a person who was known to be provocative, makes controversial comments
and is a troublemaker. The court rejected the argument that because of the known characteristics of the
defendant his words would not be understood in a defamatory sense. However, Matheson J. could "not
rule out the possibility that some speech may be so widely known to be false or unbelievable that its
otherwise defamatory meaning is lost." Id., at para. 90.
219 "It is a general rule that words must be understood to mean what they commonly import unless they
have become localisms or provincialisms, and then they must be understood to mean what they generally
import in that particular community where they are uttered." Per Sampson J. in Cobb v. Tinsley, 195 Ky.
781, 243 S.W. 1009 (1922).
220 This and the previous sentence were quoted in Bernstein v. Poon, 2015 CarswellOnt 430, 2015 ONSC
155 (S.C.J.) at para. 42, additional reasons 2015 CarswellOnt 5087, 2015 ONSC 2125 (S.C.J.).
221 "The nature of the publication may be a material consideration in determining whether imputations
are capable of being conveyed by the words employed. The reasonable reader of a 'sensational' article
may be permitted to engaged in a certain amount of 'loose thinking' whilst the reader of a non-sensational
article should be taken to apply a greater degree of analytical focus". Per Crispin P., Gray and Marshall JJ.
in John Fairfax Publications Pty Ltd v. ACP Publishing Pty Ltd, [2005] ACTCA 12, at para. 12. Quoted in
Macquarie Bank Ltd. v. Nationwide News Pty. Ltd., [2009] ACTSC 9, at para. 90.
222 Dawes v. News Ltd., [1935] S.A.S.R. 312. The last two sentences of this text were quoted in Enders v.
Erbas & Associates Pty Ltd. (No. 2), [2013] NSWDC 44 at para. 39. This paragraph in the text was quoted in
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Kazakoff v. Taft, 2018 CarswellBC 1514, 2018 BCCA 241 at para. 31.
223 Flood v. Times Newspapers Ltd., [2013] EWHC 2182 (Q.B.). The court accepted the submission of
claimant's counsel "that readers of archive material do not just treat it as historical, and relating only to
the original time of publication, but that they also treated it as speaking as at the date on which it is being
read. It does not follow that it bears the same meaning to a reasonable reader who reads it on the original
date of publication as it does to the reasonable reader who only reads it for the first time at a later date.
But it must be read on both dates as saying something about the person current as at the date of the
reading." Id., at para. 19.
224 Hunt J. in Farquhar v. Bottom, [1980] 2 N.S.W.L.R. 380 (Com. Law Div.). See also Galea v. Amalgamated
Television Services Pty Ltd, February 20, 1998 (No. 20747) (N.S.W. Com. Law Div.); De Ville Australia Pty Ltd
v. Seven Network Ltd, [2002] S.A.S.C. 292. Gutman v. Clouston, [1989] A.C.T.S.C. 6; FAI General Insurance Co.
Ltd. v. RAIA Insurance Brokers Ltd. (1992), 108 Aust. L.R. 479 (Fed. Ct.). In Jones v. Skelton, [1963] 1 W.L.R.
1362 at 1371 (P.C.), Lord Morris said: "The test of reasonableness guides and directs the Court in its
function of deciding whether it is open to a jury in any particular case to hold that reasonable persons
would understand the words complained of in a defamatory sense." Quoted in Channel Seven Adelaide Pty.
Ltd. v. S, DJ, [2006] S.A.S.C. 10, at para. 13. See also Shave v. West Australian Newspapers Ltd, [2000] WASC
172. In Amrak Productions, Inc. v. Morton, 410 F. 3d 69 at 72, 33 Media L. Rep. 1891 (1st Cir. 2005)
(Massachusetts law), Torruella J. said: "The communication 'must be interpreted reasonably,' leading a
'reasonable reader' to conclude that it conveyed a defamatory meaning."
225 Hamond v. Kingsmill (1647), Style 22, 82 E.R. 499. See also Galea v. Amalgamated Television Services
Pty Ltd, February 20, 1998 (No. 20747) (N.S.W. Com. Law Div.) (unreported). In Cock v. Hughes, [2001]
W.A.S.C. 24, at para. 48, Hasluck J. said: "In deciding whether or not words are capable of conveying an
allegedly defamatory meaning the court will reject those meanings which can only emerge as the product
of some strained or forced or utterly unreasonable interpretation and will assume that the ordinary
reader is a person of fair average intelligence who does not live in an ivory tower, who is not unusually
suspicious or naive or avid for scandal and who is not inhibited by strict rules of construction". See also
Lane and Hurley v. Channel Seven Adelaide Pty Ltd, [2008] SASC 180, 101 SASR 141 ("Any strained, forced or
utterly unreasonable interpretation must be rejected"). In James v. Gannett Co., Inc., 40 N.Y. 2d 415, 386
N.Y.S. 2d 871, 353 N.E. 2d 834 at 838 (1976), Jasen J. said that a "court will not strain to place a particular
interpretation on the published words." In Walton v. Singleton, 7 Serg. & Rawle 451, 10 Am.Dec. 472 at 472
(1821), Duncan J. said: "There is a principle of common sense that now governs in their construction; it is
that words shall not be taken in the mildest sense, nor shall they be strained by any forced construction,
beyond their natural meaning and common acceptation. Courts and juries will understand them in the
same way other people would."
226 Bigman v. Dime Savings Bank of New York, FSB, 144 A.D. 2d 318, 533 N.Y.S. 2d 902 (2d Dept. 1988).
227 Hodgson v. Canadian Newspapers Co. (1998), 1998 CarswellOnt 2757, 39 O.R. (3d) 235 (Gen. Div.),
additional reasons at (July 1, 1999), Doc. 75812/91Q (Ont. S.C.J.), reversed in part on other grounds and
affirmed (2000) 2000 CarswellOnt 2164, 49 O.R. (3d) 161 (C.A.). As stated by Lane J.: "In deciding whether
the words are capable of a defamatory meaning, the trial judge will construe the words according to the
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meaning they would be given by reasonable persons of ordinary intelligence, and will not consider what
persons setting themselves to work to deduce some unusual meaning might succeed in extracting from
them." Id., at 252-253. Quoted in Mantini v. Smith Lyons LLP (No. 2) (2003), 2003 CarswellOnt 1731, 64 O.R.
(3d) 516 at 520 (C.A.); Lysko v. Braley (2006), 2006 CarswellOnt 1758, 79 O.R. (3d) 721 at 757 (C.A.), para.
116, additional reasons at (2006), 2006 CarswellOnt 3159, 50 C.C.E.L. (3d) 1 (C.A.); Novus Entertainment Inc.
v. Shaw Cablesystems Ltd., 2010 CarswellBC 1962, 2010 BCSC 1030, at para. 44; Hyperscon Inc. v. IPEX Inc.,
2007 CarswellOnt 2046 (S.C.J.), at para. 27; Amjay Ropes & Twines Ltd. v. Cordex North America, Inc., 2008
CarswellOnt 1790, 2008 ONCA 247, at para. 2. In Guergis v. Novak (2013), 2013 CarswellOnt 8858, 364
D.L.R. (4th) 70 (Ont. C.A.) at para. 56, the court said per curiam: "They should not be given some unusual
meaning that persons might succeed in extracting from them". See also DeKoter v. McLeod, 2018
CarswellAlta 550, 2018 ABQB 217 (quoting Brown, Defamation Law: A Primer).
228 Jones v. American Broadcasting Companies, Inc., 694 F. Supp. 1542 (M.D. Fla. 1988), affirmed 961 F.2d
1546 (11th Cir. 1992).
229 "In deciding whether words are capable of conveying a defamatory meaning the court will reject
those meanings which can only emerge as the product of some strained or forced or utterly unreasonable
interpretation ... The ordinary and natural meaning of words may be either the literal meaning or it may
be an implied or inferred or an indirect meaning: any meaning that does not require the support of
extrinsic facts passing beyond general knowledge but is a meaning which is capable of being detected in
the language used can be a part of the ordinary and natural meaning of words . . . . The ordinary and
natural meaning may therefore include any implication or inference which a reasonable reader guided
not by any special but only by general knowledge and not fettered by any strict legal rules of construction
would draw from the words. The test of reasonableness guides and directs the court in its function of
deciding whether it is open to a jury in any particular case to hold that reasonable persons would
understand the words complained of in a defamatory sense". Per Lord Morris of Borth-Y-Gest in Jones v.
Skelton, [1963] 1 W.L.R. 1362 at 1370-1371 (P.C.). Quoted in whole or in part in I.B.E.W., Local 213 v.
Hochstein, 2007 CarswellBC 2441, 2007 BCSC 680, at para. 20; Novus Entertainment Inc. v. Shaw
Cablesystems Ltd., 2010 CarswellBC 1962, 2010 BCSC 1030, at para. 45; Laufer v. Bucklaschuk (1999), 1999
CarswellMan 565, [2000] 2 W.W.R. 462, 181 D.L.R. (4th) 83, 145 Man. R. (2d) 1, 218 W.A.C. 1 (Man. C.A.);
Makow v. Winnipeg Sun (2003), 2003 CarswellMan 177, 172 Man. R. (2d) 213 at 222-223 (Q.B.), affirmed
2004 CarswellMan 121, [2004] M.J. No. 119, 2004 MBCA 41 (March 30, 2004) (C.A.); Mapp v. News Group
Newspapers Ltd., [1998] 2 W.L.R. 260 at 264 (C.A.); Mitchell v. Faber and Faber Ltd., [1998] E.M.L.R. 807 at
811-812 (C.A.); Patterson v. ICN Photonics Ltd..,[2003] E.W.J. No. 1228, [2003] EWCA Civ. 343 (Eng. C.A.);
Arab News Network v. Al Khazen, [2001] EWCA Civ 118 at para. 23; Fox v. Boulter, [2013] EWHC 1435 (Q.B.)
at para. 15; McEvoy v. Michael, [2014] EWHC 701 (Q.B.) at para. 50; Federal Capital Press of Australia Pty
Ltd v. Edwards (1992), 108 F.L.R. 118 at 122 (A.C.T.S.C.); Macquarie Bank Ltd. v. Nationwide News Pty. Ltd.,
[2009] ACTSC 9, at para. 91; Cavanagh v. Northern Territory News Services Ltd. (1989), 96 F.L.R. 268 at 284285 (N.T.S.C.); David Syme & Co. Ltd. v. Lloyd, [1984] 3 N.S.W.L.R. 346 at 351 (C.A.), reversed on other
grounds [1986], 2 W.L.R. 69 (P.C.); Malcolm v. Nationwide News Pty Ltd, [2007] N.S.W.C.A. 254, at para. 15;
Toben v. Milne, [2014] NSWCA 200 at para. 19; Harwood Pacific P/L v. Hastie, [1997] Q.S.C. 135; Creek v.
O'Malley, [2001] Q.S.C. 122; Prichard v. Krantz (1985), 37 S.A.S.R. 379 at 384; Lane and Hurley v. Channel
Seven Adelaide Pty Ltd, [2008] SASC 180, 101 SASR 141, at para. 29; Heytesbury Holdings Pty. Ltd. v. City of
Subiaco, [1998] W.A.S.C. 183, 9 W.A.R. 440, 100 LGERA 223; Crothers v. Adkins, [2003] W.A.S.C. 179
(Master), at para. 17; Clover Bond Pty Ltd v. Carroll, [2004] WASC 216, at para. 11; Channel Seven Adelaide
Pty Ltd. v. S, DJ, [2006] S.A.S.C. 10, at para. 13; Gutman v. Clouston, [1989] A.C.T.S.C. 6, at para. 8; Duncan v.
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Maitland, [2000] E.C.S.C.J. No. 82 (Grenada), at para. 14. In Fox v. Boulter, [2013] EWHC 1435 (Q.B.) at para.
16, Bean J. offered the following analysis of the words "general knowledge" used by Lord Morris of Borthy-Gest in the above passage in Jones v. Skelton: "I regard 'general knowledge' as referring to...'matters of
universal notoriety' — that is to say, matters which any intelligent viewer or reader may be expected to
know. Anything which requires assiduous reading and a good memory so as to recall the facts of a story
dating back several weeks or months cannot fall within that definition. To give the term 'general
knowledge' such a wide interpretation would erode the distinction between ordinary and natural
meaning on the one hand and innuendo meaning on the other, and would breach the well-established
rule that evidence is inadmissible on the issue of the natural and ordinary meaning of the words
complained of." In Gillick v. Brook Advisory Centres (No. 1), [2001] EWCA Civ. 1263 (C.A.), para. 11, Eady J.
in comments approved by the appellate court said that "the court should reject those meanings which can
only emerge as the product of some strained or forced or utterly unreasonable interpretation." Quoted in
Jeynes v. News Magazines Ltd., [2008] EWCA Civ. 130, at para. 14; Alsaifi Mirror Plc, v. Trinity, [2017] EWHC
2873 (Q.B.). In Farquhar v. Bottom, [1980] 2 N.S.W.L.R. 380 at 385-386 (Com. Law Div.), Hunt J. said: "In
deciding whether the matter complained of is capable of conveying to the ordinary reasonable reader the
imputations relied upon by the plaintiff, I must be guided and directed by the test of reasonablness [sic]. I
must reject any strained, or forced, or utterly unreasonable interpretation". Quoted favourably in
Waterhouse v. Australian Broadcasting Commission (1988), 90 F.L.R. 25 at 31 (A.C.T.S.C.); FAI General
Insurance Co. Ltd. v. RAIA Insurance Brokers Ltd. (1992), 108 Aust. L.R. 479 at 495 (Fed. Ct.). See also Dorset
Flint & Stone Blocks Ltd. v. Moir, [2004] EWHC 2173 (Q.B.D.); Amalgamated Television Services Pty. Ltd. v.
Marsden, (1998), 43 N.S.W.L.R. 158 (C.A.) ("any strained or forced or utterly unreasonable interpretation
must be rejected"); Vella v. John Fairfax Publications Pty Ltd, [2000] NSWSC 615; Griffith v. John Fairfax
Publications Pty Ltd, [2004] NSWCA 300 ("any strained, or forced or utterly unreasonable interpretation
must be rejected"); Favell v. Queensland Newspapers Pty Ltd., [2004] Q.C.A. 135, reversed on other grounds
[2005] HCA 52, 221 A.L.R. 186 ("rejecting any strained, forced, or utterly unreasonable interpretation");
Gardiner v. Horton Park Golf Club Maroochydore Inc., [2005] Q.S.C. 8; Baboolal v. Fairfax Digital Australia,
[2015] QSC 196 ("any strained, forced or utterly unreasonable interpretation must be rejected"); Channel
Seven Adelaide Pty Ltd. v. S, DJ, [2006] S.A.S.C. 10 ("The court will reject those meanings which are the
product of some strained, or forced, or unreasonable interpretation."); Chapman v. Australian
Broadcasting Corporation, [2000] S.A.S.C. 146 (F.C.) ("The words should not be given any strained, forced
or unreasonable interpretation."); Brander v. Ryan, [2000] S.A.S.C. 446, 78 S.A.S.R. 234 ("strained, forced or
unreasonable interpretation"); Birmingham v. West Australian Newspapers Ltd., [1999] W.A.S.C. 19 ("reject
those meanings which can only emerge as the product of some strained or forced or utterly unreasonable
interpretation"); Kelson v. David Syme & Co. Pty. Ltd., [1998] S.C.A.C.T. 60 ("any strained or forced or
unreasonable interpretation must be rejected"); Gutman v. Clouston, [1989] A.C.T.S.C. 6 ("must reject any
strained or forced or utterly unreasonable interpretation"); Klason v. Australian Capital Territory (2003),
177 F.L.R. 216, [2003] A.C.T.S.C. 104; John Fairfax Publications Pty. Ltd. v. ACP Publishing Pty. Ltd., [2005]
A.C.T.C.A. 12; Macquarie Bank Ltd. v. Nationwide News Pty. Ltd., [2009] ACTSC 9; Chinese Herald Ltd. v. New
Times Madia Ltd., [2004] 2 N.Z.L.R. 749 (H.C.) ("words ... should not be given a strained or forced
interpretation"); Godfrey v. W. & D.C. Thomson (1890), 17 R. 1108 (Ct. of Sess.) ("strained and fanciful
meaning"); De Ville Australia Pty Ltd v. Seven Network Ltd, [2002] S.A.S.C. 292 ("I must reject any strained,
or forced, or utterly unreasonable interpretation"); South Australian Water Corporation v. Sullivan, [2004]
SASC 42; Hewitt v. ATP Tour Inc., [2004] SASC 286. In Uniflex (Australia) Pty Ltd v. Hanneybel, [2001] WASC
138, at para. 106, affirmed [2002] WASCA 349, Hasluck J. said: "In deciding whether or not words are
capable of conveying an allegedly defamatory meaning, the Court will reject those meanings which can
only emerge as the product of some strained or forced or utterly unreasonable interpretation and will
assume that the ordinary reader is a person of fair, average intelligence who does not live in an ivory

584
tower, who is not unusually suspicious or naive or avid for scandal and who is not inhibited by strict
rules of construction." See also Shave v. West Australian Newspapers Ltd, [2000] WASC 172, at para. 8;
Marley's Transport Pty Ltd v. West Australian Newspapers Ltd, [2001] WASC 31, at para. 16. In the United
States, see Kelly v. Arrington, 624 So.2d 546 (Ala. 1993); Byrd v. Hustler Magazine, Inc., 433 So.2d 593 (Fla.
App. 4th Dist. 1983) ("statement ... considered ... without a forced or strained construction"); Speedway
Grading Corp. v. Gardner, 206 Ga. App. 439, 425 S.E.2d 676 (1992) ("avoiding any strained construction");
Owens v. CBS Inc., 173 Ill.App.3d 977, 123 Ill.Dec. 521, 527 N.E.2d 1296 (1988) ("strained interpretation");
Hanson v. Bristow, 87 Kan. 72, 123 Pac. 725 (1912); Caldwell v. Abbey, 3 Ky. 529 (1808) ("forced
acceptation"); Damon v. Moore, 520 F.3d 98, 36 Media L.Rep. 2322 (1st Cir. 2008) (Massachusetts law)
("Forced or strained construction of the statement will not suffice to state a claim for defamation.");
Furlong v. German-American Press Ass'n., 189 S.W. 385 (Mo. 1916); Brock v. Thompson, 948 P. 2d 279 (Okl.
1997) (article will not be given a strained, forced or unnatural meaning). In Hospital Care Corp. v.
Commercial Casualty Ins. Co., 194 S.C. 370, 9 S.E.2d 796 at 800 (1940), Dennis J. said: "The Court will not
hunt for a forced and strained construction to put on ordinary words, but will construe them fairly,
according to their natural and reasonable import, in the plain and popular sense in which the average
reader naturally understands them." In Windsor v. Tennessean, 654 S.W.2d 680 at 686, 46 A.L.R.4th 311
(Tenn. App. 1983), Highers J. said: "Libel actions, under the law, are not constituted by technical
definitions, strained connotations, and misplaced or even mistaken verbiage."
230 Lehmann v. Medack, 152 S.W. 438 (Tex. App. San Antonio 1912). In this regard, Fly C.J. said: "The jury
had no right to consider any but the actual language used, ... and it was their duty to consider it in the
light of what it meant to the ordinary hearer, and they had no authority to place a fanciful construction
upon the language and draw far-fetched, forced and strained conclusions from it." Id., at 440.
231 "The words must be construed according to the meaning that will be given them by reasonable
individuals of ordinary intelligence and sensitivity. Their significance must not be distorted to give an
unusual meaning, and they are to be understood only in the context in which they were used and in the
manner shown by the circumstances under which they were used." Per Carter J. in Weatherall v.
Department of Health and Human Resources, 432 So. 2d 988 at 993 (La. App. 4th Cir. 1983). See also
Kihneman v. Humble Oil & Refining Co., 312 F.Supp. 34 (E.D. La., Div. New Orleans 1970) ("Their
significance must not be distorted to give an unusual meaning") (Louisiana law).
232 Rice v. Simmons, 2 Harr. 309, 31 Am.Dec. 766 (Del. 1838).
233 Chapin v. Knighr-Ridder, Inc., 993 F. 2d 1087 (4th Cir. 1993) (Virginia law).
234 Davis v. Starrett, 97 Me. 568, 55 A. 516 (1903).
235 State v. Norton, 89 Me. 290, 36 A. 394 (1896). The paragraph in this text was quoted in Kazakoff v. Taft,
2018 CarswellBC 1514, 2018 BCCA 241 at para. 31.
236 "It is the broad impression conveyed by the words that has to be considered and not the meaning of

585
each word under analysis." Per Crawford J. in Bowes v. Fehlberg, [1997] Aust. Torts Rep. 64,203 (Tas. S.C.),
at para. 4. See also Rose v. Corby, [2014] NSWCA 227 ("One must consider the broad impression conveyed
by the matter complained of and not the meaning of each word under analysis."). In Bokova v. Associated
Newspapers Ltd, [2018] EWHC 320 (Q.B.), Dingemans J. said: "The exercise has been described as one of
ascertaining the broad impression made on the hypothetical reader by the words taken as a whole."
237 Per Lord Devlin in Lewis v. Daily Telegraph Ltd. (1963), [1964] A.C. 234 at 285 (U.K. H.L.).
238 Gillick v. British Broadcasting Corp., The Independent, October 31, 1995 (C.A.) (unreported). In Arab
News Network v. Al Khazen, [2001] EWCA Civ 118 at para. 19, Keene L.J. said "that a court should not be
too analytical or too literal in considering the words used but should put itself in the position of an
ordinary reasonable reader or viewer so as to determine the impression which he or she would obtain."
In Jameel v. Times Newspapers Ltd., [2004] E.M.L.R. 31, [2004] EWCA Civ. 983 (Eng. C.A.), at para. 12,
Sedley L.J. said: "While limiting its attention to what the defendant has actually said or written the court
should be cautious of an over-elaborate analysis of the material in issue . . . . The court should not be too
literal in its approach". In Galloway v. Telegraph Group (2004), [2005] E.M.L.R. 7, [2004] EWHC 2786 (Q.B.),
at para. 47, appeal dismissed [2006] EWCA Civ. 17, Eady J. said: "The Court should avoid an over-elaborate
analysis of the article, because an ordinary reader would not analyse the article as a lawyer or accountant
would analyse documents or accounts." See also Milne v. Telegraph Group Ltd. (No. 2), [2001] E.M.L.R. 30
(Q.B.) ("court should be cautious of an over-elaborate analysis of the material in issue"); Oduro v. Time-Life
Entertainment Group Ltd., [2003] EWHC 1787 (Q.B.D.) ("The judge should be wary of an over-elaborate
and analytical approach."); W v. JH, [2008] EWHC 399 (Q.B.) ("The Court is cautioned against overelaborate analysis of meaning"); Jeynes v. News Magazines Ltd., [2008] EWCA Civ. 130 ("Over-elaborate
analysis is best avoided."); Garcia v. Associated Newspapers Ltd., [2014] EWHC 3137 (Q.B.) ("A judge should
not fall into the trap of conducting an over elaborate analysis of the various passages"); Macleod v.
Newsquest (Sunday Herald) Ltd., [2007] ScotCS CSOH 04 (Ct. Of Sess.). For an example found by the court to
involve an over-elaborate analysis in an attempt to find a defamatory meaning, see Norman v. Future
Publishing Ltd., [1998] E.W.C.A. Civ. 1800 (C.A.) where Gibson L.J. said: "These laboured attempts to find a
meaning which the words could reasonably bear ill accord with the guidance given by this court in Skuse
v. Granada Television Ltd . . . . There it was said that the court should be cautious of an over-elaborate
analysis of the material in issue." Quoted in part in Dell'olio v. Associated Newspapers Ltd., [2011] EWHC
3472 (Q.B.) at para. 11. In Gillick v. Brook Advisory Centres (No. 1), [2001] EWCA Civ. 1263, [2001] E.W.J. No.
3460 (C.A.), at para. 7, the court quotes the judge of first instance, Eady J., with approval as follows: "The
court should certainly not take a too literal approach to its task."
239 "A court will not put a forced construction on words which may fairly be deemed harmless. The fact
that plaintiff placed a defamatory connotation on the statement does not make it actionable." Per Kapsner
J. in Mr. G's Turtle Mountain Lodge, Inc. v. Roland Tp., 651 N.W.2d 625 at 635 (N.D. 2002).
240 Guilford Transportation Industries, Inc. v. Wilner, 760 A. 2d 580 (D.C.C.A. 2000).
241 Per O'Hara J. in Sias v. General Motors Corp., 372 Mich. 542, 127 N.W. 2d 357 at 359 (1964), noted in 63
Mich. L. Rev. 558 (1965). This paragraph in the text was quoted in part in Dundee Bancorp Inc. v. Fairvest
Corp. (2005), [2005] O.J. No. 2699, 2005 CarswellOnt 2788 (S.C.J.), at para. 32.
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242 Carlton Communications plc v. News Group Newspapers Ltd., [2001] E.W.J. No. 4955 (Eng. C.A.).
243 Sprewell v. NYP Holdings, Inc., 1 Misc. 3d 847, 772 N.Y.S. 2d 188 (2003).
244 "But while courts will not bother themselves to hunt for the mildest sense to be put upon his words, to
find a loophole of escape for a libeler by construction, neither will they hunt for a forced and strained
construction to put upon them, but they will be construed fairly by their natural import, according to the
ideas they were calculated and intended to convey to those to whom they were addressed, and pinned
down to some one commonly accepted meaning, one generally understood — mindful always that
language is as significant in suggestion as in expression, that a libelous charge may be sprung by
insinuation, and that defamation begins where honest criticism leaves off." Per Lamm J. in Diener v. StarChronicle Pub. Co., 230 Mo. 613, 132 S.W. 1143 at 1148 (1910). In Idema v. Wager, 120 F. Supp. 2d 361 at 367
(S.D. N.Y. 2000) (New York law), McMahon J. said that "in determining what is the common usage or
meaning of challenged specific language, courts must not find defamatory interpretation where none
exists or strain to interpret it in mildest and most inoffensive sense." See also Krinsky v. Doe 6, 159
Cal.App.4th 1154, 72 Cal.Rptr.3d 231 (6th Dist. 2008) (Florida law) (given neither a mild nor a harsh
construction).
245 "The words alleged to be defamatory are not to be given their best or worst possible meaning. The
question is whether an ordinary and reasonable person to whom the words were published would
understand them in a defamatory sense." Per Lysyk J. in Grassi v. WIC Radio Ltd. (2000), 2000 CarswellBC
209, 49 C.C.L.T. (2d) 65 at 80 (B.C. S.C.). In Taseko Mines Limited v. Western Canada Wilderness Committee,
2017 CarswellBC 3468, 2017 BCCA 431 at para. 42, Bennett J.A. said: "The defamatory meaning must be
one which would be understood by reference to an ordinary and reasonable person, and not a meaning
by someone who may be naturally inclined to attribute the best or worst meaning to words published
about the plaintiff." In McGeary v. Leader Publishing Co., 52 Pa. Super. 35 (1912), Rice P.J. said: "Ingenuity
is not to be resorted to in order to ascribe to them either the more lenient or the more severe sense, but
they are to be taken in the sense that fairly belongs to them, that is, 'in the plain and popular sense in
which the rest of the world naturally understand them'".
246 DiBernardo v. Tonawanda Publishing Corp., 117 A.D. 2d 1009, 499 N.Y.S. 2d 553 (4th Dept. 1986). In
Krinsky v. Doe 6, 159 Cal.App.4th 1154, 72 Cal.Rptr.3d 231 at 247 (6th Dist. 2008), Elia J., in applying Florida
law, said that "the statement should be considered in its natural sense without a forced or strained
construction."
247 "The court will not strain to give either a libelous or non-libelous construction to them." Tellier-Wolfe
v. Viacom Broadcasting, Inc., 134 A.D. 2d 860, 521 N.Y.S. 2d 597 at 598 (4th Dept. 1987) (memorandum
decision).
248 "The language of the publication declared upon should not be interpreted by extremes, but should be
'construed as the common mind would naturally understand it.'" Per Hobson J. in Walsh v. Miami Herald
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Publishing Co., 80 So. 2d 669 at 671 (Fla. 1955). See also Friedgood v. Peters Publishing Co., 521 So.2d 236 at
242 (Fla. App., 4th Dist. 1988). In Lewis v. Daily Telegraph Ltd., [1964] A.C. 234 at 259 (H.L.), Lord Reid said:
"Ordinary men and women have different temperaments and outlooks. Some are unusually suspicious
and some are unusually naive. One must try to in visage people between these two extremes and see
what is the most damaging meaning they would put on the words in question." Quoted in Hodgson v.
Canadian Newspapers Co. (1998), 1998 CarswellOnt 2757, 39 O.R. (3d) 235 at 261 (Gen. Div.), reversed in
part on other grounds and affirmed (2000) 2000 CarswellOnt 2164, 49 O.R. (3d) 161 (C.A.); Bookbinder v.
Tebbit, [1989] 1 All E.R. 1169 at 1173 (C.A.); Mapp v. News Group Newspapers Ltd., [1998] 2 W.L.R. 260 at
263 (C.A.); Muirhead v. George Outram & Co., 1983 S.L.T. 201 at 203; Chakravarti v. Advertiser Newspapers
Ltd. (1998), 154 Aust. L.R. 294 at 302 (H.C.), per Brennan C.J. and McHugh J; Sands v. Channel Seven
Adelaide Pty Ltd and Another, [2009] SASC 215, at para. 119; Kelson v. David Syme & Co. Pty. Ltd., [1998]
S.C.A.C.T. 60, at para. 7. In Wang v. British Columbia Medical Assn., 2013 CarswellBC 600, 2013 BCSC 394 at
para. 25, affirmed (2014), 2014 CarswellBC 1137, 373 D.L.R. (4th) 693 (B.C. C.A.), leave to appeal refused
2014 CarswellBC 3733 (S.C.C.), additional reasons 2014 CarswellBC 1717, 2014 BCSC 1073, Grauer J. said: "I
should bear in mind not what unusually suspicious people might think, or what the unusually naive
person might miss, but strive to determine what meaning would be placed upon the words by persons
between these two extremes". In Dawes v. News Ltd., [1935] S.A.S.R. 312 at 317, Napier J. said: "The
interpretation put upon it [an article published to the world at large] 'varies with the knowledge, the
mental equipment, even the prejudices of the reader; it varies — and very often greatly varies—with his
temperament or his disposition, in which the elements, on the one hand of generosity or justice, or, on the
other, of mistrust, jealousy or suspicion may play their part. To permit, in the latter case, a strained and
sinister interpretation, which is thus essentially unjust, to form a ground for reparation, would be, in
truth, to grant reparation for a wrong which had never been committed' [quoting Lord Shaw of
Dunfermlin in Stubbs Ltd. v. Russell, [1913] A.C. 386 at 398]. But, on the other hand, to insist upon an
innocent interpretation where any reasonable person could, and many reasonable people would,
understand a sinister meaning is to refuse reparation for a wrong that has in fact been committed". See
also Costello v. Random House Australia Pty. Ltd. (1999), 137 A.C.T.R. 1 at 17 (S.C.) where Higgins J. said: "I
have to abide by my view of the attitude, not of persons at either extreme, but of the ordinary reasonable
reader generally."
249 Per Boyle J. in Logan v. Steele, 1 Bibb (Ky.) 593, 4 Am. Dec. 659 at 660 (1809). Quoted favourably in
Greer v. White, 90 Ark. 117, 118 S.W. 258 at 259-260 (1909). In McGowan v. Manifee, 7 T.B.Mon. 314, 23 Ky.
314, 18 Am.Dec. 178 at 179 (1828), Bibb C.J. said: "Words are to be taken neither in the milder, nor in the
more grievous sense, but in that sense in which they would be understood by those who heard them; the
judge ought not to torture them into a charge of guilt, nor explain them into innocence, contrary to their
obvious import." In Hennis v. O'Connor, 223 Neb. 112, 388 N.W.2d 470 at 474 (1986), the court, per curiam,
said: "The court should neither strain to find innocent meanings for statements which are prima facie
defamatory nor place forced constructions on terms which may fairly be deemed harmless." In Reoux v.
Glens Falls Post Co., 18 Misc.2d 1097, 190 N.Y.S.2d 598 at 601 (1959), affirmed 11 A.D.2d 919, 203 N.Y.S.2d
497 (1960), Aulisi J. said: "It is not enough that a critic or malignant may torture the expression into a
charge of a criminal or disgraceful act, nor is it enough, or the other hand, that a possible and farfetched
construction may find an inoffensive meaning in the language. The test is whether, to the mind of an
intelligent man, the tenor of the article and the language used naturally import a criminal or disgraceful
charge." In Rudin v. Dow Jones & Co., Inc., 510 F. Supp. 210 at 213 (S.D. N.Y. 1981) (New York law), Lasker J.
said: "In making the threshold determination whether words are susceptible of a defamatory meaning,
the words must not be accorded a forced and unnatural meaning which might make them libelous,
[citation omitted] nor should the words be interpreted according to their mildest and most inoffensive
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sense in order to find them non-libelous." See also Hruby v. Kalina, 228 Neb. 713, 424 N.W.2d 130 (1988);
Cappellino v. Rite-Aid of New York, Inc., 152 A.D.2d 934, 544 N.Y.S.2d 104 (4th Dept. 1989).
250 Per Abella J.A. in Color Your World Corp. v. Canadian Broadcasting Corp. (1998), 1998 CarswellOnt 535,
156 D.L.R. (4th) 27 at 36 (C.A.). Quoted in Burns v. Pollock, [2001] B.C.J. No. 1401, 2001 CarswellBC 1530,
2001 BCSC 986 (S.C.); Shavluk v. Green Party of Canada, 2010 CarswellBC 1402, 2010 BCSC 804, at para. 48,
affirmed 2011 CarswellBC 1658, 2011 BCCA 286, additional reasons 2011 CarswellBC 2355, 2011 BCCA 366;
Demenuk v. Dhadwal, 2013 CarswellBC 3544, 2013 BCSC 2111 at para. 85; Casses v. Canadian Broadcasting
Corp., 2015 CarswellBC 3407, 2015 BCSC 2150 at para. 321, additional reasons 2016 CarswellBC 1426, 2016
BCSC 949; Taseko Mines Ltd. v. Western Canada Wilderness Committee, 2016 CarswellBC 146, 2016 BCSC
109, reversed in part on other grounds Taseko Mines Limited v. Western Canada Wilderness Committee,
2017 CarswellBC 3468, 2017 BCCA 431; Malak v. Hanna, 2017 CarswellBC 2685, 2017 BCSC 1739 at para.
247; Taseko Mines Limited v. Western Canada Wilderness Committee, 2017 CarswellBC 3468, 2017 BCCA 431
at para. 45. Weaver v. Ball, 2018 CarswellBC 356, 2018 BCSC 205 at para. 37; Wells v. Sears, 2006
CarswellNfld 114, 2006 NLTD 63 at para. 11, reversed on other grounds 2007 CarswellNfld 102, 2007 NLCA
21, leave to appeal refused (2007), 2007 CarswellNfld 297, 289 Nfld. & P.E.I.R. 276 (note) (S.C.C.); Nichol v.
Royal Canadian Legion, Ashby Branch No. 138, 2011 CarswellNS 236, 2011 NSSC 144, at para. 61, additional
reasons 2011 CarswellNS 342, 2011 NSSC 210. Moon v. Sher (2003), [2003] O.J. No. 2464, 2003 CarswellOnt
2406 (S.C.J.), additional reasons at (2004), 2004 CarswellOnt 5454 (S.C.J.), varied on other grounds (2004),
2004 CarswellOnt 4702, [2004] O.J. No. 4651, 192 O.A.C. 222, 246 D.L.R. (4th)440 (C.A.), affirmed (2004),
[2004] O.J. No. 3942, 2004 CarswellOnt 3936 (C.A.); Dundee Bancorp Inc. v. Fairvest Corp. (2005), [2005] O.J.
No. 2699, 2005 CarswellOnt 2788 (S.C.J.), at para. 31; Hakim v. Laidlaw Transit Ltd., 2007 CarswellOnt 2051,
[2007] O.J. No. 1318 (S.C.J.), at para. 14; Manson v. John Doe, 2013 CarswellOnt 1308, 2013 ONSC 628 (S.C.J.)
at para. 21. See also Cunningham J. in Luft v. Taylor, Zinkhofer & Conway, 2016 CarswellAlta 543, 2016
ABQB 182, varied 2017 CarswellAlta 1183, 2017 ABCA 228, additional reasons Luft v. Taylor, 2017
CarswellAlta 1525, 2017 ABCA 271, leave to appeal refused Donald Vance Luft and Susan Anne Luft v.
Taylor, Zinkhofer & Conway, et al., 2018 CarswellAlta 1113 (S.C.C.); Kent v. Martin, 2016 CarswellAlta 1069,
2016 ABQB 314, additional reasons 2017 CarswellAlta 66, 2017 ABQB 27, varied 2018 CarswellAlta 1019,
2018 ABCA 202; Leenen v. Canadian Broadcasting Corp. (2000), 2000 CarswellOnt 1417, 48 O.R. (3d) 656 at
674 (S.C.J.), additional reasons at (September 11, 2000), Doc. 99908/96 (Ont. S.C.J.); Brent v. Nishikawa, 2016
CarswellOnt 10561, 2016 ONSC 4297 (S.C.J.), additional reasons 2016 CarswellOnt 13520, 2016 ONSC 5260
(S.C.J.). Tugendhat J. in John v. Guardian News & Media Ltd., [2008] EWHC 3066 (Q.B.) at para. 16,
expressed similar concerns as Abella J. in Color Your World Corp. in examining the issue in the context of
the Strasbourg jurisprudence. He said: "I do not read these authorities as saying that a judge hearing a
meaning application may more safely err on one side than on the other. That would not be consistent
with the overriding objective. If the judge does err in holding words to be incapable of bearing a meaning
pleaded by a claimant, then he deprives the claimant of his right to vindicate his reputation before a
court. If the judge errs in holding words to be capable of a meaning pleaded by a claimant, then the
defendant is wrongly burdened with defending libel proceedings. This can be a very onerous burden and
one which interferes with the right of freedom of expression." Quoted in Dell'olio v. Associated
Newspapers Ltd., [2011] EWHC 3472 (Q.B.) at para. 10; John v. Times Newspapers Ltd., [2012] EWHC 2751
(Q.B.) at para. 18. Parkes J. in Hamaizia v. The Commissioner of Police for the Metropolis, [2014] EWHC
3408 (Q.B.) at para. 17, agreed with the Tugendhat J's "warning of the Scylla and Charybdis between
which the judge must steer a course: setting too low a meaning may deprive the claimant of his right to
vindication before a court, and setting it too high may wrongly burden the defendant with libel
proceedings which cannot be defended. Either result would be likely to result in violation of a Convention
right."
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251 Merkel J. in Nixon v. Slater & Gordon (2000), 175 Aust. L.R. 15 (Fed. Ct.).
252 Per Clarke J.A. in John Fairfax & Sons Ltd. v. Foord (1988), 12 N.S.W.L.R. 706 at 721 (C.A.). In Lewis v.
Daily Telgraph Ltd., [1963] 1 Q.B. 340 at 374 (C.A.), affirmed [1964] A.C. 259 (H.L.), Pearce L.J. said: "When
persons publish words that are imprecise, ambiguous, loose, fanciful or unusual, there is room for a wide
variation of reasonable opinion on what the words mean or connote. The publisher can hardly complain
in such a case if he is reasonably understood as having said something that he did not mean. But when
words with a precise and well-known meaning are used without the addition of any expressions which
could impart some other flavour to them, it is not fair to twist them from their normal sense". Quoted in
Nixon v. Slater & Gordon (2000), 175 Aust. L.R. 15 at 24-25 (Fed. Ct.); Nationwide News Pty Ltd v. Murphy,
[1999] NSWCA 118, at para. 16. In Griffith v. John Fairfax Publications Pty Ltd, [2004] NSWCA 300, at para.
19, Tobias J.A. said: "There is a wide degree of latitude given to the capacity of the matter complained of to
convey particular imputations where the words published are imprecise, ambiguous. loose, fanciful or
unusual." See also Klason v. Australian Capital Territory (2003), 177 F.L.R. 216 at 230, [2003] A.C.T.S.C. 104
where Crispin J. said that "a wide degree of latitude will be attributed to the capacity of the ordinary
reasonable member of society to draw adverse imputations where the language employed has been
imprecise, ambiguous or loose". See also Waterhouse v. The Age Company Ltd., [2011] NSWSC 159; Rose v.
Corby, [2014] NSWCA 227; Macquarie Bank Ltd. v. Nationwide News Pty. Ltd., [2009] ACTSC 9. For a good
example of a word having an ambiguous meaning, see France v. Gaston, 11 Conn.Supp. 1 (1942) where the
court had to decide whether the word "Madam" used by the defendant to address the plaintiff was a word
of respect or a word of scorn suggesting some immoral behavior.
253 Com. v. Kneeland, 20 Pick. (37 Mass.) 206 (1838). In this regard, Shaw C.J. said: "If...obscure and
ambiguous language is used, or language which is figurative or ironical, courts and juries will understand
it according to its true meaning and import, and the sense in which it was intended, to be gathered from
the context, and from all the facts and circumstances under which it was used." Id., at 216. Quoted in
Seller v. Jenkins, 97 Ind. 430 (1884).
254 "[A]llowance has to be made when an article is opaquely written. Thus, one has to err on the side of
generosity". Per Eady J. in Johnson v. MGN Ltd., [2009] EWHC 1481 (Q.B.) at para. 21.
255 "Where words have been used which are imprecise, ambiguous or loose, a very wide latitude will be
ascribed to the ordinary person to draw imputations adverse to the subject. That is the price which
publishers must pay for the use of loose language." Per Kirby J. in Chakravarti v. Advertiser Newspapers
Ltd. (1998), 154 Aust. L.R. 294 at 335 (H.C.). Quoted in whole or part in Trkulja v. Google LLC, [2018] HCA
25 at para. 32; Nixon v. Slater & Gordon (2000), 175 Aust. L.R. 15 at 25 (Fed. Ct.). See also Kelson v. David
Syme & Co. Pty. Ltd., [1998] S.C.A.C.T. 60; Magub v. Hinchliffe, [2004] Q.S.C. 4; John Fairfax Publications Pty.
Ltd. v. ACP Publishing Pty. Ltd., [2005] A.C.T.C.A. 12. In Gibson v. Williams, 4 Wend. 320 (1830), Sustherland
J. said: "A defendant who will couch his slanders in ambiguous terms, in the hope of blasting the
reputation of his neighbor, without incurring any legal responsibility, can not claim an indulgent
construction of his words, either from the court or the jury." In a slightly different context, Southin J. in
Kalaman v. Singer Valve Co. (1997), 1997 CarswellBC 1459, 38 B.C.L.R. (3d) 331 at 360 (C.A.), after noting
that persons do frequently understand what is communicated even though the intended meaning is ill
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expressed or not expressed at all, used the following limerick attributed to Anon:
"There was a young lady from Kent
Who said she knew what it meant
When men asked her to dine
Gave her cocktails and wine
She knew what it meant but she went."
Quoted in Guccione v. Bell (1998), 1998 CarswellAlta 664, 229 A.R. 365 at 373 (Master).
256 "[P]ublishers are entitled to use colourful and seductive language, but in using it they may run the
risk of seducing readers into believing only what is colourful and on occasions scandalous, rather than
the facts conveyed by straight reportage." Per Callinan J. in John Fairfax Publications Pty Ltd. v. Rivkin
(2003), 201 Aust. L.R. 77 (H.C.), at para. 187. Quoted in Mahommed v. Channel Seven Sydney Pty Ltd, [2006]
NSWCA 213, at para. 26.
257 "It was common ground that the Court is entitled to reach its own conclusions on meaning, and is not
required to adopt meanings advanced by either party." Per Dingemans J. in Bokova v. Associated
Newspapers Ltd, [2018] EWHC 320 (Q.B.). See also Butt v. Secretary of State for the Home Department,
[2017] EWHC 2619 (Q.B.).
258 Stocker v. Stocker, [2018] EWCA Civ 170.
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