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Counsel: Mark Wiffen, for Appellants
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Doherty J.A.:
A. INTRODUCTION
1 Freedom of expression is a constitutionally-protected right in Canada. The free and open expression of divergent, competing,
and strong viewpoints on matters of public interest is essential to personal liberty, self-fulfillment, the search for the truth, and
the maintenance of a vibrant democracy.
2
From time to time, those who are the target of criticism resort to litigation, not to vindicate any genuine wrong done to
them, but to silence, intimidate, and punish those who have spoken out. Litigation can be a potent weapon in the hands of the
rich and powerful. The financial and personal costs associated with defending a lawsuit, particularly one brought by a deeppocketed plaintiff determined to maximize the costs incurred in defending the litigation, can deter even the most committed
and outspoken critic.
3
Lawsuits brought to silence and/or financially punish one's critics have come to be known as Strategic Lawsuits Against
Public Participation ("SLAPP"). Defamation lawsuits, perhaps because of the relatively light burden the case law places on the
plaintiff, have proved to be an ideal vehicle for SLAPPs.
4
SLAPPs have been part of the litigation landscape in North America for decades: Michaelin Scott & Chris Tollefson,
"Strategic Lawsuits Against Public Participation: The British Columbia Experience" (2010) 19:1 R.E.C.I.E.L. 45, at 45. They
have evoked various legislative responses sometimes referred to as Anti-SLAPP legislation. This appeal and the others heard
with it require this court, for the first time, to interpret Ontario's Anti-SLAPP legislation.
5
The first Anti-SLAPP legislation in Ontario was introduced in December 2008 by way of a private member's bill. That
Bill did not get past first reading: Bill 138, Protection of Public Participation Act 2008, 1st Sess., 39th Leg., Ontario, 2008. In
2010, Ontario struck an advisory panel to examine the SLAPP phenomenon and make recommendations as to the appropriate
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legislative response. In October 2010, that panel recommended Anti-SLAPP legislation: Anti-SLAPP Advisory Panel, Report
to the Attorney General (Ontario: Ministry of the Attorney General, 2010). In November 2015, Bill 52, the Protection of Public
Participation Act, 2015, came into force: S.O. 2015, c. 23 (the "Act"). The Act applied to any action commenced on or after
December 1, 2014.
6
The Act amended various statutes, including the Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA"). Section 3 of the
Act introduced ss. 137.1 to 137.5 to the CJA. Those sections created a new pretrial procedure allowing defendants to move
expeditiously and early in the litigation for an order dismissing claims arising out of expressions by defendants on matters of
public interest. The sections are attached as Appendix A to these reasons.
7 Stripped to its essentials, s. 137.1 allows a defendant to move any time after a claim is commenced for an order dismissing
that claim. The defendant must demonstrate that the litigation arises out of the defendant's expression on a matter relating to the
public interest. If the defendant meets that onus, the onus shifts to the plaintiff to demonstrate that its lawsuit clears the meritsbased hurdle in s. 137.1(4)(a) and the public interest hurdle in s. 137.1(4)(b). The details of the legislation are analyzed below.
B. THE SECTION 137.1 APPEALS BEFORE THE COURT
8 In April 2016, the appellants, Pointes Protection Association ("Pointes") and individual members of its executive committee
(referred to collectively as "Pointes" or "the defendants"), brought a motion under s. 137.1 of the CJA to dismiss an action that had
been brought against them by 1704604 Ontario Ltd. ("170 Ontario") for breach of contract. In that lawsuit, 170 Ontario alleged
that the defendants had breached the terms of a Settlement Agreement (the "Agreement") when one of the defendants gave
evidence in a proceeding before the Ontario Municipal Board ("OMB"). 170 Ontario claimed that the terms of the Agreement
prohibited the defendants from advancing, through the evidence of one of the defendants, the opinions offered before the OMB.
9
The motion judge dismissed the defendants' motion and ordered that the action proceed. The defendants appealed to this
court pursuant to s. 6(1)(d) of the CJA. That section provides a right of appeal from "an order made under s. 137.1".
10
The appeal was argued in December 2016. This court had not previously considered s. 137.1 of the CJA. During oral
argument, counsel referred to decisions made on s. 137.1 motions brought in other proceedings. Some of those decisions were
under appeal to this court.
11
After oral argument, the panel reserved judgment. Upon further consideration, the panel decided that, in fairness to all
concerned, the outstanding appeals involving the proper interpretation of s. 137.1 should be heard together before the same
panel. Unfortunately, that meant that this appeal had to be reargued before a different panel.
12
Six appeals were heard together. 1 The court reserved judgment. All of the appeals require an interpretation of various
components of s. 137.1. There are also discrete issues raised in each appeal.
13
In these reasons, I will set out my understanding of the various provisions of s. 137.1. I will also address the specific
arguments raised in this appeal. When I consider the other appeals, I will not repeat my s. 137.1 analysis. I will, however,
address the specific issues raised in those appeals.
C. THE POINTES LITIGATION
14
170 Ontario wanted to develop a 91-lot subdivision in the west end of Sault Ste. Marie. It needed the approval of the
Sault Ste. Marie Region Conservation Authority ("SSMRCA") and the Sault Ste. Marie City Council ("City Council").
15 Pointes is a not-for-profit corporation incorporated in 2008 specifically to provide a coordinated response on behalf of some
area residents to 170 Ontario's development proposal. Pointes opposed the proposed development on environmental grounds.
16
170 Ontario first went to the SSMRCA. Its initial application failed, but a second succeeded and SSMRCA passed the
necessary resolutions.
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17
Pointes brought an application for judicial review of the SSMRCA's decision. Pointes sought a declaration that the
SSMRCA resolutions were "illegal" and beyond the SSMRCA's jurisdiction.
18
While the judicial review application was pending in the Divisional Court, 170 Ontario sought the approval of the City
Council. The proposed development required an amendment to the City's official plan. In July 2013, the City Council turned
down 170 Ontario's application. 170 Ontario appealed to the OMB. Pointes was granted standing in the proceeding before the
OMB.
19
In September 2013, while Pointes's application for judicial review and 170 Ontario's appeal to the OMB were both
pending, the parties settled the judicial review proceeding. The signatories to the Agreement included 170 Ontario, Pointes,
and the individual members of Pointes's executive committee. Each of the individual members acknowledged that he or she
was bound by the terms of the Agreement.
20 Under the terms of the Agreement, Pointes's judicial review application was to be dismissed on consent without costs. 170
Ontario agreed that it would not seek the costs of an earlier successful motion it had brought in the Divisional Court for security
for costs on the judicial review application. In December 2013, the judicial review application was dismissed on consent in
accordance with the terms of the Agreement.
21
In addition to bringing the judicial review proceedings to an end, the terms of the Agreement also put limitations
on the future conduct of Pointes and the individual members of the executive who signed the Agreement. In para. 4 of the
Agreement, the defendants agreed that they would take no further court proceedings seeking the same or similar relief that had
been sought in their judicial review application. In para. 6, the key provision in 170 Ontario's subsequent breach of contract
action, the defendants promised that in any proceeding before the OMB, or in any other subsequent legal proceeding, they
would not advance the position that the SSMRCA resolutions were illegal, invalid, or contrary to the relevant environmental
legislation. The defendants also undertook to not advance any claim that the SSMRCA had exceeded its jurisdiction by acting
without reasonable evidence to support its decision, or by considering extraneous factors in passing the resolutions allowing
the development to proceed.
22 170 Ontario proceeded with its appeal to the OMB from the City Council's refusal to amend the official plan. In the course
of the OMB hearing, Pointes called Peter Gagnon, its president and a signator of the Agreement. Over the objection of counsel
for 170 Ontario, Mr. Gagnon testified that, in his opinion, the proposed development would result in significant loss of coastal
wetlands, thereby causing substantial environmental damage. Mr. Gagnon had given similar evidence before the SSMRCA.
23
In February 2015, the OMB dismissed 170 Ontario's appeal. In doing so, Member Taylor held that the proposed
development did not "have appropriate regard for the effective development on matters of provincial interest", and specifically
that the proposed development was "not in the public interest as it relates to the loss of coastal wetland". Member Taylor
preferred Mr. Gagnon's opinions to those of 170 Ontario's expert. The development has not proceeded. 2
24 About six months after the OMB dismissed 170 Ontario's appeal, 170 Ontario sued the defendants for breach of contract. In
its Statement of Claim, 170 Ontario asserted that the defendants had breached the terms of the Agreement when Mr. Gagnon gave
evidence at the OMB concerning the proposed development's negative impact on the wetlands and the associated environmental
consequences. 170 Ontario claimed that those very matters had been considered by the SSMRCA. According to the Statement
of Claim, it was "implicit in the [Agreement] ... that the wetlands issue was settled".
25
The defendants did not file a defence, but responded with a motion under s. 137.1 for an order dismissing 170 Ontario's
claim. The defendants alleged that Mr. Gagnon's testimony, which provided the factual basis for the alleged breach of contract,
related to the environmental impact of the proposed development, a matter of public interest. The defendants further argued
that 170 Ontario could not meet its onus under either branch of s. 137.1(4), and thus that the action should be dismissed.
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26 The motion judge accepted that the lawsuit related to expression on a matter of public interest. The burden therefore fell
on 170 Ontario to demonstrate that the action should be allowed to proceed. The motion judge concluded that 170 Ontario had
discharged that burden. He dismissed the defendants' s. 137.1 motion and directed that the action should proceed.
D. THE LEGISLATION
(i) The Legislative History of Section 137.1
27 The language of a statute must take centre stage in the statutory interpretation process. However, legislative purpose and
intent provide important context in discerning the meaning of the legislation. Legislative history, including Hansard evidence
to a limited extent, can provide insight into legislative purpose and intent: see Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27
(S.C.C.), at paras. 31 and 35; R. v. Summers, 2014 SCC 26, [2014] 1 S.C.R. 575 (S.C.C.), at para. 51. Unlike many statutory
provisions, s. 137.1 has a clear legislative history. I will briefly review that history before turning to the language of s. 137.1.
28
The pertinent history of Ontario's Anti-SLAPP legislation begins with the 2010 Report of the Anti-SLAPP Advisory
Panel to the Attorney General. Many of the Panel's recommendations ultimately found their way into the legislation.
29
In the Report, the Panel recognized the need to protect and foster a broad spectrum of expression relating to matters
of public interest. The Panel proposed a pretrial procedure designed to quickly and inexpensively identify and dismiss those
unmeritorious claims that unduly entrenched on an individual's right to freedom of expression on matters of public interest.
The Panel observed, at para. 18 of its Report:
The legislation should therefore state that the purpose of the statute is to expand the democratic benefits of broad
participation in public affairs and to reduce the risk that such participation will be unduly hampered by fear of legal action.
It would seek to accomplish these purposes by encouraging the responsible exercise of free expression by members of the
public on matters of public interest and by discouraging litigation and related legal conduct that interferes unduly with
such expression.
30 The Panel recognized, however, that other interests that could conflict with freedom of expression also deserved vindication
through the legal process, stating, at paras. 36-37:
The fact that a legal action may have an adverse effect on the ability of persons to participate in discussion on matters of
public interest should not be sufficient to prevent the plaintiff's action from proceeding. The protection and promotion of
such expression should not be a cover for expression that wrongfully harms reputational, business or personal interests
of others.
Conversely, the fact that a plaintiff's claim may have only technical validity should not be sufficient to allow the action to
proceed. If an action against expression on a matter of public interest is based on a technically valid cause of action but
seeks a remedy for only insignificant harm to reputation, business or personal interests, the action's negative impact on
freedom of expression may be clearly disproportionate to any valid purpose the litigation might serve.
31
The Panel identified a two-pronged approach for distinguishing between those claims that sought to unduly limit a
defendant's freedom of expression and those claims that legitimately sought to vindicate a wrong suffered as a result of a
defendant's exercise of his or her freedom of expression. The first prong looked to the merits of the plaintiff's claim. The second
sought to measure the public interest served by allowing the plaintiff's action to proceed against the harm caused by that action
to the defendant's freedom of expression: see paras. 37-38.
32 Ultimately, the two-pronged approach suggested by the Panel was tracked in Ontario's Anti-SLAPP legislation, although
the public interest balancing described in the legislation is somewhat different than that proposed by the Panel: see ss. 137.1(4)
(a) and (b).
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33
The comments of the Attorney General at the time the proposed legislation received second reading shed further light
on its purpose and intent:
[TRANSLATION:] The purpose of the Bill is to protect freedom of expression.... It aims to achieve a significant balance,
to the benefit of all parties to a dispute.... Balance is a constant theme: the need to strike a balance that will end abusive
litigation while allowing legitimate actions.
.....
[The Bill] does not create a so-called "licence to slander". Instead, the Bill aims to protect expression on matters of public
interest. What the Bill would do is let a court review lawsuits brought against such expression at an early stage. It would
then be up to the court to decide whether the expression at issue is likely to cause serious harm. If so, the court may allow
the lawsuit to continue in the normal course of litigation.
I strongly believe that the law must defend reputation, but not at any cost and not in every case. I do not believe that a mere
technical case - without actual harm - should be allowed to suppress the kind of democratic expression that is crucial for
our democracy: Ontario, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 1st Sess., No. 41A (10
December 2014), at pp. 1971-72 (Hon. Madeleine Meilleur).
[Emphasis added.]
34 At third reading, the Attorney General again emphasized that the purpose of the legislation was not to short-circuit actions
involving "truly harmful defamatory attack[s]". She explained:
This Bill would provide a process for the courts to evaluate whether free expression on a matter of public interest should be
subject to a lawsuit by having the courts make an evaluation in several steps. First, the views expressed by a citizen must
be on a matter of public interest and not simply a private quarrel or personal allegations. Second, there must be grounds to
believe that the case can succeed on its merits. Finally, there must be some likely harm to the party that starts the lawsuit.
[TRANSLATION:] Thus, a citizen cannot be silenced or punished for the simple reason that the person who is the target of
the expression is not happy. The court must be satisfied that the harm done is more than the value of freedom of expression
in the public interest: Ontario, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 1st Sess., No. 112
(27 October 2015), at p. 6017 (Hon. Madeleine Meilleur).
[Emphasis added.]
(ii) Overview of the Legislation
35
The section of the Act that introduced ss. 137.1 to 137.5 into the CJA is entitled "Prevention of Proceedings that Limit
Freedom of Expression on Matters of Public Interest (Gag Proceedings)". While the title of a legislative provision is far from
determinative of its meaning, this title explicitly indicates that the purpose of the legislation is to prevent the use of litigation
to "gag" those who would speak out or who have spoken out on matters of public interest.
36

Section 137.1(1) begins with a statement of the purposes of the provision:
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
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37 The purposes set down in s. 137.1(1) leave no doubt that the legislation was intended to promote free expression on matters
of public interest by "discouraging" and "reducing the risk" that litigation would be used to "unduly" limit such expression.
38 To achieve the purposes set down in s. 137.1(1), s. 137.1(3) creates a new pretrial remedy. A defendant may move at any
time after the proceeding is commenced for an order dismissing the proceeding: s. 137.2(1). Section 137.1(3) reads, in part:
[A] judge shall, subject to subsection (4), dismiss the proceeding against the person if the person satisfies the judge that
the proceeding arises from an expression made by the person that relates to a matter of public interest.
39

The word "expression" is defined broadly in s. 137.1(2) as:
[A]ny communication, regardless of whether it is made verbally or non-verbally, whether it is made publicly or privately,
and whether or not it is directed at a person or entity.

40

The phrase "a matter of public interest" in s. 137.1(3) is not defined in the legislation.

41
Standing alone, s. 137.1(3) would lead to the dismissal of many meritorious claims. To achieve the appropriate balance
described by the Panel and the Attorney General at the time, subsection (3) is subject to subsection (4). That section provides
that claims that would otherwise be dismissed under subsection (3) shall not be dismissed if the plaintiff (the responding party
on the motion) satisfies the motion judge of two things. First, the plaintiff must clear a merits-based hurdle in s. 137.1(4)(a).
That subsection requires that the plaintiff satisfy the motion judge that:
[T]here are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding.
42 If the plaintiff clears the merits hurdle in s. 137.1(4)(a), it must also clear the public interest hurdle in s. 137.1(4)(b). That
provision requires that the plaintiff satisfy the motion judge that:
[T]he harm likely to be or have been suffered by the responding party [plaintiff] as a result of the moving party's
[defendant's] expression is sufficiently serious that the public interest in permitting the proceeding to continue outweighs
the public interest in protecting that expression.
43 Various provisions in s. 137.1 contain procedural rules intended to expedite the hearing of the s. 137.1 motion and reduce
the costs associated with bringing the motion: see ss. 137.1(6), 137.2, and 137.3. Other provisions stay the action in which
the motion is brought pending the outcome of the motion: see ss. 137.1(5) and 137.4. Still other provisions potentially impose
significant cost consequences on plaintiffs whose claims are dismissed on a s. 137.1 motion, while at the same time providing
that plaintiffs who successfully defeat s. 137.1 motions should not, in the normal course, receive their costs of the motion: see
ss. 137.1(7) and 137.1(8).
44
Section 137.1(9) is a unique provision. It allows the motion judge to award damages to the defendant (moving party)
if the defendant is successful in having the proceedings dismissed and satisfies the motion judge that the plaintiff brought the
proceedings "in bad faith or for an improper purpose".
45 The purpose of s. 137.1 is crystal clear. Expression on matters of public interest is to be encouraged. Litigation of doubtful
merit that unduly discourages and seeks to restrict free and open expression on matters of public interest should not be allowed
to proceed beyond a preliminary stage. Plaintiffs who commence a claim alleging to have been wronged by a defendant's
expression on a matter of public interest must be prepared from the commencement of the lawsuit to address the merits of the
claim and demonstrate that the public interest in vindicating that claim outweighs the public interest in protecting the defendant's
freedom of expression.
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46

Significantly, the Act does not, except in a minor way, alter the substantive law as it relates to claims based on expressions

on matters of public interest. 3 There are no new defences created for those who speak out on matters of public interest. The law
of defamation remains largely unchanged. Similarly, nothing in the Act affects the substantive law applicable to 170 Ontario's
breach of contract claim.
47

Nor does s. 137.1 invoke the abuse of process model favoured in the now repealed British Columbia Anti-SLAPP

legislation. 4 Aside from the discretionary damages provision in s. 137.1(9), s. 137.1 does not fix on the plaintiff's purpose or
motive in bringing the claim as the determining factor, but instead assesses the potential merits of the claim and the effects of
permitting the claim to proceed on competing components of the public interest. The emphasis on the litigation's effect over its
purpose is said to provide a more streamlined and accurate assessment of the legitimacy of the claims: Anti-SLAPP Advisory
Panel, at paras. 32-35. That said, the purpose of the lawsuit can be an important consideration on a s. 137.1 motion. If the motion
judge determines that the plaintiff's actual purpose in bringing in the lawsuit was to "gag" the target of the lawsuit on a matter
of public interest, it seems highly unlikely that the lawsuit would clear the public interest hurdle in s. 137.1(4)(b).
48
Instead of creating new defences, removing or modifying existing causes of action, or providing for a more vigorous
abuse of process remedy, s. 137.1 seeks to achieve the purposes stated in s. 137.1(1) by first, distinguishing between claims
that arise from an expression that relates to a matter of public interest and other claims, and second, by providing for the early
and inexpensive dismissal of claims based on expressions relating to matters of public interest, either because those claims lack
sufficient merit to proceed, or because the public interest is, on balance, not served by allowing the action to proceed to an
adjudication on the full merits.
49 While the purpose of s. 137.1 is clear, as is often the case, the devil is in the details of the procedure created by s. 137.1.
I turn now to those details.
(iii) Section 137.1(3): The Threshold Requirement
50

For convenience, I repeat the section:
[A] judge shall, subject to subsection (4), dismiss the proceeding against the person if the person satisfies the judge that
the proceeding arises from an expression made by the person that relates to a matter of public interest.

51 Section 137.1(3) puts the onus on the defendant (moving party) to satisfy the motion judge that: (i) the proceedings arise
from an expression made by the defendant, and (ii) the expression relates to a matter of public interest. The word "satisfies"
indicates that the defendant must establish both criteria on the balance of probabilities.
52

Expression, as defined in s. 137.1(2) (see above at para. 39), includes non-verbal communication and private

communications. 5 A legal proceeding arises from an expression if that expression grounds the plaintiff's claim in the litigation.
A motion judge reviewing the claim should have little difficulty deciding whether the defendant has established that a claim
arises from an expression made by the defendant. Only those claims are subject to s. 137.1.
53 If the claim arises from an "expression", the defendant must also show, on the balance of probabilities, that the expression
"relates to a matter of public interest". That phrase is not defined.
54
The phrase "public interest" is used in two different ways in s. 137.1. In s. 137.1(4)(b), the phrase is used as a noun to
refer to evaluations of the societal interests served by each of the defendant's expression and the plaintiff's claim. The phrase
"public interest" as used in s. 137.1(3) (and s. 137.1(1)) has a different meaning. It modifies the word "matter", which refers
to the subject matter of the expression giving rise to the claim. The subject matter of the expression must be one that is "of
public interest". The "public interest" as referred to in s. 137.1(3) is determined by asking - what is the expression about, or
what does it pertain to?
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55
The phrase "public interest" in s. 137.1(3) is not qualified in any way. It does not require that the expression actually
furthers the public interest. A qualitative assessment of the expression's impact on the issue to which it is directed is not part
of the s. 137.1(3) inquiry. Nothing in the section justifies any distinction among expressions based on the quality, merits, or
manner of the expression. An expression that relates to a matter of public interest remains so if the language used is intemperate
or even harmful to the public interest. For example, a statement relating to a matter of public interest that is demonstrably false
is nonetheless an expression relating to a matter of public interest: see Anti-SLAPP Advisory Panel, at paras. 28-31.
56
In reading s. 137.1(3) expansively to capture all expressions that relate to matters of public interest, one must bear in
mind that the defendant who satisfies its onus under that subsection is not entitled to any relief. A finding in favour of the
defendant under s. 137.1(3) only opens the claim to examination under both components of s. 137.1(4). That section provides
the mechanism for separating claims arising from expressions on matters relating to public interest that should be allowed to
proceed from those that should not. Nonetheless, passing the threshold requirement in s. 137.1(3) is significant in that it moves
the burden of persuasion to the plaintiff (responding party) to satisfy the motion judge that the action should proceed.
57
A broad reading of the phrase "public interest" in s. 137.1(3) is consistent with the purposes described in s. 137.1(1).
Any lawsuit that attacks a defendant's expression on a matter of public interest has the potential to unduly discourage public
discourse on matters of public interest. Mitigating that risk is best achieved by allowing wide access to the pretrial remedy
provided by s. 137.1. The ultimate availability of the remedy will depend on the proper application of s. 137.1(4).
58
What is "a matter of public interest"? Like virtually all of the motion judges who have wrestled with this issue, I find
considerable assistance in the judgment of the Supreme Court of Canada in Grant v. Torstar Corp., 2009 SCC 61, [2009] 3
S.C.R. 640 (S.C.C.). In that case, the court, following the path cut by this court in Cusson v. Quan, 2007 ONCA 771, 87 O.R.
(3d) 241 (Ont. C.A.), at paras. 133-44, rev'd on other grounds, 2009 SCC 62, [2009] 3 S.C.R. 712 (S.C.C.), recognized a defence
of responsible communication on matters of public interest. Chief Justice McLachlin's analysis of the meaning of "matters
of public interest", at paras. 99-109, in the context of establishing the borders of the new defence, is properly applied to the
interpretation of the phrase, "a matter of public interest" in s. 137.1(3).
59
There is no exhaustive list of topics that fall under the rubric "public interest". Some topics are inevitably matters of
public interest. The conduct of governmental affairs and the operation of the courts come to mind. Other topics may or may not
raise matters of public interest, depending on the specific circumstances: Grant v. Torstar Corp., at paras. 103-106.
60
The context of a particular expression can be crucial in determining whether that expression relates to a matter of
public interest. If the expression that gives rise to the lawsuit is part of a broader communication, the subject matter of the
impugned expression is determined by reference to the communication as a whole: Grant v. Torstar Corp., at para. 101. There
is a distinction between statements or other expressions that make a reference to something of public interest and expressions
that relate to a matter of public interest. Section 137.1(3) captures only the latter. A brief incidental reference to a topic capable
of relating to a matter of public interest, in the course of a lengthy exchange of communications devoted to a purely private
dispute between the parties, may not be regarded as an expression relating to a matter of public interest. However, the same
comment in another context may be regarded as relating to a matter of public interest. 6 The distinction lies in the answer to the
question - what is the expression, when placed in its context and taken as a whole, about?
61 A matter of public interest must be distinguished from a matter about which the public is merely curious or has a prurient
interest: Grant v. Torstar Corp., at paras. 102, 105. Public people are entitled to private lives. Expressions that relate to private
matters are not converted into matters relating to the public interest merely because those expressions concern individuals in
whom the public have an interest or involve topics that may titillate and entertain.
62
An expression can relate to a matter of public interest without engaging the interest of the entire community, or even
a substantial part of the community. It is enough that some segment of the community would have a genuine interest in the
subject matter of the expression: Grant v. Torstar Corp., at paras. 102 and 105.
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63 Public interest does not turn on the size of the audience. Especially in today's world, communications on private matters
can find very large audiences quickly. On the other hand, statements between two people can relate to matters that have a strong
public interest component.
64
Finally, since the promotion of the open exchange of information and opinions on matters of public interest is one of
the overarching purposes animating s. 137.1, the characterization of the expression as a matter of public interest will usually be
made by reference to the circumstances as they existed when the expression was made.
65
In summary, the concept of "public interest" as it is used in s. 137.1(3) is a broad one that does not take into account the
merits or manner of the expression, nor the motive of the author. The determination of whether an expression relates to a matter
of public interest must be made objectively, having regard to the context in which the expression was made and the entirety of
the relevant communication. An expression may relate to more than one matter. If one of those matters is a "matter of public
interest", the defendant will have met its onus under s. 137.1(3).
66 When deciding whether an expression relates to a matter of "public interest", the motion judge will apply the legal principles
from Grant v. Torstar Corp. to the relevant circumstances of the case as determined by the motion judge. The application of a
legal standard to a set of facts raises a question of mixed fact and law. Absent the identification of an extricable error of law
or a palpable and overriding factual error, an appellate court will defer to the motion judge's assessment: Housen v. Nikolaisen,
2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 33-35; Ledcor Construction Ltd. v. Northbridge Indemnity Insurance Co.,
2016 SCC 37, [2016] 2 S.C.R. 23 (S.C.C.), per Wagner J., as he then was, at paras. 35-36, and per Cromwell J. (concurring), at
paras. 100-101; Benhaim v. St-Germain, 2016 SCC 48, [2016] 2 S.C.R. 352 (S.C.C.), at paras. 36-39.
(iv) Section 137.1(4)(a): The Merits-Based Hurdle
67

If the defendant (moving party) clears s. 137.1(3), the inquiry moves on to s. 137.1(4)(a). That section reads:
A judge shall not dismiss a proceeding under subsection
(3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceedings.

68 The section puts the onus on the plaintiff (responding party). The word "satisfies" indicates that the balance of probabilities
is the applicable standard of proof. The more difficult question is, what is it that the plaintiff must prove on the balance of
probabilities?
69 Before examining the specific language of ss. 137.1(4)(a)(i) and (ii), I will address one argument made by some counsel
in the six appeals. They submit that the absence of the modifier "reasonable" in front of the phrase "grounds to believe" in s.
137.1(4)(a) is significant and signals a lower standard than would be applicable if the section required "reasonable grounds to
believe". I reject this argument. Although the word "reasonable" does not appear in the text, I think it is implicit. The section
requires a judicial assessment of the potential strength of the plaintiff's claim and the availability of any valid defence to the
claim. Judicial decision-making is antithetical to decisions based on unreasonable or speculative grounds. A statute that requires
a judge to have "grounds to believe" implicitly requires that those grounds be reasonable.
70
Broadly speaking, s. 137.1(4)(a) speaks to the potential merits of the lawsuit. Section 137.1(4)(a)(i) refers explicitly to
the "merit" of the "proceeding", which I take to be the merits of the claim the plaintiff must prove to succeed in the litigation.
Section 137.1(4)(a)(ii) addresses the absence of any "valid defence", which I take to mean any affirmative defence found in
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the statement of defence, if one has been filed, or specifically advanced in the material filed on the s. 137.1 motion by the
defendant. I will explain this further below.
71
The distinction drawn in s. 137.1(4)(a) between the merits of the plaintiff's claim and the validity of any defence can be
artificial in some circumstances. For example, in this case, 170 Ontario alleges a breach of contract and the dispute between
the parties revolves around the proper interpretation of their Agreement. It is impossible to separate the merits of 170 Ontario's
claim from the validity of any defence advanced by the defendants.
72
In defamation cases, however, the distinction drawn in s. 137.1(4)(a) makes sense. In those claims, there is a clear
demarcation between the elements of the tort that the plaintiff must prove, and the various affirmative defences that the defence
must prove if the plaintiff meets its initial onus: see Grant v. Torstar Corp., at paras. 28-29; Anti-SLAPP Advisory Panel, at
para. 69.
73 Turning to the specific language of ss. 137.1(4)(a)(i) and (ii), the interpretation must begin by recognizing the purpose of
s. 137.1. It provides a judicial screening or triage device designed to eliminate certain claims at an early stage of the litigation
process. Sections 137.1(4)(a) and (b) identify the criteria to be used in that screening process. Section 137.1 does not provide
an alternate means by which the merits of a claim can be tried, and it is not a form of summary judgment intended to allow
defendants to obtain a quick and favourable resolution of the merits of allegations involving expressions on matters of public
interest. Instead, the provision aims to remove from the litigation stream at an early stage those cases, which under the criteria
set out in the section, should not proceed to trial for a determination on the merits.
74
Judicial screening of claims at a pretrial stage occurs in both criminal and civil litigation. The purpose of the screening
process varies, as do the screening criteria. Judges engaged in pretrial screening generally do not make, however, findings of
fact in relation to the issues on which the litigation turns, credibility determinations, or any ultimate assessment of the merits
of a claim or a defence.
75
Put in the context of s. 137.1(4)(a), the motion judge must decide whether a trier could reasonably conclude that the
plaintiff's claim has "substantial merit", and that the defendant has "no valid defence". If the motion judge decides that both fall
within the range of conclusions reasonably available on the motion record, the plaintiff has met the onus under s. 137.1(4)(a).
If the plaintiff does not meet that onus, its claim will be dismissed.
76
The evaluation required by s. 137.1(4)(a) must be done having regard to both the context in which s. 137.1 motions
are brought and the procedures controlling those motions. A s. 137.1 motion is intended to be brought at an early stage of the
proceeding. The defendant is not even required to serve a statement of defence: s. 137.2(1). The motion must be heard within
60 days: s. 137.2(2). Cross-examination on affidavits or documentary evidence will usually be limited to a total of seven hours
for each side: s. 137.2(4). The timing of the motion and the limits on cross-examination are not conducive to either party putting
its "best foot forward", as is expected in summary judgment proceedings.
77
The motion records compiled by the parties on s. 137.1 motions will be more abbreviated than would be expected at a
later point in the proceedings. When assessing the merits for the purposes of s. 137.1(4)(a), the motion judge cannot approach
the record as if it were a trial record or even a r. 20 summary judgment record: Rules of Civil Procedure, R.R.O. 1990, Reg.
194. Those records undoubtedly allow for a more fulsome and thorough scrutiny of the merits of the claim and the validity of
any defence. The merits inquiry under s. 137.1(4)(a) will reflect the limits imposed by the nature of the record.
78 Motion judges must be careful that s. 137.1 motions do not slide into de facto summary judgment motions. If the motion
record raises serious questions about the credibility of affiants and the inferences to be drawn from competing primary facts,
the motion judge must avoid taking a "deep dive" into the ultimate merits of the claim under the guise of the much more limited
merits analysis required by s. 137.1(4)(a). If it becomes apparent to the motion judge that a proper merits analysis would go
beyond what could properly be undertaken within the confines of a s. 137.1 motion, I think the motion judge should advise
the parties that a motion for summary judgment would provide a more suitable vehicle for an expeditious and early resolution
of the claim. 7
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79 The specific inquiries required of the motion judge under s. 137.1(4)(a) must be responsive to the language of the section.
The motion judge must first satisfy himself or herself that there are reasonable grounds to believe that the claim has "substantial
merit". Again, I emphasize that it is not for the motion judge to decide whether he or she thinks that the claim has "substantial
merit". It is for the motion judge to determine whether it could reasonably be said, on an examination of the motion record,
that the claim has substantial merit.
80 The use of the word "substantial" to modify "merit" in s. 137.1(4)(a)(i) signals that the plaintiff must do more than simply
show that its claim has some chance of success. Attempts to give meaning to the phrase "substantial merit" by referencing
synonyms to the word "substantial" adds little to the interpretative exercise. A claim has "substantial merit" for the purposes of
s. 137.1 if, upon examination, the claim is shown to be legally tenable and supported by evidence, which could lead a reasonable
trier to conclude that the claim has a real chance of success.
81 The word "substantial", however, like the rest of the provision, takes its meaning from the nature of the s. 137.1 procedure
and the procedural limitations imposed by s. 137.1. It is one thing to describe a claim as having "substantial merit" in the context
of a motion brought in the early days of the litigation and on less than a full record. It is quite another to describe a fully litigated
claim at the end of a trial, or even on a motion for summary judgment, as having "substantial merit". Plaintiffs are not expected
to present a fully developed case in response to a s. 137.1 motion. A determination of whether the claim shows "substantial
merit" must take into account what can reasonably expected of the plaintiff at that point in the litigation.
82
While I have stressed that s. 137.1 motions are not a form of summary judgment, nor the proper forum in which to
make a detailed assessment of the ultimate merits of the case, I do not mean to suggest that a motion judge must simply take
at face value the allegations put forward by the parties on the motion. An evaluation of potential merit based on a "grounds to
believe" standard contemplates a limited weighing of the evidence, and, in some cases, credibility evaluations. Bald allegations,
unsubstantiated damage claims, or unparticularized defences are not the stuff from which "grounds to believe" are formulated.
Similarly, if on a review of the entirety of motion material, the motion judge concludes that no reasonable trier could find a
certain allegation or piece of evidence credible, the motion judge will discount that allegation or evidence in making his or
her evaluation under s. 137.1(4)(a). Once again, the question is not whether the motion judge views the evidence as credible,
but rather whether, on the entirety of the material, there are reasonable grounds to believe that a reasonable trier could accept
the evidence.
83 I would add two further observations with respect to the "no valid defence" requirement in s. 137.1(4)(a)(ii). That provision
requires the plaintiff to satisfy the motion judge that there are reasonable grounds to believe that the defendant has "no valid
defence" to the plaintiff's claim. The section would be unworkable if the plaintiff were required to address all potential defences
and demonstrate that none had any validity. I think the section contemplates an evidentiary burden on the defendant to advance
any proposed "valid defence" in the pleadings, and/or in the material filed on the s. 137.1 motion. That material should be
sufficiently detailed to allow the motion judge to clearly identify the legal and factual components of the defences advanced.
Once the defendant has put a defence in play, the persuasive burden moves to the plaintiff to satisfy the motion judge that there
are reasonable grounds to believe that none of the defences put in play are valid.
84 My second observation relates to the word "valid". I would interpret "valid" as meaning successful. The onus rests on the
plaintiff to convince the motion judge that, looking at the motion record through the reasonableness lens, a trier could conclude
that none of the defences advanced would succeed. If that assessment is among those reasonably available on the record, the
plaintiff has met its onus.
(v) Section 137.1(4)(b): The Public Interest Hurdle
85

For ease of reference, I repeat the section:
A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
.....
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(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
86 In some ways, s. 137.1(4)(b) is the heart of Ontario's Anti-SLAPP legislation. The section declares that some claims that
target expression on matters of public interest are properly terminated on a s. 137.1 motion, even though they could succeed on
their merits at trial. The "public interest" hurdle reflects the legislature's determination that the success of some claims that target
expression on matters of public interest comes at too great a cost to the public interest in promoting and protecting freedom of
expression. As explained by the Anti-SLAPP Advisory Panel, at para. 37 of its Report:
If an action against expression on a matter of public interest is based on a technically valid cause of action but seeks a
remedy for only insignificant harm to reputation, business or personal interests, the action's negative impact on freedom of
expression may be clearly disproportionate to any valid purpose the litigation might serve. The value of public participation
would make any remedy granted to the plaintiff an unwarranted incursion into the domain of protected expression. In such
circumstances, the action may also be properly regarded as seeking an inappropriate expenditure of the public resources
of the court system. Where these considerations clearly apply, the court should have the power to dismiss the action on
this basis.
87 Under s. 137.1(4)(b), the plaintiff (responding party) has the persuasive burden. The plaintiff must satisfy the motion judge
that the harm caused to it by the defendant's expression is "sufficiently serious" that the public interest engaged in allowing the
plaintiff to proceed with the claim outweighs the public interest in protecting the defendant's freedom of expression.
88 The harm suffered or likely to be suffered by the plaintiff as a consequence of the defendant's expression will be measured
primarily by the monetary damages suffered or likely to be suffered by the plaintiff as a consequence of the impugned expression.
However, harm to the plaintiff can refer to non-monetary harm as well. The preservation of one's good reputation or one's
personal privacy have inherent value beyond the monetary value of a claim. Both are tied to an individual's liberty and security
interests and can, in the appropriate circumstances, be taken into account in assessing the harm caused to the plaintiff by the
defendant's expression: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at paras. 117-21; Blencoe v.
British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307 (S.C.C.), at paras. 79-80.
89 In this case, 170 Ontario rests its case for the harm done to it by the defendants' expression, in part, on the assertion that the
defendants have interfered with 170 Ontario's reasonable expectation that its Agreement with the defendants had brought their
litigation to an end. 170 Ontario argues that the promotion of finality in litigation is an important societal and individual goal
and is properly reflected as part of the "public interest". I accept that interference with a reasonable expectation of finality in
litigation can amount to a harm suffered by the plaintiff, for the purposes of the balancing exercise required under s. 137.1(4)(b).
90
On the s. 137.1 motion, the plaintiff must provide a basis upon which the motion judge can make some assessment of
the harm done or likely to be done to it by the impugned expression. This will almost inevitably include material providing
some quantification of the monetary damages. The plaintiff is not, however, expected to present a fully-developed damages
brief. Assuming the plaintiff has cleared the merits hurdle in s. 137.1(4)(a), a common sense reading of the claim, supported
by sufficient evidence to draw a causal connection between the challenged expression and damages that are more than nominal
will often suffice.
91
The plaintiff cannot, however, rely on bald assertions in the statement of claim relating to damages, or on unsourced,
unexplained damage claims contained in the pleadings or affidavits filed on the s. 137.1 motion. The motion judge must be
able to make an informed assessment, at least at a general or "ballpark" level, about the nature and quantum of the damages
suffered or likely to be suffered by the plaintiff: see Able Translations Ltd. v. Express International Translations Inc., 2016
ONSC 6785, 410 D.L.R. (4th) 380 (Ont. S.C.J.), at paras. 85-95, aff'd 2018 ONCA 690 (Ont. C.A.); Thompson v. Cohodes,
2017 ONSC 2590 (Ont. S.C.J.), at paras. 33-38.
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92
Equally important to the quantification of damages, the plaintiff must provide material that can establish the causal link
between the defendant's expression and the damages claimed. Evidence of this connection will be particularly important when
the motion material reveals sources apart from the defendant's expression that could well have caused the plaintiff's damages.
93
Turning to the other side of the balancing exercise in s. 137.1(4)(b), the public interest in protecting the defendant's
freedom of expression, the motion judge must assess the public interest in protecting the actual expression that is the subject
matter of the lawsuit. On a general level, the importance of freedom of expression, especially on matters of public interest,
both to the individual and to the community, is well understood: see Grant v. Torstar Corp., at paras. 32-57. However, if the
defendant asserts a public interest in protecting its expression beyond the generally applicable public interest, the evidentiary
burden lies on the defendant to establish the specific facts said to give added importance in the specific circumstances to the
exercise of freedom of expression.
94 Unlike the "public interest" inquiry in s. 137.1(3), in which the quality of the expression or the motivation of the speaker
are irrelevant (see above at para. 65), both play an important role in measuring the extent to which there is a public interest in
protecting that expression. Not all expression on matters of public interest serves the values underlying freedom of expression in
the same way or to the same degree. For example, a statement that contains deliberate falsehoods, gratuitous personal attacks, or
vulgar and offensive language may still be an expression that relates to a matter of public interest. However, the public interest
in protecting that speech will be less than would have been the case had the same message been delivered without the lies,
vitriol, and obscenities: Able Translations Ltd., at paras. 82-84 and 96-103.
95
In addition to the quality of the expression and the defendant's motivation for making the expression, the consequences
of the plaintiff's claim will figure into the weight to be given to the public interest in protecting that expression. Evidence of
actual "libel chill" generated by the plaintiff's claim can be an important factor in the public interest evaluation required under
s. 137.1(4)(b): Able Translations Ltd., at para. 102.
96 The public interest evaluations required under s. 137.1(4)(b) cannot be reduced to an arithmetic-like calculation. It would
be misleading to pretend they can be. The assessments are qualitative and, to some extent, subjective. Because the balancing
of the competing public interests will often be determinative of the outcome of the s. 137.1 motion, and because the analysis
contains an element of subjectivity, it is crucial that motion judges provide full reasons for their s. 137.1(4)(b) evaluations.
97
If a motion judge provides full reasons, an appeal court must defer to the motion judge's balancing of the competing
interests under s. 137.1(4)(b), absent an identifiable legal error, or a palpable and overriding factual error. Deference is important,
as there is no reason to think that a simple recalibration of the competing interests by an appeal court will provide a more
accurate assessment.
98 In making the determination required under s. 137.1(4)(b), the motion judge will bear in mind that the plaintiff has the onus
under the legislation. In applying that burden, however, the motion judge must appreciate the very significant consequences to
the plaintiff if the motion is allowed under s. 137.1(4)(b). The courtroom door will be closed on the plaintiff even though the
claim may have ultimately succeeded on the merits. The Anti-SLAPP Advisory Panel envisioned this result only if the plaintiff
had a "technically valid cause of action" and had suffered "insignificant harm". The language of s. 137.1(4)(b) does not contain
those limitations. However, I think the Panel's words do describe the kind of case that should be removed from the litigation
process through s. 137.1(4)(b).
99 I will conclude my analysis of ss. 137.1(4)(a) and (b) with two observations that will hopefully be of some practical use.
First, the plaintiff's claim will be dismissed if the plaintiff cannot meet its persuasive burden under either ss. 137.1(4)(a) or (b). A
motion judge is under no obligation to address both. In some cases, and I think this may have particular application to defamation
claims, the public interest analysis under s. 137.1(4)(b) may well be more straightforward than the merits-based analysis required
under s. 137.1(4)(a). For example, if the defendant has demonstrated that the plaintiff has not suffered any significant harm and
has brought the lawsuit to silence or punish the defendant, the public interest analysis should be straightforward and lead to a
dismissal of the action without the need to engage in the more difficult and time-consuming merits-based analysis.
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100
Second, cases like the present, in which the claim turns on the interpretation of the language in a contract, do not fit
comfortably within the s. 137.1 analysis. The balancing of the public interest required under s. 137.1(4)(b) depends largely on
how one assesses the merits of the allegation that the defendant breached the contract. There would be little public interest in
protecting a defendant's right to make certain statements if the defendant had made a fully informed decision to bargain away
his or her right to make those statements in exchange for something of value to the defendant. Similarly, an assessment of the
harm suffered by the plaintiff by dismissing the claim would depend entirely on whether the plaintiff's interpretation of the
contract was correct.
101 Cases that turn on the interpretation of a contract are routinely addressed expeditiously and efficiently by way of summary
judgment motions under r. 20. With the benefit of hindsight, I would suggest that this is a case that could have been more
efficiently and expeditiously resolved by way of a timely summary judgment motion.
E. THE MERITS OF THIS APPEAL
102 170 Ontario submits that s. 137.1 is intended to apply only to true SLAPPs, that is, lawsuits with at best technical merit
brought in order to silence the defendant. 170 Ontario submits that this lawsuit was brought to recover damages for Pointes's
breach of contract. 170 Ontario notes that Pointes has fully and successfully participated in the various proceedings related to 170
Ontario's proposed land development. Pointes's participation preceded this lawsuit. 170 Ontario asks: how could bringing this
lawsuit, after Pointes had successfully opposed the development, silence or deter Pointes in its opposition to the development?
103 It may well be that this litigation does not have the clear markings of a classic SLAPP. However, nothing in the language
of s. 137.1 limits the provision to claims, normally defamation actions, that fit squarely within the traditional notion of a SLAPP.
170 Ontario's claim against Pointes clearly targets expression as defined in s. 137.1(2).
104 The motion judge concluded that Mr. Gagnon's testimony, directed at the potential environmental impact of the proposed
development, constituted expression relating to a matter of public interest as required under s. 137.1(3): see paras. 29-40 of his
reasons. He went on, however, to hold that 170 Ontario had cleared both the merits-based hurdle and the public interest hurdle
in ss. 137.1(4)(a) and (b) and, consequently, that the matter should proceed.
105 On appeal, 170 Ontario does not challenge the motion judge's finding that Mr. Gagnon's testimony constituted expression
relating to public interest under s. 137.1(3). However, Pointes contends that the motion judge made significant errors in his
interpretation of both ss. 137.1(4)(a) and (b). It argues that, on a proper interpretation of those provisions, 170 Ontario failed
to meet its onus under both subsections.
(i) The Motion Judge's Interpretation of Section 137.1(4)(a)
106
The motion judge's interpretation of the provisions found in s. 137.1 raises questions of law that are reviewable on a
correctness standard: Teal Cedar Products Ltd. v. British Columbia, 2017 SCC 32, [2017] 1 S.C.R. 688 (S.C.C.), at para. 78.
107

In holding that 170 Ontario had satisfied him that its claim had "substantial merit", the motion judge said, at para. 47:
The claim of the plaintiff involves the sanctity of agreements made between parties. This is not a claim that is frivolous
or fleeting. It is a claim of importance involving a serious matter to be considered by the court. In other words, it is a
claim of substance. In my view, the claim advanced by the plaintiff has substantial merit and is a claim that should be
considered by the court.

108

Later, at para. 50, the motion judge added a further observation:
In my view, the threshold for the responding party [170 Ontario] to meet in Section 137.1(4)(a)(i) and (ii) of the Courts
of Justice Act must be a low one given the significant remedies in Section 137.1 and the protection for litigants to bring
legitimate claims before the court.

14

109 The motion judge did not examine the record to determine if there were reasonable grounds to believe that 170 Ontario's
claim had substantial merit. In fact, he never considered whether, in all of the circumstances, and having regard to the wording
of the Agreement, the Agreement could plausibly be read as precluding Mr. Gagnon's testimony at the OMB. Without some
consideration of the relevant principles of contractual interpretation as applied in the circumstances, the motion judge could
not properly determine whether there were reasonable grounds to believe that 170 Ontario's claim had substantial merit: see
Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC 53, [2014] 2 S.C.R. 633 (S.C.C.), at para. 50.
110
The motion judge's failure to examine the potential merits of 170 Ontario's claim is explained by his interpretation of
the phrase "substantial merit" in s. 137.1(4)(a)(i) as referring to the seriousness of the subject matter of the claim and not the
potential merits of the claim. With respect, the subject matter of a claim does not determine whether there are grounds to believe
that the claim has substantial merit. Claims involving very serious matters can be self-evidently devoid of any merit.
111 To the extent that the motion judge's reasons refer to the merits of 170 Ontario's claim, as opposed to the subject matter
of the claim, the motion judge required the claim to pass a "frivolous or fleeting" standard. Neither word appears in s. 137.1(4)
(a)(i). For the reasons set out above at para. 80, the "substantial merit" requirement sets a higher bar.
112 The motion judge should have considered whether, on a proper application of the principles of contractual interpretation,
a trier could reasonably conclude that 170 Ontario's interpretation of the Agreement, as applying to Mr. Gagnon's testimony
before the OMB, had substantial merit in the sense that it had a real chance of being accepted. If there were grounds to believe
that 170 Ontario's interpretation had "substantial merit", it followed that there were also reasonable grounds to believe that
Pointes's conflicting interpretation of the contract did not raise a valid defence.
113

In para. 46 of the Statement of Claim, 170 Ontario asserts:
Implicit in the [Agreement] was the commitment by the Defendants that the wetland issue was settled....

A similar assertion is found in paras. 49 and 53 of the Statement of Claim.
114 170 Ontario's reliance on an "implicit" term in the Agreement to preclude the defendants from raising the wetlands issue
in testimony before the OMB is not, in my view, an interpretation of the Agreement that flows reasonably from the language
or the factual context of the Agreement. When the parties entered into the Agreement, Pointes had standing at the OMB and
170 Ontario knew that the defendants would oppose the development at the OMB. Nothing in the Agreement touched on the
defendants' participation in the OMB proceedings. Specifically, nothing in the Agreement suggested that Pointes could not
oppose 170 Ontario's development at the OMB. 170 Ontario must be taken to have known full well the range of factual issues
that could be raised on its appeal before the OMB. Those issues included some that had been considered, albeit in a different
regulatory context, by the SSMRCA.
115
The very precise language used in the Agreement was the product of considerable negotiation between counsel for the
parties. In light of that language, and particularly the language of para. 6 (see above at para. 21), the surrounding factual context,
and the ongoing adversarial relationship between 170 Ontario and Pointes, I do not think the Agreement could reasonably
be read as imposing any obligations on the defendants beyond those expressly set out in the language used. The words of
the Agreement ultimately chosen by the parties speak exclusively to challenges by Pointes to the legitimacy of the SSMRCA
resolutions. The words do not focus on the underlying factual issues that arose in the SSMRCA proceedings and would arise
again in the proceedings before the OMB.
116
I would hold that there is no reasonable prospect that 170 Ontario could convince a reasonable trier that there was
substantial merit to its claim that the Agreement foreclosed Mr. Gagnon's testimony before the OMB.
117
My conclusion that 170 Ontario did not meet its onus under s. 137.1(4)(a)(i) is sufficient to determine the appeal
against 170 Ontario. Pointes was entitled to an order dismissing the action. For completeness, I will briefly address the second
component of the merits hurdle.
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118
The motion judge's interpretation of s. 137.1(4)(a)(ii), which refers to the existence of a "valid defence", is set out in
para. 50 of his reasons:
The defendant has not pleaded its defence in this proceeding. Without a pleading there is no way for the court to be satisfied
that it has a "valid defence" in the proceeding and I am not satisfied that the defendant has a "valid defence" based on the
material before me on the motion.
119 The motion judge wrongly put the onus on Pointes to satisfy him that it had a "valid defence". Section 137.1(4)(a)(ii) put
the persuasive onus on 170 Ontario to satisfy him that there were grounds to believe that Pointes had "no valid defence" (see
above at para. 84). Nor is the absence of a statement of defence determinative: see s. 137.2(1). In any event, the conclusion
that 170 Ontario could not show that there were grounds to reasonably believe that its interpretation of the Agreement had
substantial merit leads inevitably to the conclusion that 170 Ontario also could not show that there were reasonable grounds to
believe that the defendants' interpretation of the contract had no validity.
(ii) The Motion Judge's Interpretation of Section 137.1(4)(b)
120
In weighing the harm suffered by 170 Ontario as a result of the defendants' expression against the public interest in
protecting the defendants' expression, the motion judge focused almost exclusively on the harm caused to 170 Ontario by the
loss of its reasonable expectation that its litigation with the defendants over the proposed development was finished. While
finality in litigation is an important public value, I repeat that 170 Ontario's reasonable expectation of finality is dependent
entirely on the correctness of its interpretation of the Agreement. As explained above, I do not think that the Agreement could
reasonably be read as foreclosing Mr. Gagnon's testimony before the OMB.
121 Even accepting that interference with 170 Ontario's reasonable expectation of finality in the litigation could be viewed as
causing some harm to 170 Ontario for the purposes of s. 137.1(4)(b), there is no evidence of any other harm. In particular, there
is no evidence of any damages suffered or likely to be suffered by 170 Ontario as a result of the alleged breach of the Agreement.
122 The motion material provides little, if any, insight into either the nature of 170 Ontario's damage claim, or the quantum
of that claim. Having reviewed the material several times, I remain uncertain as to 170 Ontario's damages theory. I do not
understand 170 Ontario to argue that it is entitled to damages from the defendants because the failure to obtain the OMB's
approval for the development can be laid at the defendants' feet.
123
The motion judge could not make any informed assessment of the monetary damages, if any, suffered or likely to be
suffered by 170 Ontario as a result of the defendants' alleged breach of contract. Without that assessment, 170 Ontario's claim
of harm caused to it by Mr. Gagnon's testimony was weak indeed.
F. CONCLUSION
124

I would allow the appeal, set aside the order below, and make an order dismissing the action.

125
Unless the parties can agree on costs, they should exchange and file their submissions within 30 days of the release of
these reasons. The submissions should not exceed ten pages. The submissions should address:
• the scale and quantum of costs on the appeal;
• the scale of costs in the Superior Court;
• whether this court or the Superior Court should fix the quantum of costs in the Superior Court;
• the quantum of costs in the Superior Court.
D.M. Brown J.A.:
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I agree
Grant Huscroft J.A.:
I agree
Appeal allowed.
Appendix A — Prevention of Proceedings that Limit Freedom
of Expression on Matters of Public Interest (Gag Proceedings)
Dismissal of proceeding that limits debate
Purposes
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
Definition, "expression"
(2) In this section,
"expression" means any communication, regardless of whether it is made verbally or non-verbally, whether it is made
publicly or privately, and whether or not it is directed at a person or entity.
Order to dismiss
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the proceeding
against the person if the person satisfies the judge that the proceeding arises from an expression made by the person that relates
to a matter of public interest.
No dismissal
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
No further steps in proceeding
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(5) Once a motion under this section is made, no further steps may be taken in the proceeding by any party until the motion,
including any appeal of the motion, has been finally disposed of.
No amendment to pleadings
(6) Unless a judge orders otherwise, the responding party shall not be permitted to amend his or her pleadings in the proceeding,
Costs on dismissal
(7) If a judge dismisses a proceeding under this section, the moving party is entitled to costs on the motion and in the proceeding
on a full indemnity basis, unless the judge determines that such an award is not appropriate in the circumstances.
Costs if motion to dismiss denied
(8) If a judge does not dismiss a proceeding under this section, the responding party is not entitled to costs on the motion, unless
the judge determines that such an award is appropriate in the circumstances.
Damages
(9) If, in dismissing a proceeding under this section, the judge finds that the responding party brought the proceeding in bad
faith or for an improper purpose, the judge may award the moving party such damages as the judge considers appropriate.
Procedural matters
Commencement
137.2 (1) A motion to dismiss a proceeding under section 137.1 shall be made in accordance with the rules of court, subject to
the rules set out in this section, and may be made at any time after the proceeding has commenced.
Motion to be heard within 60 days
(2) A motion under section 137.1 shall be heard no later than 60 days after notice of the motion is filed with the court.
Hearing date to be obtained in advance
(3) The moving party shall obtain the hearing date for the motion from the court before notice of the motion is served.
Limit on cross-examinations
(4) Subject to subsection (5), cross-examination on any documentary evidence filed by the parties shall not exceed a total of
seven hours for all plaintiffs in the proceeding and seven hours for all defendants.
Same, extension of time
(5) A judge may extend the time permitted for cross-examination on documentary evidence if it is necessary to do so in the
interests of justice.
Appeal to be heard as soon as practicable
137.3 An appeal of an order under section 137.1 shall be heard as soon as practicable after the appellant perfects the appeal.
Stay of related tribunal proceeding
137.4 (1) If the responding party has begun a proceeding before a tribunal, within the meaning of the Statutory Powers Procedure
Act, and the moving party believes that the proceeding relates to the same matter of public interest that the moving party alleges
18

is the basis of the proceeding that is the subject of his or her motion under section 137.1, the moving party may file with the
tribunal a copy of the notice of the motion that was filed with the court and, on its filing, the tribunal proceeding is deemed
to have been stayed by the tribunal.
Notice
(2) The tribunal shall give to each party to a tribunal proceeding stayed under subsection (1),
(a) notice of the stay; and
(b) a copy of the notice of motion that was filed with the tribunal.
Duration
(3) A stay of a tribunal proceeding under subsection (1) remains in effect until the motion, including any appeal of the motion,
has been finally disposed of, subject to subsection (4).
Stay may be lifted
(4) A judge may, on motion, order that the stay is lifted at an earlier time if, in his or her opinion,
(a) the stay is causing or would likely cause undue hardship to a party to the tribunal proceeding; or
(b) the proceeding that is the subject of the motion under section 137.1 and the tribunal proceeding that was stayed
under subsection (1) are not sufficiently related to warrant the stay.
Same
(5) A motion under subsection (4) shall be brought before a judge of the Superior Court of Justice or, if the decision made on
the motion under section 137.1 is under appeal, a judge of the Court of Appeal.
Statutory Powers Procedure Act
(6) This section applies despite anything to the contrary in the Statutory Powers Procedure Act.
Application
137.5 Sections 137.1 to 137.4 apply in respect of proceedings commenced on or after the day the Protection of Public
Participation Act, 2015 received first reading.
Footnotes
1

In addition to this appeal, those appeals are Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686 (Ont. C.A.); Platnick v.
Bent, 2018 ONCA 687 (Ont. C.A.); Veneruzzo v. Storey, 2018 ONCA 688 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018
ONCA 689 (Ont. C.A.); Able Translations Ltd. v. Express International Translations Inc., 2018 ONCA 690 (Ont. C.A.).

2

The Divisional Court refused leave to appeal from the OMB decision: Avery v. Pointes Protection Assn., 2016 ONSC 6463, 60
M.P.L.R. (5th) 70 (Ont. Div. Ct.). The leave application was filed in March 2015, but decided in November 2016, after this action
was commenced and the s. 137.1 ruling made.

3

Section 4 of the Act made a modest change to the qualified privilege defence found in s. 25 of the Libel and Slander Act, R.S.O.
1990, c. L.10.

4

See Protection of Public Participation Act, S.B.C. 2001, c. 19, s. 5(1), repealed by the Miscellaneous Statutes Amendment Act, 2001,
S.B.C. 2001, c. 32, s. 28. See also Uniform Law Conference of Canada, Uniform Prevention of Abuse of Process Act, 2010. The
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Attorney General of British Columbia re-introduced Anti-SLAPP Legislation in May of 2018. The proposed legislation appears to
be more in line with Ontario's approach: see Bill 32, Protection of Public Participation Act, 3d Sess., 41st Parl., British Columbia,
2018 (first reading 15 May 2018).

5

As broad as the definition appears to be, it presumably does not capture expressive conduct that is beyond the pale of s. 2(b) of the
Canadian Charter of Rights and Freedoms, e.g. hate speech as defined in s. 319(2) of the Criminal Code, R.S.C. 1985, c. C-46, acts
of violence, or threats of violence against others: see R. v. Khawaja, 2012 SCC 69, [2012] 3 S.C.R. 555 (S.C.C.), at paras. 67-70.

6

The importance of context in the s. 137.1(3) analysis is evident is Rizvee v. Newman, 2017 ONSC 4024 (Ont. S.C.J.). In that case, the
motion judge found that the same comments made by the defendant in two very different contexts led to different conclusions under
s. 137.1(3). In one context, the comments did relate to matters of public interest, and in the other the same comments did not.

7

In its 2010 Report, the Advisory Panel did not make reference to the enhanced summary judgment rule as offering an effective tool
to deal with "abusive suits relating to expressions on matters of public interest". Perhaps, the Panel did not foresee the enhanced role
played by r. 20 motions after the Supreme Court of Canada's decision in Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.).
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Iain A. C. MacKinnon, Justin Linden, for Interveners, the Ad IDEM / Canadian Media Lawyers Association, the Canadian
Journalists for Free Expression, CTV, a Division of Bell Media Inc., Global News, a division of Corus Television Limited
Partnership, the Aboriginal Peoples Television Network and Postmedia Network Inc.
Côté J. (Wagner C.J.C., Abella, Moldaver, Karakatsanis, Brown, Rowe, Martin, Kasirer JJ. concurring):
1 Freedom of expression is a fundamental right and value; the ability to express oneself and engage in the interchange of ideas
fosters a pluralistic and healthy democracy by generating fruitful public discourse and corresponding public participation in civil
society. This case is about what happens when individuals and organizations use litigation as a tool to quell such expression,
which, in turn, quells participation and engagement in matters of public interest. More specifically, this Court is being asked to
decide whether an action brought by 1704604 Ontario Limited ("170 Ontario") against the Pointes Protection Association and
six of its members (collectively "Pointes Protection") can proceed, or whether it must be dismissed under s. 137.1 of the Courts
of Justice Act, R.S.O. 1990, c. C.43 ("CJA"). For the reasons that follow, I am of the view that 170 Ontario's lawsuit must be
dismissed. I would accordingly dismiss the appeal before this Court.
I. Introduction
2
Strategic lawsuits against public participation ("SLAPPs") are a phenomenon used to describe exactly what the acronym
refers to: lawsuits initiated against individuals or organizations that speak out or take a position on an issue of public interest.
SLAPPs are generally initiated by plaintiffs who engage the court process and use litigation not as a direct tool to vindicate
a bona fide claim, but as an indirect tool to limit the expression of others. In a SLAPP, the claim is merely a façade for the
plaintiff, who is in fact manipulating the judicial system in order to limit the effectiveness of the opposing party's speech and
deter that party, or other potential interested parties, from participating in public affairs.
3
In light of the increased proliferation of SLAPPs, provincial legislatures (in Ontario, British Columbia, and Quebec)
have enacted laws to mitigate their harmful effects. These laws are occasionally referred to as "anti-SLAPP" legislation (2018
ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.); Galloway v. A.B., 2019 BCCA 385, 30 B.C.L.R. (6th) 245 (B.C. C.A.); Klepper v.
Lulham, 2017 QCCA 2069 (C.A. Que.) (CanLII); B. Sheldrick, Blocking Public Participation: The Use of Strategic Litigation
to Silence Political Expression (2014)).
4 At issue here is such a law. In November 2015, the Ontario Protection of Public Participation Act, 2015, S.O. 2015, c. 23
("Act"), came into force. The Act amended the CJA, by introducing, in relevant part, ss. 137.1 to 137.5.
5 In this appeal, the Court is effectively being asked to shed light and offer guidance on how to properly apply the framework
set out in s. 137.1 of the CJA. Accordingly, I endeavour to do so below, but not without first providing some background on the
legislation at issue in Part II. Subsequently, in Part III, I set out the proper legal framework for dealing with s. 137.1 motions.
Finally, in Part IV, I apply the established legal framework to the facts of this case.
II. Background
6 Before I explain the parameters of the s. 137.1 framework, it is necessary, as part of the exercise of statutory interpretation,
to outline the legislative background of the bill which brought s. 137.1 into effect. Such legislative background and history
offer contextual clues to and insight into the legislative purpose of the bill, as well as indicia of the proper interpretation of the
provisions at issue, which will be explored in turn below. Indeed, this Court has reiterated on numerous occasions that the modern
approach to statutory interpretation requires that the words of a statute be read "in their entire context and in their grammatical
and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention of Parliament" (E. A.
Driedger, Construction of Statutes (2nd ed. 1983), at p. 87, quoted in Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27 (S.C.C.),
at para. 21).
7
In 2010, the Attorney General of Ontario mandated an Anti-SLAPP Advisory Panel ("Panel") to advise the government
on how to respond to the proliferation of SLAPPs. The Panel was chaired by experts and examined a plethora of materials,
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including legal articles, relevant statutes from other jurisdictions, and advocacy documents. The Panel also invited comments
and submissions from the public and interested parties. All of this culminated in the Anti-Slapp Advisory Panel: Report to the
Attorney General ("APR"), which was published in October 2010.
8 The APR "concluded that it is desirable for Ontario to enact legislation against the use of legal processes that affect people's
ability or willingness to express views or take action on matters of public interest" (para. 10). The APR looked extensively at
the need for such legislation (paras. 6-16), then provided suggestions on the content of the legislation and outlined the concerns
underlying that content.
9 The APR advocated a "broad scope of protection" (para. 29) that would "ensure that the full scope of legitimate participation
in public matters is made subject to the special procedure" (para. 31). Fundamental to the APR's proposal was the theme of
balancing and proportionality. While "an adverse effect on the ability of persons to participate in discussion on matters of public
interest should not be sufficient to prevent the plaintiff's action from proceeding" (para. 36), "the fact that a plaintiff's claim may
have only technical validity should not be sufficient to allow the action to proceed" (para. 37). To reconcile these considerations,
the APR proposed a multi-step test that ended up being substantively similar to the one later adopted by the legislature.
10
In November 2015, Ontario brought into force Bill 52, Protection of Public Participation Act, 2015, 1st Sess., 41st
Leg., 2015, which, as noted above, amended the CJA by introducing ss. 137.1 to 137.5. The purposes of those provisions were
specified in the legislation itself, in s. 137.1(1) of the CJA:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
11
This was prompted by the APR, which stated that the "legislation should include a purpose clause for the benefit of
judicial interpretation" (Summary of Recommendations, para. 2). While legislative purpose bears on the exercise of statutory
interpretation regardless of whether a purpose clause exists, the fact that the APR explicitly urged legislators to include such a
clause for the benefit of judicial interpretation, and that legislators consciously obliged, demonstrates that the purpose clause
in s. 137.1(1) commands considerable interpretative authority.
12
Further indications of legislative intention can be gleaned from the debates in the Legislative Assembly of Ontario. At
second reading of the bill, the Attorney General of Ontario at the time, the Hon. Madeleine Meilleur, stated the following:
If passed, this legislation will allow courts to quickly identify and deal with strategic lawsuits, minimizing the emotional
and financial strain on defendants, as well as the waste of court resources.
.....
Our proposed legislation strikes a balance that will help ensure abusive litigation is stopped, but legitimate action can
continue.
This proposed legislation is about preventing strategic lawsuits. Anyone who has a legitimate claim of libel or slander
should not be discouraged by this legislation.
(Legislative Assembly of Ontario, Official Report of Debates (Hansard), No. 41A, 1st Sess., 41st Parl., December 10,
2014, at p. 1975)
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13 Ultimately, the legislative debates preceding the passage of the Act echoed the same concerns expressed by the Panel in the
APR. Indeed, parliamentarians acknowledged as much: "[t]his bill came forward as a result of a report from 2010" (p. 1975 (Ms.
Sylvia Jones)); "a made-in-Ontario approach to address the issue of strategic lawsuits based on consensus, recommendations of
an expert advisory panel and extensive stakeholder consultation" (p. 1975 (Hon. Madeleine Meilleur)). Accordingly, it should
come as no surprise that the final test adopted in the legislation was very similar substantively to the test proposed in the APR.
This makes it clear that the APR had a considerable influence on the legislation which was enacted and which is now at issue
before this Court.
14
For this reason, the Panel and its APR are persuasive authority for the purposes of statutory interpretation. It must be
remembered that "[l]egislative history includes material relating to the conception, preparation and passage of the enactment",
and this "may often be [an] important par[t] of the context to be examined as part of the modern approach to statutory
interpretation" (Canada (Attorney General) v. Mowat, 2011 SCC 53, [2011] 3 S.C.R. 471 (S.C.C.), at para. 43 ("CHRC")).
Indeed, the late Peter W. Hogg defined legislative history as including the following:
1. [T]he report of a royal commission or law reform commission or parliamentary committee recommending that a statute
be enacted;
.....
3. a report or study produced outside government which existed at the time of the enactment of the statute and was relied
upon by the government that introduced the legislation ....
(Constitutional Law of Canada (5th ed. Supp. (loose-leaf)), vol. 2, at pp. 60-1 to 60-2)
While reports like the APR are generally "admissible for any purpose the court thinks appropriate", the weight accorded to
them depends on the circumstances (R. Sullivan, Sullivan on the Construction of Statutes (6th ed. 2014), at p. 685; see also R.
v. Summers, 2014 SCC 26, [2014] 1 S.C.R. 575 (S.C.C.), at para. 51). As I have explained, the APR was the clear impetus for
the legislation, and was relied upon heavily by the legislature in drafting s. 137.1 of the CJA. Accordingly, it is a persuasive
source that "provide[s] helpful information about the background and purpose of the legislation" (CHRC, at para. 44).
15 In light of the foregoing, I turn in Part III below to the interpretation of the statutory text of s. 137.1(3) and (4), informed
by the legislative history and the purposes that animate these provisions. As already mentioned, this is in accordance with what
this Court has referred to as the modern approach to statutory interpretation.
III. Framework
16
As indicated above, s. 137.1 is the provision in the CJA that is meant to function as a mechanism to screen out lawsuits
that unduly limit expression on matters of public interest through the identification and pre-trial dismissal of such actions. The
final statutory language adopted makes it clear how the APR and the legislative debates informed the drafting of the provision:
there is an invocation of the need for the expression to relate to a matter of public interest; the underlying proceeding must have
substantial merit (beyond "technical validity", as the APR noted, at para. 37); and the public interest in protecting the expression
must be weighed against the public interest in permitting the underlying proceeding to continue (echoing the importance of
balance repeatedly noted in the APR and the legislative debates).
17

The relevant portions of s. 137.1 are reproduced below:
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
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(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
18
In brief, s. 137.1 places an initial burden on the moving party — the defendant in a lawsuit — to satisfy the judge
that the proceeding arises from an expression relating to a matter of public interest. Once that showing is made, the burden
shifts to the responding party — the plaintiff — to satisfy the motion judge that there are grounds to believe the proceeding
has substantial merit and the moving party has no valid defence, and that the public interest in permitting the proceeding to
continue outweighs the public interest in protecting the expression. If the responding party cannot satisfy the motion judge that
it has met its burden, then the s. 137.1 motion will be granted and the underlying proceeding will be consequently dismissed. It
is important to recognize that the final weighing exercise under s. 137.1(4)(b) is the fundamental crux of the analysis: as noted
repeatedly above, the APR and the legislative debates emphasized balancing and proportionality between the public interest in
allowing meritorious lawsuits to proceed and the public interest in protecting expression on matters of public interest. Section
137.1(4)(b) is intended to optimize that balance.
19
In the following section, I offer an explanation of each step of the s. 137.1 analysis, including what is expected of each
party and how the relevant terms used in the provision must operate. This analysis of the framework is grounded in the words of
the statute read in their entire context and in their grammatical and ordinary sense harmoniously with the scheme of the statute,
while remaining mindful of the legislative background and informed particularly by the APR and the legislative debates.
A. Section 137.1(3) — Threshold Burden on the Moving Party
20
Section 137.1(3) is reproduced for convenience below, with my own emphasis placed on the terms requiring further
illumination:
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
21 Fundamentally, this is a two-part analysis. The burden is on the moving party to show that (i) the proceeding arises from
an expression made by the moving party and that (ii) the expression relates to a matter of public interest. This is a threshold
burden, which means that it is necessary for the moving party to meet this burden in order to even proceed to s. 137.1(4) for
the ultimate determination of whether the proceeding should be dismissed.
22
However, while the term "expression" is expressly defined in the statute, other terms are in need of elaboration in order
to understand how the moving party can satisfy its threshold burden.
23 First, what does "satisfies" require? I am in agreement with Doherty J.A. of the Court of Appeal for Ontario that "satisfies"
requires the moving party to meet its burden on a balance of probabilities (C.A. reasons, at para. 51). This is in accordance with
the jurisprudence interpreting the word "satisfied" (R. v. Topp, 2011 SCC 43, [2011] 3 S.C.R. 119 (S.C.C.), at paras. 24-25; C.
(R.) v. McDougall, 2008 SCC 53, [2008] 3 S.C.R. 41 (S.C.C.), at paras. 49 and 53; Shannon v. 1610635 Alberta Inc., 2014 ABCA
393, 588 A.R. 76 (Alta. C.A.), at paras. 14-15; R. v. Driscoll (1987), 79 A.R. 298 (Alta. C.A.), at paras. 17-18). Accordingly,
the moving party must be able to demonstrate on a balance of probabilities that (i) the proceeding arises from an expression
made by the moving party and that (ii) the expression relates to a matter of public interest.
24

Second, what does "arises from" require? By definition, "arises from" implies an element of causality. In other words, if

a proceeding "arises from" an expression, this must mean that the expression is somehow causally related to the proceeding. 1
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What is crucial is that many different types of proceedings can arise from an expression, and the legislative background of s.
137.1 indicates that a broad and liberal interpretation is warranted at the s. 137.1(3) stage of the framework. This means that
proceedings arising from an expression are not limited to those directly concerned with expression, such as defamation suits.
A good example of a type of proceeding that is not a defamation suit, but that nonetheless arises from an expression and falls
within the ambit of s. 137.1(3), is the underlying proceeding here, which is a breach of contract claim premised on an expression
made by the defendant (this is explored in further detail in Part IV of these reasons). Indeed, the APR explicitly discouraged
the use of the term "SLAPP" in the final legislation in order to avoid narrowly confining the s. 137.1 procedure (para. 22),
and the legislature obliged.
25
Third, what does "expression" mean? The term "expression" is defined broadly in s. 137.1(2) of the CJA itself: "In this
section, 'expression' means any communication, regardless of whether it is made verbally or non-verbally, whether it is made
publicly or privately, and whether or not it is directed at a person or entity." This is not in need of further clarification, as the
text makes it abundantly clear that "expression" is defined expansively.
26
Fourth, and finally, what does "relates to a matter of public interest" mean? These words should be given a broad and
liberal interpretation, consistent with the legislative purpose of s. 137.1(3). Indeed, the APR clearly stated that a "broader test
will ensure that the full scope of legitimate participation in public matters is made subject to the special procedure" (at para.
31) and that therefore a "broad scope of protection" is preferable (para. 29).
27 In Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), this Court considered the question of how public
interest in a matter is to be established. While that case concerned the defence of responsible communication to a defamation
action, it also involved determining what constitutes a "matter of public interest". The same principles apply in the present
context. The expression should be assessed "as a whole", and it must be asked whether "some segment of the community would
have a genuine interest in receiving information on the subject" (paras. 101-2). While there is "no single 'test'", "[t]he public has
a genuine stake in knowing about many matters" ranging across a variety of topics (paras. 103 and 106). This Court rejected
the "narrow" interpretation of public interest adopted by courts in Australia, New Zealand, and the United States; instead, in
Canada, "[t]he democratic interest in such wide-ranging public debate must be reflected in the jurisprudence" (para. 106).
28 The statutory language used in s. 137.1(3) confirms that "public interest" ought to be given a broad interpretation. Indeed,
"public interest" is preceded by the modifier "a matter of". This is important, as it is not legally relevant whether the expression
is desirable or deleterious, valuable or vexatious, or whether it helps or hampers the public interest — there is no qualitative
assessment of the expression at this stage. The question is only whether the expression pertains to any matter of public interest,
defined broadly. The legislative background confirms that this burden is purposefully not an onerous one.
29
Nonetheless, expression that relates to a matter of public interest must be distinguished from expression that simply
makes reference to something of public interest, or to a matter about which the public is merely curious. Neither of the latter
two forms of expression will be sufficient for the moving party to meet its burden under s. 137.1(3) (see Torstar, at para. 102).
30 Ultimately, the inquiry is a contextual one that is fundamentally asking what the expression is really about. The animating
purpose of s. 137.1 should not be forgotten: s. 137.1 was enacted to circumscribe proceedings that adversely affect expression
made in relation to matters of public interest, in order to protect that expression and safeguard the fundamental value that is
public participation in democracy. If the bar is set too high at s. 137.1(3), the motion judge will never reach the crux of the
inquiry that lies in the weighing exercise at s. 137.1(4)(b). Thus, in light of the legislative purpose and background of s. 137.1,
it is important to interpret an "expression" that "relates to a matter of public interest" in a generous and expansive fashion.
31
In conclusion, s. 137.1(3) places a threshold burden on the moving party to show on a balance of probabilities (i) that
the underlying proceeding does, in fact, arise from its expression, regardless of the nature of the proceeding, and (ii) that such
expression relates to a matter of public interest, defined broadly. To the extent that this burden is met by the moving party, then
s. 137.1(4) will be triggered and the burden will shift to the responding party to show that its underlying proceeding should not
be dismissed. I proceed to analyze that provision below.
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B. Section 137.1(4) — Shifting of the Burden to the Responding Party
32

Section 137.1(4) is reproduced for convenience below:
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.

33
As the text of this provision makes explicit, the burden is on the responding party (i.e. the plaintiff in the underlying
proceeding) to satisfy the motion judge of both (a) and (b). Therefore, if either (a) or (b) is not met, then this will be fatal
to the plaintiff 2 discharging its burden and, as a consequence, the underlying proceeding will be dismissed. However, if the
plaintiff can show that both (a) and (b) are met, then the proceeding will be allowed to continue. While (a) directs a judge's
specific attention to the merit of the proceeding and the existence of a valid defence, (b) is open-endedly concerned with what
is at the heart of the legislation at issue and anti-SLAPP legislation generally: the weighing of the public interest in vindicating
legitimate claims through the courts against the resulting potential for quelling expression that has already been determined
under s. 137.1(3) to be related to a matter of public interest.
(1) Section 137.1(4)(a) — Merits-Based Hurdle
34 In brief, s. 137.1(4)(a) requires the plaintiff to "satisf[y] the judge" that there are "grounds to believe" that (i) its underlying
proceeding has "substantial merit" and that (ii) the defendant has "no valid defence".
35
Unlike with s. 137.1(3), "satisfies" is statutorily circumscribed in s. 137.1(4)(a) by an express standard: "grounds to
believe". In other words, since the statutory language of s. 137.1(3) required that the motion judge simply be "satisfie[d]",
this necessitated a determination of what is sufficient to satisfy the motion judge. What is sufficient for the motion judge to
be satisfied for the purposes of s. 137.1(4)(a)? Here, the legislature has expressly answered the question — the motion judge
must be satisfied that there are grounds to believe. Therefore, at this juncture, before I explore what exactly is required by s.
137.1(4)(a)(i) and (ii), it must be determined what "grounds to believe" requires. This necessitates a consideration of the words
themselves and their statutory context.
36 The words "grounds to believe" plainly refer to the existence of a basis or source (i.e. "grounds") for reaching a belief or
conclusion that the legislated criteria have been met. In the context of a s. 137.1 motion, that basis or source must be anchored in
the nature of the procedure and record contemplated by the legislative scheme. It must be borne in mind that a s. 137.1 motion
can be brought at "any time" after a proceeding has commenced (see s. 137.2(1)).
37 Accordingly, in determining whether there exist grounds to believe at the s. 137.1(4)(a) stage, courts must be acutely aware
of the limited record, the timing of the motion in the litigation process, and the potentiality of future evidence arising. Introducing
too high a standard of proof into what is a preliminary assessment under s. 137.1(4)(a) might suggest that the outcome has been
adjudicated, rather than the likelihood of an outcome. To be sure, s. 137.1(4)(a) is not a determinative adjudication of the merits
of the underlying claim or a conclusive determination of the existence of a defence.
38 Section 137.1(4)(a) may therefore be interpreted by distinguishing a motion made under s. 137.1 from a motion to strike
and a motion for summary judgment, both of which are tools that remain available to parties notwithstanding the existence of
s. 137.1. The very fact that the legislature created s. 137.1 as a mechanism indicates that a s. 137.1 motion was meant to fulfil
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a different purpose than these other motions. While a summary judgment motion allows parties to file a more extensive record
and a motion to strike is adjudicated solely on the pleadings, s. 137.1 contemplates that the parties will file evidence and permits
limited cross-examination. This suggests that the parties are expected to put forward a record, commensurate with the stage of
the proceeding at which the motion is brought, that lends itself to the inquiry mandated under s. 137.1(4)(a). Thus, although
the limited record at this stage does not allow for the ultimate adjudication of the issues, it necessarily entails an inquiry that
goes beyond the parties' pleadings to consider the contents of the record (the extent of such consideration will be explored
further in the next section).
39
Accordingly, I conclude that "grounds to believe" requires that there be a basis in the record and the law — taking into
account the stage of litigation at which a s. 137.1 motion is brought — for finding that the underlying proceeding has substantial
merit and that there is no valid defence.
40 The foregoing conclusion is consistent with the interpretation this Court has given to the expression "grounds to believe"
in other contexts. Indeed, this standard has been found to require "something more than mere suspicion, but less than ... proof
on the balance of probabilities" (Mugesera c. Canada (Ministre de la Citoyenneté & de l'Immigration), 2005 SCC 40, [2005]
2 S.C.R. 100 (S.C.C.), at para. 114). This interpretation has been adopted in the regulatory context as well (see, e.g., Ontario
(Registrar of Alcohol and Gaming Commission) v. 751809 Ontario Inc., 2013 ONCA 157, 115 O.R. (3d) 24 (Ont. C.A.), at
paras. 18-24; Ontario (Environment and Climate Change) v. Geil, 2018 ONCA 1030, 371 C.C.C. (3d) 149 (Ont. C.A.)).
41
Importantly, the assessment under s. 137.1(4)(a) must be made from the motion judge's perspective. With respect, I am
of the view that the Court of Appeal for Ontario incorrectly removed the motion judge's assessment of the evidence from the
equation in favour of a theoretical assessment by a "reasonable trier" (para. 82). The clear wording of s. 137.1(4) requires "the
judge" hearing the motion to determine if there exist "grounds to believe". Making the application of the standard depend on
a "reasonable trier" improperly excludes the express discretion and authority conferred on the motion judge by the text of the
provision. The test is thus a subjective one, as it depends on the motion judge's determination.
42
Taking all of the foregoing together, what s. 137.1(4)(a) asks, in effect, is whether the motion judge concludes from his
or her assessment of the record that there is a basis in fact and in law — taking into account the context of the proceeding — to
support a finding that the plaintiff's claim has substantial merit and that the defendant has no valid defence to the claim.
43
I turn now to consider what s. 137.1(4)(a)(i) and (ii) mean in substantive terms and how the plaintiff can satisfy its
burden under s. 137.1(4)(a).
(a) Section 137.1(4)(a)(i) — Substantial Merit
44
The question under s. 137.1(4)(a)(i) is whether the underlying proceeding has "substantial merit". I proceed to elucidate
what "substantial merit" means and what the responding party (i.e. plaintiff) needs to show in order to satisfy its burden.
45
I begin with an analysis of the statutory text. The legislature's express choice to use the specific word substantial as a
qualifier must be given effect. Indeed, the use of the word substantial functions markedly differently than a qualifier such as
having some merit, any merit, or just merit absent a qualifier. Black's Law Dictionary acts as an interpretive aid in discerning
the exact meaning of "substantial", which it defines as follows:
1. Of, relating to, or involving substance, material <substantial change in circumstances>. 2. Real and not imaginary;
having actual, not fictitious, existence <a substantial case on the merits>. 3. Important, essential, and material; of real
worth and importance <a substantial right>.
(Black's Law Dictionary (11th ed. 2019), at p. 1728)
46
This definition of "substantial" must be read in the context of s. 137.1(4)(a)(i), in which this word modifies "merit".
Accordingly, it must be asked what is meant by "merit". The use of the word "merit" in the context of a s. 137.1 motion
fundamentally calls for a determination of the prospect of success of the underlying proceeding. Indeed, what is at stake here is
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the potential dismissal of the proceeding without any opportunity to amend it: while the threshold burden under s. 137.1(3) is
concerned with identifying an expression relating to a matter of public interest for protection, s. 137.1(4) engages the competing
interest at play — ensuring that a plaintiff with a legitimate claim is not unduly deprived of the opportunity to pursue it; this
is why the burden is on the plaintiff to ensure that its claim is not dismissed. Thus, given its ordinary meaning and when read
in context, "merit" refers fundamentally to the strength of the underlying claim, as a stronger claim corresponds with a weaker
justification to dismiss the underlying proceeding.
47
Legislative intent provides a further indication of how "substantial merit" ought to be interpreted. Indeed, "statutory
interpretation cannot be founded on the wording of the legislation alone" (Rizzo & Rizzo Shoes Ltd., Re, at para. 21). The
APR did not offer much guidance on the meaning of "substantial merit". It stated, however, that "the fact that a plaintiff's
claim may have only technical validity should not be sufficient to allow the action to proceed" (para. 37 (emphasis added)).
This was echoed in the Legislative Assembly of Ontario: "I do not believe that a mere technical case — without actual harm
— should be allowed to suppress the kind of democratic expression that is crucial for our democracy" (at p. 1972 (emphasis
added) (Hon. Madeleine Meilleur)); "[i]t is also important that we recognize the strain that frivolous lawsuits place on our
province's busy court system" (at p. 1973 (emphasis added) (Mr. Lorenzo Berardinetti)); "this legislation protects the people
from frivolous lawsuits" (at p. 1975 (emphasis added) (Mr. Randy Pettapiece)); "if someone does have a legitimate claim that
is not frivolous ... you can still bring that type of lawsuit" (Official Report of Debates (Hansard), No. 112, 1st Sess., 41st Parl.,
October 27, 2015, at p. 6025 (emphasis added) (Mr. Jagmeet Singh)). While I acknowledge that the above excerpt from the
APR is from the "Balancing interests" section of that report, the consistency of the language used in the legislative debates
shows that the same concern informed the legislature's understanding of how s. 137.1 would operate. It was clearly of the view
that even if a proceeding was not merely frivolous or vexatious, or was technically valid, this should not be sufficient to allow
the proceeding to continue. This is fundamentally a question that depends on the merits of the underlying proceeding, which
makes the foregoing references well-suited as an interpretive aid under s. 137.1(4)(a)(i) given the statutory language ultimately
used in the provision. Accordingly, it is clear from the legislative context that the words "substantial merit" are animated by a
concern with making sure that, at a minimum, neither "frivolous" suits nor suits with only "technical" validity are sufficient to
withstand a s. 137.1 motion. Substantial merit must mean something more.
48 However, while frivolous suits are clearly insufficient, "something more" cannot require a showing that a claim is likely
to succeed either, as some parties have posited. Neither the plain meaning nor the legal definition of "substantial" comports
with a "likely to succeed" standard. The legislative and statutory context does not support such a standard either. If "substantial
merit" requires a showing of being likely to succeed, this could unduly prevent cases from proceeding to the crux of the inquiry
that is the weighing exercise under s. 137.1(4)(b). Given the importance of the weighing exercise in the legislative history,
this cannot possibly be what the legislature contemplated. Indeed, nothing in the legislative history — whether in the APR or
in the legislative debates — points to a "likely to succeed" standard as the threshold for the plaintiff to prevail at the meritsbased hurdle of s. 137.1. While the plaintiff need not definitively demonstrate that its claim is more likely than not to succeed,
the claim must nonetheless be sufficiently strong that terminating it at a preliminary stage would undermine the legislature's
objective of ensuring that a plaintiff with a legitimate claim is not unduly deprived of the opportunity to vindicate that claim.
49
Therefore, I conclude from the foregoing exercise of statutory interpretation that for an underlying proceeding to have
"substantial merit", it must have a real prospect of success — in other words, a prospect of success that, while not amounting to
a demonstrated likelihood of success, tends to weigh more in favour of the plaintiff. In context with "grounds to believe", this
means that the motion judge needs to be satisfied that there is a basis in the record and the law — taking into account the stage
of the proceeding — for drawing such a conclusion. This requires that the claim be legally tenable and supported by evidence
that is reasonably capable of belief.
50 Importantly, this standard is more demanding than the one applicable on a motion to strike, which requires that the claim
have some chance of success under the "plain and obvious" test (Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.)). It is also more
demanding than requiring that the claim have a reasonable prospect of success, which is a standard that this Court has also used
to animate the "plain and obvious" test (Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45 (S.C.C.), at
paras. 17-20). In light of the existence of a record, the substantial merit standard calls for an assessment of the evidentiary basis
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for the claim — this is why the claim must be supported by evidence that is reasonably capable of belief. This is consistent
with the APR's references to "substantive" merit, which inherently calls for an assessment of the basis or evidentiary foundation
for a claim. I reiterate, however, that a claim with merely some chance of success will not be sufficient to prevail. Nor will a
claim that has been merely nudged over the line of having some chance of success. A real prospect of success means that the
plaintiff's success is more than a possibility; it requires more than an arguable case. As I said in the preceding paragraph, a real
prospect of success requires that the claim have a prospect of success that, while not amounting to a demonstrated likelihood
of success, tends to weigh more in favour of the plaintiff. For a judge undertaking this inquiry, it is critical to recall that a s.
137.1 motion is not a determinative adjudication of the merits of the proceeding and, rather than having to be established on a
balance of probabilities, substantial merit is instead tempered by a "grounds to believe" burden.
51
The substantial merit standard is less stringent, however, than the "strong prima facie case" threshold, which requires a
"strong likelihood of success" (R. v. Canadian Broadcasting Corp., 2018 SCC 5, [2018] 1 S.C.R. 196 (S.C.C.)), or the test for
summary judgment, under which a legally sound claim supported by evidence reasonably capable of belief may nonetheless
raise "no genuine issue requiring a trial" (Hryniak v. Mauldin, 2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.)). While Hryniak was
admittedly decided in the context of summary judgment motions, which call for an ultimate determination of the merits of a
proceeding, that case is relevant at this juncture in order to assess the role of s. 137.1 motions: such motions do not exist in a
vacuum and must necessarily be fulfilling a function different than other motions. Although too low a standard risks defeating
the purpose of the distinct process for dismissal established by s. 137.1, too high a standard risks promoting a counter-productive
culture whereby parties are forced to routinely compile detailed records similar to those expected on summary judgment motions
or even trials.
52
It is therefore important to recognize how s. 137.1 motions differ from summary judgment motions, as briefly touched
on in the preceding section. Section 137.1 motions are made at an earlier stage in the litigation process, with much more
limited evidence and corresponding procedural limitations (see s. 137.2). As a result, a motion judge deciding a s. 137.1 motion
should engage in only limited weighing of the evidence and should defer ultimate assessments of credibility and other questions
requiring a deep dive into the evidence to a later stage, where judicial powers of inquiry are broader and pleadings more fully
developed. This is not to say that the motion judge should take the motion evidence at face value or that bald allegations are
sufficient; again, the judge should engage in limited weighing and assessment of the evidence adduced. This might also include
a preliminary assessment of credibility — indeed, the legislative scheme allows limited cross-examination of affiants, which
suggests that the legislature contemplated the potential for conflicts in the evidence that would have to be resolved by the motion
judge. However, s. 137.1(4)(a)(i) is not an adjudication of the merits of the underlying proceeding; the motion judge should
be acutely conscious of the stage in the litigation process at which a s. 137.1 motion is brought and, in assessing the motion,
should be wary of turning his or her assessment into a de facto summary judgment motion, which would be insurmountable
at this stage of the proceedings.
53
Finally, in determining the ambit of "substantial merit", the statutory context of s. 137.1 must be borne in mind: even if
a lawsuit clears the merits-based hurdle at s. 137.1(4)(a), it remains vulnerable to summary dismissal as a result of the public
interest weighing exercise under s. 137.1(4)(b), which provides courts with a robust backstop to protect freedom of expression.
54
In summary, in light of the foregoing analysis, to discharge its burden under s. 137.1(4)(a)(i), the plaintiff must satisfy
the motion judge that there are grounds to believe that its underlying claim is legally tenable and supported by evidence that is
reasonably capable of belief such that the claim can be said to have a real prospect of success.
(b) Section 137.1(4)(a)(ii) — No Valid Defence
55
Section 137.1(4)(a)(ii) requires the responding party (i.e. plaintiff) to satisfy the motion judge that there are "grounds to
believe" that the moving party (i.e. defendant) has "no valid defence" in the underlying proceeding.
56
While the burden has admittedly shifted to the plaintiff under s. 137.1(4), it would be unreasonable to encumber the
plaintiff at the s. 137.1(4)(a)(ii) stage with the task of anticipating every defence the defendant might raise and then rebutting
those defences. Instead, s. 137.1(4)(a)(ii) operates as a de facto burden-shifting provision in itself, under which the moving
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party (i.e. defendant) must first put in play the defences it intends to present and the responding party (i.e. plaintiff) must then
show that there are grounds to believe that those defences are not valid.
57
In other words, once the moving party has put a defence in play, the onus is back on the responding party (i.e. plaintiff)
to demonstrate that there are grounds to believe that there is "no valid defence".
58
The word no is absolute, and the corollary is that if there is any defence that is valid, then the plaintiff has not met its
burden and the underlying claim should be dismissed. As with the substantial merit prong, the motion judge here must make
a determination of validity on a limited record at an early stage in the litigation process — accordingly, this context should
be taken into account in assessing whether a defence is valid. The motion judge must therefore be able to engage in a limited
assessment of the evidence in determining the validity of the defence.
59 I interpret the query on validity under s. 137.1(4)(a)(ii) as mirroring the query on substantial merit under s. 137.1(4)(a)(i).
Fundamentally, both entail an assessment by the motion judge of the strength of the claim or of any defences as part of an overall
assessment under s. 137.1(4)(a) of the prospect of success of the underlying claim. Having (i) and (ii) mirror each other to the
extent possible makes sense given the fact that a prototypical s. 137.1 motion will be made in relation to a defamation or tort
action and that affirmative defences to such an action normally involve well-articulated tests. The legislative drafting that nests
both (i) and (ii) under s. 137.1(4)(a) confirms this interpretation. Indeed, in a defamation action, for example, a claim must be
made out, and then the burden shifts to the defendant to identify any affirmative defences to the claim. The way that (i) and (ii)
are nested under (a) reflects this: the substantial merit of the claim is analyzed and then the validity of any potential defences.
For this reason, I interpret (ii) as an extension of (i), and I would analyze both in a similar fashion whereby the motion judge
must first determine whether the plaintiff's underlying claim is legally tenable and supported by evidence that is reasonably
capable of belief such that the claim can be said to have a real prospect of success, and must then determine whether the plaintiff
has shown that the defence, or defences, put in play are not legally tenable or supported by evidence that is reasonably capable
of belief such that they can be said to have no real prospect of success. In other words, "substantial merit" and "no valid defence"
should be seen as constituent parts of an overall assessment of the prospect of success of the underlying claim.
60 In summary, s. 137.1(4)(a)(ii) operates, in effect, as a burden-shifting provision in itself: the moving party (i.e. defendant)
must put potential defences in play, and the responding party (i.e. plaintiff) must show that none of those defences are valid in
order to meet its burden. Mirroring the "substantial merit" prong, under which the plaintiff must show that there are grounds to
believe that its claim has a real prospect of success, the "no valid defence" prong requires the plaintiff, who bears the statutory
burden, to show that there are grounds to believe that the defences have no real prospect of success. This makes sense, since s.
137.1(4)(a) as a whole is fundamentally concerned with the strength of the underlying proceeding.
(2) Section 137.1(4)(b) — Public Interest Hurdle
61
At last, I arrive at what is the crux of the analysis. Section 137.1(4)(b) provides that, to avoid having its proceeding
dismissed, the responding party must satisfy the motion judge that
the harm likely to be or have been suffered by the responding party as a result of the moving party's expression is sufficiently
serious that the public interest in permitting the proceeding to continue outweighs the public interest in protecting that
expression.
62
As I have often mentioned in these reasons, this provision is the core of s. 137.1. The purpose of s. 137.1 is to function
as a mechanism to screen out lawsuits that unduly limit expression on matters of public interest through the identification and
pre-trial dismissal of such actions. While s. 137.1(4)(a) directs a judge's specific attention to the merit of the proceeding and the
existence of a valid defence in order to ensure that the proceeding is meritorious, s. 137.1(4)(b) open-endedly engages with the
overarching concern that this statute, and anti-SLAPP legislation generally, seek to address by assessing the public interest and
public participation implications. In this way, s. 137.1(4)(b) is the key portion of the s. 137.1 analysis, as it serves as a robust
backstop for motion judges to dismiss even technically meritorious claims if the public interest in protecting the expression that
gives rise to the proceeding outweighs the public interest in allowing the proceeding to continue.
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63
Statutory interpretation is a contextual exercise that requires reading a provision with and in light of other provisions:
accordingly, if the bar is set too high at s. 137.1(4)(a)(i) or (ii), a motion judge will never reach s. 137.1(4)(b) — this cannot
possibly be what the legislature contemplated given the legislative history and intent behind s. 137.1. The legislature repeatedly
emphasized proportionality as the paramount consideration in determining whether a lawsuit should be dismissed. Weighing the
public interest in freedom of expression and public participation against the public interest in vindicating a meritorious claim
is a theme that runs through the entire legislative history, and this informs how s. 137.1 should be judicially understood.
64
The import of s. 137.1(4)(b) is made abundantly evident by looking at the context in which s. 137.1 was enacted. For
example, the APR urged that "[t]here should be no special safeguards to prevent abuse. The balancing of interests at the heart
of the remedy will allow appropriate disposition of cases" (Summary of Recommendations, para. 20 (emphasis added)). This
goal of achieving balance was echoed during the readings of the bill in the Legislative Assembly of Ontario. At second reading,
the Attorney General of Ontario stated the following:
[TRANSLATION] Balance has been a recurring theme: the need to strike a balance that will dismiss abusive lawsuits
while permitting legitimate actions. I can assure you that we have heard everything that has been said to us. Balance is
a key feature of this bill.
(Legislative Assembly of Ontario (2014), at p. 1971 (Hon. Madeleine Meilleur))
The theme of balance was raised frequently throughout the debates by multiple members across party lines (Legislative
Assembly of Ontario (2014), at pp. 1972-74 (Mr. Lorenzo Berardinetti); p. 1974 (Mr. Chris Ballard); p. 1975 (Hon. Madeleine
Meilleur)). (See also Legislative Assembly of Ontario (2015), at p. 6017 (Hon. Madeleine Meilleur); p. 6021 (Mr. Lorenzo
Berardinetti); pp. 6025-27 (Mr. Jagmeet Singh).)
65 I pause here to explain my use of the expression "weighing exercise" and to briefly address whether there is a substantive
difference between a weighing exercise and a balancing exercise, and which exercise s. 137.1(4)(b) requires. This concern was
raised by the British Columbia Civil Liberties Association as an intervener before this Court.
66
Here, the provision expressly requires that one consideration "outweig[h]" the other. I am of the view that this is
substantively different than if the statute had required that the two considerations be balanced against one another. The difference
can be illustrated by the following quantification of weighing and balancing: where one factor must outweigh the other, the ratio
between the two must be at least 51/49; in contrast, where one factor must be balanced against the other, a ratio of 50/50, or
even 45/55, might be sufficient for a judge to rule in favour of the former. The word "outweighs" necessarily precludes such
a conclusion.
67 While I do not purport to decide for all statutes the definitive difference between weighing and balancing, the fact that the
statute here requires that one consideration outweigh the other, and not simply that the considerations be balanced against one
another, should be relevant to a motion judge's consideration of whether the plaintiff has satisfied its burden under s. 137.1(4)(b).
(a) Harm Analysis
68
Harm is principally important in order for the plaintiff to meet its burden under s. 137.1(4)(b). The statutory provision
expressly contemplates the harm suffered by the responding party as a result of the moving party's expression being weighed
against the public interest in protecting that expression. As a prerequisite to the weighing exercise, the statutory language
therefore requires two showings: (i) the existence of harm and (ii) causation — the harm was suffered as a result of the moving
party's expression.
69
Either monetary harm or non-monetary harm can be relevant to demonstrating (i) above. I am in agreement with the
Attorney General of Ontario at the time the legislation was debated, who recognized at second reading "that reputation is one
of the most valuable assets a person or a business can possess" (Legislative Assembly of Ontario (2014), at p. 1971 (Hon.
Madeleine Meilleur)). Accordingly, harm is not limited to monetary harm, and neither type of harm is more important than the
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other. Nor is harm synonymous with the damages alleged. The text of the provision does not depend on a particular kind of
harm, but expressly refers only to harm in general.
70
Further, since s. 137.1(4)(b) is, in effect, a weighing exercise, there is no threshold requirement for the harm to be
sufficiently worthy of consideration. The magnitude of the harm becomes relevant when the motion judge must determine
whether it is "sufficiently serious" that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting the expression. In other words, the magnitude of the harm simply adds weight to one side of the weighing exercise.
71 This does not mean that the harm pleaded by the plaintiff should be taken at face value or that bald assertions are sufficient.
But I would not go so far as to require a fully developed damages brief, nor would I require that the harm be monetized, as the
question here relates to the existence of harm, not its quantification. The statutory language employed in s. 137.1(4)(b) is "harm
likely to", which modifies both "be" and "have been"; this indicates that the plaintiff need not prove harm or causation, but must
simply provide evidence for the motion judge to draw an inference of likelihood in respect of the existence of the harm and the
relevant causal link. The evidentiary burden might depend on the nature of the substantive law that is applied, although it must
be borne in mind that a s. 137.1 motion is not an adjudication on the merits: for example, in a defamation action, harm (and
therefore general damages) is presumed, but the plaintiff would still have to support a claim for special damages. Importantly,
though, no definitive determination of harm or causation is required.
72
I add that, naturally, evidence of a causal link between the expression and the harm will be especially important where
there may be sources other than the defendant's expression that may have caused the plaintiff harm (C.A. reasons, at para.
92). Causation is not, however, an all-or-nothing proposition, in the sense that while the causal chain between the defendant's
expression and the harm suffered by the plaintiff may be weaker for some elements of the harm suffered, it might nonetheless
be strong for other elements. This is a case-by-case inquiry undertaken by the motion judge.
(b) Weighing of the Public Interest
73 Once harm has been established and shown to be causally related to the expression, s. 137.1(4)(b) requires that the harm
and corresponding public interest in permitting the proceeding to continue be weighed against the public interest in protecting
the expression. Therefore, as under s. 137.1(3), public interest becomes critical to the analysis.
74
However, the term "public interest" is used differently in s. 137.1(4)(b) than in s. 137.1(3). Under s. 137.1(3), the
query is concerned with whether the expression relates to a matter of public interest. The assessment is not qualitative — i.e.
it does not matter whether the expression helps or hampers the public interest. Under s. 137.1(4)(b), in contrast, the legislature
expressly makes the public interest relevant to specific goals: permitting the proceeding to continue and protecting the impugned
expression. Therefore, not just any matter of public interest will be relevant. Instead, the quality of the expression, and the
motivation behind it, are relevant here.
75 Indeed, "a statement that contains deliberate falsehoods, [or] gratuitous personal attacks ... may still be an expression that
relates to a matter of public interest. However, the public interest in protecting that speech will be less than would have been the
case had the same message been delivered without the lies, [or] vitriol" (C.A. reasons, at para. 94, citing Able Translations Ltd.
v. Express International Translations Inc., 2016 ONSC 6785, 410 D.L.R. (4th) 380 (Ont. S.C.J.), at paras. 82-84 and 96-103,
aff'd 2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.)).
76 While judges should be wary of the inquiry descending into a moralistic taste test, this Court recognized as early as R. v.
Keegstra, [1990] 3 S.C.R. 697 (S.C.C.), that not all expression is created equal: "While we must guard carefully against judging
expression according to its popularity, it is equally destructive of free expression values, as well as the other values which
underlie a free and democratic society, to treat all expression as equally crucial to those principles at the core of s. 2(b)" (p. 760).
77
The weighing exercise under s. 137.1(4)(b) can thus be informed by this Court's s. 2(b) Canadian Charter of Rights
and Freedoms jurisprudence, which grounds the level of protection afforded to expression in the nature of the expression (R.
v. Sharpe, 2001 SCC 2, [2001] 1 S.C.R. 45 (S.C.C.), at para. 181). For example, the inquiry might look to the core values
underlying freedom of expression, such as the search for truth, participation in political decision making, and diversity in forms
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of self-fulfilment and human flourishing (Sharpe, at para. 182; Thomson Newspapers Co. v. Canada (Attorney General), [1998]
1 S.C.R. 877 (S.C.C.), at para. 24). The closer the expression is to any of these core values, the greater the public interest in
protecting it.
78 I outline below some further factors that may bear on the public interest weighing exercise under s. 137.1(4)(b). I note that
in Platnick v. Bent, 2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.), at para. 99, Doherty J.A. made reference to recognized
"indicia of a SLAPP suit" (emphasis omitted). He recognized four indicia in particular: (1) "a history of the plaintiff using
litigation or the threat of litigation to silence critics"; (2) "a financial or power imbalance that strongly favours the plaintiff";
(3) "a punitive or retributory purpose animating the plaintiff's bringing of the claim"; and (4) "minimal or nominal damages
suffered by the plaintiff" (para. 99). Doherty J.A. found that where these indicia are present, the weighing exercise favours
granting the s. 137.1 motion and dismissing the underlying proceeding. The Court of Appeal for Ontario has since applied these
indicia in a number of cases (see, e.g., Lascaris v. B'nai Brith Canada, 2019 ONCA 163, 144 O.R. (3d) 211 (Ont. C.A.)).
79 I am of the view that these four indicia may bear on the analysis only to the extent that they are tethered to the text of the
statute and the considerations explicitly contemplated by the legislature. This is because the s. 137.1(4)(b) stage is fundamentally
a public interest weighing exercise and not simply an inquiry into the hallmarks of a SLAPP. Therefore, for this reason, the only
factors that might be relevant in guiding that weighing exercise are those tethered to the text of s. 137.1(4)(b), which calls for
a consideration of: the harm suffered or potentially suffered by the plaintiff, the corresponding public interest in allowing the
underlying proceeding to continue, and the public interest in protecting the underlying expression.
80
Accordingly, additional factors may also prove useful. For example, the following factors, in no particular order of
importance, may be relevant for the motion judge to consider: the importance of the expression, the history of litigation between
the parties, broader or collateral effects on other expressions on matters of public interest, the potential chilling effect on future
expression either by a party or by others, the defendant's history of activism or advocacy in the public interest, any disproportion
between the resources being used in the lawsuit and the harm caused or the expected damages award, and the possibility that
the expression or the claim might provoke hostility against an identifiably vulnerable group or a group protected under s. 15 of
the Charter or human rights legislation. I reiterate that the relevance of the foregoing factors must be tethered to the text of s.
137.1(4)(b) and the considerations explicitly contemplated by the legislature to conduct the weighing exercise.
81 Fundamentally, the open-ended nature of s. 137.1(4)(b) provides courts with the ability to scrutinize what is really going
on in the particular case before them: s. 137.1(4)(b) effectively allows motion judges to assess how allowing individuals or
organizations to vindicate their rights through a lawsuit — a fundamental value in its own right in a democracy — affects, in
turn, freedom of expression and its corresponding influence on public discourse and participation in a pluralistic democracy.
82
In conclusion, under s. 137.1(4)(b), the burden is on the plaintiff — i.e. the responding party — to show on a balance
of probabilities that it likely has suffered or will suffer harm, that such harm is a result of the expression established under s.
137.1(3), and that the corresponding public interest in allowing the underlying proceeding to continue outweighs the deleterious
effects on expression and public participation. This weighing exercise is the crux or core of the s. 137.1 analysis, as it captures
the overarching concern of the legislation, as evidenced by the legislative history. It accordingly should be given due importance
by the motion judge in assessing a s. 137.1 motion.
IV. Application to This Case
83 In the following section, I apply the s. 137.1 framework to the facts of this case. I provide first an overview of the facts and
procedural history, and subsequently apply the s. 137.1 framework to those facts. I ultimately reach the conclusion that Pointes
Protection's s. 137.1 motion should be granted and consequently that 170 Ontario's underlying action should be dismissed.
A. Factual Overview
84
The appellant, 170 Ontario, wanted to develop a 91-lot subdivision in the city of Sault Ste. Marie. In order to do so, it
was necessary for 170 Ontario to obtain the approval of both the Sault Ste. Marie Region Conservation Authority ("SSMRCA")
and the Sault Ste. Marie City Council ("City Council").
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85 Pointes Protection Association and six members of its executive committee are the respondents before this Court. Pointes
Protection Association is a not-for-profit corporation created to provide a coordinated response to 170 Ontario's development
proposal on behalf of affected residents. Pointes Protection opposed the proposed development, particularly on environmental
grounds.
86
170 Ontario successfully obtained the SSMRCA's approval, which Pointes Protection then contested by bringing an
application for judicial review of the SSMRCA's decision. While that application was pending, 170 Ontario sought approval
from the City Council. Its application to the City Council was rejected, and it appealed to the Ontario Municipal Board ("OMB),
which granted Pointes Protection standing to participate.
87
This context is important, because while Pointes Protection's application for judicial review of the SSMRCA's decision
and 170 Ontario's appeal to the OMB were both pending, the parties settled the judicial review proceeding by way of minutes
of settlement ("Agreement").
88 Under the terms of the Agreement, Pointes Protection's judicial review application was to be dismissed on consent without
costs. Crucial to this appeal, however, is the fact that the Agreement also imposed limitations on Pointes Protection's future
conduct. In particular, arts. 4 and 6 of the Agreement provided as follows:
4) The Pointes Protection Association (hereinafter the "PPA") and its executive committee members comprised of Peter
Gagnon, Lou Sim[i]onetti, Pat Gratton and Gay Gartshore together with Rick Gartshore, and Glen Stortini (the named
individuals hereinafter referred to collectively as the "PPA members") undertake and agree not to take any further court
proceeding seeking the same or similar relief as set out in the within Notice of Application;
.....
6) The PPA and the PPA members undertake and agree that in any hearing or proceeding before the Ontario Municipal
Board (OMB) or any other subsequent legal proceeding that they will not advance the position that the Resolutions passed
by the SSMRCA on December 13th 2012 in regards to the Pointe Estates Development under subsection 3(1) of Ontario
Reg. 176/06 are illegal or invalid or contrary to the provisions of the Conservation Authorities Act R.S.O. 1990 c. C.27 and
Ontario Reg. 176/06 being the Regulation of Development, Interference with Wetlands and Alterations to Shorelines and
Watercourses or that the SSMRCA exceeded its jurisdiction by passing the above noted Resolutions with no reasonable
evidence to support its decision and considered factors extraneous to those set out in subsection 3(1) of Ont. Reg. 176/06 ....
[Emphasis added.]
(A.R., vol. II, at pp. 196-97)
89
At the OMB hearing of 170 Ontario's appeal from the City Council's refusal, Peter Gagnon, the president of Pointes
Protection Association and a signatory of the Agreement, testified. This testimony is the root of the breach of contract action
later initiated by 170 Ontario against Pointes Protection, which gives rise to this appeal. Mr. Gagnon testified that 170 Ontario's
proposed development would result in a loss of wetland area and in environmental damage to the region. Though 170 Ontario
objected at the time to Mr. Gagnon's testimony, the OMB Member hearing the appeal permitted him to give evidence on the
wetland issue insofar as it was relevant to the planning merits question and not to the conservation question, which was within
the purview of the SSMRCA. Following the hearing, the OMB eventually dismissed 170 Ontario's appeal and thereby upheld
the City Council's refusal of its development plan. 170 Ontario has accordingly not moved forward with that plan.
90
What gives rise to this appeal is what followed the OMB's dismissal of 170 Ontario's appeal: 170 Ontario initiated a
breach of contract action against Pointes Protection. In its statement of claim, 170 Ontario took the position that Mr. Gagnon's
testimony at the OMB hearing on behalf of Pointes Protection breached the Agreement because (1) the defendants sought the
same relief as in their judicial review application, (2) the defendants gave evidence regarding the wetland issue, which had been
"[i]mplicit[ly]" (A.R., vol. II, at p. 33) settled by the Agreement, and (3) the defendants advanced the position that the SSMRCA
approval was contrary to the Conservation Authorities Act, R.S.O. 1990, c. C.27. 170 Ontario claimed $6 million in damages,
that is, $5 million in general damages and $1 million in punitive and aggravated damages.
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91
Pointes Protection, for its part, did not file a statement of defence, but instead brought a motion under s. 137.1 of the
CJA to have the action dismissed.
B. Procedural History
(1) Ontario Superior Court (Gareau J.), 2016 ONSC 2884, 84 C.P.C. (7th) 298 (Ont. S.C.J.)
92 The motion judge, Gareau J., dismissed Pointes Protection's s. 137.1 motion and allowed 170 Ontario's action to proceed.
First, on the threshold burden, he concluded that Mr. Gagnon's testimony concerning the potential environmental impact of the
proposed development constituted an expression relating to a matter of public interest as required by s. 137.1(3) (paras. 29-40).
However, turning to the merits-based and public interest hurdles in s. 137.1(4)(a) and (b), Gareau J. found that 170 Ontario
had met its burden (paras. 41-56).
(2) Court of Appeal for Ontario (Doherty, Brown and Huscroft JJ.A.)
93
Pointes Protection's appeal was heard together with five other appeals 3 before a single panel of the Court of Appeal
for Ontario. This was in light of the fact that the Court of Appeal had not previously considered s. 137.1 of the CJA and that
each of the appeals involved the proper interpretation of the s. 137.1 framework. Therefore, while each of the appeals raised
discrete issues, the Court of Appeal's reasons in Pointes Protection's appeal were controlling as regards the appropriate analysis
of the s. 137.1 framework.
94 Doherty J.A., writing for a unanimous court, allowed Pointes Protection's appeal, granted its s. 137.1 motion, and dismissed
170 Ontario's lawsuit (para. 124). First, on the threshold burden, he noted that 170 Ontario was not challenging Gareau J.'s
finding that Mr. Gagnon's testimony constituted an expression relating to a matter of public interest under s. 137.1(3), and
therefore it was not in dispute that Pointes Protection had met its burden on this prong.
95 Doherty J.A. disagreed with the motion judge's findings on s. 137.1(4)(a) and (b). With regard to substantial merit, Doherty
J.A. found that the motion judge had erred by not examining the record and considering the relevant principles of contractual
interpretation. Turning to substantial merit himself, he held that 170 Ontario's action lacked substantial merit (paras. 113-17).
Acknowledging that this alone would be sufficient to dismiss the action, he nonetheless analyzed the other prongs of s. 137.1(4)
for completeness (para. 117). He quickly disposed of the motion judge's finding that there was no valid defence by pointing out
that the judge had "wrongly put the onus on Pointes [Protection]" (para. 119). Finally, on the public interest hurdle, Doherty
J.A. identified no harm to 170 Ontario aside from interference with its reasonable expectation of finality in the litigation, an
expectation that was dependent entirely on the correctness of its interpretation of the Agreement (paras. 120-21). Therefore,
Doherty J.A. found that 170 Ontario could not meet its burden on any of the s. 137.1(4) prongs.
96 The Court of Appeal for Ontario accordingly allowed Pointes Protection's appeal, set aside the motion judge's order, and
entered an order dismissing 170 Ontario's action (para. 124).
C. Application of the Section 137.1 Framework
97
Applying the framework set out in Part III of these reasons, I ultimately reach the same conclusion as the Court of
Appeal: 170 Ontario's action lacks substantial merit, and the harm likely to be or have been suffered by 170 Ontario and the
corresponding public interest in allowing the proceeding to continue do not outweigh the public interest in protecting Pointes
Protection's expression. I review the findings of both the motion judge and the Court of Appeal on a standard of correctness
because — as the reasons outlined in Part III made clear — their interpretation of the s. 137.1 framework raises questions of
law (Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 8 and 36; Teal Cedar Products Ltd. v. British
Columbia, 2017 SCC 32, [2017] 1 S.C.R. 688 (S.C.C.), at para. 78).
(1) Section 137.1(3) — Threshold Burden
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98
Mr. Gagnon's testimony constitutes an expression that relates to a matter of public interest, and 170 Ontario's breach
of contract action arises from that expression. Therefore, Pointes Protection meets its threshold burden under s. 137.1(3) with
little difficulty.
99 First, Mr. Gagnon's testimony is captured by the statutory definition of expression, as it is a verbal communication made
publicly (s. 137.1(2)).
100 Second, the materials before the motion judge support a finding that the expression relates to a matter of public interest.
Mr. Gagnon's testimony focused on the environmental impact of a proposed private development. A large group of residents
and voters was deeply invested in the ecological consequences of the Pointe Estates development. There was extensive evidence
in the record concerning the broad local media coverage of the development proposal itself, as well as the proceedings of the
SSMRCA, the City Council, and the OMB. This was a matter that affected "people at large, so that they may be legitimately
interested in, or concerned at, what is going on; or what may happen to them or to others" (per Lord Denning in London Artists
Ltd. v. Littler (1968), [1969] 2 All E.R. 193 (Eng. C.A.), at p. 198, cited in Torstar, at para. 104).
101
Accordingly, I am in agreement with both the motion judge and the Court of Appeal that Mr. Gagnon's testimony at
the OMB constitutes an expression on a matter of public interest.
102 I also agree with the courts below that the proceeding brought by 170 Ontario "arises from" that expression. It is a breach
of contract action premised on an alleged breach of the Agreement resulting from Mr. Gagnon's testimony at the OMB. There
is thus a clear nexus between Mr. Gagnon's expression and the underlying proceeding.
103
Therefore, I am satisfied on a balance of probabilities that 170 Ontario's breach of contract action arises from an
expression that relates to a matter of public interest.
(2) Section 137.1(4)(a) — Merits-Based Hurdle
104 Since Pointes Protection has met its onus on the threshold question, the burden now shifts to 170 Ontario to show that there
are grounds to believe that its breach of contract action has substantial merit and that Pointes Protection has no valid defence.
105
I agree with the Court of Appeal's conclusion that 170 Ontario's action lacks substantial merit. 170 Ontario's claim
is based solely on a breach of the Agreement. Accordingly, whether or not the action has "substantial merit" rests solely
on the interpretation of the Agreement, which is fundamentally a contract. Applying the customary principles of contractual
interpretation, which the motion judge failed to do, I find that 170 Ontario's action is not legally tenable and supported by
evidence that is reasonably capable of belief such that its claim can be said to have a real prospect of success; it thus does not
have substantial merit.
106
It is well established that the interpretation of a written contractual provision must be grounded in the text and that the
provision must be read in light of the entire contract. The surrounding circumstances can be relied on in the interpretive process,
but not to the point that they distort the explicit language of the agreement (Creston Moly Corp. v. Sattva Capital Corp., 2014
SCC 53, [2014] 2 S.C.R. 633 (S.C.C.), at para. 57).
107
In this case, the interpretation advanced by 170 Ontario does not flow from the plain language of the Agreement or
from the factual matrix surrounding it. The reading urged by 170 Ontario would distort the ordinary meaning of the words in a
manner that exceeds the bounds of appropriate judicial intervention in matters of contractual interpretation.
108
The language of the Agreement is clear on its face: it restricts Pointes Protection's expression only as it relates to the
SSMRCA's decision and to judicial review of that decision. 170 Ontario's argument is tantamount to asking this Court to read
in ex post a term that does not exist in the Agreement. The Agreement expressly bars Pointes Protection from "advanc[ing] the
position" that the SSMRCA's decision was "illegal or invalid or contrary to" the Conservation Authorities Act (A.R., vol. II, at
p. 197). The Agreement also prohibits Pointes Protection from "seeking the same or similar relief as set out in the within Notice
of Application", in which it was alleged that the SSMRCA had erred in the course of its decision-making process (p. 196). The
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Agreement is expressly limited to settling and foreclosing the foregoing. There is nothing in its plain language which could
possibly foreclose Pointes Protection from advancing an argument, as here, that does not pertain to the SSMRCA's decision.
That argument might admittedly depend on the same evidence, but there is nothing in the Agreement that suggests that the
evidentiary foundation of Pointes Protection's challenge to the SSMRCA's decision is precluded from being used in a proceeding
unrelated to that decision.
109
170 Ontario's submission that any argument raised with the SSMRCA is covered by an implied term of the Agreement
stretches the Agreement beyond any reasonable parameter. Pointes Protection specifically sought to preserve its right to
participate in the OMB proceeding during the negotiations leading to the Agreement (A.R., vol. II, at pp. 192-93). Common
sense indicates that its purpose in participating in the OMB proceeding would have been to advance its ultimate position against
170 Ontario's proposed land development. It is unclear what Pointes Protection would have raised at the OMB hearing other
than the issues that were its primary concern: wetland destruction, flooding, drainage, and other environmental impacts. The
Agreement expressly settled the application for judicial review of the SSMRCA's decision and, correspondingly, prevented
any future use of arguments to the effect that the SSMRCA had erred in that decision; the Agreement did not contemplate or
preclude Pointes Protection's advancement of its concerns generally.
110

In my view, Doherty J.A.'s characterization of the situation at para. 114 of his reasons was apt and correct:
170 Ontario's reliance on an "implicit" term in the agreement to preclude the defendants from raising the wetlands issue in
testimony before the OMB is not, in my view, an interpretation of the agreement that flows reasonably from the language
or the factual context of the agreement. When the parties entered into the agreement, Pointes had standing at the OMB
and 170 Ontario knew that the defendants would oppose the development at the OMB. Nothing in the agreement touched
on the defendants' participation in the OMB proceedings. Specifically, nothing in the agreement suggested that Pointes
could not oppose 170 Ontario's development at the OMB. 170 Ontario must be taken to have known full well the range
of factual issues that could be raised on its appeal before the OMB. Those issues included some that had been considered,
albeit in a different regulatory context, by the SSMRCA.
[Emphasis added.]

111
Accordingly, 170 Ontario's breach of contract action cannot be seen as legally tenable and supported by evidence that
is reasonably capable of belief such that its claim can be said to have a real prospect of success.
112
I therefore reach the conclusion under s. 137.1(4)(a)(i) that there is no substantial merit to 170 Ontario's action. Given
this conclusion, it is not necessary to consider s. 137.1(4)(a)(ii) and the defences raised by Pointes Protection (absolute privilege
and estoppel). This is because 170 Ontario's failure to satisfy s. 137.1(4)(a)(i) is sufficient to say that it has failed to satisfy s.
137.1(4)(a) as a whole. In any case, the conclusion that 170 Ontario's interpretation of the Agreement has no substantial merit
inevitably leads to the conclusion that it would not be able to show that Pointes Protection's interpretation of the Agreement
is not valid (C.A. reasons, at para. 119).
(3) Section 137.1(4)(b) — Public Interest Hurdle
113 Even if there were grounds to believe that 170 Ontario's action has substantial merit, and setting aside the issue of whether
there are grounds to believe that Pointes Protection has no valid defence available, I would nonetheless conclude independently
that the action should be dismissed because the harm, if any, to 170 Ontario resulting from the expression and the corresponding
public interest in permitting the proceeding to continue do not outweigh the public interest in protecting Pointes Protection's
expression in this particular case.
(a) Harm Allegedly Suffered and Public Interest in Permitting 170 Ontario's Action to Continue
114
170 Ontario claims two sources of harm that arise from Mr. Gagnon's testimony at the OMB. The first harm alleged
is financial. Not only has 170 Ontario claimed $6 million in damages, but it also points out that it gave up its right to costs on
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the security for costs motion when it settled the judicial review application. The second harm is non-pecuniary and rests on the
importance of courts fostering the principle of finality of litigation through contractual mechanisms, such as the Agreement here.
115 Turning first to the financial damages alleged to have been suffered, I note that 170 Ontario has not provided any theory
concerning the nature or quantum of those damages. I acknowledge that a fully developed damages brief is not necessary on a
s. 137.1 motion. I also acknowledge that a motion judge is not required to make definite findings of fact on issues of causation.
However, in this case, there is simply a dearth of evidence on the motion linking Mr. Gagnon's testimony to any of the undefined
damages that are claimed.
116
Assuming quantifiable and demonstrable harm, 170 Ontario's argument presupposes that 170 Ontario suffered a loss
as a result of Mr. Gagnon's testimony at the OMB (i.e. the expression). However, it is nearly impossible to conjecture that Mr.
Gagnon's testimony was the reason why the OMB upheld the City Council's refusal of 170 Ontario's development application.
Indeed, Mr. Gagnon was only one of six witnesses who testified in opposition to the development (A.R., vol. III, at p. 31).
Moreover, the OMB identified several grounds for dismissing the appeal in its entirety: the development application did not
have appropriate regard for matters of provincial interest, was not consistent with the Provincial Policy statement, was contrary
to the Official Plan of the City of Sault Ste. Marie, did not have appropriate regard for the provisions of s. 51(24) of the Planning
Act, R.S.O. 1990, c. P.13, and the development application in its entirety did "not represent good planning" (A.R., vol. III, at
pp. 13-14). Though the OMB explicitly accepted Mr. Gagnon's evidence, that evidence was merely one of many contributing
factors in its ultimate dismissal of 170 Ontario's appeal, and may not have been a factor at all in the constellation that comprise
of why the City Council refused 170 Ontario's development plan in the first place.
117
To be absolutely clear, the preceding paragraph should not be taken to be an affirmation of the reasonableness of the
OMB's decision, which is not before this Court and in respect of which leave to appeal to the Divisional Court was denied (Avery
v. Pointes Protection Assn., 2016 ONSC 6463, 60 M.P.L.R. (5th) 70 (Ont. Div. Ct.)). Rather, it is simply meant to demonstrate
that 170 Ontario cannot convincingly show that any harm it might have suffered as a result of Mr. Gagnon's expression was in
fact sufficient to establish any significant public interest in allowing its breach of contract action to proceed.
118
The second harm alleged by 170 Ontario has to do with finality in litigation, which is undoubtedly an important value.
However, the value of finality in litigation is relevant at the s. 137.1(4)(b) stage only to the extent that it relates to harm suffered
by the plaintiff, not harm in general. Here, I am willing to accept that this is the case, since 170 Ontario alleges that it is being
deprived of a benefit for which it bargained in settling the judicial review proceeding with Pointes Protection. Nonetheless,
in my view, finality in litigation is not compromised by dismissing 170 Ontario's breach of contract action: the Agreement
continues to be binding between the parties, and Pointes Protection continues to be foreclosed from advancing the position
that the SSMRCA's decision was invalid or illegal. I am in agreement with the Court of Appeal that "170 Ontario's reasonable
expectation of finality is dependent entirely on the correctness of its interpretation of the agreement" (para. 120). As I discussed
above, the Agreement cannot reasonably be read as precluding Mr. Gagnon's testimony before the OMB. Therefore, finality in
litigation is not squarely engaged and cannot be given any significant weight at this stage.
119
In summary, in light of the foregoing, I must conclude that the harm likely to be or have been suffered by 170 Ontario
as a result of Mr. Gagnon's expression lies at the very low end of the spectrum and, correspondingly, so too does the public
interest in allowing the proceeding to continue.
(b) Public Interest in Protecting Pointes Protection's Expression
120
The public interest in protecting Mr. Gagnon's expression is significant for two reasons. First, the public has a strong
interest in the subject matter of the expression, which relates to the ecological impact and environmental degradation associated
with a proposed large-scale development. Second, the form of the expression, namely testimony before an adjudicative tribunal,
militates in favour of protecting it.
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121
First, with respect to the subject matter of the impugned expression in this case, it must be borne in mind that Mr.
Gagnon was providing evidence regarding a matter of local and ecological significance. The express purpose of s. 137.1 is to
"encourage" and "promote" public participation in debates on matters which invite this kind of public attention.
122
Further, the OMB is required to carry out its obligations under the Planning Act with regard to "matters of provincial
interest", which are defined as including the protection of ecological systems, the conservation of features with significant
interest, and the orderly development of safe and healthy communities (s. 2). These "matters of provincial interest" intersect
to a large degree with the public interest, and the opportunity to express an opinion on these issues during what is a public
deliberative process ought to be encouraged.
123 Second, with respect to the form of expression, courts have closely guarded the principle of participation in the process
of tribunal decision making. Where a claim is founded on evidence to be provided before a tribunal, there is a risk that witnesses
will be deterred from participating in the adjudicative process because of a fear of legal retaliation. For this reason, courts
recognize, for example, an absolute privilege that attaches to testimony given "in the ordinary course of any proceedings",
regardless of whether it is relevant or irrelevant, malicious or not (Amato v. Welsh, 2013 ONCA 258, 362 D.L.R. (4th) 38 (Ont.
C.A.), at para. 34, citing Halsbury's Laws of England (4th ed. 1997), vol. 28, at para. 97). Indeed, here, reducing the "risk
that participation by the public in debates on matters of public interest will be hampered by fear of legal action" is an express
statutory purpose set out in s. 137.1(1).
124
Strengthening the integrity of the justice system by encouraging truthful and open testimony is inextricably linked to
the freedom of participants to express themselves in the forums concerned without fear of retribution. I accordingly consider
that the public interest in protecting Pointes Protection's expression falls at the higher end of the spectrum.
(c) Weighing of the Public Interest
125 As I have discussed, the harm likely to be or have been suffered by 170 Ontario lies at the very low end of the spectrum,
and so too then does the public interest in allowing the proceeding to continue. On the other hand, the public interest in Pointes
Protection's expression is at the higher end of the spectrum.
126 It is thus clear that 170 Ontario cannot establish on a balance of probabilities that the harm suffered as a result of Pointes
Protection's expression is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting that expression.
(4) Conclusion on the Application of the Framework
127
For the foregoing reasons, I would grant Pointes Protection's s. 137.1 motion on either of the independent grounds
that 170 Ontario's action lacks substantial merit and that 170 Ontario is unable to demonstrate that the weighing of the public
interest favours permitting the proceeding to continue. Accordingly, the Court of Appeal for Ontario was correct in dismissing
170 Ontario's underlying breach of contract action.
V. Conclusion
128

The appeal is dismissed.

129
With regard to costs, the legislature expressly contemplated a costs regime for s. 137.1 motions. Indeed, s. 137.1(7)
sets out an award of costs as the default rule if a s. 137.1 motion is granted, unless a judge determines that "such an award is
not appropriate in the circumstances." That would not be the case here. I would therefore simply award party-and-party costs
to the respondents, as per this Court's ordinary practice.
Appeal dismissed.
Pourvoi rejeté.
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Footnotes
1

I do not believe that a precise level of causation needs to be identified, as courts have consistently been able to grapple with and
apply the "arising from" standard (Allstate Insurance Co. of Canada v. Aftab, 2015 ONCA 349, 335 O.A.C. 172 (Ont. C.A.); Quick
v. MacKenzie (1997), 33 O.R. (3d) 362 (Ont. C.A.); New Brunswick v. O'Leary, [1995] 2 S.C.R. 967 (S.C.C.); Bracklow v. Bracklow,
[1999] 1 S.C.R. 420 (S.C.C.)).

2

I will refer to the "moving party" as the "defendant", and the "responding party" as the "plaintiff" in these reasons interchangeably.
This is for convenience and clarity, and should not be taken as restricting the statutory language in any future case.

3

Those appeals were Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686, 426 D.L.R. (4th) 1 (Ont. C.A.); Platnick;
Veneruzzo v. Storey, 2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018 ONCA 689,
143 O.R. (3d) 54 (Ont. C.A.); and Able Translations Ltd..
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The Honourable Mr. Justice Peter A. Cumming:
Reasons for Judgment
Introduction
1 The plaintiff, 671122 Ontario Limited, formerly Design Dynamics Limited ("Design"), is an Ontario corporation. Mr. Gilbert
Blechman is the President. In 1984 Design, based in Oakville, Ontario, carried on a manufacturing business, which included
the production of automobile synthetic sheep skin seat covers. Canadian Tire Corporation ("CTC"), with many franchised retail
stores throughout Canada, was the principal customer for Design's seat covers.
2 The defendant, Stewart Landow ("Landow") is a resident of the United States. He owns and controls the defendant American
Independent Marketing Inc. ("AIM Inc."), a New York corporation. Mr. Landow, through AIM Inc., carries on a consulting
and marketing business.
3
The defendants Sagaz Industries Inc. ("Sagaz") and Sagaz Canada Inc. ("Sagaz Canada") are both Florida corporations.
The defendant Joseph Kavana ("Kavana"), the President of both corporations, resides in Florida. Sagaz manufactures, amongst
other things, both genuine sheepskin and synthetic automobile seat covers.
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4
Sagaz contracted with AIM Inc. whereby that corporation would receive commissions from any sales of synthetic seat
covers to CTC. AIM Inc. was an independent contractor in its relationship with Sagaz. (While Sagaz Canada was incorporated
by Mr. Kavana at one point of time for the purpose of the sale of synthetic seat covers in Canada, Sagaz Canada had minimal
operations which are not relevant to these proceedings.)
5 Mr. Robert Summers ("Summers") was the head of CTC's automotive division. Mr. Summers and his family members control
565725 Ontario Limited, an Ontario corporation, which at the relevant time carried on business as International Marketing
Consultants ("IMC"). Mr. Summers employed a surrogate, Anthony Brathwaite, as his nominee to manage IMC. The evidence
is clear that Mr. Brathwaite was the puppet of Mr. Summers. IMC was a sham corporation. In reality it was Mr. Summers.
6 In June 1984, Mr. Summers caused the synthetic seat cover line that CTC would purchase to be awarded to Sagaz. Design
was replaced by Sagaz as the supplier of synthetic seat covers to CTC. Sagaz has continued as the supplier to CTC to the present.
7
It was later determined that Mr. Summers, through IMC, had entered into an agreement with Mr. Landow whereby Mr.
Landow (through his corporation, AIM Inc.) would pay to Mr. Summers (through IMC) two percent of all sales by Sagaz to
CTC of synthetic seat covers. Mr. Summers was convicted, after trial in Ontario, of six of eight counts of corruptly accepting
benefits from various parties, including AIM Inc., as consideration for showing favour to suppliers. His appeal of the conviction
was dismissed. Mr. Summers went to prison. Mr. Braithwaite pleaded guilty to like charges.
8
Mr. Summers' employment with CTC was terminated in September 1985, when his wrongdoing came to light. The
employment of Mr. Robin Addie, a senior buyer for CTC, was also terminated. Mr. Ralph Trott replaced Mr. Summers. In
October 1985, Mr. Trott and Mr. Bert Heeringa, who replaced Mr. Addie, evaluated the situation with respect to CTC's purchase
of synthetic seat covers. Management of CTC determined that it preferred the synthetic seat cover products of Sagaz to those
made by Design. Accordingly, CTC retained its relationship with Sagaz for the reason of its superior product, as perceived
by CTC.
9
Having lost its major customer, CTC, Design's manufacturing business went into a steep decline. Design sold the assets
of its manufacturing business in 1988.
10
The plaintiff's claim was originally brought against several parties in addition to the named defendants. In particular, it
is noted that the claim has been discontinued against Mr. Summers because of his bankruptcy.
Issues
11

There are several issues to be addressed:
(1) Did any one or more of the defendants bribe Mr. Summers in exchange for him agreeing to terminate Design as the
supplier to CTC of synthetic seat covers?
(2) If there was a bribe, was it an operative and proximate cause of any loss to the plaintiff?
(3) If there was a bribe and it was an operative and proximate cause of a loss to the plaintiff, are any one or more of the
defendants liable in law to the plaintiff?
a) Is there liability on a basis of the tort of civil conspiracy?
b) Is there liability on a basis of a tort of unlawful interference with economic relations?
(4) If the defendants Mr. Landow and AIM Inc. are found to have bribed Mr. Summers, and it is found that Sagaz was
not a participant in the making of the bribe but knew about it through its directing mind, the defendant Joseph Kavana,
then is Sagaz liable to the plaintiff for the plaintiff's loss? That is, is mere knowledge of the bribe sufficient to confer
liability upon Sagaz?
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(5) If the defendants Mr. Landow and AIM Inc. are found to have bribed Mr. Summers but it is found that this was done
without the knowledge of Sagaz, is Sagaz liable to the plaintiff on a basis of vicarious liability for the wrongdoing of Mr.
Landow and AIM Inc.?
(6) What damages did the plaintiff suffer?
(7) Is the plaintiff entitled to punitive damages?
The Evidence
12
The standard of proof to establish liability in a civil trial is proof on a balance of probabilities. This standard remains
even where the issue is the proof of criminal conduct. Continental Insurance Co. v. Dalton Cartage Ltd., [1982] 1 S.C.R. 164
(S.C.C.), at 171 per Laskin C.J.
The Nature of the Relationship between Design and CTC
13
Design had supplied seat cover products to CTC on a continuing basis for some 30 years prior to 1984. CTC represents
more than 60% of the Canadian seat cover market. Design had developed an innovative synthetic seat cover which was a full
fit and installation seat cover known as the "Contura". The sales to CTC exceeded $8 million in 1983. This represented more
than 50% of Design's total sales of all products.
14 Design's manufacturing operation was intimately linked to the needs of CTC. The two parties collaborated and cooperated
in the development of products, packaging, art work and promotions relating to the manufacture, supply and sales of synthetic
seat covers. CTC would annually provide an estimate of the anticipated seat covers required for the upcoming year. The estimate
served as a planning tool so that Design could manufacture, and have on hand in inventory, the various seat covers that CTC
would require. Based upon the estimate, Design would order the necessary raw materials and plan its manufacturing schedule.
CTC would periodically make specific, firm orders. These orders sometimes required delivery within a short period of time.
CTC expected Design to act upon its estimates so that CTC would have a ready supply from Design of seat covers on hand,
as needed, to fill orders. The trailers of CTC were parked at Design's factory on a continuing basis so they could be loaded
by Design for delivery to CTC's central warehouse. The information technologies of Design and CTC were integrated so that
orders could be filled expeditiously, with accuracy, and with efficiency in minimizing costs. Design would participate in CTC
advertising promotions.
15
The dominance of CTC in the Canadian market, coupled with it being Design's largest customer, meant that CTC was
the party in the position of strength in their relationship. In particular, this meant that CTC did not contractually commit itself
to its supplier through the annual estimate. Rather, enforceable contracts only arose with the specific purchase orders made by
CTC from time to time. Nevertheless, the evidence establishes the parties got along reasonably well over the years and mutually
benefited. CTC's estimates were generally followed, albeit subject to minor variations and adjustments from time to time to take
into account market conditions such as, for example, one particular model of seat cover selling better or worse than anticipated.
Design could very reasonably rely upon CTC's estimates.
16

It is clear from all of the evidence that Design had a long-standing substantial commercial relationship with CTC.

17
Mr. Al Kaminskas testified. He was the buyer for CTC who had responsibility for the seat cover line. Mr. Kaminskas
reported to Mr. Addie, the Senior Buyer for CTC. Mr. Kaminskas and Mr. Addie conducted a "line review" in respect of CTC's
synthetic seat covers in the fall of 1983. Design made a presentation to them which was received favourably.
18
Mr. Kaminskas provided an estimate to Design on November 17, 1983, for the 1984 year whereby CTC anticipated
purchasing some 492,000 seat covers with a sales value of more than $8 million. The "contura" product would be purchased
but would be now sold by CTC under its own brand name, "Motomaster". Mr. Kaminskas was quite satisfied with CTC as
a supplier. Indeed, to this point in time, Design had been the primary supplier with another Canadian manufacturer being a
secondary, minor supplier. Mr. Kaminskas advised Design that it was now intended that Design would be the exclusive supplier
3

of synthetic seat covers to CTC. Mr. James D. Gilbert, Vice president of Sales and Marketing for Design at the time, testified
that Mr. Addie confirmed to him in November 1983 that Design would be the sole supplier of synthetic seat covers to CTC.
19 Numerous documents relating to such matters as price quotations, fabrics, colours, the style and dimensions of packaging,
art work and computer numbers for the various products were exchanged between Design and CTC with a view to implementing
the estimate. Ongoing meetings were held. In January 1984 Design purchased some $400,000.00 of raw materials. By May 1984
the computer numbers of CTC had been delivered to Design. On June 1, 1984, Mr. Kaminskas recommended to his superiors a
revised estimate of some 530,000 units to be purchased from Design as the sole supplier to CTC. Mr. Kaminskas and Mr. Addie
met with Design management on June 22, 1984, and communicated the revised estimate figures. The internal memoranda of
Design confirms the evidence of Mr. Gilbert and Mr. Blechman. Until June 27, 1984, Design had a reasonable understanding
that Design had a firm commitment from CTC that Design would be the supplier to CTC of synthetic seat covers for 1984.
20
The defendants submit that problems CTC was experiencing with Design meant that Design was going to lose the seat
cover supply business with CTC in all events.
21
There was evidence that some of Design's product sold to CTC was also sold by other retailers (competitors of CTC) at
lower prices, to the annoyance of CTC. Design could not dictate the price at which its customers would sell the seat covers and
the use of so-called 'loss-leaders' in the retail industry is not uncommon.
22 In the spring of 1984, CTC raised concerns with Design about unsold inventory of seat covers that were on hand from late
1983 purchases from Design. There was excess inventory of the old line of seat covers. Discussions ensued between Design and
CTC as to how this problem might be addressed. Similar concerns had been raised by CTC in October 1983. However, the line
review at that time resulted in the shared view by CTC and Design that the problem would be resolved with the introduction of the
Motomaster line in 1984. Mr. Kaminskas testified that he anticipated that the over-inventory problem would be handled through
promotions. Mr. Kaminskas was of the view that any problems were not of significance in terms of the ongoing relationship.
23
In my view, and I so find, the problems being experienced by CTC were not extraordinary to the ongoing relationship
of CTC and Design. With the benefit of hindsight, the inventory problem was more substantial than first contemplated. Sagaz
purchased some $500,000.00 of this Design manufactured seat cover inventory of CTC in the fall of 1985. Nonetheless, the
stale inventory concern was not the operative, or even a contributing, cause of the decision of Mr. Summers in June 1984 to
terminate Design as the supplier of CTC.
(1) Did any one or more of the defendants bribe Mr. Summers in exchange for him agreeing to terminate Design as
the supplier to CTC of synthetic seat covers?
(2) If there was a bribe, was it the operative and proximate cause of any loss to the plaintiff?
The Termination of the Relationship between Design and CTC
24
Mr. Landow and Mr. Summers met in Cancun, Mexico, from January 11-16, 1984, under the guise of the two-person
meeting being a "marketing conference". Mr. Addie met with Mr. Landow and Mr. Kavana in Miami on June 6, 1984. Mr.
Summers advised Design on June 27, 1984, that CTC was terminating its relationship with Design with respect to the synthetic
seat cover business.
25
Mr. Summers testified. It is clear from his evidence that it was he who decided to terminate the relationship of CTC
with Design and that this was done because he would indirectly receive from the defendant Landow's corporation, AIM Inc.,
through Mr. Summers' own corporation, IMC, 2% of the amount of all sales of synthetic seat covers purchased by CTC from
Sagaz. Documentation was drawn up to give the appearance of a true business relationship between AIM Inc. and IMC, whereby
services were being received by AIM Inc. in exchange for the monies to flow to IMC. However, this arrangement was a fiction.
In reality, IMC was a conduit for a bribe being paid to Mr. Summers. Mr. Brathwaite was a credible witness. He testified that
fictitious invoices were created by IMC. on the instructions of Mr. Summers, to misleadingly suggest that services were being
provided to AIM Inc. in exchange for payments to IMC.
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26 The defendants assert that because CTC now considers the Sagaz product to be superior that Design has not suffered any
true loss. However, this ignores the reality that the decision to switch suppliers in June 1994 had nothing at all to do with CTC
believing the product of Sagaz to be superior. The current preference for the Sagaz product in the eyes of CTC is after the event
of the loss of the business by Design. That business was lost solely because of the bribe by Mr. Landow to Mr. Summers. If the
bribe had not been paid Design would have not lost the business. The proximate and operative cause of the loss of the business
by Design was the payment of the bribe. It is speculative to assert that in all events, at some point in the future, Design would
have necessarily lost the business to Sagaz because CTC would have decided that Sagaz had a superior product.
27
There can be no question that Mr. Landow was a willing participant in the scheme. He is the directing mind of AIM
Inc., which was used to pay the bribe to IMC.
28 Mr. Landow did not testify. Mr. Summers testified that the bribe was made at the suggestion of Mr. Landow. In my view,
considering all the evidence, I find that it was probably Mr. Summers who suggested he receive a bribe. However, it is of no
import as to who took the initiative in the first instance. What is clear, and I so find having considered all the evidence, is that
both Mr. Summers and Mr. Landow intended that the bribe to Mr. Summers be implemented. I find that this was the sole reason
for Mr. Summers terminating the relationship of CTC with Design as its supplier of synthetic seat covers. The inventory problem
he advanced to Design on June 27, 1984, as resulting in the change of suppliers was simply a ploy to mislead by asserting a
rationalization. Mr. Summers admitted in his evidence that if it had not been for the bribe, CTC would have continued with
Design as its supplier of synthetic seat covers.
29
I find that Mr. Landow paid the bribe because he knew this was the only way in which Design could be removed as
the supplier to CTC, and Sagaz could take up the position as the new supplier. By such course of action Mr. Landow would
profit inasmuch as he would receive through AIM Inc. commissions on the sale from Sagaz to CTC. In fact Mr. Landow did
receive substantial amounts of money as commissions for such sales. The evidence establishes that the arrangement between
Mr. Summers and Mr. Landow was in place well before Sagaz received its first order for synthetic sheep skin covers.
30 The defendants submit that because CTC was only contractually bound to Design at the point of a purchase order, that CTC
did not have to honour the "estimate" given to Design and, therefore, any award of damages must take this into account. This
argument ignores the reality that, as I find, CTC would have given realization to the "estimate" through subsequent purchase
orders, as in the past, but for the termination of the relationship with Design by Mr. Summers. The relevant issue is not the legal
right of CTC to terminate the relationship -- rather, it is why the relationship was in fact terminated.
31
Accordingly, I find that the bribe paid to Mr. Summers by Mr. Landow was the operative and proximate cause of the
termination of Design's relationship with CTC as the latter's supplier of synthetic seat covers.
32 The evidence established that Mr. Landow is the directing mind and controlling force of AIM Inc., which is wholly owned
by him. Mr. Landow cannot hide behind the corporate veil of AIM Inc. and use the corporation as his agent in the commission
of an intentional tort; see: Montreal Trust Co. of Canada v. ScotiaMcLeod Inc. (1995), 26 O.R. (3d) 481 (Ont. C.A.) at 491.
(3) If there was a bribe and it was an operative and proximate cause of a loss to the plaintiff, are any one or more
of the defendants liable in law to the plaintiff?
33 The allegation of a civil conspiracy is that Messrs. Summers, Landow and Kavana were all participants in the arrangement
to bribe Mr. Summers. As I have found, the evidence established a common design on the part of Messrs. Summers and Landow.
The question is -- was Mr. Kavana a participant in that conspiracy?
34
There was no direct evidence that Mr. Kavana entered into any conspiracy. There was no direct evidence that he was a
party to the bribe paid by Mr. Landow to Mr. Summers. Mr. Summers dealt with Mr. Landow. Mr. Summers in his testimony
did not implicate Mr. Kavana.
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35 It is necessary to find an agreement to join a concerted action or common design to support a finding of conspiracy. Mere
knowledge or acquiescence does not make one a conspirator. However, as conspiracy agreements are seldom admitted to, an
inference as to a conspiracy may be drawn from circumstantial evidence if that inference is proven on a balance of probabilities.
In making this evaluation it is important to determine whether any other inference can fairly be made from the facts. LevyRussell Ltd. v. Tecmotiv Inc. (1994), 13 B.L.R. (2d) 1 (Ont. Gen. Div.) at 175.
36
The plaintiff submits there are some suspicious circumstances which imply Mr. Kavana's involvement in the agreement
of Mr. Landow to bribe Mr. Summers.
37 In 1983, Sagaz had attempted unsuccessfully to obtain the synthetic seat cover business of CTC. At the time, Sagaz paid
a five percent commission to Mr. Landow in respect of the sale of genuine sheepskin seat covers, wheel covers and cushions to
CTC. However, Sagaz later entered into an agreement with Mr. Landow whereby he would receive a commission of six percent
in respect of sales of synthetic seat covers to CTC. The plaintiff alleges that the overall commission of six percent suggests an
inference is to be made that Mr. Kavana and Mr. Landow agreed to each contribute one percent to make up the two percent
of sales being demanded by Mr. Summers as a kick-back. Mr. Kavana testified he was misled by Mr. Landow in agreeing to
change the commission from five percent to six percent. Mr. Kavana testified that Mr. Landow, who lives in New York, told
him he was required to hire someone to provide in-store service in Canada in connection with the CTC account and that this
would entail additional expense. In fact, Mr. Landow did not provide any in-store service to CTC. When Mr. Kavana learned, in
the fall of 1995 upon the visit of Mr. Heeringa of CTC to Miami, that there had not been any in-store service in fact, Mr. Kavana
did not do anything and, indeed, Sagaz continued to pay Mr. Landow's commission for some months. Mr. Kavana testified that
he later reduced the commission because Sagaz felt obliged to accept $500,000.00 of CTC's old synthetic seat cover inventory
(supplied by Design) as a cost of "advertising".
38 Mr. Kavana caused a payment of some Cdn. $15,000.00 to be made to Mr. Landow in March 1985 which allegedly found
its way to Mr. Addie. Mr. Kavana testified that Mr. Landow told him this expenditure was tied to the purchase of a car as part
of an intended promotion to display the CTC seat covers. This amount was paid by a corporation in South America controlled
by a brother of Mr. Kavana, without documentation or a receipt. The plaintiff alleges that this payment is improper and tends
to corroborate the assertion that the arrangement as to a bribe by Mr. Landow in favour of Mr. Summers was done with the
knowledge of Mr. Kavana. In fact, there never was a car purchased. Sagaz never requested of Mr. Landow any accounting in
respect of the transfer of this money.
39
The circumstantial evidence gives rise to the inference that Messrs. Summers and Landow discussed their scheme at
their two person "marketing conference" in Cancun, Mexico, from January 11-16, 1984. However, the trip to Cancun was not
paid for by Sagaz, but rather by Purolator Inc., another client of Mr. Landow that was a supplier to CTC. Mr. Kavana testified
that he did not know of this meeting.
40 There was evidence that Mr. Landow suggested to Mr. Summers that he was a principal of Sagaz and not an independent
contractor. However, this seems to have been done on Mr. Landow's initiative. It was generally known that CTC did not like to
deal with agents but rather directly with suppliers so as to get the lowest possible prices.
41
Mr. Kavana testified. As related above, there are circumstances (in particular, the payment of $15,000.00 which found
its way to Mr. Addie) which suggest improper conduct in the course of his business dealings.
42
However, on the specific issue as to whether Mr. Kavana was a participant in the conspiracy of Messrs. Summers and
Landow in respect of the bribes to be paid by Mr. Landow to Mr. Summers, I find that Mr. Kavana was not a party.
43 Mr. Summers did not in his testimony implicate Mr. Kavana in any way. I find Mr. Kavana credible in his own testimony.
Mr. Kavana conducts a large business enterprise through Sagaz. Mr. Landow was an independent contractor to Sagaz dealing
with one of the many customers of Sagaz. Mr. Kavana testified that Mr. Landow told him he had a good relationship with Mr.
Summers, that CTC was intending to do a line review, and that Mr. Landow thought there was a good chance Sagaz could get
the business. Mr. Kavana accepted Mr. Landow's requests and explanations without scrutiny as to his dealings with CTC. I
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accept Mr. Kavana's testimony that he trusted Mr. Landow. Mr. Kavana stood up well to a rigorous cross-examination. I find
Mr. Kavana was not a party to the conspiracy of Messrs. Summers and Landow.
The Law
(3) (a) Is there liability on a basis of the tort of civil conspiracy?
The Tort of Conspiracy
44 The element of a combination of persons has, in some circumstances, made unlawful an act which, if done by one person
alone, would not be actionable. (I leave aside the conceptual aspect of this tort which seems problematic, being the question as
to why the conduct by two or more persons should be actionable when the same conduct by only one person is not.)
45
Where the conduct of the defendants is unlawful, the conduct is directed toward the plaintiff, and the defendants should
know in the circumstances that injury to the plaintiff is likely to and does result, the tort of civil conspiracy to injure is available;
see: Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd. (1983), 145 D.L.R. (3d) 385 (S.C.C.), at
397-399 per Estey J.
46 If the predominant motive of the defendants is to advance their own self-interest rather than to cause injury to the plaintiff,
and no unlawful means are employed, then their conspiracy is not unlawful. This can lead to fine distinctions. The presence or
absence of malice is not in itself determinative of the issue. It is the purpose of the combination that is the critical factor. For
the combination to be tortious and constitute an unlawful conspiracy where unlawful means are not present, its purpose must
be seen to be wholly destructive by the prevailing standards of the community. See, for example: Crofter Hand Woven Harris
Tweed Co. v. Veitch, [1942] A.C. 435 (U.K. H.L.); Gagnon v. Foundation Maritime Ltd., [1961] S.C.R. 435 (S.C.C.).
47
However, when two or more persons combine to injure a third person by unlawful means such as by the commission of
a crime or a tort, then intention to injure the plaintiff is not an essential component of the cause of action; see: Lonrho Ltd. v.
Shell Petroleum Co. (1981), [1982] A.C. 173 (U.K. H.L.) at 189; Canada Cement, supra at 398-399. It is only in the situation
where the conduct does not give rise to unlawful means that there must be a primary intention to injure the plaintiff as a requisite
element of the tort of civil conspiracy.
48
In my view, and I so find, the Defendants Landow and IMC are liable to the plaintiff on the basis of the tort of civil
conspiracy. Mr. Landow, and IMC, conspired with Mr. Summers (no longer a named defendant because of his bankruptcy) and
AIM Inc. to engage in unlawful conduct (the payment of the bribes) directed toward taking away the business of the plaintiff
as supplier to CTC. They knew that injury would result to the plaintiff, as it did.
49 While the somewhat awkward and obscure tort of civil conspiracy is sufficient to establish liability in the case at hand, in my
view liability is more directly, clearly and properly addressed through the tort of unlawful interference with economic relations,
to which I now turn. In my view, in situations where there are unlawful means, there is no substantive relevant difference
between conspiracy and intentional interference with economic relations except that a conspiracy requires the participation of
more than one party. Irrespectively, the analysis is worth addressing.
(3) (b) Is there liability on a basis of a tort of unlawful interference with economic relations?
The Tort of Unlawful Interference with Economic Relations
50
Torts can be defined as civil wrongs independent of contract. Historically, the common law has developed sanctions
against certain conduct that harmed a person's economic interests. For example, the tort of injurious falsehood relates to false
advertising or passing off another's goods as one's own. An early development was the tort of intentional direct interference
with the performance of, or inducing the breach of, an existing contract; see: Lumley v. Gye (1853), 2 El. & Bl. 216, 118 E.R.
749 (Eng. Q.B); J.T. Stratford & Son Ltd. v. Lindley (1964), [1965] A.C. 307, [1964] 3 All E.R. 102 (Eng. H.L.).
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51
However, if the interference is simply indirect (that is, the intervenor does not directly induce one of the contracting
parties not to perform her contractual obligations), then to be actionable the intervenor must have employed means which are
independently unlawful.
52
Until recent times, the general position of the common law had been that short of direct or indirect interference with
an existing contract, interference with economic relations did not constitute a tort. The underlying rationale for this position is
that there is a significant public interest in maintaining and facilitating free competition in the marketplace. However, in 1964
the House of Lords confirmed the tort of intimidation, being to coerce a person by unlawful threats, into doing something or
abstaining from doing something she had every right to do; see: Rookes v. Barnard, [1964] A.C. 1129 (U.K. H.L.). This tort
is now viewed as being illustrative of a broader emergent tort, of uncertain ambit, what may be characterized as being the tort
of 'unlawful interference with economic relations'.
53
The essence of this emergent tort is that someone intentionally employs an unlawful means to interfere with a business
relationship or business expectancy. See Lonrho plc v. Fayed (1989), [1990] 2 Q.B. 479 (Eng. C.A.) at 493; J.T. Stratford, supra
per Lord Reid at 324 and Viscount Radcliffe at 328-329; Clerk & Lindsell on Torts, 17 th ed. (London: Sweet & Maxwell,
1995) at 1244. Unlike the tort of inducing a breach of contract, this tort does not require proof that an existing contract has
been broken or impaired.
54
This tort is, in effect, what can be referred to as a 'genus tort'. That is, it embraces or subsumes a class of specific torts
developed historically that have common characteristics. These are traditionally independent economic torts linked to 'unlawful
means', such as the torts of intimidation, indirect interference with contractual relations and unlawful conspiracy; see generally:
J.G. Fleming, The Law of Torts, 8th ed. (Sydney: The Law Book Company Limited, 1992) at 684-720.
55
American jurisprudence has also recognized this tort, referring to the tort by various nomenclature, such as the tort of
intentional interference with prospective economic advantage and the tort of intentional interference with business relations.
See, for example: Monette v. AM-7-7 Baking Co., Ltd., 929 F.2d 276 (6th Cir. Mich. 1991); Williams v. Burns, 540 F. Supp.
1243 (D. Colo. 1982); Settimo Associates v. Environ Systems Inc., 17 Cal. Rptr. 2d 757, 14 Cal. App. 4th 842 (Cal. Ct. App.
4 Dist. 1993); Doft & Co., Inc. v. Home Federal Saving & Loan Assn., 592 F.2d 1361 (5th Cir. Fla. 1979); De Voto v. Pacific
Fidelity Life Insurance Co., 618 F.2d 1340 (9th Cir. Cal. 1980); certiori denied 101 S. Ct. 206, 449 U.S. 869, 66 L. Ed. 2d 89
(Cal. 1980); Reazin v. Blue Cross & Blue Shield of Kansas, Inc., 899 F.2d 951 (10th Cir. Kan. 1990); rehearing denied, certiori
denied 110 S. Ct. 3241, 497 U.S. 1005, 111 L. Ed. 2d 752 (Kan. 1990); Chem-Tek, Inc. v. General Motors Corp., 816 F. Supp.
123 (D. Conn. 1993); Purgess v. Sharrock, 33 F.3d 134 (2nd Cir. N.Y. 1994); Community Title Co. v. Roosevelt Federal Saving
& Loan Assn., 796 S.W.2d 369 (Mo. 1990); Savage v. Pacific Gas & Electric Co., 26 Cal. Rptr. 2d 305, 21 Cal. App. 4th 434
(U.S. Cal. Ct. App. 1 Dist. 1993); review denied, certiori denied 115 S. Ct. 80, 513 U.S. 820, 130 L. Ed. 2d 34 (U.S. Cal. 1994);
DeLong Equipment co. v. Washington Mills Abrasive Co., 887 F.2d 1499 (11th Cir. Ga. 1989); rehearing denied 896 F.2d 560
(11th Cir. Ga. 1990); certiori denied 110 S. Ct. 1813, 494 U.S. 1081, 108 L. Ed. 2d 943 (Ga. 1990); Worldwide Commerce Inc.
v. Fruehauf Corp., 149 Cal. Rptr. 42, 84 Cal. App. 3d 803 (Cal. Ct. App. 1 Dist. 1978); Youst v. Longo, 233 Cal. Rptr. 294, 729
P.2d 728, 43 Cal. 3d 64 (Cal. 1987). See also: Prosser and Keeton on The Law of Torts, 5 th ed. (St. Paul, Minn: West Publishing
Co., 1984) at 1005, where the authors state that the origin of the tort is found in Temperton v. Russell, [1893] 1 Q.B. 715 (Eng.
C.A.) and is an extension of the tort of inducing breach of contract.
56 In my view, and I so find, there is a tort in the Canadian common law which I shall call the 'tort of unlawful interference
with economic relations'. The elements of the tort of 'unlawful interference with economic relations' are: (1) the existence of
a valid business relationship or business expectancy between the plaintiff and another party; (2) knowledge by the defendant
of that business relationship or expectancy; (3) intentional interference which induces or causes a termination of the business
relationship or expectancy; (4) the interference is by way of unlawful means; (5) the interference by the defendant must be the
proximate cause of the termination of the business relationship or expectancy; and (6) there is a resultant loss to the plaintiff.
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57 It is noted that the defendant's unlawful action must be directed towards the existing business relationship or expectancy
of the plaintiff and in circumstances where the defendant should know that injury to the plaintiff is likely. However, it does not
matter that the defendant's predominant purpose is to advance her own self interest and not to injure the plaintiff.
58 The tort has received approval in Canadian case law. For instance, in Dufferin Real Estate Ltd. v. Giralico (September 15,
1989), Doc. Toronto 12162/88 (Ont. H.C.), Ewaschuk J. held (at 15) that a secret commission paid was not the proximate cause
of the loss of the plaintiff's business expectancy. The defendant's action must be the proximate cause of the termination of the
business relationship or business expectancy and the plaintiff's resultant loss. See also: Cheticamp Fisheries Co-operative Ltd.
v. Canada (1994), 21 C.C.L.T. (2d) 151 (N.S. S.C.) and Nichols Gravel Ltd. v. Delhi (Township) (1996), 10 O.T.C. 356 (Ont.
Gen. Div.), although in both of these cases the Courts' language unfortunately implies (incorrectly in my view, with respect)
that even when unlawful means is present the defendant's act must be done with ill-motivation toward the plaintiff.
59 In my view, and I so find, the evidence establishes that the defendants Landow and AIM Inc. are liable to the plaintiff on
the basis of the tort of unlawful interference with the economic relations of the plaintiff. There was a valid business relationship
and business expectancy on the part of Design and its customer, CTC. Landow and AIM Inc. had knowledge thereof. These
defendants intentionally interfered with that business relationship and expectancy. They did so by unlawful means, specifically
by bribing Mr. Summers. Their interference was the proximate and operative cause of the termination and loss of the business
relationship and expectancy of the plaintiff. The plaintiff had a resultant loss.
(4) If the defendants Landow and AIM Inc. are found to have bribed Mr. Summers, and it is found that Sagaz was not
a participant in the making of the bribe but knew about it through its directing mind, the defendant Joseph Kavana, then
is Sagaz liable to the plaintiff for the plaintiff's loss? That is, is mere knowledge of the bribe sufficient to confer liability
upon Sagaz?
60
I find that it has not been proven on a balance of probabilities that Mr. Kavana knew of the bribery by Mr. Landow.
In my view, if it had been proven that Mr. Kavana knew of the making of a bribe by Mr. Landow to Mr. Summers, then Mr.
Kavana and Sagaz would also be liable. That is, they too would have committed the tort of intentional interference with the
economic relations of the plaintiff. In this hypothetical situation, Mr. Kavana would know that he and his corporation would
benefit by Mr. Landow acting unlawfully. In such instance Mr. Kavana is not simply a passive on-looking member of the public.
He and his corporation (of which he is the directing mind and controlling force) are going to benefit from the unlawful act of
Mr. Landow. The latter would know, in such a situation, that he can gain only by the continuing acquiescence by Mr. Kavana to
the unlawful act of bribery because the commissions resulting from the bribe are dependent upon Sagaz replacing the plaintiff
as the supplier of CTC. In such circumstances, the acquiescence of Mr. Kavana and Sagaz would amount to their being coparticipants in the tortious actions of Mr. Landow and AIM Inc.
61 In my view, public policy dictates that if the evidence had established that the bribery by Mr. Landow was done with the
knowledge of the defendants Kavana and Sagaz, that they would be liable in tort as well as Mr. Landow and AIM Inc.
62
In such a situation, arguably principles of the law of restitution could also apply to prevent unjust enrichment to Sagaz
derived from quasi-criminal activity or tortious acts; see: Beresford v. Royal Insurance Co., [1938] A.C. 586 (U.K. H.L.), at
598-599; P.D. Maddaugh & J.D. McCamus, The Law of Restitution (Canada Law Book Inc., 1990) at 494, 507.
(5) If the defendants Mr. Landow and AIM Inc. are found to have bribed Mr. Summers, but it is found that this was done
without the knowledge of Sagaz, is Sagaz liable to the plaintiff on a basis of vicarious liability for the wrongdoing of Mr.
Landow and AIM Inc.?
63
I have found on the evidence that AIM Inc. was an independent contractor to Sagaz. In my opinion, vicarious liability
cannot, and should not, be imposed upon Sagaz for the tortious acts of independent contractors; see: London Drugs Ltd. v.
Kuehne & Nagel International Ltd., [1992] 3 S.C.R. 299 (S.C.C.).
(6) What damages did the plaintiff suffer?
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64 The evidence disclosed that at one point a senior employee of Design had purchased a piece of furniture for Mr. Addie at
a cost of some $600.00. As with virtually all gifts by any supplier to a customer, it is a reasonable inference that this purchase
was designed to curry the ongoing favour of Mr. Addie and hence CTC. The defendants say that as a result of this gift the
plaintiff makes its assertions against the defendants with an absence of "clean hands." I do not suggest that this gift is not
deserving of condemnation. Nor do I suggest that there is an easy, or even meaningful, distinction to be drawn from a moral or
ethical standpoint between one gift and another to a customer. In our society gifts in business situations are common, and may
sometimes even be taken into account (albeit only partially where entertainment expenses are concerned) for tax deductibility
purposes. Whatever the moral or ethical position in respect of such circumstances the conduct is not necessarily criminal. In
the instant situation the secret, ongoing benefits paid by Mr. Landow to Mr. Summers on a quid pro quo basis was criminal
conduct. As well, the criminal conduct was the operative and proximate cause of the loss to Design. Any lack of morality or
ethics on the part of Design in making a gift of a piece of furniture to Mr. Addie is not relevant to the issues raised by Design's
action. There is not the "immediate and necessary relation" between the relief sought by Design and the behaviour allegedly
constituting unclean hands which would render it unjust to grant the relief. A.F.F. Farms Ltd. v. Bogyay (January 28, 1988),
Doc. CA 187/86, CA 188/86 (Ont. C.A.).
65
One of the general purposes of tort law is to compensate the injured party for economic losses suffered by reason of the
defendant's conduct. The loss of CTC as a customer was a fatal blow to the plaintiff's manufacturing business. CTC represented
more than 50% of the business of the manufacturing division.
66
The financial statements for 1993 state the manufacturing division's profit to be $1,905,623.00. The division was
continuously profitable from 1979 to 1983. For 1984 the loss of the manufacturing division was $814,560.00; for 1985 the loss
was $953,568.00. I find that Design took what steps it reasonably could take to mitigate its loss after it lost CTC as its customer.
67
While there was evidence, which purported to be expert evidence, given by the defendants in respect of the issue of
valuing the plaintiff's damages, I did not find it helpful at all, and attach no weight to it.
68
Ms. Linda Y. Brent testified as an expert business valuator for the plaintiff. Ms. Brent estimated the decline in the fair
market value of the net assets due to the loss of CTC's business as $4.9 to $5.6 million dollars.
69 Ms. Brent estimated the fair market value of the net assets of the manufacturing division to be in the range of $5.9 million
to $6.6 million as at January 1, 1984. This value was arrived at by a capitalized cash flow approach. This approach requires an
estimate of the level of cash flow (before interest, but after income taxes and sustaining capital expenditures) expected to be
maintained in future years. The maintainable cash flow is then capitalized by a factor reflecting the rate of return required by a
prospective purchaser, providing a capitalized cash flow value for the manufacturing division.
70 The weighted average maintainable cash flow for 1979-1983, before adjustments, was in a range of $3.5 to $4 million. After
subtracting adjustments for the cash flow attributable to a Home Furnishings Division that had been sold in 1983, economic
salaries and benefits and income tax, and sustaining capital expenditures, the "maintainable cash flow" was estimated by Ms.
Brent to range from $820,000.00 to $1,070,000.00.
71
Ms. Brent selected an equity rate of return of 14.3% to 16.7%. Capitalizing at a rate of 14.3% to 16.7% by employing
multiples of 7.0 times and 6.0 times (and adding an amount for tax benefits attributable to the existing capital assets) results in
an estimated fair market value for the manufacturing division of $5,900,000.00 to $6,600,000.00.
72
The plaintiff's manufacturing business was sold in 1988 for $1 million realized in cash. While the terms of the sale
allowed for a further return, this was dependant upon the profits earned by the purchaser which were not realized. This leaves
a net loss of $4.9 to $5.6 million through a decline in the fair market value of the net assets of Design's business due to the
loss of CTC, as calculated by Ms. Brent.
73 I accept the approach (and figures) of Ms. Brent's analysis as stated above with one major qualification. In my view, any
prospective arm's length purchaser of Design's manufacturing business would significantly discount the capitalization rate from
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the normative because of the risk attendant upon the business being largely the captive of one customer, CTC. If CTC were to
terminate its relationship with Design, the fair market value of the assets would be significantly less. (Perhaps the parties in an
actual sale would handle the uncertainty and risk by earn-out arrangements but this is speculative and beyond a consideration
of the market value on a cash basis.) In my view, Ms. Brent did not give a sufficient discount in recognition of CTC being a
dominant customer. As well, the evidence establishes that CTC would have forced upon Design a contribution in the order of
$500,000.00 (as CTC did later with Sagaz) to rid itself of old inventory. In my view, a multiple of three and one-half times is
appropriate in the circumstances.
74
Accordingly (utilizing the average, being $945,000.00 of the range of maintainable cash flow), I determine the fair
market value of the manufacturing business as being $3,307,500.00 on January 1, 1984, and the net loss in fair market value
of the assets through the loss of CTC as Design's customer as being $2,307,500.00 (after realizing $1 million on the sale of
the manufacturing division). From this amount is to be deducted the monies received by Design in settlement of its claim for
damages against CTC, being $500,000.00. In effect, this is a receipt in mitigation of damages. This leaves a net amount of
damages suffered by the plaintiff by reason of the tortious conduct of the defendants Landow and AIM Inc. as $1,807,500.00.
(7) Is the plaintiff entitled to punitive damages?
75
In my view, this is a case where an award of punitive damages is appropriate; see: Hill v. Church of Scientology of
Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), which sets out the principles and court's jurisdiction to award punitive damages. I fix
punitive damages at $50,000.00.
Disposition
76
The plaintiff is entitled to judgment in its favour for damages in the amount of $1,857,500.00 against the defendants
Landow and AIM Inc. on a joint and several basis, plus prejudgment interest in accordance with the Courts of Justice Act,
R.S.O. 1990, c. C.43, as amended. The action is dismissed as against the defendants Sagaz, Sagaz Canada and Joseph Kavana.
77

I may be spoken to as to costs.
Action allowed.
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Introduction
1 After an eleven day trial, the respondents, Walter Kasamekas ("Kasamekas"), Raymond Jackson ("Jackson"), and Raywalt
Feed Sales Ltd. ("Raywalt"), recovered judgment for general damages and prejudgment interest in the amount of $2,096,406
against the appellants Agribrands Purina Canada Inc. ("Purina"), Ren's Feed and Supplies Ltd. ("Ren's"), Walter Rendell Job
("Job") and The Estate of Edwards James McGrath ("McGrath"). The respondents also recovered punitive damages of $30,000
against Purina. Finally, they were awarded costs of $175,000.
2
The trial judge found the appellants liable to the respondents for the tort of unlawful conduct conspiracy. He also found
Purina in breach of its contract with Raywalt. He assessed damages on the same basis for both causes of action.
3
The appellants appeal the finding of unlawful conduct conspiracy. They also say that the trial judge made errors in
calculating damages for that tort and in the rate he applied for prejudgment interest. While Purina does not contest the breach
of contract finding against it, it does contest the method the trial judge used to calculate the damages for that breach. Finally,
Purina appeals the finding of punitive damages against it.
4
For the reasons that follow, I would allow the appeal on each of these issues except punitive damages and the alleged
errors in calculating the tort damages. I would therefore amend the trial judgment to provide that Raywalt recover damages for
breach of contract by Purina on the basis described below, with prejudgment interest calculated on the basis described below.
The respondents' claims for conspiracy must be dismissed.
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The Trial Judgment
5
The basic facts are not in dispute. Ren's was a well established dealer of Purina livestock feed and pet food. However,
in 1990 Purina discovered that Ren's was also purchasing feed from one of its competitors and selling it as feed for laboratory
animals in breach of its dealership agreement with Purina. As a consequence, Purina terminated Ren's dealership in July 1990.
6
Walter Kasamekas, who was a Purina employee, and his brother Raymond Jackson saw an opportunity to set up Raywalt
as a Purina dealership to take over Ren's territory. Raywalt and Purina concluded a dealership agreement in February 1991,
pursuant to which Purina agreed not to appoint any other dealer in Raywalt's territory, previously Ren's territory.
7 Raywalt opened for business in mid-March 1991. However, despite giving Raywalt territorial exclusivity, Purina continued
to supply feed to Ren's until the end of April 1991. This enabled Ren's to sell to its former customers in what was now Raywalt's
territory. When Purina finally ended this practice, Ren's got McGrath, who was a friend and the Purina dealer in a neighbouring
territory, to supply Ren's with Purina feed at dealer prices. This allowed Ren's to continue to sell Purina feed in Raywalt's
territory. Purina knew of, condoned and indeed approved of this arrangement. Purina provided McGrath with feed for resale to
Ren's. As a result, Raywalt's business was not nearly as profitable as projected and its cash flow problems caused it to cease
business at the end of January, 1992.
8
After setting this factual scene, the trial judge turned first to Purina's liability for breach of its contract with Raywalt.
He concluded that, by supplying McGrath with feed knowing that McGrath would sell it to Ren's at dealer prices for sale in
Raywalt's territory and by approving this arrangement, Purina breached its contract with Raywalt. Purina does not appeal this
finding.
9 He then addressed the method of calculating damages for that breach, in particular whether the damages were time limited
by the terms of the contract. Two of its provisions were relevant. The first provided that the dealership agreement was for two
years but would automatically renew unless either party gave notice of cancelation. The second allowed either party to cancel
the contract at any time by giving 60 days notice.
10 The trial judge concluded that there was an implied duty of good faith on Purina in its contract with Raywalt, that Purina
had acted in bad faith and that it could therefore not rely on the provision allowing it to terminate the contract on 60 days notice.
On this basis, the trial judge distinguished Hamilton v. Open Window Bakery Ltd. (2003), [2004] 1 S.C.R. 303 (S.C.C.). In
considering Hamilton, he said at para. 100, "[T]he trial judge specifically found that the defendant had acted in good faith at all
material times" (emphasis in original). At para. 108, he concluded, "The case has no application here because the foundation
of good faith that was present in that case is evidently absent in this case."
11
Instead of applying Hamilton, the trial judge engaged in an inquiry into what would have happened if Purina had not
breached its contractual obligation. He found that the only reasonable conclusion available on the evidence was that the contract
would have continued indefinitely. He found that Purina dealerships were typically of long duration. In this case, it would have
been because no steps would have been taken to terminate it. By its terms, the dealership agreement would therefore have
continued automatically.
12
In addition, he concluded that, because of Purina's conduct, the doctrine of unconscionability applied to prevent Purina
from relying on the time limiting provisions in the dealership agreement.
13
For these reasons, the trial judge based his quantification of damages for breach of contract on the premise that Purina's
contract with Raywalt would have continued indefinitely.
14
He then moved to the civil conspiracy issue. The respondents did not advance the branch of this tort that requires the
plaintiff to demonstrate that the defendants' primary purpose was to cause injury to the plaintiff, whether by lawful or unlawful
means. Rather, the respondents' argument was that the appellants engaged in the tort of unlawful conduct conspiracy, that is, their
conduct, done in concert, was unlawful and they knew or should have known that injury to the respondents was likely to result.
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15
The trial judge found that the appellants acted in concert, and while their predominant purpose was not to injure the
respondents, their conduct was directed at the respondents, and it was reasonably foreseeable that serious economic injury to
the respondents would and did result.
16
The central issue was whether their conduct was "unlawful". The trial judge found that the appellants did not appear to
have committed a crime, or any other tort than unlawful conduct conspiracy. Nor had they infringed a guaranteed constitutional
right. Relying primarily on Reach M.D. Inc. v. Pharmaceutical Manufacturers Assn. of Canada (2003), 65 O.R. (3d) 30 (Ont.
C.A.) [hereinafter Reach], he found that the ambit of unlawful conduct required by this tort extends beyond strict illegality.
He put it this way at para. 127:
The newer decisions confirm that the ambit of "illegal conduct" extends beyond strict illegality for the purposes of proving
the existence of tortious conduct. It includes conduct that the defendant "is not at liberty" or "not authorized" to engage in,
whether as a result of law, a contract, a convention or an understanding.
17

His assessment of the appellants' conduct against this standard was as follows at paras. 132-134:
It was unlawful and unauthorized conduct from Purina's perspective because Purina had a commercial obligation of good
faith and was contractually bound to support Raywalt as its dealer. More importantly, Purina had no authority or entitlement
to permit Purina feed products to continue to be sold by Ren's at dealer pricing just to ensure that its decision to terminate
the Ren's dealership would not result in a reduction of its market share. It effectively licensed Ren's through McGrath to
sell products in a geographic area that was reserved to another dealer, both as de facto dealers of Purina horse feeds.
It was unlawful and unauthorized conduct from McGrath's perspective because he had no authority under his Dealership
Agreement with Purina to establish a sub-dealership and to receive dealer rebates that reduced the product cost to dealer
level "white list" pricing where his sub-dealer was selling Purina feed products in territory that had been assigned to another
dealer.
It was unlawful and unauthorized conduct from Walter Rendell Job's and Ren's Feeds perspective because Ren's was not
entitled to be able to obtain Purina feed products for resale at the advantageous pricing available only to authorized Purina
dealers. The illegality lies in Purina and McGrath effectively licensing Ren's to deal in the Raywalt territory.

18
The next issue was the assessment of damages. The trial judge concluded that there was no material difference in the
damages to which the respondents were entitled whether assessed for Purina's breach of contract or for the tort of unlawful
conduct conspiracy. He said this at para. 158:
To my mind, as will be evident from the foregoing, in the absence of effective contractual language limiting liability, the
assessment of damages in both tort and contract in this case should be and is essentially the same. Any loss suffered by
the plaintiffs that was reasonably foreseeable at the time of the breach is properly compensable.
19 The trial judge found that the appellants' actions caused the respondents to lose their business. He determined that damages
should reflect the going concern value of Raywalt at the time, which he calculated by assessing what the net profit of the business
would have been in its second year of operation had it continued beyond January 1992. He then applied a three times earnings
multiple. The result was a damage award of $954,213 for Purina's breach of contract and the appellants' conspiracy.
20
The trial judge applied a prejudgment interest rate of 6.65% to this amount. Because eighteen years had passed since
the cause of action arose in 1992, this added an additional $1,142,193. In supplementary reasons released on May 3, 2010,
the trial judge noted that he selected that rate because it was "the average rate applicable for the entire 1992 calendar year".
He declined to use the rate of 5.1%, which was the bank rate at the start of the third quarter of 1992, the quarter in which the
respondents filed their claim.
21
Finally, the trial judge dealt with punitive damages. He reiterated that Purina's breach of its exclusivity contract with
Raywalt was also answerable in the tort of conspiracy. He found that, if Purina's participation in that tort was not enough to justify
3

the imposition of punitive damages, the breach of its implied duty of good faith to Raywalt was the second respect in which
its conduct constituted an actionable wrong. Having found this precondition to be met, the trial judge based his justification for
punitive damages on Purina's conduct. He found it was "the very antithesis of acting in good faith".
22
In the result, the trial judge ordered that the respondents recover $2,096,406 jointly and severally from the appellants,
inclusive of prejudgment interest, that Purina pay punitive damages of $30,000 and that the respondents receive trial costs fixed
at $175,000.
Analysis
23

The appellants raise five issues. I will deal with each in turn.

First Issue — The Unlawful Conduct Conspiracy
24 The seminal case in Canada on the tort of civil conspiracy is Canada Cement LaFarge Ltd. v. British Columbia Lightweight
Aggregate Ltd., [1983] 1 S.C.R. 452 (S.C.C.). Speaking for the court, Estey J. described at p. 471 two categories of conspiracy
recognized by Canadian law:
Although the law concerning the scope of the tort of conspiracy is far from clear, I am of the opinion that whereas the law
of tort does not permit an action against an individual defendant who has caused injury to the plaintiff, the law of torts
does recognize a claim against them in combination as the tort of conspiracy if:
(1) whether the means used by the defendants are lawful or unlawful, the predominant purpose of the defendants'
conduct is to cause injury to the plaintiff; or,
(2) where the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or together
with others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and
does result.
In situation (2) it is not necessary that the predominant purpose of the defendants' conduct be to cause injury to the plaintiff
but, in the prevailing circumstances, it must be a constructive intent derived from the fact that the defendants should have
known that injury to the plaintiff would ensue. In both situations, however, there must be actual damage suffered by the
plaintiff.
25
This case deals with the second category, namely unlawful conduct conspiracy. The first does not apply because there
was no finding that the predominant purpose of the appellants' conduct was to cause injury to the respondents. The respondents
did not advance that proposition at trial.
26

For the appellants to be liable for the tort of unlawful conduct conspiracy, the following elements must therefore be present:
a) they act in combination, that is, in concert, by agreement or with a common design;
b) their conduct is unlawful;
c) their conduct is directed towards the respondents;
d) the appellants should know that, in the circumstances, injury to the respondents is likely to result; and
e) their conduct causes injury to the respondents.

27
In this court, the appellants challenge only the finding that their conduct was unlawful. In particular, while they
acknowledge that Purina's breach of its contract with Raywalt was unlawful, they say that the conduct of Ren's and McGrath
was in no sense unlawful, and that therefore this element of the tort was not made out. Civil conspiracy cannot be established
if only one conspirator acts unlawfully.
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28
What, then, are the requirements for unlawful conduct for the purposes of this tort? Most obviously, it must be unlawful
conduct by each conspirator: see Bank of Montreal v. Tortora (2010), 3 B.C.L.R. (5th) 39 (B.C. C.A.). There is no basis for
finding an individual liable for unlawful conduct conspiracy if his or her conduct is lawful, or alternatively, if he or she is the
only one of those acting in concert to act unlawfully. The tort is designed to catch unlawful conduct done in concert, not to
turn lawful conduct into tortious conduct. The trial judge applied this requirement, and found that each of the appellants had
committed an unlawful act.
29
To determine what sort of conduct qualifies as "unlawful" the trial judge looked to the jurisprudence dealing with the
tort of intentional interference with economic relations.
30
The trial judge concluded from the intentional interference cases that "unlawful conduct" includes conduct that the
defendant "is not at liberty" or "not authorized" to engage in, whether as a result of law, a contract, a convention or an
understanding.
31
With respect, I do not think the jurisprudence goes that far. In Reach, this court found the tort of intentional interference
with economic relations to be made out because actions by the defendant, a voluntary association, that caused its members to
stop advertising with the plaintiff, constituted unlawful means directed at third parties, which then caused them to injure the
plaintiff. The court was clear that these actions were beyond the lawful authority that the defendant had under its constitution,
and were therefore actions beyond the defendants powers and done without jurisdiction. They could be set aside by the court
at the behest of the third parties, its members. While the court made reference to the judgment of Lord Denning in Torquay
Hotel Co. v. Cousins (1968), [1969] 2 Ch. 106 (Eng. C.A.), it explicitly declined to decide how far Lord Denning's concept of
"unlawful conduct" as "an act which [the defendant] is not at liberty to commit" might extend. Reach was a case of conduct
that was wrong in law. I do not think that it provides a basis for the expansive interpretation used by the trial judge as any
"conduct that the defendant is not at liberty or not authorized to engage in, whether as a result of law, a contract, a convention
or an understanding."
32
Since Reach, this court's jurisprudence on the tort of intentional interference with economic relations has, if anything,
tightened the scope of conduct considered unlawful. In Drouillard v. Cogeco Cable Inc. (2007), 86 O.R. (3d) 431 (Ont. C.A.),
the defendant's conduct in not following its internal corporate policy but instead acting in bad faith did not amount to unlawful
means. In Correia v. Canac Kitchens (2008), 91 O.R. (3d) 353 (Ont. C.A.), this court approved of Lord Hoffman's majority
reasons in OBG Ltd. v. Allan (2007), [2008] 1 A.C. 1 (U.K. H.L.), in which he required unlawful conduct against a third party
to be conduct that is actionable by the third party for the purposes of the tort of intentional interference with economic relations.
This court reiterated this principle in Alleslev-Krofchak v. Valcom Ltd., 2010 ONCA 557 (Ont. C.A.), while recognizing that the
delineation of actionability remained to be fully defined. It was unnecessary to do so in that case because the unlawful conduct
relied on was clearly actionable as a matter of private law.
33
What is clear from this jurisprudence is that, to constitute unlawful conduct for the purposes of the tort of intentional
interference, the conduct must be actionable. It must be wrong in law. Conduct that is merely not authorized by a convention
or an understanding is not enough. On this standard, the approach used by the trial judge was simply too broad.
34
Moreover, reliance on the tort of intentional interference to supply the definition of "unlawful conduct" for the tort of
civil conspiracy does not recognize that these two economic torts have evolved separately, and thus each have developed their
own concept of unlawful conduct.
35
The court should therefore be cautious of turning away from the history of this separate evolution simply to achieve a
unified theory for the economic torts. Indeed, in Total Network SL v. Revenue & Customs, [2008] 2 W.L.R. 711 (U.K. H.L.),
the House of Lords went further, and said explicitly that, as the torts of intentional interference with economic relations and
unlawful conduct conspiracy have developed over time, the concept of unlawful conduct has a different meaning in one tort
than in the other: see, for example, the speech of Lord Walker of Gestingthorpe at para. 100.
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36
It is not necessary that we go that far in this case. However, rather than automatically adopting the meaning of unlawful
conduct given in the intentional interference tort cases, I think the better course is to use those cases as a guide, but also consider
the kind of conduct that the jurisprudence has found to be unlawful conduct for the purposes of the conspiracy tort.
37
It is clear from that jurisprudence that quasi-criminal conduct, when undertaken in concert, is sufficient to constitute
unlawful conduct for the purposes of the conspiracy tort, even though that conduct is not actionable in a private law sense by
a third party. The seminal case of Canada Cement LaFarge is an example. So too is conduct that is in breach of the Criminal
Code. These examples of "unlawful conduct" are not actionable in themselves, but they have been held to constitute conduct
that is wrongful in law and therefore sufficient to be considered "unlawful conduct" within the meaning of civil conspiracy.
There are also many examples of conduct found to be unlawful for the purposes of this tort simply because the conduct is
actionable as a matter of private law. In Peter T. Burns & Joost Blom, Economic Interests in Canadian Tort Law (Markham:
LexisNexis, 2009), the authors say this at p. 167-168:
There are two distinct categories of conduct that can be described as comprising "unlawful means": conduct amounting to
an independent tort or other actionable wrong, and conduct not actionable in itself.
.....
Examples of conspiracies involving tortious conduct include inducing breach of contract, wrongful interference with
contractual rights, nuisance, intimidation, and defamation. Of course, a breach of contract itself will support an action in
civil conspiracy and, as one Australian court has held, the categories of "unlawful means" are not closed.
The second category of unlawful means is conduct comprising unlawful means not actionable in itself.
.....
The first class of unlawful means not actionable in themselves, but which nevertheless supports a conspiracy action, is
breach of a statute which does not grant a private right of action, the very instance rejected in Lonrho (1981) by the House
of Lords. A common case is a breach of labour relations legislation, and another is the breach of a criminal statute such
as the Canadian Criminal Code.
38 What is required, therefore, to meet the "unlawful conduct" element of the conspiracy tort is that the defendants engage, in
concert, in acts that are wrong in law, whether actionable at private law or not. In the commercial world, even highly competitive
activity, provided it is otherwise lawful, does not qualify as "unlawful conduct" for the purposes of this tort.
39
The appellants submit that while Purina's breach of its contract with Raywalt was sufficient to qualify as "unlawful
conduct", neither Ren's nor McGrath did anything that would do so. I agree. In my view, the trial judge used an approach that
is too broad. Assessed against the correct test, their conduct was not unlawful.
40 Dealing with Ren's conduct, at the time it purchased feed from McGrath, it had no contract with either Purina or Raywalt.
Ren's was free to purchase Purina feed from McGrath at the best price it could obtain and sell it wherever it could. I disagree
with the trial judge's conclusion that Ren's was not entitled to be able to obtain Purina feed for resale at advantageous pricing
available only to Purina dealers. Ren's conduct in doing so breached no contract. Nor was this conduct tortious or in breach
of any statute. Indeed, the trial judge explicitly found that Ren's committed no crime or tort apart from the conspiracy. Ren's
required no authorization from Purina to act as it did.
41 On appeal the respondent advanced for the first time the proposition that Ren's induced Purina to breach its contract with
Raywalt and induced McGrath to breach its contract with Purina. Neither of these allegations was advanced at trial. They are
belied by the trial judge's finding that, other than conspiracy, Ren's committed no tort. Moreover, the trial judge's finding that
Purina knew of, and approved of the arrangement between Ren's and McGrath, leaves little room for the conclusion required by
the inducing breach of contract tort, namely that Ren's caused Purina to breach its contract with Raywalt or induced McGrath
to breach its contract with Purina, assuming such a breach could be found. There was nothing in Ren's conduct that was wrong
in law. It was not "unlawful conduct" for the purposes of the tort of conspiracy.
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42 Turning to McGrath's conduct, the trial judge found it to be "unlawful" because McGrath had no authority to effectively
establish a sub-dealership for Ren's to obtain Purina feed at advantageous prices and then sell it into Raywalt's territory. The
trial judge characterized McGraths' conduct as a violation of Purina's standard operating procedures. He therefore did not find
McGrath's conduct to constitute a breach of his contract with Purina. Indeed, the standard dealership agreement that Raywalt
and Ren's had with Purina did not prohibit such an arrangement. Moreover, the trial judge could not have found McGrath to be in
breach of his dealership contract with Purina. His finding that Purina knew and approved of what McGrath was doing precluded
that possibility, even if such a prohibition had been a term of McGrath's contract. There is no suggestion that McGrath's actions
were tortious or in violation of any statute or in other way wrong in law. In my opinion, McGrath's actions cannot be said to
be "unlawful conduct" for the purposes of the tort of conspiracy.
43
In summary, I conclude that only Purina engaged in any unlawful conduct. The other two appellants did not. As a
consequence, the finding of unlawful conduct conspiracy and the damages flowing from it must be set aside. The respondents'
claim based on civil conspiracy must be dismissed.
Second Issue — The Method of Calculating Breach of Contract Damages
44
In Hamilton, Ms. Hamilton entered into a contract with Open Window Bakery Ltd. ("Open Window") for a term of
36 months to serve as its exclusive agent in Japan. The contract gave Open Window the unconditional right to terminate the
contract on three months' notice, effective after the commencement of the nineteenth month of the contract. In the sixteenth
month, Open Window wrongfully terminated the contract. The trial judge determined Ms. Hamilton's damages by inquiring
into how Open Window would likely have performed its obligations under the contract hypothetically, but for its repudiation.
This resulted in an award reflecting the payments that would have been made over the full 36 month term less a 25 per cent
reduction for contingencies.
45
The Supreme Court held that this was the wrong approach and substituted a damage award based on early termination
at the nineteen month mark together with three months' notice, reflecting Open Window's maximum exposure to damages. The
court based this on the principle articulated in Cockburn v. Alexander (1948), 6 C.B. 791 (Eng. C.P.) that, generally speaking,
where there are several ways in which the contract might be performed, the mode that is adopted is the least profitable to the
plaintiff and the least burdensome to the defendant, for the purposes of assessing damages. The court described the rationale
for this principle and the error in the approach used by the trial judge in the following language:
This tort-like analysis proposed by Hamilton is not an established part of Canadian law. There are compelling reasons for
this. Contractual obligations are voluntarily assumed by parties and given effect to by the courts. The failure to perform
certain promised positive contractual obligations in contract law is conceptually distinct from the breach of unpromised
negative obligations to not harm another's interests in tort law: see G. H. L. Fridman, The Law of Torts in Canada (2nd
ed. 2002), at p. 11.
In a successful tort claim for damages, unliquidated damages are awarded to a plaintiff on the basis that the plaintiff has
suffered a loss through some wrongful interference by the defendant. The plaintiff in such cases has legally protected
interests that have been found by a court to be unduly compromised. In tort cases, it is widely recognized that the inquiry
into what would have been but for the tort is appropriate, since the plaintiff's interest is in being restored to (or at least
awarded compensation in respect of) the position the plaintiff would otherwise be in. See Fridman, supra, at p. 2; A. M.
Linden, Canadian Tort Law (7th ed. 2001), at p. 4, ("[f]irst and foremost, tort law is a compensator"); J. G. Fleming, The
Law of Torts (9th ed. 1998), at p. 5; and R. F. V. Heuston and R. A. Buckley, Salmond and Heuston on the Law of Torts
(21st ed. 1996), at pp. 8-9.
However, under the general principle applicable in breach of contracts with alternative performances enunciated above, it
is not necessary that the non-breaching party be restored to the position they would likely, as a matter of fact, have been
in but for the repudiation. Rather, the non-breaching party is entitled to be restored to the position they would have been
in had the contract been performed.
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In this case, the relevant contractual duties have been expressly set out by the parties in the agreement. Hamilton is entitled
to OWB's performance of these voluntarily assumed duties. Hamilton has no compensable interest in the advantages she
might have expected under any particular performance of the contract, since the contract itself provided for alternative
methods of performance at the election of the defendant. If Hamilton wanted to secure herself the benefits associated with
a given particular method of performance, she should have contracted for only that method of performance.
[Emphasis in original.]
46 The trial judge distinguished Hamilton, finding that it applied only where the parties acted honestly and in good faith, and
that Purina had not done so, having "conducted itself in a manner that 'defeated or eviscerated the very purpose and objective'
of its agreement with Raywalt".
47
With respect, I do not agree. The trial judge erred in finding Hamilton to be premised on good faith conduct by the
breaching party. Contrary to his view, there was no finding by the trial judge in Hamilton that Open Window had acted in good
faith at all material times. Nor is there any suggestion in the Supreme Court's decision that good faith conduct is a pre-requisite
for the least burdensome principle to apply. Indeed, Open Window had wrongfully terminated Ms. Hamilton by repudiating the
entire contract, thereby defeating its very purpose, yet the least burdensome principle of calculating damages was applicable.
48
In my view, Hamilton cannot be distinguished as the trial judge did, and should have been followed in assessing the
breach of contract damages in this case, even if Purina did not act in good faith in breaching the contract.
49 Had that been done, the trial judge would not have embarked on a hypothetical inquiry into how Purina would likely have
performed its obligations under the contract if it had not breached the contract. That is the very sort of inquiry that Hamilton
says should not be done in approaching breach of contract damages where there are alternate modes of performing the contract.
50
The contract provided that Purina had the unconditional right to cancel the contract at any time on sixty days' notice.
Article V(B) of the contract reads, "Notwithstanding anything to the contrary in this article, either of the parties may cancel
this Agreement at any time by giving sixty (60) days advance notice to the other party." There is no doubt that this is the least
burdensome mode of performance for Purina. It should have been used as the basis for calculating the damages for breach of
contract.
51
Moreover, by finding an implied duty of good faith on Purina not to act in a way that defeats the very purpose of the
contract and then finding that Purina could not rely on Article V(B) because it breached that implied duty, the trial judge erred
by using the implied duty of good faith to alter the express terms of the contract, including the right to terminate on notice. In
Transamerica Life Canada Inc. v. ING Canada Inc. (2003), 68 O.R. (3d) 457 (Ont. C.A.), at para. 53 this court made clear that
Canadian courts have not accorded this power to an implied duty of good faith.
52
The trial judge also suggested that it would be unconscionable in these circumstances to allow Purina to rely on a
clause like V(B) in the calculation of breach of contract damages. I do not agree that unconscionability can be used in this
way. In my view, that doctrine is applicable to determine whether the contract itself is unconscionable, given, for example, the
circumstances in which it was made. The doctrine is not applicable to determine how damages should be assessed in light of
the circumstances of a particular breach.
53 In summary, I conclude that the trial judge erred in failing to apply the approach in Hamilton to calculate the damages owed
by Purina for its breach of contract. His task should have been to calculate the breach of contract damages needed to restore
Raywalt to the position it would have been in had the contract been performed, adopting the mode of performance provided
by the contract that is least burdensome to Purina.
54
The trial judge found that had Purina performed the contract, there is no doubt that Raywalt would still have been in
business at the end of January 1992, when it in fact closed its doors. At that point, the contract gave Purina the unconditional

8

right of cancelling the agreement on sixty days' notice. This was the mode of performance least burdensome to Purina and
therefore constituted its maximum exposure for damages for breach of the contract with Raywalt.
55 Using this approach, the quantification of the damages owed by Purina for breach of contract requires the determination
of the amount Raywalt lost because of Purina's breach from the time Raywalt opened for business in March 1991 until the end
of March 1992, two months after it actually closed its doors.
56
In my view, the trial judge made findings of fact sufficient for this court to do that calculation, recognizing that this
exercise is more of an art than a science. He calculated that, had Purina performed its contractual obligations, Raywalt would
have had a profit of $145,654 at the end of January 1992, instead of being insolvent.
57
He arrived at this amount after considering the expert evidence, together with evidence of additional pet food sales that
Raywalt would have been able to make in the last two months of that first year of operation. The appellants attack this figure
on two bases.
58
First, they say that the expert opinion relied on already included the additional pet food sales and that it was an error to
count them a second time. I do not agree. The expert's evidence makes only cryptic reference to the pet food sales and it was
entirely open to the trial judge to find that they were not included in the expert's opinion of Raywalt's first year profits and could
therefore properly be added to the expert's calculation of loss in the first year.
59
Second, they say that the trial judge did not add to Raywalt's costs the additional costs that would have been required
in achieving these additional sales. Again, I disagree. There was an ample evidentiary basis for the trial judge to reach the
conclusion he did for both Raywalt's gross sales and its expenses had Purina honoured its contract.
60

I see no basis for interfering with the trial judge's valuation of first year profits lost to Raywalt.

61
The trial judge also calculated the net profits that Raywalt would have achieved in its second year of operation had the
appellants acted lawfully, as part of his calculation of tort damages. He quantified that loss at $318,071. The appellants raise a
number of challenges to this calculation, all of which I reject, as explained in the next section of these reasons. I am therefore
prepared to accept that figure as the profits Raywalt would have made in its second year of operation had Purina not breached its
contract. This provides a good basis for determining the profits lost to Raywalt through February and March 1992, representing
the 60 days' notice Purina was required to give, which I would assess at one-sixth of this number, namely $53,011.83.
62
Thus calculated, I would fix the damages to which Raywalt is entitled for Purina's breach of contract at $145,654 plus
$53,011.83 for a total of $198,665.83.
Third Issue — The Calculation of Damages
63 As I have indicated, the trial judge concluded that damages for the unlawful conduct conspiracy should reflect the ongoing
concern value of Raywalt at the time it was harmed. He calculated this by assessing what the net profit of the business would
have been in its second year of operation and then applying a three times earnings multiple to that figure.
64 The appellants raise a number of challenges to his assessment of Raywalt's net profit for that second year. Although I have
found that the finding of unlawful conduct conspiracy cannot stand, it is necessary to address these challenges since I have used
the calculation of Raywalt's net profits for the second year to calculate Raywalt's contract damages for February and March 1992.
65
First, the appellants say that the trial judge made several errors, resulting in an overvaluation of the contribution that
additional pet food sales would have made. They say that the trial judge double counted that contribution by adding it to the
expert evidence he relied on. I disagree with this, as I have explained above. They also say that the trial judge impermissibly
relied on hearsay evidence in making his finding. I disagree. In my view, it was open to him to rely on the evidence he did hear,
which was completely unobjected to at trial by the appellants. Lastly, they say that the trial judge insufficiently discounted for the
possibility that these additional sales might not take place. However, the discount to be applied was an assessment that the trial
judge was entitled to make on the evidence before him. That is what he did. There is no basis for this court to interfere with it.
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66
Second, the appellants argue that the trial judge erred in the discount he applied in using Ren's earnings for the same
period as input to calculate what Raywalt would have earned but for the harm inflicted on it. However, the trial judge was fully
aware that some discount was appropriate because Ren's sold some products that Raywalt did not. He based the discount he
selected on evidence of the percentage of Ren's business that these additional products represented, measured by tonnage. That
was a conclusion he was entitled to draw. There is no basis for this court to second guess it and apply a higher discount rate.
67
Third, the appellants quarrel with the trial judge's calculation of the value of Ren's feed sales that Raywalt would have
taken over but for the conspiracy. They say that there was evidence of this value that the trial judge should have preferred to
the evidence he accepted. In my opinion, that too was up to him. His calculation was based on evidence that he was entitled
to act upon. There is no basis for this court to interfere.
68
Fourth, the appellants say that the trial judge committed a palpable and overriding error in assessing the administrative
expenses that Raywalt would have incurred in its second year of operation. Again, I disagree. His assessment was well founded
on evidence of what those expenses would have been. The trial judge accepted this evidence and made no reversible error in
doing so.
69
In summary, I conclude that all of the appellant's challenges to the trial judge's calculation of the profit that Raywalt
would have made in its second year of operation must fail.
Fourth Issue — Pre-Judgment Interest
70
In his original reasons for judgment, the trial judge applied a pre-judgment interest rate of 6.65% to his assessment of
damages for breach of contract and unlawful conduct conspiracy. He did so without the parties having an opportunity to make
submissions on the issue. He set out his basis for selecting this rate at para. 219 of his original reasons:
The average rate of interest established for pre-judgment interest by section 128 of the Courts of Justice Act, R.S.O. 1990,
c. C.43, for 1992, the year in which I find that the cause of action of the plaintiffs arose, is 6.65%.
71
Following the release of these reasons, the trial judge agreed to receive written submissions on the issue. In subsequent
reasons, he declined to change the rate he had selected. He gave this explanation at para. 8 of his supplementary reasons:
More importantly, section 128(1) of the Courts of Justice Act shows that the appropriate starting point for the calculation
is not the date on which the claim was actually filed, but rather the date on which the cause of action arose: see also Sedigh
v. Lange, [2000] O.J. No. 3606 (S.C.J.) at para. 11. I focused on when the cause of action arose as the relevant time and
found as a fact that the plaintiffs' cause of action arose at some point in 1992 at or about the time that the business failed
owing to the actions of the defendants, rather than focusing on the date upon which the plaintiffs filed their claim. As
such, I continue to regard it as appropriate to average the quarterly rates for 1992 in the manner that I did at paragraph
219 of my Reasons for Judgment.
72 The appellants also argued at trial that the trial judge ought to have adjusted the rate down to reflect the factors listed on s.
130(2) of the Courts of Justice Act. The trial judge concluded his supplementary reasons by rejecting that submission at para. 11:
Here, the defendants have advanced a range of reasons for their claim that a lower rate should be applicable, but I find
that they have done nothing to discharge the onus that rests upon them of persuading me that it is appropriate that I should
exercise discretion in this case to deviate from what would otherwise be the applicable interest rate specified by the Courts
of Justice Act.
73

In this court, the appellants argue that the trial judge erred in this approach.

74 I agree. The pre-judgment rate specified in the Rules of Civil Procedure pursuant to the Courts of Justice Act for proceedings
commenced in the last quarter of 1992, that is, when the respondents' claim was commenced, was 5.1%. That is the applicable
rate unless the court finds special circumstances to justify departing from it. In my view, the trial judge erred by taking as his
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starting point the average pre-judgment interest rate for 1992, the year in which the respondents' cause of action arose, rather
than the starting point as specified under the Courts of Justice Act. Moreover, he offered no special circumstances for exercising
his discretion to deviate from the applicable rate specified by the Courts of Justice Act. His error was in using 6.65% as the
applicable rate. The proper applicable rate to be used is 5.1%.
Fifth Issue — Punitive Damages
75
Finally, the appellant Purina attacks the award of punitive damages made against it. It argues that the trial judge's basis
for doing so did not reach the threshold required by the jurisprudence.
76
In Fidler v. Sun Life Assurance Co. of Canada, [2006] 2 S.C.R. 3 (S.C.C.) ("Sun Life"), the Supreme Court of Canada
made clear that, in breach of contract cases, conduct warranting punitive damages must be an independently actionable wrong
in addition to a breach of contract. As well, it must also reach the threshold warranting punitive damages. The court described
that threshold at para. 62:
By their nature, contract breaches will sometimes give rise to censure. But to attract punitive damages, the impugned
conduct must depart markedly from ordinary standards of decency — the exceptional case that can be described as
malicious, oppressive or high-handed and that offends the court's sense of decency: Hill v. Church of Scientology of Toronto,
[1995] 2 S.C.R. 1130, at para. 196; Whiten, at para. 36. The misconduct must be of a nature as to take it beyond the usual
opprobrium that surrounds breaking a contract. As stated in Whiten, at para. 36, "punitive damages straddle the frontier
between civil law (compensation) and criminal law (punishment)". Criminal law and quasi-criminal regulatory schemes are
recognized as the primary vehicles for punishment. It is important that punitive damages be resorted to only in exceptional
cases, and with restraint.
77 In coming to his conclusion, the trial judge was clearly influenced by his finding that Purina's conduct was both a breach
of contract and part of the unlawful conduct conspiracy. Alternatively, he found that Purina's conduct constituted a second
actionable wrong in that it was also a breach of its implied duty of good faith towards Raywalt. Beyond that, he justified the
punitive damages award this way at para. 238:
Here, I find that an award of punitive damages ought to be made against Purina to serve the rational purpose of delivering
the simple message that good faith, promises of good faith, and an underlying foundation of business efficacy continue to
be what our law relies upon as the cornerstone of upholding and enforcing contractual promises.
78 In my view, this sets too low a bar. It would make every breach of contract that is also a breach of an implied duty of good
faith a sufficient basis for the award of punitive damages. I think that would pay insufficient regard to the caution in Sun Life
that punitive damages are confined to exceptional cases in which the misconduct is of a nature that takes it beyond the usual
opprobrium surrounding breaking a contract. It seems to me that breaches of an implied duty of good faith can come in so many
possible different shapes and sizes that it cannot be said that generically, the breach of such a duty is per se enough to justify
punitive damages. It falls, therefore, to this court to determine whether, on the facts as found below, such an award is warranted.
79
In Sun Life, the Supreme Court of Canada affirmed that the principles set out in Whiten v. Pilot Insurance Co., [2002] 1
S.C.R. 595 (S.C.C.), at para. 63, continue to govern the award of punitive damages. It reiterated that in breach of contract cases,
in addition to the requirement that the conduct constitute a marked departure from ordinary standards of decency, there is the
requirement that the acts be "independently actionable". Breach of an implied duty of good faith can satisfy the requirement of
an independent actionable wrong: see Whiten, at para. 79. The trial judge found that Purina had breached its implied duty of
good faith. That was not contested before us and since we received no argument on it we must proceed on that basis. Coupled
with breach of the exclusivity contract, the requirement of an independently actionable wrong is therefore met in this case.
80
Thus, the question becomes: did Purina's conduct constitute such a marked departure from the ordinary standards of
decency that it warrants censure through the imposition of an award of punitive damages? In answering this question, a careful
analysis of Purina's conduct is warranted. In doing so, it is useful to call to mind the factors for consideration set out by the
Supreme Court in Whiten at para. 94:
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(1) Punitive damages are very much the exception rather than the rule, (2) imposed only if there has been high-handed,
malicious, arbitrary or highly reprehensible misconduct that departs to a marked degree from ordinary standards of decent
behaviour. (3) Where they are awarded, punitive damages should be assessed in an amount reasonably proportionate to
such factors as the harm caused, the degree of the misconduct, the relative vulnerability of the plaintiff and any advantage or
profit gained by the defendant, (4) having regard to any other fines or penalties suffered by the defendant for the misconduct
in question. (5) Punitive damages are generally given only where the misconduct would otherwise be unpunished or where
other penalties are or are likely to be inadequate to achieve the objectives of retribution, deterrence and denunciation.
(6) Their purpose is not to compensate the plaintiff, but (7) to give a defendant his or her just desert (retribution), to
deter the defendant and others from similar misconduct in the future (deterrence), and to mark the community's collective
condemnation (denunciation) of what has happened. (8) Punitive damages are awarded only where compensatory damages,
which to some extent are punitive, are insufficient to accomplish these objectives, and (9) they are given in an amount that
is no greater than necessary to rationally accomplish their purpose. (10) While normally the state would be the recipient
of any fine or penalty for misconduct, the plaintiff will keep punitive damages as a "windfall" in addition to compensatory
damages. (11) Judges and juries in our system have usually found that moderate awards of punitive damages, which
inevitably carry a stigma in the broader community, are generally sufficient.
81 From the outset, Purina knew that in order for Raywalt to succeed, it had to take over Ren's sales of Purina products. As
the trial judge found, the volume of Purina sales to Raywalt taken from the Ren's dealership was "critically important" to the
success of the new dealership. While the exclusive right to market and sell Purina feed products within defined geographical
territories is an important feature of all distributorships, to Purina's knowledge, it was crucial to Raywalt. Further, Purina was
aware of the financial risks and vulnerability of Kasemekas and Jackson. As part of the start up financing, Kasemekas gave
Purina a mortgage against his home and the company's credit line was secured by personal guarantees by Kasemekas, Jackson
and their spouses. The personal guarantees were secured against their homes.
82
It is within this context that Purina's actions must be considered. Within weeks of Raywalt starting up, it learned that
Purina was permitting Ren's to continue to supply Ren with feed. When challenged, Purina assured Raywalt that it would stop
supplying Ren with feed. While Purina did in fact stop supplying Ren directly, it then embarked on the arrangements with
McGrath to ensure that Ren continued to receive feed and sell within the Raywalt territory. That is, in essence, Purina did
precisely what it told Raywalt it would not do. It did so repeatedly, over a lengthy period of time and with a complete disregard
for the consequences to Raywalt. At para. 49 of the reasons for decision, the trial judge quotes from correspondence authored
by Tom Robinson, a manager at Purina, which shows that he had a "clear financial and business interest in McGrath succeeding
over Raywalt" and at the relevant times, took an "aggressive stance" against Raywalt. Because of the surreptitious way in which
Purina supplied Ren, Raywalk had no knowledge of what was going on and therefore had no ability to take steps to address
the problem or mitigate the financial harm that ensued.
83 Purina's actions in supplying McGrath so that he, in turn, could supply Ren are deceitful. As such, they are reprehensible
and deserving of sanction.
84
As the preceding reasons explain, the damages award does not otherwise punish this behaviour. There is no "double
recovery" aspect to making an award of punitive damages in this case. Moreover, the damages award is insufficient to accomplish
the objectives of denunciation and deterrence of others from acting similarly. The amount of $30,000, set by the trial judge
is sufficient to do so. Accordingly, I would affirm the punitive damages award, albeit for different reasons than those of the
trial judge.
Conclusion
85
In summary, except for punitive damages, I would allow the appeal. I would dismiss the claim of unlawful conduct
conspiracy. I would substitute for the damage award for breach of contract an award of $198,665.83, to which I would apply a
pre-judgment interest rate of 5.1%. The trial judgment must be amended accordingly, in light of these reasons.
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86
This result may be of relevance to the costs awarded at trial and is as well the context for an award of costs of the
appeal. The parties may file written submissions of no more than 10 pages on both of these questions within 30 days of the
release of these reasons.
E.E Gillese J.A.:
I agree.
R.G. Juriansz J.A.:
I agree.
Appeal allowed in part.
Footnotes
*

Additional reasons at Agribrands Purina Canada Inc. v. Kasamekas (2011), 2011 ONCA 581, 2011 CarswellOnt 9210, 86 C.C.L.T.
(3d) 206 (Ont. C.A.).
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Pharma Inc., Solvay S.A. and Solvay Pharma Inc. (Defendants / Moving Parties)
Belobaba J.
Heard:
Judgment: November 10, 2006
Docket: 06-CV-314931PD3
Counsel: David E. Leonard, Cecilia V. Hoover for Defendants / Moving Parties, Solvay S.A. and Solvay Pharma Inc.
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Belobaba J.:
Motion to Strike Pleadings
1 This motion is brought by the two Solvay defendants to strike ten paragraphs in the statement of claim on the ground that
the impugned paragraphs do not disclose a reasonable cause of action under rule 21.01(1)(b) or a minimum level of material
fact as required under rule 25.06.
2 The plaintiff, Apotex, is a generic drug manufacturer. The Fournier and Solvay defendants are originator drug manufacturers.
Fournier Pharma is a wholly-owned Canadian subsidiary of Laboratoires Fournier. Solvay Pharma is a wholly-owned Canadian
subsidiary of Solvay S.A.
3 In this action Apotex seeks damages arising out of the delay in marketing a generic version of the drug fenofibrate. Apotex
alleges that the delay was caused by the two unsuccessful prohibition proceedings brought by Fournier Pharma in 2002 and
2004 under s. 6 of the Patented Medicines (Notice of Compliance) Regulations, SOR/93-133 (the "PMNOC Regulations"). The
Fournier defendants have delivered a statement of defence and are not challenging the statement of claim as it relates to them.
4
Although the Solvay defendants were not parties to the prohibition proceedings, Apotex is suing them on the basis of a
"co-promotion agreement" between Fournier Pharma and Solvay Pharma that covered the period January 1, 2001 to December
31, 2002, and on the basis that Fournier was acquired by Solvay in 2005.
5 The Solvay defendants argue that the impugned paragraphs and the causes of action contained therein should be struck as
against the Solvay defendants under rules 21.01(1)(b) and 25.06. The following causes of action are being challenged:
1. Damages under s. 8 of the PMNOC Regulations (paras. 58 to 60 and 62);
2. Oppression under the federal and provincial business corporations legislation (para. 65);
3. Civil conspiracy, at common law (paras. 41, 52 and 55), and under ss. 36 and 45 of the Competition Act (para. 62);
4. Misrepresentation under ss. 36 and 52 of the Competition Act (para. 64);
5. Adding the Solvay defendants as necessary parties (para. 63).
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Applicable Law
6
The law that applies on this motion is not in dispute. It is common ground that the test for striking a statement of claim
at the pleadings stage is a stringent one and places a heavy burden on the defendants. The allegations of fact in the statement
of claim, unless patently ridiculous or incapable of proof, must be accepted as proven. The moving party must show "that it
is plain, obvious, and beyond doubt that the plaintiff could not succeed". Moreover, the claim "must be read generously with
allowance for inadequacies due to drafting deficiencies" and should "not be dismissed simply because it is novel": Hunt v. T & N
plc, [1990] 2 S.C.R. 959 (S.C.C.), at 980, and Eliopoulos v. Ontario (Minister of Health & Long Term Care) [2004 CarswellOnt
4378 (Ont. Div. Ct.)] (November 3, 2006) per Sharpe J.A., at para. 8.
7
Rule 25.06, however, requires a minimum disclosure of material fact or the deficient paragraphs will be struck: Region
Plaza Inc. v. Hamilton-Wentworth (Regional Municipality) (1990), 12 O.R. (3d) 750 (Ont. H.C.), at 754; Balanyk v. University
of Toronto, [1999] O.J. No. 2162 (Ont. S.C.J.) at para. 11.
8

I now turn to the causes of action that the Solvay defendants say should be struck.

Analysis
(1) Damages under s. 8 of the PMNOC Regulations
9 The PMNOC Regulations were enacted in 1993 as part of a federal pharmaceutical reform that abolished the compulsory
licensing system for patented medicines. The new regulatory scheme has been described by the Supreme Court of Canada as
follows:
The general scheme of the NOC Regulations is to create a Patent Registry within the Department of Health in which an
innovator drug company ... may have patents listed relevant to its various drug submissions for regulatory approval (s. 4).
A generic manufacturer that is not prepared to await the expiry of what are alleged to be the relevant patents must challenge
their validity or applicability to its proposed product (s. 5). The challenge is to be embodied in a notice of allegation, which
will generally trigger an application in the Federal Court by the patent owner to prohibit the issuance of a NOC based on (in
its view) the relevance, validity and applicability of the listed patents (s. 7). The unusual feature of the NOC Regulations
is that mere initiation by the patent owner of its application for prohibition freezes ministerial action for 24 months unless
the prohibition proceedings are earlier disposed of, which seems to be rare (s. 7(1)(e).
See: Astrazeneca Canada Inc. v. Canada (Minister of Health), 2006 SCC 49 (S.C.C.) (November 3, 2006) at para. 17.
10
The automatic two-year freeze has been called "draconian" because it allows a patent holder to delay the entry of
competitors into the market without having to establish even a prima facie case of patent infringement: Merck Frosst Canada
Inc. v. Canada (Minister of National Health & Welfare), [1998] 2 S.C.R. 193 (S.C.C.) at para. 33.
11 To address this concern, s. 8 of the PMNOC Regulations provides a right of action to an aggrieved generic for "any losses
suffered" if it turns out that the prohibition proceeding commenced by the originator is withdrawn, discontinued or dismissed.
12
The PMNOC Regulations use the language of "first person" and "second person." The original patent holder or "first
person" is defined as "a person who files or has filed a submission for, or has been issued a notice of compliance in respect of
a drug that contains a medicine." The generic manufacturer that seeks its own NOC on the basis that the originator's patent is
invalid, has expired or would not be infringed is the "second person."
13 In this action, the "second person," Apotex, is claiming damages against the Fournier defendants under s. 8 of the PMNOC
Regulations and is also pleading that the s. 8 claim extends to the Solvay defendants.
14 Solvay submits that there is absolutely no possibility that either of the Solvay defendants could be a "first person" under
s. 8. The PMNOC Regulations are a "complete code for the recovery of damages by a second person against a first person":
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Apotex Inc. v. Syntex Pharmaceuticals International Ltd. (2005), [2006] 3 F.C.R. 318 (F.C.A.) at para. 9. It is obvious, says
Solvay, that Fournier Pharma is the "first person." It was Fournier Pharma that had its patents for fenobibrate listed on the Patent
Register. It was Fournier Pharma that commenced, prosecuted and subsequently discontinued the two prohibition proceedings
against Apotex. Not Solvay. Accordingly, says Solvay, there is no cause of action against the Solvay defendants under s. 8 of
the PMNOC Regulations.
15 Counsel for Solvay, however, acknowledges that the Federal Court of Appeal has recently allowed a pleading alleging that
the U.S. parent of a Canadian subsidiary could be a "first person" under s. 8: see Apotex Inc. v. Eli Lilly & Co. (2004), [2005] 2
F.C.R. 290 (F.C.A.). But the inclusion of the US parent as a possible "first person" was permitted, says Solvay, for two reasons:
one, because the parent company, Eli Lilly US, had been joined as a party in the prohibition proceeding brought by its Canadian
sub, Eli Lilly Canada, and, two, the generic had specifically pleaded that the Canadian sub was under "the complete control"
of its US parent, a level of control that the court said went beyond the kind of relationship "that inevitably exists between a
corporation and its sole shareholder": Apotex Inc. v. Eli Lilly & Co. , supra, at paras. 3, 9 and 12.
16
In the present case, says Solvay, neither of the Solvay defendants were parties to the two prohibition proceedings and
there is no pleading that at the time of the prohibition proceedings, or indeed at any time thereafter, the Fournier defendants
were under "the complete control" of Solvay or that such control was used to compel Fournier to commence or continue the
unsuccessful prohibition proceedings.
17 In response, Apotex makes a number of points. First, it says, these are still early days in the adjudication of the PMNOC
Regulations and in particular s. 8. No s. 8 claim has yet gone to trial. The reach of the definition of "first person" and the scope
of the court's powers under s. 8 have not been determined. It therefore makes more sense, says Apotex, that these matters be
determined at trial and not on an interlocutory motion. As the Federal Court of Appeal itself noted in Eli Lilly, "these and the
other difficult questions involving the interpretation of s. 8 can only be satisfactorily resolved in the context of a trial" (at paras.
15 and 16).
18
Secondly, counsel for Apotex reminds the court that in Eli Lilly the same argument was made by the US parent on its
motion to strike that is now being made by Solvay i.e. that it did not come within the definition of "first person", and yet the
Federal Court of Appeal refused to strike the pleading and accepted the possibility that the definition of "first person" could
be interpreted to include Lilly US. Granted, the US parent was joined by Lilly Canada as a party to the impugned prohibition
proceeding, but this fact was not determinative because this feature does not figure in the s. 4 definition of "first person". The
Federal Court of Appeal was more interested in the fact that it might emerge on discovery that the degree of control exercised
by Lilly US over Lilly Canada was such as to make Lilly US a "first person" (at para. 12).
19 Thirdly, says Apotex, in Eli Lilly the court noted that under s. 8 the second person could elect to recover the first person's
profits, rather than its own lost profits. If so, then this would support the view that the corporation controlling or directing the
impugned actions (i.e. the institution of the prohibition proceedings) could also be found liable under s. 8 or "the statutory
purpose will have been thwarted...because it is conceivable that inter-corporate arrangements may have ensured that profits
from the sale of the drug in Canada show up on the books of the parent company, not its Canadian subsidiary" (at para. 15).
20
Apotex argues that although expressed in the language of parent and sub, it is clear from the reasons in Eli Lilly that the
court's primary concern was that the "second person's" recovery of lost profits could be frustrated by subsequent inter-corporate
arrangements. Solvay's takeover of Fournier and the resulting assumption of control over Fournier's profits from the improperly
instituted prohibition proceedings, says Apotex, is an arrangement that could well have the effect of thwarting the intent of s. 8
of the PMNOC Regulations. Given the reasoning of the Federal Court of Appeal in Eli Lilly, it is not "plain and obvious" that
the s. 8 claim against the Solvay defendants has no chance of success.
21
I tend to agree. Although, in my view, a strict reading of the reasons for decision in Eli Lilly provides more support
for Solvay's submissions than for those of Apotex, the points noted above by Apotex cannot be overlooked. The court in Eli
Lilly did not strike the pleading, as it could have, by simply noting that the US parent did not fit within the precise definition of
"first person". The court's concern about inter-corporate accounting arrangements thwarting the generic's right to recover lost
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profits under s. 8 was clearly a factor in its decision to let the pleading stand. Another factor was its preference that the dispute
be fully litigated because the scope and content of s. 8 that was at issue therein was "a sufficiently difficult legal question to
require a trial" (at para. 14).
22 Given the embryonic state of the law in this area, and given the court's reasoning in Eli Lilly, I cannot fairly conclude that
the Apotex pleading to include the Solvay defendants in the s. 8 damages claim has no chance of success and is certain to fail.
23
I hasten to add that, in any event, Apotex offers a second reason why the Solvay defendants are caught by s. 8 — their
liability as joint tortfeasors. This submission begins with the basic tort principle that where one person instigates or counsels
another to commit an actionable wrong, whether common law or statutory, both will be held jointly liable: Clark & Lindsell
on Torts, (2006, 19 th ed.) at 235-37; Standard Chartered Bank v. Pakistan National Shipping Corp. (No. 2) (1999), [2000] 1
Lloyd's Rep. 218 (Eng. C.A.).
24
Apotex has alleged in paras. 41, 55 and 62 of the statement of claim that Solvay was a participant in the decision to
institute and continue the prohibition proceedings in the Federal Court.
25 The actionable wrong is abuse of process. The constituent elements of this tort are (1) a collateral and improper purpose
in bringing legal proceedings, and (2) a definitive act or threat in furtherance of the collateral purpose: R. Cholkan & Co. v.
Brinker (1990), 71 O.R. (2d) 381 (Ont. H.C.) at 382. The first element, improper purpose, is pleaded in paras. 39 and 53 of the
statement of claim (i.e. to delay Apotex's market entry); the second element is pleaded in paras. 40 and 54 where Fournier's
actions in furtherance of this improper purpose are set out. Solvay's involvement in Fournier's actions is described in paras.
41 and 55 of the statement of claim.
26
In Unilever plc v. Gillette U.K. Ltd., [1989] R.P.C. 583 (Eng. C.A.) there is a discussion of joint liability as it applies
to two parties, A and B, who have allegedly infringed a patent. The English Court of Appeal concludes that even though A's
actions alone infringed the patent, B could be held jointly liable "by virtue of a common design with A" (at 603). The court
acknowledged that this was "a bold step" because "it applies a common law doctrine to statutory interpretation" (at 603).
27
Similarly, says Apotex, if the facts as pleaded are assumed to be true, Solvay's common agreement or common design
with Fournier that the latter should improperly (i.e. in an abuse of process) institute the prohibition proceedings in order to delay
the issuance of an NOC to Apotex makes Solvay jointly liable under s. 8 of the PMNOC Regulations.
28
Thus, says Apotex, even if the Solvay defendants are not caught by s. 8 directly because they are found not to be "first
persons", they can still be found liable under s. 8 as joint tortfeasors.
29 There are several arguments in response that counsel for Solvay will no doubt make at trial, but none were offered at the
hearing of this motion. In any event, my obligation on this motion is not to adjudicate the merits of the claims but to determine
whether a challenged pleading has no chance of success and is certain to fail. Given the analysis in Unilever plc v. Gillette U.K.
Ltd., supra, it is not plain and obvious that the "joint liability under s. 8" cause of action has no chance of success.
30 For these reasons, I conclude that the pleadings relating to the s. 8 claim as against the Solvay defendants are not certain
to fail and should not be struck.
(2) Oppression
31
In paragraph 65 of the statement of claim, Apotex pleads that it "relies upon section 241 of the Canada Business
Corporations Act...section 248 of the Ontario Business Corporations Act...and to the extent applicable, corresponding
provisions in other business corporation statutes in Canada."
32
During the hearing of the motion, counsel for Apotex accepted the court's suggestion that at a minimum the references
to the federal and provincial statutes other than the legislation in Ontario should be struck. The claim for an oppression remedy
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under the federal legislation is a purely statutory cause of action. It is available only to "complainants" against "corporations"
that are incorporated or continued under the CBCA.
33 Solvay S.A. is a Belgian corporation; Solvay Pharma is an Ontario corporation, and, indeed, this is how Apotex described
them in its pleading. It was not suggested that either of the companies was incorporated or continued under the CBCA. The
reference to the federal statute should therefore be struck.
34 The reference to the "other business corporation statutes in Canada" should also be struck. No facts are pleaded to support
even a possible application of these other non-Ontario provincial statutes.
35
The real issue with regard to the oppression remedy as pleaded in paragraph 65 of the statement of claim is whether
Apotex has a reasonable cause of action under s. 248 the OBCA against either or both of the Solvay defendants.
36 The oppression remedy in s. 248 of the OBCA provides a wide-ranging judicial discretion to rectify matters where the court
is satisfied by the complainant that the corporation has acted in a manner that is "oppressive...or unfairly disregards the interests
of any security holder, creditor, director or officer of the corporation." The oppression remedy is available to "complainants"
as defined in s. 245. Solvay is right that Apotex has not specifically pleaded why it has standing as a "complainant." However,
I am satisfied that counsel for Solvay quickly understood that the only possible category of "complainant" into which Apotex
could fit was under s. 245 (c) as a "creditor".
37
Solvay makes two submissions. First, that Apotex is at most a contingent or future creditor. Whatever damages may be
awarded in this action have not been determined. No judgment has yet been rendered. As a potential creditor with an unliquidated
claim, Apotex has no standing under the oppression remedy. Secondly, Solvay submits that even conceding its status as a
contingent creditor, Apotex was not such a creditor at the time of the oppressive actions that are being complained about —
namely the institution of the two prohibition proceedings.
38
I do not accept Solvay's first submission. I agree with Apotex that the case law has not limited "creditor" to "judgment
creditor." Courts, in their discretion, have allowed non-judgment creditors standing under ss. 245 and 248 of the OBCA: Tavares
v. Deskin Inc., [1993] O.J. No. 195 (Ont. Gen. Div.); Levy-Russell Ltd. v. Shieldings Inc., [2004] O.J. No. 4291 (Ont. S.C.J.
[Commercial List]) at paras. 72, 160 and 161. If this was a case where Apotex was alleging oppression in its capacity as a
pre-existing creditor, I would have to allow the pleading. Given the decisions in Tavares and Levy-Russell, supra, I could not
conclude that this cause of action had no chance of success. But this is not the case that is before the court.
39
I accept unequivocally Solvay's second submission — that Apotex must be a creditor, whether actual or potential,
at the time of the oppressive actions that are being complained about. The oppressive actions being complained about are
the commencement of the two prohibition proceedings by Fournier, both with Solvay's alleged participation. The prohibition
proceedings delayed Apotex's market entry and caused the losses that are now being claimed under s. 8 of the PMNOC
Regulations. However, no facts are pleaded, and in my view, none exist, to show that Apotex was already an actual or potential
creditor of any of the defendants when the oppression occurred, i.e. when the prohibition proceedings were instituted.
40 The law is clear that the creditor-complainant has to be a creditor at the time of the alleged oppression: Trillium Computer
Resources Inc. v. Taiwan Connection Inc. (1992), 10 O.R. (3d) 249 (Ont. Gen. Div.), at 253; Piller Sausages & Delicatessens
Ltd. v. Cobb International Corp. (2003), 35 B.L.R. (3d) 193 (Ont. S.C.J.) at para. 14, aff'd. (2003), 179 O.A.C. 290 (Ont. C.A.)
41 It is not enough that the complainant became a creditor as a result of the allegedly oppressive conduct, as was the case here.
If this were the law, then it would be "unsatisfactorily circular." Justice Spence made this point in Awad v. Dover Investments
Ltd. (2004), 47 B.L.R. (3d) 55 (Ont. S.C.J.) at paras. 46 and 48:
... section 248 of the OBCA requires that the prospective complainant must be a creditor at the time that status as a
complainant is sought. There would be something unsatisfactorily circular in an approach to the creditor status question
that would involve deciding the question by determining whether there has been oppression that would warrant a remedy
for a proper complainant and thereby create a creditor relationship...A person must be a creditor at the time of the alleged
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oppressive conduct so that the person can be determined to be oppressed in respect of the interests that pertain to that
status. So it would not be sufficient if the person can establish that he is a creditor only by first showing that he has been
oppressed and is therefore in a position to claim a remedy that would give rise to the status of creditor. The remedy is,
after all, a discretionary one.
42 If the oppressive conduct alone was enough to create the status of a creditor-complainant for the purposes of the oppression
remedy, then the oppression remedy could be used by any plaintiff in any case where a corporation has caused damage through
an otherwise conventional breach of contract or through tortious conduct. This is obviously not the object or purpose of the
oppression remedy. Nor is it the law in Ontario.
43 In my view, because Apotex's status as a potential creditor did not pre-date the alleged oppression but was created by the
very conduct being complained about, the oppression pleading has no chance of success and must be struck in its entirety.
44 The only possibility that could save the oppression pleading, if it is amended, is the possibility that Apotex was oppressed
by the institution of the second prohibition proceeding at which time, arguably, it was a future or potential creditor because of
the improper institution of the first prohibition proceeding. This narrower view of the oppression remedy was neither pleaded
nor argued. However, in striking the oppression action, I am prepared to give Apotex leave to amend in accordance with the
analysis suggested in this paragraph, if it is so inclined.
(3) Civil Conspiracy
45
Solvay relies on rule 25.06 and submits that Apotex has failed to plead the required facts to support the allegation of
conspiracy, both at common law and under ss. 36 and 45 of the Competition Act.
46
Both sides agree that in pleading conspiracy Apotex must identify the alleged conspirators, the agreement to conspire,
the improper purpose, the actions taken and the damage that resulted: Normart Management Ltd. v. West Hill Redevelopment
Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.), at 104.
47
Solvay says that the statement of claim fails with regard to each of these requirements. Furthermore, says Solvay, the
pleading of conspiracy on the basis of ss. 36 and 45 of the Competition Act must also be struck because the relevant s. 45
subsection is not identified, the specific actions of the two Solvay defendants as to "who did what when" are not particularized,
and s. 45(8) makes clear that statutory conspiracy under the Competition Act does not apply to conduct or agreements between
affiliates.
48
In my view, none of these objections are valid. I agree with Apotex. The statement of claim, on balance, satisfies the
requirements set out in Normart Management, supra. It is discernable from the pleadings that Apotex is alleging a conspiracy
at common law amongst the four defendants (paras. 5-6, 8-10, 40-41 and 53-55), based, in part, on the co-promotion agreement
(paras. 12-13) and, in part, on the agreements relating to Solvay's acquisition of Fournier (paras. 14-16). The improper purpose
and actions taken were the institution of the two prohibition proceedings to delay the market-entry of Apotex's generic version
of the drug fenofibrate (paras. 39, 41, and 52-55). The damages being claimed under s. 8 of the PMNOC relate to the three-year
delay caused by the Solvay and Fournier defendants acting in concert (paras. 57-59).
49 In short, the pleadings disclose that Apotex alleged non-infringement of the Fournier patent. Fournier improperly initiated
and continued prohibition proceedings in response to this allegation of non-infringement. The pleadings state that these actions
were taken with Solvay's agreement. Apotex has pleaded that Solvay Canada was a wholly-owned subsidiary of Solvay S.A.
Because the two defendants are related parties, it can be inferred that the agreement of one Solvay defendant included the
agreement of the other Solvay defendant: Canadian Community Reading Plan Inc. v. Quality Service Programs Inc., [2001]
O.J. No. 205 (Ont. C.A.) at paras. 27 and 29.
50 Solvay argues that more factual detail is required, particularly in a conspiracy pleading, about which defendant did what
when. In my view, the pleading requirements do not oblige a plaintiff to provide such a detailed level of specificity at this
stage of the proceeding. As this court noted in North York Branson Hospital v. Praxair Canada Inc. (1998), 84 C.P.R. (3d)
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12 (Ont. Gen. Div.), at para. 22, leave to appeal refused, (Ont. Div. Ct.), "the very nature of a claim of conspiracy is that the
tort resists detailed particularization at early stages...such details would not usually be available to a plaintiff until discoveries.
These considerations...militate against holding pleadings in civil conspiracy to an extraordinary standard."
51
In any event, in my opinion, the conspiracy pleading, at least on the basis of the common law tort, provides a sufficient
level of detail to allow the defendants to reasonably draft, serve and file a statement of defence and then, if needed, to move
for further particulars in the normal course.
52
As for the pleading based on ss. 36 and 45 of the Competition Act, here as well, in my view, there is a sufficient level
of factual disclosure to allow Solvay to prepare their statement of defence. I do not agree that the failure to plead a specific
subsection of the s. 45 conspiracy provision is fatal. The various sub-sections of s. 45 are not so distinct as to alter the nature
of the allegation. Indeed, in Eli Lilly & Co. v. Apotex Inc., [2005] F.C.J. No. 1818 (F.C.A.), the Federal Court of Appeal, on a
motion to strike, dealt with s. 45 as a whole throughout their reasons for judgment.
53
Nor do I agree that the "affiliate" exception as set out in s. 45(8) of the Competition Act bars the conspiracy claim
under s. 45 herein. Fournier and Solvay may well be "affiliates" today, but it is not plain and obvious that they were "affiliates"
when the impugned actions to initiate the two prohibition proceedings were taken. Indeed, on the facts as pleaded, Fournier
was acquired by Solvay in 2005.
54
I therefore conclude that the conspiracy action as pleaded, both at common law and under s. 45 of the Competition Act,
should not be struck.
(4) Misrepresentation under s. 52 of the Competition Act
55 During the hearing of the motion, counsel for Apotex did not resist the court's suggestion that there was no basis for this
claim. Nowhere in the statement of claim does Apotex plead that the Solvay defendants made a representation to the public or
that any such representation was misleading in a material respect — both being prerequisites for the application of s. 52. I also
note that Apotex made no submissions in its factum in support of this claim. This cause of action and, in particular, paragraph
64 of the statement of claim, is struck.
(5) Adding the Solvay defendants as necessary parties
56 In paragraph 63 of the statement of claim, Apotex pleads that "Solvay Belgium and Solvay Canada are necessary parties
to this action pursuant to rule 5.03."
57
I agree with Solvay that the purpose of rule 5.03 is to govern joinder, not pleadings, and as such, it is incumbent upon
Apotex to specifically plead a justification for joining the Solvay defendants: Lysko v. Braley (2006), 79 O.R. (3d) 721 (Ont.
C.A.)at para. 93.
58
No such justification is provided. I indicated to counsel for Apotex that I was inclined to strike this paragraph and
he acknowledged that paragraph 63 could be struck without doing damage to the overall claim. Paragraph 63 is struck as an
improper pleading.
Disposition
59 In sum, and for the reasons given above, the following causes of action are struck from the statement of claim as against
the two Solvay defendants:
• oppression (para. 65), with leave to amend as indicated above;
• misrepresentation under ss. 36 and 52 of the Competition Act (para. 64); and
• the joinder of the Solvay defendants as necessary parties under rule 5.03 (para. 63).
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60
The following causes of action, as challenged by the Solvay defendants, are not struck from the statement of claim:
damages under s. 8 of the PMNOC Regulations (paras. 58 to 60 and 62); and conspiracy (paras. 41, 52, 55 and 62).
61
Given that the success on the motion was almost evenly divided, no costs are awarded. I am grateful to counsel for
their assistance.
Motion granted in part.
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Fedak J.:
1
Mr. Nguyen, on behalf of Paul Cudini, Dura Dini Metal Structures Company, Simpar Construction Ltd., also carrying on
business as Crystal Design and Contracting Services, formerly 1167167 Ontario Limited (Cudini) brings a motion for:
(1) an order dismissing the action as it relates to Cudini;
(2) an order striking out portions of the plaintiffs' Amended Statement of Claim referring to or as against Cudini, alleging
conspiracy, unlawful bid-rigging, negligent and/or fraudulent misrepresentation and for unjust enrichment;
(3) the costs of this motion; and,
(4) such further and other relief as counsel may advise and this Honourable Court may deem just.
2 Mr. Searles, on behalf of the defendant John Hamer carrying on business as Winter & Associates (Hamer) brings a motion
for:
(1) an order striking out those portions of the plaintiffs' Amended Statement of Claim, in which the plaintiffs plead
and/or refer to an alleged conspiracy involving all of the defendants, including John Hamer
(2) costs of this motion; and,
(3) such further and other relief as this Honourable Court may deem just.
FACTUAL BACKGROUND
1

3
The plaintiffs, Beaver Lumber Inc. and Home Hardware Stores Limited (Home Hardware) have commenced an action
against corporate and individual defendants seeking damages for conspiracy, unlawful bid-rigging, negligent and/or fraudulent
misrepresentation, and unjust enrichment.
4
The defendant Hamer was an employee of, and eventually an independent contractor retained by Home Hardware. He
oversaw most, if not all, of Home Hardware's construction work since the 1990's.
5
One of the primary functions of Hamer involved hiring of general contractors to perform construction work required by
Home Hardware.
6

Contractors received invitations to tender and were ultimately awarded contracts within the sole discretion of Hamer.

7
Since 1990, and on a frequent basis, Hamer awarded various Home Hardware construction work to one or some of the
corporate defendants. Hamer also awarded work to Dura Dini Metal Structures (Dura Dini), a sole proprietorship owned by
Paul Cudini.
8 Paul Cudini is a director of the defendants Simpar Construction Ltd. (Simpar), also carrying on business as Crystal Design
& Contracting Services, formerly 1167167 Ontario Limited.
9 In the Amended Statement of Claim it is alleged by the Plaintiffs that the corporate and individual defendants are associates
of one another.
10 It is also alleged that Hamer developed an ongoing, close relationship with both the corporate and individual defendants
over the years, and therefore, knew or ought to have known that they were associated with one another.
11 It is further alleged that all of the defendants, including Paul Cudini, acting in his personal capacity, outside the scope of
his duties to Simpar, and in his own interest as opposed to those of Simpar, and as the sole proprietor of Dura Dini, conspired
with each other by forming a common interest to procure secret commissions and profits from constructing work required by
Home Hardware, with the knowledge that injury would result to Home Hardware.
12
In particular, it is alleged that the defendants conspired with respect to two contracts procured in Sarnia and London,
bringing secret profits to them with losses to Home Hardware being:
(1)
(2)

London
Sarnia

$271,000.00
$160,000.00

13
In the alternative, the plaintiffs claim negligent and/or fraudulent misrepresentation based on misrepresentation by the
defendants on the estimates, tenders and various subcontracts for Home Hardware by the defendants, including Cudini.
14 Home Hardware further pleads that the representations were made by the defendants to induce Home Hardware to approve
the projects, unnecessary extras, and inflated costs, to pay fraudulent invoices and to enter into contracts with the defendants.
15
Such representations, it is argued, were known to the defendants as being false and that Home Hardware was relying to
their detriment on such false negations and thereby suffering losses.
16 Home Hardware, in addition to the above stated claims, seeks damages from each of the defendants for their participation
in a bid-rigging scheme contrary to s. 47(1) of the Competition Act.
17
Home Hardware also claims that because of the conduct of the defendants, they have been unjustly enriched to the
detriment of Home Hardware.
THE CUDINI MOTION
2

18

The Cudini motion raises the following issues:
(1) whether Home Hardware has pleaded its claim of conspiracy with sufficient particularity?
(2) whether the conspiracy claim merges with other nominate torts?
(3) whether Home Hardware has pleaded its claim for misrepresentation with sufficient particularity?
(4) whether Home Hardware has pleaded the proper section of the Competition Act with respect to unlawful bidrigging?
(5) whether the claim for damages has been sufficiently particularized?
(6) whether the Amended Statement of Claim has sufficiently particularized the claim for unjust enrichment?

19

To consider the aforesaid issues, it would be helpful to review several applicable rules.

20
Under rule 21.01(1)(a), a party may move before a judge, for the determination, before trial, of a question of law raised
by a pleading in an action where the determination of the question may dispose of all or part of the action, substantially shorten
the trial or result in a substantial saving.
21
Rule 21.01(1)(b) allows a party to move before a judge, to strike out a pleading on the ground that it discloses no
reasonable cause of action or defence.
22
Every pleading shall contain a concise statement of the material facts on which the party relies for the claim or defence,
but not the evidence by which those facts are to be proved. (Rule 25.06(1) of the Rules of Civil Procedure)
23 On a motion to strike a claim, the court must accept the facts pleaded as true. The pleadings must be read generously with
reasonable allowance for inadequacies in relation to drafting deficiencies, before adopting such a drastic measure as striking
out a claim. The motions judge does not assess a plaintiff's chance of success. [See Meditrust Healthcare Inc. v. Shoppers Drug
Mart, [1999] O.J. No. 3243 (Ont. C.A.); MacRae v. Santa, [2002] O.J. No. 3000 (Ont. S.C.J.); Leadbeater v. Ontario, [2001]
O.J. No. 3472 (Ont. S.C.J.)]
24
Under rule 25.11, the Court may strike out or expunge all or part of a pleading or other document, with or without leave
to amend, on the ground that the pleading or other document,
(a) may prejudice or delay the fair trial of the action;
(b) is scandalous, frivolous or vexatious; or
(c) is an abuse of the process of the court.
ISSUE (1) - Whether Home Hardware has pleaded its claim for conspiracy with sufficient particularity?
25
It is the position of Cudini that the Amended Statement of Claim discloses no reasonable cause of action against said
defendants, and should be struck out with regard to them.
26
In addition and in the alternative, Cudini submits that the court should strike out the Amended Statement of Claim as it
relates to Cudini, as it is scandalous, frivolous, vexatious and an abuse of the process of the court.
27
Cudini further maintains that Home Hardware has failed to lead the minimum levels of material fact disclosure or,
alternatively has pleaded without sufficient particularity with regard to potential claims against them.

3

28 Simply reciting a series of events and stating that they were intended to injure the plaintiff is not sufficient to establish a
conspiracy at law, particularly where the same facts have already been pleaded in support of an action for breach of contract.
29
Cudini submits that the Amended Statement of Claim still lacks the particularity necessary not only to sustain the
allegations set out therein, but more importantly, to allow them to respond properly to those allegations.
30

An allegation of conspiracy can be maintained where the pleadings contain facts and statements alleging that:
(a) two or more persons agree and combine to act either unlawfully or lawfully with the predominant purpose of causing
injury to the plaintiff; or
(b) two or more persons act unlawfully, their conduct is directed towards the plaintiff (or the plaintiff and others), and the
likelihood of injury to the plaintiff is known or should have been known to the conspirators in the circumstances. (See
Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452 (S.C.C.); Bank of
America Canada v. Mutual Trust Co., [1993] O.J. No. 3066 (Ont. Gen. Div. [Commercial List]), at 3).

31

A claim for conspiracy is sustainable where the following particulars are pleaded:
(a) the parties to the conspiracy, and their relationship to one another;
(b) the agreement between the parties;
(c) the purpose or objects of the conspiracy stated precisely;
(d) the overt acts done in pursuance and furtherance of the conspiracy stated with clarity and precision; and
(e) the injury and damages occasioned to the plaintiff.

(See Bullen, Leake and Jacobs, Precedents of Pleadings, 12 th Ed. (1975) p. 341; also cited in Bank of America v. Mutual Trust
Co., [1992] O.J. No. 2662 (Ont. Master), at 3.)
32
The court is entitled to draw an inference that the defendants acted in concert in relation to an allegation of conspiracy
where some information is provided with respect to the conspiracy. Specifics of various aspects of the conspiracy may not be
available to the plaintiff until examinations for discovery. Defendants ought to know whether or not their actions constituted
conspiracy, thereby allowing them to plead that they were not engaged in a conspiracy. It may therefore be premature to strike
a claim for conspiracy at the pleading stage. (See Acronym (Cayman) Inc. v. Ontario Lottery Corp., [1997] O.J. No. 2702 (Ont.
Gen. Div.), at 4.)
33

Furthermore, Madam Justice Wilson in Hunt v. T & N plc, [1990] S.C.J. No. 93 (S.C.C.) at pp 18 noted that:
. . . the requirement that it be "plain and obvious" that some or all of the statement of claim discloses no reasonable cause
of action before it can be struck out, as well as the proposition that it is singularly inappropriate to use the rule's summary
procedure to prevent a party from proceeding to trial on the grounds that the action raises difficult questions, has been
affirmed repeatedly in the last century.

34
Having considered all of the above, I am satisfied that Home Hardware has pleaded all material facts as set out in
paragraphs 12 - 14 therein, required by the Rules and case law in support of its claim for conspiracy, including:
(a) the parties to the conspiracy along with their relationship to one another;
(b) the agreements between the parties with all material facts, including the parties to the agreements, the dates of each
agreement, and the objects and purposes of all agreements;

4

(c) the overt acts of the parties in furtherance of the conspiracy, including the times and dates of such overt acts; and
(d) the monetary losses to Home Hardware.
35 Moreover, Cudini ought to have known whether they participated in the acts as described by Home Hardware, or whether
they were involved in a conspiracy as alleged, with the other defendants, and therefore be able to either admit or deny such
allegations.
36 All other defendants have prepared, served and filed their Statements of Defence. The defendant Cudini also have sufficient
facts upon which a Statement of Defence can be prepared.
37

Further details demanded by Cudini could fall within the realm of evidence prohibited by the Rules of Civil Procedure.

38
In any event, given the secretive nature of a conspiracy, further particulars are within the knowledge of the defendants
and unavailable and unknown to Home Hardware until the Discovery process has been completed.
39
It is also not necessary to strike out or expunge the claim for conspiracy on the grounds that this part of the claim may
prejudice or delay the fair trial of this action, or that the claim is scandalous, frivolous or vexatious or that that part of the claim
is an abuse of the process of the courts.
40

Accordingly, Home Hardware's claim for conspiracy has been pleaded with sufficient particularity.

Issue (2) - Whether the conspiracy claim merges with other nominate torts?
41
It is the position of Cudini that Home Hardware should not be permitted to plead both a nominate tort and a conspiracy
to commit that tort where a pleading of the conspiracy will add nothing to the claim except to give to the plaintiff an unfair
advantage not otherwise available to the plaintiff. For this argument, Cudini relies on the following cases: Ward v. Lewis (1954),
[1955] 1 All E.R. 55, [1955] 1 W.L.R. 9 (Eng. C.A.); Sun Life Assurance Co. of Canada v. 401700 Ontario Ltd. (1991), 3 O.R.
(3d) 684, [1991] O.J. No. 915 (Ont. Gen. Div.), Apple Bee Shirts Ltd. v. Lax (1988), 27 C.P.C. (2d) 226 (Ont. H.C.); Normart
Management Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.).
42
Although merger may occur where the plaintiff succeeds at trial under a distinct nominate tort against a defendant(s),
merely pleading that a defendant(s) committed other torts is not a ban to also pleading conspiracy.
43
Madam Justice Wilson of the Supreme Court of Canada in Hunt v. T & N plc, [1990] S.C.J. No. 93 (S.C.C.) dealt with
this problem at pp. 55:
. . . It seems to me totally inappropriate on a motion to strike out a statement of claim to get into the question whether the
plaintiff's allegations concerning other nominate torts will be successful. This is a matter that should be considered at trial
where evidence with respect to the other torts can be led and where a fully informed decision about the applicability of the
tort of conspiracy can be made in light of that evidence and the submissions of counsel. If the plaintiff is successful with
respect to the other nominate torts, then the trial judge can consider the defendants' arguments about the unavailability
of the tort of conspiracy. If the plaintiff is unsuccessful with respect to the other nominate torts, then the trial judge can
consider whether he might still succeed in conspiracy. Regardless of the outcome, it seems to me inappropriate at this
stage in the proceedings to reach a conclusion about the validity of the defendants' claims about merger. I believe that this
matter is also properly left for the consideration of the trial judge.
44
Where a defendant can show that the plaintiff is pleading conspiracy to gain an advantage that would otherwise not
be available, it would then be possible to strike a claim for conspiracy at an interlocutory stage in the proceeding. (See Bank
of America v. Mutual Trust Co., [1992] O.J. No. 2662 (Ont. Master), at 5-6. The defendants have not been successful in
demonstrating such advantage in the case at bar.
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45 It is clear on the facts as pleaded by Home Hardware in its Amended Statement of Claim that they are alleged to support
both the claim for conspiracy against all of the defendants, and in support of the claim for breach of contract and breach of
fiduciary duty as against Hamer. Because breach of contract and breach of fiduciary duty are not alleged as against Cudini et al,
the claim for conspiracy against them does not merge with the claim for breach of contract or breach of fiduciary duty by Hamer.
46
In any event, it is not fatal to a claim for conspiracy that the facts alleged in support of it overlap with facts alleged in
support of other causes of action. The two can properly co-exist. (See Andersen Consulting Ltd. v. Canada (Attorney General),
[2001] O.J. No. 3576 (Ont. C.A.) at pp 31, page 7.)
47

For the above reasons I am satisfied that the claim for conspiracy does not merge with other nominate torts.

Issue (3) - Whether Home Hardware has pleaded its claim for misrepresentation with sufficient particularity?
48

The plaintiff in its Amended Statement of Claim makes a claim for negligent and/or fraudulent misrepresentation.

49

At the motion, counsel for the plaintiff concedes that claim should only be limited to fraudulent misrepresentation.

50 The plaintiff is given leave to amend the Statement of Claim accordingly. Defendants who have already filed a Statement
of Defence will also be allowed to amend their pleadings accordingly.
51

I am satisfied that the following pleadings meet the required elements of a cause of action for fraudulent misrepresentation:
(a) that estimates, tenders and invoices prepared by the defendants, including Cudini, contained false information;
(b) that such estimates, tenders and invoices were submitted to Home Hardware with the defendants' knowledge that
the information was false or were conveyed with reckless disregard as to the accuracy of such information;
(c) that the misrepresentations were made knowingly and with fraudulent intent to deceive Home Hardware and to
induce Home Hardware to approve projects, unnecessary extras, inflated costs, to pay fraudulent invoices and to
otherwise enter into contracts with the defendants;
(d) that the defendants knew or ought to have known that Home Hardware was relying and did in fact rely to its
detriment on the misrepresentations; and
(e) that Home Hardware suffered losses by relying on the misrepresentations.

Issue (4) - Whether Home Hardware has properly pleaded its claim for bid-rigging under the Competition Act?
52
Home Hardware, in paragraph 1(a)(b)(ii) of its Amended Statement of Claim claims damages against all defendants for
unlawful bid-rigging contrary to s. 47 of the Competition Act, R.S.C. 1985, c. C-34.
53
Section 47 of the Competition Act is in Part VI of the Act which deals with offences in relation to competition. Section
47(1) provides as follows:
In this section, "bid-rigging" means
(a) An agreement or arrangement between or among two or more persons whereby one or more of those persons
agrees or undertakes not to submit a bid in response to a call or request for bids or tenders, or
(b) The submission, in response to a call or request for bids or tenders, that are arrived at by agreement or arrangement
between or among two or more bidders or tenderers,
Where the agreement or arrangement is not made known to the person calling for or requesting the bids or tenders at or
before the time when any bid or tender is made by any person who is a party to the agreement or arrangement.
6

(2) Every one who is a party to bid-rigging is guilty of an indictable offence and liable on conviction to a fine in the
discretion of the court or to imprisonment for a term not exceeding five years or to both.
54

Under s. 36(1) o the Competition Act,
"any person who has suffered loss or damage of
(a) conduct that is contrary to any provision of Part VI, or
(b) the failure of any person to comply with an order of the Tribunal or another court under this Act;
may, in any court of competent jurisdiction, sue for and recover from the person who engaged in the conduct or failure
to comply with the order an amount equal to the loss or damage proved to have been suffered by him, together with any
additional amount that the court may allow not exceeding the full cost to him of any investigation in connection with the
matter and of proceedings under this section.

55
At the outset, I find that the Superior Court of Justice is a court of competent jurisdiction as defined by the Competition
Act. Section 36(3) includes the Federal Court of Canada in addition to the jurisdiction of the Superior Court of Justice.
56 Mr. Wells, as counsel for Home Hardware, correctly points out that Hamer may not be a bidder as defined by s. 47 of the
Competition Act. The claim under this section may then not be maintainable against Hamer.
57
Mr. Wells further points out that Hamer was the person requesting bids. He raises the question as to whether this might
not be a defence for all other defendants.
58
It is obvious that Mr. Wells raised these matters to demonstrate that there should not be a merger of claims prior to trial.
I agree that it is not appropriate to find merger till the trial.
59 Whether a claim for bid-rigging is maintainable under this section is left for the trial judge or for the plaintiff to withdraw
either before or at the trial.
Issue (5) - Whether the claim for damages has been sufficiently particularized?
60
Under rule 25.06(9)(a) and (b) of the Rules of Civil Procedure, where damages are claimed, the amount sought for each
claimant in respect of each claim, shall be stated, and the amounts of and particulars of special damages need only be pleaded
to the extent that they are known at the date of the pleading. However, notice of any further amounts and particulars must be
delivered forthwith after they become known and, and in any event, not less than 10 days before trial.
61
In paragraphs 23 to 25 of the Amended Statement of Claim, to the extent it is aware of damages it has suffered, Home
Hardware has pleaded them as against the defendants, and has particularized the exact amount and from which defendants it
is seeking those damages. Further particulars of the damages will be provided to the defendants as Home Hardware is made
aware of them.
Issue (6) - Whether the Amended Statement of Claim has sufficiently particularized the claim for unjust enrichment?
62
In paragraph 1(a)(b) of the Amended Statement of Claim, Home Hardware seeks general damages in the amount of
$10,000,000.00 against all defendants for unjust enrichment.
63
In paragraph 71, it is alleged that Cudini and other defendants, have been unjustly enriched directly or indirectly, as a
result of their unlawful conduct to the detriment of Home Hardware. Unlawful conduct is described in paragraphs 25 - 50.

7

64 The amount of unjust enrichment has not been identified. This is information within the knowledge of the defendants and
will become available to Home Hardware during the discovery process. To the extent possible at this stage of the proceeding,
the claim for unjust enrichment has been sufficiently particularized.
THE HAMER MOTION
65 The Hamer motion seeks an order striking out those portions of the plaintiffs' Amended Statement of Claim in which the
plaintiffs plead and/or refer to an alleged conspiracy involving all of the defendants including Hamer.
66
Hamer raises the same issue as that raised in the Cudini motion, namely that the claim for conspiracy merges with the
claims for unlawful bid-rigging, misrepresentation, and unjust enrichment.
67
It is also Hamer's position that the conspiracy allegation adds nothing to the herein action and is therefore scandalous,
frivolous, vexatious and is otherwise and abuse of process, in contravention of rule 25.11 of the Rules of Civil Procedure.
68

I deny this motion for the very same reasons I denied the Cudini motion on the issue of merger.

69
In the event the parties cannot settle the issue of costs, they may submit short, written submissions within 30 days after
release of this endorsement.
Motions denied.
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Côté J. (Wagner C.J.C. and Moldaver, Brown and Rowe JJ. concurring):
I. Introduction
1
Freedom of expression and its relationship to the protection of reputation has been subject to an assiduous and
judicious balancing over the course of this Court's jurisprudential history. While in 1704604 Ontario Ltd. v. Pointes Protection
Association, 2020 SCC 22 (S.C.C.), this Court recognizes the importance of freedom of expression as the cornerstone of a
pluralistic democracy, this Court has also recognized that freedom of expression is not absolute — "[o]ne limitation on free
expression is the law of defamation, which protects a person's reputation from unjustified assault": Grant v. Torstar Corp., 2009
SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 2, per McLachlin C.J. Indeed, "the right to free expression does not confer a
licence to ruin reputations": para. 58. That is because this Court has likened reputation to a "plant of tender growth [whose]
blossom, once lost, is not easily restored": People ex rel. Karlin v. Culkin, 162 N.E. 487 (U.S. N.Y. Ct. App. 1928), at p. 492, per
Cardozo J., cited by Cory J. in Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.), at para. 92. Values,
therefore, are not without countervailing considerations.
2
In these appeals, the Court must apply the framework set out in Pointes Protection in order to determine whether
the respondent's defamation claim against the appellants can proceed or whether it must be dismissed under s. 137.1 of the
Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA"). In effect, this Court must consider the delicate equilibrium between two
fundamental values in a democratic society, freedom of expression and the protection of reputation, vis-à-vis the Protection of
Public Participation Act, 2015, S.O. 2015, c. 23.
3
For the reasons that follow, I would dismiss the appeals before this Court, and accordingly, I would dismiss the s. 137.1
motion and allow the respondent's lawsuit in defamation to continue. While the appellant Maia Bent ("Ms. Bent") successfully
meets her threshold burden under s. 137.1(3), the respondent, Dr. Howard Platnick ("Dr. Platnick"), successfully clears both the
merits-based hurdle and the public interest hurdle under s. 137.1(4)(a) and s. 137.1(4)(b), respectively.
4
Furthermore, and in order to avoid any misunderstanding, it is important to mention at the outset that a s. 137.1 motion
is unequivocally not a determinative adjudication of the merits of a claim: Pointes Protection, at paras. 37, 50, 52 and 71.
Instead, the implication of the findings that I set out herein is simple: Dr. Platnick deserves to have his day in court to potentially
vindicate his reputation — "a fundamental value in its own right in a democracy": para. 81. At trial, judicial powers of inquiry
are broader, viva voce evidence can be given, and ultimate assessments of credibility can be made. Nothing in these reasons
can, or should, be taken as prejudging the merits of Dr. Platnick's underlying defamation claim either in fact or in law. Simply
put, my resolution of this s. 137.1 motion means only that Dr. Platnick's claim is one that deserves to be adjudicated on the
merits, and is not one that ought to be summarily screened out at this early stage.
II. Background
A. Factual Overview
5 The appellant Ms. Bent is a lawyer and partner at the law firm Lerners LLP ("Lerners"), which is also an appellant before
this Court. Ms. Bent is a member and, at the relevant time, was the president-elect of the Ontario Trial Lawyers Association
("OTLA"). The OTLA is an organization comprised of lawyers, law clerks, and law students who represent persons injured in
motor vehicle accidents; it consists of approximately 1,600 members.
6
The respondent, Dr. Platnick, is a medical doctor of general practice who worked as a family physician from 1988 to
2011. Since 1991, he has typically been hired through insurance companies to review other medical specialists' assessments of
persons injured in motor vehicle accidents and to prepare a final report with an ultimate assessment himself — as in this case.
7
Dr. Platnick has commenced a lawsuit against Ms. Bent and Lerners alleging defamation and damages in the amount of
$16.3 million. That is the underlying proceeding at issue here, which Ms. Bent is asking this Court to dismiss pursuant to s.
137.1 of the CJA.
2

8
Of critical importance to these appeals, the following email — sent by Ms. Bent to a Listserv (i.e. an email listing, the
parameters of which I explain in detail later in these reasons) of approximately 670 OTLA members — is the basis for Dr.
Platnick's defamation action:
Subject: Sibley Alters Doctors' Reports
Date: November 10, 2014 1
.....
Dear Colleagues,
I am involved in an [a]rbitration on the issue of catastrophic impairment where Sibley aka SLR Assessments did the multidisciplinary assessments for TD Insurance. Last Thursday, under cross-examination the IE neurologist, Dr. King, testified
that large and critically important sections of the report he submitted to Sibley had been removed without his knowledge
or consent. The sections were very favourable to our client. He never saw the final version of his report which was sent
to us and he never signed off on it.
He also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the Executive
Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
This was NOT the only report that had been altered. We obtained copies of all the doctor[s'] file[s] and drafts and there
was a paper trail from Sibley where they rewrote the doctors' reports to change their conclusion from our client having a
catastrophic impairment to our client not having a catastrophic impairment.
This was all produced before the arbitration but for some reason the other lawyer didn't appear to know what was in the
file (there were thousands of pages produced). He must have received instructions from the insurance company to shut it
down at all costs on Thursday night because it offered an obscene amount of money to settle, which our client accepted.
I am disappointed that this conduct was not made public by way of a decision but I wanted to alert you, my colleagues, to
always get the assessor's and Sibley's files. This is not an isolated example as I had another file where Dr. Platnick changed
the doctor's decision from a marked to a moderate impairment.
[Emphasis added.]
(A.R., vol. III, at pp. 31-32)
9
As is clear on its face, Ms. Bent made two statements in her email that specifically mention Dr. Platnick by name. Each
of them refers to a different factual matrix, but makes a similar allegation that Dr. Platnick "altered" reports. The first refers to
what I will call the "Carpenter Matter". The second pertains to a different matter, which I will refer to as the "Dua Matter". I
set out the relevant factual predicate for each matter below.
(1) Carpenter Matter, November 2014
10
In November 2014, Ms. Bent was acting as counsel in an arbitration with respect to an insurance coverage dispute. The
crux of that dispute depended on whether Ms. Bent's client — Dr. Carpenter, who had been injured in a motor vehicle accident
— had suffered a "catastrophic impairment". A "catastrophic impairment" is a technical designation which would have entitled
Dr. Carpenter to enhanced medical and other benefits from her insurer. The determination of such a designation is made on
the basis of the criteria and guidelines set out in, or incorporated into, the Statutory Accident Benefits Schedule — Effective
September 1, 2010, O. Reg. 34/10, s. 1 ("SABS"), under the Insurance Act, R.S.O. 1990, c. I.8.
11
To assess whether Dr. Carpenter should be given a catastrophic impairment designation, the insurer arranged for a
series of independent medical examinations by various medical professionals through an assessment company named Sibley &
Associates ("Sibley"). 2 While the medical professionals who perform such examinations have considerable expertise in their
3

respective fields of practice, they have varying levels of understanding and expertise with regard to the SABS regime. Here,
none of the medical experts were from or practised in Ontario, and the record reveals that they were not familiar with Ontario's
SABS regime and its criteria and classifications for catastrophic impairment designations. They were nonetheless retained to
conduct their own medical assessments of Dr. Carpenter and to forward those assessments to Sibley.
12 Sibley also retained Dr. Platnick as a "lead physician" in order to prepare a final report for it that would make an ultimate
determination of whether Dr. Carpenter warranted a catastrophic impairment designation. Dr. Platnick, an Ontario physician
who had previously acted in this role on numerous occasions, had expertise with regard to the SABS — an Ontario regulation
— and its classifications and calculations relating to catastrophic impairment designations.
13 Accordingly, Dr. Platnick's report on Dr. Carpenter's catastrophic impairment assessment was to be based on the applicable
criteria in the SABS. Because it was not Dr. Platnick's role to examine Dr. Carpenter himself, nor did he do so, his report was
based on the data from the team of medical experts retained by Sibley who had actually conducted the individual medical
assessments of Dr. Carpenter. As mentioned above, those medical experts forwarded their assessments to Sibley, since they had
been retained by Sibley — they did not correspond with Dr. Platnick. In turn, Sibley provided those medical assessments and
expert reports to Dr. Platnick so that he could prepare his ultimate report to send to Sibley.
14
The contents of Dr. Platnick's report are important to these appeals. He titled his report "Catastrophic Impairment
Determination" and began it with the following sentence written in bold: "My calculations detailed below incorporate and
consider the findings of all assessors on this CAT [Catastrophic] Assessment Team" (A.R., vol. IV, at p. 187). Dr. Platnick's fivepage report examined the various criteria in the SABS that were relevant to Dr. Carpenter's catastrophic impairment assessment,
making extensive reference to the medical assessments done by the specialists retained by Sibley and periodically stating his
own conclusions under the various criteria: indeed, Dr. Platnick used the words "I would conclude that" or "I was not able to
identify" (p. 189 (emphasis added)). On the final page of the report, under the heading "Impairment Calculation", Dr. Platnick
wrote that "I complete the following calculation" and then that, based on that calculation, "I would conclude" that Dr. Carpenter
"does not meet the catastrophic level based upon the SABS and utilizing the OCF-19 Form": p. 191 (emphasis added). Crucial
to this case is the fact that, after setting forth his conclusion, Dr. Platnick wrote that "[i]t is the consensus conclusion of this
assessment that [Dr. Carpenter] does not achieve the catastrophic impairment rating as outlined in the SABS": p. 191 (emphasis
added).
15
Dr. Platnick sent his report to Sibley, as he was meant to do. Attached to the back of the report was an acknowledgment
page, which had a place for the signatures of the four specialists who had assessed Dr. Carpenter to acknowledge that Dr.
Platnick's report reflected the "consensus conclusion of this assessment": p. 192. Dr. Platnick sent the report to Sibley without
any signatures. As mentioned above, the medical experts who had assessed Dr. Carpenter had been retained by Sibley and were
not in contact with Dr. Platnick at any point. In the normal course of events, Sibley was supposed to obtain those signatures.
16 Sibley did not obtain any signatures and, instead, provided the insurer and Ms. Bent with a document entitled "Catastrophic
Determination Executive Summary": pp. 180-85. The document was identical to Dr. Platnick's report, but did not affix the
acknowledgement page and had a different title page. In due course, Ms. Bent received a copy of Dr. Platnick's original report
with the unsigned acknowledgment page, as well as the individual assessments conducted by the specialists.
17 On November 6, 2014, at the arbitration hearing before the Financial Services Commission of Ontario, testimony was given
by Dr. King, one of the medical experts retained by Sibley who had conducted the neurological assessment of Dr. Carpenter.
Of relevance, Dr. King testified on cross-examination that portions of his final assessment report had been omitted, without his
knowledge or consent, from Dr. Platnick's final report, that he had not seen or signed Dr. Platnick's final report, and that he had
never been "part of [a] consensus opinion": A.R., vol. V, at p. 35.
18
On November 7, 2014, the arbitration involving Dr. Carpenter was settled. The terms of the settlement involved Dr.
Carpenter receiving a catastrophic impairment designation, a reinstatement of benefits, and payments of past medical and
rehabilitative expenses with interest. The insurer also agreed to indemnify Dr. Carpenter in full for fees and disbursements.
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19
On November 10, 2014, Ms. Bent sent the alleged defamatory email through the OTLA Listserv. The foregoing factual
context is particularly crucial to the following allegation made by Ms. Bent in her email:
[Dr. King] also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the
Executive Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
(2) Dua Matter, November 2011
20
As I mentioned above, Ms. Bent's email of November 10, 2014 to the OTLA Listserv also made reference to another
matter, which had taken place in November 2011, three years before she sent the email.
21 In that matter, much like the Carpenter Matter, Dr. Platnick had been retained to write a final "Catastrophic Determination"
report on whether a victim of a motor vehicle accident should be given a catastrophic impairment designation.
22 Dr. Varinder Dua was one of the medical specialists retained to conduct an assessment of the victim. As with the Carpenter
Matter, Dr. Platnick's ultimate report was to be informed by Dr. Dua's assessment. Dr. Dua's report found that "[o]verall, [victim]
ha[d] Moderate impairment (Class 4)" and accordingly that a catastrophic impairment designation was warranted: A.R., vol.
V, at p. 214.
23
I note here that it has been pointed out to this Court, and it is not disputed, that "Moderate Impairment" carries a
rating of "Class 3", which does not constitute a catastrophic impairment designation. A "Class 4" rating corresponds to a
"Marked Impairment" and does constitute a catastrophic impairment designation. Therefore, Dr. Dua's assessment of "Moderate
impairment (Class 4)" was, by definition, internally contradictory.
24
Dr. Dua issued a second version of the report in which she changed the SABS classification to "Moderate impairment
(Class 3)", which meant that a catastrophic impairment designation was not warranted. Even though the second report was
prepared after the initial report, Dr. Dua gave it the same date as her first report.
25
Importantly, Dr. Platnick's final report stated that "Dr. Dua rated [victim] overall at moderate impairment (Class 3)",
which meant that a catastrophic impairment designation was not warranted: A.R., vol. V, at p. 219. In this sense, Dr. Platnick's
final report appeared to be consistent with the conclusion in Dr. Dua's second report, and it made no reference to the existence
of the first version of the report.
26 Ms. Bent, who was acting in the matter on behalf of the victim, was served only with a copy of Dr. Dua's first report and
Dr. Platnick's final report, which Ms. Bent believed to display a discrepancy. She had no reason to know of a second version
of Dr. Dua's report and did not take steps to investigate the discrepancy.
27
The parties do not dispute that Dr. Platnick communicated with Dr. Dua after she submitted her first report. The parties
also do not dispute that Dr. Dua prepared a second version of the report after Dr. Platnick spoke with her. What is in dispute
is what caused Dr. Dua to change her assessment and prepare a second report. Dr. Platnick argues that, at the behest of the
insurance assessment company (known as the "vendor company"), which was seeking clarification, he pointed out the internal
inconsistency to Dr. Dua, and Dr. Dua did not so much change her assessment as clarify what she had really meant, of her own
volition. According to Ms. Bent, however, Dr. Platnick "changed the doctor's decision from a marked to a moderate impairment"
through inappropriate persuasion or otherwise.
28
The foregoing took place in November 2011 and provides an important factual context in considering the following
excerpt from Ms. Bent's November 2014 email making reference to that incident:
This is not an isolated example as I had another file where Dr. Platnick changed the doctor's decision from a marked to
a moderate impairment.
(3) Leak and Republication

5

29
Although Ms. Bent's email was sent only to the OTLA Listserv, the email was eventually leaked anonymously by a
member of the OTLA despite a confidentiality undertaking required by the Listserv.
30 As a result, on December 29, 2014, an article was published in Insurance Business Canada magazine, which reproduced
Ms. Bent's email in its entirety. The article was titled "Medical files 'routinely altered' to suit insurers, claims FAIR", and in
reproducing Ms. Bent's email in full, referred to "testimony from Maia L. Bent, a partner at the law firm of Lerners": A.R.,
vol. XI, at pp. 28-30.
31
Dr. Platnick served KMI Publishing and Events Ltd. ("KMI"), the owners of Insurance Business Canada, with a libel
notice on January 22, 2015. That claim is not at issue before this Court, but nonetheless shares part of its factual matrix with
this case insofar as the issue of republication is concerned.
(4) Proceeding Against the Appellants
32 After his requests to Ms. Bent for an apology went unanswered, Dr. Platnick commenced a lawsuit in defamation against
both Ms. Bent and Lerners on January 27, 2015.
33
After having filed a Statement of Defence, Ms. Bent filed a motion under s. 137.1 of the CJA to dismiss Dr. Platnick's
lawsuit in defamation against her. Lerners also filed a Statement of Defence, but it did not file, for its own part, a s. 137.1
motion. However, as the Court of Appeal explained, it is understood that if Ms. Bent's motion succeeds, then the action should
also be dismissed against Lerners. The merits of Ms. Bent's s. 137.1 motion are before this Court.
B. Procedural History
(1) Ontario Superior Court of Justice (Dunphy J.), 2016 ONSC 7340, 136 O.R. (3d) 339 (Ont. S.C.J.)
34
The motion judge, Dunphy J. of the Ontario Superior Court, allowed Ms. Bent's s. 137.1 motion and dismissed Dr.
Platnick's defamation proceeding.
35 Dunphy J. found that the email communication in question related to a matter of public interest within the meaning of s.
137.1(3) but that Dr. Platnick had been unable to discharge his burden under s. 137.1(4): paras. 61-79.
36
While Dunphy J. declined to determine whether Dr. Platnick's claim had substantial merit under s. 137.1(4)(a)(i), he
found under s. 137.1(4)(a)(ii) that there was "credible and compelling" evidence that Ms. Bent's defences of justification and
qualified privilege were "reasonably likely ... [to] succeed": paras. 93-118. Dunphy J. added that he was not satisfied that the
public interest in permitting Dr. Platnick's defamation suit to proceed outweighed the public interest in protecting Ms. Bent's
expression under s. 137.1(4)(b): paras. 119-35.
(2) Court of Appeal for Ontario (Doherty, Brown and Huscroft JJ.A.),2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.)
37 Doherty J.A., writing for a unanimous Court of Appeal, set aside the motion judge's determination, dismissed Ms. Bent's
s. 137.1 motion, and remitted Dr. Platnick's defamation claim to the Superior Court for consideration: para. 127.
38
Doherty J.A. agreed with the motion judge's assessment under s. 137.1(3) that the email communication related to a
matter of public interest. However, he found that the motion judge had erred in his assessment of both s. 137.1(4)(a) and s.
137.1(4)(b): para. 4.
39
With respect to substantial merit, Doherty J.A. had "no difficulty concluding that there [were] reasonable grounds to
believe" that Dr. Platnick's claim had substantial merit under s. 137.1(4)(a)(i), as Ms. Bent's "defence to the claim is not that her
comments were not potentially defamatory, but rather that they were true or protected by privilege": paras. 53-54. With respect
to s. 137.1(4)(a)(ii), Doherty J.A. found that there were grounds to believe that neither defence would succeed and concluded
that Dr. Platnick had met his burden of demonstrating "no valid defence": paras. 56-93. More specifically, Doherty J.A. found
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that the defence of justification was not valid because the sting, or the main thrust, of the two statements was not substantially
true and that the defence of qualified privilege was not valid because the second statement either "was made maliciously or
with reckless disregard for the truth, or because it was not appropriate to the legitimate purpose of the occasion attracting the
privilege": paras. 73, 84 and 90. Finally, the Court of Appeal was satisfied that the potential harm to Dr. Platnick outweighed
the public interest in protecting Ms. Bent's expression because this case bore none of the indicia of a SLAPP 3 and because
there was sufficient harm attributable to the initial publication irrespective of republication: paras. 95-110.
C. Motion to Adduce Fresh Evidence
40
Prior to the hearing of these appeals, Dr. Platnick sought this Court's leave to adduce fresh evidence pursuant to s. 62(3)
of the Supreme Court Act, R.S.C. 1985, c. S-26 and Rule 47 of the Rules of the Supreme Court of Canada, SOR/2002-156.
The motion was deferred to the panel hearing the appeals. Dr. Platnick's motion contained the following evidence for which he
sought admission for this Court's consideration in these appeals.
41 Exhibit B (the "Dua Letter") is a letter from Dr. Dua bolstering Dr. Platnick's evidence that the allegation that he "changed"
her report is false: Motion to Adduce Fresh Evidence, at pp. 37-38. Specifically, Dr. Dua explains in her letter that Dr. Platnick
called her to identify areas of concern that "required clarification": p. 37. She says that she "corrected the typographical error
from 'Class 4' to 'Class 3'" of her own accord and that "at no time did Dr. Platnick pressure me to change my report. Nor did he
conduct himself in any inappropriate fashion": pp. 37-38 (emphasis in original). Dr. Dua states pointedly that "[t]o suggest that
Dr. Platnick changed my report is simply untrue. Further, to characterize the events in question as an attempt by Dr. Platnick
to manipulate the evidence is also completely inaccurate": p. 38.
42
Exhibit G contains excerpts from an examination for discovery of Dr. King in a parallel proceeding in which Dr. King
admitted that he had been mistaken when he said that parts of his report had been removed without his knowledge and consent
in the Carpenter Matter.
43

Exhibit H is Dr. Platnick's pleadings in a parallel litigation between him and Dr. Carpenter.

44

Exhibit K is Dr. Platnick's proposed Amended Statement of Claim for the underlying proceeding in this case.

45
Exhibit L is an excerpt from KMI's Statement of Defence in the parallel defamation proceeding commenced by Dr.
Platnick against KMI. Approximately one week after Ms. Bent's cross-examination on this s. 137.1 motion, KMI delivered its
Statement of Defence, in which it pleaded that prior to publishing an article that reproduced Ms. Bent's email of November 10,
2014, it had interviewed Ms. Bent, who had authorized republication.
46 Exhibits N and R (the "KMI Letters") are letters from counsel for the KMI defendants to Dr. Platnick's counsel attesting
to a telephone conversation that took place between Ms. Bent and Donald Horne, the Associate Editor of Insurance Business
Canada magazine, after the leak regarding a potential interview for publication. In those letters, the following information is
stipulated by KMI: (i) "Ms. Bent did not object to or have any concerns" about the republication of her email; (ii) Ms. Bent
did not discourage the republication, nor did she inform KMI that her email had been published on a private OTLA Listserv
and that any leak was a serious professional and ethical breach of the terms and conditions of that Listserv; (iii) had KMI been
aware of the aforesaid, it would not have proceeded with the republication; (iv) since Ms. Bent raised no objections or concerns,
KMI believed it could proceed with the republication: Motion to Adduce Fresh Evidence, at p. 156.
47 Prior to the hearing of these appeals, Dr. Platnick also sought leave to update his fresh evidence motion. In particular, he
sought leave to adduce evidence that the parallel Carpenter litigation had been abandoned by Dr. Carpenter with no costs against
him. Since Dr. Platnick's initial motion to adduce fresh evidence was deferred to the panel hearing the appeals, the decision
whether to allow Dr. Platnick to update that fresh evidence was also deferred to the panel hearing the appeals.
III. Analysis
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48
In order to properly assess Ms. Bent's s. 137.1 motion, it is first necessary to evaluate Dr. Platnick's motion to adduce
fresh evidence. Indeed, the determination of the latter impacts the evidentiary record that ultimately informs the analysis of the
s. 137.1 motion. Although I would admit part of Dr. Platnick's fresh evidence, it is important to clarify that, just as a s. 137.1
motion is not a determinative adjudication of the merits of a claim, my determination on admissibility or exclusion here does
not bear on the evidence's ultimate admissibility at trial — in other words, my conclusions with respect to Dr. Platnick's motion
to adduce fresh evidence are limited to considering admissibility in the context of this s. 137.1 motion.
A. Motion to Adduce Fresh Evidence
49
This Court has relied on and affirmed the test from R. v. Palmer (1979), [1980] 1 S.C.R. 759 (S.C.C.), at p. 775, as the
proper test for assessing the admissibility of fresh evidence on appeal: see Droit de la famille - 09668, 2011 SCC 65, [2011] 3
S.C.R. 819 (S.C.C.), at para. 50; May v. Ferndale Institution, 2005 SCC 82, [2005] 3 S.C.R. 809 (S.C.C.), at para. 107; United
States v. Shulman, 2001 SCC 21, [2001] 1 S.C.R. 616 (S.C.C.), at paras. 43-44; Public School Boards' Assn. (Alberta) v. Alberta
(Attorney General), 2000 SCC 2, [2000] 1 S.C.R. 44 (S.C.C.); R. v. Warsing, [1998] 3 S.C.R. 579 (S.C.C.).
50

For fresh evidence to be admitted, the Palmer test requires consideration of the following four factors:
(1) The evidence should generally not be admitted if, by due diligence, it could have been adduced at trial provided that
this general principle will not be applied as strictly in a criminal case as in civil cases ....
(2) The evidence must be relevant in the sense that it bears upon a decisive or potentially decisive issue in the trial.
(3) The evidence must be credible in the sense that it is reasonably capable of belief, and
(4) It must be such that if believed it could reasonably, when taken with the other evidence adduced at trial, be expected
to have affected the result. [p. 775]

51
In Pointes Protection, this Court expressly contemplates the "potentiality of future evidence arising": para. 37. This is
based on the expedited nature of s. 137.1 motions, which are required to be heard in a statutorily imposed short time frame. That
is exemplified in this case, where Dr. Platnick had to submit his evidentiary record within 25 days after the notice of motion
was filed. In this sense, as recognized in Pointes Protection, s. 137.1 motions are unlike summary judgment motions, where
parties are expected to put their best foot forward; in other words, on a s. 137.1 motion, it is acknowledged that parties are under
a mandated time constraint and are consequently limited in the evidentiary record they can put forward.
52
This does not, however, give parties carte blanche to file motions to adduce fresh evidence. Palmer must be adhered to,
and for this reason, as I note below, I would not admit all of the fresh evidence. It is important to note here, however, that this
case is a transitional one: the considerable uncertainty surrounding s. 137.1 motions — due to a lack of judicial guidance with
respect to both the test for withstanding a s. 137.1 motion, as well as the nature or comprehensiveness of the evidence required
on a such a motion — militates in favour of granting this particular motion to adduce fresh evidence in part.
53 Accordingly, I would admit both the Dua Letter (Exhibit B) and the KMI Letters (Exhibits N and R), and I would decline
to admit the rest of the evidence that Dr. Platnick included with his motion. Below, I briefly explain why I would specifically
admit the Dua Letter and the KMI Letters in light of Palmer. I find that the other evidence is either not relevant to the decisive
issues in these appeals or is non-probative; therefore, I need not elaborate any further on its exclusion.
(1) Due Diligence
54
The Dua Letter could not have been adduced at an earlier time and is not being submitted now as a result of a lack of
due diligence. Dr. Platnick's evidentiary record was filed in May 2016. The Dua Letter is dated November 15, 2017 and was
received on November 20, 2017, well after the initial hearing on the motion, and five months after the oral argument at the
Court of Appeal. Further, Dr. Platnick's affidavit (dated May 20, 2016) concerning the s. 137.1 motion demonstrates his due
diligence in trying to obtain this evidence earlier. According to that affidavit, Dr. Dua did not respond to his telephone messages
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until May 17, 2016. While this allowed Dr. Platnick to enter Dr. Dua's final report in the record at the eleventh hour, it was an
insufficient amount of time to obtain a letter from Dr. Dua herself akin to the one submitted to this Court.
55
Likewise, the KMI Letters could not have been adduced at an earlier time and are not being submitted now as a result
of a lack of due diligence. The Letters were exchanged well after the hearing of the s. 137.1 motion which took place on June
27, 2016 — indeed, the Letters from KMI are dated August 30, 2016, and September 20, 2016. Of course, the admissibility
of the Letters does not depend merely on when they came into Dr. Platnick's possession, but rather, depends on whether they
could have been obtained prior to the hearing as a result of due diligence. In my view, they could not have been, for the reasons
I explain below.
56
In her Statement of Defence, Ms. Bent denied having ever given an interview to KMI's magazine. Thus, Dr. Platnick
had no foundation for cross-examining her further on the subject on June 6, 2016. Following Ms. Bent's cross-examination,
however, KMI filed its Statement of Defence on June 13, 2016, in which it stipulated that Ms. Bent had in fact given an interview
to its magazine in some capacity. With this newly conflicting evidence, Dr. Platnick pursued the matter further through prompt
correspondence with KMI (i.e. due diligence). It was that correspondence that finally gave rise to the KMI Letters.
57 This state of affairs belies the motion judge's concluding observation that Dr. Platnick offered no "reasonable explanation
for the failure to place" the KMI Letters "before the court prior to conducting his cross-examination of Ms. Bent": Platnick v.
Bent, 2016 ONSC 7474 (Ont. S.C.J.), at para. 71. This constitutes an error in principle on the part of the motion judge.
58 Although Dr. Platnick did not mention the reference to the interview in KMI's Statement of Defence at the hearing before
the motion judge on June 27, 2016, the record reveals that Dr. Platnick's counsel was out of the country from June 19 until June
25, 2016, and had asked repeatedly for an adjournment of the hearing on account of his unavailability on those crucial dates
immediately in advance of the hearing (as well as on other grounds): see Platnick v. Bent (No. 2), at paras. 3 and 6; Motion to
Adduce Fresh Evidence, at pp. 22-23. Thus, I am not willing to hold this against Dr. Platnick.
59 Dr. Platnick had only 25 days to put forward his record, yet the motion judge faulted him for not adducing this evidence
earlier because, according to the judge, Dr. Platnick "knew a 'showdown' was imminent when the plaintiff announced [an]
intention to bring summary judgment proceedings in January": Platnick v. Bent (No. 2), at para. 40. I note immediately that the
motion judge erred here, as it was Ms. Bent, the defendant, who announced an intention to bring a summary judgment motion.
Regardless, the point is still not valid. A summary judgment motion involves due process and procedural protections on which
Dr. Platnick may have relied, and which are unavailable on s. 137.1 motions. This Court makes it clear in Pointes Protection
that s. 137.1 motions do not have the evidentiary protections associated with summary judgment motions. Moreover, the motion
judge's evidentiary expectation was commensurate with requiring information that might only have been able to be elicited
through examinations for discovery, such as Rule 31.10 motions (discovery of non-parties) or Rule 30.10 motions (production
from non-parties) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194, but examinations for discovery are also necessarily
unavailable on expedited s. 137.1 motions.
60
To the extent that the motion judge's findings were inconsistent with the foregoing, then they were in error. It must not
be forgotten that the due diligence factor specifically is "not a rigid one" (Kuczera (Re), 2018 ONCA 322, 58 C.B.R. (6th) 227
(Ont. C.A.), at para. 16) and has been held to be a "practical concept" (Calaheson v. Gift Lake Metis Settlement, 2016 ABCA
185, 38 Alta. L.R. (6th) 30 (Alta. C.A.), at para. 14) that is "context sensitive" (R. v. 1275729 Ontario Inc. (2005), 205 O.A.C.
359 (Ont. C.A.), at para. 29; see also Elliott v. Sagl, 2019 ONSC 2490 (Ont. Div. Ct.), at paras. 36-38; D. J. M. Brown, with the
assistance of D. Fairlie, Civil Appeals (loose-leaf), at pp. 10-19 to 10-21). As I discussed above, Dr. Platnick had to assemble
his motion record within 25 days at a time when there was significant ambiguity surrounding s. 137.1 motions due to a lack of
judicial guidance on the standard that must be met, as well as the nature or comprehensiveness of the record that must be filed,
in order to withstand such a motion. This factors into my assessment.
61
In light of the above, I am of the view that both the Dua Letter and the KMI Letters could not have been adduced at an
earlier time and are not being adduced now as a result of a lack of due diligence.
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(2) Relevance
62

All three Letters are eminently relevant to the case at bar.

63 The Dua Letter bears directly upon the defence of justification and whether that defence is valid. It also bears on whether
Ms. Bent was reckless as to the allegation she made, insofar as it speaks to her failure to investigate an incident that had occurred
three years earlier. This bears on Ms. Bent's defence of qualified privilege. Accordingly, the Dua Letter is directly relevant to
the s. 137.1(4)(a)(ii) inquiry.
64
Similarly, the KMI Letters bear directly upon the defence of qualified privilege and whether that defence is undermined
by the fact that Ms. Bent authorized the republication of her allegations. Further, the KMI Letters bear on whether Ms. Bent
can properly be held liable for the harm caused by republication by virtue of its foreseeability or her authorization, under the
harm analysis required by s. 137.1(4)(b).
(3) Credibility
65
The Letters are reasonably capable of belief and sufficient for consideration at what is a preliminary screening of Dr.
Platnick's claim. This does not preclude Ms. Bent, however, from testing this evidence at trial, for example through crossexamination, as the ultimate determination of credibility is deferred to trial on a s. 137.1 motion: Pointes Protection, at para. 52.
66
This Court has agreed with the proposition that, on a motion to adduce fresh evidence, an assessment of credibility is
to be carried out against the whole background of the case and is not restricted to the motion itself; in other words, evidence
may be credible in the sense that it is reasonably capable of belief when viewed in the context of other evidence relevant to
that issue: R. v. Nielsen, [1988] 1 S.C.R. 480 (S.C.C.); Warsing, at para. 52; R. v. Moucho, 2019 ONSC 3463, 53 M.V.R. (7th)
131 (Ont. S.C.J.), at para. 36.
67 That is the case here, as the Dua Letter and the KMI Letters bolster a pre-existing predicate of facts, rather than raise the
risk of manufacturing a new predicate not previously under consideration. More specifically, what I mean is that the Dua Letter
confirms Dr. Platnick's narrative that he never "changed" Dr. Dua's report but only communicated with Dr. Dua to point out the
internal discrepancy in her report. Likewise, the KMI Letters help to confirm Dr. Platnick's allegation that Ms. Bent gave an
interview to Insurance Business Canada and thereby authorized republication.
68
Lastly, "there is nothing to indicate that [this evidence] is not reasonably capable of belief, even though it was prepared
at the respondent's request": R. c. Lévesque, 2000 SCC 47, [2000] 2 S.C.R. 487 (S.C.C.), at para. 43.
(4) Probative Value
69
If believed, the Letters could reasonably, when taken with the other evidence adduced, be expected to have affected
the result. This is clear as they all relate directly to, and even contradict, the motion judge's findings. Further, they bolster the
evidentiary record, such that the "basis in the record and the law" that Dr. Platnick must establish in order to succeed against a
s. 137.1 motion becomes sufficiently legally tenable and reasonably capable of belief.
70
For example, the Dua Letter is highly probative. The motion judge characterized Dr. Platnick's call to Dr. Dua as an
inappropriate "intervention" (Sup. Ct. reasons, at paras. 44 and 111), saying that Dr. Platnick "succeeded in persuading [Dr. Dua]
to produce an amended 'final' report" (para. 22 (emphasis added)). Therefore, the motion judge found that Ms. Bent's allegation
that Dr. Platnick had "changed" Dr. Dua's decision from a marked impairment to a moderate one was substantially true and that
the defence of justification was valid under s. 137.1(4)(a)(ii). However, the Dua Letter directly contradicts this finding: Dr. Dua
says that Dr. Platnick called her seeking "clarification" and that she advised him that she had made a "typographical error". In
fact, Dr. Dua expressly states that Dr. Platnick did not "pressure" her, "[n]or did he conduct himself in any inappropriate fashion".
While the motion judge had the different reports before him, they showed only that a change had in fact been made. However,
the reports did not indicate why Dr. Dua had changed her assessment. The Dua Letter illuminates why — while the motion judge
characterized Dr. Platnick's actions as improper persuasion, the Dua Letter, written by the person who was supposedly the victim
10

of that persuasion, says exactly the opposite. Thus, the Dua Letter, if believed, is highly probative regarding whether Dr. Platnick
will be able to meet his burden of showing that there are grounds to believe that Ms. Bent's defence of justification is not valid.
71
Likewise, the KMI Letters are highly probative. The motion judge found that Dr. Platnick's allegation that Ms. Bent
had given an interview "was supported by no evidence whatsoever and appears on its face to be manifestly untrue": Sup. Ct.
reasons, at paras. 24-25. This was based on Ms. Bent's Statement of Defence, in which she "denie[d] providing an interview
to Insurance Business [Canada] in respect of the Confidential Communication and/or authorizing the publication of the
Confidential Communication to Donald Horne for an article": A.R., vol. II, at p. 22. The KMI Letters directly contradict this
evidence and bolster the allegation that republication was either implicitly authorized by Ms. Bent or was reasonably foreseeable
to her. Given this point, she could properly be held liable for republication. This is dispositive of the issues of whether Ms.
Bent's defence of qualified privilege is undermined, rendering the defence not "valid", for the purposes of s. 137.1(4)(a)(ii), and
of whether the harm suffered by Dr. Platnick was suffered "as a result" of Ms. Bent's expression under s. 137.1(4)(b).
(5) Conclusion on the Motion to Adduce Fresh Evidence
72
Before concluding, I hasten to clarify that the motion judge's assessment of Dr. Platnick's fresh evidence in Platnick v.
Bent (No.) (his decision addressing the admissibility of some of this evidence) is not entitled to deference here. Quite simply,
the motion judge decided the motion for fresh evidence on the basis of an incorrect understanding of the nature of a s. 137.1
motion, as explained by this Court in Pointes Protection. Accordingly, to the extent that his assessment of the evidence was
dependent on an incorrect understanding of s. 137.1, it is not entitled to deference. Even if it were, however, as I indicated
above, his assessment was, with respect, in error.
73
Thus, for all the foregoing reasons, I would admit the Dua Letter and the KMI Letters, as all of them satisfy the Palmer
criteria for granting a motion to adduce fresh evidence. I will discuss these pieces of evidence at greater length in the reasons
that follow.
B. Section 137.1 Motion
74
Section 137.1 of the CJA is intended "to function as a mechanism to screen out lawsuits that unduly limit expression
on matters of public interest through the identification and pre-trial dismissal of such actions": Pointes Protection, at para. 16.
However, in addition to protecting expression on matters of public interest, s. 137.1 must also "ensur[e] that a plaintiff with
a legitimate claim is not unduly deprived of the opportunity to pursue it": para. 46. Applying the framework that this Court
unanimously adopts in Pointes Protection, I ultimately reach the same conclusion as the Court of Appeal for Ontario: Ms. Bent's
s. 137.1 motion should be dismissed and Dr. Platnick's defamation claim should be allowed to proceed.
75

The relevant portions of s. 137.1 are reproduced for convenience below:
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
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As I explain in Pointes Protection, at para. 18:
In brief, s. 137.1 places an initial burden on the moving party — the defendant in a lawsuit — to satisfy the judge that the
proceeding arises from an expression relating to a matter of public interest. Once that showing is made, the burden shifts
to the responding party — the plaintiff — to satisfy the motion judge that there are grounds to believe the proceeding has
substantial merit and the moving party has no valid defence, and that the public interest in permitting the proceeding to
continue outweighs the public interest in protecting the expression. If the responding party cannot satisfy the motion judge
that it has met its burden, then the s. 137.1 motion will be granted and the underlying proceeding will be consequently
dismissed. It is important to recognize that the final weighing exercise under s. 137.1(4)(b) is the fundamental crux of
the analysis: as noted repeatedly above, the APR [Anti-Slapp Advisory Panel: Report to the Attorney General] and the
legislative debates emphasized balancing and proportionality between the public interest in allowing meritorious lawsuits
to proceed and the public interest in protecting expression on matters of public interest. Section 137.1(4)(b) is intended
to optimize that balance.

77 A motion judge's determination on a s. 137.1 motion will typically be entitled to deference upon appeal, absent reviewable
error. Here, the motion judge's initial determination of Ms. Bent's s. 137.1 motion is entitled to no deference. This is on account
of the fact that the motion judge committed three broad errors: he applied the wrong legal test on a s. 137.1 motion, misconstrued
the law on defamation and its defences, and misapprehended the evidence. Accordingly, as in Pointes Protection, I proceed on
a standard of correctness unless the motion judge's findings are not tainted by such errors: para. 97; Housen v. Nikolaisen, 2002
SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 8 and 36.
(1) Section 137.1(3) — Threshold Burden
78
Ms. Bent's email communication constitutes an expression that relates to a matter of public interest, and Dr. Platnick's
defamation proceeding arises from that expression. Therefore, I am in agreement with the motion judge and the Court of Appeal
that Ms. Bent has met her threshold burden under s. 137.1(3).
79
First, Ms. Bent's email is captured by the statutory definition of "expression" found in s. 137.1(2): "[i]n this section,
'expression' means any communication, regardless of whether it is made verbally or non-verbally, whether it is made publicly
or privately, and whether or not it is directed at a person or entity". As I say in Pointes Protection, this is an "expansiv[e]"
definition: para. 25. Section 137.1(2) contemplates any communication, even if it is non-verbal, and even if it is made privately.
Ms. Bent's email falls within this statutory definition.
80
Second, the underlying proceeding clearly "arises from" that expression, since Ms. Bent's email is the foundation for
Dr. Platnick's defamation proceeding. As in Pointes Protection, there is a "clear nexus" here between the proceeding and the
expression: para. 102.
81
The only real question for consideration is whether Ms. Bent's email relates to a matter of public interest. Here, I am of
the view that it does. As stated in Pointes Protection, this Court favours a "broad and liberal interpretation" of public interest:
para. 26.
82
In a narrow sense, Ms. Bent's email is ostensibly about potential professional misconduct in insurance arbitrations and
about ensuring that her OTLA colleagues "get the assessor's and Sibley's files".
83
In a broader sense, however, Ms. Bent's email raises concerns regarding the truthfulness, reliability, and integrity of
medical reports filed on behalf of insurers in the arbitration process. In turn, her email raises concerns regarding the integrity of
the arbitration process itself and the proper administration of justice writ large. Further, the email is directed at a not insignificant
number of individuals, who, more importantly, have a special interest in exactly that, as part of their broader mandate as members
of the OTLA to steadfastly represent victims of motor vehicle accidents, a public interest in itself.
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84
Whether Ms. Bent's allegations or concerns are valid or not is beside the point, as "there is no qualitative assessment of
the expression at this stage": Pointes Protection, at para. 28. In effect, an expression may very well be defamatory in tort, yet
still relate to a matter of public interest for the purposes of s. 137.1(3).
85
Therefore, I am satisfied on a balance of probabilities that Ms. Bent's email constitutes an expression that relates to a
matter of public interest and that Dr. Platnick's defamation proceeding arises from that expression.
(2) Section 137.1(4)(a) — Merits-Based Hurdle
86 Since Ms. Bent has met her burden on the threshold question, the burden now shifts to Dr. Platnick to show that there are
grounds to believe that his defamation proceeding has substantial merit and that Ms. Bent has no valid defence to it.
87
In Pointes Protection, this Court clarifies the fact that unlike s. 137.1(3), which requires a showing on a balance of
probabilities, s. 137.1(4)(a) expressly contemplates a "grounds to believe" standard instead: para. 35. This requires a basis in the
record and the law — taking into account the stage of the litigation — for finding that the underlying proceeding has substantial
merit and that there is no valid defence: para. 39.
88
I elaborate here that, in effect, this means that any basis in the record and the law will be sufficient. By definition, "a
basis" will exist if there is a single basis in the record and the law to support a finding of substantial merit and the absence of
a valid defence. That basis must of course be legally tenable and reasonably capable of belief. But the "crux of the inquiry"
is found, after all, in s. 137.1(4)(b), which also serves as a "robust backstop" for protecting freedom of expression: Pointes
Protection, at paras. 48 and 53.
89
The motion judge did not have the benefit of this Court's reasons in Pointes Protection, and therefore erred in law by
imposing on Dr. Platnick a higher standard of "compelling and credible information" in his s. 137.1(4)(a)(ii) analysis of whether
there was no valid defence: Sup. Ct. reasons, at para. 3. As I mentioned above, the motion judge's determinations are therefore
not entitled to deference.
(a) Section 137.1(4)(a)(i) — Substantial Merit
90
In Pointes Protection, this Court defined "substantial merit" as a "real prospect of success — in other words, a prospect
of success that, while not amounting to a demonstrated likelihood of success, tends to weigh more in favour of the plaintiff":
para. 49.
91

I am of the view that Dr. Platnick's defamation proceeding has substantial merit.

92

Defamation is governed by a well-articulated test requiring that three criteria be met:
1. The words complained of were published, meaning that they were communicated to at least one person other than the
plaintiff;
2. The words complained of referred to the plaintiff; and
3. The impugned words were defamatory, in the sense that they would tend to lower the plaintiff's reputation in the eyes
of a reasonable person.

(See Torstar, at para. 28; see also P.A. Downard, The Law of Libel in Canada (4th ed. 2018), at §1.2 to 1.14.)
93

All three of these criteria are easily satisfied in the case at bar.

94 First, the words complained of were published. Ms. Bent wrote an email and sent it to 670 OTLA members. Further, the
words were arguably republished (in a legal sense) when Insurance Business Canada published its article containing Ms. Bent's
email. I acknowledge that republication is a wholly separate issue. In order to give that issue its due weight, it is more appropriate
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to discuss republication at a point where it is more dispositive of a critical issue; accordingly, I will discuss republication
comprehensively when I assess the harm suffered by Dr. Platnick under s. 137.1(4)(b). Here, however, it is unnecessary to discuss
republication, as an initial publication is sufficient to make out a defamation claim. And that is so in light of Ms. Bent's email.
95
Second, the words complained of explicitly refer to Dr. Platnick. As I highlighted in the factual overview earlier, Dr.
Platnick is specifically mentioned three times by name in Ms. Bent's email. For convenience, I reproduce the statements in
question below, as they are the statements that serve as the foundation for Dr. Platnick's proceeding and these appeals:
He also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the Executive
Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
This is not an isolated example as I had another file where Dr. Platnick changed the doctor's decision from a marked to
a moderate impairment.
96
Lastly, the words complained of were defamatory, in the sense that they would tend to lower Dr. Platnick's reputation
in the eyes of a reasonable person. Here, there is evidence of actual reputational damage to Dr. Platnick, which is not even
necessary at this stage, given that "actual harm to reputation is not required to establish defamation"; instead, there must be "a
realistic threat that the statement, in its full context, would reduce a reasonable person's opinion of the plaintiff": Simpson v.
Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.), at para. 78. Further, the "plaintiff is not required to show that the defendant
intended to do harm, or even that the defendant was careless. The tort is thus one of strict liability": Torstar, at para. 28.
97
Ms. Bent's words cast aspersions on Dr. Platnick and allege professional misconduct on his part — she does not seem
to dispute this. In Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para. 118, this Court remarked
specifically on the "particular significance reputation has for a lawyer", noting that it is of "paramount importance" and "the
cornerstone of a lawyer's professional life". I see no principled reason why the legal profession is more deserving of reputational
protection than the medical profession, as they are both comprised of professionals who rely on their individual expertise to
succeed. Indeed, in Botiuk, at para. 92, this Court suggested as much: "It should be recognized that these observations [regarding
the legal profession] will be equally applicable to other professions and callings." Thus, Ms. Bent's allegations of professional
misconduct must be taken especially seriously. By all accounts, an allegation of professional misconduct would tend to lower
Dr. Platnick's reputation in the eyes of a reasonable person.
98
This is buttressed even further by evidence that within weeks of the impugned email, Dr. Platnick was receiving "mass
cancellations": A.R., vol. VI, at p. 15. He alleges a direct financial impact of $578,949 as a result, and has filed an accountant's
report supporting that figure, which was generated in light of his previous earnings and the "blacklist" process that occurred
after the publication of the defamatory words: p. 17. As I mentioned above, specific proof of harm is not necessary to establish
a defamation claim, so I leave a more extensive analysis of the harm suffered by Dr. Platnick for consideration under s. 137.1(4)
(b) where it is better suited, as the inquiry there depends on whether the harm is sufficiently serious to allow the proceeding
to continue.
99
For now, the foregoing is sufficient to show that the third criterion for a defamation claim is met: the impugned words
were defamatory in the sense that they would tend to lower Dr. Platnick's reputation in the eyes of a reasonable person.
100 Ultimately, Dr. Platnick's claim quite clearly satisfies the three criteria for making out a claim for defamation. His claim
is legally tenable and supported by evidence that is reasonably capable of belief, such that it can be said to have a real prospect
of success. Thus, there are grounds to believe that Dr. Platnick's defamation claim has substantial merit under s. 137.1(4)(a)(i).
(b) Section 137.1(4)(a)(ii) — No Valid Defence
101
Section 137.1(4)(a)(ii) requires Dr. Platnick to show that there are "grounds to believe" that Ms. Bent has "no valid
defence" to his defamation proceeding. As this Court states in Pointes Protection, at para. 60, this inquiry "[m]irror[s]" the one
under s. 137.1(4)(a)(i): in other words, Dr. Platnick must show that there are grounds to believe that Ms. Bent's defences have
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"no real prospect of success". In effect, "substantial merit" and "no valid defence" are "constituent parts of an overall assessment
of the prospect of success of the underlying claim": para. 59.
102
This makes sense because it reflects how defamation actions, like the one here, are typically litigated. At trial, the
plaintiff must first make a prima facie showing of defamation. This is what "substantial merit" captures: Pointes Protection, at
para. 59. The burden then shifts to the defendant to advance a defence to escape liability: Torstar, at paras. 28-29. This is what
"no valid defence" captures: Pointes Protection, at para. 59.
103
Accordingly, as this Court sets out in Pointes Protection, at para. 56, s. 137.1(4)(a)(ii) "operates as a de facto burdenshifting provision": the defendant must first put in play the defences it intends to present, and then the burden effectively shifts
to the plaintiff, who bears the statutory burden. This calls for an assessment of whether there are "grounds to believe" that Ms.
Bent has "no valid defence". Dr. Platnick is, in effect, required to show that there is a basis in the record and the law — taking
into account the stage of the proceeding — to support a finding that the defences Ms. Bent has put in play do not tend to weigh
more in her favour. The logical syllogism is clear: (i) Dr. Platnick must show that there are grounds to believe that Ms. Bent's
defences have no real prospect of success (Pointes Protection, at para. 60); (ii) this requires a showing that there are grounds to
believe that the defences do not tend to weigh more in favour of Ms. Bent (para. 49); (iii) in light of the definition of "grounds
to believe", this means that there must be a basis in the record and the law — taking into account the stage of the proceeding
— to support a finding that the defences do not tend to weigh more in favour of Ms. Bent (para. 39).
104
Ms. Bent has appropriately "put in play" the defences of justification and qualified privilege through her Statement of
Defence: Pointes Protection, at paras. 56-57. I acknowledge that she also raised the defences of responsible communication
and fair comment in her Statement of Defence. However, she seems to have since abandoned those defences, as they were not
argued before this Court. Accordingly, I will consider only the defences of justification and qualified privilege that Ms. Bent
has put in play, which I also take to be her two strongest defences.
105 I am of the view that there are grounds to believe that neither of these defences is valid. In other words, I am of the view
that there is a basis in the record and the law, taking into account the stage of the proceeding, to support a finding that the defences
do not tend to weigh more in favour of Ms. Bent, acknowledging that the burden is on Dr. Platnick to make this showing.
106
I proceed below to analyze the defences of justification and qualified privilege, respectively, and to discuss why there
are grounds to believe that they are not valid. Before doing so, I wish to make clear that any conclusion I reach or finding I
make concerning Ms. Bent's defences is expressly limited to this s. 137.1 motion.
(i) Justification
107
Once a prima facie showing of defamation has been made, the words complained of are presumed to be false: Torstar,
at para. 28. To succeed on the defence of justification, "a defendant must adduce evidence showing that the statement was
substantially true": para. 33. The burden on the defendant is to prove the substantial truth of the "'sting', or main thrust, of the
defamation": Downard, at §1.6 (footnote omitted). In other words, "[t]he defence of justification will fail if the publication in
issue is shown to have contained only accurate facts but the sting of the libel is not shown to be true": Downard, at §6.4.
108
Of particular importance here is the fact that partial truth is not a defence. If a material part of the justification defence
fails, the defence fails altogether: R. E. Brown, Brown on Defamation: Canada, United Kingdom, Australia, New Zealand,
United States (2nd ed. (loose-leaf)), at pp. 10-88 to 10-90 ("Brown on Defamation"). However, a defendant may justify only
part of a libel "if that part is severable and distinct from the rest": p. 10-89 (footnote omitted). This depends on the allegation
being separate and self-contained rather than an "ingredient or part of a connected whole": p. 10-90 (footnote omitted).
109
Applied to the facts of this case, the "sting" of the words is an allegation of professional misconduct. In her email, Ms.
Bent essentially alleges that Dr. Platnick either misrepresented or altered the opinions of other medical experts with a view to
depriving a claimant of a catastrophic impairment classification to which he or she was entitled. In effect, she alleges dishonesty
and serious professional misconduct. As mentioned above, Ms. Bent appears to accept that this is the "sting", or "innuendo", of
the words in her email. Therefore, she would have to lead evidence that the allegation of professional misconduct is substantially
15

true in order for her defence of justification to succeed at trial. Here, on a s. 137.1 motion, Dr. Platnick must show that there
are grounds to believe that Ms. Bent has no real prospect of success in making that showing.
110 In effect, then, the truth of just one of Ms. Bent's statements will be insufficient for the defence to succeed. For example,
even if her first allegation that Dr. Platnick misrepresented a medical consensus is true, Ms. Bent would still have to prove the
truth of her second statement, that Dr. Platnick "changed" a doctor's decision. This is so because, in my view, there are grounds
to believe that the statements are not severable, but instead are constituent parts of the same sting of professional misconduct.
111 This is borne out not only by common sense inference but by Ms. Bent's own words. Indeed, Ms. Bent herself connected
both statements, thereby arguably making them one single allegation of professional misconduct against Dr. Platnick. In her
email, after the first statement, Ms. Bent wrote that "[t]his was NOT the only report that had been altered" and then, immediately
prior to the second statement, wrote that "[t]his is not an isolated example as ...". On its face, the aforementioned language
inherently connects the first allegation to the second allegation as constituent parts of an overall allegation of professional
misconduct. As Ms. Bent's own words make clear, she was in fact seeking to demonstrate a pattern of broader professional
misconduct by Dr. Platnick. Ms. Bent herself connected the two statements, making them inseverable.
112

Thus, I need not consider whether Ms. Bent's first allegation regarding the misrepresentation of a consensus is true

(despite potentially convincing argument by Dr. Platnick that it was not), 4 because I am satisfied that there is a basis in the
record and the law to support a finding that the two statements are connected and that Ms. Bent's second allegation that Dr.
Platnick "changed the doctor's decision from a marked to a moderate impairment" is not substantially true; this is sufficient to
foreclose her defence of justification under s. 137.1(4)(a)(ii).
113

While not argued by either of the parties, and accordingly, the Court lacks any submissions on this point, s. 22 of the Libel

and Slander Act, R.S.O. 1990, c. L. 12 appears to have modified the common law rule regarding partial justification. 5 Setting
aside concerns that this was not argued by either of the parties here, even if this provision were at issue, there would nonetheless
be a basis in the record and the law to support a finding that the lack of truth behind the second allegation independently caused
material injury to Dr. Platnick's reputation. First, the allegation that Dr. Platnick "changed" a doctor's decision might be seen
as qualitatively more injurious than the allegation that Dr. Platnick misrepresented a purported consensus. Second, as I noted
above, in light of the fact that Ms. Bent linked the two allegations together in her email, the allegations might be seen as part
and parcel of a single charge — that there was a pattern of professional misconduct — rather than as two "distinct" charges.
114 I proceed to explain why there is a basis in the record and the law to support a finding that the allegation that Dr. Platnick
"changed the doctor's decision" is not substantially true, and that therefore the defence of justification cannot be considered to
weigh more in favour of Ms. Bent such that it may be considered "valid" under s. 137.1(4)(a)(ii).
115 First of all, I am in agreement with Doherty J.A. of the Court of Appeal, who aptly noted that Ms. Bent's allegation that
Dr. Platnick "changed" Dr. Dua's decision can be interpreted in "at least two ways": para. 75. First, it can be read as an allegation
that Dr. Platnick physically changed the report, which is effectively tantamount to an allegation of fraud. Second, it can be read
as an allegation that Dr. Platnick "misrepresented another doctor's opinion as to the level of impairment that that doctor had
found": para. 75 (emphasis added). I add a third way that it might be read: as the motion judge found, the allegation that Dr.
Platnick "changed" Dr. Dua's decision might be interpreted as an allegation of improperly "persuading" Dr. Dua to change her
decision in accordance with the "economic interest" of Dr. Platnick's "client": Sup. Ct. reasons, at para. 22. 6
116 I am of the view that there is a basis in the record and the law to support a finding that the defence of justification has no
real prospect of success under any of these interpretations. The evidentiary record before this Court provides a legally tenable
basis for what happened that is reasonably capable of belief. Dr. Dua's initial report contained a classification of "Moderate
impairment (Class 4)". As I remarked in the factual overview, this is internally inconsistent, as a "Moderate Impairment" is
associated with a "Class 3" rating and a "Class 4" rating is associated with a "Marked Impairment". As she was meant to do,
Dr. Dua sent her report to the vendor company. The vendor company contacted Dr. Platnick and asked him to talk with Dr.
Dua, as "the vendor company was concerned by what appeared to be an internal inconsistency, if not contradiction": A.R.,
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vol. VI, at p. 66. In fact, this was not the only issue with Dr. Dua's first report, as she had also assessed the victim based on a
physical impairment even though she was supposed to base her assessment solely on a psychological or psychiatric impairment.
According to Dr. Platnick, he asked Dr. Dua "to clarify the apparent inconsistency/contradiction discussed above" and "Dr. Dua
was free to reach any conclusion she felt appropriate": p. 68. As stated in the factual overview above, the second, and final,
version of Dr. Dua's report contained a classification of "Moderate impairment (Class 3)" following the conversation with Dr.
Platnick. This report informed the final report that Dr. Platnick submitted to the vendor company as well, which was consistent
with Dr. Dua's second version.
117
This existing basis in the record is considerably strengthened, and even confirmed, by the Dua Letter, in which Dr.
Dua says that Dr. Platnick called her and "identified three areas of concern for which he required clarification". Dr. Dua states
that she "inadvertently typed 'Class 4', when the AMA Guides designate 'moderate impairment' as Class 3". She calls this a
"typographical error" and says that she advised Dr. Platnick that she had "meant 'Class 3'": Motion to Adduce Fresh Evidence,
at p. 37. Dr. Dua then "expressly confirm[s] that at no time did Dr. Platnick pressure" her to change her report: p. 38. Further, she
adds that "[t]o suggest that Dr. Platnick changed my report is simply untrue". As stated above, at paras. 48 and 65, I acknowledge
that the Dua Letter is untested, in the sense that, for example, Dr. Dua has not been subject to cross-examination. Accordingly,
this evidence might very well be contradicted at a trial on the merits of Dr. Platnick's claim. Indeed, the ultimate assessment of
this evidence's credibility is deferred to a stage later than the one here: Pointes Protection, at para. 52. For the purposes of this
s. 137.1 motion, the Dua Letter supplements the evidentiary record that pre-existed it, such that there is a sufficient basis in the
evidentiary record to support a finding that Ms. Bent's statement is not substantially true.
118 Thus, as the foregoing demonstrates, there is a basis in the evidentiary record to support a finding that the allegation that
"Dr. Platnick changed [a] doctor's decision" is not substantially true. That basis is legally tenable and supported by evidence
that is reasonably capable of belief: Pointes Protection, at para. 50. Indeed, Ms. Bent does not allege here that Dr. Platnick
physically changed Dr. Dua's report, and the above discussion makes clear that Dr. Platnick also did not misrepresent Dr. Dua's
report, nor did he improperly persuade her. In effect, there are grounds to believe that Ms. Bent's allegation of professional
misconduct is not substantially true. For this reason, the defence of justification is not valid under s. 137.1(4)(a)(ii).
119
The motion judge erred in concluding otherwise. In finding that there was "compelling and credible evidence" that the
defence of justification was "reasonably likely to succeed", the motion judge pointed to the fact that it was still important for
Ms. Bent to alert her colleagues to the need to fully review medical files, and to the fact that Dr. Platnick should have disclosed
that Dr. Dua had provided him a second version of the report: Sup. Ct. reasons, at para. 112. In addition to the fact that the
motion judge employed the wrong legal test at the s. 137.1(4)(a)(ii) stage, the motion judge's assessment had no bearing on
the defence of justification properly understood. On this point, I am in agreement with the Court of Appeal for Ontario, which
found that neither of the issues adverted to by the motion judge had anything to do with whether Ms. Bent was justified in
alleging specifically that Dr. Platnick had "changed" a doctor's decision: paras. 81-83.
120
In conclusion, I find that there are grounds to believe that Ms. Bent's defence of justification has no real prospect of
success. As I established above, she would in fact have to justify both of the statements she made, as both would appear to make
up constituent parts of the "sting", which is that Dr. Platnick is guilty of professional misconduct. As I noted, there are grounds
to believe that the statements are not severable, not only in light of a common sense inference that ties them to a single sting, but
also in light of Ms. Bent's express language connecting them. Insofar as there is a basis in the record to support a finding that
Ms. Bent's second statement — that Dr. Platnick "changed [another] doctor's decision from a marked to a moderate impairment"
— is not substantially true, and in light of my conclusion that such a basis exists, then the defence of justification is foreclosed
at this stage. It must be borne in mind here that "grounds to believe" simply requires a (single) basis in the record and the law
to support this finding. The Dua Letter provides such a basis in addition to the evidentiary record that existed prior to that letter.
(ii) Qualified Privilege
121 An occasion of qualified privilege exists if a person making a communication has "an interest or duty, legal, social, moral
or personal, to publish the information in issue to the person to whom it is published" and the recipient has "a corresponding
interest or duty to receive it": Downard, at §9.6 (footnote omitted). Importantly, "[q]ualified privilege attaches to the occasion
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upon which the communication is made, and not to the communication itself": Hill, at para. 143; Botiuk, at para. 78. Where
the occasion is shown to be privileged, "the defendant is free to publish, with impunity, remarks which may be defamatory and
untrue about the plaintiff": Hill, at para. 144; Botiuk, at para. 79. However, the privilege is qualified in the sense that it can be
defeated. This can occur particularly in two situations: where the dominant motive behind the words was malice, such as where
the speaker was reckless as to the truth of the words spoken; or where the scope of the occasion of privilege was exceeded
(Downard, at §1.9; see also Hill, at paras. 145-47; Botiuk, at paras. 79-80).
122 For this reason, a precise characterization of the "occasion" is essential, as it becomes impressed with the limited, qualified
privilege, which in turn becomes the benchmark against which to measure whether the occasion was exceeded or abused.
123 Here, there is a spectrum of possible characterizations for the occasion to which the privilege might attach. For instance,
the language in Ms. Bent's email indicates a potentially limited scope: "I wanted to alert you, my colleagues, to always get the
assessor's and Sibley's files." However, Ms. Bent has argued for a broader scope of privilege, indicating that she was "educating
fellow plaintiff side personal injury lawyers about the need to obtain full documentary disclosure and advocating for MVA
victims and the integrity of the automobile insurance dispute process by highlighting particular instances where insurer assessors
have not provided independent and unbiased opinions": A.R., vol. III, at p. 4. For its part, the OTLA Listserv itself limits the
occasion insofar as its "Undertaking and Indemnity" Agreement ("Listserv Agreement") limits what OTLA members have an
interest or duty to send or receive. The use of the OTLA Listserv is "restricted to issues arising on ongoing files in relation to
existing or contemplated litigation and for the purpose of obtaining counsel, advice and assistance in connection therewith":
A.R., vol. IV, at p. 48 (emphasis added). With respect to my colleague, it is important to consider this entire excerpt in order to
contextualize what "issues arising on ongoing files" must relate to in order for a communication to come within the expressly
contemplated use of the Listserv: contra, para. 227.
124
A question arises as to whether privilege even attaches to the occasion upon which Ms. Bent's communication on the
Listserv was made. Indeed, "the threshold for privilege remains high": Torstar, at para. 37. Privilege is "grounded" not in "free
expression values but in the social utility of protecting particular communicative occasions from civil liability": para. 94. There
are reasons to doubt that there is a compelling social interest in privileging all communications on a professional Listserv whose
use is expressly "restricted to issues arising on ongoing files in relation to existing or contemplated litigation and for the purpose
of obtaining counsel, advice and assistance in connection therewith", and which includes an express prohibition against making
even potentially defamatory remarks. 7
125 Nonetheless, I am willing to assume arguendo that qualified privilege does attach to the occasion here because, regardless
of how the occasion is defined, there are grounds to believe that the privilege will be defeated and that the defence of qualified
privilege is not valid under s. 137.1(4)(a)(ii). In particular, I am satisfied that there is a basis in the record and the law to support
a finding that the scope of Ms. Bent's privilege was exceeded and that the defence therefore does not tend to weigh more in
her favour.
126
I reiterate that the foregoing conclusion and any of the findings that I make concerning Ms. Bent's defences, including
the ones that follow, are expressly limited to this s. 137.1 motion. None of my findings or conclusions should be interpreted
as prejudging the merits of Ms. Bent's defences at trial. Indeed, it must not be forgotten that my assessment is tempered by the
"grounds to believe" standard expressly imposed by s. 137.1(4)(a)(ii). Bearing this in mind, I turn now to an assessment of Ms.
Bent's defence of qualified privilege and whether the scope of that privilege may have been exceeded, thereby defeating the
defence, in the context of a s. 137.1 motion.
127
At the outset, I note that my colleague is of the view that Ms. Bent has a valid defence of qualified privilege. With
respect, as I explain further below, many of the points raised by my colleague may be more appropriately directed at the defence
of justification. Nonetheless, I address her arguments here in the context of the defence of qualified privilege, as she does.
128
Qualified privilege may be defeated "when the limits of the duty or interest have been exceeded": Hill, at para. 146;
Botiuk, at para. 80. This is the case when the information communicated in a statement is not relevant to the discharge of the duty
or the exercise of the right giving rise to the privilege, or when the information is not reasonably appropriate to the legitimate
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purposes of the occasion: Downard, at §9.91; Botiuk, at para. 80; Hill, at paras. 146-47; RTC Engineering Consultants Ltd.
v. Ontario (Ministry of Solicitor General & Correctional Services - Office of Fire Marshall) (2002), 58 O.R. (3d) 726 (Ont.
C.A.), at para. 18.
129
First, I am satisfied that there is a basis in the record and the law to support a finding that the specific references
made to Dr. Platnick were not necessary to the discharge of the duty giving rise to the privilege. In Hill, this Court focused on
the language used by the defendant and found that it was "neither necessary nor appropriate"; the scope of the privilege was
therefore exceeded: para. 156. Likewise, in Botiuk, this Court found that the scope of the privilege was exceeded because it was
"unnecessary to defame Botiuk" by means of specific "libellous references" to him: para. 85. In other words, the plaintiff did not
need to be named. Here, there is a basis in the record and the law to support a finding that Ms. Bent could have communicated
her concerns regarding alterations to medical reports by insurers without naming Dr. Platnick specifically. If her goal was to
alert her OTLA colleagues to "always get the assessor's and Sibley's files", then one may wonder if it was necessary to single
out Dr. Platnick by name, especially in such a way as to accuse him of professional dishonesty and misconduct. A finding could
be made that the libelous references to Dr. Platnick were "neither necessary nor appropriate" to the duty or interest giving rise
to the privilege. The Court of Appeal found likewise, writing that "the allegation could reasonably be seen as a gratuitous and
inaccurate attack on Dr. Platnick's character": para. 92.
130 My colleague comes to a contrary conclusion because she argues that the test is relevance, not necessity: para. 231. With
great respect to my colleague, relevance is a necessary condition for a statement to be privileged, but not a sufficient one: Hill,
at para. 146, citing Adam v. Ward, [1917] A.C. 309 (U.K. H.L.). The Court could not have been clearer in Hill and Botiuk: the
scope of the privilege was exceeded because the comments in question were "neither necessary nor appropriate" and because
the comments were "unnecessary". Evidently, if a comment is not necessary to the discharge of the duty giving rise to the
privilege, then the scope of the privilege has been exceeded: see Rubin v. Ross, 2013 SKCA 21, 409 Sask. R. 202 (Sask. C.A.),
at para. 61 (leave to appeal refused, [2013] 3 S.C.R. x (note) (S.C.C.)). While "[t]he defence is, necessarily, engaged only when
someone is identified" (Abella J.'s reasons, at para. 238), it is precisely for this reason that a court asks whether it was necessary
to the occasion attracting the privilege to identify that person. As I explained above, here there is a basis in the record and the
law to support a finding that it may not have been necessary. After all, the occasion attracting the privilege may have been to
"always get the assessor's and Sibley's files" (see Ms. Bent's email; see also her Statement of Defence), not "that there was a
doctor somewhere in Ontario whose reports they ought to distrust" (see Abella J.'s reasons, at para. 237).
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In addition, there is a basis in the record and the law to support a finding that Ms. Bent's argument that the occasion of
qualified privileged was not exceeded in light of the Listserv Agreement's confidentiality clause, echoed by my colleague (at
paras. 240-42), does not tend to weigh more in her favour. It is true that the Listserv Agreement, which is signed by all members
of the OTLA Listserv, contains a confidentiality clause requiring all Listserv information to be kept "strictly confidential": A.R.,
vol. IV, at p. 48. However, there is a basis in the record and the law to support a few responses to such a defence. First, the
confidentiality clause does not apply at large; rather, read in context, it applies to the expressed and restricted use of the Listserv
itself — "litigation privilege". Second, the Listserv Agreement contains an express "PROHIBITION AGAINST DEFAMATORY
MATERIAL" (emphasis in original) that stipulates that members "will not send, re-send or disseminate any material that is or
may be defamatory or otherwise actionable" (emphasis added). Accordingly, a finding could be made that Ms. Bent therefore
breached the terms of the Listserv Agreement by making her defamatory communication, and that she cannot thereby also rely
on a confidentiality clause found in the very agreement that she herself might be found to have breached. Thus, even though the
Listserv Agreement contains a confidentiality clause, that clause must be read in the context of the use of the Listserv itself for
the purposes of assessing the scope of the privilege; it might be found that the clause cannot apply to an expressly prohibited
purpose. Third, the existence of the confidentiality clause may have no bearing on whether Ms. Bent's specific references to Dr.
Platnick were necessary to the occasion giving rise to the privilege: indeed, the Listserv's express prohibition on even potentially
defamatory remarks may suggest that the OTLA acknowledges that the posting of even potentially defamatory material is not
necessary (or even relevant) to the duty encompassed within the particular occasion.
132
Lastly, the record reveals a lack of investigation or reasonable due diligence by Ms. Bent prior to making her serious
allegations. This Court's reasons in Hill are à propos: there, this Court wrote that "[a]s an experienced lawyer, [the defendant]
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ought to have taken steps to confirm the allegations that were being made .... before launching such a serious attack on [the
plaintiff's] professional integrity": para. 155. Thus, "[a]s a result of this failure, the permissible scope of his comments was
limited and the qualified privilege which attached to his remarks was defeated": para. 155. This case may be considered
analogous. Ms. Bent is an experienced lawyer, and it seems that she took no investigative steps at all to corroborate what was,
in effect, an allegation of professional misconduct, and arguably tantamount to an allegation of fraud. Instead, she relied on her
recollection of events that had occurred three years earlier, without attempting to communicate with Dr. Platnick or Dr. Dua and
without even consulting her own notes and records: A.R., vol. XIII, at p. 6. This was a serious allegation, and this Court would
be remiss, in assessing the defence of qualified privilege, in failing to take into account the seriousness of such an allegation.
133
My colleague remarks that Ms. Bent held a "reasonable belief" that did not need to be "supplement[ed]": para. 239.
This implies not only that Ms. Bent did not have to take any investigative steps whatsoever, but that she did not even need to
attempt to do so. Respectfully, I must disagree. There is a basis in the record and the law to support a finding that Ms. Bent's
belief, regarding a specific phrase, from a specific report, by a specific person, concerning a specific event, that had taken place
three years earlier, was per se unreasonable without any investigation being made to determine its veracity or to refresh her
recollection. There is a basis in the record and the law to support a finding that Ms. Bent's subjectively held belief is of no matter
here — the law is manifestly clear that courts will strictly scrutinize a lawyer's conduct because lawyers are "duty-bound to
take reasonable steps to investigate": Botiuk, at paras. 99 and 103; Hill, at para. 155; Downard, at §9.62; see the Law Society
of Ontario's Rules of Professional Conduct, rr. 3.1-1, 7.2-1, 7.2-4 and 7.5-1.
134
Further, the truth of Ms. Bent's allegations, and her "reasonable belief" in them, is an argument best directed at the
defence of justification; it is irrelevant to the question of whether the comments exceeded the scope of any privilege: contra,
Abella J.'s reasons, at paras. 232, 236 and 239. In any event, even given the information available to Ms. Bent at the time — and
setting aside the fact that she was "duty-bound" to reasonably investigate the veracity of her defamatory allegations — there is a
basis in the record and the law to support a finding that even her belief that Dr. Platnick had "changed the doctor's decision" was
not a reasonable one. I acknowledge that, at the time, Ms. Bent had only Dr. Dua's first report, which contained a classification
of "Moderate impairment (Class 4)", and Dr. Platnick's final report, which contained a classification of "Moderate impairment
(Class 3)", and that she had "no reason" to "suspect that anything had happened between" Dr. Dua and Dr. Platnick: Abella
J.'s reasons, at para. 248 (emphasis in original). However, there were a number of inferences available to Ms. Bent based on
the information she had: Dr. Platnick or Dr. Dua might have made a mistake, for example, or a typographical error. Instead,
Ms. Bent cast professional aspersions upon Dr. Platnick despite never having spoken to or met him. Thus, there are grounds to
believe — even considering the imperfect information available to Ms. Bent at the time and without considering any duty to
take steps to verify the allegation — that Ms. Bent's belief may not have been a reasonable one. It is no defence to depend on
her belief in the truth of her first allegation in order to establish a belief in the truth of her second allegation: contra, Abella J.'s
reasons, at paras. 236 and 249. This would turn the defence of justification (to which my colleague's argument is, respectfully,
better suited) on its head.
135 In light of the foregoing, and even assuming arguendo that Ms. Bent's communication was protected under an occasion
of qualified privilege, there is a basis in the record and the law, taking into account the stage of the proceeding, to support
a finding that the scope of any qualified privilege was exceeded in this case. That basis is legally tenable and supported by
evidence reasonably capable of belief, such that the defence cannot be said to weigh more in favour of Ms. Bent. Thus, there
are grounds to believe that the defence of qualified privilege is not "valid".
136
I add that malice is an alternative way to defeat the defence of qualified privilege. Malice is not limited to an actual,
express motive to speak dishonestly. Instead, it can be established by "reckless disregard for the truth": Hill, at para. 145; Botiuk,
at para. 79. Notably, an ostensibly honestly held belief may still be spoken recklessly and the privilege defeated if the belief
was "arrived at without reasonable grounds": Downard, at §9.60 and 9.61. "The more serious the allegation in issue, the more
weight a court will give to a failure by the defendant to verify it prior to publication as evidence of malice, in the sense of
indifference to the truth": §9.74 (footnote omitted). This is particularly true of lawyers, who are "more closely scrutinized" than
a layperson: Botiuk, at para. 98. Lawyers are "duty-bound" to undertake a "reasonable investigation as to the correctness" of
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a defamatory statement, and "actions which might be characterized as careless behaviour in a lay person could well become
reckless behaviour in a lawyer": paras. 98-99, 103.
137 With the foregoing in mind, I point out again that Ms. Bent is a lawyer who made a very serious allegation of professional
misconduct against Dr. Platnick. I call it a serious allegation in the sense that this Court has previously recognized that a person's
professional reputation is deserving of special protection: Hill, at para. 118; Botiuk, at para. 92. It seems that Ms. Bent's email
was sent without any investigation, even in the simplest sense of communicating with Dr. Platnick or checking her own records
and files from a case that had taken place three years earlier: C.A. reasons, at para. 92; A.R., vol. XIII, at p. 6. In fact, Ms. Bent
had never spoken to or met Dr. Platnick, yet she alleged that he had falsified a report simply because she had received two reports
with an apparent discrepancy between them. There is a basis in the evidentiary record to support a finding that in reality, Ms.
Bent was not in any position to know what had gone on between Dr. Dua and Dr. Platnick. My colleague seems to agree when
she notes that "there was no reason for [Ms. Bent] to suspect that anything had happened between [Dr. Dua and Dr. Platnick]":
Abella J.'s reasons, at para. 248. If that is the case, then it is unclear what might have grounded Ms. Bent's serious allegation
that Dr. Platnick "changed the doctor's decision". The record reveals that Ms. Bent's email was hastily sent within three days of
the conclusion of the Carpenter Matter, and that no time urgency has been indicated which might have encumbered a minimal
good faith effort to substantiate the veracity of her allegations. Thus, in light of the heightened expectation of reasonable due
diligence that this Court has historically imposed on lawyers, Ms. Bent's privilege may be defeated simply on the ground that
she was indifferent or reckless as to the truth of her defamatory statements.
138
In any case, I conclude that, even assuming that qualified privilege attaches to the occasion upon which Ms. Bent's
communication was made, there are grounds to believe that the defence is not valid under s. 137.1(4)(a)(ii) because it may
be defeated by virtue of Ms. Bent having exceeded the scope of the privilege, and perhaps even by her reckless disregard
for the truth (i.e. malice). My colleague would summarily dismiss Dr. Platnick's claim on this prong, definitively foreclosing
even the opportunity for him to vindicate his reputation at a trial where ultimate assessments of credibility can be made and
the aforementioned evidence can be properly tested. Instead, my colleague chooses to accept Ms. Bent's evidence over Dr.
Platnick's at this early stage. With respect, this is not what is called for on a s. 137.1 motion. As this Court makes clear in Pointes
Protection, Dr. Platnick needs to have established only a basis in the record and the law, taking into account the stage of the
litigation, to support a finding that Ms. Bent's defences do not weigh more in her favour. For the purposes of this motion, and
for the reasons explained above, I am satisfied that there is such a basis here.
(3) Section 137.1(4)(b) — Public Interest Hurdle
139 Section 137.1(4)(b) is the "crux" or "core" of the s. 137.1 analysis: Pointes Protection, at paras. 61-62. Indeed, the "openended nature of s. 137.1(4)(b) provides courts with the ability to scrutinize what is really going on in the particular case before
them: s. 137.1(4)(b) effectively allows motion judges to assess how allowing individuals or organizations to vindicate their
rights through a lawsuit — a fundamental value in its own right in a democracy — affects, in turn, freedom of expression and
its corresponding influence on public discourse and participation in a pluralistic democracy.": Pointes Protection, at para. 81.
140

In particular, s. 137.1(4)(b) requires the plaintiff to show that
the harm likely to be or have been suffered by the [plaintiff] as a result of the [defendant]'s expression is sufficiently serious
that the public interest in permitting the proceeding to continue outweighs the public interest in protecting that expression.

141 In other words, Dr. Platnick must show on a balance of probabilities that he "likely has suffered or will suffer harm, that
such harm is a result of the expression established under s. 137.1(3), and that the corresponding public interest in allowing the
underlying proceeding to continue outweighs the deleterious effects on expression and public participation": Pointes Protection,
at para. 82 (emphasis in original).
(a) Harm Allegedly Suffered and Public Interest in Permitting the Proceeding to Continue
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142 As a prerequisite to the weighing exercise contemplated by s. 137.1(4)(b), Dr. Platnick must make two primary showings:
(i) the existence of harm and (ii) the fact that the harm was suffered as a result of Ms. Bent's expression: Pointes Protection,
at para. 68.
143

First, is there harm likely to be or have been suffered by Dr. Platnick?

144 General damages are presumed in defamations actions, and this alone is sufficient to constitute harm: Pointes Protection,
at para. 71; Torstar, at para. 28. However, the magnitude of the harm will be important in assessing whether the harm is
sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest in protecting
the expression: Pointes Protection, at para. 70. General damages in the nominal sense will ordinarily not be sufficient for this
purpose.
145
I am of the view, and only for the purposes of deciding this s. 137.1 motion, that the harm here is extensive and quite
serious, as Dr. Platnick has put into evidence an estimate of significant monetary harm that is more than just a bald assertion:
Pointes Protection, at para. 71. The motion judge erred when he characterized the harm to Dr. Platnick as "quite general and
imprecise": Sup. Ct. reasons, at para. 121. Dr. Platnick has estimated a direct financial impact of $578,949 and has supported
this figure with a copy of a report prepared by an accountant. This number was not simply one derived out of thin air. Dr.
Platnick has put into the evidentiary record that he typically had between 20 and 30 insurers' examinations booked per week
and approximately 100 assessments booked per month. He has shown that after Ms. Bent's November 2014 email, he had only
35 assessments booked in December 2014 and only 11 in January 2015. He states that he was informed by vendor companies
he had been placed on a "blacklist" by insurance companies. As a result, his practice incurred "mass cancellations" with "entire
days cancelled by multiple vendors", which "had never occurred" in his 20 years of practice: A.R., vol. VI, at p. 15. Eventually,
out of the 40 or so insurance companies in Ontario, all but one ceased using his services. Thus, in light of the foregoing, and
the fact that neither a "definitive determination of harm" nor a "fully developed damages brief" is required, I am of the view
that Dr. Platnick has sufficiently demonstrated the existence of substantial monetary harm supported by the evidentiary record
here for the purposes of s. 137.1(4)(b): Pointes Protection, at para. 71.
146
In addition, reputational harm is eminently relevant to the harm inquiry under s. 137.1(4)(b). Indeed, "reputation is
one of the most valuable assets a person or a business can possess": Pointes Protection, at para. 69 (citing "agreement" with
the words of the Attorney General of Ontario at the legislation's second reading). This Court's jurisprudence has repeatedly
emphasized the weighty importance that reputation ought to be given. Certainly, "[a] good reputation is closely related to the
innate worthiness and dignity of the individual. It is an attribute that must, just as much as freedom of expression, be protected
by society's laws": Hill, at para. 107; see also Botiuk, at paras. 91-92.
147
The import of reputation is only amplified when one considers professional reputation. In Hill, this Court remarked
specifically on the "particular significance reputation has for a lawyer", noting that it is the "cornerstone of a lawyer's
professional life". As I mentioned earlier in these reasons, I see no principled reason to draw a distinction between lawyers
and other professionals, such as doctors, when it comes to the protection of reputation. Both the legal profession and medical
profession are comprised of professionals who rely on their individual expertise to succeed within their respective professions.
This was expressly contemplated in Botiuk, where this Court wrote that "[i]t should be recognized that these observations
[regarding the legal profession] will be equally applicable to other professions and callings".
148
Thus, not only must the monetary harm pleaded by Dr. Platnick be considered in determining whether the harm is
sufficiently serious, but so too must the reputational harm to Dr. Platnick's professional reputation be considered, even if it is
not quantifiable at this stage: Pointes Protection, at para. 71. Indeed, the damaging effects that a defamatory remark may have
on a plaintiff's "position and standing" in the professional community exacerbate the harm suffered as a result: Downard, at
§14.10; see also Young v. Toronto Star Newspapers Ltd. (2005), 77 O.R. (3d) 680 (Ont. C.A.); Awan v. Levant, 2016 ONCA
970, 133 O.R. (3d) 401 (Ont. C.A.). As "[t]he purpose of the general damages award is to compensate the plaintiff for loss
of reputation and injury to the plaintiff's feelings, to console the plaintiff, and to vindicate the plaintiff so that the plaintiff's
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reputation may be re-established" (Downard, at §14.2 (footnote omitted)), the record supports the inference that Dr. Platnick's
general damages are significant, rather than merely nominal.
149
Beyond harm to his professional reputation, Dr. Platnick has also explained that he has suffered humiliation, shame,
disgrace, and embarrassment that have left him anxious, nervous, and sleep-deprived, all of which has had a devastating impact
on his marriage and his relationship with his four children. These "intangible and subjective elements" factor into the assessment
of the harm suffered by a plaintiff: Walker v. CFTO Ltd. (1987), 59 O.R. (2d) 104 (Ont. C.A.), at p. 111; see also Downard, at
§14.12 (observing that "injured feelings or the psychological impact" of defamation are relevant to the assessment of damages).
It must be recalled that for the purposes of s. 137.1(4)(b), harm need not be monetized, as both "monetary harm or non-monetary
harm can be relevant to demonstrating" the existence of harm: Pointes Protection, at paras. 68-71.
150
Ultimately, the question here relates to the existence of harm, not to whether that harm was justifiably inflicted or
suffered. Once the existence of harm is established, the next question depends on whether that harm was suffered as a result
of the defendant's expression. The animating purpose of s. 137.1(4)(b) must not be forgotten: the point is for the plaintiff to
show that they have a legitimate impetus for bringing their lawsuit, by virtue of a legitimate harm that they seek to remedy, in
order to alleviate the apprehension that they are using litigation as a tool to quell expression and silence the defendant. That
is not so in the case at bar.
151 I therefore turn to the next question — whether the harm was suffered as a result of the expression: Pointes Protection,
at para. 68. In this case, the answer to this question actually depends on the answer to two contingent sub-questions: (1) whether
Ms. Bent can be held liable for harm that may have resulted from the subsequent leak and/or reproduction of her email — i.e.
republication; and, if not, (2) whether sufficiently serious harm was caused by Ms. Bent's initial email, or whether the harm
suffered is solely attributable to the subsequent republication of the email. Indeed, my colleague supports the motion judge's
position that the "bulk of the harm ... occurred because of the leak of the email": para. 256 (emphasis in original). The answer
to the first sub-question is crucial to the resolution of the second sub-question: if the first is answered in the affirmative, and
Ms. Bent can be held liable for the leak and/or reproduction of her email, then there is no need to distinguish the harm due
to republication from the harm due to the initial publication, since Ms. Bent will be liable for all of it. Accordingly, I begin
below by answering the first sub-question as to whether Ms. Bent can be held liable for republication in the context of the "harm
analysis" under s. 137.1(4)(b): Pointes Protection, at paras. 68-72.
152 A defendant can be liable for each republication of their initial publication in at least three situations: (i) if the defendant
has authorized the republication; (ii) if the republication is the "natural and probable consequence" of the defendant's initial
publication; and (iii) if the republication was foreseen or reasonably foreseeable by the defendant (Downard, §5.36).
153 Here, to be clear, the republication in issue consists of both the leak of Ms. Bent's email and the publication of the article
in Insurance Business Canada that reproduced the email in its entirety. The question is whether Ms. Bent can be held liable
for such republication and the harm that resulted from it.
154
I am of the view that, for the purposes of s. 137.1(4)(b), and only for those purposes, Ms. Bent can be held liable for
republication. It must be remembered that "no definitive determination of harm or causation is required" at the s. 137.1(4)(b)
stage: Pointes Protection, at para. 71. Instead, the plaintiff must simply provide evidence for the court "to draw an inference of
likelihood in respect of the existence of the harm and the relevant causal link": para. 71.
155
Here, republication was at least reasonably foreseeable to Ms. Bent. The statements she published are tantamount to
an allegation of fraud, which bears directly on Dr. Platnick's professional competence and reputation. Accepting the common
sense inference that there was "a very active rumour mill" (A.R., vol. VI, at p. 7) in the insurance industry, and in light of the
nature of Ms. Bent's serious allegations, I am of the view that it was reasonably foreseeable that the email sent by the OTLA's
president-elect to several hundred people involved in acting for claimants injured in motor vehicle accidents would "rapidly
find a much broader audience": C.A. reasons, at para. 107. Indeed, that is exactly what happened.
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My colleague, like the motion judge, relies on the confidentiality clause in the Listserv Agreement to defend that any
leak of Ms. Bent's email was not foreseeable. After all, according to Ms. Bent, the members of the Listserv had agreed that
communications on the Listserv were to be kept "strictly confidential". I addressed this argument earlier in these reasons in
discussing the defence of qualified privilege. For the purposes of deciding this motion only, I am of the view that Ms. Bent may
not be able to rely on a term of a Listserv Agreement that she herself appears to have expressly breached by communicating
a defamatory remark in contravention of that Agreement. Further, the confidentiality clause must be read in the context of the
entire Listserv Agreement, which circumscribes its use: see generally Creston Moly Corp. v. Sattva Capital Corp., 2014 SCC
53, [2014] 2 S.C.R. 633 (S.C.C.), at para. 57. The confidentiality clause cannot be read to protect defamatory communications
prohibitively made. In any case, however, even if it is assumed that the leak of her email was not foreseeable due to the
confidentiality clause, it seems that Ms. Bent was in fact fully aware of the leak when she spoke to Insurance Business Canada
regarding the article that reproduced her email. This leads me to my next point.
157
I also find, solely for the purposes of deciding this motion, that the KMI Letters evidence Ms. Bent's implied, or even
express, authorization to republish her email. Indeed, "[a]uthorization may be inferred" when a defendant speaks to a reporter
and fails to impose limitations on the use of their words: Downard, at §5.14; Brown on Defamation, at pp. 7-61 to 7-70. Here,
the KMI Letters indicate that Ms. Bent had a telephone conversation with the Associate Editor of Insurance Business Canada
before the magazine published its article containing her email. 8 During that conversation, Ms. Bent did "not object to or have
any concerns" about republication, nor did she draw the Associate Editor's attention to the fact that any leak from the OTLA
Listserv was a serious professional and ethical breach of the Listserv's terms and conditions. KMI attests that had Ms. Bent
objected or made it clear that the email had been sent confidentially, it would not have proceeded with republication. I am of
the view that this is sufficient in itself to hold Ms. Bent liable for republication for the purposes of s. 137.1(4)(b).
158
I say "for the purposes of s. 137.1(4)(b)" because, as I have often emphasized in these reasons, my findings should not
be taken as prejudging the merits of the underlying proceeding, and specifically here, the issue of republication. Whether Ms.
Bent ought ultimately to be held liable for republication is a question I do not purport to decide. Simply, in the context of this
s. 137.1 motion, I am satisfied that consideration of the harm due to republication attributable to Ms. Bent is warranted under
s. 137.1(4)(b) given the evidence put before this Court. Again, whether that evidence is ultimately accepted or believed at trial,
after viva voce evidence is given, for example, is an entirely separate query that I do not purport to decide here, nor should these
reasons be interpreted as definitively deciding the question of republication or harm.
159
Regardless of the foregoing, "[c]ausation is not, however, an all-or-nothing proposition": Pointes Protection, at para.
72. In effect, even if one accepts my colleague's conclusion that Ms. Bent cannot be held liable for republication (at para. 259),
and ergo the causal link between Ms. Bent's email and some elements of the harm suffered by Dr. Platnick is tenuous, there is
nonetheless a sufficient causal link under s. 137.1(4)(b) between the initial publication and other elements of the harm suffered
by Dr. Platnick (see Pointes Protection, at para. 72). That harm is sufficiently serious on its own to establish a weighty public
interest in permitting the proceeding to continue. The motion judge was also in error to find otherwise: Sup. Ct. reasons, at
paras. 121-26.
160
Indeed, Ms. Bent's email was sent on November 10, 2014, and republication did not occur until December 29. It is
reasonable to draw an inference of likelihood with respect to Dr. Platnick suffering substantial harm during those 49 days. For
example, well before any republication, and within just a week or two of Ms. Bent sending her email, Dr. Platnick's insurance
work began to dry up as the blacklisting process began. Indeed, "[t]he temporal connection suggests a causal connection": C.A.
reasons, at para. 106. Additionally, common sense allows for the reasonable inference that, in light of the gravity of professional
misconduct allegations, insurance companies would "distance themselves from the expert against whom those allegations were
made": para. 106. I reiterate that "no definitive determination of harm or causation is required" at this stage: Pointes Protection,
para. 71.
161
Further, the reputational considerations and harm discussed earlier in these reasons apply equally here. In other words,
the initial publication itself may have inflicted professional reputational harm on Dr. Platnick. The email was disseminated to
670 plaintiff-side personal injury lawyers whom Dr. Platnick, in the course of his work, would inevitably have to encounter and
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interact with. Although the majority of Dr. Platnick's work came from insurers, he had also worked on behalf of plaintiff-side
firms in the past (including Lerners on multiple occasions); Ms. Bent's email and the implications of her allegations foreclosed
that opportunity from arising in the future. That Ms. Bent held the post of president-elect of the OTLA and sent her email in
that capacity may only have magnified the reputational harm suffered by Dr. Platnick: see Downard, at §14.13. Thus, contrary
to the motion judge's position, supported by my colleague, that the "bulk of the harm ... occurred because of the leak of the
email", the email alone may have compromised Dr. Platnick's professional reputation. As I have emphasized, such harm has
to be taken seriously by this Court.
162
In conclusion, as the foregoing demonstrates, the harm likely to be or have been suffered by Dr. Platnick as a result of
Ms. Bent's expression lies close to the high end of the spectrum and, correspondingly, so too does the public interest in allowing
his defamation proceeding to continue.
(b) Public Interest in Protecting the Expression
163 In Pointes Protection, this Court finds that the public interest in protecting an expression can be determined by reference
to the core values that underlie s. 2(b) of the Canadian Charter of Rights and Freedoms, such as the search for truth, participation
in political decision making, and diversity in forms of self-fulfilment and human flourishing: para. 77. That said, in Hill, this
Court noted that "defamatory statements are very tenuously related to the core values which underlie s. 2(b)": para. 106. In
consistent fashion, this Court finds in Pointes Protection that there will be less of a public interest in protecting a statement that
contains "gratuitous personal attacks" and that the "motivation behind" the expression will be relevant to the inquiry: paras.
74-75 (emphasis omitted).
164
Accordingly, in determining the public interest in protecting Ms. Bent's expression, I need to consider the fact that she
made a personal attack against Dr. Platnick, which cast doubt on his professional competence, integrity, and reputation. The
personal attack was launched by Ms. Bent even though she and Dr. Platnick had never met or had a single discussion. It bears
on my analysis that Ms. Bent never reached out to Dr. Platnick to confront him or to investigate her allegations against him.
165
Quite importantly, Pointes Protection also calls for consideration of the "chilling effect on future expression" and the
"broader or collateral effects on other expressions on matters of public interest": para. 80 (emphasis omitted); see also Abella
J.'s reasons, at para. 262, with regard to the "considerable chilling effect" of permitting Dr. Platnick's defamation lawsuit to
proceed. Indeed, Ms. Bent has argued that if Dr. Platnick's defamation proceeding is allowed to continue, it would "not only
stifle" her own speech, but "also potentially deter others from speaking out against unfair and biased practices in the insurance
industry and the difficulties encountered by seriously injured persons claiming the payment of benefits from their insurance
companies": A.R., vol. III, at p. 29.
166
I agree with my colleague that this concern, if valid, would weigh in favour of the public interest in protecting the
expression. To be sure, I do not deny that s. 137.1(4)(b) is intended to specifically protect expression that may bear on the
integrity of the administration of justice. This is confirmed by the legislative history that animated s. 137.1 as a whole.
167 However, with great respect to my colleague, she does not consider a crucial element of Ms. Bent's expression. Permitting
Dr. Platnick's defamation claim to proceed will deter others not from speaking out against unfair and biased practices, as my
colleague argues, but from unnecessarily singling out an individual in a way that is extraneous or peripheral to the public interest.
It will also deter others from making defamatory remarks against an individual without first substantiating, or attempting to
substantiate, the veracity of their allegations. In this way, rather than disincentivizing people from speaking out against unfair
and biased practices, it will incentivize them to act with reasonable due diligence and to tailor their expression so as to avoid
needlessly defaming an individual who depends on their reputation for their livelihood.
168
In my humble opinion, this is the appropriate balance, at the unique stage of a s. 137.1 motion, between freedom of
expression and reputational considerations, which this Court has historically strived to optimize: good reputation "reflects the
innate dignity of the individual, a concept which underlies all the Charter rights", and the protection of reputation "must be
carefully balanced against the equally important right of freedom of expression" (Hill, at paras. 120-21).
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169
Thus, while Ms. Bent's specific references to Dr. Platnick fall at the low end of the protection-deserving spectrum, her
email interpreted broadly as pertaining to the administration of justice in Ontario falls closer to the high end. In conclusion
then, I am of the view that, when considered as a whole, the public interest in protecting Ms. Bent's expression lies somewhere
in the middle of the spectrum.
(c) Weighing of the Public Interest
170 As a reason to dismiss Dr. Platnick's proceeding under the weighing exercise, my colleague references Dr. Platnick's other
lawsuits against non-parties to this action, as well as the quantum of damages Dr. Platnick has alleged, as apparent evidence of
a "'punitive or retributory purpose' which is the hallmark of a classic SLAPP suit": paras. 183, 185, 207 and 263.
171
This line of reasoning by my colleague is, respectfully, unmoored from a proper s. 137.1(4)(b) analysis. This Court
in Pointes Protection squarely rejects any inquiry into the hallmarks of a SLAPP: "the s. 137.1(4)(b) stage is fundamentally
a public interest weighing exercise and not simply an inquiry into the hallmarks of a SLAPP" (para. 79). Respectfully, my
colleague's references to the mere quantum of damages Dr. Platnick claims (at para. 263) cannot serve as a stand-alone proxy for
finding that his lawsuit is motivated by a punitive or retributory purpose. As I discussed above, Dr. Platnick has supported his
claim of significant harm — he is a successful, highly paid doctor, and Ms. Bent's allegations go to the heart of his professional
reputation. There is simply no basis for inferring that Dr. Platnick's lawsuit is motivated by a punitive or retributory purpose
based on the amount of damages sought from Ms. Bent. As to Dr. Platnick's other lawsuits and the aggregate damages alleged
(Abella J.'s reasons, at paras. 183, 185 and 207), they are irrelevant to the inquiry on this motion, as there is no evidence that
those lawsuits are abusive, frivolous, or vexatious. Accordingly, there is no basis to impute a punitive or retributory purpose
to Dr. Platnick.
172
In light of the open-ended nature of s. 137.1(4)(b), courts have the power to "scrutinize what is really going on in the
particular case before them": Pointes Protection, at para. 81. On its face, this is not a case in which one party is vindictively or
strategically silencing another party; it is a case in which one party is attempting to remedy seemingly legitimate harm suffered
as a result of a defamatory communication. This is not the type of case that comes within the legislature's contemplation of
one deserving to be summarily dismissed at an early stage, nor does it come within the language of the statute requiring such
a dismissal.
173 As I have discussed, the harm likely to be or have been suffered by Dr. Platnick lies closer to the high end of the spectrum,
and so too then does the public interest in allowing the proceeding to continue. On the other hand, the public interest in Ms.
Bent's expression lies somewhere between the low and high ends of the spectrum.
174
Thus, I am satisfied that Dr. Platnick has established on a balance of probabilities that the harm likely to be or have
been suffered as a result of Ms. Bent's expression is sufficiently serious that the public interest in permitting his defamation
proceeding to continue outweighs the public interest in protecting Ms. Bent's expression.
(4) Conclusion on the Section 137.1 Motion
175
As these reasons have established, while Ms. Bent successfully meets her threshold burden under s. 137.1(3), Dr.
Platnick successfully clears both the merits-based hurdle and the public interest hurdle under s. 137.1(4)(a) and s. 137.1(4)
(b), respectively. For these reasons, I would dismiss Ms. Bent's s. 137.1 motion and allow Dr. Platnick's lawsuit in defamation
against Ms. Bent and Lerners to proceed to trial.
176
I hasten to reiterate here that a s. 137.1 motion is plainly not a determinative adjudication of the merits of a claim:
Pointes Protection, at paras. 37, 50, 52 and 71. Nothing in these reasons can, or should, be taken as prejudging the merits of
the action. Simply put, Dr. Platnick's claim is one that deserves a trial on the merits, and is not one that ought to be summarily
screened out at this early stage.
IV. Conclusion
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177

The motion to adduce fresh evidence is allowed in part without costs.

178

The appeals are dismissed.

179
With regard to costs, as I said in Pointes Protection, the legislature expressly contemplated a costs regime for s. 137.1
motions. Indeed, s. 137.1(8) sets out a default rule that when a s. 137.1 motion is dismissed, neither party shall be awarded costs,
unless a judge determines that "such an award is appropriate in the circumstances". Here, no such award would be appropriate:
I do not take Ms. Bent's s. 137.1 motion to be an instance of frivolous motion practice to delay Dr. Platnick's defamation claim
against her; rather, Ms. Bent's use of s. 137.1 — especially given the substantial uncertainty due to the lack of judicial guidance
at the time of serving the motion — was a bona fide use of this new mechanism. I would award no costs.
Abella J. (dissenting) (Karakatsanis, Martin and Kasirer JJ. concurring):
180 Maia Bent is a lawyer who represents accident victims in disputes against insurance companies. In two such disputes, Ms.
Bent's clients sought benefits from their insurers for injuries sustained in motor vehicle accidents. The insurance companies hired
medical experts to evaluate Ms. Bent's clients. They also retained a general practitioner, Dr. Howard Platnick, to summarize the
results of the evaluations. Dr. Platnick prepared summary reports which were forwarded to Ms. Bent. His summaries concluded
that Ms. Bent's clients were not entitled to the benefits they sought.
181 Ms. Bent obtained the original reports of the medical experts who evaluated her clients and on which Dr. Platnick based
his summaries. In both cases, Ms. Bent discovered significant discrepancies between Dr. Platnick's reports and those of the
experts whose findings he purported to summarize. Some of the experts had concluded that Ms. Bent's clients were sufficiently
impaired to qualify for the benefits they were seeking. Dr. Platnick's summaries attributed the opposite conclusion to them and
omitted findings from their reports that were favourable to Ms. Bent's clients.
182 After both cases were resolved with the insurance companies, Ms. Bent sent a confidential internal email to members of
the Ontario Trial Lawyers Association (OTLA), an organization of legal professionals who represent the interests of accident
victims in automobile insurance disputes. The OTLA has raised concerns in various forums about biases in insurer medical
examination reports. Ms. Bent is a former president of the OTLA and, at the time she sent the email, was the organization's
president-elect.
183
In her email, Ms. Bent described her experiences in the two cases involving Dr. Platnick, and advised her colleagues
to routinely obtain the original expert reports and other supplementary disclosure in disputes with insurance companies. Her
email was leaked to a wider audience. Dr. Platnick filed defamation suits against her and several other parties for almost $50
million in damages. Ms. Bent brought a motion to dismiss his action against her under s. 137.1 of Ontario's Courts of Justice
Act, R.S.O. 1990, c. C.43.
184
The motion judge, Dunphy J., found for Ms. Bent (2016 ONSC 7340, 136 O.R. (3d) 339 (Ont. S.C.J.)). He concluded,
among other things, that she had a valid defence of qualified privilege to the defamation action; that there was no evidence that
she bore "any responsibility for the subsequent and unanticipated republication of the email to a broader audience"; and that the
public interest in protecting her communication outweighed the public interest in allowing Dr. Platnick's lawsuit to continue.
The Court of Appeal disagreed with these conclusions and reinstated Dr. Platnick's defamation action (2018 ONCA 687, 426
D.L.R. (4th) 60 (Ont. C.A.)).
185 I would allow the appeals. Dr. Platnick's lawsuit — and the exorbitant amount of damages he is seeking — is precisely
the kind of claim that has the effect of stifling expression on matters of public interest. Allowing his proceeding against Ms.
Bent to continue would undermine the very purposes for which s. 137.1 was enacted.
Background
186
Ms. Bent was called to the Bar in 1998 and is currently a lawyer at Lerners LLP. She acts for plaintiffs in personal
injury actions.
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187 Dr. Platnick is a general practitioner who has been retained as an expert in several insurance disputes, mostly on behalf
of insurance companies.
188
Dr. Platnick and Ms. Bent were involved in two insurance proceedings. In the first, Ms. Bent acted for a client with
serious physical health problems who had made "several suicide attempts". Her client claimed to have been "catastrophically
impaired" during a motor vehicle accident. Victims who are catastrophically impaired are entitled to enhanced compensation
from insurers based on criteria and guidelines in the Statutory Accident Benefits Schedule — Effective September 1, 2010, O.
Reg. 34/10, s. 1 (under the Insurance Act, R.S.O. 1990, c. I.8).
189

A single finding of catastrophic impairment by a physician is sufficient for an insurer to accept the claim.

190
Ms. Bent filed a claim with her client's insurer for enhanced benefits. The insurer retained several experts, including
Dr. Platnick, to provide opinions on whether Ms. Bent's client was catastrophically impaired. Some of the experts clinically
evaluated Ms. Bent's client. Dr. Platnick did not. His role was to summarize the findings of the other experts and, based on those
findings, to provide his opinion on whether the criteria for catastrophic impairment had been met.
191 One of the experts who clinically evaluated Ms. Bent's client, Dr. Varinder Dua, concluded that the client "ha[d] sustained
a catastrophic impairment". She set out her findings in a report which the insurer forwarded to Ms. Bent.
192
The insurer delayed in finalizing a decision on the catastrophic impairment claim. Ms. Bent protested, emphasizing
her client's serious physical and mental health condition and noting that Dr. Dua had already made the catastrophic impairment
finding necessary for the insurer to accept her client's claim. The delay persisted, prompting Ms. Bent to file a complaint with
the Financial Services Commission of Ontario.
193

A week later, the insurer accepted the catastrophic impairment claim, consistent with Dr. Dua's evaluation.

194
One month after the insurer accepted the catastrophic impairment claim, because the complaint of delay was still
outstanding, the Financial Services Commission of Ontario sent Ms. Bent a report prepared by Dr. Platnick for the insurer. Ms.
Bent had not previously seen or been given Dr. Platnick's report.
195
In his report, Dr. Platnick concluded that Ms. Bent's client did not meet the criteria for catastrophic impairment. Of
particular note was Dr. Platnick's summary of Dr. Dua's report. Contrary to the conclusion in the report by Dr. Dua sent to
Ms. Bent by the insurer, Dr. Platnick stated that Dr. Dua had not found the degree of impairment necessary for a catastrophic
impairment designation. Other findings in Dr. Dua's report favourable to Ms. Bent's client were also omitted in Dr. Platnick's
summary. At no point in the summary did Dr. Platnick indicate that he had talked to Dr. Dua, or suggest that Dr. Dua had
prepared a subsequent report to the one she originally submitted to the insurer.
196
In the second insurance proceeding in which Ms. Bent and Dr. Platnick were involved, Ms. Bent's client, Dr. Laura
Carpenter, claimed insurance benefits on the basis of catastrophic impairment. To evaluate the claim, the insurer retained an
assessment company (Sibley & Associates), which in turn hired Dr. Platnick and other experts. The other experts hired by
Sibley clinically examined Dr. Carpenter. Dr. Platnick did not. His role was to review and summarize the clinical assessments
prepared by the other experts and, based on those reports, to provide his opinion on whether Dr. Carpenter met the criteria for
catastrophic impairment.
197
After the clinical evaluations of Dr. Carpenter by the experts were complete, Ms. Bent received two reports from
the insurer prepared by Dr. Platnick: a "Catastrophic Impairment Determination" report and a "Catastrophic Determination
Executive Summary" report.
198
In these reports, Dr. Platnick stated that Ms. Bent's client did not meet the criteria for catastrophic impairment. He
described this finding as a "consensus conclusion" of four experts who had examined Dr. Carpenter, stating:

28

It is the consensus conclusion of this assessment that [Dr. Carpenter] does not achieve the catastrophic impairment rating
as outlined in the SABS ....
199
After receiving Dr. Platnick's reports, Ms. Bent obtained an order from the arbitrator presiding over the insurance
proceeding, requiring disclosure of Sibley's entire file. As a result, she received the original reports prepared by the medical
experts who had examined and evaluated Dr. Carpenter, as well as correspondence between Sibley and those experts.
200
The additional disclosure revealed that three of the four experts who Dr. Platnick had said were part of a "consensus
conclusion", had originally concluded that Dr. Carpenter was catastrophically impaired or made findings consistent with that
conclusion. The fourth said that Ms. Bent's client did not meet the criteria for catastrophic impairment. At the time Dr. Platnick
submitted his summary report, the medical experts remained divided and no "consensus conclusion" existed among them
about whether Dr. Carpenter was catastrophically impaired. Dr. Platnick's summary reports, however, did not include either the
conclusions of the experts who were of the view that Dr. Carpenter had suffered catastrophic impairment, or other findings in
their reports favourable to Ms. Bent's client.
201 The additional disclosure obtained by Ms. Bent also included communications between Sibley and the medical experts
who had clinically evaluated Dr. Carpenter. These documents exposed efforts to have the experts revise their reports and, in
some cases, their conclusions, as to catastrophic impairment:
• Sibley sent an email to the psychiatrist on the assessment team, Dr. Mark Rubens, asking him to sign on to Dr. Platnick's
summary report and the conclusion that Dr. Carpenter was not catastrophically impaired. Dr. Rubens refused, noting that
Sibley was asking him to "sign a 'consensus statement' in which 'consensus' is quite clearly and explicitly contradicted",
and describing the request as "profoundly offensive and insulting".
• Sibley sent an email to the psychologist on the assessment team, Dr. Myles Genest, suggesting that he delete certain
references to Sibley's role in the assessment process and revise his answer to a question about Dr. Carpenter's employment
capacity. To "maintain independence" and to avoid "compromis[ing] the integrity" of the assessment, Dr. Genest refused
to make the suggested changes. Sibley sent a follow-up email providing Dr. Genest with "samples from Dr. Platnick" for
the purposes of "complet[ing] an addendum" to his report. Dr. Genest refused to make these additions. When provided
with Dr. Platnick's summary report, Dr. Genest told Sibley that he did not agree with Dr. Platnick's conclusion that "there
is no catastrophic impairment resulting from the collision".
• A third doctor who had initially concluded that Dr. Carpenter's degree of impairment was sufficient for a catastrophic
impairment designation, was sent "revisions" to his original report. After receiving these revisions from Sibley, he revised
his report, removed the relevant finding of impairment, and agreed to defer to the conclusion of the "lead physician", Dr.
Platnick.
202
The matter proceeded to arbitration. The insurer, relying on Dr. Platnick's reports, argued that Dr. Carpenter was not
catastrophically impaired. Dr. David King, a neurologist who was one of the four experts Dr. Platnick said was part of the
"consensus conclusion", testified at the arbitration. He revealed that he had not participated in any consensus on whether Dr.
Carpenter met the criteria for catastrophic impairment; that he had never seen Dr. Platnick's report; and that portions of his own
report had been omitted without his knowledge or consent.
203 Later that same day, the insurer settled with Dr. Carpenter on generous terms, agreeing that she had been catastrophically
impaired. The insurer also agreed to full payment of insurance benefits on an enhanced basis retroactively with interest and
to fully indemnify Dr. Carpenter for her legal fees and disbursements. Ms. Bent described these terms as "virtually impossible
to get on a settlement".
204
After the claim was settled, Ms. Bent sent a confidential email through a "Listserv" comprised exclusively of plaintiffside personal injury lawyers who were members of the Ontario Trial Lawyers Association. These lawyers had all signed an
undertaking to maintain the confidentiality of all information circulated on the Listserv:
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CONFIDENTIALITY
I undertake to keep all LISTSERV information, opinions, and comments strictly confidential from all others, including
OTLA members who are not LISTSERV Members, including my law firm partners, associates and staff.
I understand that other members of the OTLA rely on my undertaking to fellow members to maintain confidential[ity] in
their decision to use the LISTSERVs.
205

Ms. Bent's email said:
Dear Colleagues,
I am involved in an Arbitration on the issue of catastrophic impairment where Sibley aka SLR Assessments did the multidisciplinary assessments for TD Insurance. Last Thursday, under cross-examination the IE neurologist, Dr. King, testified
that large and critically important sections of the report he submitted to Sibley had been removed without his knowledge
or consent. The sections were very favourable to our client. He never saw the final version of his report which was sent
to us and he never signed off on it.
He also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the Executive
Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
This was NOT the only report that had been altered. We obtained copies of all the doctor[s'] file[s] and drafts and there
was a paper trail from Sibley where they rewrote the doctors' reports to change their conclusion from our client having a
catastrophic impairment to our client not having a catastrophic impairment.
This was all produced before the arbitration but for some reason the other lawyer didn't appear to know what was in the
file (there were thousands of pages produced). He must have received instructions from the insurance company to shut it
down at all costs on Thursday night because it offered an obscene amount of money to settle, which our client accepted.
I am disappointed that this conduct was not made public by way of a decision but I wanted to alert you, my colleagues, to
always get the assessor's and Sibley's files. This is not an isolated example as I had another file where Dr. Platnick changed
the doctor's decision from a marked to a moderate impairment.

206
Ms. Bent's email was leaked from the Listserv and reached an advocacy group. It then found its way to a journalist
at the "Insurance Business" magazine. The magazine published the email as part of a broader article about medical files being
altered to suit insurers.
207
Dr. Platnick sued, among others, the magazine, the magazine's editor, the magazine's associate editor, Ms. Bent, and
Ms. Bent's law firm, Lerners LLP, for defamation. He claimed damages in the amount of $16.3 million in each lawsuit, for a
total of close to $50 million.
208
In his statement of claim in the action against Ms. Bent, Dr. Platnick alleged that she had inaccurately accused him of
professional misconduct. He claimed that in the case involving Dr. Dua, he was accurately summarizing a second, follow-up
report in which Dr. Dua had changed her conclusion on catastrophic impairment after a conversation with Dr. Platnick. In Dr.
Carpenter's case, Dr. Platnick claimed that he used the term "consensus conclusion" with the expectation that such a consensus
would emerge after the completion of his report. That was why he said he had attached an acknowledgement page with spaces
for the signatures that Sibley was to obtain.
209
Fifteen months after Dr. Platnick filed his statement of claim, Ms. Bent brought a motion under s. 137.1 of Ontario's
Courts of Justice Act to dismiss the action. Section 137.1 allows for the expeditious dismissal of proceedings which arise from
expression on a matter of public interest.
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210

The motion judge, Dunphy J., agreed with Ms. Bent. He concluded that:
• Ms. Bent's email addressed matters of "considerable importance to the administration of justice" and was sent to
"underscore to other plaintiff-side lawyers the importance of obtaining production of the entire file in order to scrutinize
expert reports";
• There was a clear "public interest in educating OTLA members about the risk of relying upon selective 'executive
summary' reports that omit evidence favourable to claimants and potentially make misleading and false claims of being
consensus reports";
• Ms. Bent "reported fairly and accurately on the facts reasonably known to her";
• There was no evidence to reasonably support the inference that Ms. Bent acted with malice in publishing the email;
• There was "no evidence to suggest that Ms. Bent bears any responsibility for the subsequent and unanticipated
republication of the email to a broader audience".

211
Based on these findings, the motion judge held, among other things, that Ms. Bent had a valid defence of qualified
privilege against the defamation claim, and that the public interest in protecting her expression outweighed the public interest
in allowing Dr. Platnick's claim to continue.
212
The Court of Appeal allowed the appeal and reinstated Dr. Platnick's action. The court held that a "reasonable trier"
could find that the defence of qualified privilege was invalid on the basis that Ms. Bent acted inappropriately or maliciously
in writing that Dr. Platnick had previously "changed [a] doctor's decision". The court also disagreed with the motion judge's
conclusion on the public interest weighing test and his related finding that Ms. Bent could not reasonably have anticipated the
dissemination of the email outside the Listserv.
Analysis
213
The issue in these appeals is whether Dr. Platnick's defamation action should be dismissed under s. 137.1 of Ontario's
Courts of Justice Act.
214
Section 137.1 provides a mechanism for the pre-trial dismissal of lawsuits that unduly limit expression on matters
of public interest (1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 (S.C.C.), at para. 17). The goal of
the legislation is to ensure that freedom of expression on matters of public interest is liberated from an aspic of fear over
the costs and uncertainty of defending against a lawsuit (see Ministry of the Attorney General, Anti-Slapp Advisory Panel:
Report to the Attorney General (2010), at pp. 8-10; see also Michaelin Scott and Chris Tollefson, "Strategic Lawsuits Against
Public Participation: The British Columbia Experience" (2010), 19 RECIEL 45, at p. 45; Hilary Young, "Rethinking Canadian
Defamation Law as Applied to Corporate Plaintiffs" (2013), 46 U.B.C. L. Rev. 529, at p. 562).
215

This goal is expressly identified in the legislation:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
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(See also Pointes Protection, at para. 12.)
216 These purposes are achieved by directing, through accelerated timelines, 9 the expedited dismissal of proceedings which
"aris[e] from" expression that relates to a matter of public interest:
137.1
.....
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.
.....
137.3 An appeal of an order under section 137.1 shall be heard as soon as practicable after the appellant perfects the appeal.
217
There is no dispute that Dr. Platnick's defamation action was based on expression that relates to a matter of public
interest. The target of Dr. Platnick's lawsuit was Ms. Bent's email to her OTLA colleagues, which addressed questions of
significance to the administration of justice, particularly the independence, accuracy and impartiality of experts and third-party
assessment companies retained by insurers. Section 137.1(3) is therefore satisfied and Dr. Platnick's defamation proceeding
must presumptively be dismissed.
218
Pursuant to s. 137.1(4), however, Dr. Platnick's proceeding may continue if he satisfies a judge that there are grounds
to believe that his case has substantial merit, that Ms. Bent has no valid defence to the proceeding, and that the likely harm
suffered by him is serious enough that it outweighs the public interest in protecting Ms. Bent's expression:
137.1
.....
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
219

Only if all three criteria are met by Dr. Platnick, is his proceeding allowed to continue.

220 In my respectful view, Ms. Bent has a "valid" defence of qualified privilege and is therefore entitled to the relief mandated
by s. 137.1(3), namely the dismissal of Dr. Platnick's defamation action. Given this conclusion, it is unnecessary to consider
whether she also has a valid defence of justification.
221
In Pointes Protection, this Court clarified that a defence is "valid" if it has a "real prospect of success" (para. 60).
To have a "real prospect of success", a defence must be legally tenable, supported by evidence that is reasonably capable of
belief, and have a prospect of success that, while not amounting to a demonstrated likelihood of success, tends to weigh more
in favour of the person being sued (paras. 49-50 and 59-60). Dr. Platnick has the burden of showing that there is a sufficiently
cogent basis in the record and the law to conclude "that the defence, or defences, put in play ... can be said to have no real
prospect of success" (para. 59).
222
The defence of qualified privilege applies "where the person who makes a communication has an interest or a duty,
legal, social, or moral, to make it to the person to whom it is made, and the person to whom it is so made has a corresponding
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interest or duty to receive it" (Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para. 143; Botiuk v.
Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.), at para. 78, both quoting Adam v. Ward, [1917] A.C. 309
(U.K. H.L.), at p. 334). The focus is on the circumstances in which the communication was made. Qualified privilege can be
lost if the communication exceeds the legitimate purposes of the privilege, or if the speaker was predominantly motivated by
malice (Botiuk, at paras. 79-80). The focus at this stage is on the content of the communication, and on the conduct and motives
of the speaker.
223 In this case, the conclusion that Ms. Bent sent her email in circumstances protected by qualified privilege, is supported
by evidence that is reasonably capable of belief and sufficiently compelling to give the defence the necessary likelihood of
success (Pointes Protection, at paras. 59-60). Dr. Platnick has not provided a sufficient basis in the record and the law that
shows otherwise. Ms. Bent was the incoming president of the OTLA, an organization whose members advocate for the fair
treatment of accident victims in the insurance system and routinely act for them in legal disputes against insurers. As presidentelect, Ms. Bent had a clear duty to inform OTLA members about selective and misleading expert reports which disadvantage
the very individuals they advocate for and represent. The OTLA has raised concerns about this problem in public forums and
consultations. Ms. Bent also had a duty to advise OTLA members of ways to protect their clients' interests against unfair
practices by experts and assessment companies. These matters went to the heart of the OTLA's mandate — and, as a result,
to Ms. Bent's role as president-elect.
224 At the time Ms. Bent sent her email, there had already been significant public controversy over the neutrality of experts
retained by insurance companies. Although all experts have a duty to act independently and impartially (White Burgess Langille
Inman v. Abbott and Haliburton Co., [2015] 2 S.C.R. 182 (S.C.C.), at para. 10), concerns have been raised for many years about
experts and assessors who produce selective or misleading reports that "may be the determining factor" in resolving a claim
for insurance benefits (MacDonald v. Sun Life Assurance Co. of Canada [2006 CarswellOnt 11556 (Ont. S.C.J.)], 2006 CanLII
41669, at para. 100; see also paras. 101-3; Burwash v. Williams, 2014 ONSC 6828 (Ont. S.C.J.), at paras. 25-29; Daggitt v.
Campbell, 2016 ONSC 2742, 131 O.R. (3d) 423 (Ont. S.C.J.), at paras. 27-30).
225
Cunningham A.C.J. summarized the problem as follows in the Ministry of Finance's Ontario Automobile Insurance
Dispute Resolution System Review: Final Report (2014):
The problem is obvious. An expert retained by an insurer who supports claimants is unlikely to be retained again. [p. 23]
226
These concerns came to the fore in the two insurance proceedings involving Ms. Bent and Dr. Platnick. Not only
did Ms. Bent have a duty to share such concerns as the president-elect of the OTLA, she had a professional duty as a lawyer
to participate in improving the administration of justice and to share best practices (see Law Society of Ontario's Rules of
Professional Conduct, rr. 2.1-2 and 5.6-1). It was arguably consistent with this duty for her to flag conduct by experts that had
been the source of considerable public concern and controversy in her area of practice.
227
Members of the OTLA Listserv — all plaintiff-side personal injury lawyers — unquestionably had a reciprocal duty
as well as an interest in receiving Ms. Bent's communication. Being alerted to questionable conduct by experts and assessment
companies — and advised of ways to guard against such conduct — was of professional significance to them and especially to
their clients. I cannot see how Ms. Bent or her colleagues could possibly have waived their professional obligation to exchange
such information by joining a Listserv. Whether Ms. Bent and her colleagues were under a duty to share information does not
solely depend on how they ultimately chose to communicate. The very terms and conditions of the Listserv, moreover, clarify that
it was a confidential forum participated in precisely to "obtai[n] counsel, advice and assistance" on issues arising on their files.
228 Ms. Bent's communication, therefore, was made by a person with a professional interest and duty to share the information
with her colleagues, who had a corresponding interest and duty to receive it. This supports the conclusion that her defence of
qualified privilege has a "real prospect of success" based on both the facts and the law.
229
Qualified privilege can, however, be defeated if the communication exceeded the purposes of the privilege or if it can
be shown that Ms. Bent was predominantly motivated by malice.
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230
A defendant cannot rely on qualified privilege if the information communicated is "not reasonably appropriate to the
legitimate purposes of the occasion" (Botiuk, at para. 80; see also Hill, at paras. 146-47). A statement cannot be "reasonably
appropriate" unless it is "relevant and pertinent to the discharge of the duty or the exercise of the right or the safeguarding of
the interest which creates the privilege" (Hill, at para. 146 (emphasis added), citing Adam v. Ward, at p. 321). As Professor
Raymond E. Brown has noted:
Courts take a broad view of a connection between the statement and the privileged occasion; it need not be central to the
topic or occasion but only relevant.
(Brown on Defamation: Canada, United Kingdom, Australia, New Zealand, United States (2nd ed. (loose-leaf)), at p.
13-895; see also Douglas v. Tucker, [1952] 1 S.C.R. 275, at p. 286; Netupsky v. Craig, [1973] S.C.R. 55, at pp. 60-61;
McLoughlin v. Kutasy, [1979] 2 S.C.R. 311, at p. 323; Merit Consultants International Ltd. v. Chandler, 2014 BCCA 121,
60 B.C.L.R. (5th) 214, at para. 30; Wang v. British Columbia Medical Assn., 2014 BCCA 162, 57 B.C.L.R. (5th) 217, at
paras. 99-100; RTC Engineering Consultants Ltd. v. Ontario (Solicitor General) (2002), 58 O.R. (3d) 726 (C.A.), at para.
18; Chohan v. Cadsky, 2009 ABCA 334, 464 A.R. 57, at paras. 105 and 108; Laufer v. Bucklaschuk (1999), 145 Man. R.
(2d) 1 (C.A.), at para. 76; Board of Trustees of the City of Saint John Employee Pension Plan v. Ferguson, 2008 NBCA
24, 328 N.B.R. (2d) 319, at para. 9; Cush v. Dillon, [2011] HCA 30, 243 C.L.R. 298, at paras. 22-23.)
231
Dr. Platnick argued that Ms. Bent exceeded the limits of qualified privilege because it was not "necessary" for her to
identify him by name. The question, however, is whether Ms. Bent's statements were relevant and "reasonably appropriate" in
the circumstances, not whether they were strictly necessary (Hill, at para. 147; Botiuk, at para. 80). A necessity-based approach
would have dangerous and restrictive implications for the defence of qualified privilege. It would effectively exclude from the
defence statements containing specific examples of misconduct, since statements like that can almost always be stripped of
detail and reconstructed without the "unnecessary" examples they previously contained. Courts, for good reason, do not apply
this type of strict editorial scrutiny when evaluating claims of qualified privilege (Brown, at pp. 13-888 to 13-906). As the
British Columbia Court of Appeal magnetically noted, a "person speaking on a privileged occasion should not be regarded as a
tightrope walker without a safety net, with the judge waiting underneath with bated breath hoping for a tumble" (Wang v. British
Columbia Medical Assn. [2014 CarswellBC 1137 (B.C. C.A.)], at para. 99, quoting Birchwood Homes Ltd. v. Robertson, [2003]
EWHC 293 (Eng. Q.B.), at para. 27; see also Tsatsi v. College of Physicians and Surgeons of Saskatchewan, 2018 SKCA 53
(Sask. C.A.), at para. 48).
232
In this case, it is hard to see how Ms. Bent could have exceeded the bounds of her duty to inform OTLA members
of selective and misleading expert reports, by identifying an expert who she reasonably believed to have engaged in precisely
that conduct.
233 The facts Ms. Bent knew when she identified Dr. Platnick clearly connected him to the selective or misleading practices
that Ms. Bent was duty-bound to report to her colleagues, or, for that matter, that her colleagues would have been duty-bound
to report to each other, since those facts went to the heart of their ability to do their jobs for their clients. Not only did Dr.
Platnick's reports, on their face, misrepresent the conclusions of the experts who had clinically evaluated Dr. Carpenter, they
omitted several findings the experts made in reaching conclusions that were favourable for Dr. Carpenter's position.
234
In the Carpenter arbitration, Dr. Platnick produced reports purporting to summarize the findings of the medical experts
who evaluated Ms. Bent's client. Dr. Platnick concluded that the client was not catastrophically impaired and described this
finding as a "consensus conclusion" of the assessment team. The disclosure obtained by Ms. Bent showed that no such consensus
existed; the experts, in fact, were divided, and a single finding of catastrophic impairment would have provided sufficient
grounds for the insurer to accept Dr. Carpenter's claim.
235 Nor was there a disclaimer or other qualifying statement in Dr. Platnick's report indicating that it was a draft. Moreover,
when contacted by Sibley to revisit their findings in light of Dr. Platnick's report, two of the experts refused to endorse his
conclusion or analysis. A third, Dr. King, testified at the arbitration that he had never seen Dr. Platnick's report and had not
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played any role in the report's preparation. This same doctor testified about alterations to his report made without his knowledge
or consent.
236 Dr. Platnick's conduct in the Carpenter arbitration was consistent with his conduct in the prior proceeding involving Dr.
Dua. In a similar context — a catastrophic impairment claim against an insurer which retained experts to conduct an assessment
— Dr. Platnick had again produced a report which Ms. Bent reasonably viewed as misrepresenting the conclusions of a medical
expert who had examined her client. At the time Ms. Bent sent the email, she only had the copy of Dr. Dua's report sent to her
by the insurer. She had no knowledge of a second, amended report, nor did she have any reason to believe that a second report
had been produced. Not only was there no reference to it in the report by Dr. Platnick, the insurer settled on terms consistent
with Dr. Dua's first report.
237 There is, therefore, solid evidentiary support for Ms. Bent's belief that Dr. Platnick had produced selective and misleading
expert reports. Whether this belief was substantially true is the test for justification, a defence which is not the focus of these
reasons. It is not the test for qualified privilege, where what matters is whether communicating her belief to members on the
OTLA Listserv was relevant and reasonably appropriate in the circumstances. Given the compelling evidence in Ms. Bent's
possession, it was clearly relevant and appropriate for her, in fulfilling her duty to protect her colleagues and their clients, to
identify Dr. Platnick, a frequently-retained expert in whose cases it had proven to be especially important to obtain full disclosure
of the insurer's files. Suggesting to her professional colleagues that there was a doctor somewhere in Ontario whose reports they
ought to distrust, would have been a warning without content.
238 It would defeat the purpose of qualified privilege to withhold the defence from Ms. Bent because she chose to identify Dr.
Platnick by name. Qualified privilege exists to acknowledge the benefit of expression which is relevant to protecting the public
interest, including protecting the public from the perpetuation of wrongdoing or injustice. Generic accounts of misconduct,
which do not refer to specific persons (and are therefore not defamatory in the first place) do not require the protection of
qualified privilege. The defence is, necessarily, engaged only when someone is identified. It is precisely in these circumstances
that the shield of qualified privilege is most important, to ensure that communication in the public interest is not inhibited by
fear of a potential lawsuit (Brown, at pp. 13-22 to 13-35).
239
Relying on Hill and Botiuk, Dr. Platnick also argued that Ms. Bent exceeded the purposes of the privilege by not
exercising further investigative diligence before publishing her email. Hill and Botiuk represent very different circumstances.
The defamatory remarks in Hill concerned serious allegations of impropriety against senior Crown counsel, delivered on the
steps of Osgoode Hall with major media outlets present, before the completion of an ongoing investigation into counsel's
conduct. When the remarks were made, there was little evidentiary support for them. The defamatory remarks in Botiuk were
included in documents that many of the defendant lawyers endorsed without reading, and that included claims they knew to
be untrue. In both cases, the need for further investigation was obvious at the time the remarks were made. Neither Hill nor
Botiuk state that a privileged occasion is exceeded when a lawyer declines to supplement what is already a reasonable belief
with a further investigation.
240
Unlike the defendants in Hill and Botiuk, moreover, Ms. Bent's communication was sent to a "restricted
constituency" (Foulidis v. Baker, 2014 ONCA 529, 323 O.A.C. 258 (Ont. C.A.), at para. 46). Ms. Bent sent her email while she
was president-elect of the OTLA through a Listserv restricted to members of the OTLA who practiced plaintiff-side personal
injury law — the precise group of people who had either a duty or interest in receiving her communication. Members of the
Listserv were bound by a wide-ranging undertaking to keep the information "strictly confidential". The unequivocal undertaking
is worth repeating:
CONFIDENTIALITY
I undertake to keep all LISTSERV information, opinions, and comments strictly confidential from all others, including
OTLA members who are not LISTSERV Members, including my law firm partners, associates and staff.

35

I understand that other members of the OTLA rely on my undertaking to fellow members to maintain confidential[ity] in
their decision to use the LISTSERVs.
241
Ms. Bent's email, moreover, ended with a disclaimer which highlighted that the message contained "legally privileged
and confidential information" and that "any review, dissemination, distribution or copying of this communication is prohibited".
242 As lawyers, Listserv members were required by the Rules of Professional Conduct to "strictly and scrupulously fulfill"
their undertakings (r. 5.1-6; see also r. 7.2-11). There was no reason for Ms. Bent to expect that Listserv members would breach
these undertakings and, in so doing, breach their professional obligations. Nothing in the undertakings suggests that Listserv
members were free to ignore their confidentiality obligations based on their personal views about whether a communication is
"potentially defamatory", or relates to "ongoing files". Ms. Bent relied, rightly, on her colleagues honouring their professional
responsibilities. The fact that one of them did not, cannot be used to disintegrate the reality that she was complying with her
own professional duty to protect her clients and those of her colleagues.
243
All of this supports Ms. Bent's defence that she acted in compliance with the purposes of the privilege in that she
provided "appropriate information to appropriate people" using an appropriate means of communication (RTC Engineering, at
para. 18). Neither the record nor the law provides a basis that tends to support Dr. Platnick's position to the contrary (Pointes
Protection, at para. 59).
244
Qualified privilege can also be defeated, however, "if the dominant motive for publishing is actual or express
malice" (Botiuk, at para. 79). Dr. Platnick argued that Ms. Bent was predominantly motivated by malice. Like the motion judge,
I see no merit in this claim.
245

This Court defined "malice" as follows in Hill:
Malice is commonly understood, in the popular sense, as spite or ill-will. However, it also includes ... "any indirect motive
or ulterior purpose" that conflicts with the sense of duty or the mutual interest which the occasion created .... Malice may
also be established by showing that the defendant spoke dishonestly, or in knowing or reckless disregard for the truth.
(para. 145, citing Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067 (S.C.C.), at p. 1099)

246 Malice is determined by examining the "state of mind and motives of the defendant at the time of publication" (Brown, at p.
16-27; see also Peter A. Downard, The Law of Libel in Canada (4th ed. 2018), at pp. 188-89; Jerome v. Anderson, [1964] S.C.R.
291 (S.C.C.), at p. 299; Hodgson v. Canadian Newspapers Co. (2000), 49 O.R. (3d) 161 (Ont. C.A.), at para. 35). The inquiry
focuses on the subjective attitude of the person making the communication, either towards the target of the communication or
towards the truth (see Brown, at pp. 16-3 to 16-10). Malicious motives can include spite or ill-will towards the plaintiff, and
acting with knowing or reckless disregard for the truth (Smith v. Cross, 2009 BCCA 529, 99 B.C.L.R. (4th) 214 (B.C. C.A.),
at para. 34). The party alleging malice has the burden of proving it (Hill, at para. 144) and it is "not a burden that is easily
satisfied" (Brown, at p. 16-204; see also Martin v. Lavigne, 2011 BCCA 104, 17 B.C.L.R. (5th) 132 (B.C. C.A.), at para. 44;
Cimolai v. Hall, 2007 BCCA 225, 240 B.C.A.C. 53 (B.C. C.A.), at para. 29).
247 To establish malice through recklessness, "the evidence must be sufficiently strong to transcend a finding of carelessness
or negligence and demonstrate an indifference to truth or falsity" and thus "no honest belief in [the] truth" (Downard, at p. 183;
see also Laufer v. Bucklaschuk [1999 CarswellMan 565 (Man. C.A.)], at para. 74; Davies & Davies Ltd. v. Kott, [1979] 2 S.C.R.
686 (S.C.C.), at pp. 697-98; Korach v. Moore (1991), 1 O.R. (3d) 275 (Ont. C.A.), at pp. 278-80; Wells v. Sears, 2007 NLCA
21, 264 Nfld. & P.E.I.R. 171 (N.L. C.A.), at para. 44; Horrocks v. Lowe (1974), [1975] A.C. 135 (U.K. H.L.), at pp. 150-53,
per Lord Diplock). It was further explained by Professor Brown as follows:
"Recklessness is ... not to be confused with mere carelessness, impulsiveness or irrationality". Courts have drawn "a
distinction between honest belief formed by carelessness, impulsiveness or irrationality — which does not amount to actual
malice — and a belief based on recklessness, or no belief in its accuracy at all, which does." [Footnotes omitted; p. 16-114.]

36

248
The Court of Appeal held that a "reasonable trier" could conclude that Ms. Bent acted with reckless disregard in
mentioning the arbitration involving Dr. Dua, primarily on the basis that she was in "no position to know what had gone on
between Dr. Dua and Dr. Platnick". But there was no reason for her to suspect that anything had happened between them. As
my colleague notes, Ms. Bent "had no reason to know of a second version of Dr. Dua's report". There was no mention of any
such document by the person best-placed to draw it to counsel's attention — Dr. Platnick — who omitted the existence of a
second version in his report, along with any mention of his interactions with Dr. Dua. The insurer in Dr. Dua's case, moreover,
settled on terms consistent with Dr. Dua's first report, leaving no reason for Ms. Bent to assume that a follow-up report had
been produced with a different conclusion as to catastrophic impairment.
249
Perhaps most significantly, Ms. Bent only referred to the incident involving Dr. Dua after going through a second
arbitration, the one involving Dr. Carpenter, in which Dr. Platnick again produced a report which, on its face, misrepresented the
catastrophic impairment determinations of the medical experts. There is simply no basis, in these circumstances, to conclude
that Ms. Bent acted with carelessness, let alone reckless disregard or indifference to the truth.
250
The Court of Appeal also emphasized Ms. Bent's failure to refer to her notes about the case involving Dr. Dua. Ms.
Bent, however, fully explained why she had no reason to refer to her notes: she remembered the case clearly because her client
was suicidal and there had been significant delay by the insurer. Dr. Dua's first report supports Ms. Bent's description about her
client's serious condition. And the Financial Services Commission of Ontario noted that Ms. Bent's complaint of delay against
the insurer was well-founded. There is therefore nothing in the record to support a finding of malice against Ms. Bent, either
due to recklessness or on any other basis.
251
A final point on malice. The motion judge concluded that there was no evidence to reasonably support the inference
that Ms. Bent acted with malice in publishing her email, a conclusion fully supported by the record. It was his task to assess the
evidence before him and, from his review of the record, to determine the likelihood of Dr. Platnick's establishing malice at trial.
His conclusions are entitled to deference since, as this Court has said, appellate deference is not limited to proceedings involving
viva voce testimony (Housen v. Nikolaisen, [2002] 2 S.C.R. 235 (S.C.C.), at paras. 24-25). "[N]umerous policy reasons" support
a deferential stance to first-level decision-makers — including "[l]imiting the [n]umber, [l]ength and [c]ost of [a]ppeals", a
central policy objective underpinning the s. 137.1 regime (paras. 16 and 32; see also Courts of Justice Act, s. 137.3; Ministry
of the Attorney General, at pp. 5 and 18). Moreover, showing deference to the assessments of a motion judge that involve a
review of the record, absent an error of law or palpable and overriding error of fact, is the approach this Court has endorsed
for summary judgment motions (Hryniak v. Mauldin, [2014] 1 S.C.R. 87 (S.C.C.), at para. 81). I see no reason for having a
different one for motions under s. 137.1.
252
Based on the foregoing, Ms. Bent's defence of qualified privilege has a "real prospect of success", the standard this
Court endorsed in Pointes Protection. As a result, Dr. Platnick's defamation action must be dismissed.
253
Nonetheless, there are aspects of the weighing test set out in s. 137.1(4)(b) worth exploring in light of my colleague's
conclusion that the weighing exercise favours Dr. Platnick.
254

Section 137.1(4)(b) states:
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,
.....
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.

255
The first part of the weighing exercise is the harm "likely to be or have been suffered" by the party bringing the
proceeding. Harm must have occurred "as a result of" the expression of the party being sued.
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256
Ms. Bent's email was sent on a confidential Listserv to members of the OTLA. The bulk of the harm alleged by Dr.
Platnick, however, occurred because of the leak of the email. The answer to whether the harm caused by the leak of the email
was "a result of [Ms. Bent's] expression" depends on whether Ms. Bent could be held legally liable for the leak.
257
As a general rule, "a person is responsible only for his or her own defamatory publications, and not for their repetition
by others" (Brown, at pp. 7-51 to 7-61; see also Crookes v. Wikimedia Foundation Inc., [2011] 3 S.C.R. 269 (S.C.C.)). There is
an exception where the "republication is the natural and probable result of the original publication" (Black v. Breeden, [2012]
1 S.C.R. 666 (S.C.C.), at para. 20, referencing Raymond E. Brown, The Law of Defamation in Canada (1987), vol. 1, at pp.
253-54). The reasonable foreseeability of the leak of the email is therefore key.
258
The Listserv was exclusively comprised of OTLA members all of whom were bound not only by a confidentiality
undertaking not to disclose the information, but also by Ontario's Rules of Professional Conduct, which emphasize the
importance of lawyers' abiding by their undertakings. To suggest that Ms. Bent ought to have foreseen that Listserv members
— all lawyers — who were bound by a confidentiality undertaking would breach that undertaking in possible violation of
their professional obligations, amounts to asserting that a lawyer cannot reasonably expect another lawyer to honour his or her
undertaking to protect confidential or privileged information.
259 This amounts to a presumption of professional misconduct. And, in effect, it suggests that lawyers can be held liable for
the professional misconduct of colleagues whom they trusted, on reasonable grounds, to act in accordance with their professional
duty to "strictly and scrupulously fulfill" their undertakings to protect confidential information. That, in my respectful view,
would rupture the foundation of the expectations lawyers have in their communications with one another on behalf of their
respective clients.
260
Any harm resulting from the leak, therefore, was caused by unforeseen and unforeseeable communication by others,
not by Ms. Bent sending the email to its intended audience of lawyers on the Listserv.
261
The second part of the weighing exercise is the public interest in protecting Ms. Bent's expression. Ms. Bent's email
addressed matters of critical importance to the administration of justice. Her experience in the two proceedings involving Dr.
Platnick illuminated the practices of an expert who frequently acts for insurers and whose summary reports she reasonably
believed did not accurately and fully represent the clinical evaluations conducted during the claims assessment process.
Communicating this information to members on the OTLA Listserv — and advising them to always obtain full disclosure of
insurers' files — encouraged protective disclosure practices for lawyers and alerted them to be cautious in their dealings with
assessors and with insurers' experts.
262 There is also a broader public interest in protecting Ms. Bent's expression. Permitting a $16.3 million defamation lawsuit
to proceed against her in these circumstances would produce a considerable chilling effect. Lawyers — or for that matter any
professional — with reasonable grounds to believe they have seen or experienced misconduct, will be significantly inhibited in
their ability to communicate that cautionary information to others, even on a confidential basis. There was, as the motion judge
identified, evidence that Dr. Platnick's lawsuit has already had such a chilling effect.
263
Amplifying the risk of a chilling effect is Dr. Platnick's excessive claim for damages in the amount of $16.3 million, a
clear reflection of the "punitive or retributory purpose" which is the hallmark of a classic SLAPP suit (Pointes Protection, at
paras. 78-81). This informs why allowing his proceeding to continue would undermine the public interest by deterring future
expression (paras. 80-81).
264
This is not a question of encouraging the needless defamation of individuals or discouraging reasonable due diligence,
as Dr. Platnick claims. It is a question of ensuring that the goals of the legislation are preserved, by protecting individuals from
liability for holding others to account when they reasonably believe misconduct has occurred. There is no doubt that reputation
should be protected from gratuitous attacks, but sometimes, as in this case, protecting expression on matters of public interest
outweighs the harm to individual reputation. If the powerful vision of s. 137.1 set out in Pointes Protection is to be given
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meaningful effect, vindication of reputation — a value engaged in all defamation cases — cannot be allowed to overwhelm
the analysis and goals mandated by the statute.
265

This brings us finally to Dr. Platnick's motion to admit fresh evidence.

266 Dr. Platnick has submitted a package of "fresh evidence" in a 214-page motion record, which includes an assortment of
unsworn correspondence, pleadings in related lawsuits, and proposed amendments to those pleadings.
267
Most of the material is clearly irrelevant and inadmissible. 10 What is left are two unsworn letters sent by email
from counsel for the Insurance Business magazine to counsel for Dr. Platnick. In these emails, counsel for the magazine
conveys information from the magazine's then-associate editor, who claims that he interviewed Ms. Bent prior to the magazine's
publishing her confidential communication in an article in its December 29, 2014 issue.
268

There was no reference to an interview with Ms. Bent in the article.

269
Dr. Platnick first tried to admit these emails after the hearing of Ms. Bent's motion to dismiss his lawsuit on the merits
and while Dunphy J.'s decision was under reserve. The motion judge refused to admit the evidence, describing the attempt to
do so as a "clear abuse of process" (2016 ONSC 7474 (Ont. S.C.J.)). The Court of Appeal noted that "the motion judge's order
involved the exercise of his discretion to control the proceedings before him and [Dr. Platnick] offers no basis upon which this
court could properly interfere with the exercise of that discretion".
270 Before this Court, Dr. Platnick has renewed his attempt to admit the two emails as fresh evidence. To succeed, he must
satisfy each element of the test in R. v. Palmer (1979), [1980] 1 S.C.R. 759 (S.C.C.):
(1) The evidence should generally not be admitted if, by due diligence, it could have been adduced at trial provided that
this general principle will not be applied as strictly in a criminal case as in civil cases ....
(2) The evidence must be relevant in the sense that it bears upon a decisive or potentially decisive issue in the trial.
(3) The evidence must be credible in the sense that it is reasonably capable of belief, and
(4) It must be such that if believed it could reasonably, when taken with the other evidence adduced at trial, be expected
to have affected the result. [p. 775]
271
If we admit into the 15-volume appeal record before this Court these 2 unsworn and untested emails, emails relating
to issues that were, from the day Dr. Platnick brought his defamation action, live and in serious dispute but unchallenged and
unexplored by him, and emails that were rejected as fresh evidence 4 years ago by the motion judge, then we are essentially
declaring that the Palmer test does not apply in appeals of s. 137.1 motions before our Court. The emails, in my respectful
view, are neither "fresh" nor "evidence".
272 The first requirement for the admission of fresh evidence under Palmer is that due diligence has been demonstrated, that
is, whether Dr. Platnick could have obtained the emails prior to the hearing before Dunphy J. had he made reasonable efforts
(Palmer, at p. 775; R. v. Sipos, [2014] 2 S.C.R. 423 (S.C.C.), at para. 29). The question is not, as Dr. Platnick claims, whether
the emails were actually in his possession before the hearing.
273
The unadorned chronology makes clear that no efforts, let alone reasonable ones, were made to get evidence about the
disputed interview before the motion hearing. Dr. Platnick started his defamation action on January 27, 2015, 17 months before
the hearing of Ms. Bent's motion to dismiss. Dr. Platnick himself put the issue of an interview in play in his statement of claim:
The defendant, Bent gave an interview to the Insurance Business Magazine to bring further attention to the defamatory
communication and maximize the harm, injury, embarrassment and humiliation to the plaintiff and his family;
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The defendants knew that the Insurance Business Magazine reached a large and particularly important audience for the
plaintiff and that the on-line version of its article ... was still widely accessible ....
274

In her statement of defence, filed on March 31, 2015, Ms. Bent expressly denied giving such an interview:
... Ms. Bent denies providing an interview to Insurance Business Magazine in respect of the Confidential Communication
and/or authorizing the publication of the Confidential Communication to Donald Horne for an article appearing in the
December 29, 2014 issue of Insurance Business.

275 On April 27, 2016, Ms. Bent commenced the process to dismiss Dr. Platnick's action by way of a motion pursuant to s.
137.1. In her supporting affidavit, she once again denied giving an interview to the magazine.
276
On April 28, 2016, following a scheduling hearing with the motion judge, the parties were given a hearing date and a
timetable to file their materials. In none of his numerous objections to the timetable did Dr. Platnick's counsel mention the need
for more time to pursue evidence about the existence of an interview.
277
On June 6, 2016, Ms. Bent was cross-examined on her affidavit. The issue of the interview was not raised by Dr.
Platnick's counsel. There is, in fact, no indication that he took steps to obtain relevant information or evidence about it from
anyone at the magazine or its representatives in the two months between the filing of Ms. Bent's motion to dismiss and the
hearing on June 27, 2016. Nor at any other time before then did he follow up on the obvious conflict in the pleadings about
the existence of an interview.
278 On June 13, 2016, the magazine filed its statement of defence in the related defamation proceeding started by Dr. Platnick
for its republication of Ms. Bent's email. The claim was for $16.3 million in damages. The statement of defence contained
two sentences stating that the magazine's associate editor had sought and obtained Ms. Bent's permission before publishing her
email as part of an article in the magazine.
279
When the hearing before Dunphy J. took place two weeks later on June 27, 2016, Dr. Platnick did not mention the
reference to an interview in the magazine's statement of defence, let alone request an adjournment to pursue further evidence
on that basis.
280
It was not until July 5 — over three weeks after the magazine filed its statement of defence — that counsel for Dr.
Platnick corresponded by email with counsel for the magazine. Two of the emails from these exchanges are the subject of Dr.
Platnick's motion to admit fresh evidence. In them, counsel for the magazine claims that the magazine's associate editor told
him that he sent an email to Ms. Bent attaching the article which referenced Dr. Platnick, and then had a discussion with Ms.
Bent in which she acknowledged being the author of the email in the article and voiced no objection to its publication.
281 On November 8, 2016, over four months after the motion hearing and while the decision was under reserve, Dr. Platnick
sought to enter these emails into the record as fresh evidence. The motion judge denied the motion, stating:
The plaintiff had 18 months to pursue that issue before argument of the s. 137.1 motion on its merits on June 27, 2016. The
issue of the alleged "interview" given [b]y Ms. Bent and Ms. Bent's position with respect to it was plainly joined in the
pleadings by March 31, 2015. It was also squarely raised in Ms. Bent's affidavit filed on this motion that that affidavit was
the object of cross-examination .... Dr. Platnick's failure to cross-examine on that issue reflects his own tactical choices
but cannot form the basis of a last-minute request to open new avenues for resisting the making of an order under s. 137.1
of the CJA. Permitting such a late amendment would substantially frustrate the intent of s. 137.1(6) in my view and ought
not to be permitted.
.....
The fact of the matter is that (i) all of the fresh allegations are matters that were either known or readily discoverable by
the plaintiff in the 18 months between his action being commenced and the hearing of the motion to dismiss it; and (ii) all
or substantially all of the matters raised in the amended pleadings are addressed in the pleadings already or referenced in
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the record that was already before me on June 27, 2016. The proposed amendments can form no basis to request argument
on the motion to be re-opened or the process to be started afresh.
.....
Is it otherwise in the interests of justice that I allow the evidence to be filed at this stage? In my view it is not. To the
contrary, allowing these two affidavits to be added to the record of a motion already fully-argued and taken under reserve
would be a clear abuse of process. [Emphasis in original.]
(paras. 36, 38 and 72; see also paras. 44-46 (CanLII))
282 No opportunity was ever taken — or sought — by Dr. Platnick to determine whether Ms. Bent gave either an interview
to the magazine or her permission to publish the email. Dr. Platnick was served with Ms. Bent's motion to dismiss his lawsuit
15 months after filing his statement of claim. In that time, he took no steps to pursue evidence about an interview the existence
of which he himself had raised in his pleadings. Even after Ms. Bent filed her motion to dismiss, Dr. Platnick made no efforts
to obtain evidence about whether there had been an interview until well after the conclusion of the hearing of the motion on
its merits and then only by way of untested emails.
283
Dr. Platnick has offered no reasonable explanation for why he did not pursue the contested issue of the existence of
an interview.
284
Dr. Platnick claims that he was only alerted to this issue after reviewing the magazine's statement of defence. But it is
hard to see how the magazine's pleading brought something to his attention that he himself had raised in the statement of claim
he had filed 15 months earlier. The fact that there are expedited timelines does not explain the absence of any efforts at any
time to pursue the issue, or ask for an adjournment to do so.
285
Dr. Platnick also argued that since Ms. Bent had denied having an interview with the magazine in her statement of
defence, he had no reason to cross-examine her about it. But conflicts in the parties' pleadings are precisely the sorts of issues
that are meant to be explored in cross-examination.
286
Finally, Dr. Platnick argued that there was no judicial guidance on interpreting s. 137.1 when he prepared his motion
record. But even on a plain reading of the legislation, Dr. Platnick had to be aware that he was required to prove that Ms.
Bent had no valid defences and that he had suffered harm as a result of her expression. Given the nearly 1000-page record he
submitted for the motion hearing, there is no doubt that Dr. Platnick understood the importance of providing evidence on these
issues. Yet even though he challenged the defences available to Ms. Bent on several grounds, he did not do so on the issue of
the existence of an interview, the basis of his seeking to introduce fresh evidence. He clearly regrets his decision to leave this
issue unexplored, but as the motion judge noted, "Regrets about arguments not made and evidence not led are part of the life
of an advocate .... [D]ecisions must be made and hearings must end."
287

There is, in short, no evidence of anything approaching due diligence in this case.

288 The importance of a finding of lack of due diligence varies by context (Palmer, at p. 775; Donald J. M. Brown, with the
assistance of David Fairlie, Civil Appeals (loose-leaf), at pp. 10-19 to 10-21). In the context of a s. 137.1 motion, it seems to me
that an approach is necessary that aligns with the purposes of the legislation. The timelines imposed by s. 137.2, the prohibition
on amending pleadings without leave in s. 137.1(6), and the direction in s. 137.3 that appeals be heard "as soon as practicable",
are all reflections of the overarching goal of expediting proceedings. These are statutory directions, not inconveniences to be
circumvented by the subsequent attempt to admit evidence a party could have discovered through reasonable efforts. It would
"undermin[e] the rationale" of the legislative regime if parties could "ignore the obligation to produce evidence of merit before
the trial court, and then rely on a fresh evidence application on appeal to defeat summary dismissal" (McDonald v. Brookfield
Asset Management Inc., 2016 ABCA 375 (Alta. C.A.), at para. 21).
289
Aggravating this concern in the present case, is the fact that admitting the emails would require the Court to overturn
the factual findings of the motion judge. The motion judge exercised his discretion not to admit the evidence on the basis that it
was "readily discoverable" well before the motion hearing, and that Dr. Platnick had not offered a "reasonable explanation" for
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failing to place such evidence before the court at least by the time he cross-examined Ms. Bent (emphasis added). The motion
judge explained at length why Dr. Platnick had not exercised due diligence in pursuing the emails which he now claims to be
critical to resolving these appeals. The motion judge noted, correctly, that the possibility of an interview was "plainly joined in
the pleadings" many months before the motion hearing; that Dr. Platnick had taken no steps to pursue evidence about the issue
for 18 months; that he had failed to cross-examine on the issue; and that he had not sought leave to file any relevant evidence
at the motion hearing even though the magazine had filed its statement of defence 2 weeks before the hearing started.
290 Disregarding the findings of the motion judge would frustrate the goals of s. 137.1. Allowing parties a perpetual right to
try to have previously-rejected evidence admitted will, with respect, encourage more attempts to "broaden the field of combat"
on appeal (Public School Boards' Assn. (Alberta) v. Alberta (Attorney General), [2000] 1 S.C.R. 44 (S.C.C.), at para. 10) — the
inverse of the legislature's intent to ensure expedited proceedings under s. 137.1.
291
Due diligence protects against dilatory evidence-gathering that interferes with the expeditious and fair resolution of
proceedings. Concerns about fairness are heightened when, as here, a party makes no efforts to pursue a relevant issue raised
in their own pleadings until after they have had the benefit of having their case tested at a hearing.
292 Like the Court of Appeal, I see no basis for interfering with the motion judge's exercise of discretion. I would, accordingly,
refuse to admit the emails on the basis of lack of due diligence.
293 The emails, in any event, do not represent "credible" evidence, that is, evidence "reasonably capable of belief". They are
unsworn and untested. In addition, the statements from counsel for the magazine about statements by the magazine's associate
editor, are double hearsay from a party embroiled in a $16.3 million lawsuit against Dr. Platnick in which his "discussion" with
Ms. Bent was a potentially decisive issue.
294 Controversial, untested evidence on matters "that concern the immediate parties" and purport to "disclose who did what,
where, when, how and with what motive or intent" should not be admitted either as fresh evidence, or as evidence, period. The
Court has refused to admit such evidence even where it related only to background legislative facts (Public School Boards'
Assn., at para. 16).
295
The claims about the existence of an "interview", moreover, are directly contradicted by the evidence properly in
the record, and are uncorroborated by any objective evidence. The magazine article itself, for example, does not mention any
communication with Ms. Bent, and there is no record of her being interviewed by anyone at the magazine.
296 Finally, the emails cannot reasonably be expected to have affected the result of Ms. Bent's motion to dismiss Dr. Platnick's
defamation case. Because they contain untested hearsay, the emails would not have been admissible for the truth of their contents
(see Bukshtynov v. McMaster University, 2019 ONCA 1027 (Ont. C.A.), at paras. 24-25; Graham Underwood and Jonathan
Penner, Electronic Evidence in Canada (loose-leaf), at pp. 13-13 to 13-16). And, in any event, they address almost none of
the issues relevant to qualified privilege. They do not address whether Ms. Bent's communication was made in circumstances
attracting qualified privilege, nor do they assist in resolving whether sending that message to Listserv members was reasonably
appropriate in the circumstances. They have negligible probative value in establishing Ms. Bent's state of mind nearly two
months before the republication of her email by the magazine, and are entirely consistent with Ms. Bent's honest belief in the
truth of her comments and the reasonableness of those beliefs.
297
Even on the narrow issue of republication, the emails do not undermine the "real prospect" that Ms. Bent's defence of
qualified privilege will succeed at trial. At its highest, Dr. Platnick's argument for how the evidence could be expected to affect
the result is this: the emails might lead to admissible evidence at trial from the magazine's associate editor about a possible
discussion he had with Ms. Bent; which might be accepted by a trier of fact despite minimal corroboration and despite Ms.
Bent's denial of such a discussion; which might, depending on the details of the discussion, allow a trier of fact to infer that
Ms. Bent implicitly authorized republication; which might result in Ms. Bent being held responsible for the content of an article
which, in any event, was not published until after most of the harm alleged by Dr. Platnick had occurred. This speculative line
of reasoning could not possibly have affected the motion judge's decision to dismiss Dr. Platnick's lawsuit.
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298 The admission of fresh evidence on appeal is an "exceptional" step (R. v. M. (P.S.) (1992), 77 C.C.C. (3d) 402 (Ont. C.A.),
at p. 411). The Palmer criteria reflect a "broader judicial policy to achieve finality on the factual record at the trial level, with
very limited exceptions" (Public School Boards' Assn., at para. 10; see also Iroquois Falls Power Corp. v. Ontario Electricity
Financial Corp., 2016 ONCA 271, 398 D.L.R. (4th) 652 (Ont. C.A.), at para. 49). The matters in issue between the parties are
supposed to "narrow rather than expand as [a] case proceeds up the appellate ladder" (Public School Boards' Assn., at para. 10).
299 Admitting the two emails would do exactly the opposite. It would require the Court to overturn the exercise of discretion
by the motion judge, ignore Dr. Platnick's demonstrable lack of due diligence, and accept unsworn, untested, hearsay evidence,
all to obtain information that would not, in any event, have affected the result of Ms. Bent's dismissal hearing. Such an outcome,
in my respectful view, would not only frustrate the purposes of s. 137.1, it would inexplicably depart from our jurisprudence
on the admission of fresh evidence.
300

I would therefore dismiss the motion to adduce fresh evidence.
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I would allow the appeals with costs throughout.
Appeal dismissed; motion granted in part.
Pourvoi rejeté; requête accordée en partie.

Footnotes
1

Dunphy J. of the Ontario Superior Court referred to the date of the email as November 14, 2014, in his reasons: 2016 ONSC 7340,
136 O.R. (3d) 339. The correct date is November 10, 2014.

2

Sibley & Associates has also been referred to as Sibley SLR and SLR Assessments.

3

Strategic Lawsuit Against Public Participation.

4

Dr. Platnick has provided this Court with evidence that the term "consensus" is a misnomer because the requirement to obtain a
"consensus" and the signatures of the medical assessors is a vestige of an antiquated statutory regime that was legislatively repealed
in 2006. The current SABS regime no longer requires a consensus, and Ms. Bent — being the president-elect of the OTLA and
familiar with the SABS — would have known that Dr. Platnick was not actually mispresenting the existence of a medical consensus.
In fact, it might have been plainly understood that no medical consensus on SABS classification could have possibly existed given the
unfamiliarity of the four medical assessors from Nova Scotia with Ontario's SABS regime (one of the medical assessors even stated
that the SABS criteria he was mandated to use were "outdated" and not "appropriate"): A.R., vol. V, at p. 182. Thus, there are grounds
to believe that Ms. Bent's statement that Dr. Platnick misrepresented a medical consensus is not substantially true.

5

Section 22 of the Libel and Slander Act provides that "[i]n an action for libel or slander for words containing two or more distinct
charges against the plaintiff, a defence of justification shall not fail by reason only that the truth of every charge is not proved if the
words not proved to be true do not materially injure the plaintiff's reputation having regard to the truth of the remaining charges".

6

The motion judge referred to Dr. Platnick's "client" in making this argument. It is unclear whether the motion judge was referring to
the vendor company or the insurer, which are different companies. While the insurer has an economic interest in a non-catastrophic
impairment designation, the vendor company has no such economic interest, as it is not a party to an insurance arbitration. Dr.
Platnick is retained by the vendor company, not by the insurer. Further, the company might be more appropriately characterized as
Dr. Platnick's employer rather than as his "client". It is therefore unclear whether the motion judge's characterization is accurate in
any sense, which evidences a misapprehension of the evidence that I hope to clarify by means of this footnote.

7

At trial, a judge or jury might reasonably come to the conclusion that privilege does attach to the occasion upon which Ms. Bent's
communication was made. However, it is not necessary to decide this point on this s. 137.1 motion, so I do not endeavour to do so,
and therefore I do not foreclose either conclusion.
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8

The motion judge found that Dr. Platnick's allegation that Ms. Bent gave an interview "was supported by no evidence whatsoever
and appears on its face to be manifestly untrue": Sup. Ct. reasons, at paras. 24-25. While he did not have the KMI Letters before him,
to the extent that his s. 137.1(4)(b) analysis depended on that finding, it cannot be given deference.

9

These timelines are set out in s. 137.2.

10

The letter from Dr. Dua has no relevance to whether Ms. Bent has a valid defence of qualified privilege.
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Please see paras 86-87.
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Mew J.:
1

The individuals involved in this defamation action are two well-known diet doctors.

2 The plaintiffs, Dr. Stanley Bernstein and Post Road Health & Diet Inc., allege that the defendant, Dr. Pat Poon, has defamed
them in two editions of a book authored by Dr. Poon, extracts from his book that were published on a website and in an interview
given by Dr. Poon to a Chinese language television programme.
3
The essence of the allegations made by the plaintiffs is that Dr. Poon criticised a diet created by Dr. Bernstein and known
as the "Bernstein Diet" as akin to starvation, saying that it causes muscle wasting, stating that it ultimately gives rise to a weight
gain rather than loss and calling Dr. Bernstein "commercial" and not interested in curing disease.
4
Dr. Poon asserts that his statements amount to no more than an expression of opinion about a commercial product (the
Bernstein Diet) and as such, do not defame the plaintiffs, and that this action is a strategic lawsuit by the plaintiffs to stifle
criticism of Dr. Bernstein's "cash cow".
The Parties
Dr. Stanley Bernstein
5 Dr. Stanley Bernstein started in family practice in Toronto after graduating from medical school in 1966. He developed an
interest in dieting techniques and co-morbid diseases associated with being overweight. He attended meetings of the American
Society of Bariatrics, took a number of other courses and read widely. Around 1972, Dr. Bernstein's family practice started
to morph into a weight loss practice. He opened a second clinic in 1973 and more clinics as demand increased. The plaintiffs
currently operate 62 clinics known as the Dr. Bernstein Health & Diet Clinics in Ontario, Alberta and British Columbia. Dr.
Bernstein estimates that over approximately 40 years his clinics have treated between 400,000 and 500,000 people. The clinics
currently treat approximately 9,000 individuals each Monday, Wednesday and Friday and "several thousand" more on Tuesdays
and Thursdays when new patients are seen and some of the old ones come in. The services offered by the plaintiffs are not
covered by provincial health care plans.
6

In Dr. Bernstein's own words,

1

The basic principle of the diet is it's a reduction in calories, it's a low fat diet, it is a limited carbohydrate diet and it is
a normal protein intake diet.
7
Each clinic has a physician and nurses on staff. Dr. Bernstein has personally written all of the protocols. He trains the
physicians who work in the clinics. He serves as the medical director of the Dr. Bernstein Health & Diet Clinics. Dr. Bernstein
admits that he treats only a handful of dieters directly. He has never met the vast majority of his dieters. However, he gets charts,
emails and information on the Clinics' dieters, claiming to answer between 50 and 100 emails and phone calls every day.
8
Dieters who follow the Bernstein Diet receive a diet manual and a recipe book. The diet manual contains "The 20
Commandments - Vital Instructions" which, as the first "commandment" explains, are rules to be followed exactly, and upon
which the dieter's success depends. The programme includes thrice weekly visits to the clinic for monitoring and administration
of vitamin B injections. Patients are also provided with a recipe book entitled Dr. Bernstein's Simply Sensational Diet Recipes.
9
Dr. Bernstein's evidence at trial was that the daily caloric intake of dieters who follow the Bernstein Diet is typically
between 850 and 950 calories (this is disputed by Dr. Poon who says it is lower). The diet generally allows two daily servings of
proteins. In addition, patients are placed on daily oral multiple vitamins, a potassium supplement and other vitamins as required,
in addition to the vitamin B injections administered at the clinic. The exact content of these injections is not disclosed on the
basis that it is proprietary information.
10

At the regular thrice-weekly visits, in addition to the administration of vitamin injections, a nurse will:
a. assess the dieter's weight and blood pressure;
b. perform a urinalysis;
c. assess the dieter's food diary which sets out everything the dieter has eaten since his or her last visit;
d. assess how the dieter is feeling;
e. discuss any relevant behaviour modification techniques;
f. retrieve blood samples for testing when appropriate.

11 Dieters are seen by a physician approximately every two weeks. The physician will assess the dieter's weight loss to ensure
that it is appropriate, and will apply food and vitamin changes if necessary. Co-morbid diseases are also monitored as indicated.
12 Once a dieter achieves the desired weight loss, he or she can transition to a maintenance programme. Individuals continue
to come in to the clinic weekly for a minimum of two months, with more food being introduced each week until it is determined
how much can be consumed while keeping the new weight stable. Ideally the individual is then followed for another 10 months
(although not all dieters continue with clinic visits for that length of time).
13

According to Dr. Bernstein's Diet Manual, the Bernstein Diet works because:
.... we can stimulate the body to break down fat faster than normal - thus releasing stored energy and food value. Combine
that with a well-balanced controlled food intake and you get more than adequate nutrition without hunger. The weight
loss is supervised through almost daily monitoring by nurses and doctors who check your progress and health. There's
no guesswork involved.

As to the long-term prospects:
.... with the correct Maintenance Program, nutritional education and supervision, there is an excellent prospect of keeping
the weight off permanently.

2

Most other diet programs don't mention it, but their long-term success rate is less than 5% - due to inadequate diet
procedures. Yet the large majority of Dr. Bernstein's patients reach their body weight goals and stay there.
Post Road Health & Diet Clinics
14
The corporate plaintiff is owned by what Dr. Bernstein described as an "intricate family trust" over which he exercises
full control. It is not a health professional corporation as described in the Regulated Health Professions Act, 1991, S.O. 1991,
c. 18 or related legislation. The statement of claim asserts that the corporate plaintiff owns and operates weight loss clinics "at
which obese patients are treated under medical supervision with the Bernstein Diet". Dr. Bernstein's evidence was that there is
really no difference between himself and the corporate plaintiff:
.... the practice is run as if it was my practice.
Dr. Pat Poon
15
Dr. Poon obtained a Ph.D. in clinical biochemistry before entering medical school. He started his medical practice in
1988 as a family physician in Richmond Hill. He soon noticed that a lot of his patients wanted to lose weight. Dr. Poon did
not know how to counsel them. He began to develop an interest in nutrition. He attended conferences and read a lot. In 2005
he took an examination administered by the University of Alabama to obtain a physician nutritionist specialist qualification.
For the past 18 years, the treatment of obesity has been the focus of his medical practice. He speaks at medical conferences
on issues relating to nutrition and obesity.
16 Dr. Poon currently has four offices in the Greater Toronto Area where, with 15 other physicians, he treats obesity and its
related complications. All of his patients are referred to his clinics by other physicians.
17 He is the author of a book, Dr.Poon's Metabolic Diet, which is currently in its third edition. Dr. Poon says that he wrote his
book with a broad objective of educating the medical community on diet and nutrition and to assist his existing obese patients.
Dr. Bernstein asserts that Dr. Poon published his book to promote his own diet and, in doing so, to criticise other diets, including
the Bernstein Diet.
18

Dr. Poon also maintains a website.

Circumstances Giving Rise to the Plaintiffs' Claims
19
In 2008, Dr. Bernstein became aware of the references to the Bernstein Diet in Dr. Poon's book through a patient at one
of his clinics. He subsequently purchased a copy of the second edition of Dr. Poon's book. Having done so, he became aware
that extracts from Dr. Poon's book were also available on his website. Dr. Bernstein then instructed solicitors to provide notice
before action as required by section 5(1) of the Libel and Slander Act, R.S.O. 1990, c.L.12.
20
This action, commenced in September 2008, was initially concerned with allegedly defamatory statements contained
within the second edition and on the website. However, in 2009, Dr. Poon gave an interview to a Chinese language television
programme in which he discussed the Bernstein Diet. Shortly thereafter, a recording of that television programme was posted on
Dr. Poon's website. Then, in 2010, Dr. Poon published a further edition of his book. Although both the second and third editions
of the book had chapters entitled "Pros and Cons of Different Diets", whereas in the second edition there had been a specific
heading "Dr. Bernstein's Diet", in the third edition the corresponding heading was "Doctor Supervised Very Low Calorie Diet".
It is not, however, disputed that this portion of the third edition pertains to the Bernstein Diet.
Some Context
21

Context is an important consideration in various aspects of the law of defamation.

3

22 This dispute arises at one of the many intersections between business and profit on the one hand, and health and wellness
on the other. Both the plaintiffs and the defendant are, financially, the beneficiaries of the burgeoning needs and demands of
an increasingly obese population. While the plaintiffs are openly commercial and not dependent on public health care funding,
the defendant, whose clinics see patients mainly on referral from other healthcare practitioners under the auspices of publicly
funded healthcare, acknowledged that he has augmented the income from his medical practice through the sales of his books.
23
Until this lawsuit brought them together, Dr. Bernstein and Dr. Poon had never met. Nor, other than through lawyers'
letters, had they ever communicated with each other. Dr. Bernstein had never heard of Dr. Poon until the patient alerted him
to the references to the Bernstein Diet in Dr. Poon's book.
24
Dr. Poon testified that he had reviewed the charts of 47 of his patients who, when registering with Dr. Poon, had listed
the Bernstein Diet as a diet they had previously tried. He acknowledged that none of these charts showed how long any of these
patients had been on the Bernstein Diet, nor what they had weighed when they started the Bernstein Diet, or how much weight
they had lost, or how they had felt while they were on the Bernstein Diet. Nor did the charts indicate to what extent, if at all,
the patients' co-morbid diseases were managed while they were on the Bernstein Diet. Dr. Poon did acknowledge that none of
these patients had presented with muscle wasting.
25 Dr. Poon obtained through patients copies of the Dr. Bernstein Diet Manual and Dr. Bernstein's Simply Sensational Diet
Recipes as well as Bernstein Diet flyers, Bernstein Diet Tune-Up Manuals, a Bernstein Diet Maintenance Plan Manual, former
Bernstein dieters' food logs and sample menus. He also consulted various medical texts which he had access to and read articles
that were publicly available, including a published article by Sarah Scott in Chatelaine magazine and an article on the CBC
Marketplace website. He claims that he gave more weight to information that came from objective and "expert" sources than
information which did not.
26 Dr. Poon also made his own calculations of the number of calories in the Bernstein Diet based on the sample menus that
he obtained using what he said were recognised and accepted methods.
27

These, then, were the sources that Dr. Poon says informed the sections of his book that discussed the Bernstein Diet.

28
Dr. Poon's book is available in some public libraries. Ten thousand copies of the second edition were printed. The book
was self-published. Copies were sold for $22 each in Dr. Poon's offices and through his website. He estimates that he gave away
around 500 copies. The third edition was published by Ontario Nutrition Company Incorporated in 2009. Ontario Nutrition
has sales points in each of Dr. Poon's offices which sells copies of the book. Of the 20,000 copies of the book printed, around
12,000 remain unsold.
29 Although Dr. Poon has not made any direct profit from sales of the third edition, he acknowledged that he has a business
relationship with Ontario Nutrition. In addition to Ontario Nutrition selling copies of the third edition out of stores in each of Dr.
Poon's offices, as well as from a store in Scarborough, and on its website, Ontario Nutrition's website had a link to Dr. Poon's
website, and patients of Dr. Poon who wished to purchase diet supplements could do so from Ontario Nutrition.
30
Dr. Poon expressly acknowledged that his books promote his diet and criticise other diets. In that regard, Dr. Poon
acknowledged that "half of the objective of [his] book is to promote [his] diet."
31
There were only three witnesses at trial. Dr. Bernstein for the plaintiffs; Dr. Poon and Sarah Scott, a journalist, for the
defendant. Neither side called expert evidence.
32

The Bernstein Diet has been the subject of media attention on several occasions over the years.

33 Sarah Scott's article, "I lived on 640 calories a day!" was published in Chatelaine magazine in April 2004. Ms. Scott, who
had previously slimmed down "the Weight Watchers way", heard about the Bernstein Diet from a friend, who recommended it,
and decided to try it. In addition to taking the diet herself, Ms. Scott undertook a review of medical literature and interviewed
people who were experts to help her understand what she had read in the medical literature.
4

34 While preparing her article, Ms. Scott had three days from her food diary reviewed by Leslie Beck, a dietician, who told
her that her daily caloric intake was 640 calories. Dr. Bernstein acknowledged, with the qualification that he had not seen Ms.
Scott's food diary, that it was "certainly possible" that her calorie count was 640 calories. Indeed, when asked to calculate the
average daily caloric intake for a three week sample menu in the current edition for the Bernstein Diet, Dr. Bernstein calculated
about 770-820 calories per day and acknowledged that the daily caloric intake for a sample menu he had reviewed from an
earlier edition was 600 calories per day.
35
During the course of Dr. Poon's testimony reference was made to a CBC Marketplace and television programme and
a corresponding article on the CBC website. This programme together with the Scott article, had made reference to a lawsuit
against Dr. Bernstein by the family of a dieter who had died while following the Bernstein Diet. The lawsuit was settled on
Dr. Bernstein's behalf by his insurers for $700,000.
36
The Marketplace television programme had asked how much weight should be given to celebrity endorsements, and in
particular the late night television talk host, Mike Bullard, who had endorsed the Bernstein Diet. The television programme and
the website article had also referenced the views of Dr. George Blackburn of the Harvard Medical School, an expert in obesity
and clinical nutrition, who expressed the view that:
Any time you're eating less than 1000 calories and losing more than two pounds or three pounds per week, you would be
in the semi-starvation mode and that would require medical supervision.
37
It bears noting that the Marketplace article, including Dr. Blackburn's comments, were admitted as evidence of the
existence of other published views of the Bernstein Diet rather than as evidence of the actual opinions stated in those articles.
38
In the same programme, Dr. Bernstein took issue with the classification of his diet as a "Very Low Calorie Diet", a
position he repeated at trial:
The definition of a very low calorie diet... Is under eight hundred calories. Our diet is between 850 and 950 calories.
39 It was apparent from the evidence given at trial that there were a number of elements of the Bernstein Diet that Dr. Poon
was unaware of when he made the statements that are now the subject of this action. He did not know:
a. whether any blood work was done on patients at the Bernstein Clinics, or, if so, how frequently such blood work
was done (while acknowledging that blood work is important in evaluating his own diet's efficacy with respect to
certain diseases);
b. whether, and if so, how physicians at the Bernstein Clinics manage patients with co-morbid diseases;
c. how often blood pressures of patients with co-morbid diseases are monitored;
d. how often the physicians at the Bernstein Clinics manage patients' cholesterol levels;
e. how often physicians at the Bernstein Clinics manage patients' uric acid levels;
f. how adjustments to food-intake or vitamin intake are made for patients with co-morbid diseases;
g. the dosages of the B6 and B12 injections which are administered on the Bernstein Diet, or whether, and if so, how
these dosages are tailored differently for patients with co-morbid diseases.
Legal Overview
40

In this, as in any defamation action, the plaintiffs bear the onus of proving that:
a. The words about which the plaintiffs complain are defamatory;
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b. The words refer to the plaintiffs;
c. The words were published to a third person.
41
If the plaintiffs meet this burden, falsity and damage are presumed and the onus then shifts to the defendant to establish
one of the three defences which he has pleaded, namely:
a. Justification, i.e. that the defamatory statements are substantially true;
b. Fair comment, i.e. comment on a matter of public interest, that is based on fact and not actuated by malice; and
c. Responsible communication made in respect of a matter of public interest.
Determination of Whether Words Used Were Defamatory
42
To determine whether the words complained of by a plaintiff bear a defamatory meaning, the question is whether the
words in their ordinary signification are capable of being defamatory (Sim v. Stretch (1936), 52 T.L.R. 669 (U.K. H.L.) per
Lord Atkin at 671). The words do not have to be understood in a defamatory sense by everyone who reads or hears them. The
question is whether a reasonable person to whom the words were published would understand them in a defamatory sense?
(Raymond E. Brown, Brown on Defamation, loose-leaf (2014-Rel. 5), 2d ed. (Toronto: Carswell, 2014) at p. 5-28 to 5-29).
Prof. Brown (supra, at p. 5-29) states that:
Particular attention will be given to the time when the words are read or heard, to the mode or manner of the publication,
and to the community in which they are published. The nature of the publication itself may be a material consideration...
43
The process of analysis therefore involves two steps. The first is to determine whether, as a matter of law, the published
words are capable of bearing the defamatory meanings alleged by the plaintiffs. If that matter is decided in the affirmative, the
second step is to decide whether a reasonable person would have understood the words in their defamatory sense (see AssessMed
Inc. v. Canadian Broadcasting Corp., [2004] O.T.C. 208 (Ont. S.C.J.) at paras 111-2).
44
The broad effect of the publication must be considered: "disputed passages must be given a fair reading in the context
of the publication as a whole" (Brown, supra, at p. 5-157)
45

In determining the meaning of the impugned statements, all of the circumstances of the case may be considered, including:
a. Any reasonable implications the words may bear;
b. The context in which the words were used;
c. The audience to whom the words were published; and
d. The manner in which the words were presented.
(Brown, supra, at p. 1-44)

46
A defamatory meaning is one that injuriously affects a person's fame, reputation or good name, or diminishes his or
her respectability (Brown, supra, at p. 4.16 to 4.17). Although this is not a high hurdle for a plaintiff to jump, there should be
a realistic threat that the statement, in its full context, would reduce a reasonable person's opinion of the plaintiff (Simpson v.
Mair, (sub nom. WIC Radio Ltd. v. Simpson) 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.) [hereinafter WIC Radio], per LeBel
J. (partially concurring) at para. 78).
The Impugned Words

6

The allegations of defamation pleaded by the plaintiffs are set out below. For the sake of convenience, I have grouped some
of the impugned statements that are similar. After each set of words complained of, I summarise the complaints levelled by the
plaintiffs and my analysis of whether the words were prima facie defamatory.
Very Low Calorie Diet
47

The impugned words are:
a. "Dr. Bernstein's Diet - This is a very low calorie diet of 800 to 900 calories per day"
b. "Doctor supervised very low calorie diet - This type of diet relies on maintaining a diet is [sic] a very low in calories"

48
Dr. Bernstein objects to the categorisation of the Bernstein Diet as a "very low calorie diet". He believes that it gives
the reader the wrong impression, i.e. that the Bernstein Diet is too low in calories and that patients who try the Bernstein Diet
are not doing the right thing.
49

Dr. Poon acknowledged that a "very low calorie diet" is one which has even less caloric intake than a "low calorie diet".

50 I have difficulty accepting that the term "very low calorie diet" is capable of having a defamatory meaning. But even if I
am wrong about that, and bearing in mind the cautionary note sounded by LeBel J. in WIC Radio, I do not accept that there is a
realistic threat that the public would think less of the plaintiffs as a result of Dr. Poon describing the diet as a "very" low calorie
diet, as opposed to just a low calorie diet. Diet doctors may regard the emphasis conveyed by the word "very" as damaging, but
in my view it would not reduce the reasonable person's view of the plaintiffs. Furthermore, since the actual number of calories
i.e. 800 to 900 calories per day, is spelt out with specificity, it makes it all the harder to accept that, in that context, the more
general term "very low" would affect the plaintiffs' reputation.
"Starvation"
51

The impugned words are:
a. "It is like starving"
b. "During a starvation diet ..."
c. "According to medical literature, during a semi-starvation type diet, the level of T3 decreases within a few days,
and the level of an inactive metabolite reverse T3 rise. This may lead to lowering resting energy expenditure"

52

Dr. Poon acknowledged that calling the Bernstein Diet a "starvation diet" is "highly critical".

53
Dr. Bernstein's evidence was that the Bernstein Diet is not "like starving", as starving means eating nothing and implies
that patients will be hungry and weak with, ultimately, an unhealthy result, whereas in fact the Bernstein Diet allows patients
to eat lots of food and patients are not hungry. The references to T3 decrease could support an inference being drawn that the
Bernstein Diet causes thyroid difficulties.
54 In my view, and in contrast to my conclusion concerning the description "very low calorie diet", a reasonable person reading
Dr. Poon's diet book, would readily recognise that the terms "starvation" or "semi-starvation", when applied to a diet which is
supposed to confer benefits to a dieter's health, are, indeed, "highly critical" and capable of bearing a defamatory meaning.
In Addition to Fat Burning, Muscle is Also Being Burned
55
The subject of whether an effect of the Bernstein Diet is that, in addition to dieters burning fat, the limited amounts of
protein intake allowed by the diet also result in muscle being burned, was discussed at trial at some length.
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56

The full text of the impugned statements are as follows:
a. "In addition to fat burning, muscle is also being burned to form glucose to fuel the body. The client's protein intake
is limited because of the calorie restriction. Too little protein intake will decrease the ability of the body to repair
damaged muscles and leads to muscle waste. During the first one to two weeks of a very low calorie diet, the body
will utilize glycogen, amino acids and fatty acids as its energy source. This means that there will be a net loss of
muscle in addition of [to?] fat loss. Even if you are eating protein from the very beginning, you cannot avoid this
muscle loss. If you continue with this type of diet without the addition of extra protein, more muscle will be lost"
b. "[I]f you have two groups of subjects eating two types of very low calorie diets with equal amounts of calories, one
group with high protein and the second group with high carbohydrates, the former group will lose a small amount of
muscle and the second group will demonstrate further muscle wasting"

57

The plaintiffs raise the following objections to these words:
a. the inference to be drawn is that patients on the Bernstein Diet will experience muscle loss no matter what they do,
even though patients of the Bernstein Diet are checked to ensure that they are not losing muscle;
b. the use of the word "client", as opposed to "patient", is objectionable as the Bernstein Clinics are medical practices
which treat patients;
c. the inference to be drawn is that the Bernstein Diet provides for too little protein, when this is not the case;
d. patients will be left with the erroneous assumption that the Bernstein Diet is unhealthy, and that if they go on the
Bernstein Diet they will run into medical problems with muscle loss, when in fact there are very low calorie diets
which do not burn protein;
e. the statement lumps all very low calorie diets together, when some of them are very different (i.e. power protein
diets, liquid protein diets, etc.), and therefore does not provide the readers, most of whom are not physicians, with
sufficient context;
f. the determination of whether a patient is suffering from muscle wasting will depend on the composition of the
patient's calorie intake;
g. the Bernstein Diet is not a very low calorie diet.

58 Even Dr. Poon acknowledges that the first of these statements may well provoke anxiety in readers who are not physicians.
But in his opinion, the Bernstein Diet does not have enough protein to prevent muscle loss. He also points to the fact that others
have levelled similar concerns and criticisms at the Bernstein Diet.
59
In the absence of context, the impugned words would, in my view, injuriously affect the plaintiffs' reputation. The
context, of course, is that the words are contained in a chapter in the defendant's book that is entitled "The Pros and Cons of
Different Diets". But what Dr. Poon characterises as his opinion, the plaintiffs regard as statements of fact. That discussion is
better suited to the evaluation of any available defences, rather than whether the words bear a defamatory meaning, which, in
my view they could.
Once a Dieter Goes Off the Diet he or she will Regain Some of the Fat Weight Back
60

The impugned words are:
a. "It is difficult to maintain on [sic] this low calorie intake for a prolonged period of time. Once the client goes off
the diet, he or she is bound to increase the calorie intake and gain some of the fat weight back."
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b. "However, there are no statistics to show the success rate of patients keeping the weight off"
c. However, the key is for you to keep the diet forever"
d. "Do not give up dieting all together or you will end up gaining all the weight back, maybe even more"
61

The plaintiffs' objections to these words can be summarised as follows:
a. the words infer that dieters find it difficult to stay on the Bernstein Diet, when this is not the case;
b. there is an inference that once patients stop the Bernstein Diet and start the maintenance programme, they are
bound to gain the weight back;
c. the words infer that because it is difficult to stay on the Bernstein Diet, patients should not bother trying it in the
first place;
d. the Bernstein Diet is singled out in a way which suggests that patients going off the diet are bound to regain the
weight they lost (in contrast to other diets);
e. the inference that for the diet to remain effective patients must stay on the diet forever and, hence, that the patients
are being misled by representations to the contrary;
f. the statement "[do] not give up dieting altogether ..." gives readers the erroneous impression that patients will lose
muscle tissue and will gain the weight back;
g. the same statement will "turn off" physicians who refer patients to the Bernstein Clinics, as well as patients of the
Bernstein Diet who are physicians themselves, but who have not studied this level of nutrition and will not appreciate
that Dr. Poon's calculations are incorrect;
h. Dr. Poon makes no reference to the maintenance programme, which he acknowledged during his testimony that
patients could use to successfully keep the weight off.

62 The impugned words relating to the gaining of weight after a diet finishes are, by Dr. Poon's own admission, applicable to
any diet, yet they are made with specific reference to the Bernstein Diet (although Dr. Poon does comment, with respect to the
Weight Watchers diet that "The rate of weight loss is too slow and patient [sic] gain back some weight at year two"). Indeed,
Dr. Poon acknowledged that if a patient who has been on the Bernstein Diet then goes onto the maintenance programme, he
or she can keep their weight off, yet he did not make any statement to this effect in his book. Dr. Poon also conceded that the
former patients of the Bernstein Diet who he has seen regain weight regained it because they did not follow the programme.
63 By singling out the Bernstein Diet with what can reasonably be regarded as negative comments despite such views being
applicable to any diet, yet failing to make any reference to the Bernstein Diet's maintenance programme, there is, in my view,
a realistic threat that the words used would reduce a reasonable person's opinion of the plaintiffs. Accordingly I find that they
are prima facie defamatory.
The Injections
64 A unique feature of the Bernstein Diet is the administration by injection of a proprietary solution containing Vitamins B6
and B12. The plaintiffs complain of the following words written by the defendant:
a. "some clinics give their clients B6 and B12 injections three times per week apparently to help the patient burn fat"
b. "[I]f you can lose weight by simple vitamin injections, why do no other physicians do that to their patients?"
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c. "The weight loss clinic said that with special vitamin B6 and B12 injections and supplements, the body's metabolism
is supposed to improve. By how much can they increase the metabolic rate?"
d. "[e]ven if it is true that the vitamins and supplements can improve on the metabolic rate, how much was the increase
in order to lose five pounds of fat per week? Doing no exercise and eating a diet that is more than 850 calories per
day, the vitamins and supplements have to [be] able to boost the metabolic rate by over 1000 calories per day. Is it
possible?"
e. The plaintiffs' principal objection, which they state in a number of different ways, is the inference that the Bernstein
Diet promotes that it increases patients' metabolic rate (when it does not do so). The reader is given the erroneous
impression that the Bernstein Diet is akin to a diet pill or something that is speeding up their metabolism. The plaintiffs
also object to the inference that as no one else uses these injections for weight loss purposes it must be inappropriate
or wrong.
65
In cross-examination, Dr. Poon acknowledged that none of the materials which he had reviewed included any reference
by the plaintiffs to increasing patients' metabolic rates. Yet all the impugned words are premised on either a representation or
an inference that the vitamin injections increase metabolic rates. In his defence Dr. Poon asserts that he is criticising the science
underlying the claim that patients on the Bernstein Diet can lose five pounds of fat per week, rather than accusing the plaintiffs
of misleading dieters.
66
The words used by Dr. Poon go beyond a debate of pros and cons. Whether he admits it or not, he is telling his readers
that the Bernstein Diet claims to increase a dieter's metabolic rate, that the use of injections forms part of this claim and that
as this is not possible, dieters are being misled. A reasonable person would think less of Dr. Bernstein as a result of Dr. Poon's
comments. Accordingly, in my view, subject to consideration of any applicable defences, the words are defamatory.
The Results Promoted by the Bernstein Diet Are Not Possible
67

The impugned words are:
a. "[a]s heard on some of the radio ad, you will lose 20 pounds monthly, month after month. On some website it said
that you would lose four to five pounds of fatty tissue per week. It did not comment on the type of client that can
lose 20 pounds per week. One has to assume that it's for an average obese patient with an average height. In order to
lose 20 pounds as promised, since the diet promises that no muscle or fluid will be lose [sic], the client has to lose
five pounds of fat per week. According to medical literature, patients have to consume 500 calories less than their
basal metabolic rate in order to lose one pound of fat per week. To lose five pounds per week the patient will need
to consume 2500 calories less than their basal metabolic rate. The basal metabolic rate of an average build male that
is 5 foot 11 inches tall and weighs 238 pounds has an estimated metabolic rate of 2204 calories. In order for him to
lose five pounds per week, even with complete fasting, he has to exercise to burn off another 300 calories per day to
reach that goal. In such a diet program, it's stated that exercise is not needed. They said that their clients consume at
least 850 calories per day without exercising and still lose 20 pounds per week. Even with the lower quote he gives
regarding weight loss of 16 pounds of fat per month, this patient has to eat 2000 calories less than basal metabolic
rate per day. This equals to a 204 calorie per day diet."
b. "Let us look at a female with the height of 5 foot 11 inches and a weight of 156 pounds, BMI 32.6. Her estimated
basal metabolic rate is only 1411 calories. Even without eating, she cannot lose four pounds of fat per week if she
does not do exercise."
c. "The weight loss clinic wishes to define a very low calorie diet as a diet that is lower than 800 calories per day. If
their patients are really eating 850 calories or more per day, and that the patients will only lose fat weight, how can
the patients lose five pounds of fat per week? The calories do not add up."
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68

The plaintiffs challenge the defendant's calculations. Beyond that, they raise a number of objections to the impugned words:
a. they imply that Bernstein Clinics advertise that all patients will lose 20 pounds per month (rather, they advertise
that patients can lose up to 20 pounds monthly);
b. Dr. Poon erroneously states that the Bernstein Clinics advertise that patients will lose 20 pounds per week (rather
than up to 20 pounds per month);
c. the words used infer that the only way to get rid of calories is to burn them (when in fact the body can get rid of
them in other ways such as excreting them through urine);
d. the calculation of 204 calories per day is misleading, and would leave someone with the impression that they are
not eating anything as no one can live on 200 calories a day;
e. the inference is that the results promoted by the Bernstein Diet are not possible, when in fact these results are
frequently achieved;
f. the implication that it is impossible to obtain the results promoted by the Bernstein Diet without interfering with
their health.

69 Dr. Poon acknowledged that someone reading the first of these statements could well take away from it that he was saying
that this advertisement for the Bernstein Diet is not true.
70
The reference by Dr. Poon to the claim that a client on the Bernstein Diet can lose 20 pounds per week was admitted
by Dr. Poon to have been an error. It was, in my view, so obvious an error that the subsequent comment "[t]hey said that their
clients consume at least 850 calories per day without exercising and still lose 20 pounds per week" is, as the plaintiffs submitted,
ridiculous. It shows, if nothing else, a troubling lack of care and attention on the defendant's behalf.
71
The pith and substance of the words used by Dr. Poon is that the claims made by the Bernstein Diet must be untrue.
Such words would be understood by a reasonable person as damaging to the reputation of Dr. Bernstein and, accordingly, as
defamatory.
The Bernstein Diet is Less than 800 Calories Per Day
72 The plaintiffs object to the statement that "it was reported by registered dietitians that if the patients follow the menu list
on the very low calorie diet manual, the daily calorie will be less than 800".
73
The essence of the plaintiffs' objections to this statement is that it infers that the daily caloric intake on the Bernstein
Diet will be less than 800 calories and, as a result, that the representations that the Bernstein Diet provides 850 to 950 calories
a day are untrue.
I have some doubts that an assertion that the coloric yiled of the Bernstein Diet of less than 800 calories would be regarded by
a reasonable person as defamatory, when the plaintiff puts the calorie count at 850-950. However, I would resolve those doubts
in the plaintiff's favour for the purpose of determining whether the words are prima facie defamatory. As will be seen later, in
my view the words are clearly comments which would attract the defence of fair comment.
Dr. Bernstein Will Take Dieters' Money But Not Cure Their Illness
74

In the video, Dr. Poon says:
Let me explain our aim. Our goal is to help obese people and the sick and obese people to lose weight. We are medical
doctors. We not only help people lose weight. If you simply want to lose weight, there are weight loss centres in the
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marketplace such as Weight Watchers, Jenny Craig or Dr. Bernstein that help people lose weight on a commercial basis.
Our goal is not the same. Our goal is to cure illnesses.
75

The plaintiffs take exception to this statement for a number of reasons:
a. the Bernstein Clinics are not just "weight loss centres" such as Weight Watchers or Jenny Craig; they are medical
practices which treat patients;
b. Dr. Poon acknowledged that he categorized Weight Watchers, Jenny Craig, and Dr. Bernstein in one group all
together and in so doing, he did not acknowledge that Dr. Bernstein is a medical doctor;
c. As Dr. Poon acknowledged, people watching the video might think that he is saying that Weight Watchers, Jenny
Craig and Dr. Bernstein will take their money to help them lose weight but won't cure their illnesses;
d. Dr. Poon acknowledged that there is a commercial element to his own practice too and yet he singled out Dr.
Bernstein for criticism in this regard.

76
The impugned words are insulting. They imply that the Bernstein Clinics are weight loss facilities with no medical
component. Yet in his book, Dr. Poon refers to the Bernstein Diet as "Doctor Supervised". The statement that "[i]f you simply
want to lose weight" Dr. Bernstein will help you lose it on a commercial basis, juxtaposed with the claim that Dr. Poon's goal is
to cure illness, does indeed imply that the Bernstein Clinics will not help dieters cure their illness. A reasonable person would
regard these words as demeaning of Dr. Bernstein.
Do the Words Used Refer to the Plaintiffs?
77 The defendant suggests that the defamatory words do not refer to or concern either the corporate plaintiff or Dr. Bernstein
personally.
78
The argument runs that the Bernstein Diet is separate and distinct from either Dr. Bernstein himself or the corporate
plaintiff. Indeed, Dr. Poon's comments are made in respect of a product, not an individual or entity. And Dr. Bernstein should
not be able to effectively shield the diet programme from any critique due to the fear of a claim for defamation (as opposed to
the more onerous burden that would be placed on the plaintiffs if they were required to establish the tort of injurious falsehood).
79
Furthermore, in the third edition, Dr. Poon referred only to a "Doctor Supervised Very Low Calorie Diet' and not to Dr.
Bernstein personally (although a number of the footnote references in the text would lead a reader to Dr. Bernstein and Dr. Poon
acknowledged during his testimony that he was discussing the Bernstein Diet).
80 For statements to be defamatory, the plaintiffs must show that they were published "of and concerning them". Regardless
of what corporate entities are used, the evidence very clearly establishes that the Bernstein Diet is so inextricably linked to Dr.
Stanley Bernstein as an individual that most if not all defamatory statements made about the Bernstein Diet would be regarded
as defamatory of Dr. Bernstein himself.
81
Despite the defendant's efforts to erase direct reference to Dr. Bernstein's Diet in the third edition of his book, most of
the narrative from the second edition's commentary on the Bernstein Diet has been cut and pasted into the third edition. Many
of the footnote references in the third edition can be readily seen as relating to Dr. Bernstein and the Bernstein Diet. Dr. Poon
expressly acknowledged, on multiple occasions, that he was referring to the Bernstein Diet when he wrote this section of the
third edition. In short, I am satisfied that a reasonable person reading the impugned words, and their related references, would
quickly conclude that the comments relate to the Bernstein Diet.
82 Whereas an action for malicious falsehood, a form of intentional interference with economic relations resulting in special
damages, might form the basis for a claim by one or both of the plaintiffs for pecuniary losses, that does not preclude a claim for
defamation being advanced as well as, or instead of, an action for malicious falsehood. In the present case, the only damages now
sought by the plaintiffs are for general damages, punitive damages and, in respect of Dr. Bernstein only, aggravated damages.
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83
In my view, therefore, the impugned comments can readily be construed and understood as being of and concerning
Dr. Bernstein.
84
But what of the corporate plaintiff? The information on the corporate plaintiff's interest is limited. It is pleaded by the
plaintiffs that the corporate plaintiff owns and operates weight loss clinics at which obese patients are treated under medical
supervision with the Bernstein Diet. Dr. Bernstein confirmed that he is the president of the corporate plaintiff. The company is
owned by Dr. Bernstein's family trust. His evidence was that there is really no difference between him and the corporate plaintiff.
85
None of the publications and other documents filed at trial bear the name of the corporate plaintiff. Rather, they refer to
an entity named as "Dr. Bernstein Health and Diet Clinics". The copyright to all of the diet manuals and recipe books is claimed
by Dr. Bernstein. The defendant pleads no knowledge of the corporate plaintiff.
86
The requirement that a defamatory statement is "of and concerning the plaintiff" is essential. The allegedly defamatory
publication must refer to some ascertained or ascertainable person. The test in every case is whether the ordinary sensible person
to whom the words were published would understand them as referring to the plaintiff: Grant v. Cormier-Grant (2001), 56 O.R.
(3d) 215 (Ont. C.A.) at para 19.
87 However, Dr. Bernstein's assertion that there is no distinction between him and the company was not seriously challenged.
In the absence of any other evidence to the contrary, there is no reason not to accept Dr. Bernstein's evidence. The fact that
Dr. Bernstein's interest in the Bernstein Diet and its spin-off products are owned through a corporation would not surprise
an ordinary sensible person. Accordingly I am satisfied that the plaintiffs have established - albeit barely - that the corporate
plaintiff is an ascertainable person and that defamation of Dr. Bernstein could reasonably be understood to also be defamation
of the corporate plaintiff.
Publication
88
There is no doubt that thousands of copies of both the second and third editions of Dr. Poon's book were published and
found their way to readers in Canada and the United States.
89
The same cannot be said of Dr. Poon's website. The allegations are that an excerpt from Dr. Poon's book, including the
passages which are said to defame the plaintiffs, together with a video of the television programme recorded in the Cantonese
language, were posted on Dr. Poon's website. When Dr. Poon learned that the video was considered offensive by Dr. Bernstein,
he had it removed from the website.
90 Publication of the website content has not been formally admitted by the defendant. This is more than a mere technicality.
Whereas defamatory words contained in a newspaper or a broadcast are deemed to be published pursuant to s. 2 of the Libel and
Slander Act, there is no such presumption in relation to allegedly defamatory material is published on the internet: Elfarnawani
v. International Olympic Committee & Ethics Commission, 2011 ONSC 6784 (Ont. S.C.J.) (CanLII) at para. 34.
91 In the present case, no evidence was provided to establish that the web preview or the video posted on Dr. Poon's website
was ever viewed by anyone other than the plaintiff himself and his legal representatives. As was the case in Elfarnawani, supra,
not so much as a single affidavit from any independent third-party stating that he or she had visited Dr. Poon's website and read
the web preview of his book or viewed the allegedly defamatory video, was provided to the court. Furthermore, it is argued by
the defendant that because the video was in Cantonese, the impugned words must have been spoken to persons who understood
them, and that must be proved: Reilander v. Bengert (1908), 1 Sask. L.R. 259 (Sask. C.A.) (cited by Brown, supra, at 22-34).
92
The plaintiffs argue that, notwithstanding the absence of a presumption of publication, there is sufficient evidence from
which the court can infer that the impugned words were read and understood. In Gaskin v. Retail Credit Co., [1965] S.C.R. 297
(S.C.C.), at 300, cited by Deschamps J. in Crookes v. Wikimedia Foundation Inc., 2011 SCC 47, [2011] 3 S.C.R. 269 (S.C.C.)
at para. 109, the following statement from Gatley on Libel and Slander was relied on:
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It is not necessary for the plaintiff in every case to prove directly that the words complained of were brought to the actual
knowledge of some third person. If he proves facts from which it can reasonably be inferred that the words were brought
to the knowledge of some third person, he will establish a prima facie case.
93
In Crookes, the issue was whether a website owner who published an article which contained hyperlinks to other
websites which contained allegedly defamatory material should be regarded as having published such material. A majority on
the Supreme Court of Canada held that a hyperlink, by itself, should never be seen as "publication" of the content to which it
refers. Deschamps J., concurring in the result, and referring to the above cited passage from Gatley, was of the opinion that
depending on a variety of factors, it was open to a court to infer that a third party clicked on the link and read and understood the
linked information and, hence, that the owner of the website could be regarded as having published the hyperlinked material.
94 In the present case, there is no doubt that Dr. Poon controlled the content of his website. The evidence is that the impugned
material was freely available on that website for between one and two years. Dr. Poon, who is originally from Hong Kong,
and who speaks Cantonese, acknowledged that his patients include members of the Cantonese speaking community. To find
otherwise would be to ignore the realities of twenty-first century communication and the multi-lingual demographics of Canada
today.
95
There is therefore, in my view, more than ample evidence to support the drawing of an inference that the web preview
and the video published on the defendant's website were viewed by third parties who were able to understand what they were
viewing.
The Defences
96 As already noted, defamation is a strict liability tort. Accordingly, with respect to those of the impugned words that have
been held to be defamatory of Dr. Bernstein (and in respect of which publication has been established), the defendant is liable
in damages, regardless of whether he acted intentionally or negligently in making the impugned statements, subject to certain
defences which the law provides for.
Justification
97
Justification, that is, truth, is a complete defence to an action for defamation. The defendant must, however, prove the
truth of "every injurious imputation which the [court] find[s] to be conveyed by the publication": Price v. Chicoutimi Pulp Co.
(1915), 51 S.C.R. 179 (S.C.C.), at 199 - 200 (cited by Brown, supra, at p. 10-36).
98 Dr. Poon's subjective belief in the truth of his words is not sufficient to discharge his burden. As he acknowledges, there
are fundamental disagreements between him and Dr. Bernstein concerning Dr. Poon's analysis of the medicine and the science.
99

No expert evidence was adduced by Dr. Poon to establish the truth of the impugned statements.

100
Dr. Poon pleads that the allegations of fact made in the impugned statements are true, but argues that the impugned
words should be regarded as comment, rather than as statements of fact. If that is the correct characterisation (and for reasons
that follow, I conclude that it is), the effect is to render the defence of justification redundant in this case.
101
If I am wrong about the characterisation of the impugned words as comment rather than as statements of fact, then I
would find, in the absence of expert evidence, that Dr. Poon has not met the burden of establishing the truth of such statements.
Fair Comment
102
The defence of fair comment helps hold the balance in the law of defamation between, on the one hand, the respect
for individuals and protection of their reputation from unjustified harm and, on the other hand, the freedom of expression and
debate: WIC Radio, supra, at para. 1.
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103
In WIC Radio, supra, at para 1, the Supreme Court of Canada adopted the following formulation of the elements of
fair comment:
a. the comment must be on a matter of public interest;
b. the comment must be based on fact;
c. the comment, though it can include inferences of fact, must be recognisable as comment;
d. the comment must satisfy the following objective test: could any man honestly express that opinion on the proved
facts?
e. Even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that the
defendant was actuated by express malice.
The Requirement of Public Interest
104
The main thrust of the defence is that the defendant's discussion of the pros and cons of various diets, including the
Bernstein Diet is his contribution to a broader debate on diet and nutrition, both subjects of considerable public interest.
105
The plaintiffs argue that where a physician has written books for a commercial purpose in which he promotes his own
diet and criticises a competitor's, he cannot meet the "public interest" requirement (the same would apply to a recording of a
television interview in which he purports to do the same thing).
106
I do not understand the law to deprive a defendant with a commercial motive from raising a defence of fair comment
if the matter commented on can otherwise be said to be one of public interest. The public interest is a broad concept: WIC
Radio, supra, at para 30. Indeed, in WIC Radio, the court noted that the defendant radio talk show host had a reputation for
provoking controversy and that with controversy had come a measure of commercial success, but at no time was it suggested
that the subject matter of his comments (the inclusion in schools of educational material on homosexuality) did not, as a result,
engage the public interest.
Characterisation of the Impugned Words as Comments
107 In order to determine whether a defamatory comment or imputation can be protected as fair comment, it is necessary to
first determine whether it is comment upon given facts or a statement of facts. As observed in Mainstream Canada v. Staniford,
2012 BCSC 1433, 356 D.L.R. (4th) 125 (B.C. S.C.), at para. 153:
The distinction is fundamental and must absolutely be made because an assertion of facts can never be defended as fair
comment.
108
The plaintiffs argue that a comment is the subjective expression of opinion in the form of a deduction, inference,
conclusion, criticism, judgment, remark or observation which is generally incapable of proof. In order for it to be fair, it must
be shown that the facts upon which the comment is based, which must be clearly set out, are truly stated and that the comment
is one which anyone could honestly have expressed based upon the proven facts. Moreover, the opinion must be expressed in
such a way that the reader or listener can easily separate what is asserted as fact, and what is claimed to be comment. If facts and
comments are stated in the same publication, the author's conclusions, and the facts upon which such conclusions are drawn,
must be distinguished, failing which the defence of fair comment will not apply.
109
The defendant argues that such an approach is inconsistent with the contemporary approach to the tort of defamation
articulated by Binnie J. in WIC Radio (at para 15):
The function of the tort of defamation is to vindicate reputation, but many courts have concluded that the traditional
elements of that tort may require modification to provide broader accommodation to the value of freedom of expression.
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There is concern that matters of public interest go unreported because publishers fear the ballooning cost and disruption
of defending a defamation action. Investigative reports get "spiked", the Media Coalition contends, because, while true,
they are based on facts that are difficult to establish according to rules of evidence. When controversies erupt, statements
of claim often follow as night follows day, not only in serious claims (as here) but in actions launched simply for the
purpose of intimidation. Of course "chilling" false and defamatory speech is not a bad thing in itself, but chilling debate
on matters of legitimate public interest raises issues of inappropriate censorship and self-censorship. Public controversy
can be a rough trade, and the law needs to accommodate its requirements.
110 Words that appear on the surface to be statements of fact may nevertheless, in pith and substance, be properly construed
as comment (WIC Radio, supra, at para 26).
111
In British Chiropractic Assn. v. Singh, [2010] EWCA Civ 350 (Eng. C.A.), the defendant, a science writer, published
an article in The Guardian newspaper which included the following passage:
The British Chiropractic Association claims that their members can help treat children with colic, sleeping and feeding
problems, frequent ear infections, asthma and prolonged crying, even though there is not a jot of evidence. This organisation
is the respectable face of the chiropractic profession and yet it happily promotes bogus treatments.
112
Eady J. at first instance held that these were assertions of fact, not expressions of opinion and that, accordingly, the
defendant at trial must prove that the meanings were factually true or lose. The Court of Appeal, disagreed, noting that the
subject matter of the impugned article "was an area of epidemiology in which the relationship of primary fact to secondary
fact, and of both to permissible inference, is heavily and legitimately contested" (at para 18). The Court of Appeal continued
(at paras 22-23):
It is one thing to defame somebody in terms which can only be defended by proving their truth, even if this ineluctably
casts the court in the role of historian or investigative journalist. It is another thing to evaluate published material as giving
no evidential support to a claim and, on the basis of this evaluation, to denounce as irresponsible those who make the
claim. Recent years have seen a small number of high-profile libel cases in which the courts, however reluctantly, have
had to discharge the first of these functions. But these have been precisely cases in which the defendant has made a clear
assertion of highly damaging fact, and must prove its truth or lose.
The present case is not in this class: the material words, however one represents or paraphrases their meaning, are in our
judgment expressions of opinion. The opinion may be mistaken, but to allow the party which has been denounced on the
basis of it to compel its author to prove in court what he has asserted by way of argument is to invite the court to become
an Orwellian ministry of truth.
113
The Court of Appeal's analysis in Singh provides an example of where words, on their face, could be regarded as a
statement of fact but actually, in pith and substance, are a statement of opinion.
114
Singh is also instructive because it provides real-world context for the challenges presented by an overly technical
approach. At paras. 26 and 27 the court said:
What "evidence" signifies depends heavily on context. To a literalist, any primary fact - for example, that following
chiropractic intervention a patient's condition improved - may be evidence of a secondary fact, here that chiropractic works.
To anyone (and not only a scientist) concerned with the establishment of dependable generalisations about cause and effect,
such primary information is as worthless as evidence of the secondary fact as its converse would be. The same may equally
well be true of data considerably more complex than in the facile example we have given: whether it is or not is what
scientific opinion is there to debate. If in the course of the debate the view is expressed that there is not a jot of evidence
for one deduction or another, the natural meaning is that there is no worthwhile or reliable evidence for it. That is as much
a value judgment as a contrary viewpoint would be.

16

The pleadings in the present case usefully illustrate this. Dr. Singh's defence includes, in §8(25), a survey of controlled
clinical trials on the efficacy of chiropractic in treating infantile colic, none of which, he contends, affords objective support
for the BCA's claim. The BCA, in §9(23) of its reply, relies (among other studies) on a 1989 observational study of 316
children, of which it is said:
This .... measured the number of hours each child spent in crying. It showed a reduction in crying time from 5.2 hours
each day to 0.65 hours each day at 14 days. This was a very substantial improvement. There was no control group.
However, the study constitutes evidence.
One need go no further in order to see how value-laden the word "evidence" is in the present context, let alone to envisage
the examination and cross-examination of witnesses called to testify about it, and about the dozens of other reports cited
by one side or the other. If Eady J's decision stands, it will not be open to the trial judge to conclude that what they amount
to is all a matter of opinion, for it will already have been decided that the existence or non-existence of evidence for the
claims made by the BCA is a verifiable fact.
115
The views of the Court of Appeal for England and Wales notwithstanding, it remains a requirement that the factual
foundation for an expression of opinion is properly disclosed, sufficiently indicated or so notorious as to already be understood
by the audience (WIC Radio, supra, at para. 34).
116
Dr. Poon's comments (other than the video) arise in the context of a chapter entitled "The Pros and Cons of Different
Diets" in a book in which he states at the outset that:
Most commercial diet programs will work for the general public. Otherwise they would cease to exist.
117
Dr. Poon testified that his books attempt to reflect, accurately, scientific facts as he understands them. At the
beginning of the second edition, he writes "[a]s new scientific information becomes available through basic and clinical research,
recommended treatments and drug therapies undergo changes. The author have [sic] done everything possible to make this book
accurate, up-to-date, and in accord with accepted standards at the time of publication".
118
In his prefatory comments made at the beginning of the chapter in the second edition entitled "The Pros and Cons of
Different Diets", Dr. Poon writes:
No one diet can fit the need [sic] of everyone, even with modification. You have to find out for yourself which diet fulfills
your need the most. It also depends on why you became obese in the first place. People gain weight because of overeating,
lack of exercise, genetic disorder, stress induced, or a combination of the above. No single diet can address all the causes at
the same time. If a particular diet plan promises you that it can cure all your problems and it sounds too good to be true, it
probably is too good to be true. Remember that most of these commercial programs are usually one program-fits-all type.
In the third edition, no doubt rewritten with an eye to this action which was, by that time, underway, Dr. Poon writes:
This chapter lists some of the more commonly followed diets for your reference. It is not the intention to attack those diets
but simply to inform the patients of the pros and cons of different diet programs so that they can make better decisions.
119 However, as the cases make clear, courts are required to consider the broad context in which impugned words are written
or spoken. Whatever he says about its broader objectives, Dr. Poon's book describes and promotes Dr. Poon's metabolic diet.
The back cover of the book describes him as an advocate of the metabolic diet. Most if not all readers of books on dieting
will know (or very quickly become aware) that there are many diets out there, all of which claim, to a greater or lesser degree,
to be effective.
120
Dr. Poon refers to facts to support his opinions. For example, Dr. Poon testified that in forming this opinion he looked
at the menu items in the Bernstein Diet and calculated the protein content using a calorie counting book and the United States
Food & Drug Administration (USDA) website. He also points to "protein packs" sold to the plaintiffs' dieters which contain
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cookies that are said to contain one serving of protein. Dr. Bernstein's Diet Manual prescribes two servings of protein a day and
states that 100 grams or 3 1 /2 ounces of protein make up a serving. Yet the Nutrition Facts information on the protein packs
states the protein content of each cookie is 15 grams or 30% of recommended daily intake according to the Government of
Canada. According to Dr. Poon, it ill lies in the mouth of Dr. Bernstein to complain about the defendant's words when, looking
at the packaging of Dr. Bernstein's products and at his diet manuals, it is questionable whether dieters using Dr. Bernstein's
products will in fact get the requisite levels of protein.
121
While Dr. Bernstein agreed with Dr. Poon that too little protein intake will decrease the ability of the body to repair
damaged muscles and will lead to muscle wasting, it was Dr. Bernstein's evidence that he has never observed muscle loss in
all of his years of practice.
122
Despite the absence of expert evidence, but with the knowledge from media sources referred to at trial that Dr. Poon is
not alone in his views concerning the adequacy of the protein content of the Bernstein Diet or the potential for burning muscle,
it is clear that there are divided opinions on this topic.
123 Most importantly, Dr. Poon's views are not new. In Sarah Scott's article, reference was made to the views of Dr. Ronnie
Aronson, an endocrinologist, immediately following which Ms. Scott wrote:
Because I was eating only 640 calories per day, my body had slowed its rate of calorie burning, he said. What's more, I
had probably lost as much muscle as fat, which would slow my metabolism even further.
124
On the issue of whether the impugned words are statements of opinion or statements of fact, Dr. Poon provides greater
context in the passage in the third edition of his book that corresponds with the impugned words (which are reproduced from
the second edition). For ease of reference, words that appear in both editions are underlined.
Some clinics claims [sic] that only fat weight will be lost on this diet, not muscle weight. No bodily fluid will be lost either.
These clinics say that it is achieved by a unique combination of vitamins and supplements. In all the biochemisty [sic]
and physiology books that I read, when a person eat [sic] less than the basal metabolic rate, the body has to go through
gluconeogenesis to provide the necessary energy to fuel the body. During gluconeogenesis, there is fat burning. However,
muscle is also being burned to provide the necessary calorie [sic]. This is not a unique phenomenon to the very low calorie
diet, but occurs in any weight loss diet, even the high protein diet. During the first one to two weeks of a very low calorie
diet, the body will utilize glycogen, amino acids and fatty acids as its energy source. This means that there will be a net
loss of muscle in addition to fat loss. Even if you are eating protein from the very beginning, you cannot avoid this muscle
loss. If you continue with a very low-calorie type diet without the addition of extra protein, more muscle will be lost. You
can regain all the muscle once you have a steady intake of good quality protein in doses of 50-80 g per day.
125 Dr. Poon provides some references to medical texts and articles in support of some of the statements made in the above
quoted passage.
126
On the "Less Than 800 Calories" issue, although Dr. Poon's comment has the appearance of a statement of fact, it is
reflective of the views of others. As has already been noted, not only are such views aired in Ms. Scott's article, but Dr. Bernstein
himself calculated the average daily caloric intake for a three week sample menu in the current edition for the Bernstein Diet,
as being in a range of about 770-820 calories per day and acknowledged that the daily caloric intake for a sample menu he had
reviewed from an earlier edition was 600 calories per day.
127 In Singh, the Court of Appeal adopted, as do I, the observations of Judge Easterbrook of the US Seventh Circuit Court of
Appeals in Underwager v. Salter, 22 F.3d 730 (U.S. C.A. 7th Cir. 1994), a libel action over a scientific controversy. Easterbrook
J. said at para. 19:
[Plaintiffs] cannot, simply by filing suit and crying 'character assassination!', silence those who hold divergent views, no
matter how adverse those views may be to plaintiffs' interests. Scientific controversies must be settled by the methods of
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science rather than by the methods of litigation. ... More papers, more discussion, better data, and more satisfactory models
- not larger awards of damages - mark the path toward superior understanding of the world around us.
128 The subject of diet and nutrition is one of unending debate between scientists, health care professionals, welfare agencies
and commercial parties. Although, as a physician and a scientist, Dr. Poon often expresses his views in an unequivocal manner
grounded on his understanding of the applicable science, when considered in the context of his book as a whole, I am satisfied
the reasonable person would understand Dr. Poon's views to be just that - his views on issues of diet and nutrition as opposed
to declarations of existing fact.
Honest Belief
129

The essence of the requirement of honest belief is summarised by Binnie J. at para. 37 in WIC Radio as follows:
The common law judges long ago decided that the gravamen of the defence of fair comment would not be the
reasonableness or proportionality of the comment in relation to the facts (which would, of course, create stronger protection
for the person defamed, but would depend in its application on the mental yardstick employed by a particular court) but
whether the comment reflected honest belief. .... However, there is a world of difference between an attack made without
honest belief and an attack whose relevance to the underlying facts may be disputed.

130 Dr. Poon may at times have mistaken the facts (an obvious example is when he comments on the claim that dieters can
lose 20 pounds a week on the Bernstein Diet when in fact the claim was up to 20 pounds a month). He may have muddled some
of his calculations. He may not have been as well informed about aspects of the Bernstein Diet as he could have been. He may
have criticised the Bernstein Diet more than he did other diets. But his views are not expressed in a vacuum. His evidence was
that he drew on his knowledge and experience as a scientist and physician specialising for many years in diet and nutrition. In
his critique of the Bernstein Diet he drew not only on his own knowledge but on the views of others.
131
With two exceptions, I detected nothing from what he wrote in his books or from his evidence and demeanour in court
that would lead me to conclude that the words used by Dr. Poon in his books were not an honest expression of his opinion. In
the words of Binnie J. (WIC Radio, supra, at para 39):
If the speaker, however misguided, spoke with integrity, the law would give effect to freedom of expression on matters
of public interest.
132 It bears emphasising that Dr. Poon's opinions do not have to be "reasonable" or "fair". The test is whether anyone could
honestly have expressed the defamatory comment on proven facts. As stated by the High Court of Australia, in a passage cited
with approval by Binnie J. at para. 49 in WIC Radio:
The protection from actionability which the common law gives to fair and honest comment on matters of public interest
is an important aspect of freedom of speech. In this context, "fair" does not mean objectively reasonable. The defence
protects obstinate, or foolish, or offensive statements of opinion, or inference, or judgment, provided certain conditions
are satisfied. The word "fair" refers to limits to what any honest person, however opinionated or prejudiced, would express
upon the basis of the relevant facts.
(Channel Seven Adelaide Pty. Ltd. v. Manock (2007), 241 A.L.R. 468, [2007] HCA 60, at para. 3 (emphasis added))
133
I have concluded that certain of Dr. Poon's comments about the vitamin injections take those comments outside the
protection of fair comment. The content of these injections is kept by Dr. Bernstein as a closely guarded secret. That is bound
to provoke some discussion and speculation among those that comment on the Bernstein Diet. But by his own admission, none
of the materials which Dr. Poon reviewed made any reference to any claim by the plaintiffs (or anyone else) that the injections
increase patients' metabolic rates. Nor does Dr. Poon point to any factual basis for inferring that the vitamin injections alone
cause dieters to lose weight. His comments are purely speculative. While there are other facts which Dr. Poon can point to
as supporting his opinion that the science underlying the plaintiffs' claim that dieters can lose five pounds of fat per week is
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questionable, he did not identify any evidence of any claims by the plaintiffs that the Bernstein Diet, whether through the use
of injections or otherwise, increases dieters' metabolic rates. His statements and the inferences properly drawn from them to
the effect that the Bernstein Diet makes false claims about boosting the metabolic rate are without basis in fact and, as a result,
cannot be fair comment.
134
The comments made by Dr. Poon on the video also fall into a different category. The clear implication of his words
are that "we are medical doctors who not only want to help people lose weight but to cure illness but Dr. Bernstein, who helps
people lose weight on a commercial basis, does not help people cure illness", adding insult to injury by failing to acknowledge
that Dr. Bernstein is also a medical doctor (as are the physicians who work at each of his clinics) despite describing the Bernstein
Diet in the third edition of his book as "doctor supervised".
135 Dr. Poon knows that Dr. Bernstein is a physician. Dr. Poon would have known, if he had read the copies of Dr. Bernstein's
Diet Manual that he says informed him in coming to the opinions he expressed, that Dr. Bernstein says that:
Unlike so many of the slick-marketed diet centres, the only people who treat you here are doctors and registered nursing
personnel. We perform treatments that others are not qualified to do. Treatments such as prescribing and administering
medications and blood tests are performed right on site.
...
Our doctors also work with patients who suffer from a wide spectrum of additional weight-related problems.
...
... I, my staff and colleagues are committed to providing you with excellent medical care....
136
The clear effect of the words used by Dr. Poon in the video is to dispute the veracity of Dr. Bernstein's description
of the method and purpose of his clinics. Yet beyond his bare statement, Dr. Poon offered no evidence that would support a
conclusion that he honestly believed that the Bernstein Clinics are not staffed by medical doctors, that they cannot or do not
provide medical care or that they only want to help people lose weight but have no interest in curing illness. In my view, for
these and the other reasons asserted by the plaintiffs in argument on the issue of defamatory meaning, Dr. Poon on this occasion
steps across a line that goes beyond honest belief.
Malice
137
The plaintiffs assert that, to the extent the court finds the defendant has met the test for fair comment, that defence
is defeated by Dr. Poon's express malice in publishing the impugned statements. Although malice is commonly understood as
spite or ill-will, it includes "any indirect motive or ulterior purpose" which conflicts with the sense of duty being put forward
in commenting on a matter of public interest: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) per Cory
J. at para 145.
138 It is sufficient for malice to be the dominant motive of a particular comment (as opposed to the dominant purpose of the
publication as a whole) to defeat a defence of fair comment with respect to that comment: WIC Radio, supra, at para 53.
139
Defamatory comments which are made to injure a plaintiff and thereby to gain an economic advantage are malicious,
for the purposes of depriving a defendant of the defence of fair comment: WeGo Kayaking Ltd. v. Sewid, 2007 BCSC 49 (B.C.
S.C.) at para. 84.
140
I do not read the authorities referred to by the plaintiff as providing that a collateral commercial purpose will in all
cases deprive a defendant of the defence of fair comment. Rather, there must be a demonstrated motive to injure the plaintiffs
and, thereby, to gain an economic advantage.
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141 Having listened to Dr. Poon and considered the context in which he made his comments, I do not accept the argument that
his motive was to injure the plaintiffs. Rather, his purpose was to discuss and promote his metabolic diet. In doing so, he included
a chapter which attempted, sometimes clumsily, to discuss the pros and cons of other diets, including the Bernstein Diet.
142
I would, however, except from this conclusion the remarks made by Dr. Poon on the video. It is clear from what he
said in that interview that his purpose was to dissuade "sick and obese people" from pursuing the Bernstein Diet (or any of the
other diets he identified). Accordingly, even if I had found that the words used by Dr. Poon in the video were otherwise fair
comment, the availability of that defence would be defeated by Dr. Poon's improper motive of putting down the Bernstein Diet
in order to promote his own clinics and, thereby, gain an economic advantage.
Conclusion on Availability of Defence of Fair Comment
143
The application of the principles discussed above leads me to the conclusion that, with the two exceptions I have just
identified, the defence of fair comment has been made out.
144
Dr. Poon's characterisation of the Bernstein Diet as a "starvation diet" is, to be sure, a blunt and stinging criticism. But
he explains his view by reference to the number of calories he and others have calculated that the Bernstein Diet delivers to
a dieter, and to the use of injections and supplements, which, in his view, are required "because the diet cannot provide the
client with all the essential ingredients".
145 Similarly, under the subheadings "In Addition to Fat Burning, Muscle is Also Being Burned" and "The Bernstein Diet is
Less than 800 Calories Per Day", the defence of fair comment would apply, on the basis that the impugned words are expressions
of opinion based on the defendant's scientific and medical knowledge and the various sources he used to inform himself..
146
I am also satisfied that the defence of fair comment has been made out in respect of what I have found to be the prima
facie defamatory quality of Dr, Poon's comments on weight being regained and his opinion that the results promoted by the
Bernstein Diet are not achievable. In each case, Dr. Poon presents a factual basis for his views, albeit that he may have made
inadvertent errors in some of his calculations and his assumptions.
147
I have, however, concluded that the defence of fair comment does not protect the comments made by Dr. Poon under
my earlier subheading "The Injections" or his comments on the video which was posted on his website for a period of time.
Responsible Communication
148
The defence of responsible communication was articulated by the Supreme Court of Canada in Grant v. Torstar Corp.,
2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.). The defence only applies to comments made by a defendant for which the defences
of justification or fair comment are not available. The test for the defence of responsible communication requires that:
a. the publication is on a matter of public interest; and
b. if so, the defamatory communication was responsible. (Grant, supra at para 126)
149

In determining whether a defamatory communication was responsible, the court is to consider a variety of factors:
a. the seriousness of the allegation;
b. the public importance of the matter;
c. the urgency of the matter;
d. the status and reliability of the source;
e. whether the plaintiffs' side of the story was sought and accurately reported;
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f. whether inclusion of the defamatory statement was justifiable; and.
g. whether the defamatory statement's public interest lay in the fact that it was made rather than its truth ("reportage');
and
h. any other relevant circumstances (Grant, supra at para. 126).
150
The plaintiffs submit that the purpose of this new defence was to broaden the protection to be provided to public
communicators, such as the press, in reporting matters of fact. It should not apply to matters, such as the instant case, where a
medical practitioner wrote allegedly defamatory statements about a competitor in a book promoting his own practice.
151
In paras. 38 - 40 of its decision in Grant, the Supreme Court discusses the rationale for its review of the defences
available in the law of defamation as pertaining to public communicators and, in particular, the press.
152
Upon a review of the factors set out by the Supreme Court of Canada to determine whether a defamatory
communication was responsible, it is immediately obvious that a number of those criteria would have no application to the type
of communication which is the subject of this action.
153 While I would not definitively rule that the defence of responsible communication is the exclusive preserve of so-called
"public communicators", it is clear that the defence can most readily be associated with communications relating to matters
of public importance where the timeliness of the communication is a factor ("news is often a perishable commodity") (Grant,
supra at para. 70).
154
It is sufficiently clear to me that the nature of the impugned communications in the present case could not reasonably
engage consideration of the factors set out in Grant that I will refrain from a more detailed analysis of the defence of responsible
communication in the context of this matter. In my view there is no reasonable basis upon which the defendant could engage
this defence.
Damages
155
The plaintiffs seek compensatory damages in the form of general damages and (only in the case of Dr. Bernstein
personally) aggravated damages. In addition, punitive damages are claimed.
156 I have found that the defendant defamed the plaintiffs with two of his statements and the inferences properly drawn from
them to the effect that the Bernstein Diet makes false claims about boosting the metabolic rate of dieters and as a result of the
Cantonese language interview that he gave, the video of which was posted on his website.
157 General damages in defamation cases flow from the defamatory publication and compensate the plaintiffs for any harm
to his or her reputation or emotional well-being (Brown, at 25-31 to 25-32). This is often referred to as compensation for the
"sting" of the defamation.
158
Dr. Poon argues that Dr. Bernstein already had a sullied reputation as a result of the CBC Marketplace programme and
website article, the Chatelaine article and other public criticisms of the Bernstein Diet. Furthermore, Dr. Poon claims that very
little of what he said about the Bernstein Diet has not already been said by other people at other times. As such, he submits,
the plaintiffs have at best suffered nominal damages.
159 According to Dr. Bernstein, while the Chatelaine article was "upsetting", the comments made by various individuals in
that article either did not hurt his reputation, or only did so "very minimally". The CBC Marketplace programme and article got
"mixed reviews" and that any damage to his reputation which might have occurred as a result had been contained prior to the
publication of the second edition of Dr. Poon's book. Dr. Bernstein did acknowledge, however, that for a period of time after
the Marketplace programme aired, he doubled his advertising budget.
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160 As a physician presenting himself to the public as a specialist, the defamatory comments made by Dr. Poon are, according
to Dr. Bernstein, likely to cause members of the public to believe that the Bernstein Diet is harmful.
161
The approach to quantifying general damages is conveniently summarised by Matheson J. in Awan v. Levant, 2014
ONSC 6890 (Ont. S.C.J.):
[192] The factors to consider in determining the quantum of damages for defamation include the following: the plaintiff's
position and standing, the nature and seriousness of the defamatory statements, the mode and extent of publication, the
absence or refusal of any retraction or apology, the whole conduct and motive of the defendant from publication through
judgment, and any evidence of aggravating or mitigating circumstances: Barrick Gold Corp. v. Lopehandia (2004), 71
O.R. (3d) 416, 187 O.A.C. 238, at para. 30, citing Hill.
[193] In the Internet context, these factors must be examined in the light of the ubiquity, universality and utility of that
medium: Barrick, at para. 31.
162
However, where the plaintiff is a corporation, it is inappropriate to award damages for injured feelings, humiliation
or mental anguish. Accordingly, in the absence of actual damages, a corporation will only rarely receive a substantial award:
AssessMed, supr., at para 344 (the court awarded no damages to the corporate plaintiff).
163

With respect to matters that might influence the assessment of general damages, Dr. Bernstein testified as follows:
a. Dr. Poon's statements undermine Dr. Bernstein's 40 years of practice as a physician trying to help people and save
lives;
b. Dr. Bernstein has lost sleep over Dr. Poon's statements. They are constantly on his mind and have interfered with
his lifestyle;
c. Dr. Bernstein has had to offer explanations to patients and to staff so that they can reassure patients;
d. He has similarly had to offer explanations to family members and close friends; and
e. Dr. Bernstein is of the view that Dr. Poon's statements have the public thinking that the Bernstein Clinics do not
practice good medicine, and thus the public will "think twice" before attending one of the clinics. Moreover, he
presumes the impugned statements have also interfered with physician referrals to the Bernstein Clinics. All of this
can be labelled as anxiety and stress caused by Dr. Poon.

164
In submissions, counsel for Dr. Bernstein also notes that where a defendant enters a plea of justification, that plea is
considered a republication of the original defamation (Brown, at p. 10-2). Significantly, though, no other relief is sought in
respect of the 12,000 unsold copies of the third edition of Dr. Poon's book.
165
In Myers v. Canadian Broadcasting Corp. (1999), 47 C.C.L.T. (2d) 272 (Ont. S.C.J.), varied on appeal, (2001), 6
C.C.L.T. (3d) 112 (Ont. C.A.), leave to appeal to S.C.C. refused, (2002), [2001] S.C.C.A. No. 433 (S.C.C.), the plaintiff was
a prominent cardiologist. Certain views that he expressed on the use of a particular drug were, to quote the Court of Appeal,
used in a sophisticated "cut and paste" during the course of a CBC "Fifth Estate" television programme so that statements which
the plaintiff made expressing concerns with the drug's use were portrayed as approving the use of the drug despite evidence
that the long-term use of the drug had resulted in the death of patients. The initial airing of the programme was seen by over
one million people across the country. It was rebroadcast and seen by another 200,000 people. In assessing general damages
of $200,000, Bellamy J., after describing the immediate aftermath of the programme (calls to the plaintiff from friends and
colleagues, sleepless nights, calls from patients, concerns about the long-term effects on his professional reputation), noted a
number of other aggravating factors at para. 171, all of which supported a high award:
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1. The CBC is a media source which is highly respected and considered reliable in Canada. As the court noted in Vogel,
supra, this gives it an enormous capacity to cause damage. In Baltrop v. CBC: (1978), 25 N.S.R. (2d) 637 (C.A.), the
court also took into account the prestige and apparent authority of a CBC program when calculating damages.
2. The plaintiff is a highly regarded, leading Toronto cardiologist, whose good reputation was never put in question
during the trial.
3. The nature of the actual defamation is the most damaging kind. This program seriously defamed the professional
reputation of Dr. Myers, casting doubt on his competence and integrity as a physician. The CBC did not achieve this
through the creation of a completely false story, but rather through the distortion and manipulation of comments. This
has the effect of being especially damaging, since it is much more difficult to explain the truth.
4. Dr. Myers was immediately devastated by the defamation. Physically, he suffered some anxiety and sleeplessness,
but emotionally and psychologically, he felt like he had been thrown into an overwhelming professional nightmare.
He felt that his long-earned reputation had been attacked, that he might be perceived differently by his colleagues
and patients, and that all the work he had done in the area of hypertension was now coloured by these innuendoes of
improper motivation. I accept his evidence that the program has made a lingering and long-lasting impression on him.
5. The widow of a former patient congratulated the CBC on the "exposé of Dr. Myers" in the program. She wrote
that she "watched with horror and jubilation as the facts were revealed", as she had always felt that Dr. Myers
was responsible for her husband's death and that the CBC "exposé" only corroborated her suspicions. She then
asked whether this could lead to a class action law suit. Dr. Livingstone, Vice-President of Professional Affairs at
Sunnybrook Hospital, facilitated an investigation of Dr. Myers' handling of the complainant's late husband's case.
Ultimately, the conduct of Dr. Myers and his staff was found to meet all standards, and the concerns were found to
be groundless. The tone of the letter and the subsequent investigation confirm that the program directly affected the
professional life of Dr. Myers, in addition to causing him substantial personal suffering.
6. The conduct was malicious. Given my finding that neither a fair minded nor a reasonable person could glean these
opinions from the CBC resources, I am unable to accept the evidence of the defence witnesses that they lacked suspect
intentions or ill will towards Dr. Myers. I am especially troubled by their decision not to include any reference to the
other expert doctors who largely concurred with Dr. Myers' views on both short-acting and long-acting nifedipine.
7. I take into account the large number of viewers and the repeat broadcasts of the episode.
166
I have recited the comments of Bellamy J. in detail because they clearly illustrate that Myers was a case in which the
injury to the plaintiff was orders of magnitude greater than in the present case.
167 I was unconvinced by Dr. Bernstein's evidence of the impact of Dr. Poon's words. His claim that he had lost sleep over Dr.
Poon statements, that they are constantly on his mind, and had interfered with his lifestyle (in ways that he did not particularise)
struck me as at best exaggerated. Dr. Bernstein is a tough competitor. He is no stranger to public criticism or to litigation. The
ongoing success of the Bernstein Diet and all of its commercial apparatus is testament to the plaintiffs' durability. My very firm
impression is that Dr. Poon's criticisms were at worst an irritant.
168
Furthermore I have found that only two of the sets of impugned words complained of are actionable. There was no
evidence as to whether some of the things said by Dr. Poon caused more harm to Dr. Bernstein's reputation than others.
169
Approximately 10,000 copies of the second edition of Dr. Poon's book entered circulation, less than the number of
patients who each week pass through the plaintiffs' clinics. Eight thousand copies of the third edition have been sold, with
another 12,000 copies still in existence. There was no evidence concerning the traffic on Dr. Poon's website or what proportion
of people visiting Dr. Poon's website would understand Cantonese and, hence, the video. Indeed, other than the evidence of Dr.
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Bernstein referred to above, there was no other evidence of the impact, if any, which the publication of Dr. Poon's words has
had on the plaintiff's reputation or his business interests.
170
In my view, this case is more about ego than injury. It is more about turf warfare in the competitive world of diet
medicine than about reputation.
171

As Cave J. observed in Scott v. Sampson (1882), 8 Q.B.D. 491 (Eng. Div. Ct.), at 503:
... the law recognizes in every man a right to have the estimation in which he stands in the opinion of others unaffected by
false statements to his discredit; and if such false statements are made without lawful excuse, and damage results to the
person of whom they are made, he has a right of action.

172
In Leonhard v. Sun Publishing Co. (1956), 4 D.L.R. (2d) 514 (B.C. S.C.), citing Scott v. Sampson as authority, it was
concluded that the plaintiff had no reputation capable of being injured and, thus, was entitled to nominal damages of $1. And in
the seminal case of Ruskin v Whistler, (unreported) heard at the Old Bailey in 1878, the jury, after concluding that John Ruskin's
criticism of the artist James McNeill Whistler's painting Nocturne in Black and Gold: The Falling Rocket was defamatory ("I
have seen, and heard, much of Cockney impudence before now; but never expected to hear a coxcomb ask two hundred guineas
for flinging a pot of paint in the public's face."), awarded the plaintiff damages of one farthing.
173
I would not adopt the view taken in Leonhard that the plaintiff has no reputation capable of being injured. In that
case the plaintiff admitted to having been in prison and associating with underworld characters in gambling clubs. A more apt
comparison is with the vain artist, Whistler, who sued the establishment art critic, Ruskin.
174 An appropriate measure of general damages in this case would be more than nominal, but not greatly more. In my view
a suitable award is $10,000. Based upon Grant v. Cormier-Grant, supra, these damages are awarded to Dr. Bernstein only. I
am not satisfied that this is a case where it is appropriate to award damages to the corporate plaintiff.
175
Dr. Bernstein also seeks aggravated compensatory damages. Such damages may be awarded where the conduct of a
defendant is particularly high handed or oppressive, thereby increasing the likelihood that the plaintiff will suffer additional
humiliation and anxiety. The defendant's plea of justification, his failure to adduce expert evidence at trial to prove the truth
of his statements and the publication of defamatory statements in the third edition of his book after the present action was
commenced, are all pointed to as supportive of an award of aggravated damages.
176 In my view, having regard to the award of general damages and what I perceive to be the minimal degree of injury caused
to Dr. Bernstein as a result of the defendant's defamatory remarks, it would be inappropriate to award aggravated damages.
177
Finally, the plaintiffs also seek an award of punitive damages. Such damages are meant to punish a defendant for his
reprehensible conduct. In defamation cases, a punitive award is based upon the nature and character of the defendant's malice
and misconduct, and focuses on motive and intent (Brown, at 25-359).
178
Punitive damages are very much the exception rather than the rule and should be awarded only where a compensatory
award is insufficient to convey the objectives of retribution, deterrence and denunciation: see, generally, Whiten v. Pilot
Insurance Co., 2002 SCC 18, [2002] 1 S.C.R. 595 (S.C.C.).
179

In my view, the circumstances of this case do not warrant an award of punitive damages.

Conclusion
180
It is the plaintiffs' right to seek redress in the courts to vindicate their reputation. In this case the culmination of that
process has, to date, been a trial of seven and a half days' duration, lengthy written submissions and, now, these reasons which,
of necessity, have attempted to address the extensive evidentiary record and comprehensively presented legal arguments of
the parties.
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181
After all that, it may seem anticlimactic that the end result is an award of $10,000. However the possibility of such an
outcome is one that would have been known and understood by the parties and their respective experienced and very capable
counsel. It is for others to decide whether the substantial public resources that have been made available to enable this dispute
to be adjudicated are proportionate to the rights and interests that were at stake.
182 In addition to an award of general damages of $10,000 to Dr. Bernstein, he is entitled to interest on that award pursuant
to the Courts of Justice Act, R.S.O. 1990, c. C.43.
183
The plaintiffs should provide a bill of costs and written costs submissions of not more than five pages in length by 2
February 2015. The defendant should then provide responding costs submissions of not more than five pages in length within
10 days of receipt of the plaintiffs' submissions.
Action allowed.
Footnotes
*

Additional reasons at Bernstein v. Poon (2015), 17 C.C.L.T. (4th) 326, 2015 ONSC 2125, 2015 CarswellOnt 5087 (Ont. S.C.J.).
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Background
1
In 1937, the pilots of Trans-Canada Airlines established the Canadian Airline Pilots Association ("CALPA"). This trade
union eventually represented 4000 pilots in Canada including Air Canada pilots, pilots in regional airlines wholly or partially
owned by Air Canada and pilots in other Canadian airlines such as Canadian Airlines International Ltd. As stated in the preamble
to CALPA's Constitution, it was organized for the purpose of uniting all airline pilots for the protection of their interests and
the promotion of their general welfare.
2 Unity became elusive and CALPA ceased to be the exclusive bargaining agent for the Air Canada pilots on November 14,
1995 when these pilots voted to leave CALPA and join a new union known as the Air Canada Pilots Association ("ACPA").
The facts of this case revolve around the events that precipitated that departure.
3
As a result of the deregulation of the airline industry, throughout the mid 1980s and early 1990s, Air Canada acquired
an interest in numerous regional airlines in Canada. These included Air Ontario Inc. ("Air Ontario"), Air Alliance, Air Nova,
Air BC and Northwest Territories Air Ltd. ("NWT Air") (hereinafter referred to as "Air Canada Connectors", "Connectors",
or "Feeders"). Although wholly or partially owned by Air Canada, each of its Connector airlines and Air Canada itself was
a separate company and each group of pilots employed by a Connector airline was in a separate bargaining unit. Separate
collective agreements governed the employees in each bargaining unit. That said, Air Canada as the parent company was in
a position to potentially control the independent labour negotiations relating to the pilots working for each of the Connector
airlines in the Air Canada family. Significantly, it had the power to transfer routes and flying from one group of pilots to another.
4
The origin of this action arose from a concern by Air Canada pilots that Air Canada routes and flying time were being
transferred to Air Canada's newly acquired Connector airline companies. Pilots from the airlines in the Air Canada family were
in essence being forced to compete with one another. A request was made to CALPA that its President declare a merger of
pilot seniority lists pursuant to CALPA's policy on merger. The definition of merger in that policy was extremely broad and
encompassed corporate entities whose operations had not in fact been merged. The merger process resulted in an arbitration
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before Michel Picher and a March 28, 1995 Award that addressed an integrated pilot seniority list. A major dispute arose with
respect to this Award ultimately culminating in the decertification of CALPA as the bargaining agent for the Air Canada pilots.
5
The dispute between the parties has involved numerous court, Canada Labour Relations Board ("CLRB") and Canadian
Industrial Relations Board ("CIRB") hearings spanning about 16 years. These Reasons attempt to outline this painful history
garnered from in excess of 43 volumes of documents, months of evidence, evidence to be read into the court record from about
30 transcripts and testimony from approximately 20 witnesses.
Parties
6
This action is a class proceeding. The Plaintiff class consists of 171 pilots who on March 28, 1995 were employed by
Air Ontario and were members of a bargaining unit represented by CALPA. Patrick Berry, James Deluce, Jeffrey Karelson,
Robert James Simerson and Ernest Zurkan were appointed as the representative Plaintiffs for the Plaintiff class. The Plaintiffs'
claims are against a Defendant class comprised of approximately 1,617 pilots who in the period March 28, 1995 to November
14, 1995 were employed by Air Canada, and who were members of CALPA on March 28, 1995. The Plaintiffs allege that the
members of the Defendant class and seven Defendant sub-classes committed the torts of conspiracy, interference with economic
interests, and negligent misrepresentation. They also allege that members of the Defendant class owed a fiduciary duty to the
members of the Plaintiff class and that that duty was breached. The claim for inducement of breach of contract was abandoned
by the Plaintiffs.
7
On the certification of the action as a class proceeding on March 13, 2001 by Cumming J., the Defendant class was subdivided into seven sub-classes on the basis that "either none of the Defendants within a sub-class are liable or all will be proven
to be liable." The sub-classes and the representative Defendants for those sub-classes are as follows:
Sub-class 1: Defendants who were members of the Air Canada Master Executive Council ("MEC"). Tom Fraser and
Peter Wallace were appointed as the representative Defendants. There are 9 members in this sub-class. 1
Sub-class 2: Defendants who were Merger Representatives of the Air Canada pilots. Howard Malone was appointed
as the representative Defendant. There is 1 member in this sub-class.
Sub-class 3: Defendants who were members of the Special MEC Merger Advisory Committee ("SMMAC") of Air
Canada pilots. Gary Dean and Yves Filion were appointed as the representative Defendants. There are 4 members
in this sub-class.
Sub-class 4: Defendants who were members of the Negotiating Committee of Air Canada pilots. Denis Belhumeur
and Greg Mutchler were appointed as the representative Defendants. There are 5 members in this sub-class.
Sub-class 5: Defendants who were members of the Local Executive Council of Local Councils 1, 7, 11 and 14 of
Air Canada pilots. Greg Cockburn was appointed as the representative Defendant. There are 10 members in this subclass, plus those in sub-class 1.
Sub-class 6: Defendants who did not hold positions on the Air Canada MEC, Local Executive Councils, the
Negotiating Committee of Air Canada pilots, the SMMAC or a position as a Merger Representative at any time
between March 28, 1995 and November 14, 1995, but who acted to prevent implementation of the Picher Award by
communicating directly or indirectly with representatives of Local Executive Councils, the Air Canada MEC, the
Negotiating Committee or Merger Representatives to encourage or direct them to reject the Picher Award, to refuse to
negotiate the Picher Award or to use any means to stop the implementation of the Picher Award or who communicated
to Air Canada their opposition to the implementation of the Picher Award. James Griffith and Kevin Vaillant were
appointed as the representative Defendants. No numbers were given.
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Sub-class 7: Defendants who took no steps to encourage implementation of the Picher Award in the face of the clear
intention of Chris Pulley and the members of sub-classes 1 to 6 to reject the Picher Award and who do not fall in other
sub-classes. Gordon Greig was appointed as the representative Defendant. No numbers were given.
8 On May 20, 2011, Perell J. granted an Order approving a settlement between members of the Plaintiff class and Defendant
sub-class 7 in which the action was dismissed as against each member of sub-class 7 who delivered a statutory declaration on
or before November 1, 2011.
9 The Third Party Defendant is Kent Hardisty, representing the Air Line Pilots Association ("ALPA"). ALPA is a U.S.-based
union that represents pilots in collective bargaining. On February 1, 1997, CALPA was merged with ALPA and ALPA became
the successor bargaining agent for the Air Ontario bargaining unit formerly represented by CALPA. Pursuant to CALPA's
Administrative Policy, the Defendants seek indemnification from the Third Party for conduct found to be tortious. The Third
Party Defendant denies that the actions of the Defendants were tortious and if this Court finds that they were, the Third Party
action will address whether CALPA's Administrative Policy did in fact encompass indemnification for tortious conduct. By
agreement of the parties, the Third Party Defendant did defend the main action but the Third Party Claim was not tried before
me. If necessary, the Third Party claim would have to be tried.
10
The common issues to be tried are addressed by subject matter in the body of these Reasons and are reproduced again
in Schedule A attached hereto.
The Airlines
11

Air Ontario, Air Alliance, Air Nova, Air BC and NWT Air were Connector airline companies.

12 Between 1985 and 1995, Air Canada acquired various percentages of these Connector airline companies. By 1987, it held a
75% interest in Air Ontario and an 85% interest in Air BC. In 1988, it held a 75% interest in Air Alliance. In 1990, it held a 100%
interest in Air Nova. By October 1994, it owned 100% of each of Air Ontario, Air Nova and Air Alliance, and by 1995, 100% of
Air BC. It also owned NWT Air. The pilots who flew for each of these companies were, for the most part, members of CALPA.
13 At times relevant to this action, Canadian Airlines International Ltd. and its subsidiary, Canadian Regional Airlines, were
competitors of Air Canada. Their pilots were also members of CALPA.
14
In 2001, Air Nova, Air BC, Air Ontario and Canadian Regional Airlines were amalgamated to become Air Canada
Regional, which by the following year was known as Air Canada Jazz.
15
Until the creation of Air Canada Jazz in 2001, each Connector airline company hired its own pilots and managed its
own crew and flight operations.
16
Both Air Canada and Air Canada Jazz sought protection under the Companies' Creditors Arrangement Act 2 ("CCAA")
in April 2003. As a result of the CCAA restructuring, a new parent company was formed known as ACE Aviation. It owned
Air Canada and Jazz as separate, stand-alone companies. Jazz was subsequently sold. As of the date of trial, the two companies
operated as stand-alone companies.
CALPA Constitution
17
All members of the Plaintiff class and the Defendant class were members of CALPA. Collective agreements between
Air Ontario and CALPA contained the terms and conditions of employment of members of the Plaintiff class and collective
agreements between Air Canada and CALPA contained the terms and conditions of members of the Defendant class.
18 CALPA had a Constitution and an Administrative Policy to which all members were bound. Given the relevance of these
documents and the emphasis placed on them by the parties, I will review their provisions in some detail. They do provide the
context for this dispute. In them, CALPA is frequently referred to as the Association.
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Code of Ethics
19
The CALPA Constitution commenced with a Code of Ethics. It stated that CALPA enjoined its members to mould their
professional acts to conform with the principles set forth in the Code of Ethics and that an airline pilot would endeavour to
conform to the Code of Ethics. The Code specifically stated:
An airline pilot will conduct his affairs with other members of the profession and with the Association in such a manner
as to bring credit to the profession and the Association as well as to himself ...
He will at all times conduct his affairs with the Association and its membership in accordance with the rules laid down
in the Constitution of the Association.
20

The Code of Ethics went on to state:
To an airline pilot, his profession is dear, and he will remember that his own character and conduct reflect honour or
dishonour upon the profession. 3

Objectives
21 The objectives of CALPA were found in section 3 of the Constitution. They included determining and seeking adoption of
fair rates of compensation, optimum working conditions and uniform principles of seniority for the airline piloting profession.
The Constitution was applicable to and governed all members except as otherwise provided in the Constitution.
Misdemeanours
22 Section 7 addressed misdemeanours. It stated that any member was subject to expulsion or such other disciplinary action
as the Association may fix if found guilty of: wilful violation of the Constitution; disobeying or failing to comply with the
decision of the Board of Directors, the Convention, his Master Executive Council or his Local Council; improperly disclosing
confidential matters of the Association; initiating legal action against the Association or a member thereof before exhausting all
remedies provided in the Constitution; acting in any manner to circumvent, defeat or interfere with: (1) collective bargaining
between the Association and an employer, or (2) existing collective bargaining agreements; and doing any act contrary to the
best interests and standing of the Association or its members.
Organizational Structure
23

The Constitution described the organizational structure of CALPA.

24
The Local Council was the basic participatory unit of the Association and it had authority to decide all matters of a
purely local nature. It consisted of members who were employed by the same airline company or the same division of an airline
company and who were based at the same location. The Air Canada pilots had Local Councils in Montreal, Toronto, Winnipeg
and Vancouver in the years 1988 to November 1995. The Air Ontario pilots had four Local Councils until 1990 at which point
they just had two, one in Toronto and one in London, Ontario. Each Local Council had an elected Local Executive Council
("LEC") that was its governing body and which included a Chairman and at least one Vice Chairman. It was to meet monthly and
was charged with the management of the Local Council's affairs and business in accordance with the Constitution. LECs were
elected for two year terms. The Constitution provided for votes at meetings of Local Council. A Local Council could not adopt
rules and regulations for the management of their affairs that were inconsistent with the Constitution. Amongst other things, the
LEC Chairman was to represent Council members and act on their behalf in all matters as outlined in the Constitution and Policy
Manuals, be responsible for implementing and administering the policies of the Association as they pertained to his Council, and
be a member of his airline's Master Executive Council. The Vice Chairman and the Local Executive Councilmen were to assist
the Chairman in implementing and administering the policies of the Association as they pertained to their Council. The Local
Executive Councilmen were also to represent the opinions, attitudes and direction of their Council members at LEC meetings.
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25
The Master Executive Council ("MEC") functioned as the highest governing body in all matters affecting, exclusively,
the active membership of its particular airline.
Subject to the discharge of its responsibilities as the highest governing body in all matters affecting exclusively the Active
membership of its particular airline, the activities of the MEC are to be governed according to the demands made upon
it from time to time by the individual Local Councils under its jurisdiction, all normal or routine business being handled
by the individual Local Councils. 4
26 The MEC consisted of the Chairmen and Vice Chairmen of the LECs. The Chairman of the MEC was elected by members
of the MEC for a two year term. Consistent with the language employed for the LECs, the MEC could adopt rules and regulations
for the conduct of the meetings and the management of the affairs of the MEC as deemed proper, but not inconsistent with the
Constitution, Policies and Regulations of the Association.
27 The Chairman of the MEC was the Association's representative to the airline for the purpose of implementing the objectives
and policies of the Association and was responsible for the negotiation and administration of the collective agreements between
the Association and his airline. 5 A representative of the Industrial Relations Department of CALPA would assist with the
negotiation of the collective agreements. Ultimately, however, the collective agreement was an agreement between CALPA
and the airline company.
28 The Board of Directors of CALPA was to direct the policy of the Association as decided by the Convention Assembly. When
the Convention Assembly was not in session, the Board was vested with the administration of the Association in accordance
with the Constitution. The Board could intervene in the affairs of an MEC or LEC or a Local Council if any of these bodies
were contravening the Constitution or policies of the Association, subject to ratification by Convention Assembly.
29
The CALPA Board consisted of the President who was the Chairman of the Board, two Vice Presidents, the MEC
Chairmen and four regional representatives. Each member of the Board had one vote except for the Chairmen of each MEC
who had one vote for every one thousand members of his airline company or portion thereof. For this reason, the Air Canada
MEC Chairman had two votes on the Board of Directors. Votes on the Board of Directors were not allocated on a per capita
basis. The two Air Canada MEC representatives could therefore be out-voted on the Board by the Connectors. In addition, there
was no limitation on the issues on which Board representatives could vote, even if the issues did not directly affect their airline
pilots. So, for example, a Canadian Airlines International Ltd. MEC Chair could vote on matters affecting pilots employed by
its rival airline, Air Canada.
30 The President and Chairman of the Board was the CEO of, and principal spokesman for, the Association. Amongst other
things, he would sign all collective agreements and letters of understanding and maintain effective relations with Presidents
of the airline companies to facilitate the attainment of the Association's objectives and policies. Subject to the direction of the
Constitution and Policy Manuals and his MEC, amongst other things, the MEC Chairmen were to be responsible for liaison
between the Board and the pilots of their airlines.
31

The Constitution also contained explicit provisions for the removal from office of the various officers.

32 The Convention Assembly was the highest governing body of the Association. It consisted of Convention Delegates who
represented their Local Councils. They were chosen and had voting accreditation based on a formula reflecting the size of the
Local Council. The Convention Assembly was "vested with the control of the Association, its general management and policies.
Its decisions shall be binding upon the Association, the Board of Directors, the Officers and members in all categories." 6 The
Convention Assembly was to meet every other year in November. In addition, a majority of the Board could call a Special
Meeting of the Convention Assembly. The membership could also cause a Meeting of Convention Assembly to be called. At
Convention Assembly, questions were to be determined by a simple majority of accredited votes cast. In addition, a roll call
vote could be requested at Convention in which case the vote reflected the number of members of a Local Council. Again, all
member airline delegates could vote regardless of whether the issue affected their airline pilots. So, for example, the Connector
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and Canadian Airlines International Ltd. delegates could outvote the Air Canada Convention delegates at Convention Assembly
on issues that only related to the Air Canada family.
Amendments
33
The Constitution included an amendment formula. Any amendments to the Policy Manual could be made by simple
majority vote of Convention delegates or their proxies.
Policies
34

A Policy Manual entitled "Administrative Policy" and the Technical Policy Manual were considered to be "the authority

by which the affairs of the Association were managed and the vehicle by which the Constitution is made effective." 7 The
Administrative Policy went on to state:
It should be borne in mind that while most policies contained in the Manuals are firm directives, some may represent
desirable goals which, for one reason or another, are incapable of being realized at any particular time. 8
(i) Communications
35
The Administrative Policy addressed communications. Generally, communications with an airline relating to any
amendment or alteration of an employment agreement and communications with the major executive officers of any airline on
the subject of Association policy were to be processed through the Association President or his designated representatives. A
member who by-passed established CALPA channels was subject to discipline under the Constitution.
36 Minutes of Local Council, LEC and MEC meetings were to be maintained and a copy sent to CALPA Headquarters. LEC
and MEC Chairmen were to communicate regularly with members of their Council by newsletters and bulletins. This was to
keep members aware of the role their Association was taking.
(ii) Negotiations
37 Section III of the Administrative Policy dealt with negotiations. All negotiations were to "be carried on individually with
each carrier and separate contracts maintained and no industry bargaining entered into." All negotiating proposals had to be
approved by the airline MEC. The MEC of each airline pilot group would elect a Negotiating Committee when required. The
Committee was charged with formulating bargaining positions for its pilots.
38
Before an agreement could be concluded, the MEC and/or the Negotiating Committee would return the contract to the
membership for ratification unless the MEC chose not to in exceptional circumstances.
39 A majority of members of the airline affected had to vote affirmatively before there could be a strike. Additionally, there
had to be a majority vote by members of CALPA's Board of Directors.
(iii) Seniority
40
The Administrative Policy specifically addressed seniority. It was to be based on the date a pilot was hired by an airline
company ("date of hire"). In addition, the Policy stated:
Seniority shall govern all pilots in case of promotion and demotion, their retention in case of reduction in force, their
assignment or reassignment due to expansion or reduction in schedules, their re-employment after release due to reduction
in force, and their choice of vacancies, provided that a pilot's qualifications are sufficient for the operation to which he is
to be assigned. In the event that a pilot is considered by the Company not to be sufficiently qualified, the Company shall
immediately furnish such pilot written reasons therefore. 9
41

As such, layoffs or furloughs were not to affect a pilot's seniority.
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42 Seniority was extremely important to a pilot. As Air Ontario's Captain Campbell testified, "Seniority isn't everything but it's
all we have." It influenced career opportunities including promotions and layoffs, the type of aircraft flown, flight destinations,
residence, status, and work schedules. If an airline, such as Air Canada, flew from more than one base, the company decided
where a pilot was to be based. Typically under a collective agreement, a seniority number would be assigned to each pilot.
Based on seniority, the pilot would then bid on his or her base, equipment (i.e. aircraft) and status. The bigger and faster the
plane, the more money a pilot would earn. Similarly, a captain would earn more than a first officer. Pilots also bid on their
schedules and vacation time based on seniority.
(iv) Merger
43 Section IV of the Administrative Policy that was in effect in January 1995 is at the core of this case. It addressed mergers.
The President of CALPA could declare a merger of pilot seniority lists if he believed that a merger or consolidation of one
airline with another was pending. In addition, in the event of a change in circumstances, the President could dissolve a merger.
It is Association policy that when, in the opinion of the President, a merger or consolidation of one member airline with
another is pending, the pilot seniority lists of the affected airlines shall be integrated. For the purpose of this policy the
President may determine that sale, takeover, purchase of shares, transfer of all or part of an airline or its assets, establishment
or purchase of associated or related companies or subsidiaries shall be considered a merger or consolidation. The President
shall establish an effective date for activation of this policy upon which he shall notify the Master Executive Councils of the
affected airlines that it is their responsibility, as representatives of the affected pilots, to activate the following procedures
for the integration of their pilot seniority lists. 10
44
As is clear from this language, the Merger Policy could affect several airline companies. Of course, the companies
themselves were not bound by the union's declaration of merger. Following the declaration:
(i) the MECs of each affected airline company were to notify their airline management of the Association's Merger
Policy: "Upon receiving notification, the Master Executive Council Chairman of each affected airline will notify his airline
management of the Association's Merger Policy and will obtain agreement from the airline that all questions of pilot
seniority shall be determined by the Association through its established procedures." The Policy was silent on what would
happen if an airline refused to agree.
(ii) Each of the MECs would appoint two people to be their Merger Representatives. They would have the authority to act
for and on behalf of the pilots of their respective airlines for the purpose of compiling a single integrated pilot seniority list.
(iii) The President would convene a meeting of the Merger Representatives of the affected airline companies who were to
then negotiate in good faith and attempt to compile an integrated pilot seniority list.
(iv) Any tentative integrated list had to be approved by each of the affected MECs.
(v) Absent progress, mediation could be invoked by the President.
(vi) If the foregoing procedures still did not result in an integrated pilot seniority list, arbitration in accordance with detailed
procedures was mandatory. The Policy expressly provided that, "The decision of the Arbitration Board shall be final and
binding on all parties to this arbitration." The Arbitration Board could include in its Award a provision to retain jurisdiction
for the limited purpose of resolving disputes which might arise prior to or in the course of the implementation of the Award
with regard to its meaning or interpretation.
(vii) After the Award and reasons were given, the integrated pilot list was to be accepted by the Association.
45

On the issue of implementation of an Arbitral Award, the Administrative Policy stated:
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...within five days, or a time period specified by the President, of an agreement between the Merger Representatives or
mediation, or from the date that the Arbitration Award and reasons are handed down, the integrated pilot seniority list shall
be accepted by the Association.
The intent of the Association will be to negotiate the integrated pilot seniority list as the seniority list to be used by the
successor airline. 11
Prior to the Association meeting with the successor airline to initiate negotiations, the President shall call a meeting of
the Master Executive Councils involved, within 10 days of acceptance of such a merged list, to discuss the procedure to
be followed for implementation of the merged list and a common collective agreement between the Association and the
successor airline.
46 The Merger Policy contemplated only one common collective agreement that would contain the merged list, not multiple
collective agreements.
47

The Administrative Policy did not particularize how the integrated or merged seniority list was to be implemented, nor

did it say anything about the CLRB, 12 which had ultimate jurisdiction, on the issue of merger or consolidation of bargaining
units. Captain Campbell, who was the Air Ontario MEC Chairman from 1990 to 1997, testified that if the successor airline
accepted the merged list, it would be implemented and form part of the collective agreement, and if the successor airline refused
to accept the merged list, the pilots would strike or CALPA would file a common or single employer application under the
Canada Labour Code 13 before the CLRB. The Administrative Policy itself was silent on the need to strike and the need to
file a common employer application.
48

The single employer provision of the Canada Labour Code states:
35. (1) Where, on application by an affected trade union or employer, associated or related federal works, undertakings
or businesses are, in the opinion of the Board, operated by two or more employers having common control or direction,
the Board may, by order, declare that for all purposes of this Part the employers and the federal works, undertakings and
businesses operated by them that are specified in the order are, respectively, a single employer and a single federal work,
undertaking or business.

49
Such an application could therefore result in a declaration that Air Canada was the employer of the Air Ontario pilots
as well as the Air Canada pilots.
50 Even if the Merger Policy contained in the Administrative Policy were followed, there was no guarantee that the merged
seniority list would be implemented. Put differently, it was foreseeable that the list might not be implemented.
1986 Merger Declaration
51
The history of this dispute commences with Air Canada's purchase of all or part of the Connector airlines that came to
be part of the Air Canada family of airlines and the resultant 1986 CALPA merger declaration.
52 In 1986, Air Canada increased its shareholdings in Air Ontario Ltd., Air Ontario's predecessor, to 75%, and acquired a 50%
and 85% interest in each of Austin Airways Ltd. ("Austin Airways") and Air BC respectively. As of December 1986, CALPA
was the bargaining agent for the pilots of Air Canada and Air Ontario Ltd. The pilots of Austin Airways were non-unionized.
53
In 1986, the Air Canada MEC was concerned about the prospect of a transfer of Air Canada flying to Air Ontario Ltd.,
Austin Airways, and Air BC, and resultant Air Canada pilot job losses. Based on the CALPA Merger Policy, the Air Canada
MEC Chairman, Captain Nick Servos, asked the President of CALPA, Captain Norm Foster, to declare a merger to merge the
pilot seniority lists for the pilots of Air Canada, Air Ontario Ltd. and Austin Airways.
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54
Although written a couple of years later in June 1988, the then CALPA President, Captain Bindon, effectively captured
the philosophy behind the Merger Policy:
Some dozen years ago, the Air Canada pilot group established the principle with Air Canada management that where the
Company purchases another, the labour groups will be merged to ensure the survival of both. This was achieved by a near
strike under the very capable leadership of Captain Norm Foster (then with Nordair), who understood that failure to merge
would allow a "divide and conquer" scenario to prevail permitting the Company to play one group off against the other.
This is not to say that today's recalcitrant management won't balk at the concept of merger, but rather to advise that ultimate
acceptance is assured by the precedent. The only assurance of a stable future, then, is for a merged list where every pilot
could use seniority to acquire the flying and level of job security accorded by his or her number.
55
From a cost perspective, one could see how transferring flying to cheaper regional pilots might be attractive to a parent
company such as Air Canada. Michel Picher, who eventually was appointed as arbitrator in this pilot seniority list merger
dispute, described the issue this way:
The substitution of a connector flight on a route previously serviced by Air Canada, or vice versa, directly impacts the
work opportunities of the pilots of the parent company or the connector airline, as the case may be. Moreover, from an
economic standpoint, the ability of the parent company to make such substitutions, while bargaining at different tables
with pilots who, although represented by the same union, may be pitted against each other in competition for work, is a
primary reason for the merger declaration that has led to this arbitration.
56

In the decision of Air Nova Inc. v. C.A.L.P.A., 14 the Chairman of the CLRB described the circumstances as follows:
Since it would be open to Air Canada as the unique shareholder of all of the airlines to control the line, the aircraft,
the schedule and thus the employees involved in the operation of any equipment, it is apparent that seniority within the
individual companies was not a reliable form of employment protection, at least for pilots involved in the flying of the
Connector aircraft.

57 One must also not lose sight of the fact that a merger of seniority lists would provide Connector pilots with the opportunity
to earn higher incomes. As the Plaintiff Patrick Berry testified, he would have the opportunity to advance his career, his pay,
benefits and pension plan. The opportunities at Air Canada were much broader than at the Connectors.
58 On December 5, 1986, the CALPA President declared a merger with respect to Air Canada, Air Ontario Ltd. and Austin
Airways, as requested by Air Canada MEC Chairman Servos. One week later, the President made a similar declaration of
merger to merge the pilot seniority lists for Air Canada and Air BC. At that time, the pilots at Air BC were represented by
the Teamsters Union.
59 Both of these proposed mergers of seniority lists were in the absence of any operational merger. In other words, the lists
were proposed to be merged even though the corporate airline entities that were wholly or partially owned by Air Canada were
operated independently. According to an Air Canada MEC newsletter, this was the first time that an integration of pilot seniority
lists would be attempted absent the merger of operations of the carrier companies. As First Officer Chris Pulley, an Air Canada
pilot and a named Defendant, wrote in the July 29, 1988 Air Canada MEC newsletter: "At present, the carriers remain separate
and distinct with arm's length management, separate employee groups and attached collective bargaining rights."
60
The Air Ontario Ltd. MEC newsletter dated January 10, 1987 described for its pilots the impediments associated with
the proposed merger relating to Air Ontario Ltd., Austin Airways and Air Canada:
Any completed Merger is still a long way off with many obstacles to overcome. Managements of the respective Companies
must agree in time that a Merger has in fact taken place, a merged Seniority list or "award" must be agreed upon by all
three Merger Committees, and lastly, a common Collective Agreement including all three pilot groups must be negotiated
and signed before one single pilot group could exist.

9

61
Following the CALPA declarations of 1986, none of the affected airline companies agreed to be bound by the merger
declarations. Indeed, Air Ontario Ltd. advised CALPA that the merger declaration was totally irrelevant to Air Ontario Ltd.
62 In March 1987, CALPA applied to the CLRB for the right to represent the Austin Airways pilots and in July of that year,
CALPA was certified as the bargaining agent for the Austin Airways pilots.
63 On May 8, 1987, William Deluce, president of Air Ontario Ltd., announced the company's intention to merge the operations
of Air Ontario Ltd. and Austin Airways into a single entity which would then be known as Air Ontario Inc. As this description
suggests, this was an operational merger. The flying operations of Air Ontario Ltd. and Austin Airways were duly merged into
a new company, Air Ontario Inc.
64
CALPA proceeded to attempt to negotiate a single collective agreement and an integrated seniority list for the merged
entity, Air Ontario. The other merger negotiations that were the subject matter of the 1986 merger declarations were deferred
so that the integration of the seniority lists for the former Air Ontario Ltd. and Austin Airways pilots could be completed. An
agreement to merge these lists was reached by the pilots on January 13, 1988.
65
The collective bargaining negotiations with Air Ontario were unsuccessful. A strike vote was held and a lengthy strike
ensued. During that time, Air Canada used Air Canada equipment and pilots to fly routes usually serviced by Air Ontario.
A tentative agreement was reached on April 25, 1988. This was the first collective agreement entered into with Air Ontario
that covered both the former Air Ontario Ltd. and Austin Airways pilots. The seniority lists of the pilots from the two former
entities were merged.
66
Once these two seniority lists were merged and a collective agreement had been negotiated with Air Ontario, the Air
Ontario pilots were ready to resume the negotiations relating to the Air Canada pilots under the 1986 declaration of merger.
Re-opener Letter and LOUs 17 and 18
67
In addition to encouraging CALPA's President to declare a merger pursuant to the Merger Policy, Air Canada's MEC
wrote to Air Canada itself and expressed concern about Air Canada's acquisition of the various Connector airlines. Air Canada
responded by letter dated May 20, 1987. Its Senior Director of Labour Relations, George Smith, wrote that Air Canada agreed
to enter into negotiations with the Association for the purpose of negotiating issues which may be relevant to Air Canada's
relationship with Air Ontario, Austin Airways and Air BC. While generally speaking, negotiations are not permitted during the
unexpired term of a collective agreement, namely the closed period, Air Canada agreed to enter into negotiations with the Air
Canada MEC and CALPA at this time. Pursuant to this re-opener letter, CALPA was entitled to give notice to Air Canada and
to negotiate with Air Canada even though the collective agreement was in force.
68
In December 1987, Air BC and Air Ontario announced their intentions to acquire jet aircraft. Previously within the Air
Canada stable of airlines, only Air Canada pilots had flown jets. As mentioned, by December 1987, Air Canada held a majority
interest in each of these two companies.
69
Consistent with the terms of the re-opener letter, in March 1988, the Air Canada MEC formed a special committee to
negotiate provisions with Air Canada to protect Air Canada pilots from the transfer of flying to the Connector airlines in which
Air Canada held an interest. In an April 7, 1988 Air Canada MEC newsletter, First Officer Merger Representative Chris Pulley
wrote of the proposed acquisition of jet aircraft by Air BC and Air Ontario:
... The issue is now, 'what will happen to our careers in the medium term if we don't merge?' The feeder airlines obtaining
jet aircraft has put some doubt into the future of Air Canada's domestic short and medium haul operations despite
announcements by the company as to how we will not be affected. I suggest that any armchair capitalist in our pilot group
should recognize the threat that we now face, absent merger with our feeder carriers.
With the acquisition of jet aircraft by Air Ontario and Air BC, the scope of our pilots affected has widened to include the
approximately 400 DC-9 pilots on our list.
10

70 Following negotiations between members of the Air Canada MEC and Air Canada management, two agreements entitled
Letter of Understanding 17 ("LOU 17") and Letter of Understanding 18 ("LOU 18") were reached. LOUs 17 and 18 were
developed to address the problem of the Air Canada pilots' loss of flying to the Connector airlines wholly or partially owned by
Air Canada. Each was described as a scope agreement. Such an agreement consisted of a clause in a mainline carrier's collective
agreement with its pilots that restricted the number of seats and size of aircraft that affiliated companies could operate. In light
of the acquisition of regional carriers by mainline carriers in the airline industry in the 1980s, scope clauses were not unusual
in the industry at this time.
71 LOU 17 restricted the size of aircraft that could be flown by Air Canada's Connector airlines according to weight and seat
capacity. The Air Canada MEC and Air Canada agreed that its Connector airlines would not fly aircraft having more than 85
seats. The Connectors were not flying such aircraft at the time. LOU 17 also provided protection for Air Canada pilots against
any furlough (i.e., lay-off) that resulted directly from the transfer of flying from Air Canada to a Connector airline owned or
controlled by Air Canada.
72
LOU 18 consisted of a "move-up" provision. A move-up clause described a process whereby pilots from the Connector
carriers could get employment at Air Canada. LOU 18 provided that a minimum of 40% of new pilots hired at Air Canada
would be from its Connector airlines. While LOU 18 required Air Canada to give preferential hiring opportunities to its regional
pilots, it limited the company's obligation to 40% of new pilots hired. Significantly, any Connector pilot hired by Air Canada
pursuant to LOU 18 went to the bottom of Air Canada's seniority list and forfeited any seniority accrued at his Connector airline.
In contrast to the insulated treatment of the Air Canada pilots on the seniority list, as between pilots at the Connector airlines
joining Air Canada's seniority list, LOU 18 contemplated a merged seniority list based on date of hire.
73
Ron Young worked at CALPA from 1988 to 1995, and became its Senior Director of Industrial Relations. After LOU
17 and 18 had been negotiated but not finalized, he was asked to participate in the meetings with Air Canada, as Air Canada
wanted the union to "clear" the LOUs. Mr. Young said to the Air Canada representative that LOU 17 seemed to represent a
merger (or words to that effect) and Mr. Young understood the Air Canada representative to concur. On the other hand, Mr.
Young was concerned that the LOUs would affect the willingness of the Air Canada pilots to continue with the merger process
that was the subject of the 1986 merger declarations. Captain Pat Maloney, the Air Canada MEC Chairman, told Mr. Young
that LOU 17 would distance the Air Canada pilots and Air Canada from the effects of a merger. In spite of all of this, LOUs
17 and 18 were "cleared" or agreed to by CALPA.
74
Under the CALPA Constitution, all collective agreements and letters of understanding had to be signed by the President
of CALPA. In 1988, the president of CALPA was Captain Norm Bindon. Initially, he refused to sign LOUs 17 and 18. He
was concerned that LOU 17 appeared to negatively impact the career prospects of the Connector pilots. Furthermore, like Mr.
Young, he was concerned that LOUs 17 and 18 might affect the Air Canada MEC's willingness to continue with the mergers
that had already been declared by CALPA.
75
President Bindon expressed these concerns at the CALPA Special Board of Directors meeting on July 19, 1988. A vote
was held to determine whether LOU 17 only affected the pilots of Air Canada. The Board of Directors, whose representatives
outnumbered those from the Air Canada MEC, overwhelmingly voted that LOU 17 affected more than just the Air Canada
pilots. The Board determined that no further negotiations were to take place on the LOUs. The Air Canada MEC was most
unhappy with this development. In response, it reiterated its support for the LOUs, requested that a Special Convention be held,
and threatened to withhold dues from CALPA.
76
In a July 25, 1988 newsletter sent to Air Canada pilots, Captain Pat Maloney referred to LOUs 17 and 18 as the Air
Canada pilot protection plan. He wrote:
It is the position of the Air Canada MEC that the Air Canada pilots, and not the BOD [Board of Directors], should decide
if they want this package. Although not spelled out in any CALPA policy, the BOD feels that the above package will
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jeopardize mergers. I feel the CALPA BOD are incorrect and do not have the right to establish policy on the assumptions
that something may or may not happen to mergers as a result of these LOUs.
77

In a further Air Canada MEC newsletter dated July 29, 1988, Captain Maloney wrote:
It is essential that all pilots understand where we are going at this time. There has been criticism that there is no intention
to carry out the merger process with Air Ontario. As an airline working with the CALPA constitution and policy manual,
we have an obligation to follow the policy manual. It can be argued that policy is just policy, and can be modified, but it
is the MEC's intention to work within the CALPA policy as it is written.
At a recent meeting of the CALPA Board of Directors, it was acknowledged that CALPA Policy assumes that industrial
action is necessary to implement our merger policy. Members of the Board have been advised that it is felt Air Canada
pilots would not support industrial action to bring anyone onto our list. The MEC position is that the final decision on the
implementation of the list will be made by the Air Canada pilots.

It should be noted therefore that at this very early date, members of CALPA's Board including the Air Ontario MEC Chairman,
were advised that (1) the Air Canada pilots would not support a strike as a means to effect merger; and (2) the Air Canada pilots
would have the final say on implementation of a merged seniority list.
78
In that same newsletter, First Officer Chris Pulley, who was now the Air Canada MEC Merger Committee Chairman,
explained the merger process for the Air Canada pilots. The Merger Representatives would attempt to negotiate a common
seniority list failing which mediation and then arbitration would ensue. First Officer Pulley wrote that each side paid for its own
legal counsel. He also observed that the decision of the CALPA arbitration board was final and binding on all parties to the
arbitration. He described the alternatives available to obtain a common collective agreement in the event that the companies,
namely Air Canada and Air Ontario, did not accept the merged list in negotiations with CALPA. The first was to try and get
the company to recognize that the airlines should be merged by seeking a common employer application before the CLRB. If
successful, Air Canada would be declared to be the common employer of both Air Canada and Air Ontario. He acknowledged
that CALPA had been made aware that this option would not be successful. He described the second option as direct negotiation
with Air Canada to obtain the common employer recognition. Direct negotiation would permit the use of all normal remedies
used to reach a settlement in collective bargaining including industrial action — a strike. He observed that the CALPA policy
was an internal policy and not Canadian labour law.
79
He wrote that, unlike in the U.S. where the union policy stipulated that there had to be a merging of operations before a
declaration of merger, the CALPA merger policy did not require a merger of operations beforehand. Rather, the Merger Policy
created a merged carrier when the "implementation process" was complete. This would be the first time that an integration of
pilot seniority lists would be attempted absent the merging of operations of two carriers. "At present, the carriers remain separate
and distinct with arm's length management, separate employee groups and attached collective bargaining rights." He stated that
Air Canada had structured its business relationships with the feeder carriers to ensure that a common employer application
would probably not have been successful. He also noted that during recent negotiations with Air Canada, "we learned it was
Air Canada's position that they would not merge operations willingly" and that the MEC expected that industrial action would
be required to implement the Merger Policy.
80 Ultimately, the dispute relating to LOUs 17 and 18 was resolved. At the CALPA Board of Directors meeting held in August
1988, the Board passed a motion that the Air Canada MEC did not exceed its jurisdiction in negotiating LOUs 17 and 18 given
the newsletter which the Air Canada MEC had published and the agreements between the President and the Air Canada MEC
Chairman, which "firmly shared the Air Canada MEC's good faith to proceed with the merger between Air Ontario and Air
Canada." Although not identified in the motion, the newsletter reference was to the aforementioned July 29, 1988 newsletter.
The same motion called for the President of CALPA to send a disclaimer letter to Air Canada stating that in signing LOUs 17
and 18, CALPA was not to be taken to have abandoned the merger process. Captain Maloney objected to the disclaimer letter
being sent but the motion passed nonetheless.
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81
CALPA President Bindon accordingly wrote on November 3, 1988 to the then President and CEO of Air Canada, Mr.
Jeanniot, reiterating that it was CALPA's intention to continue to implement its Merger Policy with respect to Air Ontario and
Air Canada.
Further Merger Activity
82 On September 6, 1988, President Bindon wrote to the MEC Chairmen for Air Ontario and Air Canada advising that upon
receipt of their individual seniority lists, he would convene a meeting of the Merger Representatives. In addition, on November
1, 1988, Merger Representative Chairman First Officer Pulley wrote to Michael Tritt, Air Canada's Director of Labour Relations
for Flight Operations, advising of the merger declaration relating to Air Canada and Air Ontario and requesting more current
seniority data on the Air Canada pilots.
83
In October 1988, Captain Maloney sent an Air Canada MEC newsletter to all Air Canada pilots in which he reviewed
the merger process, expressed reservations about the degree of support for merger, and informed pilots that a survey would be
conducted to determine the Air Canada pilots' views on merger. Captain Maloney wrote:
In the past, the premise has been that some decision should be made on behalf of the pilots, because it was assumed that the
pilots didn't understand the situation and did not know what is best. I do not share that belief. The direction set in 1986 may
or may not be the direction you would like to go. There have been insinuations that there is a hidden agenda in the survey.
There is no hidden agenda in the survey and the direction given by the Air Canada pilots to the MEC will be followed. I
feel that such a vital and controversial issue requires pilot input.
84 A survey was conducted of the Air Canada pilots and more than one thousand replies were received, representing a 60.6%
return. Normally a maximum return expected was 40%. Of those received, 82.2% felt that the merger process should be reversed.
89.9% of Air Canada pilots felt that a merger should only be declared on receipt of a majority vote by Air Canada pilots.
Merger Placed in Abeyance
85
CALPA held its biennial Convention in Montreal in November 1988. At the Convention itself, the Air Canada MEC
delegates asked that the Air Canada/Air Ontario merger be added as an agenda item. There had been no advance warning of this
request. At the Convention, the Air Canada MEC delegates then proposed a motion that the merger be placed in abeyance. The
Air Ontario delegates were caught by surprise and opposed the motion but they were outvoted. Captain Linthwaite of Air Ontario
did not understand why the Air Canada pilots would vote to put merger in abeyance. He felt that Air Ontario was benefiting
from Air Canada playing one group of airline pilots off against another. "Things were good for us," Captain Linthwaite said.
86

The Air Ontario MEC reported to its pilots in its December 22, 1988 newsletter:
It is very clear to us that the Air Canada pilot group would not support industrial action at this time to force the Company
to accept any list we negotiated and therefore any merger we might achieve now would be put on the shelf when it reached
the implementation stage.

87 The Air Ontario pilots therefore knew that the Air Canada pilots would not support a strike as a means to effect a merger
of seniority lists.
88
Air Canada learnt of the motion to place the 1986 merger process in abeyance, and George Smith, Senior Director of
Labour Relations, wrote on January 4, 1989 that "it has been Air Canada's consistent position that no merger took place between
Air Canada and Air Ontario when Air Canada acquired an equity position in Air Ontario."
89

In November 1989, the Air BC MEC sent out a newsletter stating:
At this time it is probably an understatement to say that none of the MECs involved have an "educated" solid commitment
from their pilot groups one way or another. Proper education of the philosophy, implementation and resolve necessary ... is
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the very initial and primary step in gathering a consensus. From personal experience, there is probably not one Chairman
or Vice Chairman that does not know some pilots that have a somewhat distorted view of mergers. Let's educate and then
let the pilots decide!
CLRB 1989 and 1990 Single Employer Decisions
90
The International Association of Machinists and Aerospace Workers ("IAM") represented approximately 8,000 ground
handling, sales and maintenance employees at Air Canada and at some of the Connector airlines. In 1988, it applied to the
CLRB for a declaration that Air Canada, Air Ontario Ltd., Air Nova and Air BC constituted a "single employer" pursuant to
s. 35 of Canada Labour Code.
91
As set out in C.U.P.W. v. S.V.N. Enterprises Ltd., 15 a single employer application involves a two-step test. First, the
following five objective criteria must be met:
(1) two or more enterprises, i.e., businesses;
(2) under federal jurisdiction;
(3) associated or related;
(4) of which two but not necessarily all are employers; and
(5) the businesses are being operated by employers having common direction or control over them.
92
Second, the Board must be satisfied that a labour relations purpose would be served by the declaration sought. This
is an exercise of the Board's discretion. "When the Board addresses the issue of discretion, the question ceases to be whether
common control exists; it becomes whether common control contributes to the erosion of bargaining rights." 16
93

The labour relations purpose associated with a section 35 declaration has been described as follows: 17
The purpose of a single employer declaration has traditionally been considered to be remedial in nature. The declaration is
designed to prevent the erosion or undermining of bargaining rights or the avoidance of obligations under the Code through
corporate restructuring or other business arrangements. The purpose has been expanded somewhat to take into account the
benefits to be derived from a rationalization of bargaining units which will promote sound labour relations and prevent or
minimize disruption caused by inter-unit or corporate reorganizations.
...
On the other hand, section 35 is not intended to be used as a means of enhancing existing bargaining rights ... Nor should
the Board be persuaded to issue such a declaration where the sole purpose or effect is to strengthen one party's hand or tip
the balance of bargaining power in favour of one side or the other.

94

Additionally, s. 35 may be applied "to restructure bargaining units if such restructuring promotes other valid labour

relation objectives." 18
95
Various unions representing different employee groups intervened in IAM's application to the CLRB, including the
International Union of Operating Engineers representing Air BC maintenance employees, Canadian Union of Public Employees
(Airline Division) representing flight attendants, Canadian Auto Workers representing ground personnel, Canadian Brotherhood
of Railway, Transport and General Workers representing Air BC pilots and flight attendants, and the Canadian Air Line
Dispatchers' Association representing Air Canada dispatchers. They all opposed the application. CALPA also intervened. It
did not support the application. Rather, it adopted a stance that the CLRB characterized as "qualified opposition". At page 6
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of the decision, it was noted that "CALPA would not go as far as saying that a declaration pursuant to section 35 would be
warranted in the circumstances."
96
On December 29, 1989, the Board dismissed the application. 19 It concluded that all five of the aforementioned preconditions in the first part of the test had been met, including the existence of common control by Air Canada. In the decision at
paragraphs 78 and 79, Vice Chairman Brault wrote, "The activities of Air Ontario, to name one, are monitored with a decisive
eye at some level or another by Air Canada... Air Canada's purpose in taking important positions in these Connectors was after
all precisely aimed at securing some form of control."
97
Based on the evidence before it, however, the Board found that the second part of the two-part test had not been met.
IAM's bargaining rights had not been negatively affected. The Board held that, "Our finding is not that this could never happen.
Had IAM negotiated in good faith with Air Canada some form of job security only to find that Air Canada actually rendered it
inoperable by pulling the strings at Air Nova, for instance, then the situation would not be the same."
98 CALPA itself applied for a declaration that Air Ontario and Air Alliance constituted a single employer and then asked the
Board to extend the declaration to include Air Canada. On June 19, 1990, the Board issued a decision dismissing the application,
stating amongst other things that there was no labour relations purpose for making a single employer declaration.
November 1989 Special Convention
99 Although the subject of merger of pilot seniority lists had been put in abeyance at the November 1989 Convention, there
continued to be interest in its pursuit.
100 A Special Convention Assembly was held in November 1989. The Air Ontario delegates moved to add to the agenda a
request that the Convention Assembly reconsider the Air Ontario and Air Canada pilot merger for reactivation. The Air Canada
and Air Ontario MECs agreed instead to meet to discuss both merger and LOUs 17 and 18 and the motion was withdrawn.
Reactivation of Merger Discussions
101 On January 11, 1990, the Air Canada and the Air Ontario MECs met. Captain Pat Palmer had replaced Captain Maloney
as the Air Canada MEC Chairman, Captain Maloney having completed his two-year term. The Air Canada MEC minutes of
the meeting report that it was the opinion of the Air Ontario MEC that, with the right merger educational programme, the idea
of a merger would probably be more acceptable to both pilot groups. Captain Palmer advised that the Air Canada MEC did not
have an official position on mergers at that time.
102
In April 1990, the Air Canada MEC reactivated Merger Committees at each base and an MEC Merger Committee
was also established.
103

Air Canada Local Council 11 (Toronto) wrote in its March 1990 newsletter that:
Merger is on the Agenda for the March General Meeting. The Executive of Council 11 require your direction for the April
MEC meeting. We are not attempting to reopen the issue. The discussion will be of a philosophical nature to demonstrate
that there is consistent direction with this critical issue.

104
In March 1990, Air Canada Local Council 11 voted against a motion made in favour of pursuing merger. Indeed,
the motion was soundly defeated. Kevin Vaillant, an Air Canada pilot and representative Defendant of sub-class 6, spoke out
against merger, noting that the risk was not worth it. One could not guarantee the outcome of an arbitration. He felt that he had
everything to lose and nothing to gain. Although he had been identified as surplus and expected to be furloughed, he thought
that he would eventually be recalled and he wanted to ensure that his seniority at Air Canada would not be adversely affected
by a merger of seniority lists.
105
Ultimately, on September 24, 1990, the Local Council 11 Merger Committee provided an interim report to its LEC
stating that the general consensus was to pursue scope enhancement rather than merger.
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On September 7, 1990, the Air Canada MEC sent out a newsletter to Air Canada pilots advising that an information
package outlining the merger options and scope clause enhancement would be distributed shortly. The newsletter stated:
The MEC needs and wants pilot input into this matter. Make your views known to your LEC, or Merger Committee
members. Your opinion is crucial!
107
The Air Canada Local Council 14 (Montreal) was anti-merger unless Air Canada pilot seniority remained unaffected.
Yves Filion, an Air Canada pilot and representative Defendant of sub-class 3, attended Montreal Local Council meetings and
consistently voiced his opposition to merger. He opposed merger because he did not feel that merger with the Connectors would
solve problems of joint job security. He expected to be furloughed and wanted to be able to resume his career progression
using his existing seniority when he was recalled. He had no interest in having access to the flying currently being done by the
Connector pilots since he wanted a career as a mainline pilot. He also felt that the Air Canada furloughs had primarily resulted
from Air Canada's replacement of its three pilot aircraft with the more efficient two pilot aircraft and not from the transfer of
flying to the Connector airlines. He was of the view that it made no sense to try and force a fake merger before there was either
a single employer determination or an operational merger.
108
The Winnipeg Local Council Merger Committee felt that merger was not a possible solution due to a reluctant
management and an unwillingness by the Connector MECs to consider anything but an integrated seniority list based on date
of hire. It recommended enhancement to LOU 17. No official Merger Committee meeting took place in Vancouver.
109
As of September 1990, First Officer Pulley's understanding was that the Air Canada MEC was not going to pursue
merger until there was a clear direction from the Air Canada pilots one way or the other.
Air Canada Layoffs
110
Despite the provisions of LOU 17, Air Canada continued to transfer flying from the mainline carrier to its Connector
airlines throughout 1989 and 1990. This was described in a March 15, 1990 Air Canada MEC newsletter as a "constant pattern
of station closures and route abandonments with corresponding increases in feeder flying." It was evident that LOU 17 was not
providing the protection that had been hoped for.
111
The early 1990s saw a significant global decline in both international and domestic airline traffic. Air Canada was
not exempt from this downturn in activity and continued to transfer flying to its Connector airlines where there were better
economies of scale — the equipment was smaller and the costs of flying, including pilot costs, were lower.
112
On October 9, 1990 Air Canada announced massive layoffs affecting more than 3,300 employees. This included
approximately 236 Air Canada pilots. There were no corresponding layoffs at the Connector airlines in which Air Canada held
an interest.
113 On October 16, 1990, an Air Canada MEC newsletter set forth a synopsis of the development of the Connector network
over the past five years and alternatives available to Air Canada pilots. It stated that, "An industrial merger as contemplated by
the CALPA Merger Policy requires the unmitigated resolve of the pilots on both sides of the fence to dictate to management
who will operate the combined fleet of equipment and what the working conditions will be." The newsletter described the entire
merger process and repeated much of the information contained in the July 1988 newsletter. The newsletter stated:
During negotiations with Air Canada for LOUs 17 and 18, it was recognized that Air Canada would not merge operations
willingly. The MEC expects that industrial action may be required to implement the CALPA Merger Policy.
114
On November 10, 1990, Air Canada MEC Chairman Captain Palmer sent an email to the members of the Air Canada
MEC stating that the MEC should demonstrate "leadership" and recommended that the Air Canada MEC direct the CALPA
President to declare the merger of Air Canada, Air BC, NWT Air, Air Ontario, Air Alliance and Air Nova. He stated that the
message he was getting from Air Canada pilots was that the Air Canada MEC should take a stand. In spite of Captain Maloney's
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previous message to the Air Canada pilots that their direction to the MEC would be followed, no new poll of the Air Canada
pilots was taken to see if their position opposing merger as expressed in the fall of 1988 had changed.
115
As a member of the Air Canada MEC, First Officer Pulley expressed some concerns. Among other things, he was
worried that the MEC was proceeding without pilot direction. On November 15, 1990, Captain Palmer wrote to First Officer
Pulley stating:
We probably don't have a clear direction from the pilots on merger/scope/compassionate transfer etc. ... if the MEC believes
this is the way to go, then let's do it and not keep putting it off hoping that someone or something is going to do it for
us. If we're expected to provide leadership to our membership, we must accept the accountability that goes along with
it. We must remember, the 236 pilots is only the first wave. The next one, without any economic crisis intervening, will
most likely be in 1993 when Air Canada must decide whether to renew its leases on the 25 DC-9's. I bet they won't. That's
another 300 pilots surplus. I don't believe there is a right or wrong here. But we must do what we feel is in the best interests
of our pilots. And it must be timely.
116 The Air Canada MEC members decided in favour of pursuing a merger declaration without first polling the Air Canada
pilots. This decision would prove to have long-lasting repercussions.
1990 Convention
117

In November 1990, CALPA held its regular biennial Convention.

118 Captain Palmer, in his capacity as the Air Canada MEC Chairman, asked Captain Rod Campbell, the Air Ontario MEC
Chairman, to meet with him privately in one of the meeting rooms at the conference. Captain Palmer then told Captain Campbell
that they were declaring a merger. This was music to Captain Campbell's ears. He testified that "whether we wanted a merger
or not, they were going to have a merger." He knew it was the ultimate solution to the problem. Captain Campbell described
this meeting as being akin to talking with his father. Captain Palmer was a large man with a very forceful personality. Captain
Palmer wanted to proceed with the merger sooner rather than later. Captain Campbell responded that his Air Ontario pilots
had been through a lot. The parties had to be deadly serious and prepared to follow through with their commitment. He said
they needed a firm commitment before going through with it; otherwise he would not proceed. Captain Palmer gave Captain
Campbell his firm 100% that he was committed and that the Air Canada MEC and their pilots were also committed to do this.
Captain Campbell testified that he relied on Captain Palmer's commitment.
119 Captain Steve Linthwaite attended the 1990 Convention as an Air Ontario representative, although he was not a member
of the Air Ontario MEC. He was present when Captain Palmer made an impassioned speech favouring merger. He testified that
the regionals were very cautious and proceeded with trepidation and that, "We'd seen that movie before." The Air Ontario group
of pilots was hesitant and they wanted to ensure a full commitment. Captain Linthwaite's understanding after the Convention
was that the Air Canada pilots were committed to merger.
120 On November 23, 1990, Captain Palmer and the MEC Chairmen from Air Ontario, Air BC and Air Nova signed a letter
stating that they "commit to announce the position of their pilot groups with respect to merger on March 1, 1991. It is understood
that on this day, March 1, 1991, that one or all MECs may request the President to initiate the merger process as per the CALPA
Merger Policy." The purpose of delaying the announced declaration of merger was to allow the pilot groups to go back to their
members to educate them on what had transpired. The letter was signed by the MEC Chairmen whose pilots were represented
by CALPA at the time (and therefore not Air Alliance and NWT Air). The letter was drafted by Ron Young of CALPA and he
witnessed the signatures. It is not disputed that Captain Palmer had the authorization of the Air Canada MEC to sign this letter.
121 On November 29, 1990, Captain Palmer sent a newsletter to all Air Canada pilots advising them that the Air Canada MEC
had decided to commit to a merger with their feeder groups effective March 1, 1991. The letter of commitment dated November
23, 1990 was attached to the newsletter. He wrote that the Air Canada MEC felt there was very little room to renegotiate LOU
17 and that the only alternative was to declare the merger. He wrote:
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It is understood by all of us that this decision will not be agreeable to all of you. However, we feel it is incumbent upon
us to provide a sense of leadership; to propose a plan for the future which we feel will provide the maximum amount of
protection in times of retrenchment and cost cutting. Base meetings with Captain and First Officer Merger Representatives
will be provided during the next several weeks to fully discuss all the ramifications of this decision.
122

He also noted that the 236 pilots who had been identified as surplus would be unaffected.

123
At Air Canada Local Council 11 (Toronto), the Merger Committee Chairman reported that the reaction to the MEC's
decision was a "great deal of anger and frustration at the prospect of a merger." The mood was described as hostile. Kevin
Vaillant of the Toronto Local Council recounted that Captain Palmer "took a lot of flack" and said that the surplus Air Canada
pilots would be unaffected so as to quell an uprising.
124

A lot of opposition to the position taken by the Air Canada MEC was voiced at the Montreal base as well.
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The Air Ontario MEC also sent out a newsletter reporting on events to its pilots on December 11, 1990 and included
a copy of the November 23, 1990 letter.
126
As mentioned, Captain Palmer's merger declaration statement to Captain Campbell was music to Captain Campbell's
ears. A merged list for Air Ontario pilots presented potential opportunities to fly larger planes and to enhance their incomes.
Many Connector pilots, including Air Ontario pilots, had applied for jobs at Air Canada in the past and had been unsuccessful.
March 1, 1991 Declaration of Merger
127
At the request of the MEC Chairmen for Air Canada, Air Ontario, Air Nova, Air BC, Air Alliance and NWT Air, on
March 1, 1991, CALPA's then President McInnis declared a merger of the pilot seniority lists in accordance with the CALPA
Merger Policy:
I am pleased to advise that according to your unanimous wishes I hereby declare a merger of the affected pilot seniority
lists on March 1, 1991 in accordance with CALPA Administrative Policy Manual, Section IV, Subsection A, Mergers.
Further, in order to allow the pilot groups to adequately prepare to become parties to the CALPA Merger Policy, the policy
activation date shall be April 15, 1991.
128 At the time of the declaration, neither Air Alliance nor NWT Air was a CALPA represented airline. CALPA put out a press
release on the merger noting that it was agreed that "the 1900 airmen of Air Canada will combine forces with approximately
800 pilots of Air BC, NWT Air, Air Ontario, Air Alliance and Air Nova." In the CALPA press release, Captain Palmer was
quoted as saying:
We must be prepared for whatever may happen to all our airlines. The purpose of a merged seniority list is to integrate
all of these pilots under one umbrella with the successor airline Air Canada. It only makes good sense, economic sense
to have one pilot group managed by Air Canada instead of six different groups being administered by six companies all
performing similar tasks.
129
On March 5, 1991, Captain Campbell notified Air Ontario of the merger declaration. Air Ontario's reply was negative:
"The carriers that have been referred to in your letter have not merged and therefore, remain as separate corporate entities.
Because we do not acknowledge the merger, we are not agreeable to providing any information for this purpose." According
to Captain Robert Saunders, an Air BC pilot and Merger Representative and later a Vice-President of CALPA, Air BC also
was not supportive.
130

Air Canada wrote in August 1991 that it was most concerned.
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An examination of possible mechanics of such a merger indicates that there are many potential economic costs to Air
Canada in addition to the possible pilot dislocation, especially were the seniority lists to be dovetailed. Air Canada believes
the disruption of the merger process, let alone an actual merger, will cause a significant competitive disadvantage. All of
this is unacceptable to Air Canada, and as no apparent benefit has been identified by CALPA, Air Canada will not support
the merging of seniority lists.
Assessments
131 CALPA did not pay all expenses associated with the merger process. As a result, the MECs for each airline had to raise
funds from their pilots. Monies were deducted from the wages of pilots after an assessment ballot was completed and a majority
of each airline's pilots voted in favour of the deduction.
132
The Air Canada pilots had money deducted from their wages to pay for the cost of merger related expenses. By 1993,
the Air Canada pilots had collected approximately $1 million in payroll assessments for merger expenses.
133
As early as 1989 and prior to Captain Campbell's 1990 meeting with Captain Palmer, money was deducted from the
wages of the Air Ontario pilots to pay for merger related expenses. Air Ontario merger related expenses up to November 15,
1995 amounted to $238,000 of which $150,280 relate to the Plaintiffs' claims.
Merger Policy Procedure Followed
134
On March 28, 1991, CALPA President McInnis convened a meeting of the Merger Representatives from each of the
MECs. The purpose of the meeting was to review the Merger Policy. At the meeting, the various stages of the merger process
were addressed, including negotiation, mediation, arbitration and implementation. The Merger Representatives were advised
that arbitration under the Merger Policy was final and binding. President McInnis urged the Merger Representatives to try to
reach a compromise and to avoid arbitration. CALPA would provide for the process in the policy manual and would do all it
could to make sure the process was successful; however, it would not guarantee the outcome.
135
Mr. Young of CALPA addressed the group and spoke on the topic of implementation of a merged seniority list and the
obligations contained in the policy manual. He told the meeting that following an agreement, or an arbitration in the absence
of agreement, a negotiating committee of all parties would be formed. After reaching a consensus, the committee would make
a presentation to Air Canada. The merger process would continue to completion either by implementation through negotiation
with Air Canada or by a single employer application to the CLRB under s. 35 of the Canada Labour Code. Although the
notes of Air Canada Merger Representative Captain Servos suggest otherwise, there was no agreement or acknowledgment
that implementation of the merged seniority list would depend upon whether the Air Canada pilots liked the final list that was
produced. Captain Servos was not a witness at the trial. That said, for reasons described subsequently, I conclude that a collective
agreement incorporating an integrated seniority list would have to be ratified by the Air Canada pilots.
136 John Keenan, CALPA's lawyer, told the group that once the matter was placed in the hands of an arbitrator, the decision
would be final and binding. Implementation then would be handled by CALPA. All pilot groups would be involved in negotiating
with the Company in an attempt to implement the Award. Air BC's Merger Representative, Captain Robert Saunders, testified
that the discussion on implementation was that they would try to implement the result but there was no discussion of the details.
137
Negotiations among the Merger Representatives for the Air Canada, Air Ontario, Air Nova, Air BC, Alliance Airways
and NWT Air MECs took place from July 9 to 11, August 20 to 21, October 8 to 9 and November 6 to 7, 1991.
138
The Connector position on construction of the seniority list was that the lists should be integrated or merged based on
a pilot's date of hire by his airline. This was referred to as the "date of hire" position. The Connectors also proposed certain
protective clauses or "fences" that would provide protection for Air Canada pilots hired before a certain date but would not
encompass all Air Canada pilots on the list.
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139 In contrast, the position of the Air Canada Merger Representatives was that Connector pilots should be added to the bottom
of the combined or merged seniority list. This meant that all of the Connector airline pilots would be placed below the most
junior of Air Canada pilots on the list. This was referred to as the "end tail" position. The Air Canada Merger Representatives
also sought "full flush down", meaning that in the event of a furlough, the most junior Air Canada pilots would be entitled to
bid into positions occupied by Connector pilots. Under this arrangement, Connector pilots would bear the brunt of furloughs.
140
Notes of the negotiations were taken by the various attendees. Air BC's Captain Robert Saunders' notes of the July 10,
1991 meeting record that the Air Canada Merger Representatives had said that:
An arbitrated list is not binding on the company.
i.e. if the Air Canada pilot group is not happy with the list from an arbitration they will probably not make any attempt
to implement it.
141
He did not recall the Air Canada Merger Representatives raising the failure to poll pilots individually as an issue, but
on June 20, he contacted Mr. Keenan, CALPA's lawyer, as to whether the list could be challenged. He understood from Mr.
Keenan that only the President of CALPA could stop the merger and none of the parties could back out.
142
In a similar vein Captain Monty Allen, an Air Ontario Merger Representative, recorded that at the meeting of Merger
Representatives of August 20 to 21, 1991, Captain Servos, an Air Canada Merger Representative, had said that:
If Air Canada pilots don't like lists then it probably won't be implemented.
Any date-based list will be torpedoed by the Air Canada pilots.
143
Taylor Sebastian, the First Officer Merger Representative for Air Ontario, attributed such comments to positioning for
negotiation purposes.
144 At the meetings, the Air Canada Merger Representatives advised that they were confident that Air Canada would accept
an end tail merger list. Captain Servos maintained that he had a good working relationship with Captain Charlie Simpson,
the Vice President of Flight Operations for Air Canada. He told Taylor Sebastian that he would invite Captain Simpson for a
barbeque and get the merger done. According to First Officer Sebastian, Captain Servos would use implementation as a threat
to try and get the others to agree to an end tail list.
145
Captain Steeves, an Air Nova Merger Representative, was reported as having said "other mergers forced — this not
forced — therefore implementation unlikely." He also was reported to have said that "the likelihood of an arbitrated list being
implemented is zero." In addition, Captain Saunders of Air BC recorded "arbitration — at present not worth it — AC pilots
hold the hammer." He testified that he understood that the hammer that Air Canada pilots held was the right to vote down a
collective agreement. According to Captain Saunders, the Air Canada pilots also comprised two-thirds of the total voting pilot
group. He recognized that they had to work with the Air Canada pilots, and without them it would be very, very difficult to
implement the list.
146
The Air Canada Merger Representatives never represented that they would implement the list even if the Air Canada
pilots did not like it.
147
The participants were deadlocked. The Merger Representatives were unable to reach an agreement on a negotiated
seniority list.
148
On November 12, 1991, the Air Ontario Merger Representatives and Captain Campbell wrote to CALPA President
McInnis requesting that the President invoke mediation as provided for in CALPA's Merger Policy.
Discussions with Air Canada
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149
In August 1991, George Smith who was, as mentioned, Air Canada's Senior Director of Employee Relations, wrote to
Captain Palmer expressing Air Canada's lack of support for a merger of seniority lists.
150
As also mentioned, in 1991, Michael Tritt was the Director of Labour Relations — Flight Operations at Air Canada.
He was responsible for the day to day administration of Air Canada pilot collective agreements on behalf of Air Canada
management. He also participated in negotiations with the pilot groups.
151 On December 2, 1991 he met with Captain Palmer to discuss "seniority merger/CALPA" issues. On December 3, 1991, he
did a detailed memo to file on his discussions with Captain Palmer. His memo recorded what the company was prepared to look
at including changes to LOUs 17 and 18 and a new LOU 18A and what Captain Palmer had intimated to him might be required.
152
On December 12, 1991 Mr. Tritt recorded that Captain Palmer advised that the Air Canada MEC would be prepared to
look at no new jets at the Connector airlines, a limitation on seats and a list in which all regional pilots would go to the bottom
of the current Air Canada seniority list. He had advised Mr. Tritt that he required a quick response as he was being pressured
to begin the seniority list mediation process.
153 On December 20, 1991, Mr. Tritt did another memo to file that reflected his discussions with Captain Palmer concerning
the latest "company position relative to the seniority list merger issue". Air Canada was prepared to review a seat limitation
of 70 seats for the regionals, 70% of new hires would come from the regionals and regional pilots would be at the bottom of
the Air Canada pilot seniority list. In addition, the seniority merger issue would not be an issue in the upcoming 1992 CALPA
negotiations. Captain Palmer told Mr. Tritt that he was sure this would not be enough to resolve the issue but he would discuss
the offer with his MEC. He did not expect that this would put the merger process into abeyance.
Mediation
154 CALPA President McInnis appointed Captain Ken Maley as mediator pursuant to the CALPA Merger Policy. He was a
past president of CALPA and had been a pilot with Canadian Airlines International Ltd. In a newsletter to the Air Canada pilots
dated February 20, 1992, Captain Gary Dean, the new Air Canada MEC Chairman, advised that due to the intractable position
of the Connectors and their consistent rejection of objective data, mediation would likely be a fruitless exercise. It is fair to say
that the Air Canada MEC position had also remained unchanged since negotiations started in 1991.
155 Captain Dean had been supportive of a merger, but his support was based on the list being acceptable to Air Canada pilots
as their support was required to implement the collective agreement. End tail was therefore the only workable solution in Captain
Dean's mind. He repeatedly told Connector representatives, including Captain Campbell, that the list had to be acceptable to his
constituents for them to implement it. He felt it was a no-brainer that they could not negotiate something the Air Canada pilots
would not accept. Otherwise, the collective agreement would go to a vote and would be voted down. Captain Dean thought
that ultimately reason would prevail.
156
The mediation before Captain Maley commenced on March 4, 1992. That day, the Connector Merger Representatives
advanced a tentative proposal in which they would accept an end tail list with certain terms.
157
The Air Canada Merger Representatives advised the Air Canada MEC of the offer in a telephone conference call. In
the call, Captain Dean reported that a meeting was to take place with Captain Simpson, Air Canada's Vice President of Flight
Operations, immediately after the call and that he expected there would be a new scope offer made by Air Canada which might
include a no jets clause, meaning that only Air Canada would fly jets subject to certain limited exceptions. The notes of the
March 4, 1992 conference call state:
To open the discussion further, on the possible offer by the company, Captain Dean asked the MEC members taking part
in the call what their response would be if Captain Simpson offered us a deal that we could not refuse. He also stated that
if the Air Canada pilots accepted the feeders' offer the door to a scope clause would be closed, and with it, a commitment
made to take labour action if necessary to achieve implementation with the company of any merged list.
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158
Captain Dean and members of the Air Canada MEC had a second conference call. The minutes reveal that Captain
Dean reported on discussions he had had with Captain Simpson and Barry Corbett, Vice President of Human Relations at Air
Canada. From these discussions, it was clear to Captain Dean that Air Canada would fight any sort of merged list whether it be
end tail or not. In the conference call, Captain Dean advised the Air Canada MEC members that they had to choose between
continuing along the arbitration route and be faced with the possible risks, or use the contract extension issue as a lever with
Air Canada management to get "the best deal possible for our pilots with the use of a scope clause."
159
The consensus of the Air Canada MEC was that scope enhancement was the preferable way to proceed. The reasons
given for the MEC's decision were:
• the concern over the length of time involved in the arbitration process and the inability to prevent the transfer of more
Air Canada flying during this time period.
• the unlikelihood of getting Air Canada to implement any kind of merged list and as a consequence of this, the lack of
support by Air Canada pilots to take industrial action to achieve this — especially with the economic state of the airline
industry at this time.
160

The implications of this decision for the Air Canada MEC were discussed in the conference call and recorded in a memo:
Could be faced with legal action from other members of the Association, and could also face the possibility of withdrawing
from the Association.
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Captain Dean advised his MEC that:
... there was nothing to prevent the Air Canada pilots, after having received a Scope Clause from the Company, continuing
along the merger route and obtaining a merged list. This list would then be put on the shelf and used only in the event the
Company reneged on the Scope Clause Agreement.
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The discussions between Captain Dean and Air Canada management and the Air Canada MEC's decision to pursue
scope were not communicated to CALPA National or to the Connector MEC Chairmen. The Connector Merger Representatives
withdrew their offer of an end tail list with terms at the mediation session held on March 5, 1992. Not surprisingly, the mediation
was unsuccessful.
163
In spite of the Air Canada MEC's decision to pursue scope enhancement with Air Canada, at the CALPA Board of
Directors' meeting held June 24, 1992, Captain Dean submitted a written statement in which he advised:
It is the intention at this time of the Air Canada MEC to proceed in accordance with CALPA administrative policy in the
merger between Air Canada and Connector airlines.
Continued resolve on the Air Canada MEC part in achieving a completed merger will depend on the demonstration of the
Board's responsiveness to our concerns, and our requirement for a fair and just arbitration.
164 President McInnis invoked arbitration pursuant to the CALPA Merger Policy. The Board of Directors gave the parties until
July 31, 1992 to identify a mutually acceptable arbitrator, failing which the President would write to the Federal Government
to ask for assistance in the selection of an arbitrator.
Merger Declaration Between the Two Mainline Airlines
165
In July 1992, news reports surfaced of a potential merger of operations between Air Canada and Canadian Airlines
International Ltd., Canada's two principal mainline carriers. In September 1992, the MEC Chairmen of Air Canada and its
Connectors jointly requested that their merger process be placed in abeyance pending the outcome of the potential merger
between Air Canada and Canadian Airlines International Ltd.. The CALPA President agreed and also agreed not to send the letter
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to the Government requesting assistance in the selection of an arbitrator. At the Board of Directors meeting held in September
1992, the Air Canada/Connector seniority list merger was placed on hold.
166 On October 9, 1992, the CALPA President declared a pending merger of seniority lists of the two mainline airlines. After
it became clear that Air Canada would not acquire Canadian Airlines International Ltd., he dissolved the declaration of merger
on June 24, 1993. In the process, the relationship between the Air Canada MEC and the Canadian Airlines International Ltd.
MEC was damaged. To use the description of David Edward, a retired Air Canada captain, the two groups had a confrontational
relationship.
1993 Canada Collective Agreement
167 Hollis Harris was the Chairman, President and CEO of Air Canada from February 1992 to August 1996. Prior to joining
Air Canada, Mr. Harris had been President of both Delta Airlines and Continental Airlines in the United States. Indeed, he had
spent his entire career in the airline industry.
168
Captain Dean had a good relationship with him. Mr. Harris had what he called "an open door policy", an approach he
had used at Delta and elsewhere. He was willing to talk to all of the Air Canada people no matter which department they were
in. Captain Dean spoke or met with him at least twice a month during Captain Dean's tenure as Air Canada MEC Chairman.
Captain Dean repeatedly raised with Mr. Harris the transfer of Air Canada flying to the Connector airlines and the effect this
had on Air Canada pilots.
169
In 1993, the collective agreement governing Air Canada and the Air Canada pilots had to be negotiated. On March 4,
1993 Captain Dean and members of the Air Canada MEC met with Mr. Harris and other Air Canada executives at Air Canada's
headquarters in Montreal. Air Canada was in dire financial straits and asked the Air Canada pilots to take a five percent rollback
in wages as part of a financial restructuring of the airline and as part of the new collective agreement.
170
One week later, Mr. Dean met with Mr. Harris to discuss the request. Mr. Harris proposed improvements to scope as a
means of gaining Air Canada pilot acceptance of the five percent rollback.
171
Mr. Harris also told Captain Dean that if he would give him a "competitive rate," Mr. Harris could afford to order
regional jets to be flown by the Air Canada pilots. The regional jet was a 50 seat aircraft, comparable to the Dash 8s flown
by the Connector airlines.
172 Following this meeting, Captain Dean came into the collective bargaining negotiations and advised that the Air Canada
pilots were going to be flying new equipment known as regional jets. Mr. Young of CALPA cautioned Captain Dean that flying
the regional jets would have long-term implications for the Air Canada pilots.
173 For his part, Captain Dean quickly arranged for research to be done and came up with an industry leading pilot rate to fly
the regional jets. These rates were comparable to, and in some instances less than, the rates being paid to Connector pilots flying
somewhat comparable equipment. Mr. Young advised Captain Dean that there was now an overlap in the flying and rates of
pay between the Air Canada pilots and the Connector pilots. He warned Captain Dean that with the agreement with Air Canada
regarding the regional jets, Captain Dean had just lost the merger arbitration with the Connectors. Even though only Air BC and
Air Nova flew jets, Mr. Young was of the view that flying these small regional jets would put the Air Canada pilots in the same
business as the Connectors and this would constitute evidence of integration of the operations. Mr. Young also told Captain
Dean that this might result in a recall of some Air Canada pilots on furlough sooner rather than later. Mr. Young understood
that Captain Dean was doing this so as to bring the furloughed pilots back to work. The proposed rates of pay for the regional
jets were negotiated into the 1993 Air Canada pilots' collective agreement by CALPA. As part of the collective bargaining
negotiations, Air Canada agreed to further restrict the size and weight of aircraft that could be flown by its Connector airlines and
to also give the Air Canada pilots a no jets clause. The 1993 collective agreement governing Air Canada and its pilots ultimately
included a reduction in the size of the aircraft that could be flown by the Connectors from 85 seats to 70 seats. It also provided
that save for any existing jet aircraft then being flown by Air BC and Air Nova, the Connector airlines in the Air Canada family
would not fly jets. As such, Air Canada would fly jets and the Connector airlines would be restricted to propeller planes.
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The 1993 collective agreement was ratified by a vote by the Air Canada pilots. In the September 1, 1993 Air Canada
MEC newsletter, Captain Dean wrote:
With the recently settled Air Canada contract including a more restrictive Scope Agreement, and the corporation's intent
to order Regional Jet aircraft for the Air Canada fleet, it is clear that Air Canada pilots are now active players in the
Connector business.
Our collective interests as airline professionals can be realized best through a merger of our respective groups. In retrospect,
the last few years have indicated consistently to all parties that common representation and a single seniority list is an
appropriate and self-serving goal.
175
He went on to write that he was optimistic that the next few months would produce a fair and agreeable common
seniority list.
Air Canada and NWT Air Merger Agreement
176
NWT Air was a small regional airline. It had only two or three airplanes and a dozen or so pilots. In May 1993, the
Merger Representatives of the MECs of Air Canada and NWT Air reached an agreement on how their two seniority lists should
be merged. The merged list was a dovetailed list with the NWT Air pilots being interwoven among the Air Canada pilots based
on date of hire. It was therefore not an end tail list. The agreement and the merged list were approved by the Air Canada MEC
but were not subject to ratification by the Air Canada pilots. CALPA's President McInnis formally accepted the Air Canada/
NWT Air merger agreement on May 13, 1993.
177
The Air Canada MEC attempted to negotiate this agreed list into the 1993 Air Canada collective agreement, but Air
Canada refused to agree. Mr. Harris was the Air Canada CEO at this time. He directed his management team to reject the merged
list even though NWT Air had only a few airplanes and pilots and even though the Air Canada MEC wanted to implement
the list. Mr. Harris' rejection of this merged list was consistent with his general opposition to a single seniority list for any of
the Connector pilots and the mainline Air Canada pilots. It should be noted that as early as 1993, Air Canada was looking to
divest itself of NWT Air.
178
On August 10, 1993, CALPA filed an application for a single employer declaration pursuant to s. 35 of the Canada
Labour Code with the CLRB with respect to Air Canada and NWT Air. The Air Canada MEC supported the application and
Captain Dean was of the view that it would be successful. In March 1994, at the instance of the Air Canada MEC, the application
was postponed indefinitely.
Reactivation of Merger Efforts
179 The Air Canada and Canadian Airlines International Ltd. merger having been dissolved, on August 13, 1993, President
McInnis reactivated the merger discussions between the Air Canada MEC and the Connector MECs. The MEC Chairmen agreed
to a further period of negotiation to try and reach agreement on a merged seniority list.
180 To assist with the negotiations, Captain Maley was again appointed as mediator and the mediation took place in October
and November 1993. This time, the Air Canada Merger Representatives offered to have 90 Connector pilots dovetail on to the
Air Canada pilots' seniority list, provided that the rest of the list would be end tail. First Officer Pulley advised that the list
would not be implemented if the Air Canada pilots did not like it, but Captain Saunders thought this was just posturing. The
Connectors stuck to their date of hire position. Again, no agreement was reached.
181
On November 15, 1993, President McInnis wrote to the Federal Government, this time requesting assistance in
designating a single arbitrator to handle the arbitration under the CALPA Merger Policy.
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182 Captain Dean knew that if the merger negotiations proved unsuccessful, the next step in the merger process was arbitration.
Kent Hardisty, the Air BC MEC Chairman, reported to his MEC that Captain Dean had made it clear that the Air Canada MEC
would attempt to delay an arbitration that was not equitable to the Air Canada pilots and therefore unimplementable.
183
Captain Dean had concerns about the arbitration process. There was a risk that the Air Canada pilots could lose and
end up with a dovetailed list rather than an end tail list. On October 16, 1993, he wrote to his MEC to advise that "alarm bells"
should be ringing and that under the constitutional policy, Air Ontario could insist on arbitration regardless of the Air Canada
MEC's position. "An arbitrated list (favourable to Air Canada or not) can provide Air Ontario with needed support before the
CLRB for their sole application for common employer."
184 In the Air Canada MEC newsletter of December 15, 1993, Captain Dean reported to the Air Canada pilots on roadshow
briefings on the activities of the MEC over the past two years. He stated that the outgoing MEC was unanimous in its desire to
achieve a beneficial Connector merger agreement for Air Canada pilots but noted that the Air Canada pilots were divided in their
approach to merger: a) some furloughed pilots opposed the merger and preferred to rely on the new scope provisions negotiated
in 1993; b) the new junior group of Air Canada pilots were adamant that a merger be achieved as soon as possible; and c) the
third group was comprised of pilots senior enough not to be concerned one way or the other but who recognized that the current
layoffs would have largely been avoided had an earlier merger occurred. He also wrote that the Air Canada pilots were facing
a wasteful arbitrated settlement because any unsuitable list would not have pilot support and would not be implemented.
185 By December 1993, Captain Dean was receiving daily if not weekly communications on merger from Air Canada pilots.
Of those who contacted him, he estimated that about 90% were against merger.
186 In late January 1994, Michel Picher was appointed as the arbitrator. He was a very experienced arbitrator. On February
15, 1994, he established hearing dates of June 21 and September 7 to 9, 1994.
Motion to Delay, Postpone or Cancel Merger
187 In February 1994, Captain Dean and First Officer Pulley wrote another newsletter that described the history that gave rise
to the merger, the negotiations and the positions taken. The newsletter noted that the intent to merge was declared at Convention
in 1990. It was a collective statement to Air Canada that the pilots were tired of one group of pilots being played off against
another. In the newsletter, Captain Dean wrote that the MEC supported the move to arbitration to resolve the seniority dispute,
stating that, "The concept that we have been trying to negotiate with the Connectors is similar to that of insurance."
188
The newsletter solicited feedback from the Air Canada pilots as the Merger Representatives and Merger Committee
were preparing for the arbitration.
189
There was some unrest amongst the Air Canada MEC members. On February 6, 1994, Captain George Cockburn, the
newly-elected Air Canada LEC Chairman from Montreal, wrote to the Air Canada MEC members that he was opposed to any
Connector merger including an end tail list, and suggested a move to cancel LOU 18 immediately. In an email dated December
7, 1994, he suggested that Captain Dean feel out Mr. Harris as to what the company's reaction would be if CALPA's position
on the subject of Connector merger were to change. He wrote, "Could we expect support against the hostile merger in the form
of an attempt to declare common employer status by the Connector carriers?"
190

On March 2, 1994, Captain Dean met with Mr. Harris. Captain Dean's minutes record that Mr. Harris:
clearly and emphatically indicated that it would not be financially feasible to retain connectors if 'National CALPA' and
'other groups' proceeded in seniority integrations/common employer. Does not see this as an AC pilot objective. Sought
rationale why we were proceeding in this fashion. Offered alternatives without re-opening contract. Understands that the
AC MEC considers current arrangements as common employer.

191 Captain Dean wrote a memo to the Air Canada MEC in which he sought input and advised that, "We must take immediate
action to avoid the impending arbitration of the seniority list."
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Although Captain Dean had been a supporter of the philosophy of merger, he felt that the Air Canada MEC lacked
membership motivation to complete the process. It was impossible to proceed with a merger that its constituency did not favour.
Captain Dean testified that he had a belief that he had a moral and legal duty to represent his member pilots. In the Christmas
1993 to March 1994 timeframe, he concluded that the Air Canada MEC should not pursue merger. He had thought that the
Connectors would come to an understanding of the Air Canada MEC's end tail position but they had not.
193 He wrote to President McInnis to request an emergency meeting of all MEC Chairmen who were party to the Air Canada/
Connector merger although he did not identify the purpose of the proposed meeting. President McInnis obliged and on March
3, 1994, he wrote to the Connector MEC Chairmen requesting their attendance at an emergency meeting on March 10, 1994.
Captain Campbell asked President McInnis to obtain details from Captain Dean as to what he wished to discuss. Captain Dean
responded to President McInnis on March 7, 1994, stating:
As much as it would be of assistance to Captain Campbell to be aware of the specific details of the upcoming MEC
chairmen's meeting, I will not be aware of these myself until immediately prior. Nevertheless, it will be of great interest
to all, I am sure, to discuss the current state of affairs regarding the Air Canada MEC's direction concerning the merger
process.
194 On March 10, 1994, prior to the CALPA emergency meeting, the Air Canada MEC met and passed a unanimous motion
to "pursue a course of discovery to find means to postpone, delay or cancel the proposed merger of the Air Canada and Air
Canada Connector pilot seniority list." The motion referred to "a strong, negative reaction by Air Canada pilots" to the proposed
merger. In the same meeting, the Air Canada MEC decided to conduct a comprehensive evaluation of the available options
under the CALPA Constitution and to do a poll of active Air Canada pilots and of those on furlough. A significant majority of
both groups supported the motion to postpone, delay or cancel the proposed merger.
195
Later, at the meeting with the Connector MEC Chairmen, the Air Canada MEC advised of the Air Canada MEC
decision taken earlier that day and proceeded to ask President McInnis to dissolve the merger. Captain Campbell was shocked
and furious. He said it was not the time to get cold feet. President McInnis refused to dissolve the merger. The minutes record
the CALPA President's reaction:
Captain McInnis explained what his responsibilities were re: merger. He stressed that CALPA does not guarantee the results
of a merger but merely the process, and that the process is very important. For clarification, Captain McInnis stated that
in his opinion the President does not have the power to dissolve a merger, and explained his interpretation of the clause
that was changed in the Merger Policy, which has led people to assume that he can. Captain McInnis added that whether
or not to merge is the MECs' decision not his, but in his opinion not a lot has changed since the decision was originally
made to enter into this merger.
196
On March 11, 1994, Captain Dean wrote to John Keenan, legal counsel to CALPA, to obtain advice on, amongst other
things, pursuing the motion to postpone, delay or cancel the proposed merger; the constitutional or legal requirements of the Air
Canada MEC to represent its members in the face of "perceived disagreeable Constitutional or Administrative Merger Policy";
and the liability of Air Canada MEC members to CALPA misdemeanour charges.
197 Mr. Keenan responded by stating that the objectives of the Air Canada MEC motion were not in themselves objectionable,
assuming the means were lawful "bearing in mind your obligations to your members under the Constitution." He advised
Captain Dean that the decisions of an MEC in respect of merger would not override the Board. The LECs and the MEC had
to represent the opinions and direction of their members forcefully and ably vis-à-vis the President and if necessary, the Board
of Directors, in order to convince them to delay the merger timetable. If the President refused to delay the merger timetable,
the MEC Chairman would have carried out all of his Constitutional obligations on behalf of his members. What else could be
done involved ethical or policy decisions that were beyond the realm of the advice Mr. Keenan was providing. On the issue
of exposure to misdemeanour charges, if individual members alleged inadequate representation, he advised that the MEC had
an obligation to represent the views of Local Council and the Air Canada MEC Chairman had an obligation to represent the
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views of his MEC at a Board meeting. But if unsuccessful, certain actions by the MEC and its Chairman could be in violation
of the Constitution.
198
No disciplinary charges under CALPA's Constitution and Administrative Policy were ever laid against the Air Canada
MEC.
Further Discussions with Air Canada Management
199 Meanwhile, Captain Dean continued to pursue his direct discussions with Air Canada management. On March 15, 1994,
Captain Dean wrote to Captain Wayne McLellan, Vice President of Flight Operations at Air Canada, setting out an agenda for
a meeting to be held on March 16, 1994. The agenda proposed by Captain Dean included discussion of Air Canada MEC's
internal CALPA merger activity. Captain Dean subsequently advised Captain McLellan of the Air Canada MEC's desire to
discontinue the CALPA merger process.
200 On April 21, 1994, Captain Dean and First Officer Pulley met with J.J. Bourgeault, Air Canada's Chief Operating Officer.
From that meeting, they understood Mr. Bourgeault to indicate that Air Canada was a common employer given the decision
of the CLRB on the IAM common employer application and that Air Canada did not accept CALPA's concept of a merger of
operations because of the impact that such a merger would have on other unions such as the IAM and CAW. First Officer Pulley
testified that Mr. Bourgeault indicated that if it were the pilots alone, Air Canada would be fine and that they were planning
some backroom consolidation. Mr. Bourgeault was not called as a witness so no explanation or interpretation of what he meant
by these comments attributed to him was offered in evidence.
Postponement of Arbitration Dates
201
In May 1994, Captain Dean again asked President McInnis to cancel the merger given that the Air Canada MEC did
not wish to continue with the process. He also asked that the arbitration dates be cancelled or postponed. On May 19, 1994,
President McInnis indicated that he had decided to postpone the June and September arbitration dates until after the November
1994 Convention. Captain McInnis indicated that he had changed his mind "based on reduced support".
202
His decision was reversed by the Board of Directors at their meeting on June 15 and 16, 1994. Canadian Airlines
International Ltd. MEC Chair, Captain John Dunlop, moved the motion overturning the President's decision and it was seconded
by Captain Campbell. A majority of the directors voting were from Canadian Airlines International Ltd. and airlines other than
Air Canada.
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In an email dated June 17, 1994, Captain Dunlop wrote to Captain Dean:
Notwithstanding the Air Canada MEC's on again, off again commitment to a merger and current assertion that there is
now no Air Canada membership support for merger with your Connector pilots, failing a change of circumstance, you are
morally and constitutionally committed to lie in the bed your pilots have made for themselves. Notwithstanding your current
mandate which mitigates against CLRB or industrial action to force a common collective agreement on your employer,
your MEC has, by its previous agreement, committed itself to a merger of seniority lists and the subsequent negotiation
of a common collective agreement. To accept any other interpretation makes a mockery of CALPA, its constitution and
its Merger Policy. From where I sit, it seems to me you are determined to prove to all that "the rule of might makes Air
Canada right."

204 Captain Dean resigned as MEC Chairman in September 1994 and was replaced by Chris Pulley. Mr. Pulley was the first
First Officer to ever become Chairman of the Air Canada MEC.
Commencement of Arbitration
205

The June arbitration dates had been lost, however, and new dates were set for September 8 and December 17 to 21, 1994.
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The arbitration before Mr. Picher commenced on September 8, 1994. The Air Canada MEC raised some preliminary
objections. It submitted that:
• the decision of the Board of Directors to overrule the decision of CALPA President McInnis to suspend the arbitration
was beyond its jurisdiction;
• Mr. Picher was without jurisdiction to arbitrate the merger of seniority lists because there had been no operational merger
of Air Canada and the Connectors; and
• the lack of any operational merger justified a postponement until such time as an operational merger was imminent due
to problems of implementation of any merged list.
207 On September 22, 1994 Mr. Picher rejected the Air Canada MEC's preliminary objections. He determined that he had no
jurisdiction to review the Board of Directors' decision or the CALPA President's declaration of merger. The Board of Arbitration
was not the arbiter of the internal procedures and workings of the Association. A democratic trade union was by nature a highly
political body, and interpretation of its Constitution and policy manuals properly resided in the Convention Assembly. He went
on to indicate that if he had jurisdiction to review the President's declaration of merger, he would conclude that Captain McInnis
did not err in declaring a merger in circumstances where there was no operational merger. The Merger Policy intended a broad,
purposive approach to the definition of what might constitute a merger or consolidation. He also ruled that it was unnecessary
to obtain the employers' acceptance to be bound by a merged list in advance of the arbitration. Difficulties associated with
implementation of the merged list did not constitute reason to adjourn the proceeding. He noted that to do so would provide a
veto of the process to the employer. The process of meaningful negotiation with the employer or employers occurred only after
the issue of the merged seniority list had been resolved internally by CALPA.
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The arbitration was set to resume in December 1994.

LOU 17 Grievance
209
The furloughs announced by Air Canada in October, 1990 commenced in 1993. CALPA grieved the furlough of Air
Canada pilots as constituting a contravention of LOU 17. CALPA stated that the furloughs were the direct result of the transfer
of flying by Air Canada to its Connector airlines contrary to the provisions of LOU 17. Air Canada rejected the grievance and
the Board of Directors of CALPA approved proceeding to arbitration.
210
The LOU 17 grievance asked, amongst other things, that the routes transferred to the Connector airlines be restored to
the Air Canada pilots. The Air Ontario and Air Alliance MECs sought to intervene in the arbitration even though the grievance
arose under the Air Canada collective agreement. Their position was that the relief requested would have an impact on the
Connector pilots who were flying the affected routes. Intervenor status was granted as requested in June 1994.
Developments at Air Canada
211
On August 22, 1994, Captain McLellan wrote to Captain Dean and advised that Air Canada anticipated recalling some
of the furloughed pilots because the regional jets Air Canada had ordered had begun to arrive. He indicated that the company
anticipated recalls of approximately 10 pilots per month starting in January 1995 although the pace could accelerate.
212
By early 1995, Air Canada was ready to embark on a significant expansion of its pilot ranks. All of the furloughed
pilots were being recalled and the company anticipated hiring many new pilots. They were to be hired directly and exclusively
from the ranks of the Connector airlines as provided for in LOU 18. Captain McLellan arranged for a notice to be posted in
crew rooms to encourage Connector pilots to apply for these new positions. CALPA's new President, Captain Laing, wrote to
Captain McLellan on March 15, 1995 reminding him of the merger declaration and the hearing before Mr. Picher.
213 Change was occurring in the airline industry. In February 1995, the Governments of Canada and the United States entered
into an Open Skies Agreement similar to an agreement that had existed between the United States and Europe for a number of
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years. The Agreement was intended to allow Canadian and American airlines to fly into new destinations in the United States
and Canada on a more frequent basis. Ever since he had joined Air Canada, Mr. Harris had been a keen supporter of an Open
Skies Agreement. He recognized the opportunity that Open Skies provided to Air Canada to increase its transborder flying.
214
Prior to the Open Skies Agreement, Canadian and American carriers were restricted in the amount of flying that could
be done in each other's country. These restrictions limited the number of available destinations for Canadian carriers into the
United States and the number of flights that could be flown. Furthermore, the airlines were limited to certain city pairings.
Approximately 80% of the flying into Canada went to a small number of urban destinations: Montreal, Toronto, Winnipeg,
Calgary and Vancouver.
215
The Open Skies Agreement contained time-limited transitional protections that favoured Canadian carriers. These
protections prevented American carriers from increasing the volume of flights to Montreal and Vancouver until 1996 and until
1997 for flights to and from Toronto. This protection enabled Canadian carriers to take advantage of the Open Skies Agreement
without fear of competition from their larger American counterparts.
216 Air Canada changed its fleet configuration by acquiring new aircraft including the regional jets which permitted routes
to be serviced by larger aircraft at peak times and by the smaller regional jet at non-peak times. In addition, Air Canada moved
away from a hub and spoke network to point-to-point service. As explained by the Plaintiffs' expert, Dr. D'Cruz, whose evidence
I will discuss in more detail subsequently, with a hub and spoke configuration, carriers have large urban centres such as New
York City or Toronto, known as hubs, to which large planes may be flown. Smaller planes then take customers to smaller
destinations, known as spokes. The flight was therefore multi-legged. With a point-to-point configuration, as its description
implies, a passenger travels directly from one city of origin to another destination. This was more desirable for passengers, and
especially for business and leisure travellers. It permitted passengers to fly directly from their Canadian base to their ultimate
destination without the inconvenience of layovers and switching aircraft. Air Canada was able to offer this service with little
competition from Canadian Airlines International Ltd., which at the time was saddled with an enormous debt load and aging
aircraft.
217
In 1993, Air Canada ordered 24 regional jets with an option for 24 more, some of which were intended to service the
transborder market under the Open Skies Agreement. They were acquired by Air Canada at a cost of $16 million per airplane
and therefore represented an initial investment of $384 million. The regional jet began to appear as part of the Air Canada fleet
in the latter part of 1994 and increased its presence in 1995 as the order was completed. According to the Plaintiffs' expert, Dr.
D'Cruz, Air Canada's strategic planning in 1994 to 1996 was focused on taking advantage of the Open Skies opportunities and
in his opinion, it would have been disastrous to that strategic plan if Air Canada had been faced with a disruption of service
resulting from pilot industrial action or, in other words, a pilot strike. He stated that it would have been "suicidal" for Air
Canada to face a pilot strike in 1995. Mr. Harris also admitted in cross-examination that a pilot strike in 1995 would have had a
significant financial impact on Air Canada. As will be discussed subsequently, however, any strike would have been shortlived.
November 1994 Convention
218 In November 1994, CALPA had its regular biennial Convention. The Air Canada MEC did not seek to place the merger in
abeyance or to cancel it nor did it seek to amend or alter the Merger Policy. In addition, it did not appeal the Board of Directors'
decision which overruled President McInnis' decision to delay the merger process. This may have been because the Air Canada
pilot representatives would have been outvoted.
December 1994 Arbitration
219 The arbitration was held on December 17 to 21, 1994 before Mr. Picher. Mr. Picher suggested that Air Canada be invited
to send representatives to the hearing as observers but the Air Canada MEC rejected this proposal. Its counsel, Mr. Katz, wrote:
... we submit with all due respect that the implementation of the Award should be dealt with in accordance with the CALPA
Merger Policy and that attendance of an employer representative at the arbitration hearings would impede CALPA's ability
to secure implementation of the Award and impair CALPA's negotiating position on any number of other matters as well.
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CALPA Merger Policy, like that of the Airline Pilots' Association in the United States, reflects the judgment of several
generations of pilot union leaders as to the manner in which most effectively to represent affected pilots in connection
with airline mergers. Their judgment is that implementation can be more constructively dealt with by a unified pilot group
subsequent to the completion of the sometime contentious seniority integration arbitration proceedings.
220 The Air Canada and Connector MECs participated fully in the arbitration and were represented by experienced counsel.
Again, the Air Canada MEC advanced an end tail or bottom of the list approach to seniority list merger. They were asked by
Mr. Picher to consider submitting a compromise position but declined to do so.
221 The Connector MECs advanced a date of hire approach to seniority list merger. One of the reasons the Connector pilots
wanted a seniority list based on date of hire was that they would be protected in the event of any subsequent mergers.
222
They too were asked by Mr. Picher to consider submitting a compromise position. In response, their position was to
incorporate a "top blocker" on the seniority list and only dovetail the bottom 15% of the Air Canada seniority list. Air Canada's
P. J. O'Hara would serve as the top blocker. Air Ontario pilots would therefore only bid below him for seniority relating to
base, equipment and status.
223
On March 18, 1995, CALPA President Laing sent an email in anticipation of the release of Mr. Picher's Award. He
stated that his office was "fully committed to delivering this merger. There is absolutely no room for second thoughts nor cold
feet." He anticipated opposition from "the manipulations of a vocal minority" and "parochial interests". As for the merger, he
stated, "I will not tolerate a challenge to its legitimacy."
224
On March 23, 1995, Air Canada MEC Chairman Pulley wrote to his MEC commenting on the economics associated
with the Connectors' business and the need for the Air Canada MEC to negotiate with the Connectors. He wrote on the subject
of a common employer declaration: "In the long run — -all a Common Employer Filing does is force the employer to bargain.
The IAMAW proved that Air Canada is a Common Employer. The CLRB did not make the declaration because the collective
bargaining rights of the IAMAW had not been eroded. Neither have ours — -to date. ...In as much as taking direction from our
pilots is concerned — -we made their pitch before Mr. Picher. As officials of the Association — -we have no alternative but
to support the policies of the union that we have all agreed upon."
March 28, 1995 Picher Award
225
On March 28, 1995, Mr. Picher released his Award (the "Award") and gave detailed reasons for his decision. He noted
that Air Canada was the one controlling employer and in the interests of CALPA and all its members, a single seniority list
was essential. It had to be fair though. His decision contemplated two lists: one for seniority and another for bidding on base,
equipment and status. He concluded that at the junior end of the Air Canada operation, a meaningful segment of work was
comparable to that of the Connectors, as were wages. LOU 17 was evidence of that overlap. He directed that the integrated
seniority list be based on date of hire; however P.J. O'Hara, an Air Canada pilot, would act as a "top blocker" for bidding on
base, equipment, and status. This meant that Connector pilots senior to P.J. O'Hara would be treated as immediately junior to
him for bidding purposes. For integration purposes, the dates of hire for the pilots in all groups were to be the dates settled
between the MECs during the merger process or as may be determined by the arbitrator.
226
In his reasons, Mr. Picher indicated that roughly 85% of all Air Canada pilots would be unaffected by the merger of
seniority lists for the purposes of bidding on base, equipment and status. Only the most junior 249 pilots (or 15%), 243 of
whom were presently furloughed, would be affected for bidding on base, equipment and status, and even those pilots would
have a significant number of Connector pilots junior to them on the bidding list. Moreover, these pilots would be protected
by the no-flush/no-bump provision on their return from furlough. This meant that the most junior Air Canada pilots could not
be displaced from their current equipment, base or status by Connector pilots who were above them on the bidding list. Only
60 Connector pilots were senior to P. J. O'Hara but as a result of the top blocker provision in the Award, they could not bid
against Air Canada pilots above O'Hara for base, status or equipment. All Connector pilots would bid below P.J. O'Hara. This
was the so-called "fence."
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The Award did not contain a merged list with seniority dates, but invited the parties to try and fashion two lists. One
list was to be used only for seniority and the other for "equipment bidding". The arbitrator reserved jurisdiction to resolve any
dispute that might arise.
Air Canada acts, quite properly, in its own best interests and its continued success is much to be desired. However, the
abiding reality which every pilot must understand when thinking about this merger is that there is but one Company, there
is but one employer. A failure of Air Canada pilots to understand and appreciate that reality will result in everyone paying
a great price. The lessons of the furlough and of the regional jet rates should not be forgotten. A single seniority list,
supported by all pilots, is the best, perhaps the only, long-term protection against the pattern of divide and conquer that
has marked the past. 20
228
Mr. Picher's decision was silent with respect to bidding on schedules and vacation. A reader of the Award might have
thought that seniority would govern the monthly bidding for schedules. As stated by the Plaintiffs, the Award did "leave open
the possibility that a Connector pilot could bid into a vacancy and thereafter exercise his earlier seniority date to outbid Air
Canada pilots for schedule and vacation." 21 This was subsequently clarified in Mr. Picher's November 7, 1995 supplementary
award in which he stated that it was his intention that the Air Canada pilots above P.J. O'Hara would be unaffected for all
bidding purposes including scheduling.
229 Mr. Picher cautioned the Air Canada pilots to be mindful of the circumstances that gave rise to the declaration of merger
in the first place and the prospect that such conditions could arise again in the future. He urged the Air Canada pilots to see the
fairness with which the Award was constructed rather than focusing on the fact that a small percentage of Air Canada pilots
would be affected. He wrote:
There is no reason to believe that the implementation of the merged seniority list which will result from this award, based
on a final compromise proposal, will encounter any difficulty if it has the understanding and support of the Air Canada
pilots. 22
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He wrote that Air Canada pilots would misconceive the process if they were to view the Award as a loss to them.

Air Canada Pilot Reaction to the March 28, 1995 Award
231
The Air Canada pilots did view the Award as a loss to them. On April 3, 1995, First Officer Pulley wrote to President
Laing stating that the Air Canada MEC found Mr. Picher's Award and decision to be unacceptable. Two days later, he wrote
again this time asking President Laing to defer acceptance of Mr. Picher's Award so as to obtain clarification on the meaning
of the Award. He wrote, "We submit that formal acceptance of the Award by you without the requested review may create
insurmountable problems for all parties concerned."
232 Unfortunately, President Laing rejected that request and on April 5, he purported to formally accept Mr. Picher's decision,
although as there was no list yet, there could be no acceptance as contemplated by the wording of the Merger Policy. That
acceptance was communicated to all of the MEC Chairmen of the affected airlines.
233 On April 27, 1995, Koskie & Minsky LLP, acting on behalf of the Air Canada MEC, sent a letter to Mr. Picher requesting
an explanation of twelve separate issues.
234 On April 5, 1995, while away on holidays, Air Canada MEC Chairman Pulley issued a newsletter putting into question
the legitimacy of the merger process and stating that Mr. Picher had irreparably altered the career of every Air Canada pilot.
"Never in the history of Air Canada has there been a group of pilots who have been so devastatingly affected by their employer
and their professional association." The newsletter noted First Officer Pulley's responsibility "to represent the best interests
of ALL Air Canada pilots" and invited the membership to "work within our organization to find solutions that will meet our
collective goals."
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235
The Air Canada pilots did not respond positively to these developments. On April 5, 1995, an Air Canada Council 14
(Montreal) meeting was held. At that meeting, as at Toronto and Winnipeg, motions were passed directing that the Air Canada
MEC reject the Picher Award. In addition, Montreal passed a unanimous motion that: the MEC refuse to negotiate any agreement
with Air Canada that would result in any Air Canada pilot on the current seniority list being junior to any regional pilot; the
MEC commit that any proposed changes to the Air Canada pilots' collective agreement dealing with the merger issue be subject
to ratification by Air Canada's general pilot membership; the MEC appoint a Seniority Protection Committee for the purpose
of exploring any and all means to nullify the Picher Award; and the LEC recognize a local Seniority Protection Committee as a
duly appointed Council 14 LEC Committee. The Montreal Council 14 motion therefore called for the establishment of Seniority
Protection Committees both at the Montreal base and at the MEC level.
236 A Montreal-based committee was established but no such committee was ever established at the MEC level. The Montreal
Committee drafted a "Declaration of Solidarity" petition and proceeded to collect pilot signatures. The petition stated:
We the pilots of Air Canada are united in our complete rejection of the Picher Award. Access to the Air Canada pilots'
System Seniority List dated 01 January 1995 will continue as in the past, from the bottom of the list.
237
Based on the Committee's tally, 77.4% of the Air Canada pilots in the bargaining unit (1269 out of 1639) signed the
petition. The authenticity of the signatures on the Declaration could not be verified. For instance, some names appeared twice.
The signed Declaration was ultimately presented to Mr. Harris.
238
As mentioned, Captain Kevin Vaillant is the representative Defendant of sub-class 6. He had commenced working for
Air Canada in May 1988 at which time he joined CALPA. At that time, he had no recollection of anything being said about the
Merger Policy or that he would be personally bound by the Constitution or CALPA's policies. He considered CALPA to be a
service organization in a sense. He first read the Merger Policy in 1991 at the time of the merger declaration. He first heard of
the theory that he had violated the Constitution in 1997 when this lawsuit was filed.
239
He was one of the 240 Air Canada pilots who were laid off in May 1993 and recalled in the spring of 1995. At that
time, he was a First Officer. While on furlough, he earned no income from Air Canada and had no financial assistance from
CALPA. He became an inactive CALPA member. At the time he had two children, ages ten and seven. Being on furlough, he
retained a spot on the Air Canada seniority list. The value of this to him was that he would get a first right of recall and could
pick up his career and continue with his advancement. He testified, and I accept, that he did not wish something adverse for the
Connector pilots. They could apply to Air Canada but they just could not have his career. Captain Vaillant did not want First
Officer Pulley to participate in the list construction meetings. He also testified that he wanted Mr. Harris to refuse to accept or
negotiate the Picher Award. He did not want the Connector pilots to get what they might have gotten under the Picher Award.
This sentiment was in the context of Captain Vaillant's desire to protect his job.
240 Captain Vaillant was unhappy with the Picher Award and advised Mr. Harris of his discontent by letter dated March 30,
1995. He also signed the Declaration of Solidarity understanding that the signatures would go to the Air Canada MEC. No one
from CALPA ever told him he was breaking any CALPA rules by signing the Declaration.
241 The purpose of the poll to postpone or cancel the merger was so that it could be taken to the CALPA Board of Directors
so that the merger process could be stopped. The rejection of the poll by the Board garnered previously inevident support from
senior Air Canada pilots and this became a factor in forming a new union.
242
Captain Vaillant started to solicit support for a new union to effectively represent his interests, but on the basis that
CALPA would be given a second chance in the fall of 1995. President Laing was upset about the solicitation by Captain Vaillant
but CALPA did not threaten misdemeanour charges.
243 Captain Vaillant understood that while the Constitution did allow an MEC to ratify a collective agreement, the CALPA
Constitution was subject to the law and could not deprive Air Canada pilots of their right to ratify their collective agreement.
Any seniority list would have to be negotiated into a collective agreement. This was the Air Canada pilots' "trump card". While
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in 1992, the Air Canada MEC had ratified the collective agreement, it was in circumstances where the old collective agreement
was simply extended.
244
Yves Filion was also an Air Canada pilot and as mentioned, the representative Defendant from sub-class 3. He joined
both Air Canada and CALPA in 1985. He had no recollection of anything having been said about CALPA's Merger Policy at
that time. He first read the Merger Policy when the Picher Award was made. He was on furlough for 18 months in the 1992-1994
timeframe when he was a First Officer.
245 He was against merger from the start and regularly voiced his concerns to CALPA representatives. He felt that he would
have about 200 pilots ahead of him in seniority and he would get nothing in return. He questioned how the Picher list could be
implemented for six companies and in the absence of a common employer declaration.
246 First Officer Filion moved the motion to form the Seniority Protection Committee at Council 14 in Montreal. The memo
sent to all Council 14 members stated:
Locally, a special Seniority Protection Committee has been formed to find solutions to the problem. Members of this
official Council #14 committee will be canvassing the Flight Planning area soliciting support from all Air Canada pilots.
Please give them your support and consider adding your name to the growing list of fellow pilots who consider the merger
an outright raid of the Air Canada seniority list.
He signed the Declaration of Solidarity and understood that it was to go to Air Canada management. The message given to
Captain Dean was to prevent the implementation of the Award.
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Like Captain Vaillant, other Air Canada pilots sent letters to Mr. Harris complaining about the Award.

248 Captain Fraser, an Air Canda MEC member and a member of sub-class 1, testified that he understood that his duty was
to represent the interests of the Air Canada pilots. They directed the MEC to reject the Picher Award and he considered it his
duty to do so. He was clearly directed not to implement the Award and to try and reach some other accommodation.
Special MEC Merger Advisory Committee (SMMAC)
249
To use the Plaintiffs' counsel's choice of words, in the aftermath of Mr. Picher's Award of March 1995, Captain Dean
resurfaced. On April 6, 1995, he wrote to First Officer Pulley suggesting a number of considerations for the Air Canada MEC,
including, as a secondary consideration, decertification of the bargaining agent.
250 The Air Canada MEC met on April 18, 1995. Captain Dean and lawyers, Allen Turnbull and D. Dolan from the law firm
Baker McKenzie, attended for part of the MEC meeting. Mr. Turnbull provided a comprehensive review of the avenues available
to the Air Canada pilots following the Picher Award. Mr. Turnbull reported that there was not much chance of successfully
reversing Mr. Picher's decision in court; the Air Canada pilots' internal options were better. In that regard, he was recorded
as stating that:
The Award is not worth the paper it is written on unless Air Canada agrees to put it into your agreement [i.e. collective
agreement]. Air Canada was not part of the Arbitration — they did not agree to be bound by the Arbitration.
251
He told those present at the meeting that the Air Canada MEC had an obligation to represent the bargaining rights of
the pilots in their bargaining unit. As far as the Constitution was concerned, the bargaining unit for the Air Canada pilots was
the MEC and it was bound by the Local Councils' direction. The advice received from Mr. Turnbull was that there was nothing
stating that the Air Canada MEC had to put the Award into the collective agreement. In his view, there was a conflict in the
various CALPA policies. The Connector pilots were not in the Air Canada bargaining unit and the CALPA Constitution stated
that the Air Canada MEC had to represent the members of their bargaining unit.
252
In the notes of the meeting, it is recorded that Mr. Turnbull also explained the motives of the airlines in operating the
airlines separately and not agreeing to a merger. He observed that Air Canada management had not agreed to anything; they
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held the cards and there was no obligation on them to accept the Award. He is noted as having said, "As far as Air Canada
is concerned they could be faced with Common Employer Status if they should choose to accept some modified form of the
Award. As far as the Company is concerned this goes beyond just the pilots." Furthermore, even if Air Canada accepted the
Award, the Air Canada MEC did not need to recommend accepting a collective agreement with implementation of the Award
included in it. "Nothing could be proved to say why pilots turned down the agreement."
253
He was not sure that the Connector MECs would be successful in obtaining a single employer declaration. He was
reported to have said:
Not sure they could prove problem lies with employers as opposed to their just wanting superior jobs from the Air Canada
pilots. ... Don't think it is a foregone conclusion that the Board would declare this Common Employer status. Don't feel
the Board would try to force Air Canada to put the Picher Award into the Collective Agreement.
254
The notes of the meeting prepared by Captain Dean also show that he and the MEC were advised by Baker McKenzie
that the chances of success on an appeal or judicial review of Mr. Picher's decision were very low. In addition, Baker McKenzie
provided advice on the significance of the open period, that is, the last three months of the collective agreement, which continues
until there is a legal contract, strike or lockout. "If this process takes 6 months, this would be the window for the membership
to move if they chose to move out of CALPA." During this time, the Air Canada pilots could legally leave CALPA to join
another union.
255
At the Air Canada MEC meeting on April 18, 1995, the MEC unanimously passed a motion noting the unequivocal
direction received from the Air Canada membership "to cease any efforts regarding implementation of the Picher Award." The
MEC proceeded to establish the Special MEC Merger Advisory Committee ("SMMAC"). The MEC was trying to offload some
of the work that had arisen as a result of the Air Canada pilots' reaction to the Award.
256
SMMAC was therefore a committee of the Air Canada MEC. Its mandate was to "review, consult with appropriate
parties and provide options for MEC consideration and approval concerning the protection of Air Canada pilots' seniority and to
discuss and liaise with appropriate legal, government, company, CALPA or other parties as deemed necessary." Captain Dean
became the Chairman of SMMAC. The other members were Captain Gordon Paler, Captain John Wright and First Officer
Filion. First Officer Pulley was an ex officio member.
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Consistent with it being a committee of the Air Canada MEC, SMMAC kept the MEC informed of its activities.
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On May 3, 1995, Baker McKenzie provided Captain Dean with an opinion on the CLRB and the subject of single
employer applications. In the memo, the lawyers noted that the power of the CLRB to make a single or common employer
declaration was discretionary:
The Board has decided that it would refuse to issue a common employer declaration where the employer's corporate
structure did not, and was not meant to, undermine the union's bargaining rights; because of the delay in the application
being initiated; and because of the motive behind the application. Specifically, the Board has refused to make a common
employer declaration where to do so would enhance a union's bargaining rights.
The Board has previously refused to make common employer declarations in respect of Air Canada and its Connectors.
The situation between Air Canada and its Connectors would not appear to have materially changed since those decisions.
Based on our knowledge of the circumstances, which may not be complete, there is a reasonable basis to believe that the
Board would once again refuse to issue a common employer declaration.
... The Air Canada pilots are concerned that the Board could, in a common employer declaration, order Air Canada to
include the Picher integrated seniority list in a new collective agreement. The Board in the British Columbia Telephone
Co. 23 case, states it cannot do so.

34

To in effect order Air Canada to include any specific terms and conditions in a new collective agreement would be an
"undisguised act of compulsory interest arbitration," something that the Board is only authorized to do in very limited and
specific circumstances which solely rise in "first contract" collective bargaining.
That is not the situation faced by Air Canada. As a result, the Board would seem to lack jurisdiction to order Air Canada
to include the Picher seniority list in any collective agreement.
259
This, therefore, was the understanding of Captain Dean and the other members of SMMAC and the Air Canada MEC
at the time.
Withdrawal of LOU 17
260 On May 10, 1995, SMMAC met with the Air Canada MEC. Captain Dean presented a detailed report in which SMMAC
recommended that:
(a) the Air Canada MEC would want to be an intervenor on any single employer application; and
(b) the Air Canada MEC withdraw the LOU 17 grievance or perhaps make some other agreement with the Company on
this. He attached the opinion letter of Baker McKenzie dated May 3, 1995.
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On the subject matter of the LOU 17 arbitration, Captain Dean wrote:
With respect of the provisions which must be satisfied for a successful Common Employer Declaration, it becomes obvious
that special attention must be accorded current CALPA activity including a pending arbitration of the LOU 17 Grievance.
The continued proceedings regarding this grievance present a dilemma for the MEC. Should the MEC win this arbitration
— it illustrates it has clearly been an abuse of the Collective Agreement pertaining to staffing, and workforce, by the
abrogation of provisions of LOU 17 as it pertains to the Connector Network.
Conversely, if the MEC loses the case, it identifies problem areas pertaining to the above which current contractual language
does not cover, and which allow the employer latitude to act in a manner which negatively affects some employee groups.
Both of these results support the underlying rationale for a successful common employer application.
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He went on to suggest that the Air Canada MEC may wish to withdraw from the LOU 17 grievance arbitration at
this time. In the read-ins from his Examination for Discovery, Captain Dean testified that SMMAC recommended withdrawal
because of the risk that it would show whipsawing by Air Canada in support of a common employer application. 24 First Officer
Pulley advised Mr. Young that the Air Canada pilots' position on merger would be weakened if the grievance were won. It was
preferable to not have the grievance adjudicated.
April 11 to 12, 1995 CALPA Board Meeting
263
Although he was directed by the Air Canada MEC not to attend the April 1995 Board of Directors meeting because
of the Picher Award, First Officer Pulley attended nonetheless. He did so after reviewing the CALPA Constitution. In crossexamination he admitted that he was aware that his obligations as an MEC Chairman and Vice President of CALPA included
implementation of the policies of CALPA. He also told the Air Canada MEC that they were bound by the CALPA Merger Policy.
Construction of Lists
264 On April 20, First Officer Pulley warned Captain Laing, CALPA's President, against a headlong rush to implementation.
He subsequently wrote that he had advised President Laing of the tenuous position of the relationship between CALPA and the
pilots of Air Canada. He suggested that President Laing take the appropriate time necessary to fully analyze the consequences
of his current course of action and stated that serious consequences would flow from errors in judgment at this time. He asked
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President Laing to postpone the meeting scheduled for April 21, 1995 until after the regular Air Canada MEC meeting scheduled
for the next week had taken place.
265
In spite of this request, President Laing proceeded with the meeting of April 21, 1995. It had been convened for the
purpose of constructing the seniority and bidding lists as required by Mr. Picher's March 28, 1995 Award. First Officer Pulley
attended the meeting as the sole Air Canada pilot representative but refused to participate in the meeting. He was present as an
observer only. His lack of participation at the April 21, 1995 meeting was at the direction of the Air Canada MEC. In crossexamination, he acknowledged that he had a duty to implement the policies of the Association including the Merger Policy. He
also told his MEC that it was bound by the Merger Policy.
266
At the meeting, a date of hire seniority list was constructed using data from lists provided in 1994 as part of the Picher
arbitration proceedings. Those lists were not current because of retirements and therefore they had to be updated. In addition,
some pilots had the same seniority dates. Lotteries were held to determine the seniority of those pilots. A draft seniority list was
compiled and was made available to the representatives present at the end of the meeting to take back to their respective MECs
for confirmation of accuracy. The attendees ran out of time and so the bidding list was not compiled at the meeting.
267 First Officer Pulley obtained a disk containing the draft date of hire seniority list at the conclusion of the April 21, 1995
meeting. He knew that that list was not in its final form and that further work was required. In addition, the bidding list had not
been prepared. He had no recollection of anyone at the meeting saying not to distribute the proposed list. He posted and sent
to each base an Air Canada MEC letter addressed to all Air Canada pilots dated April 21, 1995 attaching the proposed merged
seniority list. He stated that it was contemplated by the CALPA Merger Policy that the list would be presented to Air Canada
for implementation into the collective agreement. He also arranged for the list to be posted in the crew rooms at each of the
Air Canada bases. He did not advise the Air Canada pilots that this was a draft list and that there was still a bidding list to be
constructed that would contain a fence that protected 85% of the Air Canada Pilots.
268
On May 1, 1995, First Office Pulley wrote to Captain Laing advising that the vast majority of Air Canada pilots had
provided direction to unconditionally reject the Picher Award as unacceptable. At the direction of the Air Canada MEC, he
would not attend the list construction meeting scheduled for May 2, 1995. At that second list construction meeting, neither an
Air Canada MEC representative nor an Air Canada Merger Representative was in attendance.
269
Another list construction meeting was held on July 4, 1995. First Officer Pulley and the Air Canada MEC did briefly
attend this time. They asked that the meeting not proceed in light of their request that same day for the calling of a Special
Convention. They left before the meeting addressed finalization of the seniority list. On July 4, 1994, the seniority list was
finalized and circulated to all of the MEC Chairmen of the affected airlines. The list was never approved nor accepted by the
Air Canada MEC.
270
In early August 1995, Captain Saunders compiled and provided to President Laing the second list required by Mr.
Picher's Award, namely the bidding list. President Laing circulated the bidding list to all MEC Chairmen for the affected airlines
but again the Air Canada MEC did not approve or accept that list.
271
Given the lack of agreement, President Laing forwarded the seniority and bidding lists to Mr. Picher for his review
and approval. As set out in his March Award, Mr. Picher retained jurisdiction with respect to any disputes on the compilation
of the lists.
1995 Collective Bargaining
272
The Air Canada collective agreement expired on April 1, 1995. The Air Canada MEC would be represented in its
collective bargaining negotiations by a Committee consisting of Air Canada pilots and an advisor from CALPA National. Mr.
Young would serve as an advisor to the MEC and the Negotiating Committee. Mr. Young noted that if the union advanced
proposals with which a majority of the members of a bargaining unit disagreed, members would not strike. Mr. Harris delegated
the collective bargaining for Air Canada to Captain McLellan and Air Canada's labour relations people. After the release of Mr.
Picher's Award, First Officer Pulley and the MEC directed the MEC Negotiating Committee not to discuss the Picher Award or
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the topic of a merged seniority list in collective bargaining negotiations with the Company. Those instructions were reiterated
in a further email from First Officer Pulley on April 23, 1995. Accordingly, there were no proposals or discussions on a merged
seniority list with Air Canada management during the collective bargaining that took place in 1995.
273 The collective agreements for Air Ontario, Air Alliance and Air Nova were also coming open for collective bargaining
in the spring of 1995, but not that of Air BC. The Air Ontario collective agreement expired on May 31, 1995, but would remain
in force if notice were given before March 31, 1995. Such notice was given by President Laing on March 30, but on May 9,
1995, the Air Ontario MEC suspended negotiations pending developments with the Picher Award. It would have been illegal
for the Air Ontario pilots to go on strike in these circumstances. They of course had no bargaining rights with Air Canada.
CALPA's Communications with Air Canada and Air Ontario
274 In an April 20, 1995 letter sent to Mr. Harris, President Laing asserted CALPA's right to negotiate a merger directly with
Air Canada and reminded Mr. Harris that CALPA was the certified bargaining agent for the Air Canada pilots. He acknowledged
in the letter that Air Canada had not embraced the fact that a merger had taken place. He stated that he expected that CALPA's
internal problems would be resolved through its internal procedures. Mr. Harris responded by inviting President Laing to meet
with Captain McLellan to provide further information and clarification.
275 Accordingly, on May 5, 1995, President Laing and Mr. Young attended a meeting with Captain McLellan. The meeting
ended when they attempted to deliver interim proposals rather than provide further information. President Laing subsequently
sent the proposals in writing. One of the proposals was that Connector pilots take employment at Air Canada without undergoing
new hire testing and medical requirements.
276 Captain McLellan responded to the proposals on May 9, 1995, reiterating that Air Canada did not consider itself bound
by the Picher Award and expressing its position that no merger had occurred.
277
In correspondence dated May 16, 1995 from President Laing to Captain McLellan, President Laing again stated that
CALPA had the right to negotiate merger of seniority lists with Air Canada pursuant to LOU 17. He threatened that CALPA
would proceed under the appropriate provisions of the Canada Labour Code to ensure compliance.
278
Captain McLellan responded on May 19, 1995 stating that Air Canada's "bargaining relationship with the Association
relates only to our pilots. We are not prepared to engage in discussions affecting our pilots outside the scope of our established
relationship with the Association. ...We simply do not see as a legal or practical matter how these discussions can be conducted
without the participation of the Air Canada MEC."
279 On May 26, 1995, President Laing wrote to the President of Air Ontario, Steven Smith, stating that all Air Ontario pilots
leaving for Air Canada were not quitting but were already employed by Air Canada. Mr. Smith responded that Air Ontario
would govern itself in accordance with the Air Ontario collective agreement and that any Air Ontario pilot leaving for Air
Canada would be deemed to have terminated his employment.
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CALPA never said that the Air Canada MEC had a duty to implement the Award with Air Canada.

Air Canada MEC and SMMAC Meetings With Air Canada
281 Meanwhile, the Air Canada MEC was also meeting directly with Air Canada management. Between April to June, 1995,
First Officer Pulley regularly told Mr. Tritt that he did not want Air Canada to get involved in the issue of the list as it was an
internal CALPA issue and process. He never indicated that the Air Canada MEC wished to negotiate or implement a merged
seniority list based on the Picher Award. After the Award was issued in March, First Officer Pulley spoke with Mr. Harris,
Captain McLellan and Mr. Sass Wilfred of Air Canada and told them that: the Award was the result of internal union policy;
the pilots had one opinion and the MEC would deal with it. If the MEC had a proposal, they would come back and discuss it
with Air Canada. Mr. Young acknowledged that there was nothing suspicious or surprising about an MEC Chairman speaking
with management in his absence. On April 27, 1995, a meeting took place with SMMAC and Captain McLellan to explore
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options to reach a solution with respect to the Award. On May 10, 1995, a SMMAC report was tabled that set out options as
contemplated by its mandate. Captain Dean and other SMMAC representatives met with Captain McLellan on May 15, 1995
and made a presentation on the Award. The notes of that presentation indicated that implementation of the Award was not an
objective of the Air Canada MEC at this time and was not supported by about 80% of the Air Canada pilots. If appropriate, the
current Air Canada MEC position was to intervene in a common employer application and illustrate that the employer had not
undermined the collective agreements. The potential risk of a s. 35 CLRB application for Air Canada included its applicability
to other employee groups.
282 The SMMAC members left the meeting with the understanding that Air Canada was interested in proceeding with more
talks, however, ultimately the company encouraged the Air Canada pilot representatives to engage in internal discussions on
the issue of merger.
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Air Canada would have been aware of the Air Canada pilots' reaction to the Award, as the majority of Air Canada

management received copies of the Air Canada MEC newletters. 25
LOU 40
284 In May or June, LOU 40 was prepared in draft by SMMAC. Captain Dean was the genesis of LOU 40. It was a complicated
proposal that contemplated "an affiliation of pilots' seniority lists from which to grant preference of employment" when new
pilots were required at Air Canada. Separate bargaining units, seniority lists and operations would be maintained. According to
First Officer Filion, LOU 40 was to be an alternative to a merged seniority list as a consequence of which, the Picher Award
would be put aside. SMMAC's plan was to try and get Air Canada's approval and then propose it to the Connector MECs.
285
In a memo from Captain Dean to First Officer Pulley dated June 21, 1995, he described a meeting with Mr. Tritt of
Air Canada. He wrote, "We pointed out that one of the important reasons we have developed this proposal is to 'immunize'
ourselves and Air Canada against a common employer application." He also noted Mr. Tritt's lack of authority and doubted that
the proposal would be accepted by Air Canada's executives.
286
On July 21, 1995, Captain McLellan wrote to First Officer Pulley advising that while Air Canada did not agree with
certain features of LOU 40, they remained ready to discuss the proposal with the appropriate representatives at any time. The
Air Canada MEC was ultimately unsuccessful in securing Air Canada's agreement to LOU 40.
Formation of ACPA
287
In April or May of 1995, some Air Canada pilots began discussing the formation of a new union. Captain Dave
Edward became the founding President and Captain Tom Jerrard was the founding Secretary Treasurer of the Air Canada Pilots
Association ("ACPA"). Captain Edward did not hold any elected or appointed position with CALPA and none of the members
of the Air Canada MEC were involved in the formation of ACPA. The same was true for members of the Air Canada LECs.
288 In May 1995, ACPA started to solicit membership support. Its position was that: CALPA was undemocratic; Air Canada
pilots paid the largest share of dues but had no proportional vote or voice; there was no provision for roll call voting at the Board
of Directors' meetings; and CALPA had a significant financial deficit and other financial management issues.
289
Captain Fraser testified that by 1995, CALPA was polarized into four groups: pilots from Air Canada, the Connectors,
Canadian Airlines International Ltd. and the Canadian Regional airlines. He noticed a profound voting pattern — if Air Canada
representatives voted in favour or against a Board proposal, all the other airline representatives voted to the contrary.
290
On June 14, 1995, First Officer Pulley advised the Board of Directors that a group of Air Canada pilots would be
announcing their intent to ultimately have the Air Canada pilots withdraw from CALPA.
291
When ACPA's membership drive became known in mid-June 1995, President Laing wrote to First Officer Pulley on
June 16 asking that the Air Canada MEC take steps to repudiate this group without delay. First Officer Pulley then sent an email
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to the Air Canada MEC, SSMAC and the Negotiating Committee warning the members to be careful as to how they conducted
their business. He suggested that they refrain from signing up with ACPA and paying its membership fees.
292 On June 22, 1995, CALPA and the Air Canada MEC Negotiating Committee suspended collective bargaining negotiations
with Air Canada. The reason for the suspension was the announcement that ACPA was seeking the right to represent the Air
Canada pilots.
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On July 4, 1995, ACPA filed an application for certification as bargaining agent for the Air Canada bargaining unit.
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On July 7, 1995, First Officer Pulley wrote to Captain Dean, SSMAC and the Air Canada MEC advising that he had
informed the Air Canada MEC legal counsel of its intent not to pursue legal action in response to Mr. Picher's decision. He
wrote: "The objective has been to buy time — it has been successful." He wished to keep CALPA as the Air Canada pilots'
bargaining agent. He was trying to get the pilots to settle down and he did not join, nor encourage others to join, ACPA.
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No appeal or judicial review was ever taken of the Picher Award.
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On July 7, 1995, the Air Canada MEC requested that a Special Convention be held and on July 31, 1995, the dates
of September 6 to 8, 1995 were selected by the CALPA Board for that Convention. Captain Campbell was of the view, and I
accept, that this was requested by First Officer Pulley to try and save CALPA and to discuss the issues affecting the Air Canada
pilots. First Officer Pulley thought that a response from CALPA would take some "wind out of the sails" of ACPA prior to the
vote. I accept that First Officer Pulley was trying to save CALPA.
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On July 7, 1995, ACPA filed an application for certification as bargaining agent for the Air Canada bargaining unit.

298 On July 8, 1995, First Officer Pulley and Captain Campbell met to see if anything could be done to remedy the conflict.
On July 13, 1995, First Officer Pulley wrote to President Laing, telling him that the request for a Special Convention was a
"lifeline" for CALPA.
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On August 9, 1995, President Laing sent the integrated seniority list and the integrated bidding list to Mr. Picher.
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The CALPA Board of Directors subsequently charged both Captain Edward and Captain Jerrard with misdemeanour
charges under the CALPA Constitution. Captain Edward was served on August 25, 1995. He wrote to President Laing suggesting
that delivery of his defence wait until November after the decertification vote. No further proceedings against him or Captain
Jerrard ensued.
August 1995 Air Canada MEC Newsletter
301
In late August 1995, First Officer Pulley wrote a newsletter entitled "Air Canada MEC Response to the Picher Award
Part V". He commenced by stating that he was in an untenable position. He noted the Article of CALPA's Constitution and
Policies that stated that the MEC Chairman shall represent the members of his airline and act on their behalf in all matters as
outlined in the Constitution; be responsible for the implementation of the Association's Policies as they pertain to his MEC; be
responsible for the negotiation of the collective agreement; and be the Association's representative to the airline for the purpose
of implementing the objectives and policies of the Association.
302 The direction of the Air Canada pilots was to reject the Award but this of course differed from the Association's objective.
Therein lay First Officer Pulley's dilemma. He also identified the Air Canada pilots' dilemma: "You will have to make a decision
as to the appropriate course of action — the collective goals of our union — which we participate in — or the protection of the
individual self-interests of our junior pilots." He went on to write:
This is an appropriate time for the group responsible in part for the outcome contained in Mr. Picher's Award to accept
its accountability. The Air Canada MEC was a driving force in starting this process with the Connectors at Convention,
November 1990. Different individuals, but nevertheless, an Air Canada MEC.
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...
You may have witnessed from your experience with elected representatives in CALPA — many pilots that run for elected
office on occasion have their own agenda. The MEC in 1990 wanted to resolve the issue once and for all. Air Canada's
announcement on October 9, 1990 to furlough roughly 230 pilots was the definitive crisis that led to the Declaration of
Merger with the Connectors in March 1991.
The MEC of the day was concerned then about keeping jobs for our junior pilots that were going to the Connectors as a
result of Air Canada's retrenchment ...
...
This is nothing more than an intra-generational battle over diminishing opportunity for a major airline career in Canada.
303 He noted that it was the corporate decisions of Air Canada management which had caused the Air Canada MEC to react
in the manner it did in 1990 in declaring the intent to merge with the Connector carriers.
As with the initial declaration of the merger by the Air Canada MEC — the avenues sought to extricate ourselves from the
process and the position advanced in the arbitration before Mr. Picher — we are ultimately responsible for the outcome
with which we are now faced — not CALPA.
The backgrounds of the various legal counsel who represented the parties in the seniority arbitration had an impact in the
outcome. They are all experienced in labour law — as is Mr. Picher. They understand the travail of labour to deal with the
changes in an industry and the dynamics intrinsic with the right to bargain collectively. Mr. Picher makes reference to this
grounding on pages 70 - 72 of his final award. Viewed in that context — Mr. Picher got it right.
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In his August 1995 newsletter, First Officer Pulley advised the Air Canada pilots that:
Recent strategic actions by the Air Canada MEC have virtually secured your privilege should you choose to make the
ideal a reality... Therefore without the unmitigated resolve of the Air Canada pilots — there will be no merger or corporate
restructuring.
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First Officer Pulley testified in cross-examinations that the actions of the Air Canada MEC had secured the ability of
the Air Canada pilots to vote to leave CALPA.
Air Canada's Position
306
Mr. Harris testified, and I accept, that he was responsible for deciding whether Air Canada would agree to a merger
of pilot seniority lists, bargaining units or collective agreements and that he never delegated that responsibility to anyone else
in the company.
307 He did not read the March 1995 Picher Award but was briefed on it by his two senior Flight Operations officers. He was
adamant that he would never accept that kind of an integrated seniority list of Air Canada and Connector pilots. To use his words:
To have an integrated seniority list that would be used to handle the operations of Air Canada, would not work, and it
would be a safety factor, more than that, it would have been a financial disaster for Air Canada...
...We wouldn't be able to efficiently run the operation.
...I know we could not operate the main line carrier with a seniority list that had all the Connector pilots on it.
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He understood that Mr. Picher had recommended that the seniority lists be integrated based on date of hire. He did not recall
that there were restrictions in the Award to deal with bidding. He was unaware that some junior Air Canada pilots could outbid
more senior Connector pilots.
308
While at Delta, Mr. Harris had had experience with the acquisition of Northeast Airlines and Western Airlines both of
which had unionized pilots and whose flight operations, pilot seniority lists and collective agreements were merged with those
of Delta. He had concerns on how performance and security measures would be met by all the new team members and their
counterparts at Delta. About 300 Western Airlines pilots sued Delta and ALPA because the merged pilot seniority list had been
too readily accepted. Mr. Harris was unaware of any mainline airline that had agreed to a merger of the seniority lists of the
pilots of the mainline airline and its connectors. Similarly, he was unaware of any mainline airline that had agreed to merge the
flying operations of the mainline airline and its connectors. Lastly, he was unaware of any mainline airline that had agreed to
a single collective agreement covering both the mainline pilots and the Connector pilots.
309
When he received President Laing's letter of April 18, 1995 advising of the Picher Award and indicating that CALPA
intended to implement the list with Air Canada in direct negotiations between CALPA and Air Canada as soon as possible, he
replied by letter dated April 19, 1995. He wrote:
This arbitration, as you know, was to deal with an internal CALPA issue, and Air Canada was not a party to the arbitration
nor bound in any way by its outcome.
...
Our position remains that no merger has in fact taken place, and, accordingly, there is no justification for the acceptance
by us of a merged list; nonetheless we are always prepared to meet with the Air Canada MEC on issues which our pilots
wish to raise with us.
310 Mr. Harris was very forceful in his evidence that he would not implement the Picher Award seniority list. He testified, and
I accept, that the first paragraph of his letter reflected his very strong opposition to the outcome. As for the second paragraph,
he would meet with the Air Canada pilots but he testified, and I accept that, "I had already made up our mind that we would
not accept Picher, because it was going to be detrimental to Air Canada....There was never any doubt in my mind that we had
to reject it." He testified, and I accept, that had all of the Air Canada pilots gone on strike to back a demand that the company
accept the Picher Award seniority list, Air Canada would not have agreed to it and would have filed or pursued a legal process
to stop the strike. He said that Air Canada would have done whatever was necessary to not let it happen. Air Canada would
not have agreed to negotiate a common collective agreement among mainline and Connector pilots "because you cannot be
operating several flight operations which aren't integrated with a seniority list that is integrated." Air Canada was not prepared
to merge the Connector flight operations with those of the mainline. Mr. Harris would not permit the Air Canada collective
bargaining negotiators to override his decision on the Picher Award. In addition, he would not agree to a merged list in the
absence of a common collective agreement and a merger of operations. He would not compromise as he felt that this would be
backing him into something he did not want. He did not want a merged seniority list. Furthermore, he did not like protective
fences being incorporated into a seniority list.
311
Mr. Tritt, Air Canada's Director of Labour Relations for Flight Operations participated in negotiations with the Air
Canada pilot group. He testified that Air Canada was always prepared to meet to discuss issues with Air Canada pilots and this
would include a merged seniority list.
312
That said, relative to Mr. Harris, Mr. Tritt was very junior in the Air Canada organizational structure. He did not have
direct contact with Mr. Harris, reported to the Vice President of Human Resources, and had a dotted reporting line to Captain
McLellan. In his testimony, he also confirmed that in 1995, he had no authority to agree to a merged seniority list for Air Canada
pilots, a single collective agreement for all pilots, or a single bargaining unit for all pilots. Mr. Harris had that authority.
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313
According to Mr. Tritt, a dovetail list was of concern to Air Canada because it would impose increased training costs.
The pay scales for Air Canada were formulaic whereas those of the Connector airlines were flat. If the formulaic scale were
introduced into the regional airlines, it would make them more costly to operate. The Connector airlines had a different role
from that of the mainline airline. Mr. Tritt acknowledged that fences in a seniority list normally reduce training costs.
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The Plaintiffs read in as part of their case testimony from Captain Dean in which he stated that Air Canada was adamantly

opposed to any type of a merger that was not operational. 26 It was his view that Air Canada was not in any way interested
in implementing a merged list. 27
315 Air Canada's negative reaction to a merged seniority list would not have come as a surprise to the Plaintiffs. As Captain
Campbell testified in connection with the September 1994 Picher decision, everyone clearly understood at the time that Air
Canada would not accept the list.
August 31, 1995 Air Ontario MEC Letter
316
On August 31, 1995, James Hayes, the lawyer acting on behalf of the Air Ontario MEC, sent a letter to all members of
the CALPA Board of Directors and to Convention Delegates. He wrote:
Certain Air Canada pilots have gone so far as to threaten the continued existence of CALPA by filing an application for
certification to displace CALPA as the bargaining agent of Air Canada...
...
The Air Ontario and other regional pilots could simply abandon their position and give way to what they believe to be
the unreasonable dictates of the Air Canada pilots in order to buy peace in the family. Alternatively they could choose to
embark upon litigation with the objective of ensuring compliance with the CALPA constitution and obtaining damages for
any losses sustained by their members. Additionally, litigation could be instigated before the CLRB which would insert
the Air Canada corporate group directly into this problem. These are not desirable choices...
...
the Air Ontario pilots serve notice that they will pursue any and all available avenues in the superior courts and/or before
the Canada Labour Relations Board to protect their position. We have instructions if necessary to proceed against CALPA,
its subordinate bodies and any relevant individuals personally and to seek recompense for economic loss.
1995 Special Convention
317
The Air Canada MEC identified four subjects for discussion at the Special Convention: representation of membership;
financial management and objectives; the Merger Policy; and the voting structure of the Board of Directors. The reason for the
Special Convention was to find a solution to the dilemma posed by the Award.
318
The Special Convention was held September 6 to 8, 1995. Each of the aforementioned four items was discussed at the
Special Convention. The Air Canada pilots proposed changes to the Merger Policy. It was decided that these changes would
be considered by a committee and brought back at a subsequent convention. No motion was made at the Convention that the
merger be placed in abeyance or be cancelled, although the Convention did have the authority to do so.
319
Discussions did take place between the MEC Chairmen to try and find a solution to the merger issue and a tentative
agreement was reached. First Officer Pulley took the tentative agreement to the Air Canada MEC but its members rejected it.
First Officer Pulley then resigned as the Air Canada MEC Chairman and as its Merger Representative and from the Board of
Directors. Captain Cockburn, the previous Chairman of Local Executive Council 14 and a representative Defendant of subclass 14, then became the Air Canada MEC Chairman.
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320
In September 1995, the CLRB ordered that a representation vote be held by mail ballot to determine whether CALPA
or ACPA would be the bargaining agent for Air Canada pilots.
CALPA Remits Matter to Mr. Picher
321

On October 9, Mr. Picher attempted unsuccessfully to mediate a resolution.

322 On October 12, 1995, President Laing wrote to Mr. Picher about the seniority list that he had sent to Mr. Picher on August
9. In essence, President Laing acknowledged that the March 28, 1995 Award did not qualify as one capable of acceptance under
paragraph 7 of the CALPA's Merger Policy. He wrote:
I am advised that two of the key issues raised in the course of and prior to that [October 9] meeting have been the following:
Firstly, with respect to the so called "Laing List." This list was intended to represent only the parties' conceptualization
of what a list constructed according to your Award would look like. It was an attempt to construct a working document
for you pursuant to your direction in point 8 of your Award and was not meant to usurp in any way your final
jurisdiction to issue a list.
If there had been a consensual list officially accepted by all the parties resulting from that exercise, then matters would
likely have been different. However, it is our understanding that disputes remain and accordingly your work under
our Merger Policy is not completed. Indeed, it is our understanding that your Award under subsection 5-Arbitration
— of the CALPA Merger Policy includes, by necessary intentment, the drafting and finalizing of a list. This is the
"integrated pilot seniority list" which is to be "accepted by the Association" pursuant to paragraph 7 of said policy.
323 In furtherance of mediation and negotiation efforts, on November 1, 1995, the Air Canada MEC and the Connector MEC
Chairmen signed an agreement stating that Mr. Picher would not "issue a final award and merged seniority list in pursuance of
the CALPA Merger Policy, until the giving of notice by any party or ACPA to terminate the agreement."
324
Captain Linthwaite testified that parties were looking to save CALPA and that the seniority list contemplated by the
Award that was accepted by President Laing in April, 1995 should be seen as binding. While the parties were trying to save
CALPA, I do not accept his position. I find that there was no final list as contemplated by the Merger Policy in April, 1995.
This is reflected in the communications of President Laing and the Connector MECs. The list was also amended. Clearly the
final list was that described in Mr. Picher's November 7, 1995 Award.
Finalized List
325
Mr. Picher released his Supplementary Award on November 7, 1995. In this Supplementary Award, he commented on
the status of his March Award as follows:
... The final matter to be dealt with is the extent of bidding protection which will be accorded to Air Canada pilots senior to
P.J. O'Hara. It should be stressed that the Award of March 28, 1995 makes no mention, and no final disposition, of the issues
of vacation and schedule bidding. More importantly, that Award specifically reserves to the Arbitrator the jurisdiction to
determine the placement of pilots on the seniority list, and in so doing to determine their dates of hire for that purpose...
As indicated in paragraph 2 of the Award, the matter was remitted to the parties for them to settle the dates of hire for
the pilots in all groups. In the event that they should be unable to do so, as has occurred, the dates of hire remain to be
determined by the Arbitrator. Paragraph 4 of the Award contemplated the possibility of a consensus being established in
respect of the bidding rights should the settled dates of hire place any Connector pilots in positions senior to P.J. O'Hara.
No such list has been settled, and the issue now becomes whether the Arbitrator should fashion the list so as to assign date
of hire positions to any Connector pilots who would be senior to P.J. O'Hara.
...
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Connector airline pilots whose date of hire in Connector service would precede that of O'Hara, approximately 63 in number,
shall be given amended date of hire positions immediately junior to Air Canada pilot P.J. O'Hara, in accordance with their
own relative seniority based on their actual date of hire.
326
Although President Laing had accepted the March Picher Award that did not contain a list, CALPA never officially
accepted the finalized November 7 merged seniority list as contemplated by the Merger Policy. Given subsequent events, not
surprisingly, CALPA did not pursue implementation of the November Supplementary Award including calling a meeting of
the MECs involved.
Certification of ACPA
327
A vote was held on November 9, 1995 to certify ACPA as the new bargaining agent for the Air Canada pilots. A
substantial majority of the Air Canada pilots voted in favour of ACPA and on November 14, 1995, ACPA was certified as
the new bargaining agent for the Air Canada pilots and CALPA was subsequently decertified as their bargaining agent. On
November 23, 1995, CALPA notified all Air Canada pilots of their expulsion from CALPA. ACPA and Air Canada subsequently
negotiated a collective agreement.
Single Employer Application and Unfair Labour Practice Complaints
328 As far back as July 29, 1988, First Officer Pulley wrote in the Air Canada MEC newsletter that "Air Canada has structured
its business relationships with the feeder carriers to ensure that any application for a common employer declaration between
Air Canada and the feeders would probably not have been successful."
329
On March 20, 1996, CALPA initiated an application before the CLRB for a declaration that Air Canada and its five
Connector airlines constituted a single employer pursuant to section 35 of the Canada Labour Code and to consolidate the six
pilot bargaining units into one.
330
On March 22, 1996, CALPA initiated two unfair labour practice complaints, one against Air Canada and the other
against ACPA. On April 2, 1996, ACPA brought an unfair labour practice complaint as against CALPA. These three unfair
labour practice complaints were heard together with the single employer application.
331
ACPA (representing 2,200 Air Canada pilots), CUPE (representing 4,550 flight attendants), CAW (representing
3,400 sales and service personnel), IAMAW (representing 8,400 maintenance and overhaul department employees), CALDA
(representing 47 flight dispatchers), and Western Canada Council of Teamsters (representing 265 customer service agents and
170 flight attendants) intervened on the single employer application. All but IAMAW were opposed to the application. Air
Canada was also opposed.
332 On December 22, 1999, the Board released its 54 page decision. The Board determined that there had been no significant
changes in the airline industry since its 1989 decision in the single employer application filed by IAMAW against Air Canada
that would warrant reversing the decision. The Board was of the view that the union was trying to accomplish through a Board
ruling what it could not accomplish at the bargaining table — implementation of the Picher Award.
333 The first part of the single employer test, namely the fact of common control and direction, was assumed by the Board but
the Board found that Air Canada's transfer of flying to the Connectors did not undermine the bargaining rights of the Connector
pilots. As such, the second part of the test was not met and the Application was dismissed. No judicial review application was
ever brought.
334

In addition, the Board ruled that the unfair labour practice complaints be dismissed given the absence of evidence.

Air Line Pilots Association
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335 As noted, the Air Line Pilots Association ("ALPA") is a U.S. based union that represents pilots in collective bargaining.
On February 1, 1997, CALPA was merged into ALPA.
Proceedings in this Action
336

This action was commenced on November 4, 1997 under the Class Proceedings Act, 1992. 28

337
In 1998, the Defendants brought a motion for summary judgment that eventually made its way to the Supreme Court
of Canada. The Plaintiffs had asserted a breach of contract claim relating to the Defendants' failure to accept and advance the
Picher Award. The breach of contract claim was dismissed but the tort claims were permitted to proceed. At the Court of Appeal,
Sharpe J.A. observed that denying a right of action in contract did not result in a wrong without a remedy. Remedies could be
pursued before the CIRB and the CALPA Constitution contained a code to deal with obligations imposed by the Constitution.
338
The Supreme Court of Canada held that there is no contract as between union members. Rather, each union member
has a contractual relationship with the union itself. All members have the right to speak out against the manner in which union
affairs are conducted. This is a members' right of dissent. The Plaintiffs' breach of contract claim could not be sustained but
the tort claims were permitted to continue.
Expert Evidence
Dr. Joseph D'Cruz
339
The Plaintiffs called Dr. Joseph R. D'Cruz as an expert in strategic analysis and the global airline industry. He is a
Professor of Strategic Management at the Rotman School of Management at the University of Toronto.
340
He provided expert opinion evidence in respect of: the implications of the Open Skies Agreement on Canadian airline
carriers in the 1994 to 1997 period; the strategic response to the Open Skies Agreement and performance of Canadian airline
carriers including Air Canada; and the implications of a labour disruption at Air Canada by pilots in 1995 to 1996 as it related
to the opportunities and market conditions in the airline industry at the time.
341
It was his opinion that it would be "suicidal" for Air Canada to take actions that would lead to a strike by its pilots and
that the company's interests would be best served by doing everything in its capacity to avoid a pilot strike.
342
He noted that Air Canada was positioning itself to benefit from the Open Skies Agreement between Canada and the
United States that was ratified in February 1995 and to become a major player in the trans-border Canadian and United States
air travel market. As noted earlier, under the Agreement, carriers from both countries were permitted to serve all points in either
country and to make changes to fares without prior approval. American airlines were not permitted to add new services to
Montreal or Vancouver until February 1997 and to Toronto until February 1998. According to Professor D'Cruz, this was done
to allow protection of Canadian carriers from their much larger American competitors. Air Canada therefore had a relatively
narrow window of opportunity before it faced direct additional competition from its American rivals.
343
In 1996, Air Canada was in negotiations to become a founding member of the Star Alliance Group; also that year, Air
Canada formed alliances with United Airlines and Continental. A major part of Air Canada's transformation was its conversion
from a hub and spoke configuration to a point-to-point network using its own aircraft and those of its subsidiaries as well as
co-sharing arrangements with United Airlines.
344 To effect this transformation, Air Canada had to establish new bases in the United States and change its fleet configuration
to add regional jets and aircraft with seating capacity and fuel economies that were better suited to the emerging point-to-point
network. Canada's share of trans-border air travel grew rapidly in the months following the Open Skies Agreement.
345 The 1991 recession had a severe impact on the domestic airline industry. The decline continued until 1993. The market
did not surpass pre-recessionary levels until 1996. At the same time, Air Canada was responding to the emerging threat from
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West Jet, a lower fare carrier. In addition, Air Canada was in the middle of strategic change in its trans-Atlantic operations,
migrating from a hub and spoke network to a point-to-point network for service to Europe.
346
As for Pacific routes, Canadian Airlines International Ltd. was not in good financial shape and unlikely to be able to
expand in the Pacific market or to exploit the Open Skies Agreement to the same degree as Air Canada. This therefore also
gave Air Canada a window of opportunity.
347
For all of these reasons, it was Professor D'Cruz's view that it would have been very detrimental for Air Canada to
do anything to trigger a strike by pilots. A strike would destroy Air Canada's trans-border strategy in the face of a domestic
business that was not that profitable, an unprofitable trans-Atlantic business, and a Pacific business that was not large.
348
In cross-examination Professor D'Cruz acknowledged that he did not examine the outcome of collective bargaining
between Air Canada and the unions in the 1995 and 1996 time period as this was not his area of expertise. He agreed that a
strike of one or two days would not be such a threat to Air Canada. He acknowledged that if Air Canada were convinced that
a strike by Air Canada pilots would be illegal and it could be shut down by the CLRB, the threat of a strike would be a really
minor issue and would not be regarded as having a significant impact on Air Canada's trans-border strategy.
Dr. Gordon Sick
349 Dr. Gordon Sick is a financial economist. He is currently a Professor of Finance at the Haskayne School of Business at
the University of Calgary. He was called by the Plaintiffs to give evidence on the methodology by which damages should be
assessed and the measure of damages suffered by the Plaintiff class.
350 He opined that being in the same bargaining unit and having a combined seniority list would allow the Connector pilots
to transition from low paying jobs on the small and slow planes used by the Connectors to the higher paying jobs of the jets
used by Air Canada as their seniority progressed over time.
351 The methodology he had used had been previously used by him to calculate future pilot incomes. He compared the present
value of lifetime earnings that Air Ontario pilots could expect if they had joined the Air Canada seniority list as developed by
Mr. Picher to those expected given that they did not. He measured the damages as the sum for all Plaintiff Class members of the
present value of lost income from 1996 to each pilot's retirement date. To calculate damages, he considered: the jobs available
with or without a merged list at Air Canada and Air Ontario, Air Alliance, Air BC and Air Nova; pay tables in contracts that
prevailed in 1995 between Air Canada and ACPA and between Air Ontario and ALPA; the age demographics of the pilots; and
seniority dates. He observed that the future earnings of a pilot are a function of the jobs available to all pilots, the pay earned
for a specific job and years of service by the pilot, and the pilot's seniority which determines the ability to hold a specific job.
352 Dr. Sick calculated the damages for the Class of 171 Plaintiffs. He measured the damages as the difference between the
Class-aggregate present value, discounted (or compounded) to mid-year 2010, of the difference between the earnings of the Air
Ontario pilots on the merged Air Canada/Connector seniority list and the Air Ontario seniority list in isolation. He made certain
assumptions. He assumed that 1996 was the first year of damages and in so doing, gave some time to implement the list. He
concluded that a real discount rate of 4% reflected market expectations in 1995. Ignoring taxes, the measure of damages ranged
from $137,962,583 to $172,453,229 depending on the contribution of Air Canada or Air Ontario to pensions and benefits of
the pilots. He did not actually have data on the company contribution to pensions and benefits but estimated it as ranging from
0% in the case of the $137,962,583 figure to 25% in the case of the $172,453,229 figure.
353 If one assumed an employer pension and benefits contribution of 15%, the amount necessary to compensate the Plaintiff
Class would be $149,357,301 with no adjustment for inflation. Adjusted for inflation, the number would be $197,894,166 as
of June 2010.
354 Dr. Sick noted certain qualifications or limitations to his report. He did not have information that had arisen between 1995
and the present; the information that he used was that which existed at the time of the Picher Award in 1995. The information
he did not have included: (i) data on Air Canada's merger with Canadian Airlines International Ltd. in 2001; (ii) the merger of
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the Connector airlines to form Jazz in 2001 which changed the jobs available to Connector pilots and may have changed the
compensation system; (iii) each of Air Canada, Air Ontario, and Jazz' new pilot contracts; (iv) early retirements experienced by
pilots in all the airlines as this would have affected seniority progression; and (v) equipment fleet changes made by the airlines
which would impact the jobs available to pilots. Dr. Sick also did not use the actual income figures for the Plaintiff Class in
calculating the damages and he made assumptions on hours flown and equipment used.
355
It should be noted that in 1995, the pilots at the Connectors were paid based on the type of equipment flown and their
status, that is, Captain or First Officer. After 2000, Connector pilots were paid based on seniority and status. In 1995, the Air
Canada pilots were paid based on status, hours flown, type of equipment, time of day and route. Seniority influenced some
of those variables.
Richard McLaren
356
The Plaintiffs tendered Professor Richard McLaren as an expert. He was called as a witness in the very early stages of
the trial due to scheduling difficulties. He is a law professor at University of Western Ontario where he has taught since 1972.
In addition, for over 30 years he has carried on practice as a union management labour relations arbitrator through his own
company, Innovative Dispute Resolution Ltd. He was involved in arbitrations between 1994 and 1998 relating to Air Ontario
and the CAW and two collective agreements. He has had labour arbitrations involving the effects of mergers on seniority but not
in the context of the airline industry. He had been engaged in mergers of seniority lists in the trucking and hospital workplaces.
357 The Plaintiffs sought to have him qualified to provide opinion evidence on: the applicable provisions and test for granting
a declaration of single employer under the Canada Labour Code in the period 1995 to 1999; the significance of the opposition
of ACPA on behalf of the Air Canada pilots to the application for single employer under section 35 of the Code; and alternative
methods by which an integrated seniority list may have been implemented.
358 The Defendants and the Third Party objected. The Defendants submitted that: Professor McLaren was not an expert on
the matters on which his opinion was sought; the decision of the CIRB on CALPA's common employer application is not subject
to question or review and Professor McLaren's opinion is therefore improper; Professor McLaren's opinion was not logically
relevant because the Merger Policy requires that the single integrated seniority list be incorporated into a common collective
agreement and this was consistent with the Plaintiffs' pleadings; and the proposed evidence was of minimal probative value.
359 The Third Party submitted that: Professor McLaren was not qualified to be an expert on the subject matter on which he
proposed to opine; his evidence did not meet the reliability requirement; and his evidence was on domestic law.
360
On the issue of qualifications, a properly qualified expert is one "who is shown to have acquired special or peculiar
knowledge through study or experience in respect of matters on which he or she undertakes to testify. The threshold for
admissibility is not high: McLean (Litigation Guardian of) v. Seisel. 29
361
Professor McLaren had extensive first-hand experience with labour arbitrations and some experience with seniority
mergers. Expertise may be acquired in a variety of ways including study and experience. The fact that he had considerable
expertise in other fields did not detract from his familiarity with labour relations. Similarly, his lack of academic writings in
the area of labour law was understandable given his explanation. In my view, he had the requisite expertise to testify on the
matters proposed and could be qualified.
362

That said, questions of domestic law are not matters upon which a court will receive opinion evidence: Sopinka,

Lederman and Bryant, The Law of Evidence in Canada 30 and Pente Investment Management Ltd. v. Schneider Corp. 31 Judges
are presumed to know the law and therefore the assistance of an expert on domestic law is unnecessary and inadmissable. In
upholding Farley J.'s decision in Pente Investment Management Ltd. v. Schneider Corp., 32 Weiler J.A. accepted his reasons
for rejecting admission of certain expert reports. In his reasons, he:
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declined to receive the experts' reports on three bases: (1) that the opinions expressed related to domestic law, a matter
upon which a court ought not to receive opinion evidence; (2) that there was no specialized and standardized body of
conduct to study in this area; and (3) that he did not need the assistance of the experts in understanding the evidence or
the concepts and principles involved.
363
The first two issues on which Professor McLaren proposed to opine were issues of domestic law. It seemed to me
that the court should not receive such opinion evidence and I declined to do so. The proposed expert evidence failed to meet
the necessity requirement. Expert evidence is not admissible because it might be helpful to a court; rather, the evidence must
be necessary in the sense that it provides information that is outside the experience and knowledge of the court. Evidence on
domestic law also offends the absence of an exclusionary rule requirement. Accordingly, Professor McLaren was not permitted
to opine on issues number one and two as proposed.
364 Turning to the third issue, the primary objection advanced in this regard was based not on domestic law but on relevance.
His opinion related to factual as opposed to legal determinations in issue in the trial. Professor McLaren proposed to opine on
alternative methods whereby an integrated seniority list may be implemented. Counsel for the Defendants submitted that in
light of the Plaintiffs' pleadings, this was logically irrelevant.
365
There was initially some confusion over the pleadings as the Trial Record provided to me was deficient. Under the
circumstances and the early stage of the trial, I was not absolutely certain that the Plaintiffs' pleadings precluded the subject
matter of the proposed testimony and it had some possible relevance to causation and the Plaintiffs' lost opportunity claim. I
therefore permitted him to testify on alternative methods by which an integrated seniority list may have been implemented.
366 Professor McLaren testified that a single seniority list with multiple employers could have been appended to collective
agreements as a master list that contained provisions whereby someone in bargaining unit A could transfer to or from bargaining
unit B and take seniority with him. Alternatively, there could have been an overarching master agreement containing the list
that was referenced in the various collective agreements. Professor McLaren had experience with such a configuration in the
trucking industry. He also understood that such an arrangement had been used in the U.S. with Republic Airlines. It should be
noted, however, that based on the evidence before the Court, unlike Air Canada where aircraft size was a factor, pilot pay at
Republic Airlines was based only on seniority.
367 Both methods of implementing an integrated seniority list would have to be achieved through collective bargaining with
employers. Both methods differed from that contemplated by the Merger Policy. These alternatives did not require a change
in the scope of the bargaining units however.
Causes of Action
368
The Plaintiffs have pleaded four causes of action: unlawful act conspiracy; intentional interference with economic
interests; breach of fiduciary duty; and negligent misrepresentation. They have abandoned the claim for interference with
contractual relations.
369
The Defendants submit that the Labour Board has exclusive jurisdiction over the Plaintiffs' claims and they have in
essence already been addressed. At their core, the Defendants state that the claims are concerned with the rights and obligations
of members of a union that is the bargaining agent for employees in a specific bargaining unit. While I have some sympathy for
the Defendants' position, the Supreme Court of Canada held that the Plaintiffs were at liberty to pursue their tort claims against
the Defendants. Accordingly, it is appropriate that they be permitted to do so.
370
I propose to address each of the four causes of action that are pleaded. First, I summarize the law, then I review the
Plaintiffs' claim and the parties' positions, followed by discussion. The parties all confirmed that they did not differ on the
constituent elements of each cause of action or the legal principles. Rather, they differed on the application of the law to the facts.
1. Tort of Unlawful Conduct Conspiracy
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(i) Legal Principles
371
There are two types of actionable conspiracy: lawful act conspiracy, also known as conspiracy to injure; and unlawful
conduct conspiracy, also known as conspiracy to commit an unlawful act or unlawful act conspiracy: Canada Cement LaFarge
Ltd. v. British Columbia Lightweight Aggregate Ltd. 33 . This case only engages the second type, namely unlawful act conspiracy.
As such, the Plaintiffs need not establish that the Defendants' predominant purpose was to injure the Plaintiffs. In Canada
Cement LaFarge, Estey J. described unlawful act conspiracy:
[W]here the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or together with
others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and does result. 34
372

For the Defendants to be liable for the tort of unlawful act conspiracy, it must be established that:
(a) they acted in combination, that is, in concert, by agreement or with a common design;
(b) their conduct was unlawful;
(c) their conduct was directed towards the Plaintiffs;
(d) the Defendants should have known that, in the circumstances, injury to the Plaintiffs was likely to result; and
(e) their conduct caused injury to the Plaintiffs: Agribrands Purina Canada Inc. v. Kasamekas. 35
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I will discuss each of these elements in turn.

(a) Agreement or Common Design
374
Proof of an agreement is an essential requirement of the tort of conspiracy. The necessity for an agreement does not
require a binding contract or a specific form: "Agreement is not used in the formal sense of a binding contract but rather in the
sense of a joint plan or common design": Nicholls v. Richmond (City). 36 Conspiracy is a serious allegation and is not to be
lightly inferred: Kaymar Rehabilitation Inc. v. Champlain Community Care Access Centre. 37 The existence of an agreement
can be proven either by direct evidence or by inference: Nicholls v. Richmond (City). 38
375

Conduct alone is insufficient, as is mere acquiescence: McKinlay Transport Ltd. v. Motor Transport Industrial Relations

Bureau of Ontario (Inc.) 39 As noted in Pontillo v. Zinger:
... one does not participate in a conspiracy by conduct. One participates in a conspiracy by conspiring, that is, by agreeing,
either at the outset of the conspiracy, or during its course. Conduct can be evidence of agreement, but there is no tort of
engaging in acts that further someone else's conspiracy. 40
376
So, for instance in Posluns v. Toronto Stock Exchange, 41 a Board of Governors voted to dismiss an employee. They
had agreed upon nothing before voting. It was held that by so voting, they did not enter into an agreement. As such, the tort
of unlawful act conspiracy was not established.
377

The Court held:
... the directors of a corporation do not make an 'agreement' in the conspiracy sense by voting the same way. They
individually make the same decision. In the popular sense, they are 'in agreement', but in the sense in which the law of
conspiracy uses 'agree', they were not. Each simply expressed an individual opinion and the majority opinion prevailed. 42
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A simple synopsis of the agreement requirement is found in the B.C. Court of Appeal decision in Golden Capital

Securities Ltd. v. Holmes: 43
Thus, to prove a case in conspiracy, it is first necessary to plainly establish, directly or by inference, that there was an
agreement between the defendants and one or more others. This does not mean an agreement in the contractual sense. A
defendant must be shown to have agreed in the sense of having combined or conspired with one or more others to carry
out a common design or a means of achieving a common objective, which is then implemented with resulting injury to
the plaintiff.
(b) Unlawful Conduct
379
The conduct may be unlawful if it constitutes a tort, a breach of contract or breach of legislation. Not surprisingly,
a breach of fiduciary duty may also constitute unlawful conduct for the purposes of the tort of unlawful conduct conspiracy:
GHL Fridman, The Law of Torts in Canada, 44 and Levy-Russell Ltd. v. Tecmotiv Inc. 45 Fiduciary obligations may be owed by
union officers to their union and a failure to abide by a union's constitution and bylaws by officers of a union has been held to
amount to a disregard of a duty of loyalty and a breach of fiduciary duty owed to the union: U.F.C.W., Local 1252 v. Cashin. 46
See also Burley v. O.P.S.E.U.. 47
380

Although dealing with the tort of interference with economic relations, in Reach M.D. Inc. v. Pharmaceutical

Manufacturers Assn. of Canada, 48 Laskin J.A. held that an unlawful act included the making of a ruling that was beyond the
powers of the party but he declined to decide the "outer limits" of the definition of unlawful means or act. 49 The tort was
made out because the actions of the defendant, a voluntary association that caused its members to stop advertising with the
plaintiff, constituted unlawful means directed at third parties, which then caused them to injure the plaintiff. These actions were
beyond the lawful authority that the defendant had under its constitution, and could be set aside by the Court at the behest of
the three plaintiffs. 50
381
The trial judge in Agribrands Purina Canada Inc. v. Kasamekas 51 determined that an unlawful act included conduct
that the defendant was "not at liberty" or "not authorized" to engage in, whether as a result of a law, a contract, a convention or
an understanding. The trial judge had in part relied on Ontario Realty Corp. v. P. Gabriele & Sons Ltd., 52 in which Newbould
J. determined that the broader definition was also appropriate for a claim of conspiracy.
382

In light of the Court of Appeal's decision in Agribrands overturning the trial judge, it is fair to conclude that the broader

definition afforded to the term "unlawful act" has not been accepted as good law. 53 The Court of Appeal disagreed with the
trial judge's reasons on the issue of the scope of unlawful conduct.
383
The Court of Appeal made other observations. Goudge J.A. stressed that there must be unlawful conduct by each
conspirator. The tort is designed to catch unlawful conduct done in concert, not to turn lawful conduct into tortious conduct. To
constitute unlawful conduct, the conduct must be wrong in law. Quasi-criminal conduct and conduct in breach of the Criminal
Code would constitute unlawful conduct, though not actionable. In addition, he noted the separate evolution of unlawful conduct
in the context of the tort of civil conspiracy and that of intentional interference and cautioned against turning away from this
separate evolution simply to achieve a unified theory for economic torts. He held, "What is required, therefore, to meet the
'unlawful conduct' element of the conspiracy tort is that the defendants engage, in concert, in acts that are wrong in law whether
actionable at private law or not." 54
(c) The Conduct Must be Directed Towards the Plaintiff
384
The predominant purpose of the defendant's conduct need not be to cause injury to the plaintiff, but the conduct must
be directed towards the plaintiff in some manner.

50

(d) Knowledge that Damages Were Likely to Result
385 A plaintiff must prove that the defendant knew or ought to have known that damages were likely to result to the plaintiff
from the defendant's conduct. A constructive intent to injure the plaintiff is derived from the defendant's knowledge that injury
to the plaintiff would ensue: Levy-Russell Ltd. v. Tecmotiv Inc. 55
(e) Conduct Caused Injury
386

A plaintiff must establish that there was a causal connection between the loss suffered by the plaintiff and the defendant's

conduct. In Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., 56 the Supreme Court of Canada
stated:
I turn then to the third submission relating to the causation and remoteness aspects of the tort of conspiracy. The issue
raised by this proposition is simply whether or not the loss suffered by the respondent was occasioned by any action or
omission on the part of the appellants.
...
It is sufficient in my view to conclude on this branch of the appeal that there is no causal connection between the unlawful
activities of the appellants and the commercial demise of the respondent.
(ii) Plaintiffs' Conspiracy Claim
387 The Plaintiffs' conspiracy claim is that from March 28, 1995 until November 14, 1995, First Officer Pulley and members
of the Defendant classes conspired with each other by expressly or impliedly entering into an agreement or agreements to
prevent the implementation of the Picher Award. The particulars were that:
a) the Defendants did not take any steps to cause the negotiation in good faith of the merged seniority list with Air Canada;
b) the Defendants attempted to negotiate alternatives to the Picher Award with Air Canada, without the Plaintiffs'
knowledge or consent;
c) the Defendants refused to be bound by the Award of arbitrator Picher dated March 28, 1995 and took steps in an effort
to avoid being bound by it;
d) the Defendants refused to support and opposed the negotiation of the merged seniority list with Air Canada;
e) the Defendant classes instructed their representatives on the Air Canada MEC to reject the Picher Award, to refuse to
negotiate it and to use any and all means to stop its implementation;
f) the Defendants failed to take steps to prevent their representatives from rejecting the Picher Award, from refusing to
negotiate the Award or from using any and all means to stop the implementation of the Award when they knew that their
representatives planned to do those acts;
g) the Air Canada MEC Defendants members declared the Award to be unacceptable, refused to be bound by it and to
implement it;
h) the Defendants wrote letters to the CALPA President and signed petitions calling for Air Canada to reject any merged
seniority list arising out of the Picher Award;
i) First Officer Pulley, the Air Canada MEC Chair, the Air Canada MEC members and the Air Canada Merger
Representatives refused to participate in meetings to fashion the seniority and bidding list in accordance with the Picher
Award;
51

j) the Air Canada MEC members authored a newsletter directed to pilots in the Defendant class which improperly advised
the pilots and the Defendant class that the Picher Award would not govern them unless they voted in favour of it;
k) First Officer Pulley, the Air Canada MEC members and the members of the Negotiating Committee refused to negotiate
the Picher Award with Air Canada in contract negotiations in 1995;
l) First Officer Pulley instructed the Negotiating Committee of the Air Canada MEC that no proposal for the implementation
of the Picher Award could be made to or be discussed with Air Canada in contract negotiations in 1995; and
m) the Air Canada MEC members did not replace their Merger Representatives after the Merger Representatives resigned
in September 1995.
388
The Plaintiffs state that these acts were directed or authorized by members of the Defendant classes or alternatively
were ratified by them.
(iii) Common Issues Relating to Conspiracy
389

The following common issues relate to the claim of conspiracy:
(a) Did Defendant Pulley and members of sub-classes 1 to 6 enter into an agreement giving rise to an actionable conspiracy?
(b) Did the members of sub-class 7, by failing to take steps to prevent their representatives on the Master Executive Council,
the Local Executive Councils, the Negotiating Committee, the Merger Representatives and the members of the SMMAC
refusing to implement the Picher Award, impliedly enter into the agreement giving rise to the conspiracy?
(c) Was the conduct of Defendant Pulley and the sub-classes unlawful?
(d) Should the Defendants have known that injury would result to members of the Plaintiff Class? and
(e) Were actions taken pursuant to the conspiracy binding on the members of the sub-classes?

390 With each issue, I will provide a brief though not exhaustive review of the arguments advanced by the parties followed
by a discussion of the common issue itself.
Conspiracy Issue (a) Did the Defendant Pulley and members of sub-classes 1 to 6 enter into an agreement giving rise
to an actionable conspiracy?
1. Parties' Positions
391
The Plaintiffs submit that the Air Canada pilots and their elected and appointed representatives were aware of the
circumstances that gave rise to Mr. Picher's Award and their obligations as union members and officials. The Air Canada pilots
had been polled on the motion to delay, postpone or cancel the merger and actively campaigned against the Award as evidenced
by the execution of the Declaration of Pilot Solidarity, communications with Air Canada management and their continued
direction to the Air Canada MEC and LECs to refuse to accept the Award. First Officer Pulley, the Air Canada MEC, the LECs
and committees which comprise sub-classes 1 to 5, agreed with the direction provided by the members. The Defendants had a
joint plan or common design to actively oppose the acceptance of Mr. Picher's Award and its implementation.
392 The Defendants submit that there was no agreement and no actionable conspiracy. Rather, a great number of Air Canada
pilots had similar reactions and voiced similar opposition to the Award, but this does not constitute a conspiracy. Opposition
was spontaneous and uncoordinated. The reaction to the Award was a "grass roots uprising." Relying on Fullowka v. Royal Oak
Ventures Inc., 57 union members have an unqualified right to speak out against the agenda of their bargaining agent. This is a
union member's right to dissent. The CALPA Merger Policy did not exist in a vacuum. The Air Canada bargaining unit had the
right to advance its members' own interests with their employer and the Merger Policy did not force members of the bargaining
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unit to renounce their own interest in favour of the interests of members in another bargaining unit. In particular, the Defendants
rely on Posluns v. Toronto Stock Exchange 58 in support of their position.
393
The Third Party submits that there is no evidence that the Defendant First Officer Pulley or members of sub-classes
1 to 6 entered into any agreement giving rise to actionable conspiracy. Like the Defendants, the Third Party relies on Posluns
v. Toronto Stock Exchange in which the court found that individuals who reach the same decision independently have not, by
inference, entered into an agreement. Mere knowledge, acquiescence or approval of an action is insufficient to amount to an
agreement for the purposes of the tort of conspiracy. At most, the evidence indicates that individuals came to the same decision
to oppose efforts to implement the Award and were speaking out against the agenda of their bargaining agent, CALPA, as they
were entitled to do.
2. Discussion
394
Before embarking on a discussion of this cause of action, however, it is helpful to consider the contextual background
of this issue.
395 The late 1980s and 1990s witnessed huge changes in the airline industry in Canada including the Open Skies Agreement, a
difficult economic environment, and the ultimate demise of Canadian Airlines International Ltd. The airlines were in competition
with one another yet their pilots were all in the same union. To use Mr. Shell's expressive terminology, CALPA was a stew of pilot
discontent. The union pot of pilots — containing pilots from different airlines and in different bargaining units — was boiling
over and containment was a major difficulty. By 1995, the pot effectively exploded and CALPA disappeared. Maintaining the
cooking metaphor, part of the problem was the recipe. This was a proposed merger of the seniority lists of six airlines in the
absence of any operational merger. Some called it a fictional or fake merger; others, a bargaining position. The merger procedure
was really CALPA strategy designed to seek to change the existing bargaining unit structure. Indeed, on the two occasions when
Air Canada pilots had been polled on the desirability of a merged seniority list, first in 1988 and then in May 1994, support was
lacking. Another part of the problem was the composition of the chefs. The pilot groups were all united conceptually in their
desire to thwart any efforts by Air Canada to play one group of pilots off the other, but fundamentally, both the Air Canada
pilots and the Air Ontario pilots were motivated by financial self-preservation or personal financial enhancement. Just as the
Air Canada pilots wished to protect their economic interests, the Connector pilots wished to enhance theirs. This was not a case
of a contest between those with a higher purpose and those without; rather, it was a dispute over opportunity.
396
The first fundamental issue to be addressed with respect to the conspiracy claim is whether there was an agreement
between the Defendants. Put differently, is there evidence of a joint plan or common design to prevent the implementation of
the Picher Award?
397
There is no evidence of an agreement in a conventional sense but in my view, it may be inferred that there was a joint
plan or common design to prevent the implementation of the Picher Award by the Defendants in sub-classes 1 to 6. I reach
this conclusion for the following reasons.
398
Firstly, on joining CALPA, each pilot received a copy of the Constitution and Administrative Policy. Even if he did
not, the Air Canada MEC newsletters repeatedly addressed the subject of the merger process and its progression. This included
newsletters dated July 25 and 29 and October 11, 1988, September 7 and November 29, 1990, March 18, April 25, May 31,
August 28, and December 30, 1991, February 20, May 19, August 10, and September 17, 1992, September 1, November 17,
and December 15, 1993, February 1994 (which contained a very detailed review of the history of the merger of seniority lists
with the Connectors), March 23, May 17 and 18, July, August, November, and December 1994, March, April 5 and 21, two
newsletters in May, 1995, July, August, September, and October 1995.
399
It is fair to conclude that the Air Canada pilots were aware of the Merger Policy, the merger process, the Picher Award
and its final and binding nature.
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400
It is evident from the minutes of meetings that the Declaration of Solidarity, the activities of SMMAC, the motions
passed, the poll to delay, postpone or cancel the merger, the establishment of the Seniority Protection Committee in May 1995,
and the content of the communications made between Air Canada pilot representatives and Air Canada management that the
pilots in these sub-classes had a common design to thwart implementation of the Picher Award. Specifically, the Declaration of
Solidarity expressly stated that "we the pilots of Air Canada are united in our complete rejection of the Picher Award."
401 Mr. Picher in his March Award remitted the matter to the parties to fashion the seniority and bidding lists in accordance
with the Award but the Air Canada pilots, led by their MEC, did not do so.
402 The issue of a right of dissent is not a response to whether there was a joint plan or common design. Rather, that defence
is more properly analyzed in the context of whether the Defendants' conduct was unlawful.
403
As for the Defendants' submission that the position of members of sub-classes 1 to 6 was akin to the directors in the
Posluns decision, in my view, the conduct of the Defendants was not so passive as Defendants' counsel suggest. This was not
simply a situation of the triumph of majority opinion or spontaneous opposition. Rather, it was a concerted, organized effort by
the members of sub-classes 1 to 6 to achieve an objective: to defeat the Picher Award and impede its implementation.
404
I find that an agreement was established by members of sub-classes 1 to 6 to prevent the implementation of the Picher
Award. Whether it gave rise to an actionable conspiracy is dependent on the other elements that comprise the tort.
Conspiracy Issue (b) Did the members of sub-class 7, by failing to take steps to prevent their representatives on the
Master Executive Council, the Local Executive Councils, the Negotiating Committee, the Merger Representatives and
the members of the SMMAC refusing to implement the Picher Award, impliedly enter into the agreement giving rise
to the conspiracy?
405 As mentioned, a settlement was approved with respect to sub-class 7 and members had to deliver a statutory declaration
by November 1, 2011. Both the Plaintiffs and the Defendants submit that common issue (b) relating to sub-class 7 should be
answered in the negative presumably as a result of the settlement. I agree and therefore do not propose to address that issue
in detail except to say that, at a minimum, members of that class did not impliedly or inferentially enter into any agreement
giving rise to a conspiracy.
Conspiracy Issue (c) Was the conduct of Defendant Pulley and the sub-classes unlawful?
1. Parties' Positions
406
The next common issue to consider is whether the Defendants' conduct was unlawful. The Plaintiffs submit that the
CALPA Constitution was binding on every member of CALPA and that its elected representatives were required to assist in
the implementation of CALPA's policies. The Plaintiffs argue that the Defendants' refusal to accept the Picher Award and to
implement the CALPA Merger Policy constituted a breach of contract, a breach of fiduciary duty and/or conduct the Defendants
were not at liberty to commit.
407

The Defendants submit that it was not unlawful for individual Air Canada pilots to speak out against implementation

and to direct their MEC not to seek implementation of the Award. Relying on Fullowka v. Royal Oak Ventures Inc., 59 union
members have an unqualified right to speak out against the agenda of their bargaining agent. This is a member's right of dissent.
The CALPA Merger Policy did not exist in a vacuum. The Air Canada bargaining unit had the right to advance their own
interests with their employer and the Merger Policy did not force members of the bargaining unit to renounce their own interest
in favour of the interests of members in another separate bargaining unit.
408

The Third Party submits that labour law principles inform the lawfulness of the Defendants' conduct. As noted in the

Supreme Court of Canada decision in Berry v. Pulley, 60 a union is a democratic organization. The merger process was a means
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for CALPA to establish its bargaining position, the result of which was the Award. CALPA controlled the power to seek Air
Canada's agreement to implement the Award. The Third Party also took issue with the Plaintiffs' particularized allegations.
2. Discussion
409
As mentioned, this action went to the Supreme Court of Canada on a summary judgment motion brought by the
Defendants. The Supreme Court determined that there is no contract between union members and therefore there was no cause
of action for breach of the CALPA Constitution by one union member against the other. Among other things, "it is not within the
reasonable expectations of union members that they could be held personally liable to other members for breaching the union
Constitution." 61 Rather, a relationship in the nature of a contract arises between individual members and the trade union itself,
however, the terms of that contract "will be greatly determined by the statutory regime affecting unions generally as well as the
labour law principles that the courts have fashioned over the years." 62 So, for example, due to statute, members of a union may
change bargaining agreements without penalty provided they comply with the relevant statutory requirements.
410

Both the Supreme Court and the Court of Appeal accepted that union members may be liable in tort. At paragraph 33

of the Court of Appeal decision, Sharpe J.A. wrote: 63
However, it is well recognized that the acts of individual union members may attract tort liability for conspiracy and
interference with economic relations... A claim for tortious conspiracy to deprive a party of contractual rights is plainly
distinct from a claim for breach of those contractual rights. Similarly, there is a distinctive nature to a claim for intentional
interference with economic interests...
411

In the Supreme Court of Canada decision, Justice Iacobucci wrote at paragraphs 63-64:
However, this is not to say that union members do not have some obligations inter se. By joining a union, the member agrees
to follow the rules of the union, and, through the common bond of membership, union members have legal obligations to
one another to comply with these rules. If there is a breach of a member's constitutional rights, this is a breach by the union,
and the union may be liable to the individual. Similarly, the disciplinary measures in the constitution can be imposed by
the union on a member who contravenes the union's rules. A failure by the union to follow these disciplinary procedures
may cause it to breach its contractual obligations to the other members, giving rise to corresponding contractual remedies.
In addition to potential internal procedures, a failure by the union to insist on compliance with the constitution or impose
disciplinary measures for its breach may allow members to initiate proceedings either at the CIRB, or the courts, depending
on the nature of the complaint. Aside from actions against the union, a member who is harmed by the breach of the union's
rules by another member may, if the requisite elements are present, have an action in tort against that member.
[Emphasis added.]

412 It seems implicit from these dicta that the Plaintiffs may meet this requirement of illegality provided that the Defendants
deprived the Plaintiffs of their contractual rights under the Constitution or, put differently, assuming the other elements of the
tort of conspiracy are present, the Plaintiffs were harmed by the Defendants' breach of the CALPA Constitution.
413
In addressing whether the illegality component of the tort of conspiracy has been met, I will consider whether the
Defendants breached their contract by trying to avoid implementation of the Picher Award. In addition, a breach of a fiduciary
duty would also ground a finding of illegality in this case. This requires a consideration of the status of the members of the
Defendant Classes. First, however, I will consider whether a union member's right of dissent precludes a finding of illegality.
414

The right of a trade union member to dissent was described by the British Columbia Supreme Court in Tippett v. I.T.U.,

Local 226: 64
All members of trade unions have the unqualified right to speak out against the manner in which union affairs are conducted.
There is a right of dissent. There is a right of decertification, subject to the condition that no member of a union shall
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conspire with his employer to injure the union... No person can be expelled or penalized by a trade union for insisting
on his rights.
415
The Supreme Court of Canada also referred to this right of dissent in the summary judgment appeal in this case in the
context of the breach of contact claims. Justice Iacobucci wrote at paragraph 60 that: "Exposing the personal assets of dissenting
union members to liability would be antithetical to this 'unqualified right' of union members to speak out against the agenda of
their bargaining agent. The result would be to discourage member participation in union affairs and to erode union democracy."
He did not comment on the interaction of tort claims with the right of dissent.
416

More recently, in Fullowka v. Royal Oak Ventures Inc., Justice Cromwell writing for the Supreme Court stated: 65
The relationship between a union member and his or her union is contractual in nature, with both the union and the member
agreeing to be bound by the terms of the union constitution. However, the analogy to contract has its limits given that the
relationship is greatly determined by the relevant statutory regime and the general principles of labour law which have
been fashioned over the years. Significantly, the members have the "unqualified" right to speak out against the agenda
of their bargaining agent...

417
The first question to be asked is whether a right to speak out against an agenda of a bargaining agent or the manner
in which union affairs are conducted permits departure from terms contained in a Constitution and Administrative Policy that
govern at least in part an employee's relationship with his or her union.
418 I have no hesitation in concluding that the members of sub-classes 1 through 5 should not be protected by virtue of the right
to dissent. They were either officers of the union or acting on behalf of officers. The more troublesome proposition is whether
members of sub-class 6 were permitted to seek to avoid the implementation of the Picher Award. I conclude that they were.
419 The complaint of the Plaintiffs as pleaded is that the Defendant Classes conspired to prevent the implementation of the
Picher Award. A review of the Merger Policy places the primary responsibility for implementation on CALPA, not the MECs,
much less the individual members. Furthermore, while the Constitution bound union members, the Merger Policy provides
that the President shall notify the MECs that it is their responsibility, as representatives of the affected pilots, to activate the
described procedure for the integration of the pilot lists. The remainder of the Merger Policy describes the role of the MEC, the
Merger Representatives and CALPA. With the exception of a passing reference to "pilot groups" in section 5(a) of the Merger
Policy, there is no reference to the individual union members.
420
It seems to me that the unqualified right to dissent should operate to permit members of Class 6 to speak out against
the agenda of CALPA and its union officers in these circumstances.
421
Many members of Class 6 communicated with Air Canada, urged the MEC and LECs to oppose the implementation
of an integrated seniority list, supported the formation of SMMAC or the Local Seniority Protection Committee, signed the
Declaration of Solidarity, and took other steps and positions to advocate against the imposition of the Picher Award. I decline to
find that any of these actions or the conduct advanced by the Plaintiffs constituted unlawful conduct for the purposes of liability
for conspiracy. Rather, they were permissible given the Class members' right to dissent. To the extent there are any members of
Class 7 who did not sign settlement declarations, by necessary implication, they too would have no liability.
422
Turning to sub-classes 1 to 5, two grounds of illegality are advanced by the Plaintiffs. Firstly, they submit that breach
of a fiduciary obligation may be the source of illegality for the tort of conspiracy. I agree. Sub-class 1, namely the members
of the Air Canada MEC, were officers of CALPA, as were members of sub-class 5, that is, members of the LECs of Local
Councils 1, 7, 11 and 14. They owed fiduciary obligations to CALPA and were obliged to act in the best interests of the union
as a whole: O.P.E.I.U. v. O.P.E.I.U., Local 15 66 and Burley v. O.P.S.E.U.. 67 Although the fiduciary duty is not owed to the
Plaintiffs by the Defendants, the breach of such a duty may still constitute unlawful conduct. Members of sub-classes 1 and 5
owed duties of loyalty to CALPA which they breached by actively pursuing a course of conduct that was inconsistent with the
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express provisions of the union's Merger Policy. In my view, members of sub-classes 2, 3 and 4 were not fiduciaries, did not
owe fiduciary duties and committed no breach in that regard.
423
In addition to breach of fiduciary duty, the Plaintiffs also rely on breach of the CALPA Constitution as a basis of
illegality. The Merger Policy is found in the Administrative Policy section of the Constitution and Policy. The preamble to the
Administrative Policy expressly states that some of the policies may represent desirable goals which, for one reason or another,
are incapable of being realized at any particular time.
424
The Policy required that specific steps be taken by the MECs of the affected airlines. There were some steps that the
Air Canada MEC did not follow. It made no effort to obtain agreement from Air Canada that "all questions of pilot seniority
shall be determined by the Association through its established procedures" although as I will discuss later, such agreement
never would have been forthcoming and in any event, CALPA was the bargaining agent. It did appoint Merger Representatives
who did attempt to negotiate a single integrated pilot seniority list. It attended at mediation and also participated fully at the
arbitration. Clearly the Merger Policy contemplated that there could be disagreement among the parties, however, the decision
of the arbitrator was final and binding.
425
The implementation provision contained in the Merger Policy then required: (i) acceptance of the integrated pilot
seniority list by the Association within five days (or other time period specified by the President) of the Arbitration Award; and
(ii) that the President call a meeting of the MECs to discuss the procedure for implementation. The Administration Policy did
not particularize how the merged seniority list was to be implemented although it does state that the intent of the Association
would be to negotiate the integrated list as the seniority list to be used by the successor airline.
426
I do not accept many of the Plaintiffs' allegations of unlawful acts. For instance, the MEC did not authorize and direct
SMMAC to meet with Air Canada management and immunize Air Canada from a common employer application. Similarly,
the Air Canada MEC did not assist with the formation of a new bargaining unit. The Air Canada MEC was entitled to work to
prevent a s. 35 application and to engage in acts that legitimately delayed the implementation of the Merger Policy, recognizing
the MEC's responsibility to represent the views of the Air Canada pilots.
427 The Defendants and the Third Party submit that the integrated pilot seniority list was never accepted by CALPA and was
not in existence until Mr. Picher's Award of November 7, 1995 was issued. As such, they argue that there was no breach of the
Merger Policy because the triggering event was acceptance of the list and this never occurred. Furthermore, they submit that
there was no Award to implement until one week prior to CALPA's decertification as the bargaining agent for the Air Canada
pilots, a right the Air Canada pilots were entitled to pursue.
428
The arguments advanced by the Defendants and the Third Party address whether anything flowed from the MEC's
conduct but this does not dispel illegal acts. The Merger Policy states that the decision of the arbitrator shall be final and binding
on all parties to the arbitration. The Air Canada MEC's conduct was inimical to this provision. This included communication
with Air Canada management to advise of their opposition to implementation of the Award and the MEC's work with SMMAC
which was, at its heart, designed to avoid the binding nature of the Picher Award even though SSMAC also served to alleviate
the MEC's workload. The parties to the arbitration were the MECs. Certainly, the Air Canada MEC refused to be bound by
the Picher Award and its members acted so as to avoid its implementation. In my view, this constituted illegal conduct for the
purposes of the tort of conspiracy.
429 I do not believe that liability for illegal conduct based on breach of contract should be visited upon members of sub-class 5
(the LECs), sub-class 2 (the Merger Representatives), or sub-class 4 (the Negotiating Committee.) The latter two class members
had a limited contractual role. In addition, they acted under the control and direction of the Air Canada MEC. Furthermore, it
is not clear to me that their conduct did amount to a breach of contract. Similarly, members of sub-class 5 (the LECs) did have
a responsibility to represent the opinions of their members and they too had a limited contractual role.
430
I put the members of SMMAC who constitute sub-class 3 in a different category. While they were a sub-committee of
the MEC, they acted with some degree of independence and actively and knowingly assisted the MEC in its unlawful conduct.
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431
In conclusion, I find that there was unlawful conduct on the part of members of sub-classes 1, 3 and 5 for the purposes
of the tort of conspiracy based on either breach of fiduciary duty, breach of contract or both. There was no unlawful conduct
on the part of members of sub-classes 2, 4 and 6.
Conspiracy Issue (d) Should the Defendants have known that injury would result to members of the Plaintiff Class?
1. Parties' Positions
432
The Plaintiffs submit that the Defendants knew that as a result of the Defendants' conduct, the Plaintiffs and CALPA
would be unable to implement the merged seniority list arising from Mr. Picher's Award through negotiation or through a section
35 common employer application. In addition, they submit that at all material times the Defendants knew that the Air Ontario
pilots were incurring expenses related to the merger process.
433

The Defendants submit that injury to the Plaintiff Class was not reasonably foreseeable and there is no causation.

434
The Third Party acknowledges that members of the Defendant Class were aware that if the merged list was not
implemented, members of the Plaintiff Class would not become employees of Air Canada and gain access to such things as
flying Air Canada's equipment, however, members of the Plaintiff class knew that the list would require acceptance by Air
Canada. The Defendants' conduct did not cause the Plaintiffs any damages.
2. Discussion
435
This common issue addresses the third, fourth and fifth elements of unlawful act conspiracy, namely whether the
Defendants' conduct was directed towards the Plaintiffs; whether the Defendants should have known that, in the circumstances,
injury to the Plaintiffs was likely to result; and whether the Defendants' conduct caused any injury to the Plaintiffs.
436
Dealing with the third element, as mentioned, with unlawful act conspiracy, the Plaintiffs need not establish that the
predominant purpose of the Defendants was to cause injury to the Plaintiffs but must establish that the Defendants' conduct
was directed towards the Plaintiffs.
437

Both the Supreme Court of Canada in Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd. 68

and the Ontario Court of Appeal in Agribrands Purina Canada Inc. v. Kasamekas 69 state that a constituent element of the tort
of conspiracy is that a defendant's conduct must be directed towards the plaintiff.
438
The Defendants submit that the Defendants' response to the Picher Award was driven by a desire to protect their
career expectations and economic interests, avoid unfairness to Air Canada junior pilots and the undermining of morale. The
Defendants state that they were motivated by job preservation concerns and a desire to maintain their perceived pilot supremacy
and status. They assert that they were not primarily motivated by a desire to harm or negatively impact the Plaintiffs.
439
This argument loses sight of the fact that the focus of the dispute was the result of the Merger Policy and within that
context, the object of the Defendants' conduct clearly was the Connector pilots. Put differently, the Connector pilots were the
impediment to the Air Canada pilots' desire to avoid a merged list reflecting Mr. Picher's Award.
440
As already mentioned, in Nicholls v. Richmond (City), 70 McLachlin J. (as she then was) stated that a conclusion of
actionable conspiracy is not to be arrived at by light conjecture, and I am mindful of that direction. Having said that, while
the original adversary in the merger process was Air Canada, once the Air Canada pilots determined that they did not wish to
pursue the implementation of the Picher Award, the impediment to their objective was the Plaintiffs, other Connector pilots
and CALPA. While certainly this is not a case of lawful act conspiracy in which an intent to injure is a requisite element, I am
persuaded that the Defendants' conduct was directed at the Plaintiffs. The Plaintiffs, together with the other Connector pilots
and CALPA, stood in the way of the abandonment of the Picher Award and the avoidance of its implementation.
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441
The second and third elements associated with this common issue are whether the Defendants knew or ought to have
known that injury was likely to result, and did the Defendants' conduct cause injury to the Plaintiffs.
442
The second element is straightforward. Clearly the Air Canada pilots knew or ought to have known that the Connector
pilots might have been harmed. They certainly knew or ought to have known that the Air Ontario pilots were subject to
assessments for merger expenses just as the Air Canada pilots were themselves.
443
The third and last consideration is whether the Defendants' conduct caused the Plaintiff Class any injury or damage.
Put differently, was the loss of chance caused by the Defendants? As Estey J. stated in Canada Cement Lafarge Ltd., "Damage
is, of course, the gist of most tortious actions..." 71
444 The Plaintiffs submit that the Defendants' conduct deprived the Plaintiffs of the opportunity to negotiate with Air Canada
for the acceptance of a merged seniority list and to bring a s. 35 application with the support and assistance of the Air Canada
pilots.
445
In my view, the Plaintiffs have failed to established causation and no chance was lost as a result of conduct of the
Defendants.
446
The Plaintiffs submitted in oral argument that they need not prove it was likely that they would achieve a common
collective agreement or that they would have negotiated an agreement with Air Canada. They argue that they were deprived
of opportunities by the conduct of the Defendants and in assessing damages for loss of chance, the Plaintiffs must establish
causation and the value of the loss of chance on a balance of probabilities; that is, the Plaintiffs must prove on a balance of
probabilities that a chance has been lost and that the chance of success is above the de minimis range. They submit that the
Plaintiffs are not required to prove on a balance of probabilities that the chance would have in fact materialized. In oral argument,
counsel for the Plaintiffs framed the issue as follows: were the Plaintiffs deprived of the opportunity to pursue implementation
of the integrated seniority list through negotiation and a strike or through a single employer application? The Plaintiffs argue that
according to Professor McLaren, a merger of operations is an unnecessary precondition for an integrated seniority list and while
the Merger Policy contemplated a common collective agreement and this was the ideal, this was not the only approach available.
447
In discussing loss of chance, Griffiths J.A. in Eastwalsh Homes Ltd. v. Anatal Development Ltd.. 72 stated that in a
breach of contract action, the burden rested on the plaintiff to prove on a balance of probabilities that the breach and not some
intervening factor or factors caused loss to the plaintiff. The courts, however, had not relaxed the basic standard of proof:
Where it is clear that the defendant's breach has caused loss to the plaintiff it is no answer to the claim that the loss is
difficult to assess or calculate. The concept of the loss of a chance then begins to operate and the court will estimate the
plaintiff's chance of obtaining a benefit had the contract been performed. But even in this situation, the Supreme Court of
Canada has said in Kinkel v. Hyman, [1939] S.C.R. 364 that proof of the loss of a mere chance is not enough; the plaintiff
must prove that the chance constitutes "some reasonable probability" of realizing "an advantage of some real substantial
monetary value."
448
In Wong v. 407527 Ontario Ltd., 73 Laskin J.A. addressed a finding of negligence and the need for the Court to assess
would have happened had the tortfeasor fulfilled his duty:
The court is called on to decide not what did happen but what would have happened in hypothetical circumstances. The
proper approach is not to decide on the balance of probabilities whether Liang [the real estate agent] would have obtained
security, but to value the lost opportunity to do so. The court must, therefore, value the probability that Liang's efforts
would have been successful and award damages proportionally. At best, this is an uncertain and difficult exercise; at worst,
it is an exercise in speculation. The court, however, must do the best it can with the available evidence.
449
In that case, the Court valued the reasonable probability of the real estate agent successfully negotiating realizable
security for a vendor's warranty at 20%.
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450
In Fasken Campbell Godfrey v. Seven-Up Canada Inc., 74 the Court of Appeal again addressed the issue of loss of
chance. In that case, the trial judge assessed the loss of chance at close to zero and awarded nominal damages of $1000. The
Court reiterated that in the loss of chance assessment, the plaintiff must establish causation and the value of the loss of chance
on a balance of probabilities:
However, the plaintiff need not prove on a balance of probabilities that the chance would have in fact materialized... Thus,
the fact that the chance of avoiding a loss or obtaining a benefit was less than 50% does not serve as a bar to the plaintiff's
claim for damages, provided that the chance of success is above the de minimis range identified in Eastwalsh Homes.
451
In Graybriar Industries Ltd. v. Davis & Co., 75 Thackray J. held that: "the law is clear that I must make an award if it
is established that the claim is not merely 'fanciful' but establishes as a possibility that there is a loss of a chance to benefit."
452 In Kipfinch Developments Ltd. v. Westwood Mall (Mississauga) Ltd. 76 , the Court of Appeal characterized the issue as
follows: "The issue addressed here was causation: was the lost chance caused by the appellant's breach of contract?"
453 I reach my decision that the Plaintiffs have failed for any one of the following reasons: the timing of the final and binding
Award rendered the value of any lost opportunity negligible; the Defendants were entitled at law to decertify CALPA as the
bargaining agent; Air Canada's position; the inability of the pilots to legally strike; the CIRB's involvement; and the need for
ratification of any collective agreement containing the integrated list by the Air Canada pilots. In my view, the Plaintiffs' chance
of success did not exceed the de minimis range contemplated by the case law.
454
Firstly, as a factual matter, the integrated seniority list was not final until November 7, 1995. The Air Canada pilots
joined ACPA just a few days after the November Award. The delay between the March Picher Award and the November Award
was not all caused by the Air Canada pilots' conduct. Even though the Air Canada MEC was not at liberty to thwart the Award,
it was open to them to take all appropriate legal steps to reduce its negative impact on the Air Canada pilots. The list lay with
Mr. Picher from August 9, 1995 to October 12, 1995. It should be noted that Mr. Picher's March Award only addressed one type
of bidding, that is, bidding for base, equipment and status. It omitted any reference to the other type of bidding list that was of
importance to pilots, namely the schedule and vacation bidding list. This was only addressed in his November 7, 1995 Award.
The window of opportunity within which to implement the final list contemplated by the Merger Policy before the Defendants
legally decertified CALPA as their bargaining agent only amounted to one week. The value of any lost opportunity in this time
period is negligible or de minimis.
455

Secondly, the Defendants were entitled at law to decertify CALPA as the bargaining agent of the Air Canada pilots:

Beaudet-Fortin v. C.U.P.W.. 77 Even though the Picher Award was binding, the Air Canada pilots were not bound to stay in
CALPA. There was no reasonable prospect or possibility of implementing the integrated seniority list in the short time frame
available in which the Air Canada pilots remained in CALPA.
456 Thirdly, although there was evidence given at trial of different approaches to implementation of the integrated seniority
list, the Plaintiffs' pleadings contemplate one collective agreement, as does the Merger Policy itself. The only way that the
integrated seniority list could be implemented was by agreement of the employer. Alternatively, CALPA could seek a single
employer declaration from the CIRB and then negotiate for implementation of the list.
457
Dealing with the first alternative, as noted at paragraph 13 of the Supreme Court of Canada's decision in the Berry v.
Pulley summary judgment appeal, the Picher Award had no practical force or effect without the agreement of the employer.
Similarly, to borrow language from Arbitrator Foisy in Air Canada Pilots Assn. v. Air Canada, 78 the Picher Award, in the
absence of consent by Air Canada, merely constituted a bargaining position. I find that there was no possibility or probability
that Air Canada would have agreed to a merged seniority list as espoused by the Picher Award or to the alternative configurations
advanced by Professor McLaren. As such, even if the Defendants had fully complied with the Merger Policy and taken all
necessary steps to implement the integrated seniority list, there was no possibility that Air Canada would have agreed to a
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merged list. I make this determination recognizing as I do, that pilots are an essential group and not easily replaced and that
CALPA had significant bargaining power.
458
Air Canada had good business reasons unrelated to the Defendant sub-classes to oppose implementation of the Picher
Award,
459 Mr. Harris, now retired, was the CEO of Air Canada at the relevant time and was a credible and forceful witness. He also
had had considerable experience in the airline business and with mergers. He was unequivocal in his evidence that he had the
authority to decide whether to accept the Award and that he would not. "It would have been a financial disaster for Air Canada,"
he said. This made business sense. Amongst other things, acceptance of a merged list as contemplated by the Merger Policy
would have ramifications for the other bargaining units and unions in Air Canada's operations and financial ramifications for
Air Canada. There would be, for example, additional training costs and screening issues. The 1999 single employer proceedings
before the CIRB generated opposition from numerous unions, not to mention employers. While it may be that some Air Canada
management representatives were prepared to discuss a merged list, this does not supplant Mr. Harris' firm conviction that a
merged list was unacceptable. He was the decision maker. As he testified, "We could not operate the mainline carrier with a
seniority list that had all the Connector pilots on it." There was no reliable evidence that his successor would have taken any
different approach.
460
I reject the Plaintiffs' contention that Mr. Harris had lack of recall that impeded his ability to provide reliable evidence.
He was an impressive witness who made no effort to reconstruct events. In my view, he failed to recall the sorts of things one
would expect a witness not to recall 15 years after the event. He had been examined extensively for discovery, but his evidence
was not impeached and indeed, Plaintiffs' counsel did not even try to impeach his testimony.
461 Furthermore, the Plaintiffs seek to read into non-committal letters from various Air Canada representatives a willingness
to negotiate the issue of an integrated list. I do not view the letters in that light. Rather, they were for the most part polite
postponements of the inevitable: the rejection of the Picher Award.
462 Fourthly, Professor D'Cruz was a credible witness and made a compelling case that Air Canada's interest would be best
served by doing everything in its capacity to avoid a pilot strike. He did readily accept, however, that a strike of one or two
days would not be such a threat. He had no expertise in labour relations.
463
As CALPA had suspended its collective bargaining with Air Canada, the statutory preconditions to a legal strike had
not been met. The applicable conditions at the time were found in s. 180 of the Canada Labour Code. They provided for the
following procedure: notice was to be given requiring the other party to commence collective bargaining; the bargaining agent
and the employer were to meet and bargain in good faith; if within 20 days of notice, collective bargaining had not commenced
or the parties had negotiated but had been unable to reach an agreement, either party could so notify the Minister of Labour;
within 15 days, the Minister had to appoint a conciliation officer, commissioner or board or advise of his or her intention not
to do so; if conciliation failed, the Minister had to appoint a commission or board or advise of his or her intention not to do
so; a board report is then provided to the Minister.
464

As stated by Claude H. Foisy et al in Canada Labour Relations Board Policies and Procedures:
Ultimately, if the parties are unable to agree to the terms of a collective agreement, they may resort to strike or lockout action
as a means to resolve their differences. This action is only legal when certain conditions spelled out in s.180 have been met.
...
An employee member of a bargaining unit may not legally participate in a strike unless he is a member of a bargaining
unit in respect of which a notice to bargain has been given and the conditions set out above have been met in respect of
the bargaining unit of which he is a member. In other words, employees of another bargaining unit in respect of which the
right to strike is not acquired may not participate in a legal strike of another bargaining unit. If employees strike without
having met these requirements, their action is illegal and they may be ordered back to work by the Board... 79
61

465

As such, the Air Canada pilots would not have been in any position to strike.

466
Additionally, a bargaining agent has no authority to bargain for employees outside the bargaining unit. Similarly,
the scope of the employer's obligation is to bargain with the agent for employees in the unit, not for employees outside the
unit. This regime is not altered just because the union is the same agent for differing bargaining units: C.E.P. v. Lethbridge
Television. 80 A union cannot force an employer to agree to an expansion of a bargaining unit that the CIRB has approved:
Lethbridge Television. 81 A strike by the Air Canada pilots, due to the scope of the bargaining unit, would be contrary to the
statutory regime. As stated in A.T.U., Local 1374 v. Brewster Transport Co.: 82
That is not to say that parties may not raise the issue of the scope of the certification order at the bargaining table. It does
mean very clearly, however, as has been held on numerous occasions by this Board and by others, that that issue may not be
pushed to an impasse; that where a party determines that it has no desire to bargain the scope of the collective agreement,
whether it be the employer or the union, then the certification order issued by this Board is the one that will stand, without
any limitations between the parties.
Accordingly, a strike by the Air Canada pilots would have been illegal and readily addressed through injunctive remedies.
467 I would also observe that the Merger Policy called for a common collective agreement and did not call for a strike. It also
did not call for a single employer application. A liberal and in my view flawed interpretation of the Policy by Captain Campbell,
First Officer Pulley or others does not result in the imposition of those terms into the Merger Policy either expressly or by
inference. The Merger Policy is clear in this regard. Furthermore, to impose such an onerous commitment on union members
would be unfair and the antithesis of their right to dissent.
468
Fifthly, the implementation of the Picher Award was not just a function of the CALPA Merger Policy. The CIRB has
and had the exclusive jurisdiction to determine the bargaining unit. It is never up to the parties, through collective agreements,
to alter the size and scope of the unit declared by the Board to be appropriate: Matthews v. Shaw Cablesystems (B.C.) Ltd. 83 .
See also s. 27 of the Canada Labour Code. There would have to be a declaration from the CIRB.
469 Additionally, until decertified, CALPA had exclusive authority to seek Air Canada's agreement to a common collective
agreement and seniority list subject to ultimate approval by the CIRB: s. 36(1) of the Canada Labour Code. Only CALPA as
bargaining agent could bring such an application. An MEC had no standing to bring this application: Re Air Canada. 84 The
Plaintiffs therefore did not have a right in this regard; it belonged to CALPA and, although asked to bring such an application
by the Air Ontario MEC, CALPA opted to do nothing until 1996.
470 On March 20, 1996, CALPA filed an application under section 35 of the Canada Labour Code asking the CIRB to declare
Air Canada and the five Connector airline subsidiaries as a single employer and to consolidate the six separate pilot bargaining
units into one. The application was opposed by about six different unions representing various bargaining units. On December
22, 1999, the CIRB dismissed the application, stating that it failed utterly and noted that it was one of ALPA's strategies for
the implementation of the Picher Award. It concluded, amongst other things, that there was no evidence of whipsawing and
no corporate mischief relating to LOU 17. Section 22 of the Canada Labour Code provides that subject to certain inapplicable
exceptions, a decision of the CIRB shall not be questioned or reviewed by any court.
471
It is not possible or indeed appropriate to second guess that decision based on speculation that it would have been
different if supported by the Air Canada pilots and if the LOU 17 grievance had been pursued. Furthermore, the Board had
already dismissed a single employer application back in 1989. I conclude that there was no possibility or probability that a
single employer application would have had a different result but for the Defendants' conduct. It was dependent on the CIRB.
Lastly, the CIRB also dismissed a complaint that ACPA acted contrary to the Canada Labour Code in seeking to negotiate a
collective agreement with Air Canada without implementing the Picher Award. Based on s. 36(2) of the Labour Code, ACPA
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was at liberty to decide whether a new list should be in the collective agreement for the Air Canada pilots. The Board had
decided that ACPA was the appropriate unit for collective bargaining.
472
Lastly, while the Air Canada pilots were bound by the terms of their Constitution and Administrative Policy, in my
view they would have been entitled to ratify any collective agreement incorporating or appending an integrated seniority list.
They were not bound to ratify a collective agreement that incorporated the integrated seniority list. While the Administrative
Policy did state that an MEC could ratify a collective agreement, Captain Campbell acknowledged that only in exceptional
circumstances did ratification of a collective agreement not go to the pilots. It is inconceivable to me that a collective agreement
containing, or in some fashion appending, a controversial integrated seniority list would not go to the Air Canada pilots for
ratification. This was not akin to the actual merger of Air Canada's pilot list with that of NWT Air which involved just a
handful of pilots and planes nor was it comparable to extending an existing collective agreement for a limited time period. Had
a collective agreement incorporating the integrated list been taken to the Air Canada pilots for ratification, it most certainly
would have been defeated by the Air Canada pilots. Alternatively, a refusal to permit a ratification vote by the Air Canada pilots
would be tantamount to an invitation to move to decertify CALPA as the Air Canada pilots' bargaining agent.
473
In my view, there was no possibility of a different result. This was the outcome that CALPA could not and did not
guarantee. Indeed, it was foreseeable that the possibility of an integrated seniority list was unattainable. As stated in the preamble
to the Administrative Policy, some of the policies "may represent desirable goals which, for one reason or another, are incapable
of being realized at any particular time." The Merger Policy was one such goal.
474 In this case, in my view, the evidence compels the conclusion that notwithstanding the Defendants' conduct, an integrated
seniority list would not have been implemented nor was there any chance of same. This leads to the conclusion that this cause
of action cannot succeed.
475 Although not a ground to refuse relief, I note that if the damages claimed by the Plaintiffs were awarded, the 23 members
of sub-classes 1, 3 and 5 would each be liable to pay $8,604,094.17 to the Plaintiffs.
2. Intentional Interference with Economic Interest
476 Counsel for the Plaintiffs confirmed in closing argument that the Plaintiffs were withdrawing the claim for interference
with contractual relations. As such, I will not address the common issues relating to that cause of action. I will next address the
Plaintiffs' claim of intentional interference with economic interests.
(i) Legal Principles
477

The elements of the tort of intentional interference with economic interests are:
(a) an intention by the defendant to injure the plaintiff;
(b) interference by the defendant, by unlawful means, with the plaintiff's economic interests; and
(c) economic loss suffered by the plaintiff as a result of the defendants' wrongful interference: Print N' Promotion (Canada)
Ltd. v. Kovachis. 85

478

As with the conspiracy claim, I will address each of the elements of this cause of action.

(a) Intention to Injure
479

There must be a deliberate intention on the part of the defendant to injure or cause loss to the plaintiff. This was

emphasized by the Court of Appeal in Correia v. Canac Kitchens: 86
... the intentionality of the defendant's conduct is critical: it is not enough that the loss was a foreseeable consequence of the
defendant's conduct; to be actionable under this tort, the loss must have been the intended result. Furthermore, intentional
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conduct that causes loss but is not unlawful, is not actionable. That is considered permissible competitive commercial
behaviour.
We note that the requirement for intentionality may be stricter for these economic torts than for the tort of intentional
infliction of mental distress, where, at least when a person is accused of criminal conduct, the foreseeability of the inevitable
consequences of reckless conduct can amount to intent. The difference of approach is justified in this case. The two
economic torts are strictly limited in their purpose and effect in the commercial world, where much competitive activity
is not only legal but is encouraged as part of competitive behaviour that benefits the economy.
... recklessness does not amount to an intention to cause harm sufficient to make out the tort.
480
Put differently, as stated by Cronk J.A. in Print N' Promotion (Canada) Ltd. v. Kovachis 87 , the requirement of an
intention to injure is not made out where the injury in issue was simply an incidental or foreseeable result of the defendant's
wrongful conduct. The purpose of the unlawful or wrongful conduct must be to inflict injury on the complaining party that is,
the plaintiff. Cronk J.A. cites Lord Nicholls of Birkenhead, who held in OBG Ltd. v. Allan: 88
The defendant's conduct in relation to the loss must be deliberate. In particular, a defendant's foresight that his unlawful
conduct may or will probably damage the claimant cannot be equated with intention for this purpose. The defendant must
intend to injure the claimant. This intent must be a cause of the defendant's conduct.
(b) Interference by Unlawful Means
481

Unlawful means in the context of the tort of intentional interference with economic interests was described by the

Court of Appeal in Alleslev-Krofchak v. Valcom Ltd.. 89 The Court adopted the definition of the tort set out by Lord Hoffman
in OBG Ltd.: 90
Unlawful means therefore consists of acts intended to cause loss to the claimant by interfering with the freedom of a third
party in a way which is unlawful as against that third party and which is intended to cause loss to the claimant. It does
not in my opinion include acts which may be unlawful against a third party but which do not affect his freedom to deal
with the claimant.
482

Goudge J.A. concluded that: 91
... it is now clear that to qualify as "unlawful means," the defendant's actions (i) cannot be actionable directly by the plaintiff
and (ii) must be directed at a third party, which then becomes the vehicle through which harm is caused to the plaintiff.
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The tort is therefore intended to deal with the situation where the defendant seeks to harm the plaintiff "through the

instrumentality of a third party" 92 .
484 By adopting this position, the Court of Appeal rejected the broader interpretation of unlawful means advanced in some
earlier cases which encompassed "any conduct by the defendant that intentionally harmed the plaintiff and was in violation of
an obligation under either civil or criminal law" 93 and which disregarded actionability by the third party as a prerequisite.
(c) Causation
485

There must be a causal connection between the unlawful means and the loss suffered by the plaintiff: Alleslev-Krofchak

v. Valcom Ltd.. 94
(ii) Plaintiffs' Intentional Interference Claims
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486
The Plaintiffs claim that the CALPA Merger Policy expressly stated that it was the intention of CALPA to negotiate
the integrated pilot list as the seniority list to be used by the successor airline. The Plaintiffs plead that the Defendants knew
or ought to have known that the Plaintiffs had an expectancy interest that CALPA and First Officer Pulley and the Air Canada
Negotiating Committee directed by the Air Canada MEC, would attempt in good faith to negotiate the Picher Award seniority
list with Air Canada. The Plaintiffs plead that the Defendants intentionally and unlawfully interfered with that expectancy. They
rely on the same particulars of unlawful conduct that support the conspiracy claim.
(iii) Common Issues Relating to Intentional Interference with Economic Interests
487

The common issues relating to intentional interference with economic interests are:
(a) Was the opportunity of the Plaintiffs to have CALPA negotiate an integrated seniority list with Air Canada and Air
Ontario in accordance with the Picher Award a valid business interest or expectancy protected by law?
(b) Did the actions of Defendant Pulley and members of any sub-classes interfere with the Plaintiffs' business interests
or expectancy?
(c) Were the actions of Defendant Pulley and members of the Defendant sub-classes unlawful? and
(d) Are Defendant Pulley and members of the Defendant sub-classes responsible in law for the actions of the particular
Defendants who interfered with the Plaintiffs' business interests or expectancy?

(iv) Positions of the Parties on Intentional Interference Claim
488 The Plaintiffs submit that Kevin Vaillant and Yves Filion each testified that they intended by their actions to prevent the
Connector pilots from obtaining the benefits they would receive from a merged seniority list from Mr. Picher's Award. The entire
thrust of the Defendants' conduct was to prevent the Plaintiffs from obtaining the benefits of Mr. Picher's Award. If Mr. Picher
had awarded an end tail list, the Air Canada pilots would have accepted that decision and would have acted to implement it as
they did with the NWT Air merger agreement. The Declaration of Pilot Solidarity refers to the unity of the Air Canada pilots in
opposing anything other than an end tail list. Unlawful means encompasses activities the Defendants are not at liberty to commit.
489 The Plaintiffs submit that the breach of the Constitution by the Defendants was a breach directed at another party, that is,
CALPA. Furthermore, the Defendants acted to immunize Air Canada from a common employer declaration. The Defendants'
conduct prevented the implementation of the merged list in breach of their obligations to CALPA. The Plaintiffs have suffered
economic harm as a result of the Defendants' wrongful interference in that they have been deprived of the opportunity to
negotiate the implementation of the list with Air Canada and to proceed with a single employer application with the support
of the Defendants.
490
The Defendants submit that there was no evidence that the Defendants acted for the deliberate purpose of inflicting
injury on the Plaintiffs. The refusal to participate in or support the implementation of a merged list was motivated by a desire
to protect the economic interest of members of the Air Canada bargaining unit, by a belief that implementation of the Picher
Award was unfair to junior pilots and by a belief that it would be injurious to morale. The Plaintiffs did not suggest that the
Air Canada pilots were acting out of a desire to inflict harm to the Connector pilots. Both Captains Simerson and Linthwaite
attributed the Defendants' conduct to self-interest. There is no evidence to establish that the Defendants sought to use a third
party to inflict harm on the Plaintiffs and that this conduct was such that it would have been actionable by the third party against
the Defendants. The formation of ACPA and replacement of CALPA as the bargaining agent are activities that are lawful. In
addition, individual Defendants had the unqualified right to express their dissent.
491
As to causation, the Defendants submit that there could be no liability because Air Canada's refusal to implement a
merged list was not caused by any conduct on the part of the Defendants. Air Canada's opposition had nothing to do with the
position of the Air Canada MEC or Air Canada pilots. Air Canada's opposition was based on its own business reasons.
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492
The Third Party Defendant submits that there is no evidence to suggest that there was an intention to injure. The
Defendants' conduct was not unlawful. Furthermore, there was no indication, likelihood, certainty or guarantee that Air Canada
would agree to such a list. The Plaintiffs could never have reasonably expected that anything would come of the negotiations.
(v) Discussion
493
In my view the Plaintiffs have not established this tort. Dealing firstly with intention, the Air Canada pilots and their
representatives were motivated by their own self-interest. While it is the case that Captain Kevin Vaillant and First Officer
Yves Filion testified that they did not want the Connector pilots to obtain the benefits they would have received from the
implementation of the merged seniority list, and while some of the read-in evidence was to like effect, this testimony must
be seen in its proper context. The reason they wished to prevent such an occurrence was they thought it would be harmful
to themselves. First Officer Filion had been on furlough and wanted to protect his career. They had no intention to injure the
Plaintiffs or to cause them loss. Rather, the Air Canada pilots wished to protect themselves and keep their bargaining unit to
themselves. While as discussed in relation to the conspiracy claim, the Defendants' conduct was directed at the Plaintiffs by
virtue of the fact that the Defendants were attempting to circumvent the integrated seniority list, the Defendants' objective
was not to cause harm to the Plaintiffs. As noted by the Defendants' counsel, in their testimony, the Plaintiff representatives
themselves did not suggest that the Defendants were acting out of an intention to cause injury to the Defendants. The possible
foreseeability of the Defendants' conduct does not equate with intention. In my view, there was no intention on the part of the
Defendant classes to cause loss to the Plaintiffs.
494
Nor was there any unlawful means, using the definition used by Lord Hoffman and adopted by the Court of Appeal in
Alleslev-Krofchak v. Valcom Ltd., consisting of acts intended to cause loss to the Plaintiffs by interfering with the freedom of
CALPA in a way which was unlawful as against CALPA and which was intended to cause loss to the Plaintiffs.
495

Furthermore, for the reasons already described in relation to the conspiracy claim, causation has also not been established.

496 The common issues are not organized in a fashion that precisely reflects the component elements of the tort of intentional
interference with economic interests. Having said that, I answer them all in the negative. As for common issue (d), Defendant
Pulley and members of the Defendant sub-classes are not responsible in law for the actions of the other Defendants. The claim
for intentional interference with economic interests must fail.
3. Breach of Fiduciary Duty
(i) Legal Principles
497
In Fracassi v. Cascioli 95 , I addressed the legal principles associated with a breach of fiduciary duty claim and repeat
much of my commentary from that decision. As noted in that case, the Supreme Court of Canada has provided guidance on
the subject of fiduciary duties. In Hodgkinson v. Simms, 96 at para. 30, LaForest J. wrote that indicia which assisted in the
recognition of a fiduciary relationship were:
1. scope for the exercise of some discretion or power;
2. the discretion or power may be exercised unilaterally so as to effect the beneficiary's legal or practical interest; and 3.
a peculiar vulnerability to the exercise of that discretion or power.
498
As Chief Justice McLachlin stated in Hodgkinson v. Simms, 97 the characteristics described in Frame v. Smith usually
mark a fiduciary relationship but such a relationship may be found even if not all of these characteristics are present. Conversely,
the presence of these characteristics does not invariably identify the existence of a fiduciary relationship:
... Outside the established categories, what is required is evidence of a mutual understanding that one party has relinquished
its own self-interest and agreed to act solely on behalf of the other party. 98
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499
More recently, the Supreme Court of Canada addressed fiduciary relationships in Perez v. Galambos 99 . Cromwell J.
discussed both per se and ad hoc fiduciary relationships. In describing the former, he said, at para. 36:
Certain categories of relationships are considered to give rise to fiduciary obligations because of their inherent purpose
or their presumed factual or legal incidents.
500
An example of a per se fiduciary relationship is the solicitor-client relationship. Cromwell J. noted that not every legal
claim arising out of a per se fiduciary relationship will give rise to a claim for a breach of fiduciary duty.
501
An ad hoc fiduciary relationship is one which falls outside established categories. As he noted at paragraph 48 of the
decision, an ad hoc fiduciary obligation arises as a matter of fact out of the specific circumstances of a particular relationship.
The existence of the fiduciary obligation is therefore primarily a question of fact.
It is fundamental to ad hoc fiduciary duties that there be an undertaking by the fiduciary, which may be express or implied,
that the fiduciary will act in the best interests of the other party. 100
502
It may not be necessary for the beneficiary to consent to this undertaking. Cromwell J. stressed that fiduciary law is
more concerned with the position of the parties that results from the relationship which gives rise to the fiduciary duty than
with the respective positions of the parties after they enter into the relationship. It is the nature of the relationship that gives rise
to the fiduciary duty. As stated in paragraph 77 of the decision, in both per se and ad hoc fiduciary relationships, there will be
some undertaking on the part of the fiduciary to act with loyalty. This undertaking of loyalty is a critical aspect of a fiduciary
relationship. Cromwell J. then referred to Professor P. D. Finn's commentary in his book Fiduciary Obligations:
For a person to be a fiduciary he must first and foremost have bound himself in some way to protect and/or to advance
the interest of another. 101
503

The situations in which a fiduciary duty may arise are of course not closed and the determination of whether a duty

exists will depend on the circumstances of the case: Francis v. Dingman. 102
504
The Supreme Court in Elder Advocates of Alberta Society v. Alberta 103 stated that a claimant must therefore show, in
addition to vulnerability arising from the relationship:
a) an undertaking by the alleged fiduciary to act in the best interests of the alleged beneficiary or beneficiaries;
b) a defined person or class of persons vulnerable to a fiduciary's control; and
c) a legal or substantial practical interest of the beneficiary or beneficiaries that stands to be adversely affected by the
alleged fiduciary's exercise of discretion or control.
505
It is self evident that a fiduciary duty may not arise solely based on the reasonable expectation of the person claiming
to be owed the duty. An undertaking to act in the beneficiary's interest must be given by the fiduciary. The Supreme Court in
Elder Advocates cites the earlier decision of Cromwell J. in Perez v. Galambos: 104
The fiduciary's undertaking may be the result of the exercise of statutory powers, the express or implied terms of an
agreement or, perhaps, simply an undertaking to act in this way. In cases of per se fiduciary relationships, this undertaking
will be found in the nature of the category of the relationship in issue. The critical point is that in both per se and ad hoc
fiduciary relationships, there will be some undertaking on the part of the fiduciary to act with loyalty.
506

A plaintiff may be compensated for the actual or deemed loss that the fiduciary has wrongfully derived from its fiduciary

position: Tang Man Sit (Deceased) v. Capacious Investments Ltd. 105 Actual losses represent those losses flowing directly from
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the fiduciary's breach of duty: Guerin v. R.. 106 Generally, the measure of damages is restitutionary so that a plaintiff is placed
in the position it would have been in had no breach of the duty occurred: Target Holdings Ltd. v. Redferns. 107
(ii) Plaintiffs' Breach of Fiduciary Duty Claim
507
The Plaintiffs claim that the Defendants breached their fiduciary duties owed to the Plaintiffs, the particulars of which
are described in paragraph 383 (a) through (m) herein. The claim only encompasses First Officer Pulley, members of the Air
Canada MEC (sub-class 1), the Negotiating Committee (sub-class 2) and the Merger Representatives (sub-class 4).
(iii) Common Issues Relating to Breach of Fiduciary Duty Claim
508

The common issues relating to the fiduciary claim are:
(a) Did Defendant Pulley and the members of sub-classes 1, 2 and 4 owe a fiduciary duty to the Plaintiffs as alleged in
the Amended Amended Fresh Statement of Claim?
(b) If so, did Defendant Pulley and the members of sub-classes 1, 2 and 4 breach their fiduciary obligations to the Plaintiffs?
(c) If so, are the members of sub-classes 3, 5, 6 and 7 liable to the Plaintiffs for any breach of fiduciary duty by Defendant
Pulley and the members of sub-classes 1, 2 and 4?

(iv) Positions of the Parties on Breach of Fiduciary Duty Claim
509

The Plaintiffs submit that the relationship between them and the Defendants satisfies the common characteristics set out

in Frame v. Smith. 108 Air Canada would not deal directly with CALPA, the bargaining agent, without the involvement of the
Air Canada MEC. The Air Canada pilots and their representatives had direct and regular access to Air Canada management. If a
common collective agreement were to be negotiated, it would be the Air Canada collective agreement that would be amended.
As such, the Air Canada pilots and their elected representatives could affect the Plaintiffs' interests under the Merger Policy
by unilateral communication with Air Canada management. The Plaintiffs were vulnerable to the Air Canada pilots and their
elected representatives in respect of those communications and access.
510
The Plaintiffs argue that when the merger declaration was announced on March 1, 1991, the parties embarked on a
joint venture whose aim was to benefit all pilots against the company's practice of whipsawing. The Plaintiffs were a defined
class of persons who were vulnerable to the actions of the Air Canada pilots and their elected leaders. There was an implied
undertaking by the Air Canada MEC through its commitment given at the November 1990 Convention that the Air Canada
pilots were committed to the merger process and would implicitly act in the best interests of that process for the benefit of all
pilots affected including the Plaintiffs.
511
The Plaintiffs submit that this case engages ad hoc fiduciary relationships. Firstly, First Officer Pulley, the Air Canada
MEC and the members of the Local Councils stood in a fiduciary relationship to pilots affected by the declaration of merger. The
Plaintiffs submit that First Officer Pulley and the Air Canada MEC breached their fiduciary obligations of loyalty and good faith
and the avoidance of a conflict of interest by their communications with Air Canada management for the purpose of preventing
the negotiation and implementation of a merged seniority list resulting from the arbitration held pursuant to the CALPA Merger
Policy. Secondly, the Plaintiffs state that First Officer Pulley and members of the Air Canada MEC and the Local Councils owed
fiduciary obligations to CALPA and its members to fulfill their obligations in accordance with the Constitution and policies,
and the failure to do so constituted a breach of fiduciary duty and an unlawful act. The fiduciary relationship arose on the
declaration of merger and an undertaking was given then to put the interests of merger ahead of self-interest. Subsequent Air
Canada MECs were bound by this undertaking. The Defendants had the ability to act unilaterally and took steps without the
Plaintiffs' knowledge and affecting their interests.
512 The Defendants submit that the relationship between the Plaintiffs and the Air Canada MEC, the Merger Representatives
and the Negotiating Committee was not a fiduciary relationship. The Constitution did not create such a relationship between
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the Defendants and the Plaintiffs. Officers of CALPA owed fiduciary obligations to the union, not to other members of CALPA.
Consistent with this obligation, First Officer Pulley did try and save CALPA. Furthermore, the Defendants in issue never
undertook or agreed to act solely for the benefit of the Plaintiffs. In fact, the Plaintiffs were told that the Air Canada pilots
would not support a list that was not supported by members of its bargaining unit or any other Connector pilots. In addition,
an agreement on the part of these Defendants to act solely in the Plaintiffs' interest cannot be implied from the terms of the
Merger Policy which states that the intent of the Association was to negotiate the integrated pilot seniority list as the seniority
list to be used by the successor airline. Under the Policy, CALPA was to negotiate the merged list with the successor airline,
as was evidenced by President Laing's letters of April 18, 1995 and April 20, 1995 to Air Canada. Lastly, even if there was
a fiduciary duty to seek to negotiate a merged seniority list with Air Canada on behalf of CALPA, there was no causal link
between the alleged fiduciary breach and any loss suffered by the Plaintiffs. Even if a merged list had been presented to Air
Canada, there is no likelihood that it would have been accepted. In addition, since the list was not produced until the November
7, 1995 Supplementary Picher Award, this would have left only one week for negotiation before ACPA was certified as the
new bargaining agent.
513
The Third Party submits that neither First Officer Pulley nor the other Defendants ever agreed or undertook to act for
or on behalf of or in the interests of the Plaintiffs. They did not have scope to exercise or a discretion or power in relation to
members of the Plaintiff classes. As such, there was no fiduciary relationship. Membership in the same union does not create a
fiduciary relationship between members, though it may trigger certain obligations arising by statute pursuant to the duty of fair
representation under section 37 of the Canada Labour Code. In this regard, the Third Party relies on Burley v. O.P.S.E.U. 109
and O.P.E.I.U. v. O.P.E.I.U., Local 15. 110 While the Air Canada MEC, Merger Representatives and Negotiating Committee
members had a potential role in the implementation of a merged seniority list, the ultimate obligation to negotiate a collective
agreement with Air Canada was held by CALPA. Only CALPA could affect the Plaintiff class members' legal or practical
interests.
514 In addition, the Third Party submits that the Plaintiffs were not peculiarly vulnerable to or at the mercy of the Defendants.
The negotiation of the collective agreement with Air Canada does not create a vulnerability upon which a fiduciary relationship
can be established; neither does the CALPA Merger Policy.
515
In addition, common law jurisprudence holds that the fiduciary obligations of union officers are owed to the union,
not to the members of the union.
516
Even if a breach of fiduciary duty were found to exist, the Third Party submits that the Plaintiffs have suffered no
damages as a result. As stated by Mr. Harris, Air Canada would never have agreed to a merged seniority list and as such, the
Plaintiffs have in fact suffered no damages. In addition, the CIRB would still have to approve changes to the bargaining structure
at Air Canada over Air Canada's anticipated resistance.
517
Lastly, the Third Party submits that the submissions of the Plaintiffs in closing argument differ from the allegations in
their pleadings. In the Amended Statement of Claim, they allege that First Officer Pulley, members of the Air Canada MEC and
the Negotiating Committee "had a fiduciary duty to represent CALPA and its effected [sic] members in presenting the merged
seniority list to Air Canada for inclusion in the next collective agreement."
(v) Discussion
518

This is not a per se fiduciary relationship. Fiduciary obligations of union members are owed to the union, not to other

members: Burley v. O.P.S.E.U. 111 and O.P.E.I.U. v. O.P.E.I.U., Local 15. 112
519 One must then consider whether it was an ad hoc fiduciary relationship. In my view it was not, using either the pleadings
or the Plaintiffs' more expanded closing arguments.
520 In my view, the Constitution and Administrative Policy did not create a fiduciary relationship between the Plaintiffs and
Defendant sub-classes 1, 2 or 4, and neither did the merger declaration. As mentioned, members of the MEC owed a fiduciary
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duty to CALPA. However, they also had a responsibility to represent the Air Canada pilots. While the parties did make the
merger declaration together, the Defendants did not bind themselves to protect or advance the interests of the Plaintiff classes.
No one relinquished their own self-interest. At the time, it was perceived to be in the interests of all the pilots in the Air Canada
family to proceed with the Merger Policy set forth in the Constitution. This, however, was not an undertaking of loyalty nor
that each group would act in the best interests of the other to the exclusion of the interests of their own constituencies. Surely
it was not incumbent on the Air Canada MEC to forsake the interests of its pilots to whom it had a duty to represent in favour
of the interests of the Air Ontario pilots. The Negotiating Committee was simply a committee appointed to negotiate collective
agreements. Its members owed no fiduciary duty to the Plaintiffs. Similarly, the Merger Representatives owed no fiduciary
duty to the Plaintiffs.
521
Furthermore, the Air Canada pilots repeatedly told the Plaintiffs or their representatives that the collective agreement
could not be ratified without a pilot vote and in my view, this was reasonable given the significance of an integrated seniority
list to the Air Canada pilots. The Plaintiffs or their representatives were also frequently told that the Air Canada MEC would not
support a list that was not supported by the members of its bargaining unit. These statements were consistent with the absence
of a fiduciary relationship.
522 There was also no vulnerability on the part of the Plaintiffs. They worked for Air Ontario and their collective agreement
was with Air Ontario. Their ultimate inability to leapfrog into the Air Canada pilots' collective agreement is not a source of
vulnerability. I agree with the Third Party that only CALPA could affect the Plaintiffs' legal or practical interests. Lastly, even
if there were a breach, as discussed, nothing flowed from such a breach. In my view, no fiduciary relationship existed between
the Plaintiffs and the Defendants and therefore no duties were owed by the Defendants.
523

The answers to the common issues relating to breach of fiduciary duty are all in the negative.

4. Negligent Misrepresentation
(i) Legal Principles
524

To establish liability for negligent misrepresentation:
a) there must be a duty of care based on a "special relationship" between the representor and the representee;
b) the representation at issue must be untrue, inaccurate or misleading;
c) the representor must have been negligent in making the representation;
d) the representee must have relied, in a reasonable manner, on the misrepresentation; and
e) the reliance must have been detrimental to the representee in the sense that damages resulted: Queen v. Cognos Inc. 113

525

I will address each of these elements in turn.

(a) Duty of Care
526

In Odhavji Estate v. Woodhouse, 114 the Supreme Court of Canada adopted the requirements to establish the existence of

a duty of care that had been described in the House of Lords' decision of Anns v. Merton London Borough Council. 115 They are:
i. the harm complained of is a reasonably foreseeable consequence of the alleged breach;
ii. there is sufficient proximity between the parties that it would not be unjust or unfair to impose a duty of care on the
defendants; and
iii. there exists no policy reasons to negative or otherwise restrict that duty.
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527
The Supreme Court of Canada stated in Hercules Management Ltd. v. Ernst & Young 116 that a prima facie duty of
care will arise when:
a) the defendant ought reasonably to have foreseen that the plaintiff will rely on his or her representation; and
b) reliance by the plaintiff would, in the particular circumstances of the case, be reasonable.
528 It can usually be inferred that sufficient proximity exists and that the risk of injury is foreseeable in cases falling within
a relationship previously recognized as giving rise to a duty of care. Absent such a case, the court must carefully consider
whether proximity is established and whether a duty of care exists: Childs v. Desormeaux. 117 There is no recognized duty of
care owed between union members.
529

In Hercules Management Ltd., the Supreme Court of Canada described the approach to be used in determining whether

there is a relationship of proximity: 118
The label "proximity," as it was used by Lord Wilberforce in Anns, supra, was clearly intended to connote that the
circumstances of the relationship inhering between the plaintiff and the defendant are of such a nature that the defendant
may be said to be under an obligation to be mindful of the plaintiff's legitimate interests in conducting his/her affairs ...
In cases of negligent misrepresentation, the relationship between the plaintiff and the defendant arises through reliance
by the plaintiff on the defendant's words. Thus, if "proximity" is meant to distinguish the cases where the defendant has a
responsibility to take reasonable care of the plaintiff from those where he or she has no such responsibility, then in negligent
misrepresentation cases, it must pertain to some aspect of the relationship of reliance. To my mind, proximity can be seen
to inhere between a defendant-representor and a plaintiff-representee when two criteria relating to reliance may be said to
exist on the facts: (a) the defendant ought reasonably to foresee that the plaintiff will rely on his or her representation; and
(b) reliance by the plaintiff would, in the particular circumstances of the case, be reasonable. To use the terms employed
by my colleague Iacobucci J. in Cognos, supra at p. 110, the plaintiff and the defendant can be said to be in a "special
relationship" whenever these two factors inhere (para. 24).
(b) Untrue, Inaccurate or Misleading Representation
530
To be actionable, the representation must be of an existing ascertainable fact and not simply an opinion or expectation.
Similarly, a representation about what might happen in the future is not actionable: Hembruff v. Ontario (Municipal Employees
Retirement Board). 119 The reason for this is that one would not be justified in placing reliance on such a representation.
(c) Negligence
531
"The standard of care required by a person making representations is an objective one. It is a duty to exercise such
reasonable care as the circumstances require to ensure that representations made are accurate and not misleading": Queen v.
Cognos Inc. 120
(d) Reasonable Reliance
532

Proof of actual reliance is required in a claim for negligent misrepresentation. There is no presumption of reliance.

Absent proof of actual reliance that is reasonable, a plaintiff cannot succeed: Deep v. M.D. Management. 121
(e) Damages
533

Without a causal nexus, there is no valid basis for imposing liability: Spinks v. R.. 122

(ii) Plaintiffs' Negligent Misrepresentation Claim
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534 The Plaintiffs plead at paragraph 65 of the Amended Amended Fresh Statement of Claim that after the merger declaration
until the spring of 1994, the Air Canada MEC consistently represented to the Plaintiffs its intention and commitment to proceed
in accordance with the Merger Policy. The Air Canada MEC further represented that they would assist in implementation
of the merged seniority list including participating in collective strike action. The Plaintiffs plead that they relied upon these
representations and were induced to their detriment to incur costs associated with retaining lawyers and preparing for the
arbitration before Mr. Picher. They state that the Air Canada MEC misled the Plaintiffs and carelessly and negligently made
these representations without intending to proceed with implementation of the Award if it was not deemed favourable by the
Air Canada pilots. When the Air Canada MEC made these representations, the Plaintiffs state that its members ought to have
foreseen that the Plaintiffs would rely on the representations and therefore a duty of care was owed.
535

The Plaintiffs provided particulars of the alleged misrepresentation as follows:
The Air Canada MEC represented that the Air Canada MEC and Air Canada pilots intended and were committed to merging
the pilot seniority lists and implementing the merged seniority list in accordance with the CALPA Merger Policy.
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The particulars stated that the representation was made on four occasions:
(1) On November 23, 1990, Captain Palmer advised Captain Campbell in discussions preceding the preparation and
execution of the Letter of Intent dated November 23, 1990, that the Air Canada MEC and Air Canada pilots were committed
to merging pilot seniority lists pursuant to the CALPA Merger Policy.
(2) In November 1990 at a meeting between Captains Palmer and Campbell at the CALPA Convention, Captain Palmer,
on behalf of the Air Canada MEC and Air Canada pilots, indicated the Air Canada MEC's intention to request a merger
declaration of the pilot seniority list pursuant to the CALPA Merger Policy.
(3) On March 1, 1991 at the meeting between the CALPA President, Connector MEC Chairmen and the Air Canada MEC
Chairman, Captain Palmer requested and consented to a declaration of the merger of the pilot seniority list pursuant to
the CALPA Merger Policy and stated that his MEC and pilots intended and were committed to the merger of the pilot
seniority lists including implementation.
(4) On August 31, 1993, at the meeting chaired by CALPA President and attended by Connector MEC Chairmen and the
Air Canada MEC Chairman, Gary Dean represented that his MEC was committed to the merger and intended to complete
the merger process.

(iii) Common Issue Relating to Negligent Misrepresentation
537
Are the members of the Defendant class liable to the Plaintiffs for negligent misrepresentation and if so, what are the
damages?
(iv) Positions of the Parties on Negligent Misrepresentation
538 The Plaintiffs submit that the Air Canada MEC Chairman, Captain Palmer, approached the Air Ontario pilot delegates at
the 1990 Convention for the purpose of obtaining their consent and willing participation in the merger process. He represented
to the Air Ontario delegates, including Captains Campbell and Linthwaite, that the Air Canada pilots and the Air Canada MEC
were 100% committed to completion of the merger process pursuant to the Merger Policy. These representations were made as
a result of specific inquiries by Captain Campbell and concerns by the Air Ontario pilot delegates given the history between
the parties. When the statement was made, Captain Palmer had not polled or surveyed his pilots. His written communications
also indicated that he knew that the decision would be unpopular in some quarters. Captain Palmer did not qualify the statement
he made to Captains Campbell and Linthwaite.
539
Furthermore, the Defendants, by their subsequent actions, continued to represent the commitment of the Air Canada
MEC and of the Air Canada pilots to the merger process. Statements made by Captain Dean in June 1992 and August 1993 as
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to the commitment of the Air Canada MEC and of the Air Canada pilots to the merger process were also made in the absence
of any survey or poll of the Air Canada pilots. The reliance by the Air Canada pilots on the representations by the Air Ontario
pilots was detrimental as they incurred significant expenses as part of the merger process.
540
Turning to the position of the Defendants, while Captain Campbell testified that at the November 23, 1990 meeting
Captain Palmer told him that he was 100% committed and that his MEC and Air Canada pilots were committed, there was
no discussion of what was being committed to or the extent of any commitment. The Letter of Intent, which is alleged by the
Plaintiffs to evidence the representation, simply reflects a commitment to announce the position of the pilot groups with respect
to merger on March 1, 1991, and that one or all MECs may request the President to initiate the merger as per the CALPA Merger
Policy. The Defendants submit that there was no evidence to support the representation that the Air Canada MEC would assist
in implementation of a merged seniority list including participating in collective strike action, and even if there were, it would
be a representation with respect to an expectation of what would happen in the future and therefore not actionable. There was
also no evidence of the additional representations alleged to have been made. There was no evidence that Captain Campbell
communicated Captain Palmer's statements to the Air Ontario pilots apart from attaching the November 23, 1990 letter of intent
to the December 11, 1990 newsletter sent out by the Air Ontario MEC. Furthermore, the Palmer Air Canada MEC is not the
same Air Canada MEC that comprises sub-class 1. Sub-class 1 consists of members of the Air Canada MEC between March
28, 1995 and November 14, 1995. Neither Captain Palmer nor any of the members of the 1990 Palmer Air Canada MEC are
named as Defendants.
541 The Defendants also submit that there was no reasonable expectation or understanding that the statements were intended
to give rise to personal liability. The remedy available to a union member who feels aggrieved over the conduct or statements
of an elected union official is to use the union's internal disciplinary procedures, the statutory remedy of a complaint of unfair
representation or the ballot box. Courts do not intervene in the internal affairs of unions or other associations unless there are
no reasonable internal or statutory remedies available.
542 Furthermore, there is no evidence that Captain Campbell or other Air Ontario pilots relied on Captain Palmer's November
23, 1990 statements to raise a dues assessment or incur merger related expenses. Indeed, the Air Ontario pilots had already been
paying into a merger assessment fund for some 18 months as at March 1, 1991. There was no evidence that when the Plaintiffs
were requested to approve assessments for merger purposes, they were asked to approve such assessments on the strength of
what Captain Palmer had said at the November 23, 1990 meeting.
543
In addition, in March 1994, the Connector MECs were informed that the Air Canada MEC wished to postpone, cancel
or delay the merger. Up to March 1994, the Air Ontario MEC had spent $18,864 on merger expenses of which the Plaintiffs'
share would be $10,903. After March 1994, the Air Ontario MEC spent approximately $215,000. The Defendants state that
this is a clear indication that the expenditures to pursue merger were made without regard to the position of the Air Canada
MEC either before or after March 1994.
544
Lastly, the statements which are alleged to give rise to liability for negligent misrepresentation were made by Captain
Palmer alone. There is no basis on which to impose vicarious liability on other members of the 1990 Air Canada MEC,
subsequent MECs or any individual member of the bargaining unit: Fullowka v. Royal Oak Ventures Inc. 123
545
The Third Party Defendant submits that the relationship between the members of the Plaintiff class and those of the
Defendant classes was largely characterized as a competitive one. Counsel submits that such a competitive relationship is not
sufficiently proximate to give rise to a duty of care. Furthermore, the Plaintiffs knew or ought to have known that the ability to
implement a merged seniority list would depend on the resolve of the Air Canada pilots to do so. This would include a secret
ballot ratification vote on the proposed new collective agreement containing the merged seniority provision. There was never any
representation of or indication that such resolve existed amongst Air Canada pilots. The alleged reliance is unreasonable. The
Plaintiffs should have known that implementation of the list was ultimately up to the Air Canada pilots, not the union officials
who represented the Air Canada MEC. Furthermore, the Air Canada MEC made it clear that the willingness to implement a
merged list was dependent on the willingness of the Air Canada MEC membership to approve and implement such a list. This
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was expressed without reservation in the evidence at trial by the Air Canada MEC Merger Representatives, Captains Sebastian
and Saunders and First Officer Pulley. Statements made by the Air Canada MEC were not inaccurate or misleading.
546
If a claim for negligent misrepresentation is established, the damages are limited to $150,280 which constitutes the
merger expenses proved to have been paid by the Plaintiffs.
(v) Discussion
547

In my view, the elements required to establish a claim for negligent misrepresentation have not been met.

548
Dealing firstly with Captain Palmer's representations, Captain Campbell was representing the Air Ontario pilots when
he told Captain Palmer that they needed a firm commitment or otherwise he would not proceed. Captain Palmer gave that
commitment and said that the Air Canada MEC and the Air Canada pilots were also committed. Captain Palmer could foresee
that Captain Campbell would rely on his representation. The representation was inaccurate as the Air Canada pilots had not
been recently polled and Captain Palmer knew that his statement was a reflection of his perception of leadership, not of any
commitment by the Air Canada pilots. Both Captains Dean and Filion testified that it would have been prudent to survey the
Air Canada pilots before speaking with Captain Campbell. Under these circumstances, it was negligent of him to make such
a commitment.
549 That said, in my view the representation was not actionable. The commitment was amorphous and lacking in particularity.
It would be unreasonable to rely on such a statement as an indicator of future or anticipated conduct on the part of Air Canada
pilots.
550
Even if one were to assume that it might have been reasonable for Captain Campbell, in his capacity as Air Ontario
MEC Chairman, to rely on the statement, in my view, he did not. Firstly, he does not report on the discussion in any newsletter.
In fact, in the Air Ontario December 11, 1990 newsletter that Captain Campbell expected he had written, he downplayed the
significance of the November 23, 1990 letter of intent that arose from his meeting with Captain Palmer. The newsletter said:
Weighty discussions continued and the end result is a commitment to announce our respective positions on a merger by
March 1, 1991. After reading the November 23, 1990 "Letter of Intent", I hope you will conclude, as I did, that effectively
all the document means is that on March 1, 1991, the MECs of the affected airlines plan to meet and announce their position
on merger. Simply put, the letter has delayed the availability of an individual MEC approaching the President of CALPA
requesting he declare a merger prior to March 1, 1991.
551 The Air Ontario newsletter reflected the contextual reality of dialogue amongst union members. A union official, acting
in a representative capacity, frequently is required to speak on behalf of his or her members. Union members would understand
that typically internal union and statutory procedures would provide for any necessary remedy arising from the relationship
among the parties. In my view, the Air Ontario newsletter reflected this fact.
552

Testimony of reliance given more than 20 years after the fact does not dissuade me of this view.

553
In addition, certainly after that time, it became abundantly clear that the Air Canada pilots did not support the
merger initiative. Certainly there had been an indication of a lack of Air Canada pilot resolve at the meetings of the Merger
Representatives. They also made it clear that ratification of any collective agreement with a merged security list would be
required. Even if the Air Canada MEC did complete the merger process, the result could not be guaranteed.
554
Other than the meeting on November 23, 1990, there was no evidence of any other representation in November 1990
or in March 1991, nor was there any representation that the Defendants or any of them would assist in implementation of the
merged seniority list, including participating in collective strike action, as was pleaded by the Plaintiffs.
555
In a similar vein, Captain Campbell did not testify that any reliance was placed on any representation made on August
31, 1993.
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556
It must be re-emphasized that merger and access to the Air Canada pilots' list was very much in the interests of the
Air Ontario pilots. Most fundamentally, it would give them potential access to larger aircraft and larger incomes. Indeed, as at
March 1, 1991, the Air Ontario pilots had been paying into a merger assessment fund for 18 months. Captain Campbell did
not say that in reliance on Captain Palmer's November 23, 1990 statement, dues were assessed or expenses incurred, nor was
there any evidence that a vote by Air Ontario pilots on any dues assessment was predicated on any representation by any of
the Defendants.
557 By March 1994, Captain Campbell and the Air Ontario pilots knew that the Air Canada MEC wished to postpone, cancel
or delay the merger. At that point, as noted by the Defendants, the Air Ontario MEC had spent $18,854 on merger expenses (of
which the Plaintiffs' share would be $10,903.) After that date, the Air Ontario MEC spent $215,000 with the full knowledge
that support from the Defendants was lacking. The expenditure was made regardless of any representation. The Air Ontario
pilots were not incurring merger-related expenses in reliance on what Captain Palmer said to Captain Campbell.
558 I am also of the view that it would be inappropriate to impose liability on any of the other Defendants for a representation
made by Captain Palmer. Neither he nor any of the members of his MEC are named as Defendants.
559

For all of these reasons, I am unable to conclude that the negligent misrepresentation claim should succeed.

5. Remaining Common Issues
560

There are eight remaining common issues that relate to all claims. I will address each in turn.
(a) Did the CALPA Constitution contain an implied term that a declaration of merger by the CALPA President had to be
supported by a majority of the pilots in each bargaining unit covered by the declaration?

561
In my view, and as already discussed, the pilots in each bargaining unit would be entitled to ratify a collective
agreement that incorporated or appended an integrated seniority list. To this extent, such a term would be implied into the
CALPA Constitution.
(b) If there were such an implied term did a majority of the Air Canada pilots support the declaration of merger made
on March 1, 1991?
562

The evidence does not establish that a majority of Air Canada pilots supported the merger declaration.
(c) Would Air Canada have agreed to a seniority list for the Air Canada and Air Ontario pilots in accordance with the
Picher Award if the defendants had in good faith attempted to cause such seniority list to be negotiated with Air Canada?

563

As already discussed, the answer to this question is no.
(d) What is the measure of damages for the claims?

564

If the negligent misrepresentation claim were successful, the damages would be $150,280.00.

565 As for the other causes of action, the evidence of Dr. Sick must be considered. In my view, it was not sufficiently reliable
to quantify damages. His methodology was for a future income claim but in this case, actual income data spanning the 16 years
in issue would have been available, but was not used. The actual income figures would have been higher than those assumed by
Dr. Sick. There was also no evidence supporting the 15% assumption used by Dr. Sick for pension and benefits. Additionally,
the qualifications and limitations of his report which he readily acknowledged and which I have outlined were significant. Had
I found damages, an assessment would have resulted in mere guess work. Pursuant to the provisions of the Class Proceedings
Act, had I found damages, I would have referred them for assessment on an individual basis so that actual incomes could be
determined. This would be practical in the circumstances.
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(e) What are the past attrition rates and anticipated future attrition rates of pilots on the Integrated Picher Seniority List
and how quickly would members of the plaintiff class have moved up that list?
(f) What is the percentage dollar amount of maximum income that pilots receive when income is impacted by lifestyle
decisions?
(g) What equipment would have been available in the past and would have been available in the future to the pilots on the
Integrated Seniority List in accordance with the Picher Award?
(h) What are the future income prospects of pilots employed by Air Canada?
566
The evidence relating to the last four common issues is inadequate to allow for a finding. Indeed, even the Plaintiffs'
answers were lacking in specificity.
Disposition
567 For all of the above reasons, the action is dismissed. If the parties are unable to agree on costs, they are to make written
submissions.
Schedule A — List of Common Issues
The common issues relating to the claim of conspiracy are:
a) Did Defendant Pulley and members of sub-classes 1 to 6 enter into an agreement giving rise to an actionable conspiracy?
b) Did the members of sub-class 7, by failing to take steps to prevent their representatives on the Master Executive Council,
the Local Executive Councils, the Negotiating Committee, the Merger Representatives and the members of the SMMAC
refusing to implement the Picher Award, impliedly enter into the agreement giving rise to the conspiracy?
c) Was the conduct of Defendant Pulley and the sub-classes unlawful?
d) Should the Defendants have known that injury would result to members of the Plaintiff Class? And
e) Were actions taken pursuant to the conspiracy binding on the members of the sub-classes?
[The Plaintiffs withdrew the interference with contractual relations claim and I did not address the common issues relating to
that cause of action.]
The common issues relating to unlawful interference with economic interests are:
(a) Was the opportunity of the Plaintiffs to have CALPA negotiate an integrated seniority list with Air Canada and Air
Ontario in accordance with the Picher Award a valid business interest or expectancy protected by law?
(b) Did the actions of Defendant Pulley and members of any sub-classes interfere with the Plaintiffs' business interests
or expectancy?
(c) Were the actions of Defendant Pulley and members of the Defendant sub-classes unlawful? And
(d) Are Defendant Pulley and members of the Defendant sub-classes responsible in law for the actions of the particular
Defendants who interfered with the Plaintiffs' business interests or expectancy?
The common issues relating to the fiduciary claim are:
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(a) Did Defendant Pulley and the members of sub-classes 1, 2 and 4 owe a fiduciary duty to the Plaintiffs as alleged in
the Amended Amended Fresh Statement of Claim?
(b) If so, did Defendant Pulley and the members of sub-classes 1, 2 and 4 breach their fiduciary obligations to the Plaintiffs?
(c) If so, are the members of sub-classes 3, 5, 6 and 7 liable to the Plaintiffs for any breach of fiduciary duty by Defendant
Pulley and the members of sub-classes 1, 2 and 4?
The common issue relating to negligent misrepresentation is:
(a) Are the members of the Defendant class liable to the Plaintiffs for negligent misrepresentation and if so, what are the
damages?
There are eight common issues that relate to all claims:
(a) Did the CALPA Constitution contain an implied term that a declaration of merger by the CALPA President had to be
supported by a majority of the pilots in each bargaining unit covered by the declaration?
(b) If there were such an implied term did a majority of the Air Canada pilots support the declaration of merger made
on March 1, 1991?
(c) Would Air Canada have agreed to a seniority list for the Air Canada and Air Ontario pilots in accordance with the
Picher Award if the defendants had in good faith attempted to cause such seniority list to be negotiated with Air Canada?
(d) What is the measure of damages for the claims?
(e) What are the past attrition rates and anticipated future attrition rates of pilots on the Integrated Picher Seniority List
and how quickly would members of the plaintiff class have moved up that list?
(f) What is the percentage dollar amount of maximum income that pilots receive when income is impacted by lifestyle
decisions?
(g) What equipment would have been available in the past and would have been available in the future to the pilots on the
Integrated Seniority List in accordance with the Picher Award?
(h) What are the future income prospects of pilots employed by Air Canada?
Footnotes
1

In July 2011, Plaintiffs' counsel produced a list of known members of Defendant sub-classes 1 to 5.

2

R.S.C. 1985, c. C-36, as amended.

3

The documents and the witnesses uniformly refer to "he". It was not evident to me that any of the members of either the Plaintiff or
Defendant classes were female. Accordingly, throughout these Reasons, I only use the masculine gender.

4

CALPA Constitution and Policy, Article V, section 1(b).

5

In A.L.P.A. v. Air Canada, [1999] C.I.R.B. No. 44 (C.I.R.B.) at para. 57, the CIRB characterized the position of an MEC in collective
bargaining as "somewhat like a 'CALPA franchise'."

6

CALPA Constitution, Article VII, section 1.

7

Administrative Policy, Preamble.

77

8

Ibid.

9

Administrative Policy, Section III, subsection 26.

10

Ibid Section IV, subsection A 1(a).

11

This sentence was added to the Merger Policy in November 1992.

12

The CLRB became the CIRB in 1999.

13

R.S.C. 1985, c. L-2.

14

(1997), 35 C.L.R.B.R. (2d) 103 (Can. L.R.B.)

15

[2003] CIRB No. 219, [2003] C.I.R.B. No. 219 (C.I.R.B.).

16

Ibid at para. 54.

17

Grain Workers' Union, Local 333 v. Prince Rupert Grain Ltd. (2007), 151 C.L.R.B.R. (2d) 120 (C.I.R.B.), at 202.

18

Air Canada v. Air Canada Pilots Assn., [2000] C.I.R.B. No. 90 (C.I.R.B.) at 9.

19

1989, 7 C.L.R. (2d) 252. The decision provides an outline of the history of deregulation of the airline industry and Air Canada's
acquisition of the Connector airlines.

20

Michel Picher Arbitration Decision, March 28, 1995 at 71.

21

Para. 204 of Plaintiffs' Written Closing Submissions.

22

Ibid at 72.

23

British Columbia Telephone Co. v. Canadian Telephone & Supplies Ltd. (1977), [1978] 1 Canadian L.R.B.R. 236 (Can. L.R.B.).

24

Plaintiffs' read-ins from Captain Dean's Examination for Discovery, Q. 3965.

25

Plaintiffs' read-ins from Captain Fraser's Examination for Discovery, Q. 1269.

26

Captain Dean's Examination for Discovery, Q. 2213.

27

Captain Dean's Examination for Discovery, Q. 4244.

28

S.O. 1992, c. 6.

29

(2004), 182 O.A.C. 122 (Ont. C.A.), at 139.

30

3 rd ed. (LexisNexis Canada: 2009) at para. 12.155.

31

[1998] O.J. No. 6387 (Ont. Gen. Div. [Commercial List]).

32

(1998), 42 O.R. (3d) 177 (Ont. C.A.), at 194 -5.

33

[1983] 1 S.C.R. 452 (S.C.C.).

34

Ibid at 471-472.

35

2011 ONCA 460 (Ont. C.A.) at para. 26; (2011), 334 D.L.R. (4th) 714 (Ont. C.A.).

78

36

(1984), 52 B.C.L.R. 302 (B.C. S.C.) at para. 98, per McLachlin J. (as she then was).

37

2010 ONSC 2248, [2010] O.J. No. 3865 (Ont. S.C.J.) at para. 132. Indeed, as seen in para. 38 of Canada Cement LaFarge Ltd., supra
note 19, some advocate the demise of the tort of conspiracy.

38

Supra note 33 at para. 40.

39

[1996] O.J. No. 461 (Ont. Gen. Div.) at para. 185.

40

2010 ONSC 5537 (Ont. S.C.J.) at para. 15.

41

[1964] 2 O.R. 547, [1964] O.J. No. 792 (Ont. H.C.), aff'd (1965), 53 D.L.R. (2d) 193 (Ont. C.A.)

42

Ibid at para. 326.

43

2004 BCCA 565, 33 B.C.L.R. (4th) 1 (B.C. C.A.) at para. 47.

44

3d ed. (Toronto: Carswell, 2010) at 733.

45

(1994), 13 B.L.R. (2d) 1 (Ont. Gen. Div.) at paras. 554-558.

46

(1996), 149 Nfld. & P.E.I.R. 112 (Nfld. T.D.) at paras. 295-303; aff'd (2002), 217 D.L.R. (4th) 620 (Nfld. C.A.) at para. 95.

47

(2004), 133 L.A.C. (4th) 97, [2004] O.J. No. 4431 (Ont. S.C.J.) at para. 52.

48

(2003), 65 O.R. (3d) 30 (Ont. C.A.)

49

Ibid, at para. 52.

50

As described by Goudge J.A. in Agribrands Purina Canada Inc. v. Kasamekas, supra.

51

2010 ONSC 166 (Ont. S.C.J.) at paras. 127-130.

52

[2009] O.J. No. 286, 2009 CarswellOnt 304 (Ont. S.C.J.) at paras. 187-188. See also Harris v. GlaxoSmithKline Inc., 2010 ONSC
2326, 101 O.R. (3d) 665 (Ont. S.C.J.).

53

The appellate decision was provided to me by mail some time after closing arguments but none of the counsel requested an opportunity
to make submissions on the impact of the Court of Appeal's decision on the issues in this case.

54

Supra note 25 at para. 38.

55

(1994), 13 B.L.R. (2d) 1 (Ont. Gen. Div.) at para 555.

56

Supra note 24 at 17.

57

2010 SCC 5, [2010] 1 S.C.R. 132 (S.C.C.) at para. 149.

58

Supra note 31.

59

Supra note 47 at para. 149.

60

[2002] 2 S.C.R. 493 (S.C.C.).

61

Ibid at para. 55.

62

Ibid at para. 48.

79

63

Berry v. Pulley (2000), 48 O.R. (3d) 169 (Ont. C.A.)

64

(1975), 63 D.L.R. (3d) 522 (B.C. S.C.) at para. 92.

65

Supra note 47 at para. 149.

66

2006 BCSC 847, [2006] B.C.J. No. 1224 (B.C. S.C.).

67

Supra note 37.

68

Supra note 23.

69

Supra note 25.

70

Supra note 26.

71

Supra note 26 at 465.

72

Eastwalsh Homes Ltd. v. Anatal Development Ltd., 1993 CarswellOnt 587 (Ont. C.A.); 1993 CanLII 3431 at para. 44.

73

1999 CarswellOnt 2867 (Ont. C.A.) at para. 27.

74

2000 CarswellOnt 89 (Ont. C.A.) at para. 51.

75

(1990), 46 B.C.L.R. (2d) 164 (B.C. S.C.), aff'd (1992), 72 B.C.L.R. (2d) 190 (B.C. C.A.)

76

2010 ONCA 45 (Ont. C.A.)

77

(1997), 40 C.L.R.B.R. (2d) 161 (Can. L.R.B.).

78

(1996), 60 L.A.C. (4th) 176 (Can. Arb.).

79

1986 Butterworths, Toronto, at p.181-182.

80

(1997), 39 C.L.R.B.R. (2d) 180 (Can. L.R.B.).

81

Ibid at para. 34.

82

1986 CarswellNat 940 (Can. L.R.B.) at para. 97

83

[1999] C.I.R.B. No. 40 (C.I.R.B.).

84

Supra note 62 at paras. 3, 65 and 91.

85

2011 ONCA 23, 100 R.P.R. (4th) 21 (Ont. C.A.) at para. 18.

86

2008 ONCA 506, 91 O.R. (3d) 353 (Ont. C.A.) at paras. 100-106.

87

Supra note 68 at paras. 24 and 26.

88

[2007] UKHL 21 (U.K. H.L.) at para. 166.

89

2010 ONCA 557, 322 D.L.R. (4th) 193 (Ont. C.A.) at paras. 54-60.

90

Ibid at para. 55.

80

91

Ibid at para. 60.

92

Ibid at para. 52.

93

Ibid at para. 56.

94

Ibid at para. 50.

95

[2011] O.J. No. 2425 (Ont. S.C.J. [Commercial List]).

96

[1994] 3 S.C.R. 377, [1994] S.C.J. No. 84 (S.C.C.).

97

Supra, note 92.

98

Ibid at para. 33.

99

2009 SCC 48, [2009] 3 S.C.R. 247 (S.C.C.).

100

Ibid., at para.66

101

Ibid., at para. 78.

102

(1983), 43 O.R. (2d) 641 (Ont. C.A.).

103

2011 SCC 24, [2011] 2 S.C.R. 261 (S.C.C.) at para. 36.

104

Supra note 94 at para. 77.

105

(1995), [1996] 1 All E.R. 193 (Hong Kong P.C.), at 5.

106

[1984] 2 S.C.R. 335 (S.C.C.).

107

[1995] 3 All E.R. 785 (Eng. H.L.), at 794.

108

Supra note 76.

109

Supra note 37.

110

Supra note 52.

111

Supra note 37.

112

Supra note 52.

113

Queen v. Cognos Inc., [1993] 1 S.C.R. 87, [1993] S.C.J. No. 3 (S.C.C.) at para. 33

114

2003 SCC 69, [2003] 3 S.C.R. 263 (S.C.C.) at para. 52.

115

(1977), [1978] A.C. 728 (U.K. H.L.).

116

[1997] 2 S.C.R. 165, [1997] S.C.J. No. 51 (S.C.C.) at para. 41.

117

2006 SCC 18, [2006] 1 S.C.R. 643 (S.C.C.) at para. 15.

118

Supra note 92 at para. 24.

81

119

(2005), 78 O.R. (3d) 561, [2005] O.J. No. 4667 (Ont. C.A.), leave to appeal to S.C.C. dismissed April 30, 2006 [2006 CarswellOnt
2359 (S.C.C.)].

120

Supra note 89 at para. 55.

121

[2007] O.J. No. 2392 (Ont. S.C.J.), aff'd [2008] O.J. No. 961 (Ont. C.A.).

122

(1996), 134 D.L.R. (4th) 223 (Fed. C.A.), per Linden J.

123

Supra note 49 at paras. 142-149.

82

TAB 10

Please see paras 25, 28.

2019 ONCA 166
Ontario Court of Appeal
Bondfield Construction Company Limited v. The Globe and Mail Inc.
2019 CarswellOnt 2912, 2019 ONCA 166, 144 O.R. (3d) 291,
302 A.C.W.S. (3d) 210, 31 C.P.C. (8th) 419, 431 D.L.R. (4th) 501

Bondfield Construction Company Limited (Responding Party / Appellant)
and The Globe and Mail Inc., Phillip Crawley, Sylvia Stead, Greg McArthur,
Robyn Doolittle and Karen Howlett (Moving Parties / Respondents)
Doherty, G. Pardu, I.V.B. Nordheimer JJ.A.
Heard: February 13, 2019
Judgment: March 4, 2019
Docket: CA C65318
Proceedings: reversing Bondfield Construction Co. v. The Globe and Mail (2018), 421 D.L.R. (4th) 751, 2018 CarswellOnt
4856, 2018 ONSC 1880, E.M. Morgan J. (Ont. S.C.J.); additional reasons at Bondfield Construction Co. v. The Globe and Mail
(2018), 2018 ONSC 3347, 2018 CarswellOnt 8480, E.M. Morgan J. (Ont. S.C.J.)
Counsel: Kevin O'Brien, Karin Sachar, for Appellant
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Doherty J.A.:
I. OVERVIEW
1 The respondents (referred to collectively as the "Globe") published a series of articles between September 2015 and February
2016 about the appellant's ("Bondfield") successful bid on a $300 million contract to build a new critical care facility at St.
Michael's Hospital in Toronto ("SMH"). Among other things, the articles addressed the connection between Bondfield and its
president John Aquino and Vas Georgiou, a senior executive at SMH who was on the committee that awarded the construction
contract to Bondfield. Bondfield sued the Globe for $125 million, asserting that the Globe's articles falsely alleged a corrupt
connection between Mr. Aquino and Mr. Georgiou that had played a role in Bondfield obtaining the contract.
2 The Globe defended on the basis that the articles were not defamatory but rather focused on Mr. Georgiou's checkered past,
and the undisclosed conflict of interest in the bidding process flowing from Mr. Georgiou's and Mr. Aquino's common business
interests. The Globe also advanced various defences including fair comment and responsible communication.
3 The Globe brought a motion under s. 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43, to dismiss Bondfield's action
claiming that the lawsuit was brought to silence the Globe on matters of significant public importance. The motion judge allowed
the Globe's motion, dismissed the action and awarded the Globe costs on a substantial indemnity basis fixed at $500,000.
4 Bondfield appeals. Bondfield's primary argument rests on the submission that the motion judge misinterpreted the provisions
in s. 137.1, and in particular, s. 137.1(4)(a)(ii). Bondfield submits that this court, in a series of decisions released after the motion
judge released his reasons, has interpreted s. 137.1 in a fundamentally different way than did the motion judge. Bondfield argues
that on a correct interpretation of s. 137.1, the Globe's motion to dismiss Bondfield's action should have failed.
5
The Globe accepts that certain passages in the motion judge's reasons are inconsistent with this court's subsequent
interpretation of s. 137.1. The Globe argues, however, that the motion judge's application of s. 137.1 to the facts as he found

1

them is consistent with this court's approach. Alternatively, the Globe urges this court to perform its own s. 137.1 analysis. The
Globe submits that applying the section as this court has interpreted it leads to the dismissal of Bondfield's action.
II. THE MOTION JUDGE'S ANALYSIS
6 On the s. 137.1 motion, the Globe had to satisfy the motion judge that the articles in issue related to a matter of public interest
(s. 137.1(3)). If the Globe met that onus, the onus shifted to Bondfield to establish three things on the balance of probabilities:
• There were grounds to believe that the claim had "substantial merit" (s. 137.1(4)(a)(i))
• There were grounds to believe that the Globe did not have a "valid defence" (s. 137.1(4)(a)(ii))
• The harm suffered or likely to be suffered by Bondfield as a result of the articles was sufficiently serious that the public
interest in allowing the lawsuit to continue outweighed the public interest in protecting the Globe's freedom of expression
(s. 137.1(4)(b))
7
The motion judge described the subject matter of the challenged articles as the operation of the procurement process in
respect of the contract to build the critical care facility at SMH. That contract involved the expenditure of a very large amount
of public money: para. 34-35. The motion judge characterized the topic as a matter of public interest. The parties accept that
finding. The Globe met its onus under s. 137.1(3).
8
The motion judge then turned to the merits inquiry required under s. 137.1(4)(a). He first considered whether Bondfield
had satisfied him that its claim had substantial merit. The motion judge considered the competing interpretations of the articles
that had been advanced by Bondfield and the Globe. He said, at para. 42:
[T]he average Globe reader would almost inevitably conclude that Georgiou was a fraudster who undermined the fairness
and integrity of the SMH procurement process. The reader would further conclude that Bondfield had won its bid as a
result of its relationship and collusion with Georgiou. [Emphasis added.]
9
The motion judge had little difficulty based on the meaning he ascribed to the articles in concluding that Bondfield had
provided grounds to believe that it could make out the elements of a defamation claim. In other words, there was reason to
believe that Bondfield's claim had "substantial merit." Bondfield cleared the hurdle in s. 137.1(4)(a)(i). This aspect of the motion
judge's ruling is not challenged on appeal.
10
The motion judge's analysis of the "no valid defence" requirement in s. 137.1(4)(a)(ii) is in issue on the appeal. The
motion judge explained his interpretation of that subsection at para. 46:
What is clear is that there cannot be an arguable point on the defence side. That is, a defense that could go either way —
i.e. one that could potentially apply but it is not clear at this stage whether or not it will actually succeed — does not meet
the statutory criterion of "no valid defence to the proceeding." [Citation omitted.] In order to meet the [s. 137.1(4)(a)(ii)]
criterion, Bondfield must establish that the Globe has no valid defence whatsoever. [Emphasis added.]
11
The motion judge proceeded to accurately and clearly set out the elements of the fair comment defence. He then said,
at para. 56:
It is therefore evident at this stage of the action that the Globe has a potentially valid defence of fair comment. I reiterate
that this finding is not that the defence is successful such as might be made at the conclusion of a trial or summary judgment
motion. Rather, it is a finding made at an early stage of the action and within the terms of s. 137.1(4)(a)(ii) of the CJA that
a valid defence potentially exists. On the state of the record before me, there is no reason to conclude that the defence of
fair comment is unavailable to the Globe or that the defence cannot succeed.
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12
If the above passages left any doubt about the motion judge's interpretation of the "no valid defence" provision, the trial
judge's comments near the end of his reasons when discussing the effect of his interpretation of s. 137.1 remove that doubt.
He said, at para. 89:
In requiring an otherwise serious and meritorious claim to be dismissed because at this stage a potential defence cannot be
eliminated, s. 137.1 of the CJA risks tipping the balance further in the publisher's favor than the anti-SLAPP policy requires.
13 The motion judge recognized that his finding that Bondfield had not cleared the "no valid defence" hurdle in s. 137.1(4)
(a)(ii) necessitated the dismissal of Bondfield's claim. He went on, however, to consider s. 137.1(4)(b). He ultimately concluded
that the balancing of public interests identified in that clause favoured proceeding with Bondfield's claim.
III. DID THE MOTION JUDGE ERR IN HIS INTERPRETATION OF THE "NO VALID DEFENCE" PROVISION?
14 The motion judge did not have the benefit of this court's reasons in 1704604 Ontario Ltd. v. Pointes Protection Association,
2018 ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.), and related cases. His interpretation of s. 137.1(4)(a)(ii) has been overtaken
by those cases. As explained in Pointes, at para. 84:
The onus rests on the plaintiff to convince the motion judge that, looking at the motion record through the reasonableness
lens, a trier could conclude that none of the defences advanced would succeed.
15 The motion judge placed the onus on Bondfield to show that "the Globe has no valid defence whatsoever." As explained
in Pointes, s. 137.1(4)(a)(ii) imposes a significantly less onerous burden on Bondfield. Bondfield was required to show that a
reasonable trier could conclude that the Globe did not have a valid defence. Bondfield would meet that onus if it showed that a
reasonable trier could reject all of the various defences put in play by the Globe. A determination that a defence "could go either
way" in the sense that a reasonable trier could accept it or reject it is a finding that a reasonable trier could reject the defence.
That is as far as Bondfield had to go to meet its onus under s. 137.1(4)(a)(ii). The motion judge erred in law in holding that
Bondfield was required to show that the Globe had no valid defence. Bondfield was only required to show that a reasonable
trier could reject the defences advanced by the Globe.
16
On my reading of the motion judge's reasons, had he had the benefit of the analysis in Pointes, he would have found
that Bondfield had met its onus to show grounds to believe that the Globe had no valid defence. The motion judge accepted
that the Globe had "a potentially valid defence of fair comment." However, he also accepted that Bondfield had a "serious and
meritorious claim." The motion judge saw this as a case that "could go either way."
17
My assessment of the record arrives at the same conclusion. The Globe advanced at least two defences, fair comment
and responsible communication, that could reasonably be accepted by a trier. However, the ultimate success of those defences
depended on whether the trier would make certain findings. For example, in respect of the fair comment defence, a reasonable
trier could view the statements suggesting corruption and collusion in the bidding process as factual assertions or as statements
of opinion. If the trier characterized them as the former, the fair comment defence would not succeed. If the trier characterized
them as statements of opinion, the defence could well succeed. In short, there was a reasonable prospect that the Globe's fair
comment defence could succeed or could fail. That was enough to get Bondfield past s. 137.1(4)(a)(ii).
18
In respect of the responsible communication defence, the Globe was required to show first that the subject matter of the
publications was of public interest, and second, that the publication was responsible, in the sense that reasonable steps were
taken to ensure the overall fairness of the publication and the accuracy of any factual assertions in the publication: Grant v.
Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 98; Armstrong v. Corus Entertainment Inc., 2018 ONCA
689, 143 O.R. (3d) 54 (Ont. C.A.), at para. 28. On my review of the record, both the overall fairness of the Globe's articles
and the reasonableness of the steps taken to validate the accuracy of any factual assertions in the articles are open to legitimate
dispute. A trier could reasonably find for or against the Globe on these issues. Bondfield established grounds to believe that
the responsible communication defence would fail.
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19 I would hold that Bondfield met its onus under s. 137.1(4)(a)(ii) to show grounds to believe that a reasonable trier could
conclude that the Globe did not have a valid defence. Bondfield cleared both merits hurdles in s. 137.1(4)(a).
IV. SHOULD THE CLAIM HAVE BEEN DISMISSED ON THE "PUBLIC INTEREST" BALANCING IN S. 137.1(4)
(b)?
20
As indicated above, the motion judge considered the application of s. 137.1(4)(b) although on his analysis it was
unnecessary to do so as he had determined that Bondfield's action must be dismissed pursuant to s. 137.1(4)(a)(ii). The motion
judge found that the public interest balancing in s. 137.1(4)(b) favoured permitting Bondfield to proceed with its action. Several
of the factors identified by the motion judge were subsequently acknowledged by this court in Pointes and related cases to be
relevant to the balancing process in s. 137.1(4)(b): see Pointes, at paras. 85-95; Able Translations Ltd. v. Express International
Translations Inc., 2018 ONCA 690 (Ont. C.A.), at paras. 37-44.
21
Normally a deferential standard of review will apply to a motion judge's analysis of the competing public interests in
s. 137.1(4)(b): Pointes, at para. 97. However, given that the motion judge did not have the benefit of this court's subsequent
decisions, I will engage in a de novo balancing of the competing public interests. I come to the same conclusion as did the
motion judge.
22
In Platnick v. Bent, 2018 ONCA 687 (Ont. C.A.), at para. 98, this court suggested that the public interest balancing
in s. 137.1(4)(b) could begin with the question "Does this claim have the hallmarks of a classic SLAPP?" This litigation has
none of those hallmarks.
23
There is no history of Bondfield using litigation or the threat of litigation to silence critics. There is no financial or
other power imbalance that favours Bondfield over the Globe. There is no suggestion of any punitive or retributory purpose
motivating Bondfield's lawsuit: Platnick v. Bent, at para. 99.
24
Nor is this a case in which Bondfield has failed to produce any evidence of loss in the form of monetary damages. To
the contrary, Bondfield has produced evidence that it has lost contracts, potential construction partners, and potential funding
from lenders as a result of the articles written in the Globe. These losses, if connected in whole or in part to any defamatory
statements, would result in a significant damage award in favour of Bondfield.
25
I hasten to add that the Globe has a good argument that any losses suffered by Bondfield are not causally connected to
the alleged defamation but are, in fact, the result of Bondfield's failure to abide by the rules pertaining to the bidding process
and, in particular, its failure to disclose in the course of that process its business connections with Mr. Georgiou. In my view,
however, the s. 137.1 motion was not the place to resolve the causal connection issue as it related to the alleged damages. For
the purposes of asserting harm suffered or likely to be suffered, it was enough that Bondfield presented specific and credible
evidence of potentially significant pecuniary damages flowing from the defamatory statements: Pointes, at para. 90-92. Like
the motion judge, I think Bondfield made out a formidable case of significant harm suffered or likely to be suffered as a result
of the articles should they be found to be defamatory.
26
There is, however, much to be said for the public interest in protecting the Globe's freedom of expression. The articles
dealt in considerable depth with the integrity of the contract bidding process on a project that involved millions of dollars in
public funds. The community clearly has a significant interest in that subject. By engaging in a lengthy and no doubt expensive
investigation, the Globe was able to shine considerable public light on that process and raise legitimate concerns about the
process. There is a very real public benefit to this kind of investigative reporting.
27
Whatever may ultimately be determined about the quality of the Globe's investigation and the fairness of the reporting,
there is nothing in this record that could reasonably suggest that the Globe was motivated by anything other than a desire to
inform the public about the facts the Globe's investigation had revealed. Similarly, the Globe's articles are devoid of deliberate
falsehoods, hyperbole, gratuitous personal attacks, or other similar characteristics that would diminish the public interest in
protecting the expression: Pointes, at para. 94.
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28
There are powerful arguments to be made on both sides of the public interest balancing required in s. 137.1(4)(b). In
the end, I view this as a case in which Bondfield has a legitimate argument that it has been defamed and suffered significant
damages as a result of the Globe articles. The Globe has legitimate arguments, both that the content is not defamatory and that
it has defences to any parts that are defamatory. Unlike SLAPP suits which reek of the plaintiff's improper motives, claims of
phantom harm, and bullying tactics, this litigation smells of a genuine controversy. It should be tried on its merits.
V. THE APPLICATIONS FOR LEAVE TO APPEAL COSTS
29 Both sides sought leave to appeal the costs order made by the motion judge. As I would allow the main appeal, the costs
order made by the motion judge falls. There is no need to address the applications for leave to appeal costs.
VI. CONCLUSION
30
For the reasons set out above, I would allow the appeal, set aside the dismissal of the action and remit the matter to
the Superior Court.
31 The parties may provide submissions of five pages or less in respect of the costs of the motion and the costs of the appeal.
They should exchange those submissions and file them with the court by March 21, 2019.
G. Pardu J.A.:
I agree.
I.V.B. Nordheimer J.A.:
I agree.
Appeal allowed; applications moot.
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IHOR BARDYN, BOHDAN ONYSCHUK, BOHDAN ZAROWSKY,
Q.C., and W. YURIJ DANYLIW, Q.C. v. Y.R. BOTIUK
B.I. MAKSYMEC and MAKSYMEC & ASSOCIATES LTD. v. Y.R. BOTIUK
La Forest, L'Heureux-Dubé, Gonthier, Cory, McLachlin, Iacobucci and Major JJ.
Heard: December 8, 1994
Judgment: September 21, 1995 *
Docket: Docs./n os 23517, 23519
Counsel: J. Edgar Sexton, Q.C., andMark A. Gelowitz, for appellants Ihor Bardyn et al.
Bryan Finlay, Q.C., andCristopher J. Tzekas, for appellants B.I. Maksymec and Maksymec & Associates Ltd.
Sheila Block andJennifer E. Aitken, for respondent.
Cory J. (La Forest, L'Heureux-DubÉ, Gonthier, McLachlin and Iacobucci JJ. concurring):
1 These appeals must consider the consequences which flow from the publication of documents which either directly alleged
or clearly implied that the respondent, Y.R. Botiuk, a lawyer of Ukrainian descent, had misappropriated money that belonged
to the Ukrainian-Canadian community. As a result of these publications, Botiuk, who had previously enjoyed an excellent
reputation, was branded as a dishonourable person who could not be trusted. Publishing the documents had a devastating and
lasting effect on both his private life and his professional career.
I. Factual Background
2
Botiuk is a lawyer who has practised in the City of Toronto since 1962. From the time of his emigration to Canada in
1951, he has been extensively involved in the affairs of the Ukrainian community and his practice, to a large extent, served
the members of that community.
3 The appellant B.I. Maksymec is a professional engineer and principal shareholder and officer of Maksymec & Associates
Ltd. Mr. Maksymec has also played a prominent role in the Ukrainian community. It was he who instituted, augmented and
continued the libellous attacks on the respondent.
4 The appellants I. Bardyn, B. Onyschuk, B. Zarowsky, Q.C., and W.Y. Danyliw, Q.C., are lawyers of Ukrainian descent who
have held positions of importance in their community. They became involved in this case when they agreed to sign a document
written by Maksymec which supported his allegations of misconduct by Botiuk.
5
The Ukrainian-Canadian Committee ("UCC") is an extremely important institution in the Ukrainian community. It is an
umbrella organization serving the needs of Ukrainian-Canadians on the national, provincial and local levels. The facts of this
case arise from the activities of the Toronto branch of the UCC.
6
In October 1971, the Russian Premier Alexi Kosygin visited Toronto. In light of their position that their homeland was
occupied by the Soviet regime, this was an event of great concern to Toronto's Ukrainian community. The UCC organized a
1

demonstration to coincide with a dinner to be held for Mr. Kosygin at the Ontario Science Centre on October 25, 1971. During
the demonstration, members of the Ukrainian community became involved in a vigorous confrontation with officers of the
Metropolitan Toronto Police Force. This led to criminal charges being laid against some of those members.
7
At a meeting of the UCC held on October 28, 1971, while Maksymec was the president of the organization, it was
determined that arrangements should be made to provide legal assistance and representation to those charged with criminal
offences. As a result of this decision, the UCC retained the services of a prominent Toronto lawyer, Arthur Maloney, Q.C. At
the same time, it set out to raise the necessary funds by seeking donations from members of the community. In this way, some
$21,000 was gathered for what became known as the "Kosygin Demonstration Fund".
8
Botiuk, who had been appointed as legal adviser to the UCC immediately following the demonstration, organized and
coordinated the defence of the demonstrators. It was known to all that the money collected from members of the Ukrainian
community was not intended to be used to pay any Ukrainian lawyer for services relating to the criminal proceedings.
9
At the October 28 meeting, the decision was also made to collect evidence as to what transpired at the demonstration
and to use it to lobby the Ontario government to hold a public inquiry. The province eventually agreed and appointed Judge
Vannini to preside.
10
The UCC obtained standing as the representative of the Ukrainian community and retained Robert Carter, Q.C. as its
counsel. There was some concern as to whether sufficient funds existed to cover the legal expenses which would be incurred
and, as a result, it was decided that Carter would be assisted by a Ukrainian lawyer throughout the inquiry.
11
It was suggested that Botiuk might assume the full-time position as Carter's assistant. He declined because he was a
sole practitioner who could not leave his practice unattended for the five weeks scheduled for the inquiry hearings. Instead, he
agreed to try to recruit and coordinate various Ukrainian duty counsel who, it was understood, would provide their services
at no charge to the UCC.
12 Botiuk had little success in recruiting other Ukrainian lawyers to assist Carter, save for two or three who contributed very
limited time. Consequently, Botiuk performed much of the work himself, attending 23 of the 35 days of the inquiry hearing. As
well, he did a great deal of night work interviewing and preparing witnesses for their attendance at the inquiry.
13 On June 5, 1972, Judge Vannini released his decision. He found that the police were responsible for the confrontation and in
effect vindicated the Ukrainian community. Thereafter, it was announced that the costs of counsel representing the Metropolitan
Toronto Police Force at the inquiry would be paid by Metropolitan Toronto. On behalf of the UCC, efforts were then made
by the appellants Maksymec and Onyschuk and the respondent Botiuk to obtain funding for its representatives. The Ontario
government eventually agreed to this request.
14 The proposed reimbursement was looked upon as an opportunity to replenish the UCC treasury. To this end, it was thought
by some that Botiuk would submit a single figure which would encompass the work done by all the lawyers who assisted at the
inquiry and that this amount would be turned over to the UCC. However, as the trial judge found, whatever the understanding
may have been in this regard, it became unworkable for a number of reasons. First, none of lawyers concerned ever submitted
any information regarding their fees or disbursements. Further, both the acting president of the UCC, Dr. Hlibowych, and
counsel for Metro Toronto rejected the suggested approach and insisted that every lawyer prepare his own account for the UCC.
These accounts would then be submitted for payment together with a declaration that the amounts were incurred by the UCC
as a legal expense connected with the inquiry.
15
Botiuk submitted two accounts in this fashion, one in the amount of $12,960 for the payment made to Carter, and
the other in the amount of $10,256.79 to compensate him for his disbursements and work. In accordance with the direction,
acknowledgement and release executed on behalf of the UCC by Dr. Hlibowych, Metro Toronto forwarded a cheque to Botiuk
for the total amount of both accounts. He in turn sent the UCC a cheque in the amount of $12,960 to cover Carter's account.
Botiuk had indicated at a meeting of the UCC executive that since he would have to pay taxes on the fees paid to him, he
would retain them.
2

16
When it received the funds for the Carter account, the UCC appointed Maksymec, A. Bandera and Botiuk to a special
financial commission to decide where and how to apply this money. Although the commission never held a formal meeting,
it was decided not long after its inception that a special immigration fund should be created to assist Ukrainian immigrants
to settle in Canada.
17
On September 7, 1974, the UCC published a communique in the Ukrainian community newspaper the "New Pathway".
Translated into English, it read as follows:
Thanks to the relentless efforts of the lawyer Y.R. Botiuk, with the assistance of Messrs. Frolick, Onyschuk and Kostuk and
with support received from Alderman Bill Boychuk and Ed Negridge and Mr. Archer, and a few others, the Metropolitan
Council approved the repayment of the costs in the amount of $12,960.00, which our Committee had paid to the lawyer
Carter, for his role in the public enquiry connected with the demonstration against Kosygin.
18
Subsequently, rumours concerning the Kosygin Demonstration Fund and the money paid by Metro Toronto began to
circulate throughout the Ukrainian community. At a meeting of the UCC executive on March 2, 1977, the issue was raised. The
record of that meeting indicates that the concerns pertaining to the funds were addressed by Botiuk and others to the complete
satisfaction of those in attendance. In essence, it became clear to everyone at the meeting that a single account could not be
submitted for all lawyers, and that it was open to each lawyer to submit his own account and receive payment from the City.
It was emphasized, however, that nothing was paid by the UCC to any Ukrainian lawyer, including Botiuk. Botiuk was then
congratulated by Dr. Hlibowych for his generosity and held up as an example for others to follow.
19
Nonetheless, an article appeared in the March 12, 1977, edition of the "Free Word", a Ukrainian community newspaper,
which raised anew the doubts concerning the financial aspects of the UCC's management of the criminal defence and inquiry
proceedings. The article asked who had the money which had been remitted by Metro Toronto to the UCC to reimburse it for
the payments made to non-Ukrainian lawyers out of the Kosygin Demonstration Fund.
20
In response, Dr. Sokolsky, then president of the UCC, sent a letter to the "Free Word", dated March 15, 1977, in which
he vigorously defended the integrity of the organization. He wrote:
Financial matters connected with the demonstration are no secret and our branch has ... already ... reported on them more
than once. It seems odd to us that almost three years after this matter was concluded, those asking the questions remembered
this [money].
(A) The "Maksymec Report"
21 At the general meeting of the UCC held just over a year later on May 5, 1978, Maksymec sought to table a report entitled
"Financial Accounting with Respect to the Demonstration Against Kosygin in Toronto". Initially, there was relatively forceful
opposition to its presentation. However, Dr. Sokolsky introduced a motion which was seconded by Botiuk to include the Report
as an item on the agenda. Before Maksymec spoke, those present expressed their gratitude for the efforts made by Botiuk on
behalf of the community and emphasized it with "sincere applause".
22 In his Report, Maksymec put forward a number of allegations. First, that there was an agreement or understanding that the
Ukrainian lawyers would not charge for the taking of affidavits in the aftermath of the demonstration. Second, that they would
voluntarily assist Carter at the inquiry. Third, that Botiuk reneged on the promise he made to members of the UCC executive
that he would deliver to the UCC the $10,256.79 paid to him by Metro Toronto and instead declared that he would do with it
as he saw fit. This document is the first of three which were found to have libelled Botiuk.
23 In the May 20, 1978 edition of the "Free Word", an article appeared concerning the May 5 annual meeting of the UCC and
the controversy surrounding the $10,256.79 allegedly withheld by Botiuk. The article reproduced the contents of the Maksymec
Report together with editorial comment which indicated that Botiuk's explanation that he was required to pay income tax on this
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amount was not convincing since he could have immediately transferred the amount from the client's account to the account of
the UCC branch. It called for an impartial investigation into the matter.
(B) The "Sokolsky-Muz Declaration"
24
On June 16, 1978, there was a meeting of the executive of the UCC during which a declaration was drafted in response
to the charges levelled by Maksymec in his Report. Since Dr. Sokolsky and Dr. Muz were then the President and Secretary of
the organization, it has been called the "Sokolsky-Muz Declaration".
25
The Declaration in its final form, dated July 1, 1978, was published in the "New Pathway". It stated that the charges
levelled by Maksymec were "groundless and untrue". It asserted that the UCC never had any claim to the money which was
paid by Metro Toronto to Botiuk in connection with the inquiry. This was money, it stated, which Botiuk had earned and to
which he was legally entitled. The Declaration again expressed the gratitude and appreciation of the UCC for the great sacrifices
Botiuk had made on behalf of the Ukrainian community. It further affirmed that there were no agreements among the Ukrainian
lawyers, including Botiuk, that no one would be remunerated for work done in relation to the inquiry. Finally, the Declaration
asserted that the statement by Maksymec and the subsequent article in the "Free Word" were "harmful to the community and
do an injustice to Mr. Botiuk".
(C) The "Lawyers' Declaration"
26
According to his evidence, Maksymec regarded the Sokolsky-Muz Declaration as a "massive, massive attack upon his
honesty and integrity". In response, he prepared a declaration, dated July 7, 1978. It was signed by the eight lawyers, who (along
with Botiuk and another) had allegedly participated in the inquiry proceedings. This is the second document upon which this
libel action was based. The relevant portions follow:
Declaration
We, the Ukrainian lawyers of Toronto who assisted in the proceedings connected with the demonstration against Kosygin,
having familiarized ourselves with the report of the former President of the UCC Toronto Branch on the 5th day of May
of this year, do affirm, that,
.....
We hereby confirm the report of Engineer B. Maksymec about this, that all of our efforts and endeavours connected with
the court proceedings and the Vannini Royal Commission were on a voluntary and gratis basis, in accordance with our
(including Mr. Botiuk) agreement with the then President of the UCC Toronto Branch, Engineer B. Maksymec, and that
we never demanded payment for the services which we, to the extent we were able, contributed to those proceedings. Our
work we dedicated to the Ukrainian Community through the Toronto Branch of the UCC.
27
Of the original eight lawyers who signed this document, four remain as appellants in this Court. Two of the lawyers,
M. Romanick and S. Frolick, had died by the time of trial thus escaping liability pursuant to the provisions of s. 38 of the
Trustee Act, R.S.O. 1990, c. T.23. Another lawyer, R. Kostuk, had withdrawn his support for the Declaration soon after signing
it. R. Maksymiw, together with the late M. Romanick, did not sign the Declaration itself, but only a qualification at the end of
the document which stated that in their understanding there was an agreement at the time of the Vannini inquiry to volunteer
services. The Court of Appeal ruled that Maksymiw had sufficiently qualified his statement to escape liability and this finding
was not challenged.
28
The Declaration was reproduced with some modifications in the July 22, 1978, edition of the Ukrainian community
newspaper "Our Aim". After the names of the lawyers, Maksymec gratuitously added descriptions of the positions they held in
community organizations. This was obviously done to add weight to the document in the eyes of those who would read it.
29 On July 27, 1978, Maksymec mailed copies of the Lawyers' Declaration, the Sokolsky-Muz Declaration and the Maksymec
Reply to those members of the Ukrainian community who had donated $100 or more to the Kosygin Demonstration Fund.
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30
The trial judge found that the Lawyers' Declaration was published at the request of and upon payment by Maksymec.
The newspaper subsequently published an article on September 30, 1978 in which it acknowledged this fact and apologized
to Dr. Sokolsky, Dr. Muz and Botiuk for "any unpleasantness and damages that publishing the referred to 'declaration' may
have caused them".
31 The modified version of the Lawyers' Declaration together with the Sokolsky-Muz Declaration and the Maksymec Report
was also reproduced in the August 19-26, 1978, edition of the "Free Word". The trial judge held, and there was ample evidence
to support his conclusion, that Maksymec also provided this newspaper with the material upon which the article was based.
(D) The "Maksymec Reply"
32 Maksymec also prepared a separate reply to the Sokolsky-Muz Declaration which he presented to the Ontario Council of
the UCC on July 27, 1978. This is the third and final document which led to the respondent's libel suit. In it, Maksymec alleged
that the authors of the Sokolsky-Muz Declaration were "ill-informed" about matters related to the Vannini inquiry since they
did not participate in the events connected with it.
33 The Maksymec Reply incorporated the Lawyers' Declaration and set out a promise alleged to have been made by Botiuk
during a meeting of the executive of the UCC. It was presented in these words:
... [Mr. Botiuk] switched off the microphone and assured all those present that they had no reason to worry about his
previous statement [that he would do whatever he wanted with the money] to the switched on microphone because he had to
say this formally, in order to justify his account in the amount of $10,256.79. However, he assured all those present that he
considered this money to be public money and that he would hand it over to the UCC Toronto Branch. Mr. Botiuk requested
that his last statement should not appear in the minutes so that it would not fall into undesirable hands. [Emphasis added.]
34 Maksymec further alleged that the sum which was earmarked by the special financial commission for a special immigration
fund included the $10,256.79 paid to Botiuk. He demanded that it be transferred to the UCC.
35
The Ontario branch of the UCC refused to deal with Maksymec's complaint which it considered to be nothing more
than a personal dispute.
II. Judgments Below
(A) Ontario Court, General Division, [1991] O.J. No. 925 (QL)
36
Carruthers J. stated that the controversy between the parties "stems solely from the fact that the [respondent] kept the
sum of $10,256.79 and Maksymec has objected to his having done so because he has thought that the plaintiff should have
handed that amount over to UCC".
37
It was the opinion of the trial judge that the defamatory sense of the publications was clear. Namely, that Botiuk did
not live up to an agreement to volunteer his services and did not fulfil his assurances to return to the UCC the money which
he received from Metro Toronto.
38
The trial judge observed that counsel for all parties proceeded on the basis that although the contents of each document
could be taken individually as to its defamatory nature, all three were to be considered together as creating a single act of libel.
He proceeded on this basis.
39
The trial judge then turned to the three grounds of defence which were advanced by the appellants: justification, fair
comment and qualified privilege. With respect to justification, he emphatically rejected the argument that there was some kind of
agreement between the lawyers that they would volunteer their services. He set out his conclusions on this issue in these words:
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At the highest, all that can be said is that each of them, including the [respondent], understood that was to be the case for
the very simple reason that no one [i.e. the UCC] was available, prepared or able to pay them. And the [respondent] has
never suggested that the situation was otherwise until the prospect of payment by Metro arose.
40
He stressed that all the lawyers were well aware that they could submit an account for their work and receive payment
from Metro Toronto. It was his opinion that they did not do so, not because of any agreement, but because they did not wish to
make the community aware of how very little work they had done at the Vannini inquiry. Their minimal efforts would suffer by
comparison with the very significant contribution to the work of that inquiry made by Botiuk.
41 The trial judge rejected the appellants' allegation that during a meeting of the UCC executive in 1974, Botiuk had switched
off the microphone and undertaken to turn over to the UCC the funds that Metro Toronto had paid to him. Rather, he accepted
Botiuk's testimony that it was always understood that he would keep those funds for himself.
42 The trial judge recognized that it was open to the appellants to have made a fair comment with regard to any concern they
had about the funds which Botiuk received for his participation in the inquiry. However, he found that this defence was lost to
them because "the whole story was not told and as a result misstatements of fact about the [respondent] were published".
43
Finally, with regard to qualified privilege, the trial judge rejected the submission that Maksymec had a duty to prepare
and publish the Report as a member of the special financial commission and as past president of the UCC during the relevant
times. The mandate of the commission, according to the trial judge, was not to recover money from Botiuk but merely to set out
the expenses incurred and to suggest a program for using both the money collected from donations as well as that received from
Metro Toronto for the account of Carter. Finally, the trial judge rejected as unreasonable the explanation provided by Maksymec
that he had delayed his report for four years because he was waiting for Botiuk to change his mind and hand over the money.
The trial judge noted that by 1978, those present at the general meeting neither expected the Report nor wanted it.
44
The trial judge then turned to the appellants' argument that the Lawyers' Declaration and the Maksymec Reply were
validly made in response to the Sokolsky-Muz Declaration. He concluded that the defamatory references to Botiuk were not
necessary to offset what the appellants considered to be an attack upon their integrity. Although Maksymec's involvement in
these publications was not in doubt, there was some dispute as to whether all of the appellant lawyers would be held responsible
for the wording of the Lawyers' Declaration or the extent of its publication. The trial judge concluded that they were liable since
none of them placed any qualifications or restrictions upon the use Maksymec could make of the Lawyers' Declaration.
45
The trial judge concluded that the Lawyers' Declaration extended and augmented the damaging effect of the Maksymec
Report on Botiuk's reputation. He added, as well, that the Maksymec Reply significantly increased the sting of the libel by its
incorporation of the words "public money".
46 Once he had found that the privileged occasion had been exceeded by all of the appellants and therefore that the defence
was not available to them, the trial judge determined that it was unnecessary to deal with the question of express malice except
in relation to its effect on the assessment of damages.
47
In his consideration of the damages that should be awarded, the trial judge observed that the appellant lawyers failed to
make any independent inquiry as to the truth of the allegations contained in the Lawyers' Declaration. He noted that none of
the appellant lawyers had apologized to Botiuk, that some had demonstrated hostility towards him in their testimony and that,
contrary to their assertions, the respondent had actually done the lion's share of the work at the inquiry. I would have thought
that these findings would have established express malice in fact and in law. However, the trial judge concluded that, while the
lawyers were "careless, impulsive or irrational", they had not exhibited the indifference or recklessness to the truth necessary
for a finding of express malice.
48
With regard to Maksymec, the trial judge found that express malice was established on the grounds that, first, he was
indifferent to the truth, and second, that he was actuated by an intention to injure Botiuk. The trial judge acknowledged that it
may have been necessary for Maksymec to prepare a report to distance himself from the gossip and rumours which had been
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circulating. This he could have done without defaming Botiuk. However, he found that Maksymec had threatened Botiuk when
he told him "if you don't turn over the funds I will create a scandal and ruin you". The trial judge concluded that this statement
alone provided a sufficient basis for a finding of malice. It would also explain why in the course of distancing himself from the
rumours Maksymec defamed Botiuk. This he did in order to carry out his threat.
49

Turning to the question of damages, the trial judge ruled that:
... a lawyer whose practice is primarily concerned with a large, long standing, well established ethnic community, cannot
suffer a more significant blow than to have his reputation for honesty, integrity and reliability publicly attacked on the basis
that he wrongfully kept money which belonged to the members of that community by prominent lawyers and businessmen
from that community.

50
He concluded that Botiuk had reached a "high pinnacle of success" and that the attack upon his reputation had severely
damaged his health, family relations, practice, professional and business connections, and social life. The trial judge found that
for many years, Botiuk would be known as "the lawyer who took or kept $10,000 from that community".
51
The trial judge reviewed the principles governing the assessment of damages and considered the awards made in earlier
libel cases. He concluded that an appropriate sum for compensatory damages, which included general damages, aggravated
damages and the present value of future pecuniary loss, was $140,000. In his view, this was not a case for punitive damages.
52 The trial judge also awarded special damages for the loss of income incurred by Botiuk as a result of the libel. He considered
the evidentiary difficulties that are always present in proving actual loss and assessed the special damages at $325,000. This
sum represented a loss of approximately 10 per cent per year of Botiuk's income or one-half of the lower estimate of damages
provided by Botiuk's expert.
53
The trial judge rejected the argument of the appellant lawyers that since they were only involved with the Lawyers'
Declaration, the damages assessed against them should be reduced accordingly. Rather, he found that all the appellants were joint
tortfeasors with respect to all three documents and that they were jointly and severally liable to the respondent for all damages.
I agree with this finding. In my view, there was a sound evidentiary and legal basis for the trial judge to reach this conclusion.
54
On the issue of costs, the trial judge considered that the respondent had offered to settle in the amount of $400,000, an
apology and costs. However, as this offer was lower than the $465,000 that Botiuk was awarded at trial, pursuant to R. 49.10 of
the Ontario Rules of Civil Procedure, R.R.O. 1990, Reg. 194, Botiuk was entitled to costs assessed on a solicitor-client basis.
Prejudgment interest was awarded for a period of 12 1/2 years at a rate of 13 per cent per annum on $120,000 of the $140,000
compensatory damage award and on the entire $325,000 special damage award.
(B) Court of Appeal, [1993] O.J. No. 239 (QL)
55 On the question of malice, the court agreed that there was evidence which supported the trial judge's finding that Maksymec
was motivated by spite and acted with an intention to injure Botiuk.
56
On the issue of qualified privilege, it determined that Maksymec had no duty to present the Report. First, the special
financial commission, on whose behalf he professed to be reporting, had made its recommendation to the UCC executive and
had ceased to exist years before May 1978. Second, the general meeting of the UCC had no corresponding interest in receiving
the Report. As for the Lawyers' Declaration and the Maksymec Reply, the Court of Appeal agreed with the trial judge that these
documents went far beyond what was necessary in order to respond to the Sokolsky-Muz Declaration and therefore exceeded
any qualified privilege that might have existed.
57 On the question of joint liability, the court again agreed that the trial judge was correct in holding that the three documents
should be treated as one act of libel and in awarding a single set of damages in respect of them against all the appellants jointly
and severally.
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58
The liability of Maksymec & Associates Ltd., as found by the trial judge, was affirmed. It was from this company's
premises that Maksymec had mailed the Maksymec Report, Lawyers' Declaration and Maksymec Reply in an envelope bearing
the company's name and return address. The court agreed that since Maksymec was the company's principal shareholder and
officer and its directing mind, it became associated with his libellous publications.
59
Finally, with respect to the quantum of damages, the court agreed that there was evidence that the libel had adversely
affected Botiuk's professional practice. However, it held that since special damages were not specifically pleaded, they could
only form a part of the general damage award. In the court's view, a fair sum for compensatory damages was $200,000.
60 The court ruled that there should be some reduction in the term of prejudgment interest as a result of the delay occasioned
by Botiuk in proceeding to trial. It reduced it to a period of 10 years. As for costs, the court agreed that since Botiuk discharged
the burden of establishing that the judgment obtained by him was more favourable than the terms of his offer to settle, there
was no basis for interfering with the trial judge's award of costs on a solicitor-client basis subsequent to the date of the offer.
III. Analysis
(A) Did the Appellants Defame the Respondent
61
The nature and history of the action for defamation were discussed in Hill v. Church of Scientology of Toronto, S.C.C.,
No. 24216, released July 20, 1995 [now reported at (1995), 25 C.C.L.T. (2d) 89].
62
For the purposes of these reasons, it is sufficient to observe that a publication which tends to lower a person in the
estimation of right-thinking members of society, or to expose a person to hatred, contempt or ridicule, is defamatory and will
attract liability. See Cherneskey v. Armadale Publishers Ltd., [1979] 1 S.C.R. 1067, at p. 1079. What is defamatory may be
determined from the ordinary meaning of the published words themselves or from the surrounding circumstances. In The Law
of Defamation in Canada (2nd ed. 1994), R. E. Brown stated the following at 1.5(1)(d) [at p. 15]:
[A publication] may be defamatory in its plain and ordinary meaning or by virtue of extrinsic facts or circumstances, known
to the listener or reader, which give it a defamatory meaning by way of innuendo different from that in which it ordinarily
would be understood. In determining its meaning, the court may take into consideration all the circumstances of the case,
including any reasonable implications the words may bear, the context in which the words are used, the audience to whom
they were published and the manner in which they were presented.
63 When the payment was made by Metro Toronto to Botiuk for his work at the Vannini inquiry, insidious rumours began to
circulate in the Ukrainian community that he was in breach of his agreement to donate those funds to the Kosygin Demonstration
Fund. The article published in the "Free Word" on March 12, 1977 asked why, if there was an agreement among Ukrainian
lawyers to donate their services, the funds were in the possession of Botiuk.
64
The UCC, the very organization that was purported to be the beneficiary of the funds, sought to put these pernicious
rumours to rest. To that end, it published a letter in the community newspaper on March 15, 1977, reiterating that financial
matters connected with the demonstration had already been reported and were satisfactorily settled. A few days earlier, it should
be remembered, those same concerns had been raised during a meeting of the executive of the UCC and answered to the complete
satisfaction of all those in attendance. Indeed, Botiuk was publicly thanked for his generosity. It was, by then, clear that Botiuk
had done nothing wrong. Rather, he was to be commended for his actions.
65
In the face of the satisfactory explanations of the UCC executive, on May 5, 1978 Maksymec published a Report which
seemed to be carefully calculated to injure Botiuk. He began by listing a large group of Ukrainian lawyers, including Botiuk,
who had agreed to provide their services free of charge. He then set out the relevant financial aspects relating to the conduct
of the criminal and inquiry proceedings, namely the fees paid to the non-Ukrainian lawyers, the administrative expenses as
well as the total income derived from donations and from Metro Toronto. He then asserted that this income was to be used for
a special immigration fund for the benefit of Ukrainians outside Canada. He finished by stating that, while the portion of the
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funds received from Metro Toronto which was paid to Carter had been deposited in the immigration fund, the remainder of
that money, which rightfully belonged to the UCC, was being withheld by Botiuk. The inference was very clear: Botiuk was
a dishonourable person, if not a thief.
66
Once again, the leadership of the UCC attempted to rectify the situation by issuing the Sokolsky-Muz Declaration. This
document noted that while the original intention might have been for Botiuk to submit a general account in the name of all
Ukrainian lawyers and turn over the money collected, this approach had been rejected. In other words, any understanding there
might have been among the lawyers had been nullified.
67 The trial judge observed that, had matters ended with the Sokolsky-Muz Declaration, there would probably have been no
cause of action. However, Maksymec persisted in his efforts to defame Botiuk by recruiting the appellant lawyers and having
them sign the Lawyers' Declaration. The endorsement of eight prominent lawyers from the Ukrainian community had the effect
of greatly enhancing the credibility of Maksymec's charges. The testimony of a number of witnesses clearly demonstrated that
members of the Ukrainian community were convinced that this group of lawyers would not have signed a document containing
such serious allegations if they were not true.
68 As well, Maksymec published the Maksymec Reply and presented it to the Ontario Council of the UCC. It refused to deal
with his complaint. Once again, despite the clear and repeated repudiations of his claims by the UCC, Maksymec continued
with his vendetta against Botiuk.
69
There can be no doubt that the trial judge was correct in concluding that the combined effect of the three documents
published by Maksymec and the appellant lawyers was clearly defamatory. These documents unmistakeably implied that Botiuk
was dishonourable and dishonest. They cast doubt upon his integrity, the most important attribute of any lawyer.
70 The devastating effect of the three publications was confirmed by the testimony of many witnesses. For example, Alderman
Negridge, a prominent member of the community, spoke with tears in his eyes about members of the Ukrainian community
who had "walked miles to give their donations of five or ten dollars" to help the cause and how Botiuk had misappropriated
those funds.
71
The publications led some people to believe, as Negridge obviously did, that Botiuk had received and wrongly kept
money from the Kosygin Demonstration Fund of donations. This was a false and mistaken belief. In fact, only the appellants
Onyschuk and Maksymec made use of Demonstration Fund monies, the former to recoup his disbursements and the latter to
pay for the publication costs of a book by the UCC which he had personally guaranteed.
72 Unfortunately, even at the time of the trial, more than twelve years after the libels were published, some people still believed
the rumours concerning Botiuk. The trial judge was correct in his assessment that "notwithstanding the result of this action, the
[respondent] will continue for the rest of his time to be considered by some members of the Ukrainian community as the lawyer
who took or kept $10,000 from that community". There can be no doubt that each of the impugned documents was libellous.
(B) Joint Liability
73
The appellant lawyers contend that the trial judge erred when he held that all three publications were to be considered
a single libel. They submit that since they were only involved with the Lawyers' Declaration, their responsibility should be
limited to damages flowing from the publication of that document. They rely for this proposition on the rule which provides
that every defamatory publication generally gives rise to a fresh cause of action. I cannot accept that submission. The so-called
"single publication rule" does not apply to concurrent tortfeasors, who can be defined as persons whose torts concur, or run
together, to produce the same damage.
74

In The Law of Torts (8th ed. 1992), Fleming discusses the concept of joint concurrent tortfeasors. He states this at p. 255:
A tort is imputed to several persons as joint tortfeasors in three instances: agency, vicarious liability, and concerted action.
The first two will be considered later. The critical element of the third is that those participating in the commission of the
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tort must have acted in furtherance of a common design. ... Broadly speaking, this means a conspiracy with all participants
acting in furtherance of the wrong, though it is probably not necessary that they should realise they are committing a tort.
[Emphasis added.]
75
The appellants' actions bring them within the third category of joint tortfeasors so well described by Fleming. In the
context in which the text writer has utilized the word conspiracy, it refers to the design or agreement of persons to participate
in acts which are tortious, even though they did not realize they were committing a tort.
76
As set out in Hill, supra, "[i]f one person writes a libel, another repeats it, and a third approves what is written, they all
have made the defamatory libel" (para. 176) [p. 149, C.C.L.T.]. This statement is applicable to the case at bar. The Lawyers'
Declaration expressly adopted the contents of the Maksymec Report. It follows that the appellant lawyers must be jointly
responsible with Maksymec for the publication of the Report. The appellant lawyers accepted and intended that Maksymec
would use the Declaration extensively and publish it. They placed no restrictions on the use to which it might be put. The
Declaration and Report are by their terms inextricably interrelated. By their actions, the appellants became joint tortfeasors.
Further, they, as lawyers, signed the Declaration without undertaking any investigation. For lawyers to act in this way constituted
reckless behaviour. Therefore, they must be as responsible as Maksymec, not only for its publication but also for its subsequent
republication.
77 The appellant lawyers are, as well, jointly and severally liable with Maksymec for the damage caused by the Maksymec
Reply. The inclusion of the Lawyers' Declaration in the Maksymec Reply was a natural and logical consequence of the lawyers
signing it without placing any restrictions on its use. Support for this position can be found in Basse v. Toronto Star Newspapers
Ltd. (1983), 44 O.R. (2d) 164 (H.C.), at p. 165, Gatley on Libel and Slander (8th ed. 1981), at pp. 119-120.
(C) Qualified Privilege
78 Qualified privilege attaches to the occasion upon which the communication is made, and not to the communication itself.
It was explained in this way by Lord Atkinson in Adam v. Ward (1916), [1917] A.C. 309 (H.L.), at p. 334:
... a privileged occasion is ... an occasion where the person who makes a communication has an interest or a duty, legal,
social or moral, to make it to the person to whom it is made, and the person to whom it is so made has a corresponding
interest or duty to receive it. This reciprocity is essential.
See also McLoughlin v. Kutasy, [1979] 2 S.C.R. 311, at p. 321.
79
Where an occasion is shown to be privileged, the bona fides of the defendant is presumed and the defendant is free
to publish remarks which may be defamatory and untrue about the plaintiff. However, the privilege is not absolute. It may be
defeated in two ways. The first arises if the dominant motive for publishing is actual or express malice. Malice is commonly
understood as ill-will toward someone, but it also relates to any indirect motive which conflicts with the sense of duty created
by the occasion. Malice may be established by showing that the defendant either knew that he was not telling the truth, or was
reckless in that regard.
80 Second, qualified privilege may be defeated if the limits of the duty or interest have been exceeded. In other words, if the
information communicated was not reasonably appropriate to the legitimate purposes of the occasion, the qualified privilege
will be defeated. This was discussed at some length in Hill, supra, and there is no need to repeat it in these reasons.
81
The appellants contend that they are entitled to raise the defence of qualified privilege in two ways. First, Maksymec
asserts that in publishing his Report to the annual general meeting of the UCC in May 1978, he was acting pursuant to a duty to
report which arose as a result of both his position on the special financial commission as well as his overall involvement in the
inquiry proceedings. Second, both Maksymec and the appellant lawyers claim that the Lawyers' Declaration and the Maksymec
Reply were a legitimate response to the Sokolsky-Muz Declaration.
(1) Qualified Privilege in Relation to the Report
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82
Maksymec argues that the special financial commission had been specifically established to make proposals as to how
the UCC should use the costs paid by Metro Toronto and to present an accounting of the expenses incurred by the UCC in
connection with the proceedings. I agree with the trial judge that by 1978, no duty, however widely it might be defined, remained
to be discharged by Maksymec. The commission had long since ceased to exist. It had fulfilled its assigned function shortly after
its creation by suggesting that a special immigration fund be established. The recovery of funds was never a part of its mandate.
83
Further, the UCC had no interest in receiving the Maksymec Report four years after the events. The evidence adduced
indicated that those in attendance at the annual general meeting neither expected it nor wanted it to be introduced.
84
I am, however, prepared to accept the existence of a duty arising from Maksymec's position as a former president of the
UCC. It was during his administration that the proceedings arising out of the anti-Kosygin demonstration commenced. Similarly,
the UCC had a reciprocal interest in receiving pertinent information in light of the rumours which had been circulating within
the Ukrainian community. The annual general meeting of the UCC, where discussions relating to community affairs took place,
was an appropriate forum to present the Maksymec Report.
85 This said, I am satisfied that the limits of the privileged occasion were clearly exceeded. As the trial judge stated, Maksymec
may have wanted to address the rumours in order to distance himself from the gossip, but in doing so it was unnecessary to
defame Botiuk. The libellous references to Botiuk contained in the Maksymec Report exceeded the qualified privilege that
attached to the occasion.
(2) Qualified Privilege in Relation to the Lawyers' Declaration and the Maksymec Reply
86
Both Maksymec and the appellants' lawyers claim that the occasion was privileged because in the Lawyers' Declaration
and Maksymec Reply they were responding to what they perceived to be an attack on their honesty and integrity presented
by the Sokolsky-Muz Declaration. As this Court held in Tucker v. Douglas, [1952] 1 S.C.R. 275, at p. 286, following Adam v.
Ward, supra, a response to a personal attack is protected by a qualified privilege. However, that response must be "germane and
reasonably appropriate to the occasion". See also Gatley on Libel and Slander, supra, at p. 218.
87
The Sokolsky-Muz Declaration attacked the Maksymec Report as "groundless and untrue" and "harmful to the
community". The appellants were entitled to respond to protect their interest and, therefore, the defence of qualified privilege
was available to them. However, they went well beyond what was reasonably appropriate to the occasion, and as a result, they
lost the protections afforded by that defence.
88 As the trial judge observed, "it was [not] necessary for the [appellants] to continue to defame the [respondent] in order to
deal with the Sokolsky-Muz declaration". Neither the Lawyers' Declaration nor the Maksymec Reply was a measured response
to the document authored by the UCC. By adopting the omissions and inaccuracies of the Maksymec Report, the Lawyers'
Declaration and Maksymec Reply increased the injurious effect of the defamation contained in the Report.
(D) Liability of Maksymec & Associates Ltd.
89
On behalf of the company, it is argued that a corporation can only be held liable for the acts of its agents if they are
acting pursuant to the corporation's express authorization, or in direct obedience of its orders, or within the authority and power
conferred on them by the corporation. It is submitted that there was no evidence that either Maksymec or his secretary were
acting with the authority of the corporation when they stamped the company's name and return address on the envelopes used
to send the libellous documents to selected members of the Ukrainian community.
90
The Court of Appeal upheld the trial judge's finding of liability on the part of Maksymec & Associates Ltd. It found
that, by his action and in his capacity as the principal shareholder and officer of the company and its directing mind, Maksymec
clearly associated the company with the defamatory statements. I agree with this conclusion. As Lord Denning states in H.L.
Bolton Engineering Co. v. T.J. Graham & Sons Ltd. (1956), [1957] 1 Q.B. 159 (C.A.), at p. 173, "the intention of the company
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can be derived from the intention of its officers and agents". See also Standard Investments Ltd. v. Canadian Imperial Bank
of Commerce (1985), 52 O.R. (2d) 473 (C.A.).
(E) Damages
91
In Hill, supra, the importance of the reputation of the individual was discussed. These words appear at para. 107 [at
p. 131, C.C.L.T.]:
A good reputation is closely related to the innate worthiness and dignity of the individual. It is an attribute that must, just
as much as freedom of expression, be protected by society's laws.
92
It was observed in Hill that this is particularly true of lawyers. A reputation for integrity and trustworthiness is the
cornerstone of their professional life. Injury done to reputation can only with the greatest difficulty be repaired. As Cardozo
J. put it in People ex rel. Karlin v. Culkin, 162 N.E. 487 (N.Y. 1928), at p. 492, "[r]eputation in such a calling is a plant of
tender growth and its blossom, once lost, is not easily restored". It should be recognized that these observations will be equally
applicable to other professions and callings. It is simply that this case is concerned with a lawyer. I would add that for a lawyer
whose practice stems in large part from a tightly-knit, ethnic community, a charge of dishonesty would undoubtedly cause a
crushing injury.
93
The trial judge found that prior to the libel, Botiuk was, in every way, a leader in the Ukrainian community. He had
reached a "high pinnacle of success" and enjoyed a "first-class reputation". Following the publications, his practice, his personal
and social life, even his health, suffered greatly. In addition, the devastating effects of the libellous statements have persisted
over the years.
(1) Malice
94
The figure of $140,000 arrived at by the trial judge included an award for aggravated damages. In my reasons in Hill,
supra, the following appears at para. 190 [at pp. 153-154]:
If aggravated damages are to be awarded, there must be a finding that the defendant was motivated by malice, which
increased the injury to the plaintiff, either by spreading further afield the damage to the reputation of the plaintiff, or by
increasing the mental distress and humiliation of the plaintiff. See, for example, Walker v. CFTO, supra, at p. 111; Vogel,
supra, at p. 178; Kerr v. Conlogue (1992), 65 B.C.L.R. (2d) 70 (S.C.), at p. 93; and Cassell & Co. v. Broome, supra,
at pp. 825-826. The malice may be established by intrinsic evidence derived from the libellous statement itself and the
circumstances of its publication, or by extrinsic evidence pertaining to the surrounding circumstances, which demonstrate
that the defendant was motivated by an unjustifiable intention to injure the plaintiff. See Taylor v. Despard, supra, at p. 975.
95 The trial judge had no difficulty finding that Maksymec was motivated by express malice. I agree. Overwhelming evidence
was presented upon which he could base this conclusion. Of a little greater complexity is the question of whether the appellant
lawyers were also motivated by malice.
96
A distinction in law exists between "carelessness" with regard to the truth, which does not amount to actual malice, and
"recklessness", which does. In The Law of Defamation in Canada, supra, R.E. Brown refers to the distinction in this way (at
16.3(4)) [at pp. 1071-1072]:
... a defendant is not malicious merely because he relies solely on gossip and suspicion, or because he is irrational,
impulsive, stupid, hasty, rash, improvident or credulous, foolish, unfair, pig-headed or obstinate, or because he was
labouring under some misapprehension or imperfect recollection, although the presence of these factors may be some
evidence of malice.
97
The author then puts forward the reasons of Lord Diplock in Horrocks v. Lowe (1974), [1975] A.C. 135 (H.L.), as
representative (though not definitively) of the Canadian position. In that case Lord Diplock wrote at p. 150:
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... what is required on the part of the defamer to entitle him to the protection of the privilege is positive belief in the truth
of what he published or, as it is generally though tautologously termed, "honest belief." If he publishes untrue defamatory
matter recklessly, without considering or caring whether it be true or not, he is in this, as in other branches of the law, treated
as if he knew it to be false. But the indifference to the truth of what he publishes is not to be equated with carelessness,
impulsiveness or irrationality in arriving at a positive belief that it is true... But despite the imperfection of the mental
process by which the belief is arrived at it may still be "honest," that is, a positive belief that the conclusions they have
reached are true. The law demands no more. [Emphasis added.]
98 This proposition does indeed seem to be generally representative of the Canadian position on the matter. However, when
the defendants are lawyers who must be presumed to be reasonably familiar with both the law of libel and the legal consequences
flowing from the signing of a document, their actions will be more closely scrutinized than would those of a lay person. That
is to say, actions which might be characterized as careless behaviour in a lay person could well become reckless behaviour in a
lawyer with all the resulting legal consequences of reckless behaviour. That is the very situation presented in this case.
99 The appellant lawyers signed a Lawyers' Declaration which stated that they had "familiarized" themselves with the Report
and that it "correctly and accurately" reflected the state of affairs during and after the Kosygin demonstration. Yet, several
of them had not even read it. Most of them did not know anything about the preparation of Botiuk's account. Some neither
talked to Botiuk before signing the Lawyers' Declaration nor discussed it with the others. As lawyers, they should have known
how significant the impact of the Lawyers' Declaration would be on Botiuk. They were duty-bound to take reasonable steps to
investigate and ensure that the document was correct.
100
In the Maksymec Reply, Maksymec referred to the Lawyers' Declaration as the basis for the statement that the various
lawyers, including the appellants, gave generously of their time and assistance before and during the Vannini inquiry and that
they had agreed not to charge for their work. Although the appellants knew that in reality they had contributed very little and
that there could not have been any such agreement, they did nothing to correct the inaccurate impression left by the Maksymec
Reply and raised no objection to Maksymec's subsequent use of the Lawyers' Declaration.
101 Although it is not determinative, the conduct of the appellant lawyers prior to and during the trial can properly be taken
into consideration as an indication of their general attitude toward Botiuk. None of them apologized to him or retracted what
was written in the Lawyers' Declaration. Rather, as the trial progressed and the true situation was revealed, each continued
to maintain that the plaintiff was wrong. As the trial judge found, the appellants Zarowsky and Bardyn manifested hostility
towards the plaintiff during their testimony, particularly in relation to the extent of Botiuk's participation at the inquiry. Despite
the overwhelming evidence on this point, most of the lawyers were reluctant to acknowledge how little each of them had done
and, conversely, how much Botiuk had given of his time and energy.
102 The appellants must have, or at the very least should have, realized that the endorsement of eight prominent lawyers would
have a devastating effect on Botiuk's reputation. The evidence indicates that after the publication of the Lawyers' Declaration,
public opinion in the community swung decisively against Botiuk. Witnesses testified that they became convinced that the
rumours might actually be true after they had read the document.
103
Taking into account the appellants' status as lawyers and influential persons in the community, and the effect of
their concerted action in signing the Lawyers' Declaration, I am satisfied that their conduct in signing the document without
undertaking a reasonable investigation as to the correctness of the document, which they were duty-bound to do, was reckless.
This same conclusion can be reached from their failure to place any restriction or qualification upon the use that could be made of
it. The legal consequence of their recklessness is that their actions must be found to be malicious. Since both Maksymec and the
appellant lawyers were motivated by malice, they are, therefore, jointly and severally liable for the $140,000 award, including
that portion which represents aggravated damages, as well as for the $325,000 special damages award, which I will discuss later.
(F) Assessment of Damages
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104
A number of the issues raised in this appeal pertaining to damages have been discussed and determined in Hill, supra.
As a result, they can be dealt with in a relatively summary manner in these reasons.
(1) Comparison With Awards Made in Other Libel Cases
105
In Hill it was emphasized that each libel case is unique and little can be gained from a detailed comparison of awards
made in other cases. It was explained in these words (at para. 187) [at p. 153, C.C.L.T.]:
The assessment of damages in a libel case flows from a particular confluence of the following elements: the nature and
circumstances of the publication of the libel, the nature and position of the victim of the libel, the possible effects of the
libel statement upon the life of the plaintiff, and the actions and motivations of the defendants.
(2) Should a Cap Be Imposed on Damages in Defamation Cases
106

For the reasons expressed in Hill a cap on damages in defamation cases is neither needed nor desirable.

(3) Appellate Review of Assessments of Damages in Defamation Cases
107
Perhaps the cautionary note expressed in Hill bears repeating. Namely, that appellate courts should, for the reasons
expressed in Hill, proceed with restraint and caution before making any variation in assessments of damages in libel cases.
(4) Special Damages
108
It will be remembered that the trial judge awarded Botiuk special damages for the loss of income from his practice
occasioned by the libellous publications. However, the Court of Appeal held that since Botiuk had not specifically claimed
special damages, they should not have been awarded. A portion of the special damages was then added to the award as an
element of the general damages. With the greatest respect, I cannot agree with that position.
109
It is true that proof relevant to special damages may be admissible for the purpose of supporting general damages.
However, unlike general damages, actual pecuniary loss is not presumed. Therefore, special damages must be specifically
pleaded and proved in court. See The Law of Defamation in Canada, supra, at 25.3(5) [pp. 1551-1552].
110 In my view, the loss of business was sufficiently pleaded to warrant the award of special damages. In his amended fresh
statement of claim, Botiuk pleaded that, by reason of the defamatory statements made against him, he suffered, among other
things, a "loss in his prac tice of his profession as a barrister and solicitor" and "suffered injury to his career". A lump sum for
damages was claimed to compensate for these injuries.
111 Special damages may arise from a general falling of business, a loss or decline of patronage and a loss of custom. If the
libellous words are in their nature intended, or are reasonably likely to produce, or actually do produce, such a loss, the plaintiff
may recover. See Gatley on Libel and Slander, supra, at pp. 94-100.
112
This is one of those rare cases in which it was possible to adduce the necessary evidence to prove actual pecuniary
loss. There was ample evidence presented upon which the trial judge could properly base his decision to award and arrive at his
assessment of the special damages. It follows that neither the finding that all of the appellants are jointly and severally liable
for the compensatory damages, nor the assessment of special damages, should have been disturbed by the Court of Appeal. I
would, therefore, restore the special damages award made by the trial judge.
(5) Prejudgment Interest
113
The trial judge made two decisions with respect to the award of prejudgment interest. First, he excluded that portion
of the compensatory damage award attributed to the present value of future pecuniary loss. Second, he determined that the
period of entitlement to prejudgment interest was governed by s. 138(2) of the Courts of Justice Act, 1984, S.O. 1984, c. 11,
and amounted to 12 1/2 years.
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114
The Court of Appeal reduced the period for which prejudgment interest would be computed from 12% to 10 years. It
was said that this reduction was necessitated by the failure of successive counsel of record for Botiuk to pursue the action. The
interest rate of 13 per cent was not disputed.
115
The appellants contend that in fixing Botiuk's general damages, the trial judge explicitly and the Court of Appeal
implicitly took into account the effects of inflation. It is argued that the addition of the prejudgment rate of 13 per cent amounts
to a double recovery. The appellants contend that Borland v. Muttersbach (1985), (sub nom. Borland v. Muttersbach Estate) 53
O.R. (2d) 129 (C.A.) was wrongly applied or alternatively, that it was wrongly decided.
116
In Borland consideration was given to the question of prejudgment interest. Objection was taken to the award of
prejudgment interest on the non-pecuniary general damages of one of the plaintiffs. The award was made under the discretionary
power conferred on the trial judge by s. 36(6) of the Judicature Act, R.S.O. 1980, c. 223. That subsection permits the judge to
vary the rate of interest and the period for which it is payable, "where he considers it to be just to do so in all the circumstances",
from the rate prescribed in s. 36(3) of the Act for general or non-pecuniary damages.
117
It was contended in Borland that since the ceiling on awards for non-pecuniary damages established by the "trilogy"
of cases from this Court could be increased to reflect inflation (Lindal v. Lindal (No. 2), [1981] 2 S.C.R. 629), the award of
prejudgment interest on the inflated sum amounted to a double payment. The Court of Appeal did not agree and upheld the
trial judge's decision on this matter.
118
The trial judge in Borland had observed that the award adjusted for inflation buys no more that the original figure
did in 1978. He went on to determine that whatever the award, the statute gives the plaintiff the prima facie right to receive
prejudgment interest on it at the prevailing prime rate. In the absence of such a guarantee, there would be no incentive for
defendants to make advance payments, thereby foregoing investment income. He concluded that the fact of inflation is not a
proper ground for depriving plaintiffs of their prima facie right to receive prejudgment interest.
119
In my view, the decision in Borland is correct and the reasoning should be applied to the award made to Botiuk. This
is what the trial judge did and, with great respect, the Court of Appeal erred in varying his decision pertaining to the award of
interest. The trial judge considered the delays occasioned by Botiuk's counsel and rightly concluded that they had been taken
into account in the Court of Appeal's disposition of the 1990 motion to dismiss the action. In the result, I would restore the trial
judge's determination that Botiuk was entitled to prejudgment interest for a period of 12 1/2 years.
IV. Costs
120
The award of costs made by the trial judge should be upheld. Botiuk successfully met the burden of establishing that
the judgment he obtained was more favourable than the terms of the offer to settle submitted by him.
V. Disposition
121
In the result, the appeals are dismissed with costs. The cross-appeals are allowed with costs. The order of the Court of
Appeal is set aside, and the judgment of the trial judge is restored.
Major J. (concurring in the result):
122 I agree with the reasons of Justice Cory, but have some observations on the extent of liability for defamatory publications
where more than one defendant is involved.
123 It is not clear how the trial judge concluded that he would treat all the defamatory publications as one libel. It was open
to him to consider each act of publication as a separate cause of action. However, the trial judge had a discretion to combine
the several closely related publications and to make a single award of damages in relation to those publications (e.g. Barber v.
Pigden, [1937] 1 K.B. 664 (C.A.), Hayward v. Thompson, [1982] 1 Q.B. 47 (C.A.)). The various defamatory publications in
these appeals were closely intertwined and no basis has been shown that would warrant interfering with that discretion.
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124
The trial judge found that the appellant Maksymec and the appellants I. Bardyn, B. Onyschuk, B. Zarowsky, Q.C., and
W.Y. Danyliw, Q.C., were joint tortfeasors. He must have concluded that all the appellants acted in concert with one another and
that the defamatory statements were published in furtherance of a common design. In order to hold that all the appellants are
joint tortfeasors, it is necessary to find concerted action towards a common end (G.H.L. Fridman, The Law of Torts in Canada
(1990), vol. 2, at pp. 347-348). It is not evident from the record why the trial judge concluded that all of the appellants had a
common intention to defame the respondent Botiuk and consequently were joint tortfeasors.
125
I am not certain from the record that all of the defamatory documents should have been treated as one libel nor that
the necessary concerted action was present for a finding of joint and several liability. However, I recognize that the trial judge
has an advantage over appellate courts in making findings of fact, particularly in matters of credibility. It would, therefore, be
inappropriate absent palpable error to interfere with either the trial judge's findings of fact or the exercise of his discretion.
126
Nevertheless, it is important to note that not all actions in which multiple defendants are sued will result in a finding
of joint and several liability. In some cases, it will be more appropriate to consider each defendant's participation separately
from that of the others, and to assess liability on an individual basis. In Westbank Band of Indians v. Tomat (1992), (sub nom.
Westbank Indian Band v. Tomat) 63 B.C.L.R. (2d) 273, the British Columbia Court of Appeal found that liability with respect to
each defendant had to be considered separately because the defendants did not act as a formal group, nor did they act pursuant
to a civil conspiracy such that the acts of one defendant will be imputed to all the defendants. The degree of each defendant's
involvement in the commission of the tort had to be considered and assessed separately.
127 Depending on the circumstances of a given case, it may be necessary to assess each instance of publication as a separate
cause of action. The question of whether the defendants acted jointly or in concert should be considered and where there is the
absence of common action the defendants' liability ought to be assessed individually.
Appeals dismissed; cross-appeals allowed.
Footnotes
*

On October 12, 1995, the Supreme Court of Canada issued changes to the reasons for judgment of Cory J. The changes have been
incorporated herein.
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Cromwell J.:
I. Overview
1
A group of family members, through their companies, owned an apartment building. The majority of them wanted to
sell it, but one of them did not. He took a series of actions to thwart the sale. The result was that the ultimate sale price was
nearly $400,000 less than it otherwise might have been. When the majority sued to recover this loss, the main question was
whether the dissenting family member and his company were liable for what the trial judge referred to as the tort of unlawful
interference with economic relations.
2
While this tort is far from new, its scope is unsettled and needs clarification. There is not even any generally accepted
nomenclature for the tort. It is variously referred to as "unlawful interference with economic relations", "interference with a
trade or business by unlawful means", "intentional interference with economic relations", or simply "causing loss by unlawful
means". I will refer to it by either the latter name or simply as the "unlawful means" tort.
3
The uncertainty surrounding the unlawful means tort is reflected in the different approaches taken by the trial judge and
the Court of Appeal in this case. The trial judge found the dissenting family member and his company liable. They had, he
concluded, unlawfully and intentionally interfered with the economic relations between the majority owners and the prospective
purchasers. Their conduct qualified as unlawful because it lacked any legal justification. The New Brunswick Court of Appeal
upheld this result, although for significantly different reasons. The acts of the dissenting family member and his company did
not meet the general requirement that they be unlawful because they did not provide any basis for a civil suit by the prospective
purchasers. However, liability could be imposed on the basis of a "principled exception" to this requirement.
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4 Before us, the main issue concerns the scope of liability for this tort and, in particular, what the unlawfulness requirement
means. If the tort does not apply to these facts, we must also decide whether liability may be imposed on the basis of the breach
of fiduciary duty of the dissenting family member as a director of the majority corporations.
5

In summary, the issues and my conclusions are these:
A. What is the scope of liability for the tort of causing loss by unlawful means?
In light of the history and rationale of the tort and taking into account where it fits in the broader scheme of modern tort
liability, the tort should be kept within narrow bounds. It will be available in three-party situations in which the defendant
commits an unlawful act against a third party and that act intentionally causes economic harm to the plaintiff. (Other torts
remain relevant in two-party situations, such as for example, the tort of intimidation.)
(1) What sorts of conduct are considered "unlawful" for the purposes of this tort?
Conduct is unlawful if it would be actionable by the third party or would have been actionable if the third party had suffered
loss as a result of it. The alleged misconduct of the defendants in this case was not unlawful in this sense and therefore
they cannot be held liable on the basis of the unlawful means tort.
(2) Is the tort available only if there is no other cause of action available to the plaintiff against the defendant in relation
to the alleged misconduct?
In my view the answer to this question is no.
(3) Should the "unlawfulness" requirement be subject to principled exceptions?
The answer to this question is also no in my view.
(4) Application to this case
The appellants cannot be found liable to the respondents on the basis of the unlawful means tort.
(5) Did the Court of Appeal err in finding that the defendants had the required knowledge for the unlawful means tort?
My answer to this question is also no.
B. If the unlawful means tort is not available, are the appellants otherwise liable?
The trial judge made strong findings that the dissenting family member breached his fiduciary obligations as a director of
the family companies and the trial judge's award should be upheld on that basis.
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I would therefore dismiss the appeal with costs.

7
In order to sort out the scope of liability for causing loss by unlawful means, we must delve deeply into the rationale of
the tort and its place in the larger scheme of tort liability for causing economic harm. But first, I will briefly summarize the
facts and judicial history giving rise to the appeal.
II. Facts and Judicial History
A. Facts
8
Joyce Avenue Apartments Ltd. owned an apartment building in Moncton, New Brunswick. Joyce was owned by Lillian
Schelew and her four sons, Jeffrey, Michael, Bernard and Alan, through corporate entities. The respondents Bram Enterprises
Ltd. and Jamb Enterprises Ltd. each owned 40 percent of Joyce. The four Schelew brothers owned equal numbers of common
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shares and were directors of both corporations while Lillian held voting preferred shares in Bram. The remaining 20 percent
interest in Joyce was held by the appellant A.I. Enterprises Ltd., whose owner and sole director was the appellant Alan Schelew.
A.I. (effectively Alan) managed the building for a fee.
9
Joyce, as owner of the building, and Bram, Jamb and A.I., as the investors, entered into a syndication agreement. The
agreement contained a sale mechanism which gave a majority of the investors the right to sell the building subject to a right of
first refusal of any dissenting investor to purchase it at a professionally appraised value. Once the appraisal was obtained, the
investors wishing to sell were deemed to have made an irrevocable offer of sale in that amount to the dissenting investor. The
offer would remain open for 15 days: Syndication Agreement, s. 9.02 (A.R., vol II, at pp. 92-94).
10
The trouble started in the year 2000. The respondents, Bram and Jamb (in effect all of the family members except Alan
Schelew), wanted to sell the property but the appellants, A.I. and Alan Schelew, did not. The respondents gave notice to A.I.
under s. 9.02 of the Syndication Agreement and the building was appraised at $2.2 million. A.I. did not accept the deemed
offer within the prescribed time and the property was listed for sale. Over the next 16 months, the respondents dealt with four
potential purchasers but no sale was completed. The respondents allege that the sale was thwarted by a series of intentional
actions by the appellants, which form the basis of the claim against them for causing loss by unlawful means. Ultimately, about
two years after the first attempts to sell, A.I. bought the building for the appraised value of $2.2 million.
11
The respondents then sued the appellants. They claimed that, as a result of the appellants' wrongful conduct, the sale
had been substantially delayed and was for less money than they could have obtained from a third party purchaser. While the
respondents' statement of claim did not spell out the legal bases for the claim, the pre- and post-trial briefs alleged that the
appellants breached their obligations arising under the Syndication Agreement, that Alan Schelew had breached his fiduciary
duty as a director of Bram and Jamb by putting his interests ahead of those of the companies and that the appellants had
unlawfully interfered with economic relations.
B. Judicial History and the Parties' Positions on Appeal
(1) Court of Queen's Bench of New Brunswick, 2010 NBQB 245, July 22, 2010 (Dionne J.)
12
Dionne J. at trial found that the appellants' conduct amounted to interference by unlawful means and awarded damages
reflecting the difference between what A.I. paid and what could have been obtained but for the appellants' obstruction.
13 The trial judge focused on four of the appellants' acts: they misused the arbitration provisions of the Syndication Agreement
as a means of stalling the sale of the Joyce property; they advanced legally groundless defences for a "Notice of its first right
of refusal" which they had filed against the Joyce property; they subsequently filed an equally baseless certificate of pending
litigation against the property; finally, they denied entry to the Joyce property to prospective buyers. These acts had the effect
of "complicating, delaying, impeding and ultimately and for all intents and purposes completely obstructing and preventing"
the respondents' efforts to sell the property to third parties: para. 282 (A.R., vol. I, at p. 62).
14 All of this conduct was unlawful in the trial judge's view because it lacked any legal basis or justification. He found that
Alan Schelew's conduct in obstructing the sale also breached his fiduciary obligations as director of Bram and Jamb and that
A.I. had breached its obligations towards Bram and Jamb under the Syndication Agreement.
15 The trial judge rejected the appellants' submission that the harm to Bram and Jamb was merely an incidental effect of the
pursuit of their legitimate business interests. Rather, he found that the appellants "possessed actual intent to do whatever they
could to pursue the interest of A. I. Enterprises and that they were well aware that their actions would cause harm to Jam[b] &
Bram": para. 287. He concluded that but for the actions of the appellants, the respondents would have sold the Joyce property in
2001 for $2.58 million, an amount which was $380,000 more than the respondents received on the sale to A.I. in 2002. Factoring
in the real estate commission and pre-judgment interest, he fixed total damages at $183,061 for each plaintiff, plus costs.
(2) New Brunswick Court of Appeal, 2012 NBCA 33, 387 N.B.R. (2d) 215 (N.B. C.A.) (Robertson J.A., Bell and Green JJ.A.
Concurring)
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At trial, neither party drew the attention of the court to the decision of the House of Lords in OBG Ltd. v. Allan, [2007]
UKHL 21, [2008] 1 A.C. 1 (U.K. H.L.), a decision which extensively examined the proper scope of the economic torts in
general and of the unlawful means tort in particular. The decision was, however, placed before the Court of Appeal and, speaking
through Robertson J.A., the court carefully and fully examined the law in light of it and subsequent developments. While the
court took a considerably different view of the unlawful means tort than had the trial judge, it nonetheless dismissed the appeal.
17
The Court of Appeal noted that the unlawful means tort has been "in a state of flux" (para. 18) and that two opposing
views on the proper scope of the unlawful means component have stemmed from the OBG Ltd. decision. Lord Hoffmann, who
was in the majority on this point, adopted a narrow definition of "unlawful means" whereby only breaches of the civil law such
as a tort or breach of contract would suffice. The unlawful conduct would need to be actionable by the party against which it
was directed in order to give rise to liability: see OBG Ltd., at para. 49. Lord Nicholls of Birkenhead advocated a broader view,
according to which "unlawful means" included "common law torts, statutory torts, crimes, breaches of contract, breaches of
trust and equitable obligations, breaches of confidence, and so on": OBG Ltd., at paras. 150 and 155.
18
The Court of Appeal preferred Lord Hoffmann's narrow definition. The conduct of the appellants, while lacking any
legal justification, did not amount to a wrong actionable by the prospective purchasers. However, the Court of Appeal allowed
for principled exceptions to mitigate the rigidity of the narrow rule. The court crafted an exception, which covered this case,
in the following terms:
In my view, the intentional erection of self-help legal barriers, some of which are enforceable through statutory processes
not subject to prior judicial authorization, in circumstances where those barriers rest on rights fabricated with arguments
of sand, warrants redress under the tort of unlawful means (akin to the tort of abuse of legal process). [para. 9]
19

A.I. and Alan Schelew appeal from that decision.

(3) Parties' Positions
20

Before this Court, the parties take diametrically opposed views of the scope of the unlawful means tort.

21 The appellants urge us to adopt the position taken by a majority of the House of Lords, speaking through Lord Hoffmann
in OBG Ltd., at para. 49: "unlawful" means actionable by the third party (or that the act would be actionable but for the fact that
it did not cause the third party any loss). This approach may be described as the narrow view: it is premised on the tort having a
limited sphere of operation so that only actionable civil wrongs against the third party provide a basis for allowing the intended
victim to sue. The appellants also urge us to hold that the tort is only available to the plaintiff if the defendant's conduct causing
the injury does not give rise to another cause of action by the plaintiff against the defendant.
22
The respondents, on the other hand, urge us to adopt one of two alternative positions, both of which stake out a broader
role for the tort. The primary submission is that "unlawful means" is defined by a "broad bright-line rule" that an act is unlawful
if there exists a legal proceeding through which its legitimacy can be successfully challenged. Alternatively, the respondents
submit that we should adopt Lord Hoffmann's narrow formulation but hold, as did the Court of Appeal, that it is subject to
principled exceptions.
III. Analysis
A. What Is the Scope of Liability for the Tort of Causing Loss by Unlawful Means?
(1) What Sorts of Conduct Are Considered "Unlawful" for the Purposes of This Tort?
23
The unlawful means tort creates a type of "parasitic" liability in a three-party situation: it allows a plaintiff to sue a
defendant for economic loss resulting from the defendant's unlawful act against a third party. Liability to the plaintiff is based
on (or parasitic upon) the defendant's unlawful act against the third party. While the elements of the tort have been described
in a number of ways, its core captures the intentional infliction of economic injury on C (the plaintiff) by A (the defendant)'s
4

use of unlawful means against B (the third party): see H. Carty, An Analysis of the Economic Torts (2001), at p. 103; J. W.
Neyers, "Rights-based justifications for the tort of unlawful interference with economic relations" (2008), 28 L.S. 215; G. H.
L. Fridman, The Law of Torts in Canada (3rd ed. 2010), at pp. 773-75; P. H. Osborne, The Law of Torts (4th ed. 2011), at pp.
336-38; P. T. Burns and J. Blom, Economic Interests in Canadian Tort Law (2009), at p. 186. There is no dispute here that this
is an intentional tort; the focus of the dispute in this case is on the unlawful means element.
24
An old case will serve as an example. The defendant, the master of a trading ship, fired its cannons at a canoe that
was attempting to trade with its competitor, the plaintiffs' trading ship, in order to prevent it from doing so. The defendant was
held liable, Lord Kenyon being of the opinion that these facts supported an action: Tartelton v. McGawley (1794), 170 E.R.
153, Peake 270. The plaintiffs were able to recover damages for the economic injury resulting from the defendant's wrongful
conduct toward third parties (the occupants of the canoe) which had been committed with the intention of inflicting economic
injury on the plaintiffs.
25 The question of what sort of conduct constitutes the necessary unlawful means is important. It has been described as the
most important question concerning this tort: OBG Ltd., at para. 45, per Lord Hoffmann; H. Carty, An Analysis of the Economic
Torts (2nd ed. 2010), at p. 84. Giving the concept of "unlawful means" a "sound, economically relevant and judicially supported
interpretation" is "[t]he key to keeping the economic torts in harmony with contemporary legal values": No. 1 Collision Repair
& Painting (1982) Ltd. v. Insurance Corp. of British Columbia, 2000 BCCA 463, 80 B.C.L.R. (3d) 62 (B.C. C.A.), at para. 19
per Lambert J.A., dissenting, leave to appeal refused, [2001] 1 S.C.R. xv (note) (S.C.C.).
26
The scope of the unlawful means tort depends on the answers to three questions. First, does the unlawful conduct have
to be actionable by the person at whom it is immediately directed? In my view, the conduct must be an actionable civil wrong
or conduct that would be actionable if it had caused loss to the person at whom it was directed. Second, is there a requirement
that the unlawful means not be otherwise actionable by the plaintiff? I propose to answer this question "no". Third, should the
definition of "unlawful means" be subject to principled exceptions? I would also answer this question in the negative. While
the approach outlined by these answers leaves only a narrow scope for liability, my view is that it is most consistent with the
history and rationale of the tort as well as with its place in the modern scheme of liability for causing economic harm.
27
I will turn first to my understanding of these broader concerns and a review of the relevant law before returning to the
reasons for my conclusions.
(a) The Economic Torts and the Common Law
28
I will not dwell on the unfortunate state of the common law in relation to the unlawful means tort. As I noted earlier,
there is not even consensus about what it ought to be called. One leading scholar simply observed that "[t]he economic torts
[of which the unlawful means tort is one] are in a mess": H. Carty, "Intentional Violation of Economic Interests: The Limits
of Common Law Liability" (1988), 104 Law Q. Rev. 250, at p. 278. Careful review of the development of the unlawful means
tort reveals confusion, overlap and inconsistency: see, e.g., Carty, An Analysis of the Economic Torts (2nd ed.), at pp. 73-78;
P. Burns, "Tort Injury to Economic Interests: Some Facets of Legal Response" (1980), 58 Can. Bar Rev. 103, at pp. 145-48;
T. Weir, Economic Torts (1997), at pp. 36-43; L. L. Stevens, "Interference With Economic Relations — Some Aspects of the
Turmoil in the Intentional Torts" (1974), 12 Osgoode Hall L.J. 595, at pp. 617-19. At its core, however, the tort has two key
ingredients: intention and unlawfulness. The gist of the tort is the intentional infliction of economic harm by unlawful means.
29
The scope of the unlawful means tort should be understood in the context of the broad outlines of tort law's approach to
regulating economic and competitive activity. Several aspects of that approach support adopting a narrow scope for the unlawful
means tort: the common law accords less protection to purely economic interests; it is reluctant to develop rules to enforce fair
competition; it is concerned not to undermine certainty in commercial affairs; and the history of the common law shows that
tort liability, if unduly expanded, may undermine fundamental rights.
30
Potential liability for the unlawful means tort often arises when there are contingent economic interests at stake, such
as legitimate business expectations. Such interests, however, are at the margins of the traditional concerns of tort law. The first

5

point, therefore, is that tort law has traditionally accorded less protection to purely economic interests than to physical integrity
and property rights. As this Court stated in Pepsi-Cola Canada Beverages (West) Ltd. v. R.W.D.S.U., Local 558, 2002 SCC 8,
[2002] 1 S.C.R. 156 (S.C.C.), "[t]he law has never recognized a sweeping right to protection from economic harm": para. 72.
The unlawful means tort should not be viewed as providing that sort of "sweeping protection": see, e.g., S. Deakin, A. Johnston
and B. Markesinis, Markesinis and Deakin's Tort Law (7th ed. 2013), at p. 471; H. Carty, "The Economic Torts and English
Law: An Uncertain Future" (2006-2007), 95 Ky. L.J. 845, at p. 845; A. M. Linden and B. Feldthusen, Canadian Tort Law (9th
ed. 2011), at pp. 447-50; W. V. H. Rogers, Winfield and Jolowicz on Tort (18th ed. 2010), at pp. 859-60.
31
Second, the common law has traditionally been reluctant to develop rules about fair competition: OBG Ltd., at para.
56, per Lord Hoffmann. The common law in general, and tort law in particular, have been astute to assure "some elbow-room
[many would say much elbow-room] for the aggressive pursuit of self-interest": C. Sappideen and P. Vines, eds., Fleming's
The Law of Torts (10th ed. 2011), at para. 30.120. As Bowen L.J. put it in Mogul Steamship Co. v. McGregor, Gow & Co.
(1889), 23 Q.B.D. 598 (Eng. C.A.), at p. 614, aff'd (1891), [1892] A.C. 25 (U.K. H.L.), there can be no liability for a person
who has "done nothing more against the plaintiffs than pursue to the bitter end a war of competition waged in the interest of
their own trade". The same sentiment comes through in Lord Davey's speech in Allen v. Flood (1897), [1898] A.C. 1 (U.K.
H.L.), at p. 173: "The right which a man has to pursue his trade or calling is qualified by the equal right of others to do the
same and compete with him, though to his damage." More recently, Lord Nicholls acknowledged the common law's respect
for competition in OBG Ltd. where he wrote:
Competition between businesses regularly involves each business taking steps to promote itself at the expense of the
other.... Far from prohibiting such conduct, the common law seeks to encourage and protect it. The common law recognises
the economic advantages of competition. [para. 142]
32
This reluctance is directly relevant in this case. The trial judge found that the appellants intended to do "whatever
they could to pursue the interest of A I Enterprises and ... were well aware that their actions would cause harm to Jam[b] &
Bram": trial reasons, at para. 287. Although he went on to find that the harm caused was not incidental to the pursuit by the
defendants of their legitimate self-interest, this same conclusion could apply to a great deal of legitimate competitive activity
in the marketplace. That, it seems to me, suggests the need for a limited role for the unlawful means tort.
33
A third point also favours a limited role for this tort. The common law in the Anglo-Canadian tradition has generally
promoted legal certainty for commercial affairs. That certainty is easily put in jeopardy by adopting vague legal standards based
on "commercial morality" or by imposing liability for malicious conduct alone: see Deakin, Johnston and Markesinis, at pp.
472-73. The majority in Allen, for example, rejected the view that "malice" was a sufficient basis for liability on the basis that it
was too vague a notion to be applied by the courts: pp. 118-19, per Lord Herschell, and pp. 152-53, per Lord Macnaghten; see
also Deakin, Johnston and Markesinis, at p. 472; OBG Ltd., at para. 14, per Lord Hoffmann. Regulating commercial activity
should not, it has been said, depend on the "idiosyncrasies of individual judges": Mogul Steamship (H.L.), at p. 51, per Lord
Morris.
34
A final consideration supports a limited scope for this tort: the risk inherent in the economic torts generally that they
will undermine legislated schemes favouring collective action in, for example, labour relations and interfere with fundamental
rights of association and expression. At one time, the common law of tort was ready — and many would say overready — to
intervene to prevent economic coercion in the context of industrial disputes. The common law's approach in this area led to
legislative intervention to grant greater freedom to labour unions by enacting immunities to specific economic torts, in legislation
modelled on the U.K. Trade Disputes Act, 1906, 6 Edw. 7, c. 47, and successor legislation: Deakin, Johnston and Markesinis, at
p. 474; G. W. Adams, Canadian Labour Law (2nd ed. (loose-leaf)), at para. 11.340. Writing about the experience in England,
Deakin, Johnston and Markesinis observe that despite the intention underlying the creation of these immunities, the courts at
times expanded economic tort liability which had the effect of "'outflanking' the immunities provided by statute .... At times
it has seemed that the courts ... were engaged in a battle of wits with the parliamentary draftsman, to see which side could
develop the optimal formula for widening or for narrowing liability respectively": p. 474. This history draws attention to the risk
that expanded liability for the economic torts may be used to undermine legislative choices and perhaps even constitutionally
protected rights of expression and association: see, e.g., P. Elias and K. Ewing, "Economic Torts and Labour Law: Old Principles
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and New Liabilities" (1982), 41 Cambridge L.J. 321; B. Adell, "Secondary Picketing after Pepsi-Cola: What's Clear, and What
Isn't?" (2003), 10 C.L.E.L.J. 135. A narrow and clear definition of the scope of liability reduces this risk.
35

All of these factors, in my view, point to the wisdom of viewing the unlawful means tort as one of narrow scope.

(b) Rationale of the Unlawful Means Tort
36
As Hazel Carty wisely said, "the scope of this tort can only be established by clarifying its rationale so that there is a
principled definition of unlawful means": An Analysis of the Economic Torts (2nd ed.), at p. 102. Unfortunately, there is no
consensus about what that rationale is or should be. Scholars have remarked that there is no single unifying principle underlying
the economic torts generally and that the unlawful means tort in particular is "radically under-theorized": see, e.g., Deakin,
Johnston and Markesinis, at p. 473; Neyers, at p. 233; B. Kain and A. Alexander, "The 'Unlawful Means' Element of the
Economic Torts: Does a Coherent Approach Lie Beyond Reach?", in T. L. Archibald and R. S. Echlin, eds., Annual Review
of Civil Litigation, 2010 (2010), 33, at p. 162. Identifying the tort's rationale is therefore far from a straightforward task. But,
although there may be no clear rationale as a matter of historical fact, we can consider what rationale best reflects the modern
role that the tort should play in the broader scheme of civil liability.
37
There are several possible rationales for the tort but they are mostly variations on two themes: see, e.g., Neyers, at pp.
220-33, and Kain and Alexander, at pp. 162-74. The first — what I will call the "intentional harm" rationale — focuses on the
fact that harm has been intentionally inflicted. This rationale supports the creation of new tort liabilities in order to reach clearly
excessive and unacceptable intentional conduct: see, e.g., Carty, An Analysis of the Economic Torts (2nd ed.), at p. 104. The
second, and in my view the preferred rationale, focuses on extending an existing right to sue from the immediate victim of the
unlawful act to another party whom the defendant intended to target with the unlawful conduct. I will call this the "liability
stretching" rationale. The focus of the tort on this understanding is not on enlarging the basis of civil liability, but on allowing
those intentionally targeted by already actionable wrongs to sue for the resulting harm. On either rationale, the tort is, at its
core, a tort of intention. The main difference is that on the "intentional harm" rationale, the intention requirement is seen as the
main limitation on the potential scope of liability, whereas in the "liability stretching" rationale, the potential scope of liability
is limited by both the intention requirement and the more restrictive definition of the conduct which will support liability.
38

I will explain why I would not accept the first rationale and then turn to my reasons for preferring the second.

39
There are two versions of the "intentional harm" rationale, one bolder and the other more modest. The bolder version
sees the unlawful means tort as part of a broader pattern of liability for all intentionally inflicted harm: see, e.g., OBG Ltd., at
para. 153, per Lord Nicholls; P. Sales and D. Stilitz, "Intentional Infliction of Harm by Unlawful Means" (1999), 115 Law Q.
Rev. 411. By contrast, the modest version envisions a more limited role for the tort: it is not meant to sanction all intentional
infliction of economic harm but only conduct that is a flagrant abuse of the competitive process. On this view, the tort seeks to
maintain the integrity of the competitive process by curbing conduct that deserves to be called "cheating": Kain and Alexander,
at p. 171; S. Deakin and J. Randall, "Rethinking the Economic Torts" (2009), 72 Mod. L. Rev. 519, at p. 520.
40 The intentional harm rationale supports a broader understanding of the unlawful means requirement. Under this rationale,
the tortfeasor's conduct must rise to a level of wrongfulness that amounts to cheating or upsetting the fundamental rules of
market competition. Such conduct clearly encompasses torts and crimes but not conduct that is simply ultra vires or morally
objectionable. So, for example, Kain and Alexander, who would adopt a version of the fair competition rationale, propose that
"unlawful means" should extend to all conduct (both acts and omissions) that is forbidden by law whatever its source, regardless
of whether it is actionable: p. 178. The unlawfulness requirement exists mainly to provide some broad outer limit for the judicial
discretion to impose liability: see Carty, An Analysis of the Economic Torts (2nd ed.), at p. 104.
41 This understanding of the tort is attractive because it provides a principled explanation for why liability should be imposed
and one that accords with widely held views of commercial morality. While no person has a common law right to trade per se,
a person does have a general freedom to participate in the commercial and labour market and a legitimate expectation that the
basic rules of the game will be respected. To the extent that the defendant intentionally inflicts economic loss on the plaintiff
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through unlawful means which are clearly off-side those basic rules, the defendant gains an illegitimate advantage and causes
the plaintiff to suffer an unfair disadvantage.
42 However, for several reasons, I do not accept either the more modest or the bolder version of the intentional harm rationale.
Accepting either version would lead to an unwieldy concept of "unlawful means" and thus to undue uncertainty in commercial
affairs. Furthermore, the modest version of this rationale fails to account for a central feature of the unlawful means tort, namely
that it is a tort of intention. If the primary purpose of the tort were to uphold the institution of market competition, it would
be irrelevant whether the interference was intentional or negligent: see Neyers, at pp. 229-30. The more ambitious rationale
for the tort is inconsistent with two broad policies of the common law. As I outlined earlier, the common law generally prefers
a limited role for the economic torts in the modern marketplace. The more ambitious rationale is also inconsistent with the
unfailing refusal over many years of the courts in England and in common law Canada to adopt a prima facie tort which makes
actionable intentional and unjustifiable interference with economic interests even in the absence of unlawful means: see, e.g.,
Allen, at p. 121, per Lord Herschell; Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1
S.C.R. 452 (S.C.C.), at p. 469; OBG Ltd., at para. 145, per Lord Nicholls.
43
This brings me to the rationale I prefer. The liability stretching rationale sees the tort as extending civil liability without
creating new actionable wrongs. It thereby closes a perceived liability gap where the wrongdoer's acts in relation to a third
party, which are in breach of established legal obligations to that third party, intentionally target the injured plaintiff: Quinn v.
Leathem, [1901] A.C. 495 (U.K. H.L.), at pp. 534-35, per Lord Lindley; J. Eekelaar, "The Conspiracy Tangle" (1990), 106 Law
Q. Rev. 223, at pp. 225-26; Carty, An Analysis of the Economic Torts (2nd ed.), at pp. 103-04. The liability stretching rationale
underlies Lord Hoffmann's speech on behalf of the majority in OBG Ltd.: see paras. 46-48. It also commands considerable
(although far from unanimous) support among commentators: see, e.g., R. Podolny, "The Tort of Intentional Interference with
Economic Relations: Is Clarity Out of Reach?" (2012), 52 Can. Bus. L.J. 63, at pp. 77-78; H. Carty, "The Economic Torts in
the 21st Century" (2008), 124 Law Q. Rev. 641, at p. 672; Neyers, at pp. 231-33.
44
Why do I favour the liability stretching rationale? It provides a rational explanation for the expansion of tort liability
which rests on pre-existing causes of action. This type of expansion provides certainty because it establishes a clear "control
mechanism" on liability in this area of the law, consistent with tort law's reticence to intrude too far into the realm of competitive
economic activity: OBG Ltd., at para. 266, per Lord Walker of Gestingthorpe. In the words of Baroness Hale of Richmond in
OBG Ltd., it is "consistent with legal policy to limit rather than to encourage the expansion of liability in this area": para. 306. I
agree in general terms with Hazel Carty that "a narrow remit ... based on existing civil liability is the best policy": An Analysis
of the Economic Torts (2nd ed.), at p. 301.
45 This rationale of the tort supports a narrow definition of "unlawful means": the tort does not seek to create new actionable
wrongs but simply to expand the range of persons who may sue for harm intentionally caused by existing actionable wrongs
to a third party. Thus, criminal offences and breaches of statute would not be per se actionable under the unlawful means tort,
but the tort would be available if, under common law principles, those acts also give rise to a civil action by the third party and
interfered with the plaintiff's economic activity. For example, crimes such as assault and theft would be actionable by a third
party in the torts of trespass to the person and conversion. But other breaches of criminal or regulatory law will not give rise to
a civil action and there will be therefore no potential liability under the unlawful means tort. This approach avoids "tortifying"
the criminal and regulatory law by imposing civil liability where there would not otherwise be any: see OBG Ltd., at paras.
57 and 266. The two core components of the unlawful means tort are thus that the defendant must use unlawful means, in the
narrow sense, and that the defendant must intend to harm the plaintiff through the use of the unlawful means.
46

There are at least two objections to the liability stretching rationale, but I do not find either persuasive.

47
One objection is that this rationale cannot explain imposing liability in situations where the third party also suffers a
loss: see Neyers, at p. 232. This objection sees a gap in liability as arising only if A commits a wrong against B but the harm
is suffered only by C; the "gap" arises because neither B nor C has a claim. If filling that gap is the purpose of the unlawful
means tort, then it would be difficult to justify imposing liability in classic cases of the unlawful means tort, such as Tarleton,
where the third party also suffers harm and has a valid claim. My view, however, is that this objection is predicated on an unduly
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narrow understanding of the "gap" in liability. It is desirable to stretch liability even if other forms of action may be available.
Take Tarleton as an example. Both the occupants of the canoe and the competitor trading ship suffered harm, but they suffered
different and distinct harms. The occupants of the canoe suffered physical harm while the ship owners suffered economic harm
distinct from those physical injuries. Allowing recovery for only one type of loss would leave the other loss uncompensated for
no obvious reason. The liability stretching rationale, as I see it, justifies imposing liability in these circumstances.
48 The second potential objection to the liability stretching rationale is that it provides a cause of action even though no right
of the plaintiff has been engaged by the defendant's conduct: see Neyers, at p. 232. But the question is whether there ought to
be a right of recovery. The affirmative answer rests on the notion that a modest expansion of the range of persons who can sue
is justified where the breach of an existing duty to one party is intended to, and does, economically harm another.
49
I conclude that the best rationale for the unlawful means tort is "liability stretching", a rationale that favours a narrow
approach to the unlawful means requirement.
(c) Review of the Jurisprudence
50
The case law does not form a tidy package of consistent approaches. But on balance it favours a narrow approach to
the unlawful means requirement.
(i) England and Wales
51 The leading case on the unlawful means tort in England is the decision of the House of Lords in OBG Ltd. Lord Hoffmann,
for the majority, adopted a narrow definition of "unlawful means". The plaintiff will have a claim only where the wrong to the
third party would have been actionable at the instance of that third party: OBG Ltd., at para. 49. The only exception identified
by Lord Hoffmann to this narrow view was that the defendant would still be liable if the third party would have had an action
but for the fact that he or she had suffered no loss. This exception is tailored to capture facts where the loss is suffered by the
plaintiff rather than the third party, as where, for example, the defendant intimidates the third party into acting to the detriment
of the plaintiff. Lord Hoffmann added a further requirement to his definition of "unlawful means": the unlawful means must
interfere with the third party's "freedom to deal with the claimant": para. 51. The plaintiff must therefore have an economic
interest at stake in the interference by the defendant with the third party.
52
The majority in OBG Ltd. rejected the much broader view of unlawful means adopted by Lord Nicholls. On that wider
view, "unlawful means" comprise "all acts which a person is not permitted to do. The distinction is between 'doing what you
have a legal right to do and doing what you have no legal right to do'": para. 150, citing Lord Reid in Rookes v. Barnard,
[1964] A.C. 1129 (U.K. H.L.), at pp. 1168-69. "Unlawful means" include common law torts, statutory torts, crimes, breaches
of contract, breaches of trust and equitable obligations, breaches of confidence, and so on: para. 150. To this broad definition
of "unlawful means", Lord Nicholls added the requirement that the plaintiff must be harmed through the "instrumentality" of
the third party: paras. 159-60.
53
Less than a year after OBG Ltd., the House of Lords reconsidered the scope of "unlawful means", but this time in the
context of unlawful means conspiracy: Total Network SL v. Revenue & Customs, [2008] UKHL 19, [2008] 1 A.C. 1174 (U.K.
H.L.). The House of Lords distinguished the conspiracy tort from the unlawful means tort and held that a more flexible definition
of "unlawful means" was needed in the conspiracy context: paras. 44, 76-77 and 94. Their Lordships echoed the views of Lord
Nicholls in OBG Ltd. in noting that criminal conduct is "at the top end" of "the scale of blameworthy conduct": see para. 91,
per Lord Walker of Gestingthorpe.
(ii) Australia
54
While the position in Australia is not entirely settled, it is clear that the unlawful means tort will have at most a modest
role to play in that country. In its most recent case on the unlawful means tort, the High Court left open the question of whether
or not the independent tort of causing loss by unlawful means was even part of Australian law: Sanders v. Snell, [1998] H.C.A.
64, 196 C.L.R. 329 (Australia H.C.). Lower court decisions suggest that if the tort does exist, it exists in a narrow form similar
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to that articulated in OBG Ltd.: Canberra Data Centres Pty Ltd. v. Vibe Constructions (Act) Pty Ltd., [2010] ACTSC 20, 173
A.C.T.R. 33 (Australian Capital Territory S.C.), at para. 141; Hardie Finance Corp. Pty Ltd. v. Ahern (No. 3), [2010] WASC
403 (Australia S.C.) (AustLII); see also K. Barker et al., The Law of Torts in Australia (5th ed. 2012), at pp. 291 ff.
(iii) New Zealand
55
The unlawful means tort is more firmly established in New Zealand and a narrow approach is taken to the unlawful
means requirement: Van Camp Chocolates Ltd. v Aulsebrooks Ltd. [1984] 1 N.Z.L.R. 354 (C.A.). More recently, in Diver v.
Loktronic Industries Limited, [2012] NZCA 131 (NZLII), the New Zealand Court of Appeal adopted Lord Hoffmann's analysis
of the unlawful means tort in OBG Ltd., although this may not be the final word on the subject, as the analysis is brief and it
is not clear that the point was argued: see para. 100.
(iv) United States
56 The approach in several states of the United States departs markedly from the commonwealth jurisprudence. In many states,
liability is imposed where the defendant's conduct is "improper". In the several states that follow the Restatement of the Law,
Second: Torts 2d (1989), this is determined by reference to a combination of factors including the defendant's motive, the nature
of the plaintiff's interest, and the social value of the defendant's conduct: see §767. The lack of an "unlawful means" requirement
in most U.S. states has been criticized as creating commercial uncertainty, although this approach also has its defenders: H. S.
Perlman, "Interference with Contract and Other Economic Expectancies: A Clash of Tort and Contract Doctrine" (1982), 49
U. Chi. L. Rev. 61; compare J. C. Estes, "Expanding Horizons in the Law of Torts — Tortious Interference" (1974), 23 Drake
L. Rev. 341; see also L. Watkins, "Tort Law — Tortious Interference with Business Expectancy — A Trap for the Wary and
Unwary Alike" (2012), 34 U. Ark. Little Rock L. Rev. 619. Given the fundamentally different paths which Anglo-Canadian and
American tort law have taken on this subject, there is no need to examine the American jurisprudence in greater detail here. It
is sufficient to note that the feared dangers associated with a broad approach to this tort appear to have materialized.
(v) Canada
57
The position in the common law jurisdictions, as I read it, favours a narrow understanding of the unlawful means
requirement. I will examine first the previous decisions of this Court and then turn to the jurisprudence from Canadian appellate
courts.
58
There is only one decision of this Court dealing with the unlawful means tort, although the Court has also addressed the
unlawful means requirement in the context of unlawful means conspiracy and intimidation. I read this jurisprudence as being
consistent with a narrow approach to unlawful means in the unlawful means tort context.
59 The case addressing the unlawful means tort is I.B. of T.C.W. & H. of A., Local 213 v. Therien, [1960] S.C.R. 265 (S.C.C.).
Mr. Therien owned a small trucking business which loaned trucks and drivers to a construction company in British Columbia.
After the employees of the construction company unionized, Mr. Therien was told that he needed to join the union, which he did
not do. The union threatened to picket the construction company, which then decided to cease doing business with Mr. Therien.
Mr. Therien brought an action against the union for interference with business by illegal means. Locke J. held that the union's
threat to picket the employer was a breach of its obligation under the collective agreement to submit disputes relating to the
agreement to arbitration and of s. 21 of the Labour Relations Act, S.B.C. 1954, c. 17, which made it an offence for any person
to violate an obligation arising under a collective agreement. Locke J. held that "to ascertain whether the means employed were
illegal inquiry may be made both at common law and of the statute law" and concluded that both the union's breach of contract
and breach of statute constituted unlawful means: p. 280.
60
The intervener, the Attorney General of British Columbia, argues that the inclusion of statutory offences within the
scope of the unlawful means tort in Therien precludes the adoption of the narrow view of the tort. I do not think this is the
case for two reasons.
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61 First, it was not necessary to rely on the breach of statute in Therien: the conduct giving rise to the claim was also a breach
of the collective agreement between the union and the company employing Mr. Therien's firm: see pp. 283-84, per Cartwright
J. In any case, there was no analysis of the question whether unlawful means may include all breaches of statute.
62 Second, the comments in Therien about civil liability for breach of statute must be read in light of this Court's subsequent
jurisprudence about the interplay between statutory duties and civil causes of action: see, e.g., R. v. Saskatchewan Wheat Pool,
[1983] 1 S.C.R. 205 (S.C.C.); Edwards v. Law Society of Upper Canada, 2001 SCC 80, [2001] 3 S.C.R. 562 (S.C.C.); Odhavji
Estate v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263 (S.C.C.); Hill v. Hamilton-Wentworth (Regional Municipality) Police
Services Board, 2007 SCC 41, [2007] 3 S.C.R. 129 (S.C.C.). The law in this regard has evolved significantly since Therien and
the brief reference to breach of statute must be read in light of those developments. The position that I propose in relation to
the scope of unlawful means is consistent with this approach. A breach of statute will constitute unlawful means if it would
be otherwise actionable under the principles developed in these later cases. While this Court has held that the unlawful means
conspiracy tort continues to impose liability for breaches of statute, as I explain below, there is no need for consistency in the
unlawful means component of unlawful means conspiracy and of the tort of causing loss by unlawful means.
63 The Court has also considered the unlawful means requirement in the context of unlawful means conspiracy. In Gagnon v.
Foundation Maritime Ltd., [1961] S.C.R. 435 (S.C.C.), a shipbuilder refused to negotiate with an uncertified union. The union
responded by picketing which resulted in a work stoppage which was found to have been an unlawful strike. The shipbuilder
sued the union members responsible. A majority of the Court found them liable on the basis of unlawful means conspiracy,
reasoning that the means employed by the union were prohibited by statute: "... this of itself supplies the ingredient necessary
to change a lawful agreement which would not give rise to a cause of action into a tortious conspiracy, the carrying out of which
exposes the conspirators to an action for damages if any ensue therefrom": Gagnon, at p. 446, per Ritchie J.
64 This approach was also adopted in LaFarge. The case involved a conspiracy to prevent or unduly lessen competition in the
production of cement contrary to s. 32(1)(c) of the Combines Investigation Act, R.S.C. 1970, c. C-23. The plaintiff successfully
brought an action against the conspirators claiming damages for conspiracy to injure. The Court allowed the appeal of the
conspirators on the basis that they did not intend to injure the plaintiff but rather to advance their business interests. However,
Estey J. stated for the Court that "the conduct of the appellants, although not directed towards the plaintiff, was unlawful. They
have been convicted of offences in contravention of a federal statute and have been fined in company with their fellow accused in
the total sum of $432,000": LaFarge, at p. 472. The Court confirmed the LaFarge understanding of unlawful means conspiracy
in Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.), at pp. 984-90.
65
The scope of unlawful means has also arisen in the context of the tort of intimidation. Intimidation is committed when
the defendant threatens to commit an unlawful act and in so doing causes loss to the person threatened (two-party intimidation)
or to a third party (three-party intimidation). The tort of intimidation was recognized before the unlawful means tort fully in
its present form was well established: Fridman, at p. 765.
66 In Roman Corp. v. Hudson's Bay Oil & Gas Co., [1973] S.C.R. 820 (S.C.C.), the Court recognized the tort of intimidation,
though held that it was not available in that case as there had been no threat to use unlawful means: at pp. 829-30. The tort of
intimidation reached this Court again in the case of Central Canada Potash Co. v. Saskatchewan (Attorney General) (1978),
[1979] 1 S.C.R. 42 (S.C.C.). The Minister of Mineral Resources threatened to cancel the plaintiff's mineral leases if it did not
lower its potash production under regulations which on separate grounds were held to be ultra vires. Martland J. rejected the
plaintiff's claim in intimidation on the grounds that the Minister lacked the necessary intention for the tort. The Minister had not
acted unreasonably, let alone intentionally. Martland J. also distinguished between two-party and three-party intimidation. He
held that, unlike the three-party scenario, in a two-party intimidation case a mere threat to breach a contract could not ground
liability because the plaintiff should be left to the remedies available under the contract: Central Canada Potash, at p. 87. This
Court reiterated the application of the intimidation tort to both two-party and three-party situations in Pepsi-Cola, at para. 113.
67
The Court has clearly taken a different approach to "unlawful means" in the context of unlawful means conspiracy and
intimidation than I propose to adopt in the context of the unlawful means tort. For example, liability based on all breaches of
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statute is more clearly established in the context of the unlawful means conspiracy tort. Not only Gagnon but also LaFarge
involved liability in the unlawful means conspiracy tort for breaches of statute. Does this suggest that a broader approach should
also be followed in the unlawful means tort? In my view, it does not.
68 While the economic torts may sometimes develop along parallel lines, they have distinct historical roots and roles to play in
the regulation of the modern marketplace. So, for example, this Court in Central Canada Potash accepted the proposition that a
narrower definition of "unlawful means" applies in the two-party intimidation tort than in the three-party intimidation tort. This
suggests that there is no general requirement of consistency in the elements of the economic torts. Similarly, the House of Lords
accepted the need for different definitions of "unlawful means" for the unlawful means and conspiracy torts in Total Network.
As Lord Mance put it, "the two torts are different in their nature, and the interests of justice may require their development on
somewhat different bases": at para. 123. This same point was made recently by Goudge J.A. on behalf of the Ontario Court of
Appeal, who stated that "these two economic torts [i.e. the unlawful means and conspiracy torts] have evolved separately, and
thus each ha[s] developed [its] own concept of unlawful conduct": Agribrands Purina Canada Inc. v. Kasamekas, 2011 ONCA
460, 106 O.R. (3d) 427 (Ont. C.A.), at para. 34; see also R. Stevens, Torts and Rights (2007), at p. 297. Moreover, it may well
be that the presence of an agreement in the tort of conspiracy justifies a different and broader definition of "unlawful means"
for the tort of "unlawful means" conspiracy than is appropriate for the unlawful means tort. This is illustrated by the Court's
retention, although as an anomaly, of the so-called predominant purpose conspiracy tort on the basis that the fact of agreement
between conspirators (or "combination") could itself justify imposing liability: see, e.g., LaFarge, at pp. 471-72, per Estey J.
69
I conclude that it is not necessary to seek identical treatment of the unlawful means component for all of the torts of
which it is a requirement. The Court has not insisted on this uniformity in the past and there are reasons of principle that support
different approaches in different contexts. Of course, my reasons in this case are confined to the unlawful means tort and nothing
I have said should be taken as opining on the elements of other torts which are not before us for decision in this case.
70
To conclude the review of this Court's jurisprudence, it does not settle the point before us for decision and the Court has
not addressed the unlawful means requirement in this context since Therien.
71 The unlawful means tort has been addressed by many appellate courts across the country: see, e.g., Gershman v. Manitoba
(Vegetable Producers' Marketing Board) (1976), 69 D.L.R. (3d) 114 (Man. C.A.); Conway v. Zinkhofer, 2008 ABCA 392 (Alta.
C.A.); Polar Ice Express Inc. v. Arctic Glacier Inc., 2009 ABCA 20, 446 A.R. 295 (Alta. C.A.); R.L.T.V. Investments Inc. v.
Saskatchewan Telecommunications, 2009 SKCA 83, 331 Sask. R. 78 (Sask. C.A.), leave to appeal refused, [2010] 1 S.C.R. xiv
(note) (S.C.C.). In decisions that address the unlawful means component, there has been a general trend towards a narrower
understanding of it. Earlier cases such as Reach M.D. Inc. v. Pharmaceutical Manufacturers Assn. of Canada (2003), 65 O.R.
(3d) 30 (Ont. C.A.), had advanced a broad definition of "unlawful means" that included any act the defendant "is not at liberty
to commit": paras. 50-52, citing Lord Denning M.R. in Torquay Hotel Co. v. Cousins (1968), [1969] 1 All E.R. 522 (Eng. C.A.),
at p. 530. However, Reach has been narrowed by subsequent decisions: Drouillard v. Cogeco Cable Inc., 2007 ONCA 322, 86
O.R. (3d) 431 (Ont. C.A.), at paras. 22-24; Conversions by Vantasy Ltd. v. General Motors of Canada Ltd., 2006 MBCA 69,
205 Man. R. (2d) 131 (Man. C.A.), at paras. 31-33, leave to appeal refused, Conversions by Vantasy Ltd. v. General Motors of
Canada Ltd., [2007] 1 S.C.R. viii (note) (S.C.C.); Correia v. Canac Kitchens, 2008 ONCA 506, 91 O.R. (3d) 353 (Ont. C.A.),
at para. 107; O'Dwyer v. Ontario Racing Commission, 2008 ONCA 446, 293 D.L.R. (4th) 559 (Ont. C.A.), at paras. 57-59.
The Ontario Court of Appeal has confirmed that it "has now opted for the Lord Hoffmann side of the debate" in OBG Ltd. and
adopted the narrow definition of "unlawful means": see Alleslev-Krofchak v. Valcom Ltd., 2010 ONCA 557, 322 D.L.R. (4th)
193 (Ont. C.A.), at paras. 57 and 63, leave to appeal refused, [2011] 1 S.C.R. xi (note) (S.C.C.); Agribrands Purina, at para. 33;
although compare Barber v. Vrozos, 2010 ONCA 570, 322 D.L.R. (4th) 577 (Ont. C.A.), at para. 58. Therien does not appear
to have been addressed in any of these decisions.
72 I conclude my review by noting the fundamentally different approach which the civil law of Quebec takes to this problem.
It offers what is perhaps a more straightforward analysis under the doctrine of "abuse of rights": see Barrette c. Ciment du StLaurent inc., 2008 SCC 64, [2008] 3 S.C.R. 392 (S.C.C.), at para. 24. This doctrine is rooted in the Civil Code of Québec, S.Q.
1991, c. 64, which provides in art. 6 that "[e]very person is bound to exercise his civil rights in good faith" and in art. 7 that
"[n]o right may be exercised with the intent of injuring another".
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73 The civil law of Quebec thus goes farther than the Anglo-Canadian unlawful means tort: under the civil law, liability may
be imposed on the defendant for conduct which is otherwise lawful but which is done with the intent to injure the plaintiff or in
a manner inconsistent with the social ends of that right: J.-L. Baudouin and P.-G. Jobin, Les obligations (7th ed. 2013), by P.-G.
Jobin and N. Vézina, at paras. 156-58. It may well be that the conduct of the appellants in this case would have constituted an
abuse of their rights as property manager and the case could thus have been resolved on these grounds under civil law. However,
the common law has taken a very different path.
(d) Conclusion Regarding the Unlawfulness Requirement
74
In light of the examination of the jurisprudence in this country and comparable common law jurisdictions, the trend
of authority is towards a narrow definition of "unlawful means". In addition to being consistent with precedent, this approach
is also in my view desirable in principle. Restricting unlawful means to acts that would give rise to civil liability to the third
party (or would do so if the third party suffered loss from them) provides a coherent and rational basis for the development of
the unlawful means tort. The limitation of unlawful means to actionable civil wrongs provides certainty and predictability in
this area of the law, since it does not expand the types of conduct for which a defendant may be held liable but merely adds
another plaintiff who may recover if intentionally harmed as a result of that conduct. While details relating to the scope of what
is "actionable" may need to be worked out in the future, the basic contours of liability would be clear: see Alleslev-Krofchak, at
para. 63. This approach does not risk "tortifying" conduct rendered illegal by statute for reasons remote from civil liability: see
OBG Ltd., at paras. 57 and 152. The narrow definition of "unlawful means", in short, keeps tort law within its proper bounds.
75 There are of course arguments to the contrary. I concede that it may in some cases be artificial to limit the plaintiff's recovery
by reference exclusively to factors that relate to the defendant's liability to the third party. For example, a statutory immunity
might be intended to shield the defendant from liability to the third party for reasons which have nothing to do with the plaintiff:
see Deakin and Randall, at p. 545. Looked at from another perspective, however, it is unjust to impose liability on the defendant
in such a scenario, since he or she would have not committed a legal wrong. The narrow definition of "unlawful means" may
also be criticized as unduly narrow for excluding crimes: see OBG Ltd., at para. 152, per Lord Nicholls; Total Network, at paras.
90-94, per Lord Walker. This exclusion, however, is much less sweeping than it may at first appear, given that many crimes,
such as assault or theft, are also tortious. Other crimes, such as bribery, may still be actionable under the tort of unlawful means
conspiracy: see P. W. Lee, "Causing Loss by Unlawful Means", [2011] S.J.L.S. 330, at p. 349 (fn. 115). The possibility that
immoral or malicious conduct may not be remediable through the economic torts in some cases is simply a consequence of the
Anglo-Canadian conception of the limited role of the common law and is a price worth paying for certainty in this area.
76 I conclude that in order for conduct to constitute "unlawful means" for this tort, the conduct must give rise to a civil cause
of action by the third party or would do so if the third party had suffered loss as a result of that conduct.
(2) Is the Tort Available Only if There Is no Other Cause of Action Available to the Plaintiff Against the Defendant in Relation
to the Alleged Misconduct?
77 The appellants urge us to hold that the unlawful means tort, because it has a gap-filling function, should only be available
where the defendant's conduct does not provide the plaintiff with any other cause of action against the defendant. This was the
view of the Court of Appeal in this case and this view has also been adopted by the Ontario Court of Appeal and followed by other
Canadian courts. For example, in Correia, the unlawful means alleged by the plaintiff were directly actionable in negligence
against one of the defendants and in Alleslev-Krofchak, the unlawful means were directly actionable in defamation and for this
reason, the plaintiffs' claims for causing loss by unlawful means failed: see also Westcoast Landfill Diversion Corp. v. Cowichan
Valley (Regional District), 2009 BCSC 53, 55 M.P.L.R. (4th) 208 (B.C. S.C.), at paras. 379-87; 0856464 B.C. Ltd. v. TimberWest
Forest Corp., 2012 BCSC 597, 89 C.B.R. (5th) 235 (B.C. S.C.), at para. 47; Canuck Security Services Ltd. v. Gill, 2013 BCSC
893 (B.C. S.C.), at paras. 188-89. On this view, the tort exists "to fill a gap where no action could otherwise be brought for
intentional conduct that caused harm through the instrumentality of a third party": Correia, at para. 107. The question is whether
we should accept this limitation on the scope of the unlawful means tort. My view is that, for several reasons, we should not.
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78 This limitation seems to me to be wrong in principle. The gist of the tort is the targeting of the plaintiff by the defendant
through the instrumentality of unlawful acts against a third party. It is that conduct by the defendant which gives rise to liability
quite apart from conduct that may be otherwise actionable by the plaintiff. Moreover, general principles of tort liability accept
concurrent liability and overlapping causes of action for distinct wrongs suffered by the plaintiff in respect of the same incident:
see, e.g., Central & Eastern Trust Co. v. Rafuse, [1986] 2 S.C.R. 147 (S.C.C.). Finally, and as I explained earlier, this limitation
is premised on an unduly narrow understanding of the "gap-filling" function of the tort. A gap need not be a void.
79
I do not read Central Canada Potash as being contrary to this conclusion. That was a two-party intimidation case and
the Court held that the plaintiff could not succeed on the intimidation claim because it was "a party to the contract which it
says was threatened to be breached ... and would have been entitled to pursue its contractual remedies had that contract been
illegally breached": p. 87, per Martland J. for the Court. However, the Court distinguished two-party intimidation from threeparty intimidation and made it clear that the rationale for its holding was limited to two-party cases arising from threats to
breach a contract between those two parties: pp. 87-88. The underpinning for the Court's holding does not apply to a threeparty unlawful means action.
80
The "not otherwise actionable" requirement is not consistent with the majority view in OBG Ltd. and can be awkward
to apply in practice. In OBG Ltd., Lord Hoffmann accepted that it would be possible for there to be concurrent liability for
inducing breach of contract and causing loss by unlawful means, as where the defendant threatens to break his or her contract
with the third party in order to convince the third party to breach a separate contract with the plaintiff. Such a scenario might
trigger liability both for the tort of inducing a breach of contract and the unlawful means tort, a result which is inconsistent with
the "not otherwise actionable" requirement: see OBG Ltd., at para. 21. In addition, the "not otherwise actionable" requirement
could give rise to some nice questions about whether some other cause of action that might be available to the plaintiff provides
an adequate remedy for the loss.
81
Finally, this limitation is not necessary to ensure that the unlawful means tort is kept within its proper bounds. The
restrictions on the "unlawful means" and intention components of the unlawful means tort that I propose mean that it will rarely,
if ever, be more advantageous to a plaintiff to plead the unlawful means tort rather than another available cause of action.
82
I would therefore not limit liability for the unlawful means tort to situations in which the defendant's conduct is not
otherwise actionable by the plaintiff.
(3) Should the "Unlawfulness" Requirement Be Subject to Principled Exceptions?
83
The Court of Appeal, while adopting a narrow view of the unlawful means requirement, held that it must be subject to
principled exceptions. The court found that this case falls within such an exception because the appellants' conduct was akin
to the tort of abuse of process. As Robertson J.A. put it for the court, "the intentional erection of legal barriers, some of which
are enforceable through statutory processes not subject to prior judicial authorization, in circumstances where those barriers
rest on rights fabricated with arguments of sand" falls within the ambit of the unlawful means tort: para. 82. This approach was
intended to provide judges with some "wiggle room" to respond "adequately" to unanticipated factual scenarios or changing
circumstances: para. 81.
84
I respectfully disagree with this approach and would hold that there are no exceptions to the scope of liability which I
propose for the unlawful means tort.
85
My difficulty with the "principled exception" approach is that I cannot, with respect, find any principle on which it is
based. Providing trial judges with "wiggle room" to deal "adequately" with cases that do not fall within the scope of the tort's
liability simply confers an unstructured judicial discretion to do what appears to the particular judge to be just in the particular
circumstances. This to me is the antithesis of a principled approach and, if adopted, it would largely undercut the efforts to give
a certain and narrow ambit to the tort. Allowing for exceptions without clearly outlining the principles to guide the development
of the law invites the danger of ad hoc decisions tailored to achieve a vision of commercial morality — precisely the danger
which the unlawful means requirement is meant to avoid.
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86
I conclude that for the purposes of the unlawful means tort, the defendant's means are "unlawful" if they support a civil
action for damages or compensation by the third party, or would do so except for the fact that the third party did not suffer any
loss as a result of the defendant's acts. There is no requirement that these acts not be otherwise actionable by the plaintiff against
the defendant and there are no exceptions to the scope of the liability imposed by this approach.
87
In Lord Hoffmann's reasons in OBG Ltd., he added a further requirement to the unlawful means tort, namely that the
unlawful means employed must interfere with the third party's freedom to deal with the plaintiff: paras. 51-54. Lord Hoffmann
held that without such a limitation, "there is a danger that it will provide a cause of action based on acts which are wrongful only
in the irrelevant sense that a third party has a right to complain if he chooses to do so": para. 56. This additional requirement
has not been included in the formulation of the tort adopted by Canadian appellate decisions that otherwise approve of Lord
Hoffmann's approach to the unlawful means tort, although the point was not specifically at issue in those cases: see Correia,
O'Dwyer, and Alleslev-Krofchak. It has also been roundly criticized by commentators: see Carty, An Analysis of the Economic
Torts (2nd ed.), at pp. 97-98; Kain and Alexander, at pp. 181-82; Deakin and Randall, at pp. 548-49. Respectfully, I do not find
this additional requirement helpful in outlining the proper bounds of the unlawful means tort. This requirement is not supported
either by the authorities or by the rationale for imposing liability. Whether the unlawful means interfere with the plaintiff's
right to deal with the injured third party or with some other party, the fact that the defendant aims at the plaintiff provides a
sufficient nexus between the unlawful means and the interests of the plaintiff to justify imposing liability. Rather than resort to
this additional "freedom to deal" qualification, I prefer to limit the scope of the unlawful means tort through a narrow approach
to both the unlawful means component, as discussed above, and the intention component, as discussed below.
(4) Application to This Case
88
The Court of Appeal concluded that there was no wrong that would be actionable by the third party (the prospective
purchasers) against the appellants, and the respondents do not point to one: at paras. 79 and 83.
89

Accordingly, I conclude that the appellants cannot be found liable to the respondents on the basis of the unlawful means tort.

(5) Did the Court of Appeal Err in Finding That the Defendants Had the Required Knowledge for the Unlawful Means Tort?
90
The trial judge found that the appellants had unlawfully interfered with the sale of the property in various ways. The
appellants contend, however, that none of this activity can sustain liability because there was no proof that they had appropriate
knowledge of the existence of any business relationship between the respondents and prospective purchasers. The appellants
submit that they must be shown to have had actual knowledge of the relationship between prospective purchasers, such as
Greenarm Developments Ltd., and the respondents and that the record does not support such a finding.
91
Given my conclusion that the unlawful means tort was not available to the respondents in this case, it is not strictly
speaking necessary to address this issue. However, it will be helpful to do so.
92

In my opinion, the appellants' submission is premised on a faulty view of the elements of the unlawful means tort.

93
I do not agree with the Court of Appeal that the existence of a valid business relationship between the plaintiff and the
third party and the defendant's knowledge of that relationship are essential elements of the unlawful means tort. The inclusion
of these elements in my view flows from confusion between the unlawful means tort and the tort of inducing breach of contract.
It is now commonly accepted that for the latter, the plaintiff must prove that the defendant actually understood that he or she
was procuring a breach of contract: see, e.g., OBG Ltd., at para. 39, per Lord Hoffmann. The position is different, however,
in the unlawful means tort, the focus of which is unlawful conduct that intentionally harms the plaintiff's economic interests.
There need be no contract or even other formal dealings between the plaintiff and the third party so long as the defendant's
conduct is unlawful and it intentionally harms the plaintiff's economic interests. In this case, it was more than sufficient that the
appellants were shown to know that "various persons were negotiating with the majority of investors" (C.A. reasons, at para.
75) for the purchase of the premises and that the allegedly unlawful acts were committed with the intention to cause economic
harm to the respondents.
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94
It may be helpful to add a few words about the intention requirement for the unlawful means tort, given that there is
some confusion about it: see Carty, "The Economic Torts in the 21st Century", at pp. 658-59; Podolny, at pp. 79-80; Kain and
Alexander, at p. 135; Osborne, at pp. 336-37.
95 The Court of Appeal of England in Douglas v. Hello! Ltd., [2005] EWCA Civ 595, [2005] 4 All E.R. 128 (Eng. C.A.), one
of the appeals heard with OBG Ltd., identified five types of intention which might be relevant in this context: (a) an intention to
cause economic harm to the claimant as an end in itself; (b) an intention to cause economic harm to the claimant because it is a
necessary means of achieving an end that serves some ulterior motive; (c) knowledge that the course of conduct undertaken will
have the inevitable consequence of causing the claimant economic harm; (d) knowledge that the course of conduct will probably
cause the claimant economic harm; (e) knowledge that the course of conduct undertaken may cause the claimant economic
harm coupled with reckless indifference as to whether it does or not: para. 159. In my opinion, the first two of these species
of intention represent the core intention required for the unlawful means tort. They describe cases in which the tortfeasor is
"aiming at" or "targeting" the plaintiff: see Carty, "The Economic Torts in the 21st Century", at p. 654. This is the approach
favoured by the majority of commentators as well as by the cases: see, e.g., Carty, An Analysis of the Economic Torts, at pp.
80-82; Podolny, at p. 70; Kain and Alexander, at pp. 181-82; Correia, at para. 101. It is the intentional targeting of the plaintiff
by the defendant that justifies stretching the defendant's liability so as to afford the plaintiff a cause of action. It is not sufficient
that the harm to the plaintiff be an incidental consequence of the defendant's conduct, even where the defendant realizes that it is
extremely likely that harm to the plaintiff may result. Such incidental economic harm is an accepted part of market competition.
96

Goudge J.A. put this point aptly in Alleslev-Krofchak, where he summarized the House of Lords' discussion in OBG Ltd.
intentional interference with economic relations requires that the defendant intend to cause loss to the plaintiff, either as
an end in itself or as a means of, for example, enriching himself. If the loss suffered by the plaintiff is merely a foreseeable
consequence of the defendant's actions, that is not enough. [para. 50]

97 In my view, this narrow approach to intention is consistent both with the policy concerns relevant to this area of law as well
as the underlying "liability stretching" rationale for the tort. It is an important safeguard against attaching liability to vigorous
but lawful competitive behaviour. Economic harm to a competitor is often a foreseeable consequence of such behaviour. Mere
foreseeability of such harm does not meet the requirement for intention in the unlawful means tort.
B. If the Unlawful Means Tort Is Not Available, are the Appellants Otherwise Liable?
98
Given the conclusion I have reached on the question of liability for the unlawful means tort, I have to confront the final
issue: Did the respondents establish liability for breach of fiduciary duty and is that issue properly before us?
99
In my view, they did and it is. Alan Schelew was a director of both of the respondent corporations. The record is clear
that he breached his fiduciary duty to the respondent corporations to act in good faith in the interests of the corporations and
the point was argued before us.
100
As the Court of Appeal noted, the respondents did not plead breach of fiduciary duty in their statement of claim: para.
10. However, the same may be said about all other causes of action. The pleading was purely factual and did not set out any
legal basis for the claim for relief. However, the alleged breaches of fiduciary duty were clearly live issues at the trial as is
apparent from the respondents' pre- and post-trial briefs.
101 Contrary to the conclusion of the Court of Appeal, the trial judge made numerous clear and specific findings with respect
to Alan Schelew's breach of his fiduciary obligations to the respondent companies of which he was a director. Examples include:
• At paras. 233-34, the trial judge found that by attempting to invoke the arbitration process, Alan Schelew had acted in
a way that violated his obligations as a director of Bram and Jamb;
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• At paras. 243 and 247-48, the trial judge found that the appellant's defence, long after there was any legal basis to do so,
of a "Notice of its first right of refusal" which they had registered against the property was a tactic that had no lawful basis
and which was a "blatant breach of [Alan Schelew's] fiduciary obligations as director in Jamb and Bram";
• At para. 254, the trial judge concluded that the appellants' filing of a "second encumbrance" against the property, this
time a certificate of pending litigation, based on the "bogus" arbitration process was another "illegitimate and unjustified
measure" that constituted a further breach of Alan Schelew's fiduciary duty to Bram and Jamb;
• At paras. 262-65, the trial judge found that Alan Schelew's role in impeding access to the building by a potential purchaser
was in breach of fiduciary duties to Bram and Jamb;
• At paras. 270-71, the trial judge found that "Alan [Schelew] ... would in fact take whatever steps were necessary to
prevent the sale of 99 Joyce to anyone other than himself" and that he "was resolved in not letting his director's fiduciary
duties in Bram and Jamb interfere in his plan".
102
The fiduciary duty point was argued in this Court. The appellants submitted, in my view correctly, that the trial judge
made numerous specific findings with respect to Alan Schelew's breach of his fiduciary obligations to the respondents. These
submissions were in support of their position that this excluded their liability for the unlawful means tort because the wrong
was otherwise actionable by the respondents: A.F., at para. 87. The respondents submitted that if Alan Schelew breached his
fiduciary duty and these breaches were sufficient for the trial judge to have issued judgment on that basis, then it is open to
this Court to affirm the judgment against Alan Schelew on that basis. As the respondents put it, "[t]he Appellants cannot assert
the findings of the trial judge were sufficient to ground liability for breach of fiduciary duty, while at the same time trying to
escape liability from same": R.F., at para. 125.
103

I agree with the respondents on this point.

104
No one disputes that Alan Schelew had a fiduciary duty as a director of Bram and Jamb. Although there was a certain
conflict of interest inherent between that role and his role, through his company A.I., as building manager, it cannot be suggested
that this permitted him to take groundless legal steps to obstruct the sale in order to further his personal interests.
105
The trial judge's assessment of damages is not challenged on appeal. The breaches of fiduciary duty are precisely
the same acts which the trial judge found to constitute the unlawful means for the purposes of the unlawful means tort. The
breaches of fiduciary duty resulted in Alan Schelew's company, A.I., acquiring Bram and Jamb's units under the Syndication
Agreement as well their shares in Joyce. The trial judge found as a fact that but for Alan Schelew's conduct, the building would
have been sold to a third party for $2.58 million: para. 327. Whether the compensation is viewed as being aimed at restoring
the respondents' loss or requiring the appellants to disgorge the gain obtained by Alan Schelew's breach of fiduciary duty, the
assessment of compensation remains the same. While the appellant, A.I., was not a fiduciary, Alan Schelew was its sole director
and shareholder and it is therefore liable for knowing assistance in the breach of fiduciary duty and knowing receipt of the
proceeds of the breach: see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters' Law of Trusts in Canada (4th ed.
2012), at pp. 516-23.
IV. Disposition
106

I would dismiss the appeal with costs.
Appeal dismissed.
Pourvoi rejeté.
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Newbould J.:
1
The plaintiff ("Callidus") moves for summary judgment on a guarantee made by the defendant Jeffery McFarlane of
obligations of Xchange Technology Group LLC and companies related to it ("XTG") and to enforce a mortgage given by Mr.
McFarlane in support of his guarantee.
2 The documentation in this case is not without its complexities. Callidus says that Mr. McFarlane is liable for US $3million
plus interest and the costs of enforcing its security. Mr. McFarlane says that it has valid defences and that there is no basis for
summary judgment. For the reasons that follow, Callidus is entitled to summary judgment as requested.
Factual background
3
Mr. McFarlane is the former President and CEO of XTG. Historically, XTG obtained traditional operating capital and
financing from Royal Bank of Canada and then PNC Bank under various credit facilities. On October 11, 2012, Callidus
purchased XTG's then outstanding debt to PNC Bank pursuant to an Amended and Restated Loan Agreement. Callidus paid
US $11.6 million for the purchase of the XTG debt and charged a facility fee of US $2.25 million. In contrast to the Royal Bank
of Canada and PNC Bank, Callidus is a high risk distressed debt lender with substantially higher interest rates.
4
Callidus obtained a guarantee from Mr. McFarlane of all obligations of XTG to Callidus limited to US$3 million plus
interest at the rate in the XTG loan agreement plus costs of enforcing the guarantee.
5
XTG went into default under its loan agreement with Callidus. It blames Callidus for this. XTG entered into negotiations
in June 2013 with Callidus for a forbearance agreement to avoid immediate enforcement upon the XTG debt. In conjunction
with those negotiations, the limited guarantee was amended again on June 6, 2013. It is the language of the amended guarantee
("Guarantee") that is in issue.
6 Mr. McFarlane's affidavit states that he was alarmed by Callidus' lending tactics and practices and was particularly alarmed
by Callidus' high fees and accumulating charges. As a result, he insisted that he would not be responsible for any portion of
the XTG debt that arose from Callidus' fees, past or future and the Guarantee was amended to reflect that concern. He was not
cross-examined on this part of his affidavit.
7

The Guarantee as amended thus provided::

1

2.1 The undersigned ("Guarantor") hereby jointly and severally (if more than one) guarantees payment to the Lender, upon
demand therefore being made upon the undersigned, of all Obligations (as defined in the Loan Agreement) now or at any
time and from time to time hereafter due or owing to the Lender from or by the Borrowers or by any successor of the
Borrowers, excluding however the $2,250,000 Facility Fee as defined in the Loan Agreement or any forbearance fee
charged by Lender in connection with any forbearance agreement with Borrowers, limited to the lesser of:
x) the Limited Principal Amount [$3 million] or
y) provided that Guarantor is in compliance with the terms of the letter agreement dated June 6, 2013, by which
Guarantor suspended and relinquished powers and authorities over the Borrowers ("Letter Ceding Authority"), the
Deficiency Amount,
in each case as defined below, plus interest thereon at the rate of interest applicable to such Obligations (or the applicable
rates of interests if different rates of interest apply to different parts of such obligations), from and including the date of
demand until payment, and legal or other costs, charges and expenses. [Emphasis added]
8

Deficiency Amount is defined as:
...the amount of the Obligations, excluding however the $2,250,000 Facility Fee as defined in the Loan Agreement
or any forbearance fee charged by Lender in connection with any forbearance agreement with Borrowers, that remains
outstanding at the end of the Collateral Liquidation Period.
[Emphasis added]

9
Apart from the facility fee of US $2.25 million, there were two further forbearance fees later charged by Callidus of US
$250,000 each so that the total fees Mr. McFarlane was not responsible for were US $2.75 million.
10 On July 26, 2013 Callidus issued a demand for payment to XTG on all loan facilities. The letter was also addressed to Mr.
McFarlane as a guarantor of the loans and stated that notice was being given to the borrowers and the guarantors that multiple
events of default had occurred and were continuing.
11
On August 3, 2013, Callidus, XTG, and McFarlane, as guarantor, entered into a Forbearance Agreement. Under the
Forbearance Agreement:
(a) Callidus extended the time period for enforcement of the XTG debt to August 15, 2013;
(b) Callidus charged a forbearance fee of US $250,000, which was then added to the XTG debt;
(c) XTG and Mr. McFarlane provided a very broad release to Callidus that provided that they had no defences, set-offs or
counterclaims with respect to the XTG loans and no causes of action against Callidus.
12
Also on August 3, 2013 Mr. McFarlane signed a letter to Callidus in which he confirmed that he had relinquished his
powers as an officer and director of XTG and that those powers could be carried out by Mr. Alan Rupp, the CFO of XTG.
13
Following expiry of all forbearance periods under the Forbearance Agreement, Callidus applied to the Ontario Superior
Court of Justice for the appointment of Duff & Phelps Canada Restructuring Inc. as receiver of XTG and the order was made
by Justice Morawetz (as he then was) on October 29, 2013. The order authorized the receiver to accept a stalking horse asset
purchase agreement which contained a credit bid for the assets of XTG by a nominee numbered company owned by Callidus
and provided for a sales process to be undertaken by the receiver. The order provided that if a superior bid was not received and
accepted by the receiver within the time for the sales process, the receiver was entitled to complete the stalking horse transaction
without further approval of the court, but the receiver was required to apply for an appropriate vesting order.
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14 In his endorsement made in connection with the receivership order, Morawetz J. said the following regarding the stalking
horse bid:
12 The record also establishes that, based on the results of the recent refinancing efforts and the liquidation analysis of the
XTG Group's assets prepared Duff & Phelps, it appears that, if the XTG Group's businesses and assets are liquidated or
sold to a third party, Callidus will incur a substantial shortfall such that there is no value for creditors ranking subordinate
to Callidus.
13 Callidus takes the position that, rather than incur a loss in the recovery of its loans, it would prefer to restructure the XTG
Group's businesses and assets, with a view to improving its recovery in the future. In the anticipation of this application,
a newly incorporated company owned and controlled by Callidus, executed and delivered the Stalking Horse Offer. The
Stalking Horse Offer covers all of XTG Group's business and assets, including the shares of the foreign affiliates. The
purchase price would be the amount owing to Callidus by the XTG Group at the date of closing, plus priority payables as
of the date of closing, less $3 million. The purchase price will be satisfied, in part, by credit bid and, in part, by payment
or assumption of priority payables. 1
15
Mr. McFarlane was represented by counsel at the hearing before Morawetz J. There is no indication in the endorsement
that he objected to the approval of the stalking horse bid. Morawetz J. did state, however, at the conclusion of his endorsement
that the parties were in agreement that nothing in the order shall affect any defences that Mr. McFarlane may have with respect
to the personal guarantee he granted to Callidus.
16
The receiver undertook the sales process as provided for in the receivership order. No offers were submitted by the bid
deadline. On November 19, 2013 the receiver advised Callidus that it was the successful bidder and that the receiver would
apply to the court for a vesting order contemplated by the receivership order.
17
The vesting order as drafted provided for a declaration that the sale was to be approved and that it was commercially
reasonable. The order was changed to remove that draft provision and to replace it with the words "as no Superior bid was
received in the Sales Process" the receiver was authorized to complete the transaction.
Analysis
18 The Guarantee is a commercial agreement and should be construed accordingly. The principles are well known. Winkler
C.J.O. articulated the test for construing a commercial contract in Salah v. Timothy's Coffees of the World Inc. (2010), 74 B.L.R.
(4th) 161 (Ont. C.A.) as follows:
16 The basic principles of commercial contractual interpretation may be summarized as follows. When interpreting a
contract, the court aims to determine the intentions of the parties in accordance with the language used in the written
document and presumes that the parties have intended what they have said. The court construes the contract as a whole,
in a manner that gives meaning to all of its terms, and avoids an interpretation that would render one or more of its terms
ineffective. In interpreting the contract, the court must have regard to the objective evidence of the "factual matrix" or
context underlying the negotiation of the contract, but not the subjective evidence of the intention of the parties. The
court should interpret the contract so as to accord with sound commercial principles and good business sense, and avoid
commercial absurdity. If the court finds that the contract is ambiguous, it may then resort to extrinsic evidence to clear
up the ambiguity.
19 In Kentucky Fried Chicken Canada v. Scott's Food Services Inc. (1998), 41 B.L.R. (2d) 42 (Ont. C.A.) Goudge J.A. stated
the following regarding the interpretation of a commercial agreement at para. 27
Where, as here, the document to be construed is a negotiated commercial document, the court should avoid an interpretation
that would result in a commercial absurdity. City of Toronto v. W.H. Hotel Ltd. (1966), 56 D.L.R. (2d) 539 at 548 (S.C.C.).
Rather, the document should be construed in accordance with sound commercial principles and good business sense;
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Scanlon v. Castlepoint Development Corporation et al. (1992), 11 O.R. (3d) 744 at 770 (Ont.C.A.). Care must be taken,
however, to do this objectively rather than from the perspective of one contracting party or the other, since what might
make good business sense to one party would not necessarily do so for the other.
20
I take the principles in Kentucky Fried Chicken and in Salah, the latter adopted by Cronk J.A. in Downey v. Ecore
International Inc., 2012 ONCA 480 (Ont. C.A.) and by Juriansz J.A. in Ariston Realty Corp. v. Elcarim Inc., 2014 ONCA 737
(Ont. C.A.), as the applicable principles governing this case. See also Unique Broadband Systems Inc., Re, 2014 ONCA 538
(Ont. C.A.) at para. 88. 2 They are consistent with the principles enunciated by Rothstein J. in Creston Moly Corp. v. Sattva
Capital Corp., 2014 SCC 53 (S.C.C.).
21
It is contended by Mr. McFarlane that if there is any ambiguity it should be resolved in his favour because of the contra
preferentum rule. Reference is made to Manulife Bank of Canada v. Conlin, [1996] 3 S.C.R. 415 (S.C.C.) in which it was stated
that if there was an ambiguity in the guarantee that was at issue, it should be resolved in favour of the guarantor because of
the contra preferentum rule. I do not think that case is applicable. It involved a typical guarantee form drafted by the bank.
Cory J. did state:
In my view, it is eminently fair that if there is any ambiguity in the terms used in the guarantee, the words of the documents
should be construed against the party which drew it, by applying the contra proferentum rule.
22
However, this statement was preceded by his comments that made clear that he was speaking of a guarantee that was
considered to be a contract of adhesion in which the guarantor had no role to play in the language of the guarantee:
In many if not most cases of guarantees a contract of adhesion is involved. That is to say the document is drawn by the
lending institution on a standard form. The borrower and the guarantor have little or no part in the negotiation of the
agreement. They have no choice but to comply with its terms if the loan is to be granted.
23 That is not the case here. The amended Guarantee and the Forbearance Agreement were all settled and signed at the same
time on August 3, 2011. Mr. McFarlane was represented by Norton Rose who negotiated terms. It is clear that the language of the
amended guarantee restricting the liability of Mr. McFarlane to exclude liability for the $2.75 million facility and forbearance
fees was inserted at the insistence of Mr. McFarlane. It is that very provision that is at issue.
24 I do not see room for the contra preferentum rule in these circumstances. The rule is one of general application whenever
there is ambiguity in the meaning of a contract which one of the parties as the author of the document offers to the other, with
no opportunity to modify its wording. See Hillis Oil & Sales Ltd. v. Wynn's Canada Ltd., [1986] 1 S.C.R. 57 (S.C.C.) at para.
17. The rule applies to contracts and other documents on the theory that any ambiguity in a term of a contract must be resolved
against the author if the choice is between him and the other party to the contract who did not participate in its drafting. See
McClelland & Stewart Ltd. v. Mutual Life Assurance Co., [1981] 2 S.C.R. 6 (S.C.C.) at p. 15. In any event, I do not see any
ambiguity in the terms of the amended Guarantee.
25 The amended Guarantee provides that Mr. McFarlane will be liable for all of the Obligations [approximately $37 million],
"excluding however" the facility and forbearance fees [$2.75 million], limited to the lesser of the Limited Principal Amount
[$3 million] or the Deficiency Amount [$37 million less $2.75 million, or $34.25 million]. In dollar terms, Mr. McFarlane
guaranteed $34.25 million with his liability limited to $3 million.
26 What has given rise to the dispute are the terms of the asset purchase agreement derived from the credit bid of the Callidus
owned subsidiary. The purchase price was the amount of the obligations of XTG to Callidus at the closing date less $3 million,
i.e. $37 million less $3 million, or $34 million. 3 The purchase price was to be paid by the payment or assumption of priority
payables owing by XTG to third parties with the balance to be the assumption by the purchaser [the Callidus wholly owned
subsidiary] of the XTG obligations to Callidus less $3 million.
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27 Mr. McFarlane argues that as he guaranteed obligations of $34.25 million and as the purchase price on the credit bid was
$34 million, he his liable for only $250,000. I do not agree. The obligations of XTG were not extinguished by the credit bid
APA. There is still $3 million outstanding that is owed by XTG to Callidus that has been guaranteed by Mr. McFarlane.
28
Mr. McFarlane also argues that the effect of this situation will be that he has to pay the $2.75 million in the facility and
forbearance fees, something that was excluded from his guarantee. I do not agree. The obligations of XTG to Callidus included
those fees, which have been paid for by the credit bid APA. If Mr. McFarlane were right in his contention, it would mean that
the $3 million remaining as XTG's obligation to Callidus would have to be designated or considered as including the $2.75
facility and forbearance fees. I see no basis in the APA to conclude that.
29
Nor does the law require that. See McGuiness, Law of Guarantee, 3d ed, LexisNexis (Markham: 2013) at §12.37 which
states that a surety who has given a continuing guarantee for a stated amount of the principal's indebtedness is not entitled to be
discharged merely because the principal has paid the creditor an amount equal to the limit of the guarantee if after that payment
the principal continues to be indebted to the creditor. There is no general principle which requires all payments received from
the debtor to be applied by the creditor to the guaranteed portion of the debt.
30
It is obvious that the $3 million carve-out was intended to maintain Mr. McFarlane's guarantee obligation. The analysis
of Duff & Phelps in its pre-receivership report to the Court was that previous attempts to refinance by Canaccord Genuity and
KPMG had failed and that absent the stalking horse credit bid offer or a superior transaction, it was unlikely that XTG would be
able to operate on a going concern basis. It referred to a letter of intent from a prospective purchaser provided by Mr. McFarlane
which was for about 50% of the Callidus debt, implying that there was no value to the equity in the business. That undoubtedly
is what led Callidus to take the position before Justice Morawetz who authorized the stalking horse credit bid that rather than
incur a loss in the recovery of its loans, it would prefer to restructure the XTG Group's businesses and assets, with a view to
improving its recovery in the future. The only asset that Callidus had other than its security over the assets of the XTG business
was its guarantee from Mr. McFarlane which it wished to protect. 4
31
Mr. McFarlane also contends that Callidus has received in full the value of the obligations of XTG and thus there are
no amounts owing under the Guarantee. He says this because the interim financial statements of Callidus as at September 30,
2015 records assets held for sale in the amount of $66.9 million. It is acknowledged that this refers to the assets acquired by
Callidus from XTG under the APA.
32
Callidus acquired title to the XTG assets under the vesting order of November 22, 2013. I do not read the July 26, 2013
demand letter from Callidus to XTG to be a demand on the Guarantee. It just gave the guarantors notice of the defaults under
the loan agreement. The statement of claim was issued on January 15, 2015 and I take that to be the demand on Mr. McFarlane.
At that time, Callidus did not hold any assets from XTG as collateral for the outstanding amount of the XTG loan of $3 million.
Callidus owned those assets under the APA.
33
Mr. McFarlane argues that the liability of McFarlane has been terminated by the equivalent of payment through the
transfer of assets to Callidus worth well in excess of XTG's liability. There is no evidence, however, that the assets at the time
of the APA were worth more than the outstanding obligations of XTG to Callidus. The evidence is to the opposite as appeared
from the pre-receivership report of Duff & Phelps and from its receivership report at the time of the application for a vesting
order in which it stated that the sales process was commercially reasonable, that further marketing was unlikely to result in a
superior transaction, that the sale provided for the greatest recovery in the circumstances and that the value of the transaction
significantly exceeded the liquidation value of XTG's assets.
34
What gave rise to the figure of $66.9 million recorded in the Callidus financial statement for assets held for sale as at
September 30, 2015 is not at all clear. As at December, 2014, well after the assets were acquired by Callidus under the APA,
there was no amount recorded in the Callidus financial statements for assets held for sale.
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35
In any event, the issue is whether at the time of the APA and the vesting order, Callidus had acquired more in value
from the sale than the amount of the outstanding loan. That is the point in time in which the assets under the security held
by Callidus were realized. Assuming the assets in the hands of Callidus increased in value after that realization, that would
provide no defence by Mr. McFarlane on his guarantee on a theory that Callidus had realized on its security for more than the
outstanding debt. The time to consider what the lender, in this Callidus, has realized on its security is when the assets under
the security were sold. If a lender on a credit bid acquired the assets that had been secured and those assets decreased in value
after the sale to the lender, would the guarantor be liable on the guarantee for the amount of the decrease in value of the assets
sold? I think not. The assets are no longer assets subject to the security granted by the borrower. Any increase or decrease in
value would be for the buyer's account.
36 Mr. McFarlane also contends that Callidus impaired its security and relies on the principle referred to in Pax Management
Ltd. v. Canadian Imperial Bank of Commerce, [1992] 2 S.C.R. 998 (S.C.C.) at para. 43 that if a creditor impairs the value of
the security held in respect of the guarantee, the surety is entitled to be discharged to the extent of the prejudice which he or
she suffers as a result of the loss of the security.
37 Mr. McFarlane refers to a number of actions of Callidus that he says destroyed XTG starting in 2012, including a financing
proposal from Falcon Strategic Partners IV, LP for up to $35 million in debt and equity financing. He alleges that Callidus
refused to allow XTG to fund the due diligence in a timely fashion and obstructed XTG's efforts to successfully conclude this
financing. These all took place before the Forbearance Agreement was signed on August 3, 2013 which contained a broad
release by Mr. McFarlane which precluded any claim based on these assertions of Mr. McFarlane. The release provided:
...the Borrowers and Guarantors have no defences, set-offs or counterclaims with respect to the Obligations. If there are
any such defences, claims for set-off, counterclaim, claim cause of action, damages or otherwise on any basis whatsoever
against the Lender, they are expressly released and discharged and the Lender can rely upon this acknowledgement and
release as a full and complete answer to same.
38 Mr. McFarlane refers to two offers he arranged following the date of the release during the refinancing process undertaken
by Canaccord Genuity. On or about August 15, 2013, HIG Growth Partners submitted a letter of intent to Callidus to purchase
XTG's business and assets for US $15 million. Callidus advised that it was not prepared to consider the offer. HIG then offered
to purchase the XTG debt to Callidus for US $17 million. Callidus was not prepared to consider the offer. These offers were
referred to in the pre-receivership report of Duff & Phelps filed in connection with the motion to appoint a receiver and to
authorize the stalking horse credit bid of Callidus.
39
I do not see the refusal of Callidus to accept these offers as being an impairment of the security it held. It chose not to
accept offers that would require it to release a large part of the debt owing to it by XTG. What Callidus did was to apply to court
for the appointment of a receiver, which was granted, and to have its stalking horse credit bid authorized, which was granted. As
stated by Duff & Phelps in its pre-receivership report, the offer obtained by Mr. McFarlane implied there was no equity in the
business and the refusal of Callidus to accept that situation gives no grounds for an action for impairment of the security it held.
40 Finally, Mr. McFarlane argues that the record is not complete and that it prevents a decision on two of the three issues that
have been joined upon this motion: the ultimate value of the XTG assets and Callidus' impairment of the XTG assets at the time
of the receivership. He says that he required further documents on these issues. Further documentation, if it existed, would not
help the situation. Mr. McFarlane has no legitimate claim to any impairment of the XTG assets held as collateral by Callidus.
Regarding the ultimate value of the XTG assets, Mr. Merskey acknowledged that he is relying on the $66 million figure in the
2015 financial statements of Callidus. That figure was not questioned by Callidus.
41 This argument was part of an argument that the matter should have been adjourned because of a failure of Mr. McFarlane
to be present during the argument and that Mr. McFarlane "has not been permitted" to conclude cross-examinations and other
investigative steps. The adjournment request was heard by Justice Conway on May 12, 2016 who refused to adjourn the matter,
subject to the motion judge deciding otherwise. She said the motion had been scheduled for months (it was scheduled on
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February 18, 2016) and that fact that Mr. McFarlane was unavailable for business reasons was not a reason for the adjournment.
There was argument about cross-examination schedules and who was or was not available. Justice Conway stated that those
schedules were not a reason to adjourn. On the hearing of the motion before me, no request for an adjournment was made,
although the stated need for documents was argued. In reviewing the state of play on the cross-examinations, I think it fair to
say that counsel for Mr. McFarlane could have reacted faster than he did and I see no reason to question the order made by
Justice Conway. In any event, what Mr. McFarlane now says he needs is not relevant.
Conclusion
42
Callidus is entitled to summary judgment for US $3 million plus interest at 21% from the date of the demand against
Mr. McFarlane, being the date of the issuance of the statement of claim on January 15, 2015. It is also entitled to possession
of the mortgaged property.
43
Callidus is entitled to its costs on a full indemnity basis in accordance with the loan documents. It claims actual fees,
including HST and disbursements, in the amount of $86,817.30. This is not far off the actual fees claimed by Mr. McFarlane
in his cost outline of $75,112.59. Callidus is entitled to costs as claimed of $86,817.30.
Motion granted.
Footnotes
1

See [Callidus Capital Corp. v. Xchange Technology Group LLC] 2013 ONSC 6783 (Ont. S.C.J. [Commercial List]).

2

I prefer this test to that articulated in Ventas Inc. v. Sunrise Senior Living Real Estate Investment Trust (2007), 85 O.R. (3d) 254
(Ont. C.A.), in which it was said that interpreting a contract that accords with sound commercial principles is limited to situations
in which there is some ambiguity. I do not think that is correct and it is not what other cases of appellate authority have stated. See
my comments in Thomas Cook Canada Inc. v. Skyservice Airlines Inc. (2011), 83 C.B.R. (5th) 106 (Ont. S.C.J. [Commercial List])
at para. 13 and Oncap L.P. v. Computershare Trust Co. of Canada (2011), 94 B.L.R. (4th) 314 (Ont. S.C.J. [Commercial List]) at
paras. 21 to 24. See also Geoff R. Hall, Canadian Contractual Interpretation Law 2 nd ed. (Markham Ont.:LexisNexis 2012 at p. 46
fn. 191. See also Nortel Networks Corp., Re (2015), 27 C.B.R. (6th) 175 (Ont. S.C.J. [Commercial List]) at paras. 52-54, leave to
appeal refused 2016 ONCA 332 (Ont. C.A.).

3

The ASA incorrectly referred to CDN $3 million. The intent was that it be U.S. $3 million. On January 14, 2016 an order was made
by Justice Conway rectifying the APA to correct the currency references to reflect U.S. dollars.

4

The Forbearance Agreement recognized a second guarantor named Hire Information Technology Limited, as U.K. subsidiary of XTG.
Its shares were acquired by Callidus under the APA.
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Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd.
1983 CarswellBC 734, 1983 CarswellBC 812, [1983] 1 S.C.R. 452, [1983] 6 W.W.R. 385, [1983]
B.C.W.L.D. 1439, [1983] B.C.W.L.D. 1908, [1983] S.C.J. No. 33, 145 D.L.R. (3d) 385, 19
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Canada Cement LaFarge Ltd./Ciments Canada LaFarge Ltee., LaFarge Canada
Ltd., LaFarge Concrete Ltd./LaFarge Beton Ltee. and Deeks-LaFarge Ltd. (the
"LaFarge Group") and Ocean Construction Supplies Limited, Construction
Aggregates Ltd. and Metro Concrete Ltd. (the "Ocean Group") v. British Columbia
Lightweight Aggregate Ltd. and Rockcrete Ready-Mix Ltd., Deeks Sand & Gravel
Co. Ltd., Deeks-McBride Holdings Ltd., Deeks Concrete Brick Ltd., Deeks
Block Ltd., Lorraine Ready-Mix Ltd., T.G. McBride & Co. Ltd., Island ReadyMix, Ltd., Holmes & Wilson Limited, Holmes & Wilson Trucking Company
Limited, Fraser Valley Concrete Products Ltd., Butler-LaFarge Ltd., Friday
Harbor Sand & Gravel Co., Evans Coleman & Gilley Brothers Limited, Ocean
Cement Limited, Ocean Cement & Supplies Ltd., Ocean Construction Supplies
Northern Limited, Ocean Construction Supplies (Victoria) Limited, Ocean
Cement Trading Limited, Pacific Brick & Block Limited, British Columbia
Cement Company Limited, Genstar Limited/Genstar Limitee, Metro Concrete
Western Ltd., Inland Cement Industries Limited, Con-Force Products Ltd.
British Columbia Lightweight Aggregate Ltd. v. Canada Cement
LaFarge Ltd. — Ciments Canada LaFarge Ltee. and Others
Laskin C.J.C., Ritchie, Estey, McIntyre and Wilson JJ.
Heard: November 29 and 30, 1982
Judgment: April 26, 1983
Counsel: Mr. R.J. Gibbs, Q.C., Mr. D.F. Robinson, for the appellants the LaFarge Group
Mr. J. Edgar Sexton, Q.C., Mr. Brian G. Morgan, Mr. G.A. Urquhart, for the appellants the Ocean Group
Mr. Rees Brock, Q.C., Mr. Vince Orchard, for the respondent
The judgment of the court was delivered by Estey J.:
1
The plaintiff-respondent holds a judgment against the appellants in the amount of $750,000 for damages for conspiracy
to injure the respondent in its business. In essence, the courts below [reported at 48 C.P.R. (2d) 201, 103 D.L.R. (3d) 587,
affirmed [1981] 4 W.W.R. 385, 26 B.C.L.R. 292, 57 C.P.R. (2d) 256, 123 D.L.R. (3d) 66] found that while the appellants did
not deliberately conspire to drive the respondent out of business, the appellants did intend to eliminate all competitors which,
in the view of the court below, included the respondent. In the view of the learned trial judge and the Court of Appeal, the tort
of conspiracy to injure did not include as a prerequisite an intent to injure the plaintiff where the defendants, as an object of
the conspiracy, acted unlawfully, in this instance criminally.
2

The appellants advance their submissions on four principal bases:

1

(a) The intention necessary to found liability in the appellants for the tort of conspiracy to injure by unlawful means, is
a specific intent to injure the respondent;
(b) The element of "unlawful means" cannot be provided by a breach of the conspiracy section of the Combines
Investigation Act, R.S.C. 1970, c. C-23, s. 32 [am. 1974-75-76, c. 76, s. 14], by the fraudulent or fictitious bids made by
the appellants in the sale of concrete in British Columbia, or by any injury by the appellants of an alleged legal right of the
respondent to the benefits of a competitive concrete market in British Columbia;
(c) The principles of remoteness of causation exclude all elements or factors unconnected to the respondent and any loss
suffered by it;
(d) In any case, the respondent, by voluntarily participating in the arrangements of which complaint is now made, is barred
from any recovery from the appellants on the principles of ex turpi causa or in pari delicto.
3

The appellants' first submission seeks to combine in the definition of the tort of conspiracy both elements:
(a) The intent to injure the plaintiff; and,
(b) The agreement to employ unlawful means.

4
There is no basis in authority in the common law for such a combined standard. As we shall see, the recent contest in the
courts has been whether there is a second tort of conspiracy "to perform an unlawful act", in addition to the long-existing tort of
conspiracy to injure. Therefore I will approach the analysis of the facts and the applicable law on the basis that the appellants
are seeking to demonstrate:
(a) The tort of conspiracy requires "the predominant objective of injury to the plaintiff"; and, alternatively,
(b) If there be a tort of conspiracy to perform an unlawful act, the actions of the appellants, admittedly contrary to the
Combines Investigation Act, are not sufficient to support the respondent's action because the unlawful acts occasioned no
injury to the respondent and hence, damages being the gist of the tort in any event, no action lies in the respondent.
5
It is unnecessary to review the extensive record before dealing with these four principal submissions, but it will be
convenient to outline briefly the history of the events leading to these proceedings. The appellants are engaged in the business
of manufacturing and supplying cement, ready-mix concrete, concrete pipe, concrete block and other such concrete products in
the province of British Columbia. The respondent was at all material times engaged in the business of producing a lightweight
aggregate called "Saturnalite" for use in the production of concrete and concrete products. In the production of their concrete
the appellants made use of ordinary aggregate, that is sand and gravel, as well as lightweight aggregate for the production of
lightweight concrete. The appellants supplied, or acquired through other sources, the ordinary aggregate but were not engaged
in the production of lightweight aggregate. In 1974 the appellants pleaded guilty to charges under s. 32 of the Combines
Investigation Act and substantial fines were levied. In the course of those proceedings it was revealed that in 1962-63 the
appellants entered into marketing arrangements, the effect of which was to divide the concrete and concrete product market in
British Columbia between the appellant Ocean Construction Supplies Limited and the appellant Canada Cement LaFarge Ltd.
in the ratio of 55 per cent to 45 per cent.
6 By reason of losses in its operations and because the respondent and its owners recognized the small market for light-weight
aggregate in British Columbia, and perhaps for other reasons, the respondent sought to establish or secure markets for their lightweight aggregate, Saturnalite, and entered into agreements with the appellants in 1963 whereby the appellants undertook to
purchase from the respondent, for a period of two years, volumes of lightweight aggregate specified in the agreement. Under the
agreements the appellants undertook to acquire this type of aggregate from the respondent only, and not to enter the lightweight
aggregate supply business themselves. The agreements specified the price for the Saturnalite to be supplied.
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As a quid pro quo for the entry into this agreement by the appellants, the parent company of the respondent, Graymont
Limited, executed an undertaking reciting that the undertaking was entered into "in consideration of Deeks-McBride Ltd. ...
entering into an agreement dated as of the 1st day of May 1963 ..." Deeks-McBride Ltd. was a member of the LaFarge Group
of companies. The respondent's then parent company covenanted and agreed that it:
... shall not ... directly or indirectly, be engaged in, employed in, operate, carry on, manage or invest in the cement or
concrete business or in the business of manufacturing concrete products within the province of British Columbia at any
time during the currency of the said agreement and any renewal or renewals thereof ...
8
At the request of the respondent the parties entered into second agreements (one agreement with each of the appellants,
the Ocean Group and the LaFarge Group) on the expiry of the first. These second agreements, which were executed in June
1965, were for a term of five years and by their terms required:
(1) The appellants to purchase all their requirements of light-weight aggregate from the respondent;
(2) The appellants to refrain from entering into the manufacture of such aggregate;
(3) The price payable by the appellants to be that specified in the agreements;
(4) The appellants to purchase a prescribed minimum quantity of the lightweight aggregate;
(5) The appellants to market blocks produced from light-weight aggregate, as well as lightweight ready-mix concrete, all
at a price specified in the agreements.
9 In return the respondent undertook in the agreements not to enter into "fields in the cement and concrete industry in which
[the appellants are] presently engaged ..." The effect of these agreements was simply to make the respondent the sole supplier
to the appellants of lightweight aggregate for use in the production of cement and cement products in British Columbia and
to regulate the minimum volume and price of such lightweight aggregate to be so employed by the appellants, and further to
regulate certain prices of the resultant lightweight concrete products.
10 The trial judge found [at p. 608] that the respondent "was not aware it was selling in a completely structured market. It [the
respondent] had wrongly assumed there would be competitive bidding for its product ..." And the Court of Appeal, on the same
point, stated [at p. 80]: "The plaintiff [respondent] entered into those agreements in the belief that there was free competition
in the market." However, the documentary evidence is to the contrary.
11
In a letter written by the president of the respondent to the president of the appellant LaFarge on 1st April 1965, the
respondent acknowledged that the concrete "... industry is virtually controlled by two companies, and because of their capital
resources, they can continue this dominance through the acquisition of almost all worthwhile outlets ..." The respondent's
president then concluded that "any independent raw material supplier is in an untenable position, regardless of the merits of
his product". That the respondent was aware of the legal consequences of the control of this industry is made apparent in the
next paragraph:
If the large companies refuse to make room in their outlets for new products, they are inviting a third force into the market
in order to accommodate the independents. It is also our opinion that the spirit of the Combines Act is contravened by the
sealing off of the market by the purchase of more and more outlets, by interference with transportation arrangements, by
inter-company sales of materials and other co-operative action.
12

In this letter the respondent asserted that:
Our only defence under these circumstances would be to expand the diversification programme which we initiated three
years ago in order that we be able to take a direct hand in the market and have co-operative outlets for our material.
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Indeed, the author states that in reliance upon the first agreement:
We were led to believe at that time [the time of the first agreement] that the first contract would lead to a second one and,
for this reason, we did not pursue our vertical integration programme. Therefore, we were very disappointed when we
recently found out that Ocean Cement Ltd. was seriously considering entering the shale business. As can now be seen,
reasonable predictions would indicate that the volume of shale required for this market will allow our company to make
a profit provided we have all the expanded shale business in this area. Any loss of volume to anyone else, such as that
proposed by Ocean a short time ago would, of course, throw us into a loss position once more.
13

Having recited all of this the respondent's senior officer stated:
Regardless of the foregoing, I believe it would be more profitable for our company to extend the present arrangements
whereby we supply your company with all your expanded shale requirements on a fixed contract basis. I therefore propose
a five year firm contract on the basis laid out in the attached Schedule 'A'.

The letter concluded:
I am sure that if your company will accept the principle of our supplying you with all your shale requirements (both for
aggregate and Pozzolan) then we will soon be able to conclude an equitable arrangement.
14 As already observed, the courts below concluded, in the words of the Court of Appeal (at p. 81): "The plaintiff [respondent]
was a competitor of the defendants [appellants]." However, the letter of the respondent from which the quotations above have
been taken is at pains to point out:
Both expanded shale and Pozzolan [light weight aggregate] should not be looked upon as competitors to heavy aggregate
and cement.
The evidence is clear that the choice between the use of light weight or heavy aggregate is made not by the concrete supplier,
such as the appellants, but rather by the customer or buyer of the concrete. Usually this means the architect or engineer employed
by the owner undertaking the construction project. Some argument was made by counsel for the respondent that the appellants
had priced the concrete produced by use of Saturnalite so high as to discourage its use. Suffice it to say that there was no such
finding, and the terms of the contract specify the price of certain end products in any case. With reference to this the learned
trial judge stated [at p. 614]:
Because the concrete manufacturer only supplied the concrete after it had been specified by the architect or the engineer
did not necessarily mean the manufacturer had lost effective control over the type of concrete to be specified. Surely cost
benefit studies, or cost analysis studies would have had to be conducted by the architect or engineer at the design stage
and prices would have had to be obtained from the manufacturers.
Light-weight always did cost more because of the manufacturing process but if the savings effected by the use thereof were
greater than the additional cost incurred for light-weight then presumably light-weight would be used in a free competitive
market.
The Court of Appeal stated with reference to this topic [at p. 78]:
The evidence disclosed that the decision as to whether an owner or contractor would use light-weight concrete, in preference
to heavy-weight concrete, was made at the design stage of a project, by an architect or engineer. The decision turned
primarily on cost and was the result of a cost benefit analysis made by the architect or engineer.
When an invitation to tender was issued by a contractor the decision had already been made as to what portion of the project
would involve light-weight concrete and what portion of the project would use heavy-weight concrete. The defendants
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would respond to the invitation to tender by quoting prices for the volumes of light-weight and heavy-weight required
for the project.
15 Because lightweight aggregate had a specific use in the concrete industry, and because of the respondent's vested interest
in the promotion of that use, the respondent's salesmen were active in the concrete-user market promoting the use of lightweight
concrete. The judgment on appeal below stated with reference to this [at p. 79]:
The plaintiff had salesmen who were active in the market, promoting the use of light-weight concrete, and they, knowing
the published price of the defendants' heavy-weight concrete, would not only be able to quote a price for light-weight
concrete, but from 1965 through 1970, during the period of the agreements between the plaintiff [the respondent] and the
defendants, could guarantee the price of light-weight concrete to architects and engineers.
16
Of critical importance is the statement of the Court of Appeal [at p. 79]: "The evidence disclosed that architects and
engineers in preparing a cost benefit analysis would obtain the price for lightweight concrete from the plaintiff [respondent]."
The evidence also discloses, and it was so found by the learned trial judge, that during the 5-year term of the 1965 agreements the
price spread between light and ordinary aggregate rose from five cents to six cents per block by the agreement of the respondent
and appellants. At trial it was also found [at p. 605] that "There was little evidence adduced that the defendants [appellants]
denigrated or bad-mouthed the plaintiff's [respondent's] product." Furthermore, prior to the expiry of the 1965 agreements, the
respondent increased the price of lightweight aggregate supplied to the appellants by one dollar per cubic yard contrary to the
terms of the agreements. In the result, the respondent did not realize the volume of sales to the appellants during the second
agreement. Instead of delivering to the appellants 411,832 cu. yds., there was a shortfall of 91,718 cu. yds. There is no clear
explanation of this disparity between contract guarantees and performance. However, the trial judge noted [at p. 599] that:
During the spring of 1969, as a result of heavy demand for Saturnalite and production problems, the plaintiff was unable
to supply the amounts required by its customers and consequently found it necessary to institute a quota system.
17 The agreements expired in 1970 and apparently the respondent elected not to seek a renewal. Presumably the respondent
by that time had determined either that it was sufficiently established in business that it could go it alone, or that the agreement
had been found to be improvident in that it failed to produce the volume necessary for the respondent to operate its business at
a profit. Whatever may be the reason, the respondent did not seek and there was no renewal of the 1965 agreement.
18
Shortly thereafter, the appellant Ocean, in the course of reviewing its block business in 1970-71, determined that in the
production of lightweight aggregate concrete products, Ocean would thereafter use as a lightweight aggregate pumice from
the Seattle area instead of Saturnalite. The appellant LaFarge followed the same course about a year later. Some Saturnalite
continued to be used by the appellants thereafter, but only for a limited range of concrete products. In the result, the respondent's
sales by 1973 had dropped to about 60 per cent of its annual volume at the end of the contract period. The respondent's plant
ceased operations in late 1974.
19
Both the trial judge and the Court of Appeal found [at pp. 616 and 87, quoting p. 87] that the appellants "did not
make deliberate and specific plans to drive the plaintiff [respondent] out of business." Both courts did find, however, that the
respondent was a competitor of the appellants, and that since the appellants did intend, in the words of the Court of Appeal, "to
eliminate all competitors and succeeded in so doing" (at p. 89), the appellants therefore "eliminated" the respondent. The Court
of Appeal in this line of reasoning expressly stated [at p. 81]. "The plaintiff [respondent] was a competitor of the defendants
[appellants]." It is difficult to determine the evidentiary basis for this conclusion. The trial judge seems to have reached the
same result by a somewhat different line of reasoning. His Lordship stated [at p. 621]:
It was manifestly apparent that one of the objects and purposes of the marketing arrangement was to prevent competition
from any source including that from the plaintiff.
This statement immediately follows a reference to the negotiations leading to the execution of the 1963 contract, already quoted
in part:
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At the time the 1963 contracts were entered into with the plaintiff the quid pro quo was that Graymont Limited and
its principal shareholders would not compete with the defendants by agreeing not to ... [engage in the business of
manufacturing concrete products].
20
It may be that the Court of Appeal, in finding that the object of the appellants was "to prevent competition from any
source including that from the plaintiff [respondent]", were relying upon the immediately preceding quotation from the 1963
covenant executed by the respondent. By that covenant the respondent undertook not to become a competitor of the appellants,
which has quite a different commercial connotation from an agreement between actual competitors. We are not here concerned
with the significance of that definition under the Combines Investigation Act, and I only make reference to the distinction in
order to determine and examine the actual finding made by the learned trial judge and the Court of Appeal on this issue.
21
There are two senses in which the learned trial judge seems to have employed the term "competitor" with reference to
the potential competition which would arise between the parties. If the respondent, as a raw material producer, extended his
industrial operation vertically, the end product would be concrete products which would compete in the market with those of the
appellants. The second sense in which it might be argued that the parties are competitors arises from the fact that the respondent
produces one type of aggregate used in the production of concrete and the appellants produced another type of aggregate used
in the production of concrete products. In support of its conlcusion that the respondent is a competitor of the appellants, the
Court of Appeal cited the trial judge's summary of the evidence of an expert witness [at p. 613]:
Both Ocean and LaFarge had an incentive not to use lightweight aggregates to maximum benefit to their customers for by
so doing they would use less cement and aggregates which they produced and sold themselves.
And the court concluded [at p. 81]:
The plaintiff was a competitor of the defendants. When lightweight concrete was specified by an architect or engineer this
reduced the demand for cement, aggregates and reinforcing steel which they produced or sold themselves.
There is, however, no finding that the end products in question (light and ordinary concrete) are competitive in the sense that
one can be used interchangeably with the other. The products made from lightweight aggregate are, according to the evidence,
used where specified by the technicians in control of the building operation in question. There is no evidence and no finding that
the products may be used interchangeably, one for the other, and as recognized by the Court of Appeal, it was the plaintiff who
provided the architects and engineers with the price of lightweight concrete and who did the product promotion. It is difficult
to see, therefore, in what sense there is actual competition between the respondent and the appellants.
22
I now turn to the first of the four submissions advanced by the appellants above, relating to the intent requirement of
the tort of conspiracy to injure. While there may have been some doubt as to the required intent in the common law tort of
conspiracy, there never appears to have been any doubt that one element of the tort of conspiracy to injure is an intent to cause
damage to the respondent. The learned author of Salmond on Torts, 17th ed. (1977), put it this way at p. 377:
Since the Crofter case [Crofter Hand Woven Harris Tweed Co. v. Veitch, [1942] A.C. 435, [1942] 1 All E.R. 142 (H.L.)]
the common law is clear. A combination wilfully to do an act causing damage to a man in his trade or other interests is
unlawful and if damage in fact is caused is actionable as a conspiracy.
Damage is, of course, the gist of most tortious actions, and outside of the field of negligence, the intention to inflict damage
must be present: vide Law of Torts, Fleming, 5th ed. (1977), pp. 24 and 33.
23
A recent and most helpful discussion of this tort in circumstances not far removed from those arising in this appeal, is
found in Lonrho Ltd. v. Shell Petroleum Co., [1982] A.C. 173, [1981] 2 All E.R. 456, a decision of the House of Lords handed
down on 4th June 1981. Lord Diplock, with whom the other members of the House of Lords concurred, divides the tort into
two components. With respect to the first element or rule he said [at pp. 188 and 463 respectively]:
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Regarded as a civil tort, however, conspiracy is a highly anomalous cause of action. The gist of the cause of action is
damage to the plaintiff; so long as it remains unexecuted, the agreement, which alone constitutes the crime of conspiracy,
causes no damage; it is only acts done in execution of the agreement that are capable of doing that. So the tort, unlike the
crime, consists not of agreement but of concerted action taken pursuant to agreement.
With reference to the second element of conspiracy, His Lordship continued [at pp. 189 and 464]:
The civil tort of conspiracy to injure the plaintiff's commercial interests where that is the predominant purpose of the
agreement between the defendants and of the acts done in execution of it which caused damage to the plaintiff must I think
be accepted by this House as too well-established to be discarded however anom alous it may seem today. It was applied
by this House eighty years ago in Quinn v. Leathem, [1901] A.C. 495 (H.L.), and accepted as good law in the Crofter
case [supra], where it was made clear that injury to the plaintiff and not the self-interest of the defendants must be the
predominant purpose of the agreement in execution of which the damage-causing acts were done.
It was argued in the House of Lords that the tort should be extended to embrace the situation where the conspiratorial conduct
resulted in a contravention of penal law, but did not include an intention by the conspiring defendants to injure the plaintiff.
This argument was rejected by Lord Diplock in the following words [at pp. 189 and 464]:
My Lords, my choice is unhesitatingly the same as that of Parker J. and all three members of the Court of Appeal. I am
against extending the scope of civil tort of conspiracy beyond acts done in execution of an agreement entered into by two
or more persons for the purpose not of protecting their own interests but of injuring the interests of the plaintiff.
There is here no finding by the learned trial judge of any intention by the appellants to injure the respondent in its business. The
market-sharing agreements, to which reference will be made below, were not alleged nor found to have been entered into with
the plaintiff in mind at all. The 1963 and 1965 agreements between the parties to this appeal were of course not directed against
the respondent, and it is axiomatic that the agreements did not have as their object injury to the respondent. The substantial
discontinuance of the use of Saturnalite by the appellants after the agreements expired was not found to have been an act done
as part of a plan calculated to damage the respondent. Pumice required no processing and hence was a less expensive ingredient
in concrete, and there is no evidence of any supply difficulties of the kind mentioned by the Court of Appeal in connection
with Saturnalite, Indeed, the respondent, in attempting to seal off the threat from pumice, requested the Department of Industry,
Trade and Commerce of the government of Canada to take appropriate action through customs duties to keep the product
from invading the British Columbia concrete industry. This will be the subject of further comment with reference to the third
submission made by the appellants. There is, in short, no evidence and no finding of the necessary intention to injure which
would entitle the respondent to the recovery of damages for the tort of conspiracy to injure.
24
The appellants took the position before this court that success in any one of their four submissions would be sufficient
to require that this appeal be allowed. This is true, however, only if the scope of the tort of conspiracy is confined to situations
in which the defendants specifically intended to injure the plaintiff. In any event, the parties having directed their arguments to
all four issues, it is appropriate that this court respond. I therefore turn to the second issue.
25
The law concerning the tort of conspiracy is far from clear with respect to conduct of the defendants which is itself
unlawful. The tort of conspiracy to injure is complete, as we have seen from Lonrho, supra, and the included reference to Crofter
Hand Woven Harris Tweed Co. v. Veitch, supra, where the predominant purpose of the conspiracy is to injure the plaintiff and
damage in fact results. Thus the concerted action to give effect to the intent completes the tort, and if an unlawful object is
necessary (assuming damages have been suffered by the plaintiff), it is but the object to injure the plaintiff. As Lord Cave said
in Sorrell v. Smith, [1925] A.C. 700 at 712 (H.L.):
A combination of two or more persons wilfully to injure a man in his trade is unlawful and if it results in damage to him,
is actionable.
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The conspiracy to commit an unlawful act in the criminal law is, in this respect, differently structured. The question
which must now be considered is whether the scope of the tort of conspiracy in this country extends beyond situations in which
the defendants' predominant purpose is to cause injury to the plaintiff, and includes cases in which this intention to injure is
absent but the conduct of the defendants is by itself unlawful, and in fact causes damage to the plaintiff. The causative problems
common to the second and third submissions of the appellants will be discussed mainly in connection with the latter. Statements
made in a number of English cases decided prior to Lonrho appeared to endorse this latter aspect of the tort and led the learned
author of Salmond on Torts, at p. 379, to conclude:
A second form of actionable conspiracy exists when two or more combine to injure a third person by unlawful means
— e.g. the commission of a crime or tort, or the infringement of a guaranteed constitutional right ... In such a case it is
irrelevant that the object of the conspirators in using those means may be legitimate. Combinations of this kind must be
contrasted with what might be called "Quinn v. Leathem conspiracies," where the means are legitimate but the object is
not ... Hence a conspiracy may be actionable if either the end or the means, or both, are unlawful.
Lord Diplock declined to accept this analysis, however, observing in his judgment in Lonrho [at pp. 189 and 464] that:
... in none of the judgments in decided cases in civil actions for damages for conspiracy does it appear that the mind of
the author of the judgment was directed to a case where the damage-causing acts, although neither done for the purpose of
injuring the plaintiff nor actionable at his suit if they had been done by one person alone, were nevertheless a contravention
of some penal law.
As a result, Lord Diplock concluded that the House of Lords had an "unfettered choice" in defining the scope of the tort of
conspiracy, and elected to limit the civil action to acts done in combination for the predominant purpose of injuring the interests
of the plaintiff.
27
The history of this tort in the United States has been quite different. While there are cases to the contrary, the courts
generally have for many years concluded that the tort of conspiracy to injure forms no part of the law. This has been said to
be due to the unreality of the tort of conspiracy when the underlying act is not tortious when committed by an individual; and
because of the development of the actions of unfair competition and prima facie tort in the field of commercial regulation: see
Law of Torts, Prosser, 4th ed. (1971), p. 291; Carthy and Millar, "Civil Conspiracy", L.S.U.C. Special Lectures 1973, p. 502.
28
Canadian law concerning the tort of conspiracy displays the same lack of definition which characterized the law of
England prior to the Lonrho decision. The subject of the tort of conspiracy has been comprehensively and critically examined
in "Civil Conspiracy: An Unwieldy Vessel Rides a Judicial Tempest", 16 U.B.C. Law Rev. 229 by Peter Burns. I agree with
respect to his conclusion that [at p. 254]:
The main effect of a finding that a conspiracy by unlawful means has been made out is to exclude the negative defence of
predominant legitimate motive, that is, the advancement of the defendant's own legitimate interests.
See as well p. 247.
29
The respondent relies upon two decisions of this Court, Int. Brotherhood of Teamsters v. Therien, [1960] S.C.R. 265,
22 D.L.R. (2d) 1, and Gagnon v. Foundation Maritime Ltd., [1961] S.C.R. 435, 45 M.P.R. 399, 28 D.L.R. (2d) 174, in support
of its submission that once the unlawfulness of the means has been established, an enquiry into the predominant object of the
conspiracy, that is an intent to injure, is unnecessary.
30
Referring to statements made in the Therien case, Ritchie J., delivering the judgment of the majority in Gagnon, said
at p. 446:
In light of these observations, it becomes unnecessary to embark upon the difficult exercise of determining whether or not
a breach of s. 22(1) of the Labour Relations Act [R.S.N.B. 1952, c. 124] gives rise to a statutory cause of action because
when inquiry is 'made of the statute law' in the present case it discloses, as has been said, that the means here employed
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by the appellants were prohibited, and this of itself supplies the ingredient necesseray to change a lawful agreement which
would not give rise to a cause of action into a tortious conspiracy, the carrying out of which exposes the conspirators to
an action for damages if any ensue therefrom.
As Judson J. observed in his dissenting judgment in Gagnon, however, at p. 461: "The case of Int. Brotherhood of Teamsters
v. Therien does not carry the matter any further. It was not a conspiracy case." The above-quoted statement from the judgment
of Ritchie J. must also be read in light of the facts then before the court. In the words of Locke J. who delivered a separate
concurring judgment [at p. 453]:
It is clear from the evidence that the purpose of setting up the picket line was to inflict injury upon the respondent ... That
the actions of Merloni, Gagnon and Blackman were carried on in combination for the purpose of causing injury to the
respondent by unlawful means is made clear by the evidence.
Thus, the unlawful conduct of the defendants used by Ritchie J. as the basis for liability was directed towards the plaintiff and
was known by the defendants to be likely to result in damage to the plaintiff.
31
In Southam Co. v. Gouthro, [1948] 1 W.W.R. 593, [1948] 3 D.L.R. 178 (B.C.S.C.), a case relied upon by the trial judge
below in reaching his decision, the defendant union members caused damage to the plaintiff company by staging an illegal
sympathy strike. Wilson J. made the following findings of fact [at p. 183]:
It is suggested that the object of the strike was to injure the Province or the plaintiff company. I cannot accept this
argument ... I think they did so [go on strike] with an honest conviction that they were acting in their own interests and
those of their union. True, they knew they would injure the Province and the [plaintiff] company. This, however, was not
their predominant object, but, perhaps a means of attaining their object.
Wilson J. summarized the law as follows [at p. 185]:
All enquiries into conspiracy must, I suggest, commence with the definition given by Willes J. in Mulcahy v. R. (1868),
L.R. 3 H.L. 306 at 317, and quoted by Lord Wright in the Crofter case (p. 157): '"A conspiracy consists not merely in the
intention of two or more, but in the agreement of two or more to do an unlawful act, or to do a lawful act by unlawful
act, or to do a lawful act by unlawful means."'
Where the acts agreed on and done are in themselves lawful then, even if their doing damnified the plaintiff, no action
of conspiracy will lie unless the object of the conspirators was to injure the plaintiff. If this was the object, then the acts
become unlawful. The subject of inquiry is lawfulness or unlawfulness.
But suppose that the acts agreed on and done are not lawful acts, but are unlawful acts. Is an inquiry into the object of
the conspiracy then necessary? I think not. The unlawfulness of the acts has been established, it is inherent in the nature
of the acts, and an inquiry into their purpose becomes superfluous. The requirements of Willes J.'s definition have been
fully complied with.
32
It is important to bear in mind, when considering this explanation of the tort of conspiracy by unlawful means, the
prior finding of fact that the defendants knew that their conduct, which was directed towards the plaintiff, would injure it. The
presence of this element appears to be common to all the Canadian cases in which the tort of conspiracy by unlawful means
has been applied.
33
Although the law concerning the scope of the tort of conspiracy is far from clear, I am of the opinion that whereas the
law of tort does not permit an action against an individual defendant who has caused injury to the plaintiff, the law of torts does
recognize a claim against them in combination as the tort of conspiracy if:
(1) Whether the means used by the defendants are lawful or unlawful, the predominant purpose of the defendants' conduct
is to cause injury to the plaintiff; or,
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(2) Where the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or together with
others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and does result.
34 In situation (2) it is not necessary that the predominant purpose of the defendants' conduct be to cause injury to the plaintiff
but, in the prevailing circumstances, it must be a constructive intent derived from the fact that the defendants should have known
that injury to the plaintiff would ensue. In both situations, however, there must be actual damage suffered by the plaintiff.
35
The Court of Appeal does not appear to oppose the view that the tort of conspiracy is confined to conduct where there
is a real or constructive intent to injure the plaintiff. On the facts in these proceedings, the court found such an intent, probably
in constructive form, to be present, and concluded [at p. 89] that:
The plaintiff was a competitor of the defendants ... It is idle, in the light of these facts, to suggest that the plaintiff was
not one of the targets of the conspiracy.
36
As we have seen, there is no evidence and no finding that the predominant purpose of the appellants' conduct was to
cause injury to the respondent. There is no doubt, however, that the conduct of the appellants, although not directed towards
the plaintiff, was unlawful. They have been convicted of offences in contravention of a federal statute and have been fined
in company with their fellow accused in the total sum of $432,000. The unlawfulness or illegality accompanying the alleged
tortious conduct is said to be the breach of the conspiracy section, s. 32(1)(c), of the Combines Investigation Act. That
conspiracy, of course, was not directed towards the respondent as a supplier to the conspirators, but to the public who were
purchasers of the products of the conspirators. It may also be argued, as indeed it was, that some of the fictitious tenders
submitted by the appellants on construction projects requiring concrete in British Columbia fell into the category of unlawful
activities directed towards the respondent. Again, heinous as the conduct of the appellants was, it cannot be said in fact or in
law that those tenders were directed in any way towards causing injury to the respondent. Indeed, the respondent, by entering
into the two agreements, sought to participate in the benefits accruing to the appellants as a result of those unlawful activities.
37
Finally, it was argued by the respondent that the unlawful conduct by the appellants falling under the Combines
Investigation Act umbrella included the unlawful injury to the respondent's right to the benefits flowing to it from a free
and competitive market in British Columbia. Again the conduct in question was not directed towards the participation of the
respondent in the concrete products market in British Columbia, and indeed, as will be discussed below in connection with the
fourth submission, the respondent sought to avail himself of the advantage not of a free market, but of a neatly shared market
for the end products produced in part from the raw materials supplied by the respondent under the agreements. Again one must
conclude that this aspect of the unlawful conduct contravening the federal statute cannot sustain the recovery of damages in
tort in these proceedings.
38
The tort of conspiracy to injure, even without the extension to include a conspiracy to perform unlawful acts where
there is a constructive intent to injure, has been the target of much criticism throughout the common law world. It is indeed a
commercial anachronism as so aptly illustrated by Lord Diplock in Lonrho, supra, at pp. 188-89. In fact, the action may have
lost much of its usefulness in our commercial world, and survives in our law as an anomaly. Whether that be so or not, it is now
too late in the day to uproot the tort of conspiracy to injure from the common law. No doubt the reaction of the courts in the
future will be to restrict its application for the very reasons that some now advocate its demise.
39
I turn then to the third submission relating to the causation and remoteness aspects of the tort of conspiracy. The issue
raised by this proposition is simply whether or not the loss suffered by the respondent was occasioned by any action or omission
on the part of the appellants. That the appellants combined to share between them the concrete market in British Columbia is
not disputed. The evidence reveals no loss traceable by reason of this combination, to the account of the respondent. Indeed,
the converse would appear to be true. The respondent's ultimate claim under this head of argument must be the loss of the
value of its undertaking as a going concern; and it must be a loss occasioned by the conduct of the appellants. We have already
discussed the submission advanced by the respondent that the failure of the appellants to promote products made from the

10

respondent's raw material caused the respondent's loss. No evidence was drawn to our attention from the record which would
support such a finding.
40
On the other hand, the answer advanced by the appellants is two-fold. They argue first that the destruction of the
respondent's ability to compete in the British Columbia aggregate market was the result of the introduction of the raw material
pumice from sources in the state of Washington. Support for this submission is found in a letter written by the respondent to the
Department of Industry, Trade and Commerce, Ottawa, on 30th September 1971, above. The letter, after referring to the loss
of the Saturnalite market to imported pumice, continues:
The reason for the change is purely price. The landed cost of pumice in Vancouver is approximately $1.25 cubic yard less
than the landed cost of our product. This is so because pumice, being a natural aggregate and subject to no further refining
or manufacturing costs beyond crushing and screening, has a base cost approximately one third that of our manufactured
product. If this were all there was to the competition of our product vs [?] pumice this letter would not be written ...
The incursion of American pumice into the Canadian Market, replacing a Canadian product, is forecast to result in a 25%
reduction in our sales and output.
The annual report of the respondent, dated 8th May 1970, is even clearer:
There is no way that our manufactured aggregate can be sold competitively with pumice, particularly as the latter is
imported free of duty.
The appellants also advanced a submission that the cessation of operations by the respondent was due to the inherent financial
weakness of the respondent. It was said in argument that this financial weakness was amplified by improvident investment in
the late 1960s. In any case, it is argued that the respondent was not financially capable of undertaking anything approaching
vertical integration in the concrete manufacturing and supply business and that their attempt to do so had been, and would
continue to be, disastrous. It may very well be that the evidence does support such a submission, but again there is no finding
to this effect and the documentation does not clearly demonstrate the applicability of the argument. The learned trial judge, in
disposing of this suggestion by the appellants, applied the "thin skull doctrine".
41 It is sufficient in my view to conclude on this branch of the appeal that there is no causal connection between the unlawful
activities of the appellants and the commercial demise of the respondent. On the contrary, the documentary evidence under
the hand of the respondent's officers indicates that the termination of the undertaking of the respondent was the result of the
introduction of a product on the market which effectively displaced the raw material supplied by the respondent. There is no
finding, and indeed no evidence to support any such finding, that the employment by the appellants of this imported raw material
was part of a scheme, lawful or unlawful, amounting to a conspiracy directed to the injury of the respondent in its business.
42 This leaves the fourth branch of the appellant's submission, namely that the respondent is barred from recovery of damages
from the appellants by reason of the voluntary participation of the respondent in the same unlawful scheme, plan or arrangement
of which the respondent now makes complaint. The law on this point is not as well developed as one might expect. The doctrine
is embodied in two principles, namely ex turpi causa non oritur actio and in pari delicto potior est conditio possidentis. The
former is generally applied where the plaintiff seeks recovery for an injury caused by the defendant while they were engaged
together in an illegal or immoral activity. The latter principle is generally imported for the disposition of an action alleged to
arise in the course of an illegal or immoral transaction. As Lord Asquith observed in Nat. Coal Bd. v. England, [1954] A.C. 403
at 428, [1954] 1 All E.R. 546 (H.L.), cases where a tort action has been defeated by the ex turpi causa maxim are exceedingly
rare. One instance is where an action failed for the recovery of damages arising from assault in the course of an illegal prize
fight. Another example is Tallow v. Tailfeathers, [1973] 6 W.W.R. 732, 44 D.L.R. (3d) 55 (Alta. C.A.), where the plaintiffs'
action for damages for injuries suffered due to the gross negligence of the defendant was dismissed because of their participation
with the defendant driver in the theft and unlawful use of a car: see also Tomlinson v. Harrison, [1972] 1 O.R. 670, 24 D.L.R.
(3d) 26 (H.C.); and Rondos v. Wawrin (1968), 64 W.W.R. 690, 68 D.L.R. (2d) 658 (Man. C.A.). Other applications have been
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seen in cases where one party to an illegal agreement has sought to enforce it or to recover damages for its breach. Lord Asquith
concluded at pp. 428-29 that:
... it seems to me in principle that the plaintiff cannot be precluded from suing simply because the wrongful act is committed
after the illegal agreement is made and during the period involved in its execution. The act must, I should have supposed,
at least be a step in the execution of the common illegal purpose.
His Lordship illustrates this proposition [at p. 429]:
If two burglars, A and B, agree to open a safe by means of explosives, and A so negligently handles the explosive charge as
to injure B, B might find some difficulty in maintaining an action for negligence against A. But if A and B are proceeding
to the premises which they intend burglariously to enter, and before they enter them, B picks A's pocket and steals his
watch, I cannot prevail on myself to believe that A could not sue in tort (provided he had first prosecuted B for larceny).
The theft is totally unconnected with the burglary. There is, however, a surprising dearth of authority on this point.
In the present case the plaintiff-respondent clearly sought to avail itself of the benefits apparently attendant upon an ordinary
market which has been neatly shared by the members of an illegal combine. The benefit falling to the respondent was the
opportunity to be the sole supplier of lightweight aggregate to the combine. If the damages which have been suffered by the
respondent flowed from its involvement in the illegal combine or from the contracts entered into between the respondent and the
appellants affording the opportunity to the respondent to participate in the combine, then these doctrines prevent the respondent's
recovery. On the other hand, if there is not a sufficient causal link between the respondent's participation in the illegal control
of the market and the decline and eventual failure of its business, then these doctrines do not operate to provide a further basis
for denying the respondent's claim. Without the causal link, of course, the respondent would have no cause of action. It would
appear that in these unusual circumstances the respondent must fail whichever way this claim is advanced.
43
The respondent makes no attempt to cleanse its operations of the obvious tint of illegality arising out of its agreement
not to compete in the end product market in return for a grant of the right to be the sole source of supply of the raw material,
lightweight aggregate. On the date the writ of summons was issued the Combines Investigation Act did not purport to create
a right to recover damages in civil proceedings. Neither did the statute contain a stipulation foreclosing any such recovery by
participants in an illegal scheme. The act was entirely neutral. Section 31.1 [en. 1974-75-76, c. 76, s. 12] came into force seven
months after the issuance of the writ and purports to authorize the bringing of a civil action to recover losses suffered as a result
of certain violations of the Act. This provision has come before the courts in some provinces, and varying views have been
expressed as to its constitutionality. This section did not come before us for determination in these proceedings and it is not
necessary to make any further reference thereto. The same lack of a causal connection between the illegal control of the market
and the loss suffered by the respondent which is sufficient to dispose of the plaintiff-respondent's claim is determinative of the
applicability of the ex turpi causa defence. This is so because the illegality of which the respondent was guilty is not, on the
record, "causally relevant" to the damage of which the respondent now complains. Nor does the example proferred by Lord
Asquith, above, have application here. There is no proof that collateral activity by the appellants during or after the term of the
contracts between the appellants and the respondent gave rise to the injury in the respondent and thus, to a cause of action known
to the law. In an interesting review of the application of this defence in law by Dale Gibson, case comment (1969), 47 Can. Bar
Rev. 89, the author makes reference to the works of earlier writers wherein considerable doubt is cast on the propriety of the
application of the defence of ex turpi causa in tort actions. Gibson suggests that if the rule has any application it is only to forestall
a plaintiff who is attempting to profit from his illegality and not merely to realize such compensation as may be necessary to
restore him to the position he enjoyed prior to the operation of the illegal arrangement. Professor Fridman, on the other hand,
in "The Wrongdoing Plaintiff" (1972), 18 McGill L.J. 275, argues that the question of whether the plaintiff's conduct should
deprive him of his remedy can only be determined by weighing three factors: causation, remoteness, and blameworthiness.
If the plaintiff's wrongdoing is historically related to his loss or injury, if it operated with the defendant's illegal behaviour to
produce the harm suffered by the plaintiff, and if his conduct makes him morally responsible or blameworthy for what happened
to him, the plaintiff's action should not succeed: see also Cronkite, "Effect of the Violation of a Statute by the Plaintiff in a Tort
Action" (1929), 7 Can. Bar Rev. 67.
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44 Whatever the state of the law may be at the present time, however, I do not find these circumstances to be an appropriate
occasion for the invocation of this defence. If the loss suffered by the respondent was occasioned by his voluntary participation
in an illegal transaction, the courts should not come to his assistance. This does not seem to have been the case, however. In any
event, since the respondent's loss was not caused by the appellants' actions pursuant to their illegal transaction, there is no basis
upon which the respondent can recover in the courts. The third and final points raised by the appellants place the respondent in
a hopeless position. If the respondent succeeds on the causation submission, it is defeated on the fourth point. If the respondent
fails on causation, the fourth point does nothing to assist it.
45
For all of these reasons I come regretfully and somewhat reluctantly to the conclusion that the appeal must be allowed
and the action dismissed with costs. I have said this conclusion is reached with reluctance because both courts below have
found an action residing in the respondent for the recovery of extensive damages for loss of its business undertaking. Were
this conclusion founded on findings of fact or on conclusions on factual issues, an appellate tribunal would ordinarily refrain
from intervening and disturbing the conclusions reached at trial and confirmed on appeal. It seems to me, however, for reasons
already given, that the conclusions are not based upon findings of fact, but in part upon an error in law as to the necessary
elements for an action for conspiracy to injure, as well as errors in law relating to causation and remoteness, and the proper
consequence of unlawful activity on the part of the defendants. For these reasons I would allow the appeal and dismiss the
action of the respondent against the appellants with costs here and below. It follows that the cross-appeal is likewise dismissed
but there shall be only one set of costs.
Appeal allowed.

13

TAB 15

Please see para 44.

2019 ONSC 1730
Ontario Superior Court of Justice
Canadian Standards Association v. P.S. Knight Co. Ltd.
2019 CarswellOnt 6281, 2019 ONSC 1730, 308 A.C.W.S. (3d) 216

CANADIAN STANDARDS ASSOCIATION (Plaintiff / Responding Party) and
P.S. KNIGHT CO. LTD. and GORDON KNIGHT (Defendants / Moving Parties)
C.J. Brown J.
Heard: March 26, 2018; April 19, 2018; December 13, 2018; April 1, 2019
Judgment: April 25, 2019
Docket: CV-15-526680
Counsel: Wendy J. Wagner, Anastasia Semenova, for Plaintiff / Responding Party
Charles Haworth, for Defendants / Moving Parties
C.J. Brown J.:
Introduction
1
The moving party defendants, P.S. Knight Co. Ltd. ("Knight") and Gordon Knight, seek an order dismissing these
proceedings pursuant to s. 137.1 of the Courts of Justice Act, R.S.O. 1990 c. C.43 (the "CJA" or the "anti-SLAPP provisions"),
which provide for dismissal of a defamation action where the court is satisfied that the proceeding arises from an expression
made by a person relating to a matter of public interest.
2
Section 137.1 of the CJA provides that where a proceeding is brought regarding a statement relating to a matter of public
interest, a defendant may seek a preliminary judicial assessment of the merits of the claim. In a preliminary review under s.
137.1 of the CJA, the defendant must establish that the impugned expression is on a matter of public interest. If this is done,
the plaintiff then bears the onus of showing, on a balance of probabilities, that: (1) there are grounds to believe that his or her
claim has substantial merit; (2) there are grounds to believe that the defendant has no valid defence in the proceeding, which
has been defined and clarified by the Court of Appeal for Ontario, as set forth below; and (3) the harm that has been or is likely
to be suffered by the plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue outweighs
the public interest in protecting that expression.
3
The purposes of ss. 137.1-137.5 of the CJA are (a) to encourage individuals to express themselves on matters of public
interest; (b) to promote broad participation in debates on matters of public interest; (c) to discourage the use of litigation as a
means of unduly limiting expression on matters of public interest; and (d) to reduce the risk that participation by the public
in debates on matters of public interest will be hampered by fear of legal action: 1704604 Ontario Ltd. v. Pointes Protection
Assn., 2016 ONSC 2884, 84 C.P.C. (7th) 298 (Ont. S.C.J.), at para. 24; 2018 ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.), at
paras. 37, 45 ("Pointes (Ont. C.A.)").
Background
4
The s. 137.1 motion is generally brought at an early stage in the proceedings, and is intended as a preliminary judicial
process and a fast track means of identifying and dismissing frivolous claims aimed at stifling public participation.
5 A copyright action was commenced in the Federal Court of Canada by the Canadian Standards Association ("CSA Group"),
the responding plaintiffs in this action, against the defendants on June 19, 2012, alleging that the defendants' publication, the
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Electrical Code Simplified Book 2, infringed the CSA Group's copyright in the Canadian Electrical Code. Those proceedings
are ongoing.
6 Following commencement of the Federal Court action, the defendant, Gordon Knight, commenced a website under the name
"RestoreCSA" in May 2013, which published articles discussing the Federal Court action, as well as CSA Group. These articles
and others involving the same subject matter were also disseminated on Twitter and other social media. The plaintiffs allege
that communications in the publications from RestoreCSA were false and defamatory. As a result, CSA Group commenced a
defamation action in the Ontario Superior Court of Justice on April 23, 2015.
7
Following commencement of the defamation action, the defendants brought a motion to dismiss or stay the defamation
action on the basis that it was duplicative of the Federal Court proceedings and other complaints by CSA Group regarding
disparaging use of its trademarks. This Court dismissed the defendant's motion with costs on December 22, 2015, with the
Court holding that "the defamation action has different substantive elements and different remedies available to CSA assuming
it were successful", and "CSA makes substantive claims in the Ontario action that are different and that have different remedial
resources than what is available in the Federal Court". It further held that "it was reasonable and sensible to augment the claims
within the existing Federal Court action and to give Mr. Knight and his corporation notice that CSA might bring a defamation
claim if Mr. Knight and his corporation did not cease and desist": Canadian Standards Assn. v. P.S. Knight Co., 2015 ONSC
7980, 139 C.P.R. (4th) 329 (Ont. S.C.J.).
8

The defendants, thereafter, commenced this motion under s. 137.1, the "anti-SLAPP" provisions of the CJA.

9 This matter was originally heard in the spring of 2018. It was to be continued and completed in June 2018. However, prior
to the June hearing, the parties sought an adjournment in order to provide supplementary submissions regarding a number of
decisions to be released by the Court of Appeal regarding clarification of s. 137.1 and the tests to be met. Following provision
of and arguments on the supplementary submissions in December 2018, the parties wrote again in early March 2019, requesting
that I not release my decision until after they made further submissions as regards four additional decisions released by the Court
of Appeal in 2019. I accepted to receive the second supplementary submissions in writing, which were provided in April 2019.
The Facts
10
CSA Group is accredited in Canada by the Standards Council of Canada as one of nine standards development
organizations. It is an organization that develops standards through a consensus process. CSA Group has nearly 100 years of
experience in standards development and develops and maintains approximately 3000 codes and standards.
11
As part of its standards development mandate, CSA Group produces voluntary standards, which it has no power to
enforce. It has no authority to draft legislation or to control whether the codes that it produces become laws and/or regulations.
It produces, inter alia, the Canadian Electrical Code, which is the subject of these proceedings.
12
The defendant, P.S. Knight Co. Ltd., is an Alberta Corporation of which the defendant, Gordon Knight, is the owner,
C.E.O., President, Director and sole shareholder. Its sole purpose is to publish the Canadian Electrical Code Simplified Book 1
(a guidebook for residential wiring) and Book 2 (the Commercial and Residential book) which, in some cases, contains extracts
from the Canadian Electrical Code and, in other cases, copies the Canadian Electrical Code with annotations.
13
The allegations disseminated widely in the RestoreCSA website, in articles and in blogs, authored and disseminated by
Gordon Knight and his followers, on Twitter and other social media, include the following: that CSA Group engaged in ille=gal
conduct involving sale of influence; committed criminal offences, including treason; is corrupt; and has participated in an "in
and out scandal" with the Canadian Nuclear Safety Commission (the "CNSC").
14
Among the articles, blogs and Twitter disseminations published by Gordon Knight and P.S. Knight, the defendants have
made the following allegations which are the subject of the defamation action and this motion:
1. The CSA Group acts illegally by selling influence and control over the drafting of Canadian law;
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2. The CSA Group committed an offence by violating s. 46 of the Criminal Code, R.S.C. 1985, c. C-46; namely, by
providing direct and material influence over the drafting of Canadian law to a variety of foreign governments, foreignowned companies and to the citizens of foreign countries, which it characterizes as "treasonous";
3. The CSA Group deleted evidence of wrongdoing from its website;
4. The CSA Group sells whole standards to members for payment of money to the CSA;
5. The CSA Group has targeted small companies that refused to pay protection money; Industry Canada and the RCMP
cannot investigate;
6. The CSA Group is corrupt and has a cozy financial relationship with certain manufacturers;
7. The CSA Group did their usual "shakedown", promising to harm an individual if he did not make a payment demanded
by the CSA Group;
8. The CSA Group stole trade secrets and confidential business information belonging to another company;
9. The CSA Group fabricated a false set of electrical laws and provided them to the defendants;
10. The CNSC washes/launders nuclear regulations through the CSA Group for liability protection;
11. The CSA Group violated the law by not subjecting legislative amendments to the electrical law to public view; and
12. The CSA Group uses taxpayer dollars for private interests in the opening of foreign offices and facilities.
The Issues
15

The issues to be determined by this Court are as follows:
1. Are the defendants' expressions, disseminated on its blog site and republished on Twitter and other social media, made
in respect of a "matter of public interest"?
2. Has the CSA Group shown grounds to believe that the proceeding has substantial merit?
3. Has the CSA Group shown grounds to believe that the defendants do not have valid defences in the proceeding, as
defined in the Pointes (Ont. C.A.) decision rendered by the Ontario Court of Appeal?
4. Has the CSA Group shown that the harm it suffered or is likely to suffer sufficiently serious that the public interest in
allowing the proceeding to continue outweighs the public interest in protecting the defendant's expression?

Positions of the Parties
Position of the Moving Party Defendants
16 It is the position of the defendants that the RestoreCSA articles, blogs and publications are on a matter of public interest,
as defined in Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.). The defendants maintain that the subject
matter of the blogs invites public attention and concerns the welfare of citizens of the country. It states that the CSA Group is
involved in the development of standards and model codes in at least 50 different sectors and has facilitated the development
of over 3,000 codes and standards, 40% of which have ultimately become legislation or regulations. It maintains that the codes
and other standards are law which people have no option but to comply with.
17
It is the position of the defendants that the defamation proceedings have no substantial merit and, in any event, it has
valid defences, including truth and fair comment. Further, the CSA Group has not met its onus in establishing serious harm.
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18
The defendants allege that the plaintiffs have commenced the defamation action to limit the defendants' freedom of
expression on matters of public interest. The defendants allege that the defamation action contains the hallmarks of a strategic
SLAPP lawsuit, namely (i) that the CSA Group's financial resources are significant in comparison to those of the defendants;
(ii) that the CSA Group has no evidence of actual damages; and (iii) that this is part of a "suite of lawsuits federally, provincially
and internationally intended to remove the defendants as competitors and to destroy them".
19 It is the position of the defendants that it has published the Canadian Electrical Code Simplified Book 1 since 1967, which
is its sole source of income. At that time and numerous times thereafter, the CSA Group wrote to the defendants to assert its
copyright in the title of the book and to request copy of same to permit it to compare the content.
20 The defendants allege that the CSA Group is a standards development organization, accredited by the Standards Council
of Canada, that it is a Crown corporation that reports through Industry Canada and that it is a global not-for-profit corporation.
21

The defendants maintain that their publications, considering their subject matter as a whole, are in the public interest.

Position of the Responding Party Plaintiff
22 It is the position of the responding party plaintiff that the allegations in issue do not relate to a matter of public interest, but
rather constitute a personal vendetta against the CSA Group. The responding party plaintiff submits that this personal vendetta
arises from the copyright action brought by it against the defendants, and that the defendants admitted that the copyright action
was the proximate cause of the creation of the website.
23
It is the position of the plaintiff that its defamation action has substantial merit. It emphasizes that it does not seek to
prevent the defendants from commenting on the copyright lawsuit nor from expressing their views about standards development
in Canada. It points out that the only standards development organization targeted by the defendants is the CSA Group, although
there are eight other accredited standards development organizations in Canada. The CSA Group has not made allegations
regarding the defendants' website in whole, but with respect to the clearly defamatory, untrue and serious statements concerning
the CSA Group in the blogs.
24
It is the position of the plaintiff that the defendants have no valid defence. The statements in issue are not true and
therefore truth cannot be a defence. The statements at issue are not fair comment as they are not "comment" and not based on
proven fact. Qualified privilege does not apply because the statements were published to the world at large. The defence of
public interest responsible communication is not applicable as the defendants did not verify their allegations, had no reliable
sources and were biased in their tone and approach.
25
The responding party plaintiff further maintains that qualified privilege and public interest responsible communication
also do not apply as the defendants' conduct exhibits actual malice, which defeats these defences. The plaintiff maintains that
the defendants continued to repeat and republish the same unsubstantiated allegations and also made those allegations to the
RCMP, to which it complained, although the RCMP did not proceed with its investigation. They attempted to initiate a private
prosecution against the CSA Group's officers and directors relating to the same allegations which were rejected by a lower court
and the appellate court. The plaintiff points out that Nordheimer J., as he then was, in dismissing the private prosecution, stated
that the defendant Knight "fails to understand the difference between information and evidence".
26 Finally, it is the position of the responding party plaintiff that the harm it suffered or is likely to suffer is sufficiently serious
that the public interest in allowing the action to proceed outweighs the public interest in protecting the defendants' expression.
27 It is the position of the plaintiff that the defendants are attempting to blend statements that purportedly relate to the public
interest with the impugned expressions which do not in any way relate to the public interest. The defendants in the instant case
have attempted to create a "new narrative" about the CSA Group by interspersing general comments that reference subjects that
may be of public interest with the specific falsehoods about the CSA Group. The question to be determined is, what are the
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impugned expressions that give rise to the lawsuit about? The answer, in this case, is the CSA Group, and more specifically,
the defendants' serious and unfounded allegations of influence peddling, criminal conduct, corruption and scandal.
28
It is the position of the plaintiff that the defendants' characterization of the alleged public interest in the expression as
relating to standards development and certification in Canada generally and ownership of copyright in codes and standards is
belied by the fact that the defendants have targeted the CSA Group only, admittedly due to the lawsuit that the CSA Group
brought against the defendants. Regardless of what narrative the defendants attempt to create, the allegations always involve
the CSA Group and relate to that private vendetta and as such, the defendants cannot pass the threshold requirement of s. 137.1.
The Law
29 Pursuant to s. 137.1 of the CJA, the defendants must first establish that their expression relates to a matter of public interest.
If they are able to establish this, the onus shifts to the CSA Group, which must establish that: (i) there are grounds to believe that
its claim has substantial merit; (ii) there are grounds to believe that the defendants have no valid defence as now defined by the
Court of Appeal in recent decisions; and (iii) the harm likely to be or that has been suffered by it is sufficiently serious that the
public interest in permitting the proceeding to continue outweighs the public interest in protecting the defendants' expression.
30
Over the past year, the Court of Appeal for Ontario has released numerous decisions which have clarified and refined
the tests to be met for s. 137.1 of the CJA.
Does the Impugned Expression Relate to a Matter of Public Interest?
31 The words "public interest" are not defined in the legislation. The phrase "public interest" in s. 137.1(3) is not qualified in
any way. It does not require that the expression actually further the public interest. A qualitative assessment of the expression's
impact on the issue to which it is directed is not part of the s. 137.1(3) inquiry. Nothing in the section justifies any distinction
among expressions based on the quality, merits, or manner of the expression. An expression that relates to a matter of public
interest remains so if the language used is intemperate or even harmful to the public interest. The "public interest" as referred
to in s. 137.1(3) is determined by asking — what is the expression about, or what does it pertain to? See Pointes (Ont. C.A.),
supra, at paras. 54, 55. The expressions that are the subject matter of the lawsuit as a whole and the context in which they are
made must be considered in determining whether the expression is related to a matter of public interest: Veneruzzo v. Storey,
2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.), at paras. 17-19.
32
In interpreting the phrase "public interest" in the context of s. 137.1, the courts have looked to the definition of "matters
of public interest" set forth in the Supreme Court of Canada decision of Grant v. Torstar Corp., supra, at para.105:
To be of public interest, the subject matter 'must be shown to be one inviting public attention, or about which the public
has some substantial concern because it affects the welfare of citizens, or one to which considerable public notoriety or
controversy has attached': Brown, vol. 2, at pp. 15-137 and 15-138. The case law on fair comment 'is replete with successful
fair comment defences on matters ranging from politics to restaurant and book reviews': Simpson v. Mair, 2004 BCSC 754,
31 B.C.L.R. (4th) 285, at para. 63, per Koenigsberg J. Public interest may be a function of the prominence of the person
referred to in the communication, but mere curiosity or prurient interest is not enough. Some segment of the public must
have a genuine stake in knowing about the matter published.
33
Pursuant to the recent Court of Appeal decisions released over the last year, it is clear that s. 137.1 does not alter the
substantive law as it relates to claims based on expressions of public interest. The court has confirmed that "there are no new
defences created for those who speak out on matters of public interest". The law of defamation remains substantially unchanged:
Pointes (Ont. C.A.), supra, at para. 46.
34 In the recently released Levant v. Day, 2019 ONCA 244 (Ont. C.A.), at para. 10, ("Levant v. Day (Ont. C.A.)"), the Court
of Appeal, citing Pointes (Ont. C.A.), at para. 65, summarized "public interest" as follows:
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In summary, the concept of 'public interest' as it is used in s. 137.1(3) is a broad one that does not take into account the
merits or manner of the expression, nor the motive of the author. The determination of whether an expression relates to
a matter of public interest must be made objectively, having regard to the context in which the expression was made and
the entirety of the relevant communication. An expression may relate to more than one matter. If one of those matters is
a 'matter of public interest', the defendant will have met its onus under 137.1(3).
35
Considering the subject matter of the defendants' publications and re-publications as a whole, it would appear on its
face and for the purposes of this motion that the allegations relate to a matter of "public interest" as they deal with standards
development in Canada. As stated in Levant v. Day and Pointes (Ont. C.A.), supra, the concept of "public interest" as used in
s. 137.1(3) does not take into account the merits or manner of the expression, nor the motive of the author.
36
Based on the most recent jurisprudence from the Court of Appeal, I find that the defendants have established that their
blog posts are, for the purposes of this motion, in relation to matters of public interest. They contain expressions relating to
more than one matter. One of those is a matter of public interest, namely standards development by the CSA Group in Canada.
I find that the defendants have established the impugned expressions to be on a matter of public interest.
37
Having found the impugned expression to be on matters of public interest, as defined above, the plaintiff must then
establish on a balance of probabilities that there are grounds to believe that the claim has substantial merit; that there are grounds
to believe that the defendants have no valid defence; and that the harm that has been or is likely to be suffered by the plaintiff is
sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest in protecting
the expression.
Are There Grounds to Believe that the Proceeding Has Substantial Merit?
38
The threshold for the responding party to meet the test in ss. 137.1(4)(a)(i) and (ii) of the CJA is a low one, given the
significant remedies in s. 137.1 and the protection for litigants to bring legitimate claims before the court: Platnick v. Bent, 2018
ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.), leave to appeal to SCC submitted 4 March 2019, at paras. 68-70; and Pointes
(Ont. C.A.), supra.
39
The Court of Appeal has clarified that the issue to be determined on a s. 137.1 motion is not "the ultimate strength of
the claim or the believability of the plaintiff, but only whether the record provides a reasonable basis for believing the claim
has substantial merit and that there is no valid defence": Platnick v. Bent, supra, at para. 49. Therefore, the test is as follows:
could a reasonable trier conclude that the CSA Group has a real chance of establishing that the defendants defamed them and
could a reasonable trier conclude that the defendants had no valid defence to the allegations?: Platnick v. Bent, supra, at paras.
44, 49; and Pointes (Ont. C.A.), supra.
40 Thus, the CSA Group must establish that there is a reasonable basis both for believing that the claim has substantial merit
and that there are no valid defences. In other words, the CSA Group must establish that it has a real chance of establishing that
the defendants defamed it and therefore that its action has substantial merit. I will address the issue of the defences below.
41
The responding party must establish an objective basis for the belief that there is substantial merit to the claim which
is based on compelling and credible information.
42 The plaintiff, in a defamation action, must establish the following: (i) that the words complained of referred to the plaintiff;
(ii) that the words were published by being communicated to at least one other person; and (iii) that the words complained of
were defamatory, in the sense of tending to lower the plaintiff's reputation in the eyes of the reasonable person: Thompson v.
Cohodes, 2017 ONSC 2590 (Ont. S.C.J.), at para. 14 ("Thompson"). And see: United Soils Management Ltd. v. Mohammed,
2017 ONSC 4450, 7 C.P.C. (8th) 58 (Ont. S.C.J.), aff'd 2019 ONCA 128 (Ont. C.A.), at para. 20; Platnick v. Bent, supra, at
para. 92; Pointes (Ont. C.A.), supra, at para. 47; Able Translations Ltd. v. Express International Translations Inc., 2016 ONSC
6785 (Ont. S.C.J.), aff'd (2018), 2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.), at paras. 49 and 51; Hill v. Church of
Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) , at para. 164 ("Hill v. Church of Scientology").
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43
I do not accept the arguments of the defendants, that the CSA Group's claims have no merit and that the RestoreCSA
articles do not refer to the CSA Group, but rather refer to the CNSC.
44 The statements in issue refer to the CSA Group. The evidence, including the transcript of the defendant Knight, indicates
that the defendants provided the non-website publication to the National Post, other news media and members of government.
The website publication has been published via the Internet to members of government (both federal and Ontario) and to
members of the public in Ontario, across Canada and internationally. The allegations against the CSA Group are serious; alleging
unlawful conduct, including illegal sale of influence over Canadian law, criminal conduct involving breach of the Criminal Code,
the making of legal demands for protection money, the intentional sabotaging of business and corruption. These allegations are
very serious and are potentially damaging to anyone's reputation.
45
For the purposes of this motion and based on all of the evidence before this Court, I am satisfied that there are grounds
to believe that the claim has substantial merit.
Are There Valid Defences?
46
The defendant advances the defences of truth, fair comment, qualified privilege and responsible communication on
matters of public interest.
47 As regards the defences advanced, the Court of Appeal clarified the test to be applied. As Doherty J.A. stated in Pointes
(Ont. C.A.), supra, at para. 84:
The onus rests on the plaintiff to convince the motion judge that, looking at the motion record through the reasonableness
lens, a trier could conclude that none of the defences advanced would succeed. If that assessment is among those reasonably
available on the record, the plaintiff has met its onus.
In other words, is the conclusion that the plaintiff has no defence to the action among the range of conclusions that may
be reached by a trier: Levant v. Day (Ont. C.A.), supra, at para. 14. And see: Bondfield Construction Company Limited v.
The Globe and Mail Inc., 2019 ONCA 166, 144 O.R. (3d) 291 (Ont. C.A.), at paras.10-17 ("Bondfield").
(i) Fair Comment
48
To establish a defence of fair comment, the comment must be on a matter of public interest, based on fact, recognizable
as comment, although comment may include inherently debatable inferences of fact, and fairly made, in the sense that a person
could honestly make the comment on the proven facts. If the defendant establishes that these elements are present, the defence
may still be defeated if the plaintiff establishes that the defendant was actuated by malice: Simpson v. Mair, 2008 SCC 40,
[2008] 2 S.C.R. 420 (S.C.C.) ("WIC Radio Ltd."); Thompson, supra.
49
As stated in the recent Court of Appeal decision of Lascaris v. B'nai Brith Canada, 2019 ONCA 163, 144 O.R. (3d)
211 (Ont. C.A.), at para. 24:
Regarding the issue of fair comment, the motion judge set out the constituent elements of the defence of fair comment, as
articulated in WIC Radio Ltd. v. Simpson, 2008 SCC 40, [2008] 2 S.C.R. 420, at para. 28:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognizable as comment;
(d) the comment must satisfy the following objective test: could any person honestly express that opinion on the
proved facts?;
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(e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that the
defendant was subjectively actuated by express malice.
50 Statements of comment are statements of opinion, or inherently subjective and debatable inferences from facts as indicated
in WIC Radio Ltd., supra. They are distinguishable from defamatory statements of fact, which purport to assert objective truth.
If of fact, the words may be found to be a statement of fact: Thompson, supra.
51
An assertion of fact can never be defended as fair comment. The expression must be recognizable as a comment based
on true facts and not as a bare statement of fact. If the words are presented in a manner which does not indicate with reasonable
clarity that they are comment and not statements of fact, the words may be found to be a statement of fact. Where the statement
is recognizable as comment, it must be based on true facts. Those true facts must be stated within the publication so that the
reader is in a position to arrive at their own conclusion as to whether the defamatory expression is founded or unfounded:
Manitoba Free Press Co. v. Martin (1892), 21 S.C.R. 518 (S.C.C.), at p. 528; Ross v. N.B.T.A., 2001 NBCA 62, 238 N.B.R. (2d)
112 (N.B. C.A.),at paras. 62, 63; Leenen v. Canadian Broadcasting Corp. (2000), 48 O.R. (3d) 656 (Ont. S.C.J.), at paras. 123,
124, aff'd (2001), 54 O.R. (3d) 612 (Ont. C.A.), leave to appeal to SCC denied [2001] S.C.C.A. No. 432 (S.C.C.); Thompson,
supra, at para. 26; and Levant v. Day, 2017 ONSC 5956, 17 C.P.C. (8th) 183 (Ont. S.C.J.), aff'd 2019 ONCA 244 (Ont. C.A.),
at paras. 40, 42.
52
For the purposes of this motion, I am of the view that the impugned "comments", all listed and analyzed below under
"The Allegations", were stated as fact.
53
The statements made in the blog posts and communicated to media, government officials and others, are stated as fact,
rather than comment. They are not recognizable as comment based on true fact and do not indicate with reasonable clarity that
they are comment and not statements of fact. These statements of "fact" made by the defendants have not been proven to be
true. Indeed, as regards many of the allegations, the evidence proffered in support of the truth of these statements is indeed the
defendant, Knight's, own blog posts and articles published on the RestoreCSA blog and republished on Twitter. Again, as noted
above, the defendant's own articles alleging these allegations, and stated as fact therein, are not evidence of the truth of these
allegations. There has been no independent evidence to establish the truth of these allegations. As Nordheimer J., as he then
was, stated in dismissing the defendant's private prosecution against the CSA Group, the defendant confused information (in
most cases his own authored articles) with evidence. Thus, while the defendants maintain that they are comment or opinion,
based on proven fact, they are not comment and not based on proven fact, as analyzed further below at paras. 65-102.
54
In my view, a reasonable trier could conclude that the defence of fair comment would not succeed. It would be open
to a trier to conclude that the statements made about the CSA Group were uttered as statements of fact, not as statements of
opinion or "comment". Further, even if the statements are viewed as opinion, a trier could also conclude that a person could
not honestly express that opinion based on the available or proven facts. I note that there were no proven facts to support the
allegations made by the defendants.
55
For the purposes of this motion, there are reasonable grounds to believe that the blog posts and publications of the
defendants were not comments based on fact. They were not recognizable as comment, but were statements of what purported
to be actual fact, which the defendants continued to repeat, even after they knew a number of the statements were not true.
56
The defence of fair comment is only available for comment based on facts proven to have been true: WIC Radio Ltd.,
supra. The allegations made by the defendant, Knight, are not stated as comment. Rather, they are stated as fact and have not
been established. Accordingly, I find that a reasonable trier could conclude that the defence of fair comment is not available.
(ii) Qualified Privilege
57
Qualified privilege is applicable where a respondent has "an interest or a duty, legal, social, or moral, to make the
impugned statements to the person to whom those statements are made and the person to whom it is made has a corresponding
interest or duty to receive it. Reciprocity is essential. A general sense of duty toward the public to make information available
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does suffice to make publication "to the world at large" a privileged occasion. The state of mind of the person communicating
the information is irrelevant: Hill v. Church of Scientology of Toronto, supra, at para. 143; Raymond E. Brown, Brown on
Defamation, Vol. 4 (Toronto: Carswell, 1994), at pp. 13-68, and pp. 13-819 — 13-820 citing Buck v. Morris, 2015 ONSC 5632
(Ont. S.C.J.), at para. 144; Grant v. Torstar Corp., supra, at paras. 34-37; Merit Consultants International Ltd. v. Chandler,
2014 BCCA 121, 60 B.C.L.R. (5th) 214 (B.C. C.A.), at para. 29; and Whitfield v. Whitfield, 2016 ONCA 581, 401 D.L.R. (4th)
128 (Ont. C.A.), at para. 65.
58
The privilege will be defeated if the information is communicated to an inappropriate or excessive number of peoples
or if the information that is communicated was not reasonably appropriate to the legitimate purposes of the occasion (i.e.,
excessive distribution or inappropriate content). Publication by Internet rarely is treated as necessary or reasonable. In addition,
the privilege does not extend to reporting uncorroborated allegations of criminal wrongdoing to the general public as opposed
to law enforcement or investigative authorities.
59
The defendant has pled qualified privilege only in relation to the non-website publication, the Issues Summary. The
defence does not apply to this publication, as the defendant, Knight, admitted that he provided the Issues Summary to the
National Post and other media, as well as to multiple government departments and officials. There has been no duty or interest
established by the defendants supporting the wide publication of the Issues Summary, in particular given the uncorroborated
allegations of criminal misconduct contained therein: See analysis of the Allegations in the Issues Statements, below. I am not
satisfied that there was any actual duty to publish the uncorroborated allegations of criminal conduct. I am satisfied that the
publications were made to a large number of people, without an established "duty" to do so, and that such publications were
not necessary or reasonable.
60
Given the foregoing, including that the statements were made and published to "the world at large", as they were on the
RestoreCSA website, and republished in blogs and Twitter feeds, I find that a reasonable trier could conclude that the defence
of qualified privilege is not available.
(iii) Public Interest Responsible Communication
61
Public Interest Responsible Communication ("PIRC") is available as a defence where the publication relates to a matter
of public interest and the publisher was diligent in trying to verify the allegations. In determining whether this defence is
applicable, the court must consider the seriousness of the allegations, the public importance of the matter, the urgency, the status
and reliability of the sources, whether the plaintiff's side of the story was sought and accurately reported, whether inclusion of
the defamatory statement was justifiable, the public interest of the defamatory statement and any other relevant circumstance.
Publications that are motivated by malice necessarily fail the defence of PIRC: see Grant v. Torstar Corp., supra, at paras.
110-126.
62
Based on the evidence before this Court, the defendant, Knight, did not attempt to verify the truth of the allegations,
but simply accepted everything his "confidential sources" stated at face value and took no steps to corroborate their supposed
allegations. The defendants corresponded with a variety of companies, not seeking to verify the defendant's allegations which
he intended to publish, but rather he asked, in his correspondence, that they cooperate with him to bring down the CSA Group.
It would appear that some of the defendants' confidential sources had their own motivations and their own "axes to grind" visà-vis the CSA Group. The tone of the defendants' publications was not neutral, but rather accusatory.
63
The plaintiff's side of the story was not sought, nor accurately reported. The defendants did not attempt to verify the
impugned statements, as analyzed below, and in some instances, continued to repeat and republish statements which they knew
to be false.
64
In such circumstances, I find that a reasonable trier could conclude that PIRC would not be available as a defence. In
coming to this conclusion, I have taken into account the analyses, below, as regards the impugned allegations.
The Allegations
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65
I will review below the impugned allegations of the defendants, contained in their Issues Summary, and the evidence
applicable thereto, as regards whether the defendants have any valid defences under PIRC.
Allegation 1: The CSA Group Acts Illegally by Selling Influence and Control —over the Drafting of Canadian Law
66
The pleaded allegations of the defendants state that the CSA Group acted illegally, unethically and corruptly by selling
weighted votes on legislative committees that draft Canadian law. The allegations state that "the CSA Group has been selling
influence and control over Canadian law through sales of weighted votes at legislative committee" . . . "Selling influence over
safety law in exchange for money is very very illegal".
67 The defendants rely on Exhibit "S" to this motion, a page from the CSA Group's website, which they maintain establishes
that committee positions were sold at tiered levels of $2,000, $4,000 and $6,000. The defendants maintained that "the more
money paid to CSA, the more votes the member will receive". In fact, the evidence of the CSA Group, as seen at Exhibit "S", is
that the fees paid refer to levels for voting on the Association level "i.e., voting on the composition of the Board of Directors and
other Association governance issues". The tiered levels have nothing to do with working committees that develop standards.
68 The defendants did not ascertain the meaning of "votes on the Association level". After the defendants made a complaint
to the RCMP, which induced it to conduct an investigation, even the RCMP concluded that the fees referred to did not relate
to votes on committees. The RCMP concluded that " . . . It appears that the membership fees are for tiered levels of customer
service. For example, Tier 1 provided a 10% discount on CSA's technical information service, where Tier 2 provided a 15%
discount and Tier 3 was 20%. Other differences were ability to get CSA publications (Tier 3), registration for seminars, and
free committee information subscriptions. Tier 1 cost $2000/year, Tier 2 was $4000/year and Tier 3 was $6000/year".
69 The defendants' allegations regarding fees to serve on committees were not verified. Indeed, the defendants admitted that
one document relied on in support of the "tiered voting" allegation did not refer to fees at all; another document referred to "inkind" contributions made by committee members, which the defendants conceded could refer to non-monetary contributions,
such as the donation of time. There was no documentary evidence supporting the allegation that fees were paid to serve on
committees. However, the defendant Knight considered his blog posts and his own articles to be "evidence" of these allegations.
They are, of course, not evidence. As Nordheimer J., as he then was, stated in dismissing the defendants' private prosecution
against the CSA Group, the defendant mistakes "information for evidence". The defendants appear once again to have done
that throughout these proceedings.
70 The defendants further purported to support their influence peddling allegation by alleging the Electrical Code Committee
included four individuals employed with Schneider Electronic Canada. The defendants had no proof that Schneider paid a fee
to have representatives serve on the committee and apparently had no knowledge as to which members on the committee were
voting members. The defendants further allege that according to a "confidential source", Schneider Electric gave $10,000 to
the CSA Group to influence the committee, but admitted that they had no evidence of this and did not take any steps to verify
the allegation.
71 The defendant then further alleged that an offer was purportedly made by the CSA Group to the defendant or his father to
serve on a committee in exchange for a fee, but admitted that the CSA Group never made an offer to the defendant, Knight, or
his father to pay money in exchange for being a representative on the Electrical Code Committee. Again, they have proffered
no evidence whatsoever in this regard.
72

This allegation appears, for the purposes of this motion and based on the evidence, to be unfounded and without substance.

Allegation 2: The CSA Group Committed an Offence by Violating Section 46 of the—Criminal Code
73
The pleaded allegations state as a fact that the CSA Group has been providing "direct and material influence over the
drafting of Canadian law to a variety of foreign governments, foreign owned companies and to the citizens of foreign countries"
and that "unauthorized provision of influence or control over Canadian law to foreign powers appears to be a prima facie act
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of treason against the Crown . . . Whereas merely furnishing unauthorized influence appears to be sufficient to qualify such act
as a section 46 [Criminal Code] violation, the CSA actually traded influence to a foreign power in exchange for money".
74 Again, the defendants rely on Exhibit "S" to this motion, as well as Exhibit "V" in support of this allegation. As indicated
above, Exhibit "S" does not show that the CSA Group charges tiered fees to serve on or have weighted votes on standards
development committees. Exhibit "V" is merely a list of representatives that serve on the Canadian Electrical Code Committee,
which does include representatives of foreign governments. The defendants did concede that they do not know whether these
representatives have votes on the committee and made no inquiries as to whether they paid a fee to serve on the committees. The
evidence of the CSA Group indicates, however, that they do not. The defendants further concede that the foreign governments
have a legitimate interest in the development of codes and standards used within their countries.
75
The defendants alleged that an "authorization" is required from the Department of Foreign Affairs for the involvement
of foreign representatives on the CSA Group committees, and persisted in this allegation even after being advised by the
Department of Foreign Affairs that it did not consider the CSA Group to be a government entity, it did not interpret the CSA
Group's activities as "de facto" developing the law, and it was of the opinion that no authorization is required for the CSA Group
to carry on its activities. While the defendant, Knight, expressed that it was his position that national security information was
shared at Electrical Code meetings, he had no evidence to support this position and did not feel that it was "relevant" that no
clearance was required from the Department of Foreign Affairs to serve on a committee, and that none of the information is
classified by the government as secure.
76 This allegation appears, for the purposes of this motion and based on all of the evidence and the defendants' concessions,
to be unfounded and without substance.
Allegation 3: The CSA Group Sells Whole Standards to Members
77 The defendants' allegations include statements of fact that in a meeting "CSA officials reminded the members present that
any standard that they wanted could be developed for them and that CSA would sign off on it, provided that they paid money
to CSA . . . CSA will sell standards for $120,000 to $250,000 each". However, the unchallenged evidence of the CSA Group's
affiant was that there is a defined process for approving additions to the CSA standards development and that the process is
structured to ensure that funding of a standard does not influence content.
78
The unchallenged evidence of the plaintiff is that playground standards are not funded by government or industry, but
rather are funded by sales of other codes and standards. The defendant, Knight, admitted that he did not seek to verify with any
of the companies whether they paid a fee to serve on the committee. Further, he conducted no research that would link the fact
of serving on the committee to the award of playground contracts.
79 Again, the defendants did not take any steps to verify their serious allegations. The defendants purport that this allegation
was made by a CSA staff member at the PlaySpaces Committee meeting (which develops standards for playgrounds) on
February 18, 2009. However, the defendant, Knight, admitted that he did not attend the meeting and he would not identify the
source of his information. The CSA Group produced the meeting minutes, in which there is no record of any such statement. The
defendant, Knight, admitted he did not seek to verify the content of the February 18, 2009 meeting minutes before he published
the allegations. The defendant, Knight, claimed that he had the original shorthand notes taken by his source at the meeting, but
did not produce them. He did not verify the allegations with any committee members.
80 For the purposes of this motion and based on all of the evidence, I am satisfied that there is no substance or any foundation
to this allegation.
Allegation 4: The CSA Group Has Targeted Small Companies that Refused —to Pay Protection Money; Industry Canada
and the RCMP Cannot Investigate
81
The defendants allege as a statement of fact that the CSA Group has targeted small companies that refused to pay
protection money and has been approaching companies for payment of money in exchange for assurances that the CSA Group
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will not impede their operations. The defendants allege that the CSA Group has "successfully demanded money from several
defendants' confidential sources and, in one case, the source had to pay CSA all domestic profits in order to prevent CSA from
attacking the company internationally".
82 There is no proof and no evidence that the CSA Group has targeted any companies to remove them from competition or
threatened litigation. As "evidence" in support of this allegation, the defendants rely primarily on the CSA Group's litigation
taken in Federal Court to enforce its copyright against the defendants, to stop the defendants from communicating directly with
CSA Group employees in the context of the ongoing litigation and the private prosecution commenced against CSA officers for
treason, bribery, fraud on the government and breach of trust, and to warn the defendants not to engage in further defamatory
attacks on the CSA Group and its individual employees. The defendants further alleged "threats" against the defendant's father,
Peter Knight, but have provided no details, evidence or any other support for this allegation.
83
While the defendants allege that these proceedings are designed to eliminate them as competitors, I am of the view
that the defendants cannot be seen as "competitors" based on all of the evidence before this Court. The defendants are not a
standards development organization, accredited by the Standards Council of Canada; they do not develop any standards. They
have, over the years, published a book which apparently simplifies understanding of the electrical codes in force at the time.
More recently, they have published the Electrical Code as published by the CSA Group, and annotated it, which forms, in part,
the copyright infringement litigation.
84
The defendants have proffered, in support of their allegation, a redacted correspondence chain purportedly from a
confidential source who appears to take issue with the CSA Group's assertion of its copyright. As regards information received
from confidential sources, the defendants have admitted that they took no steps to verify the allegations with any other persons
or in any other way. At present, the Federal Court copyright proceedings are still ongoing.
85

Again, based on the evidence before this Court, there is no substance or foundation to this allegation.

Allegation 5: The CSA Group is Corrupt and has a Cozy Financial Relationship —with certain Manufacturers.
86
The defendants name, in these allegations, manufacturers such as Schneider Electric and Magna, and allege that these
members stay on the CSA Group committees in order to control standards and to control the market and give the CSA Group
money to influence the committees. The defendants have provided no evidence to support or substantiate these allegations. There
are no fees required to serve on the CSA Group committees. The defendants have proffered no evidence that any manufacturer
made payments to the CSA Group to influence committees. In reading these allegations, they are stated as allegations of fact,
not comment, and are made without any verification, evidence or basis of truth.
87 Again, for purposes of this motion and based on all of the evidence, and the lack of evidence to substantiate the allegations,
these allegations are unsubstantiated and unfounded.
Allegation 6: The CSA Group did their usual "Shakedown", Promising to Harm an Individual if he did not make a Payment
Demanded by the CSA Group
88 This allegation, again in the form of a statement of fact, is that the CSA Group did a "shakedown" of an alleged "confidential
source", by promising to harm the individual if he did not pay whatever the CSA Group wanted. There is no evidence to support
this allegation and thus it is unsubstantiated. The defendants did provide redacted correspondence in response to undertakings,
which relates to use of the CSA Group's copyrighted materials without permission. It does not substantiate any of the allegations
made as regards the "shakedown" in the blog post. The defendant, Knight, admitted that he did not independently verify any
of the information supposedly received from the "confidential source".
89

Again, for the purposes of this motion, and based on the lack of evidence, this allegation is without substance or foundation.

Allegation 7: The CSA Group Fabricated a False Set of Electrical Laws and Provided them to the Defendants
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90
The defendants allege that the CSA Group fabricated a false set of electrical "laws" and gave them to the defendants.
Again, there appears to be no evidence in support of this allegation. It is the evidence of the principal of the CSA Group
that the advanced memorandum sent to the defendants is a dynamic document that is subject to amendment until the final
code is published and "the document that was provided to Peter Knight was neither false nor fabricated". The defendants have
proffered no evidence to support their allegation nor to establish that the advanced memorandum given by the CSA Group to
the defendants at the request of the defendants was different from that given to any other party.
91

Again, for the purposes of this motion, there is no evidence to support the allegation.

Allegation 8: The Canadian Nuclear Safety Commission Washes/Launders Nuclear Regulations through the CSA Group
for Liability Protection
92
The defendants allege as fact that the CSA Group "provides liability protection to the CNSC [Canadian Nuclear Safety
Commission] in trade for $1 million per year" and that this is an "in and out scandal" and a "protections racket". The allegation
further implies that their actions compromise safety.
93
The evidence of the CSA Group's affiant, which remains unchallenged, is that the CSA Group does not offer any form
of liability protection to CNSC and that to the knowledge of the CSA Group, the referencing of the CSA Group codes and
standards within laws administered by CNSC has no impact on CNSC's liability.
94
Again, the defendants have neither provided any evidence of this allegation nor taken steps to verify the allegation. The
defendants have admitted in cross-examinations that where the CSA Group has sought liability protection, it is for the benefit
of the CSA Group and not CNSC. The defendants have provided no evidence to establish that CNSC obtains immunity from
liability by virtue of using the CSA Group standards or is a true fact that could form the basis for comment. The defendants did
not seek to verify the allegation with CNSC prior to publishing it, but rather only asked CNSC the amount of funding they paid
for nuclear standards development. The defendants' assertion that CNSC's mandate requires it to develop standards on its own
without CSA Group involvement is without foundation or any evidentiary support. Moreover, the defendants have proffered no
evidence nor any instance where safety was compromised by CNSC using CSA Group developed codes and standards.
95

Again, for the purposes of this motion, and based on the lack of any evidence, these allegations are without substance.

Allegation 9: The CSA Group Violated the Law by Not Subjecting "Legislative Amendments" to "Electrical Law" to Public
Review
96
The allegation includes statements of fact that the CSA Group "decided not to subject amendments to existing electrical
laws to public review . . . or, more bluntly, the CSA decided to violate the law". The unchallenged evidence of the CSA Group's
affiant is that the CSA Group has duly carried out the public review process as set forth in the CSA Group's directives. The
evidence does indicate that a Federal Court decision held that there is "a serious issue to be tried" as to whether the correct type
of public review process is being followed. However, no court has, as yet, determined the issue and the current public review
process is considered adequate by the CSA Group's accreditation body, the Standards Council of Canada, and was followed
in this case.
97 No evidence was proffered to establish that the CSA Group "deliberately" violated any "law". The CSA Group followed
the public review process set forth in its directives and approved by the Standards Council of Canada. There is nothing to
establish that it deliberately violated any law.
98
Again, for the purposes of this motion, and based on the absence of any evidence to support the defendants' allegation,
the allegation is unfounded and without substance.
Allegation 10: The CSA Group Uses Taxpayer Dollars for Private Interests in the —Opening of Foreign Offices and
Facilities.
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99 The defendants allege that the CSA Group has committed "abuses" and "appears to be using taxpayer dollars for private
interests" in establishing offices near golf clubs and other recreational areas. These allegations are unsubstantiated and the
defendants have provided no evidence of such.
100
Thus, based on all of the foregoing, there is no evidence proffered by the defendants to establish that any of these
allegations are valid or based on proven fact. Based on the foregoing, they are unfounded and unsubstantiated. The publisher
did not seek to verify the allegations before publishing them, or where he did, he discarded, omitted or ignored the information
provided to him that was contrary to his thesis or belied his statements. Accordingly, for the purposes of this motion, these
allegations are unsubstantiated and unfounded and do not and cannot constitute or support a valid PIRC defence.
101
None of these allegations can be seen to be true. None can be used to support the defences advanced by the defendants
in support of this motion. Looking at the record before the Court, a trier of fact, looking through the reasonableness lens could
conclude that no defences advanced by the moving party would succeed. Based on all the evidence before this Court, as set forth
and analyzed above, I am of the view that no defence advanced by the moving party, including truth, fair comment, qualified
privilege or PIRC would succeed for the reasons set forth above.
102
I am satisfied that the tests regarding no valid defences, set forth by the Court of Appeal in, inter alia, Pointes (Ont.
C.A.), Levant v. Day and Bondfield, supra, have been met here and that a trier could conclude that none of the defences advanced
would succeed.
Malice
103
In addition to the reasons above, the defences of fair comment, qualified privilege and PIRC are defeated by actual
or express malice.
104
Actual or express malice is established where someone publishes a defamatory expression (i) knowing that it is false;
(ii) recklessly indifferent as to whether it is true or false; (iii) for the dominant purpose of injuring the plaintiff because of spite
or animosity; or (iv) for some other dominant purpose which is improper or indirect.
105 Evidence of actual malice may exist "intrinsically", based on the mode and style, tenor, tone and spirit of the publication,
if the language is more abusive, extreme, exaggerated, inflammatory, sensationalized, offensive, excessive or extravagant than
required. In addition, the following "extrinsic" factors have been considered to be evidence of malice: (i) repetition of the libel;
(ii) statements made in reckless disregard for the truth; (iii) statements made without taking steps to check or verify the facts;
(iv) overly wide dissemination of statements made via the Internet; (v) the defendant's reassertion of his belief in the charge after
the charge has been disproved in legal proceedings; (vi) the conduct of the defendant up to and including trial; (vii) omitting
significant information that was contrary to the defendant's thesis; (viii) reliance on an obviously biased source; (ix) a biased and
disdainful attitude on the part of the defendant toward the plaintiff; and (x) failure to make an inquiry or further investigation:
Rodger D. McConaughey & David A. Potts, Canadian Libel and Slander Actions (Toronto: Irwin Law, 2004), at pp. 301 and
320; Brown on Defamation, supra, Vol. 5 at pp. 16-120, and 16-138 - 16-139; Armstrong v. Corus Entertainment Inc., 2016
ONSC 5242, at para. 47.
106
Lack of proper investigation or verification of allegations constitutes malice. Publishing subsequent articles attacking
the claimant and alluding to a libel action is evidence of malice. Where, after publication, a defendant obtains proof that what
he said was untrue, failure to retract a serious charge provides evidence of malice: Rogacki v. Belz (2004), 243 D.L.R. (4th) 585
(Ont. C.A.), at paras. 45, 46, 49, 52; Farrell v. St. John's Publishing Co. (1985), 58 Nfld. & P.E.I.R. 66 (Nfld. C.A.), leave to
appeal to SCC refused, [1986] S.C.C.A. No. 246 (S.C.C.), at para. 45; Brown on Defamation, supra, at pp. 16-138 to 16-139;
Graham v. Purdy, 2017 SKQB 42 (Sask. Q.B.), at para. 220; and Awan v. Levant, 2016 ONCA 970, 133 O.R. (3d) 401 (Ont.
C.A.), leave to appeal to SCC refused, [2017] S.C.C.A. No. 71 (S.C.C.), at para. 55.
107 Based on a careful reading of the blog posts, which are all set forth in the Issues Summary of the defendants, in evidence
in this motion and analyzed in the Allegations section above, I am satisfied that the blog posts are replete with unsubstantiated
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and unfounded allegations, and constitute, in essence, based on all the evidence, personal attacks on the CSA Group that allege
illegal, treasonous conduct on the part of the plaintiff supporting a finding of malice. Indeed, the defendant, Knight, testified
that the defendants solely targeted the CSA Group, and no other standards development organizations, because "CSA is busy
attacking in all sorts of courtrooms, so I have more interest in researching the outfit that's attacking me than an outfit that hasn't
been".
108
In this case, I am of the view that there is both intrinsic and extrinsic malice. The intrinsic malice is evidenced by
the use of language in the defendants' blog posts that is abusive, inflammatory, and excessive. As regards extrinsic factors,
the allegations are repeated, there appears to be a reckless disregard for the truth, as the allegations, based on the absence of
evidence proffered by the defendants, is unsubstantiated and there appears, based on the evidence before this Court, to have
been no actual attempt to verify the facts or to make any further inquiry or investigation in that regard. Despite having been
confronted with evidence indicating that certain of the allegations were clearly untrue, the defendants persisted in repeating
those same allegations in any event.
109
I am of the view, based on all of the foregoing, that the allegations were advanced and motivated by malice as against
the CSA Group. Accordingly, the defences of fair comment, qualified privilege and PIRC, which I have already found not to
be valid are, in any event, defeated by my finding of malice in this case.
110
I further note that the defendants have, since the copyright litigation was commenced, complained to the RCMP about
their allegations, above listed, filed a private prosecution against the CSA Group, filed a complaint with the Law Society of
Ontario regarding the CSA Group's legal counsel and threatened principals of the CSA Group with proceeding with Criminal
Code charges against them. The RCMP did commence an investigation, but closed it shortly thereafter. The private prosecution
proceeding was dismissed at first instance and on appeal. The Law Society investigation file was not proceeded with. I am of
the view that, in the context of the whole of these proceedings, the foregoing can also be characterized as motivated by malice.
Public Interest Balancing
111 The last prong of the tripartite test is whether the harm that has been or is likely to be suffered by the plaintiff as a result
of the libel complained of is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting that expression.
112
The "public interest balancing" has been defined in recent case law from the Court of Appeal. In Bondfield, supra, at
para. 22, the Court of Appeal stated:
In Platnick v. Bent, 2018 ONCA 687, at para. 98, this court suggested that the public interest balancing in section 137.1(4)
(b) could begin with the question "Does this claim have the hallmarks of a classic SLAPP?"
113

In the case of Lascaris v. B'nai Brith Canada, supra, at paras. 31-32, the Court of Appeal stated:
" . . . [T]his action has none of the recognized indicia of a SLAPP lawsuit. As pointed out in Platnick v. Bent, 2018 ONCA
687, 426 D.L.R. (4th) 60, at para 99, those indicia are:
• a history of the plaintiff using litigation or the threat of litigation to silence critics;
• a financial or power imbalance that strongly favours the plaintiff;
• a punitive or retributory purpose animating the plaintiff's bringing of the claim; and
• minimal or nominal damages suffered by the plaintiff.

114
There is no history of the CSA Group using litigation or the threat of litigation to silence critics. It appears from the
evidence that there is a power imbalance in favour of the CSA Group. However, there is no evidence of a punitive or retributory
purpose animating the CSA Group's bringing of the defamation claim. They commenced this action legitimately and were
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attempting to stop the allegedly defamatory statements from circulating in the public through blogs and social websites. Finally,
as I have found below, there is very likely to be more than minimal or nominal damages suffered by the CSA Group.
115 In order for the plaintiff to meet this onus in a defamation claim, the evidence of damages suffered or likely to be suffered
in consequence of the impugned statements must be such that there is "credible and compelling evidence of harm that appears
reasonably likely to be proved at trial": Able Translations Ltd. v. Express International Translations Inc., 2016 ONSC 6785,
410 D.L.R. (4th) 380 (Ont. S.C.J.), aff'd 2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.), at para. 83; and Fortress Real
Developments Inc. v. Rabidoux, 2017 ONSC 167, 6 C.P.C. (8th) 373 (Ont. S.C.J.).
116

In Pointes (Ont. C.A.), supra, at para. 90, the Court of Appeal has clarified this test as follows:
. . . Assuming the plaintiff has cleared the merits hurdle in section 137.1(4)(a), a common sense reading of the claim,
supported by sufficient evidence to draw a causal connection between the challenged expression and damages that are
more than nominal will often suffice.

117

The Court went on to state, at para. 98:
In making the determination required under s. 137.1(4)(b), the motion judge will bear in mind that the plaintiff has the onus
under the legislation. In applying that burden, however, the motion judge must appreciate the very significant consequences
to the plaintiff if the motion is allowed under s. 137.1(4)(b). The courtroom door will be closed on the plaintiff even though
the claim may have ultimately succeeded on the merits. The Anti-SLAPP Advisory Panel envisioned this result only if
the plaintiff had a 'technically valid cause of action' and had suffered 'insignificant harm'. The language of s. 137.1(4)(b)
does not contain those limitations. However, I think the Panel's words do describe the kind of case that should be removed
from the litigation process through s. 137.1(4)(b).
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Further, the Court stated at para. 88:
The harm suffered or likely to be suffered by the plaintiff as a consequence of the defendant's expression will be measured
primarily by the monetary damages suffered or likely to be suffered by the plaintiff as a consequence of the impugned
expression. However, harm to the plaintiff can refer to non-monetary harm as well. The preservation of one's good
reputation or one's personal privacy have inherent value beyond the monetary value of a claim. Both are tied to an
individual's liberty and security interests and can, in the appropriate circumstances, be taken into account in assessing
the harm caused to the plaintiff by the defendant's expression: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R.
1130, at paras. 117-21; Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307,
at paras. 79-80.
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The Court of Appeal, in its decision in Levant v. Day, supra, at para. 18, stated:
. . . While the harm suffered or likely to be suffered may often be measured primarily by the monetary damages suffered
or likely to be suffered, the 'preservation of one's good reputation' has inherent value beyond the monetary value of the
claim: Pointes, at para. 88. . . . The statements attribute serious criminality to the respondent. . . .
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In Lascaris v. B'nai Brith Canada, supra, at paras. 39-41, the Court of Appeal stated as follows:
39 Section 137.1(4)(b) reads:
[T]he harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.
40 In my view, this balance clearly favours the appellant. I say that because, if the appellant's action proceeds and if the
appellant is ultimately successful, the damages to which the appellant would be entitled could be significant. Accusing any
person of supporting terrorists is about as serious and damaging an allegation as can be made in these times.
16

41 That reality is sufficient to establish the seriousness of the harm to the appellant and to rebut the respondent's submission
that the appellant failed to lead any evidence to show any damage to his reputation arising from the impugned statements.
On that latter point, I would adopt the observation made by Bean J. in Cooke v MGN Limited, [2014] EWHC 2831, [2015]
2 All ER 622 (QB), at para 43:
Some statements are so obviously likely to cause serious harm to a person's reputation that this likelihood can be
inferred. If a national newspaper with a large circulation wrongly accuses someone of being a terrorist or a paedophile,
then in either case (putting to one side for the moment the question of a prompt and prominent apology) the likelihood
of serious harm to reputation is plain, even if the individual's family and friends knew the allegation to be untrue.
See also Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640, at para. 111.
121
It is the position of the CSA Group that they have suffered and will continue to suffer substantial harm. It is their
position that, based on the decisions from the Court of Appeal, the purpose of the damages investigation is not to conduct a
comprehensive damages assessment. Rather, the plaintiff is required to provide enough information to enable the court to make
a ballpark determination about the nature and quantum of the damages suffered or likely to be suffered. Harm, as defined in
s. 137.1, incorporates non-monetary harm as well as monetary harm. Such harm could include "the preservation of one's good
reputation . . . that has an inherent value beyond the monetary value of the claim": Pointes (Ont. C.A.), supra, at paras. 87-90;
Levant v. Day, supra, at para. 18.
122
I do not accept the defendants' submissions that the plaintiffs' motion must fail as the plaintiff cannot establish any
damages. I am satisfied that the plaintiff is likely to suffer harm which will be able to be quantified in damages at the trial and,
if the defamation action succeeds, could be significant. Further, based on all of the publications against the CSA Group and
the responses and replies to those allegations as posted on Twitter and in blog feeds, I am satisfied that the CSA Group will
experience harm to its reputation as well.
123
There must also be sufficient evidence to permit the court to establish a causal link between the impugned expression
and the damages claimed. While the defendants state that there are other potential causes for the damage to reputation, these
are not identified. I am satisfied, based on a reading of all of the published materials and a reasonable interpretation thereof, as
well as based on the responding posts and correspondence in evidence, that there is sufficient evidence to establish a causal link
as regards reputation and a potential for damages. I am satisfied that the harm that is being experienced and will be experienced
by the CSA Group is causally linked to the allegations contained in the articles and blogs published by the defendants.
124 It is the position of the defendants that there is no demonstrable harm significant enough to outweigh the public's interest
in the statements made by them, and that the plaintiff provides no evidence to support allegations of harm.
125

As the Court of Appeal stated in Levant v. Day, supra, at paras. 20-22:
20 . . . [H]ere the appellant engaged in a sustained attack upon the respondent.
21 I cannot say that any damages awarded would necessarily be nominal, or that the respondent has suffered only
insignificant harm.
22 On the other side of the balance, the quality of the expression and the motivation of the appellant are relevant to the
measure of the public interest in protecting his expression: Pointes, at para 94. This court in Pointes, at para. 94, held
that 'deliberate falsehoods, gratuitous personal attacks or vulgar and offensive language', all part of the expression here,
may reduce the public interest in protecting that speech, compared to cases where the message is delivered 'without the
lies, vitriol and obscenities.'

126 The defendants used their blogs, articles and Twitter account to focus a sustained assault on the plaintiff's work, reputation
and integrity, without a factual basis. I do not accept the moving party defendants' position that the comments were not aimed
at the CSA Group. I am of the view that said statements set forth in the defendants' blogs, articles and Twitter account, and
17

republished thereafter, were focused on and aimed at the CSA Group's work, reputation and integrity. As previously stated, I
do not find the statements made to be "comments" for purposes of s. 137.1 of the CJA, but rather statements purported to be of
"fact" which were, indeed, demonstrated to be unproven and not established.
127
I am satisfied that the interest in permitting the within proceeding to continue to trial outweighs the public interest in
protecting the impugned expression contained in the Blog/article posts and Twitter republications. In the circumstances of this
case, I am of the view that there is no public interest in protecting said Blog posts/articles and tweets.
Analysis and Conclusion
128
Despite the defendants' assertions to the contrary, I am satisfied, based on all of the voluminous evidence before this
Court, that the CSA Group is not and has never been, in its over 100 years of existence, a government agency or a part of
government. It is not a part of Industry Canada.
129
The CSA Group was incorporated by letters patent under the Companies Act, Part I, under the name "Canadian
Engineering Standards Association" in 1919. The name was changed to CSA by letters patent in 1944, and in 2009 was continued
under the Canada Not-For-Profit Corporations Act, S.C. 2009, c. 23. It currently functions as a membership-based organization
under the Act.
130
There are eight accredited standards development organizations, in addition to the CSA Group, in Canada. Like other
standards development organizations, the CSA Group facilitates the development of codes and standards that may be referenced
by regulators and incorporated into law by legislators. It publishes voluntary standards, which it has no power to enforce. It has
no authority to draft legislation, or to control whether said codes become laws/regulations. It has no enforcement powers.
131
I am satisfied that the comments made and widely disseminated by the defendants are not comments based on proven
fact. Instead, they constitute a personal vendetta against the CSA Group in retaliation for a copyright action brought by the
CSA Group against the defendants. I reiterate that the defendants admit that the copyright litigation was the proximate cause
of the creation of the website.
132
I am further satisfied that the CSA Group's defamation action has substantial merit, as reviewed above. I note further
that the CSA Group does not seek to prevent the defendants from commenting on the copyright lawsuit nor from expressing
their views about standards development in Canada. The CSA Group does not seek to enjoin the defendants from expressing
their views on general standards development, nor on the copyright infringement litigation, but only as relates to its defamatory
allegations against the CSA Group.
133
The defendants have chosen only to aim their blog posts and articles against one standard development organization,
namely the CSA Group, and not against the eight others. The defendants state that this is because the CSA Group is the one that
has brought litigation against them, such that they were provoked to target the CSA Group. The CSA Group commenced this
defamation action to enjoin the defendants from making specific allegations against it that, based on all of the evidence before
this Court, would appear to be serious, untrue, and without any evidence to substantiate them.
134
Further, I do not accept the defendants "defences". I am satisfied that the statements in issue in this motion are not true
or based in fact. As indicated above, the statements are not fair comment as they are not "comment" based on proven fact.
135

Qualified privilege is not applicable given the wide dissemination of the statements to the public at large.

136 PIRC is not available as the defendants used no due diligence in trying to verify the serious allegations which included
not only many untruths but also many allegations of criminal wrongdoing.
137
Further, the defences advanced by the defendants, including qualified privilege and PIRC, are not applicable, as they
were actuated by actual malice. They are defeated by that malice.

18

138
Finally, I am satisfied that the harm suffered and to be suffered by the CSA Group, including actual damages and
significant harm to reputation is and/or will be sufficiently serious such that the public interest in allowing the action to proceed
outweighs the public interest in protecting the expression.
139

Accordingly, the defendants' motion to dismiss is denied. The matter is to proceed expeditiously to trial.

Costs
140
Pursuant to s. 137.1(8) of the CJA, if a judge does not dismiss a proceeding under this section, as is the case here, the
responding party is not entitled to costs on the motion, unless the judge determines that such an award is not appropriate in
the circumstances. In considering this section, I would request that both parties provide submissions as regards costs prior to
making a final determination as regards costs.
Motion dismissed.
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Introduction
1 From August 22-25, 2011, Strathy J. heard a certification motion and two summary judgment motions. His Reasons were
released on January 18, 2012 (2012 ONSC 399 (Ont. S.C.J.)).
2 The Defendants ParkLane Financial Group Limited ("ParkLane"), Trafalgar Associates Limited ("Trafalgar Associates"),
Trafalgar Trading Limited ("Trafalgar Trading") (collectively "the ParkLane Defendants"); Edwin C. Harris Q.C. ("Harris"),
Patterson Palmer also known as Patterson Palmer Law ("PPL"), Patterson Kitz (Halifax) ("Patterson Halifax"), Patterson Kits
(Truro) ("Patterson Truro") and McInnes Cooper ("Cooper") (collectively the "Lawyers"); Funds For Canada Foundation ("the
Foundation") and Mary-Lou Gleeson ("Mary-Lou") (collectively the "Foundation"); Appleby Services (Bermuda) Ltd. as trustee
for Bermuda Long Tail Trust ("Appleby" or "the Trustee"); Matt Gleeson ("Gleeson") and Gleeson Management Associates
Inc. ("Gleeson Management") (collectively "the Gleesons") seek leave to appeal his Order certifying this action.
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3 Speaking generally, counsel for the Applicants submit that Strathy J. erred in certifying the Class Action. A class action is
inappropriate under s. 5(1)(c) and (d) to resolve the issues here because in determining liability and damages, it will be necessary
for the Court to explore the individual circumstances of each Class Member. Further, under s. 5(1)(a) of the Class Proceedings
Act, the pleadings are insufficient to disclose triable causes of action.
4

The ParkLane Defendants and the Lawyers also seek leave to appeal his dismissal of their motions for summary judgment.

The Parties/Background Information Relevant to All the Leave Motions
"The Gift Program"
5
This proposed class action concerns a charitable donation tax shelter marketed across Canada (the "Gift Program.")
Participating in the Gift Program, Cannon and other class members (the "Plaintiffs" or "Class Members") paid funds to charities
in the hope of receiving enhanced tax benefits.
6
The Plaintiffs allege that Edward Furtak ("Furtak"), the President and CEO of the Trafalgar Group (a) conceived of the
Gift Program; (b) created futures trading software ("computer software"); (c) incorporated Trafalgar Associates, an Ontario
corporation that worked with ParkLane to create, market, and operate the Gift Program; (d) created a Bermudan corporation,
Trafalgar Trading, allegedly key to moving the proceeds of the Gift Program off-shore; and (e) for the benefit of himself, his
wife and their children, settled the Bermuda Longtail Trust.
7
The Plaintiffs allege that the ParkLane Defendants provided promotional materials to each of the Class Members,
representing that (a) the Gift Program was part of a suite of sophisticated products being offered by the ParkLane Defendants;
(b) the Donations Canada Financial Trust (the "DCF Trust") "with a funding commitment of $200,000,000 in cash to promote
charitable giving in Canada," would enable participants to "enhance their personal cash contributions" to participating charities
through a "gift" of beneficial interests in a Canadian trust; (c) for each $250.00 paid, Class Members would receive a $1,000.00
tax credit; (d) participating charities could use the funds to "finance much needed current and long-term operating and capital
requirements."
8 The Plaintiffs allege that the Defendants did not disclose that the lion's share of the "donations" would be directed offshore
to Trafalgar Trading and the Bermuda Longtail Trust, or that the participating charities would keep only $75 or $100 from each
$10,000 "donation."
9
Participating charities were required to enter into a "Royalty Agreement" specifying that 91% of the total "donations"
would be paid to Trafalgar Trading, or to direct the Foundation to enter into Royalty Agreements on their behalf. After Trafalgar
Trading received $9,100.00 of each $10,000 "donation," it would pay 85% of the gross payments to the Bermuda Longtail Trust
pursuant to License Agreements for use of the computer software Furtak had created.
10
Put differently, under the Gift Program, Class Members would "donate" cash (e.g. $2,500.00) to a charity and apply to
become a beneficiary of the DCF Trust; if accepted, would receive a beneficial interest in that Trust; the Trust would distribute
units in a sub-trust with a "value" of $7,500.00 for every $2,500.00 cash "donation," Class Members would donate the subtrust units to the charity; the charity would redeem the sub-trust units for cash and issue two tax receipts: (1) a cash receipt (e.
g. in the amount of $2,500.00) and (2) a donation-in-kind receipt (e. g. in the amount of $7,500.00). The Bermuda LongTail
Trust would provide funds to the DCF Trust to redeem the sub-trust units. Having received the donations and sub-trust units,
the charity would keep 1% of the "donations" received and the remaining 99% would be paid as follows: 8% as commissions
to the "Independent" Financial Advisors and ParkLane, 91% to Trafalgar Trading pursuant to the Royalty Agreements. The
charity would also be entitled to receive a contingent income stream over twenty years based on the profits generated by the
computerized futures trading conducted by Trafalgar Trading using the monies it had received from the charity.
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11
The Foundation obtained registered charitable status on February 10, 2006. The Plaintiffs allege the Foundation was a
shell trust, the false front of the Gift Program, posing as a "charitable Canadian trust," the ostensible source of the "matching"
payments through which the funds flowed from the Bermuda Longtail Trust.
12
The Plaintiffs allege that the Foundation was established by Gleeson at the request of the ParkLane Defendants to more
effectively market the Gift Program. With its interposition as its receipting agent, mainstream charities were more likely to
participate because they would not be at risk with CRA.
13
After the Foundation was established, unless the Class Members had specifically earmarked their "donations" for a
particular charity ["directed donations"], the Foundation would receive payments made under the Gift Program from ParkLane,
direct them to a charity of its choice, issue charitable tax receipts and pay 3/4 of 1% to the charity. It would enter into the same
Royalty Agreements with Trafalgar Trading for use of the computer software. The Plaintiffs allege that between 2006 and 2008,
the trading profits paid to the Foundation were less than 0.5% of the amounts paid to Trafalgar Trading, annually. Trafalgar
Trading has paid the trading profits/royalties to the charities, less a 1 /4 of 1% "administrative fee." The Foundation gave Matt
Gleeson the means of siphoning off profits for himself and Gleeson Management through those "administrative" fees.
14

The charitable registration of the Foundation has now been revoked.

15 To participate in the Gift Program, all Class Members, including Mr. Cannon, were required to sign standard form contract
documentation, including Donor Declarations and, beginning in 2006, Tax Risk Disclosure Statements. In 2008, after CRA
began its reassessments, additional language was added, allegedly in an attempt to limit liability to the Class and reassure Class
Members that the CRA reassessments would be unsuccessful.
16 The Plaintiffs allege that Gleeson and his company Gleeson Management acted in concert with the ParkLane Defendants
and his wife Mary-Lou in preparing and disseminating the promotional materials. Gleeson and Gleeson Management marketed
the Gift Program to Class Members. Gleeson knew that contrary to the representations in the promotional materials, most of
the funds the Foundation received would not benefit the charities. He knew, or should have known, that the Foundation was
a sham charity that would not meet its stated charitable objectives and could not meet its distribution obligations under the
Income Tax Act.
17
Mary Lou Gleeson was Executive Director of the Foundation and a principal of Gleeson Management. She oversaw the
transfer of funds from Class Members to Trafalgar Trading through the Foundation. The Plaintiffs allege that Mary-Lou was
aware of the Foundation's role in the Gift Program.
18 The Defendant Edwin C. Harris, Q.C. ("Harris"), a senior member of the tax bar, was counsel at Patterson Kitz (Halifax) in
2005, and counsel at McInnis Cooper since 2006. The Plaintiffs allege the ParkLane Defendants retained Harris to provide input
into the development and marketing of the Gift Program. He reviewed the promotional materials, the contractual documents and
the DCF Trust documentation. After the Gift Program was operational, he provided advice, amended documents and attended
presentations. In 2005, 2006 and 2007, when Harris wrote tax opinion letters to ParkLane regarding the Gift Program, he
knew his name, credentials, photograph, professional profile and his "Comfort Letters" advising prospective participants of the
existence of his opinions would be featured in the promotional materials.
19
Commencing in 2008, the ParkLane Defendants retained Harris to draft notices of objection, and to act as counsel in a
"test case" appeal on an appeal from a CRA reassessment.
20
The Plaintiffs allege that the Defendant Appleby, a Bermudan corporate trustee [authorized by the Supreme Court of
Bermuda to attorn to the jurisdiction of Ontario and defend the claims against it relating to the Bermuda Longtail Trust] permitted
the Bermuda Longtail Trust to be operated as the alter ego of Furtak. It was a beneficiary of the Gift Program and a knowing
participant in the scheme. The Trust Deed of Longtail Trust directed Appleby to enter into agreements to pay hefty fees to
Trafalgar Trading for the use of Furtak's computer software.
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21 The Plaintiffs allege that between October 2005 and January 2009, Appleby transferred $417 million to the Gift Program,
and received back $439 million, a profit of $22 million. Appleby did not exercise its discretion independently but acted as
directed by Furtak. Appleby advanced funds of the Longtail Trust with the knowledge that they would be used in the Gift
Program. They were never at risk. Within a matter of hours, they were returned to the Longtail Trust [together with a guaranteed
profit of about $500 for every $10,000 donation.]
The Test for Leave to Appeal (Applicable Both On The Certification Motion And The Summary Judgment Motions)
22
The test for granting leave to appeal from an interlocutory order of a judge is set out in Rule 62.02(4). Leave to appeal
may be granted where (a) there is a conflicting decision on the matter involved in the proposed appeal and it is, in the opinion
of the judge hearing the motion, desirable that leave to appeal be granted; or (b) there appears to the judge hearing the motion
to be good reason to doubt the correctness of the order in question and the proposed appeal involves matters of such importance
that, in his or her opinion, leave to appeal should be granted. The issues raised must be of general importance, relevant to the
development of the law and the administration of justice, warranting resolution by a higher level of judicial authority. They
must transcend the immediate interests of the parties.
Motion for Leave to Appeal Certification Decision
The Test For Certification
23 In Toronto Community Housing Corp. v. Thyssenkrupp Elevator (Canada) Ltd., 2011 ONSC 4914 (Ont. S.C.J.), Horkins
J. set out the appropriate test at paragraphs 98-103:
[98] Subsection 5(1) of the CPA sets out the criteria for the certification of a class proceeding. The language is mandatory.
The court is required to certify the action as a class proceeding where the following five-part test for certification is met:
(a) the pleadings or the notice of application discloses a cause of action;
(b) there is an identifiable class of two or more persons that would be represented by the representative plaintiff or
defendant;
(c) the claims or defences of the class members raise common issues;
(d) a class proceeding would be the preferable procedure for the resolution of the common issues; and
(e) there is a representative plaintiff or defendant who,
(i) would fairly and adequately represent the interests of the class,
(ii) has produced a plan for the proceeding that sets out a workable method of advancing the proceeding on
behalf of the class and of notifying class members of the proceeding, and
(iii) does not have, on the common issues for the class, an interest in conflict with the interests of other class
members.
[99] These requirements are linked: "There must be a cause of action, shared by an identifiable class, from which common
issues arise that can be resolved in a fair, efficient and manageable way that will advance the proceeding and achieve access
to justice, judicial economy and the modification of behaviour of wrongdoers." (Sauer v. Canada (Attorney General),
[2008] O.J. No. 3419at para. 14 (S.C.J.).)
[100] Winkler J. pointed out in Frohlinger v. Nortel Networks Group, [2007] O.J. No. 148at para. 25 (S.C.J.), that the core
of a class proceeding is "the element of commonality". It is not enough for there to be a common defendant. Nor is it enough
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that class members assert a common type of harm. Commonality is measured qualitatively rather than quantitatively. There
must be commonality in the actual wrong that is alleged against the defendant and some evidence to support this.
[101] The decision to certify is not merits-based. The test must be applied in a purposive and generous manner, to give
effect to the important goals of class actions - providing access to justice for litigants; promoting the efficient use of judicial
resources; and sanctioning wrongdoers and encouraging them to modify their behaviour: Western Canadian Shopping
Centres Inc. v. Dutton, 2001 SCC 46 (CanLII), [2001] 2 S.C.R. 534, [2000] S.C.J. No. 63 at paras. 26-29; Hollick v. Toronto
(City), 2001 SCC 68 (CanLII), [2001] 3 S.C.R. 158, [2001] S.C.J. No. 67 at para. 15.
[102] In Hollick, supra, at para. 25, the "some basis in fact" test was introduced when the court stated that "the class
representative must show some basis in fact for each of the certification requirements set out in s. 5 of the Act, other than
the requirement that the pleadings disclose a cause of action."
[103] Since it is not the role of the court on a certification motion to "find facts", I conclude that Hollick directs the court to
confirm that there is some evidence to support the s. 5 (b) — (e) requirements. This interpretation of the test is consistent
with the low burden that rests on the plaintiff as explained in Hollick at para. 16 and consistent with how the numerous
courts have applied the "some basis in fact" test (for example, see Fresco v. Canadian Imperial Bank of Commerce, [2009]
O.J. No. 2531 (S.C.J.) at para. 61.)
24
In respect of certification motions in class proceedings, the appellate courts have repeatedly held that deference should
be given to motions judges who have specialized expertise, and extensive factual knowledge of the proceedings by virtue of
their case management function: Anderson v. Wilson (1999), 44 O.R. (3d) 673 (Ont. C.A.) at para.12, leave to appeal to SCC
ref'd., (2000), [1999] S.C.C.A. No. 476 (S.C.C.); Cloud v. Canada (Attorney General) (2004), 73 O.R. (3d) 401, 247 D.L.R.
(4th) 667 (Ont. C.A.) at para. 39; Peter v. Medtronic Inc. [2008 CarswellOnt 2759 (Ont. Div. Ct.)], 2008 CanLII 22910, at para.
2-3; Fischer v. IG Investment Management Ltd., 2012 ONCA 47 (Ont. C.A.)at para. 39-40.
25
Strathy J. set out the test in a similar fashion at paragraphs 132-134 of his Reasons, after quoting the criteria in s. 5(1)
of the CPA , he continued:
[133] As Justice Lax observed in Banyan Tree at para. 14, these requirements are linked: "There must be a cause of action,
shared by an identifiable class, from which common issues arise that can be resolved in a fair, efficient and manageable
way that will advance the proceeding and achieve access to justice, judicial economy and the modification of behaviour
of wrongdoers": Sauer v. Canada (A.G.), [2008] O.J. No. 3419, 169 A.C.W.S. (3d) 27 (Sup. Ct.) at para. 14.
[134] It has been observed on many occasions that the CPA is remedial legislation and that it should be interpreted
generously in order to give effect to its objectives: access to justice, behaviour modification and judicial economy: Western
Canadian Shopping Centres Inc. v. Dutton, 2001 SCC 46 (CanLII), [2001] 2 S.C.R. 534; Hollick v. Toronto (City), 2001
SCC 68 (CanLII), [2001] 3 S.C.R. 158; Abdool v. Anaheim Management Ltd.1993 CanLII 5430 (ON SC), (1993), 15 O.R.
(3d) 39 at 47 (Gen. Div.), aff'd 1995 CanLII 5597 (ON SCDC), (1995), 21 O.R. (3d) 453 (Div. Ct.). ...
Leave Arguments Based on Strathy J.'S Application of Section 5(1)(a)
Are the Negligence Claims Against Various Defendants Subsumed in the Claims Against Them for Negligent
Misrepresentation?
26
Strathy J. certified causes of action against the Lawyers, Gleeson/Gleeson Management, the Foundation and Appleby
in both negligence and negligent misrepresentation.
27
He concluded that a plaintiff may plead both negligence and negligent misrepresentation arising out of the same factual
circumstances, so long as the claims are distinct. Each case must be individually examined, and should not be disposed of at
the pleading stage unless it is plain or obvious that one claim is "subsumed" within another. His reasons on this issue are at
paragraphs 144-155 and 169.
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28
On this application for leave, counsel for the Lawyers, Gleeson/Gleeson Management, the Foundation and Appleby
renewed their argument made initially before Strathy J. that the Plaintiffs' pleadings of negligence against each of them were
subsumed in their pleadings of negligent misrepresentation/were in substance claims in negligent misrepresentation and disclose
no separate cause of action in negligence: Deep v. M.D. Management, [2007] O.J. No. 2392 (Ont. S.C.J.); aff'd 2008 ONCA
189 (Ont. C.A.) at paras 27-29. They continued to submit that reliance is a necessary element of the misrepresentation claims
and that the substance of the negligence claim was really negligent misrepresentation. Strathy J. rejected that argument based
on differing factual allegations contained in the pleadings.
The Submissions of Counsel for the Lawyers
29
Strathy J. held it was not plain and obvious that the claim against the Lawyers in negligence could not succeed apart
from the claim in negligent misrepresentation. He set out the factual basis for his conclusion that it would be open for the
trial court to hold that the Plaintiffs could succeed in negligence against the Lawyers even if they did not succeed in negligent
misrepresentation. His Reasons contain his reasoning for rejecting the Lawyers' legal argument at paragraphs 534-536, 538
and 541.
30 Counsel for the Lawyers submitted that Strathy J. put too much emphasis on the role of the Lawyers in the design and the
content of the program documents and too little on the role of the Financial Advisors. At law, the Plaintiffs were not entitled
to rely on the content of the program documents per se, because they had received personalized advice from their Financial
Advisors [who unlike the Lawyers were in a direct professional relationship with them.] Class Members in signing donor
declarations acknowledged they had received independent tax advice and that they understood the legal and tax consequences.
Beginning in 2006, they also signed tax risk disclosure statements acknowledging that they were relying exclusively on advice
received from the advisors. The 2008/2009 Donor Declaration mentioned this class action and required participants to declare
they would not participate in the within class action.
The Foundation
31 Counsel for the Foundation Defendants made similar submissions. The breach alleged at paragraph 127 of the Amended
Statement of Claim related to "inaccurate, false, deceptive, misleading" information contained in the promotional materials."
The cause of damages alleged was reliance on the "accuracy and completeness of the information in the documents used in
deciding to invest in the Gift Program."
Gleeson/Gleeson Management
32
Counsel for Gleeson/Gleeson Management submitted that in substance, the negligence claim against Gleeson/Gleeson
Management was based on negligent misrepresentations.
Appleby
33 Counsel for Appleby submitted that the pleading of negligence simpliciter against Appleby amounted only to particulars
of an alleged duty of care to provide the proposed class with accurate information and not to make false/misleading statements.
Conclusions re Subsumed Argument
34
With respect to the pleadings in negligent misrepresentation and negligence, Strathy J. emphasized that the pleadings
contain not only allegations that the Defendants in question made negligent misrepresentations, but also that the "product" the Gift Program - was negligently designed and did not work. At trial, a claim in negligence might succeed and a claim in
negligent misrepresentation might fail or vice versa.
The Lawyers
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35
Given that the Plaintiffs have pleaded that Harris provided substantial input into the development and marketing of
the Gift Program, the design and drafting of the contractual documents and the DCF Trust documentation, he knew his name,
credentials, photograph and professional profile were prominently presented in the promotional materials, he prepared Comfort
Letters in 2005, 2006 and 2007 advising prospective participants of the existence of his opinions, he knew that the fact that
he had rendered a positive opinion would be featured in the promotional materials, the allegations go well beyond allegations
in substance of misrepresentation.
36

The BCCA decision in 347671 B.C. Ltd. v. Heenan Blaikie, 2002 BCCA 126 (B.C. C.A.) supports Strathy J.'s conclusion.

37
In my view, there is no good reason to doubt the correctness of his conclusion that it is not plain and obvious that
the Plaintiffs cannot succeed in negligence against Harris even if they were not to succeed with respect to their allegations of
negligent misrepresentation against the Lawyers.
38
Nor is there good reason to doubt his conclusion that if findings of fraud or certain other legal determinations are made,
the Lawyers may not be able to rely on the disclaimers and declarations in the documents.
The Foundation
39
In my view, there is no good reason to doubt the correctness of Strathy J.'s conclusions that the claims against the
Foundation Defendants and Mary-Lou in negligence and negligent misrepresentation were not in substance the same.
40

I have considered the submissions that he erred in law in failing to follow Deep v. M.D. Management.

41
In my view, there is no good reason to doubt his conclusion that Deep v. M.D. Management, [2007] O.J. No. 2392
(Ont. S.C.J.), aff'd 2008 ONCA 189 (Ont. C.A.) is distinguishable on its facts. The Plaintiffs' claim in negligence against the
Foundation Defendants was not based solely on their representations or omissions, but also their involvement in the design
and operation of the Gift Program and their negligence in failing to ensure that CRA would recognize its charitable donation
receipts as valid.
Gleeson/Gleeson/Gleeson Management
42
With respect to Gleeson/Gleeson Management, Strathy J., after reviewing the pleadings and the governing law, rejected
a similar submission that the Plaintiffs' claim against it for negligence was subsumed in its claim for negligence. Given the
allegations that the Gleesons/Gleeson Management were involved in the design of the product, there is no good reason to doubt
the correctness of his conclusion. It is not plain and obvious that the claim against them in negligence must fail if the claim
for negligent misrepresentation fails, or vice versa.
Appleby
43
Since the Plaintiffs withdrew their claim in negligent misrepresentation against Appleby on the eve of the certification
hearing, but not their claim against it in negligence simpliciter, Appleby's argument that the claim against it in negligence is
subsumed in a non-existent claim against it for negligent misrepresentation must fail.
Section 5(1)(a) Arguments Based on Lack of Particulars in Specific Pleadings General Test Under Section 5(1)(a)
44 Section 5(1)(a) of the CPA requires that the pleadings disclose a cause of action. It is uncontroversial that the test under s.
5(1)(a) CPA is the same as on a motion under Rule 21: is it "plain and obvious" that the plaintiff's statement of claim discloses
no reasonable cause of action? No evidence is admissible on the motion, and the material facts pleaded are accepted as true,
unless patently ridiculous or incapable of proof: Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.).
45
Strathy J held that the Plaintiffs have pleaded tenable causes of action against specified Defendants as follows at paras.
272-275 of his Reasons:

7

[272] My conclusions concerning the cause of action requirement in section 5(1)(a) is that the plaintiff has pleaded the
following causes of action against the defendants set out below:
(a) Negligence: the ParkLane Defendants, Appleby, Funds for Canada Foundation, the Gleesons and the Lawyers;
(b) Negligent Misrepresentation: the ParkLane Defendants, the Gleesons, and the Lawyers;
(c) Fraud and Fraudulent Misrepresentation: the ParkLane Defendants, Appleby, and the Gleesons;
(d) Conspiracy: the ParkLane Defendants, Appleby and the Gleesons;
(e) Consumer Protection Act, 2002: the ParkLane Defendants, Funds for Canada Foundation, and the Gleesons;
(f) Breach of Contract: ParkLane; and
(g) Unjust enrichment and constructive trust: the ParkLane Defendants, Funds for Canada Foundation, the Gleesons,
and Appleby.
[273] The plaintiff has not pleaded a tenable cause of action against Gleeson in his capacity as a former trustee of the
Donations Canada Trust and the action against him in that capacity will be dismissed.
[274] The plaintiff has failed to plead a tenable cause of action against the FFC Directors and the claim against them will
be dismissed.
[275] To state the obvious, my conclusions on the cause of action requirement are not to be taken as conclusions on the
merits of the plaintiff's cause of action against any defendants. Some of the defendants have made submissions going to
the merits of the plaintiff's claims, raising numerous factual arguments to show why, in their view, the plaintiff's claims
are bound to fail. That issue is not before me on the certification motion. I will deal with the specific motions for summary
judgment of the ParkLane Defendants and the Lawyers later in these reasons.
General Principles re Sufficiency of Pleadings Under Section 5(1)(a)
46 When a defendant submits that a claim does not disclose a reasonable cause or action, it must show that it is plain, obvious,
and beyond doubt that the plaintiff cannot succeed in the claim: Hunt v. T & N plc (S.C.C.), 1990 CanLII 90 (SCC), [1990]
2 S.C.R. 959 (S.C.C.). Matters of law not fully settled should not be disposed of on a motion to strike: Dawson v. Rexcraft
Storage & Warehouse Inc., [1998] O.J. No. 3240 (Ont. C.A.), Cavanaugh v. Grenville Christian College, 2012 ONSC 2995
(Ont. S.C.J.), at para. 64-67.
47

In Toronto Community Housing, supra Horkins J. wrote at paragraphs 105-6:
[105] The test under s. 5(1) (a) is well settled and identical to the test under rule 21.01(1)(b) of the Rules of Civil Procedure,
R.R.O. 1990, Reg. 194. The following principles apply to the determination of the issue of whether the pleadings disclose
a cause of action under s. 5(1)(a):
• No evidence is admissible for the purposes of determining the s. 5(1)(a) criterion: See Hollick at para. 25.
• All allegations of fact pleaded, unless patently ridiculous or incapable of proof, must be accepted as proven and
thus assumed to be true.
• The pleading will be struck out only if it is plain, obvious and beyond doubt that the plaintiff cannot succeed: Cloud
at para. 41.
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• Matters of law not fully settled in the jurisprudence must be permitted to proceed: Ford v. F. Hoffmann-LaRoche
Ltd. 2005 CanLII 8751 (ON SC), (2005), 74 O.R. (3d) 758 at para. 17(e) (S.C.J.).
[106] The pleading must be read generously to allow for inadequacies due to drafting frailties and the plaintiffs' lack of
access to key documents and discovery information: Hunt v. Carey Canada Inc., 1990 CanLII 90 (SCC), [1990] 2 S.C.R.
959 at 980; Anderson v. Wilson 1999 CanLII 3753 (ON CA), (1999), 44 O.R. (3d) 673 at 679 (C.A.).
Specific Arguments of Specific Defendants re Particularity of Pleadings Re Adequacy of Pleading of Negligence v. Gleesons/
Gleeson Management
48 Counsel for Gleeson/Gleeson Management submitted Strathy J. erred in failing to find that the cause of action in negligence
was not properly pleaded against Gleeson/Gleeson Management. Strathy J. addressed the Plaintiffs' pleadings in negligence in
one sentence [at para. 171]: "[f]or the reasons set out in relation to the claim against ParkLane, I find that there is a properly
pleaded claim in negligence against Gleeson and Gleeson Management."
49
The reasoning relating to the ParkLane Defendants does not extend to Gleeson/ Gleeson Management. On the facts,
ParkLane and Gleeson/ Gleeson Management were not synonymous. Their relationship to the putative class was not the same.
50
The "plain and obvious" test does not absolve the class proceedings plaintiff of the obligation to observe the rules of
pleadings. The plaintiff cannot rely on bald allegations but must properly make out each cause of action against each defendant,
pleading all constituent elements of a tort and providing the factual basis upon which that allegation is founded. Dobbie v. Arctic
Glacier Income Fund, 2011 ONSC 25 (Ont. S.C.J.) (CanLII) at para. 17; Balanyk v. University of Toronto, [1999] O.J. No.
2162 (Ont. S.C.J.) at para. 25.
51
Counsel for Gleeson/Gleeson Management submitted the Plaintiffs were required to properly plead a duty of care was
owed and did not plead the Anns/Kamloops test. As Gleeson/Gleeson Management were not in a traditional relationship with
the Plaintiffs, the Plaintiffs have not adequately pleaded particulars/the facts supporting a duty of care against them.
52
Having failed to plead the material facts necessary to establish the legal elements of a cause of action, the cause of
action asserted should be struck. Williams v. Canada (Attorney General) [2005 CarswellOnt 3785 (Ont. S.C.J.)], 2005 CanLII
29502 at para. 17.
Conclusion
53 Counsel for Gleesons asserted that Strathy J.'s only direct finding regarding Gleeson/ Gleeson Management's negligence
was in the last sentence of paragraph 171. However, Strathy J. also referred to Gleeson/Gleeson Management at paragraphs
141, 155, 169-171 and 298.
54

Strathy J. did summarize the specific allegations against Gleeson/Gleeson Management in negligence at para. 169.

55
The Plaintiffs did plead the relationship between Gleeson/Gleeson Management and ParkLane. Gleeson/Gleeson
Management (a) created the Funds for Canada Foundation and the DCF Trust under the direction of the ParkLane Defendants
and the Bermuda Longtail Trust for the purpose of giving the Gift Program the appearance of undertaking legitimate charitable
objectives; (b) acted together with other Defendants in creating, marketing and operating the Gift Program; (c) Gleeson
Management acted as agent for ParkLane; (d) Gleeson controlled the Funds for Canada Foundation and Gleeson Management,
and treated both as his alter ego for the purpose of participating in the Gift Program; (e) Gleeson participated in seminars
and presentations promoting ParkLane, the Funds for Canada Foundation and the Gift Program; and, (f) Gleeson/Gleeson
Management benefitted financially from participating in the Gift Program.
56
Given the pleaded connection with ParkLane, there is no good reason to doubt that it was appropriate for him to refer
to his findings respecting the ParkLane Defendants.
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57
In my view, there is no reason to doubt the correctness of his conclusion that the Plaintiffs adequately pleaded that
Gleeson/Gleeson Management owed a duty of care that was breached.
58
While Strathy J. did not specifically address the Cooper v. Hobart analysis, he was obviously alive to the required
elements of the tort of negligence, including establishment of a duty of care outside of a recognized category. He discussed and
analyzed those very issues throughout his Reasons. He spent 70 paragraphs dealing with the establishment of a duty of care of
the Lawyers under Cooper v. Hobart, with respect to the Lawyers' summary judgment motion. There was no need for him to
repeat his analysis specifically with respect to the claim against Gleeson/Gleeson Management. It clearly applied.
Adequacy of Pleading of Negligence Per Se v. Lawyers
59
Counsel for the Lawyers based their motion for summary judgment on the absence of a duty of care, on the lack of
a relationship of proximity. They submitted the Plaintiffs failed to properly plead the duty of care. They submitted that in
conducting the proximity analysis under Cooper v. Hobart, Strathy J. erroneously failed to consider and give effect to the
Donor Declarations and Tax Risk Disclosure Statements. They challenged his statement at paras. 542 and 445 that the Donor
Declarations and Tax Risk Disclosure Statements will "fall by the wayside if it is established that the Gift Program is impeachable
on the ground of fraud or misrepresentation."
60
Counsel for the Lawyers submitted the Motions Judge also ignored the importance of the evidence of the Financial
Advisors. There was no basis to conclude they were not independent vis-à-vis the Lawyers. The individualized information the
Financial Advisors provided to donors was highly relevant to the duty of care analysis. The Motions Judge failed to properly
consider evidence that certain class members were informed by their Financial Advisors about the "back half" of the Gift
Program [evidence relevant to reliance and representations within the proximity analysis and to allegations of non-disclosure].
Conclusion
61
Counsel for the Lawyers did not challenge Strathy J.'s conclusion following Banyan Tree [hereinafter Robinson v.
Rochester Financial Ltd.], that there is a "strong argument" that the Lawyers owed a recognized duty of care. Even if they
didn't, he held there was a basis for a trial court to find that Harris deliberately placed himself in a relationship of proximity
with the Plaintiffs.
62
In Robinson v. Rochester Financial Ltd., Lax J. considered and rejected similar allegations against a law firm. Strathy
J's analysis respecting certification of the duty of care under s. 5(1)(a) was also consistent with the reasoning of this Court in
denying leave to appeal in Robinson v. Rochester Financial Ltd.. There are no conflicting decisions. There is no reason to doubt
the correctness of Strathy J's analysis. The first branch of the Rule 62.02(4) test is not satisfied on this issue.
63 There was no evidence that any Distributor told any participant that Harris really did not think the Gift Program would work.
Distributors were contractually precluded from making representations inconsistent with the written promotional materials.
Adequacy of Negligence Pleading Per Se Against the Foundation Defendants
64
Counsel for the Foundation also submitted that the causes of action certified against the Foundation Defendants
were lumped together with the other Defendants and were not pleaded with sufficient specificity to establish a duty of care
relationship. The description of the Plaintiffs' connection to the Foundation and to Mary-Lou was inadequate. Strathy J. erred in
law in failing to follow Anns v. Merton London Borough Council (1977), [1978] A.C. 728 (U.K. H.L.) and Nielsen v. Kamloops
(City), 1984 CanLII 21, [1984] 2 S.C.R. 2 (S.C.C.). He failed to ask whether there was "a sufficiently close relationship between
the parties" to justify imposition of a duty and, if so, whether there were policy considerations which ought to negative or limit
the scope of the duty, the class of persons to whom it is owed or the damages to which breach may give rise: Cooper v. Hobart,
2001 SCC 79 (S.C.C.), Attis v. Canada (Minister of Health) (2008), 93 O.R. (3d) 35 (Ont. C.A.), Knight v. Imperial Tobacco
Canada Ltd., 2011 SCC 42 (S.C.C.), and Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23 (S.C.C.).
Conclusion
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65
There is no good reason to doubt the correctness of the Certification Order. The Plaintiffs have adequately pleaded the
material facts.
Adequacy of Plaintiffs' Negligence Pleading Per Se v. Appleby
66
Counsel for Appleby submitted the Plaintiffs failed to plead the material facts on which they intend to rely, including
the material facts to support each of the constituent elements of the negligence alleged: Shaw v. BCE Inc., [2003] O.J. No.
2695 (Ont. S.C.J.) at para. 5. Certifying negligence simpliciter against Appleby ran contrary to the Supreme Court of Canada's
warning in Imperial Tobacco against permitting claims of indeterminate liability to proceed to trial.
Conclusion
67

Strathy J's Reasons deal with Appleby's submissions at paras. 174-177:

68

In Mustapha v. Culligan of Canada Ltd., 2008 SCC 27, [2008] 2 S.C.R. 114 (S.C.C.), at para. 3, the Chief Justice wrote:
A successful action in negligence requires that the plaintiff demonstrate (1) that the defendant owed him a duty of care;
(2) that the defendant's behaviour breached the standard of care; (3) that the plaintiff sustained damages; and (4) that the
damages were caused, in fact and in law, by the defendant's breach.

69

The Plaintiffs have pleaded the requisite elements of negligence against Appleby as follows:
(1) Duty of Care:
The Bermuda Longtail Trust, with the ParkLane Defendants, were negligent when they together planned, created,
controlled, and operated the Gift Program;
As one of the creators of the Gift Program, the Bermuda Longtail Trust owed a duty of care to the Class to ensure
that CRA would in fact recognize the charitable donations (i.e. they had a duty to ensure that the Gift Program would
do what it was intended to achieve);
The special relationship between the Bermuda Longtail Trust and the Class arose because the Class Members
participated in the Gift Program it helped to create;
The Bermuda Longtail Trust had a duty to halt the Gift Program after CRA made its position on the Gift Program
known; and,
The Bermuda Longtail Trust and other Defendants, knew or were wilfully blind to the fact that the Class would lose
their entire investment if they participated in the Gift Program, and it knew or ought to have known that the Gift
Program would not deliver the promised tax savings;
(2) Breach of Duty of Care:
The Bermuda Longtail Trust breached its duty of care to the Class as particularized in paragraphs 29, 39, 65, 124 130 and 133 — 140 of the Claim;
The Bermuda Longtail Trust knew, or ought reasonably to have known that the Gift Program had no genuine charitable
or other legitimate purpose, but was created for the purpose of enriching the Bermuda Longtail Trust, among others;
From and after December 2007, when they became aware of the CRA reassessments, the Bermuda Longtail Trust,
and other Defendants, took no steps to warn the Class Members that CRA was taking the position that the donations
would not qualify for tax credits;
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Appleby negligently failed to take proper steps to fully investigate the Gift Program to ensure that the CRA would in
fact recognize the charitable donation receipts that were issued and the tax credits as claimed by the Class Members.
(3) Plaintiff and the Class Members were Damaged:
The Plaintiff and the Class Members did, in fact participate in the Gift Program; and, the Representative Plaintiff and
Class Members have suffered damages, including the loss of the sums they paid into the Gift Program, the interest
and penalties that have been assessed against them by CRA, and special damages incurred as a result of CRA's
reassessments;
(4) The Damages were caused by the Defendants' Breach:
The negligence of the Defendants in creating, marketing and operating the Gift Program was the proximate cause
of the Class' losses.
70
The Supreme Court in Imperial Tobacco did not address the issue of indeterminate liability in cases of negligence
simpliciter. It dealt with indeterminate liability in relation to negligent misrepresentation. It dismissed the negligence simpliciter
claim on other grounds.
71

There is no good reason to doubt the correctness of Strathy J's conclusion that these claims met the s. 5(1)(a) test.

Pleadings re Negligent Misrepresentation Generally
72

Strathy J's Reasons concerning the adequacy of the misrepresentation pleadings are at paragraphs 178-183.

Sufficiency of Pleading of Negligent Misrepresentation Per Se v. the Lawyers
73 Counsel for the Lawyers submitted that Strathy J. erred in certifying the claim of negligent misrepresentation against the
Lawyers because it was "lacking in 'careful particularity." The "donors" did not rely on the Lawyers.
74

Strathy J. canvassed those submissions in detail in his Reasons dismissing the summary judgment motion.

Conclusion re Sufficiency of Pleading of Negligent Misrepresentation Per Se v. the Lawyers
75 Strathy J. had good reason to reject the submission of counsel for the Lawyers that because Harris declined to communicate
directly with any donor or professional advisor regarding the Gift Program, he is necessarily immune from liability. Counsel for
the Lawyers asserted that Justice Strathy failed to consider and give effect to certain "facts" upon which they continue to rely.
76
The weighing of that evidence is irrelevant at the s. 5(1)(a) stage of analysis. The Court must consider whether the
pleadings disclose a cause of action. There is nothing in the documents clearly negating any prima facie proximity between
Class Members and the Lawyers as a result of Harris' decision to allow himself, his reputation and his Comfort Letters to be
featured in the promotional materials. There is no decision that conflicts with Justice Strathy's analysis and no good reason to
doubt its correctness.
Sufficiency of Pleading of Negligent Misrepresentation Per Se v. ParkLane
77
Relying on Queen v. Cognos Inc., [1993] 1 S.C.R. 87 (S.C.C.), counsel for ParkLane submitted the claims in
misrepresentation against ParkLane were unsuitable for certification because reliance and causation requirements require
individual inquiries.
78 The 9,926 "donors" differed significantly in profession, age, and amounts donated. Financial Advisors assessed whether
the Gift Program was suitable for their individual clients, explained its nature, its risks and recommended it, only if appropriate.
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Cannon participated in the Gift Program in 2005 and 2006 on the recommendation of his Financial Advisor, Gacich, not on
ParkLane's recommendation.
79
Counsel for ParkLane submitted the Court can only make a determination of materiality on an individual basis after
considering the alleged misrepresentation in the context of the entire informational matrix available to a plaintiff.
Conclusion
80 The issues surrounding reliance as it relates to ParkLane are canvassed elsewhere in these Reasons. Strathy J. recognized
that in many factual contexts, individual inquiries would be necessary. However, on the facts here, he was of the view that it
is open to the trial Court to find one or two overarching representations and to infer reliance. In so doing it may refer to the
direction in the Gift Program documents created by ParkLane to the "Independent Advisors" that the participants were not to
rely on any representations not included in the promotional materials. The focus of the inquiry at trial regarding the claims for
negligent misrepresentation will be on misrepresentations contained in those documents. There is no good reason to doubt the
correctness of that conclusion.
Sufficiency of Pleading of Negligent Misrepresentation Per Se Against the Foundation
81
Counsel for the Foundation submitted it is plain and obvious that the Plaintiffs' claim in negligent misrepresentation
must fail. The Plaintiffs failed to plead against the Foundation with sufficient particularity, especially actual reliance: Dobbie
v. Arctic Glacier Income Fund [2012 CarswellOnt 886 (Ont. S.C.J.)] (Leave to Appeal Motion) at para. 37, Sharbern Holding
Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23 (S.C.C.) at para 129. Deemed reliance was insufficient: Dobbie v. Arctic
Glacier Income Fund (Leave to Appeal Motion) at para. 39, Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011
SCC 23 (S.C.C.)at para 129.
82
In considering the adequacy of the pleading against the Foundation, the learned motions judge failed to apply: Queen v.
Cognos Inc., [1993] 1 S.C.R. 87 (S.C.C.);Lysko v. Braley, [2006] O.J. No. 1137 (Ont. C.A.), Knight v. Imperial Tobacco Canada
Ltd., 2011 SCC 42 (S.C.C.), 335 and Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23 (S.C.C.)
83

There is good reason to doubt the correctness of the Order and leave to appeal ought to be granted.

84
The Plaintiffs have not pleaded that Mary-Lou Gleeson made any representations to the class or that Class Members
relied on such a representation.
Conclusion
85
There is no good reason to doubt the correctness of Strathy J.'s conclusions in this regard. He properly applied Queen v.
Cognos Inc. and Imperial Tobacco in the particular circumstances here.
Sufficiency of Pleading of Negligent Misrepresentation Per Se Against Gleeson
86 Counsel for Gleeson/Gleeson Management submitted it is plain and obvious that the Plaintiffs' negligent misrepresentation
claim against them will fail for lack of particularity. The Plaintiffs have failed to properly plead the constituent elements of the
cause of action against Gleeson/Gleeson Management.
Conclusion
87
I do not accept counsel for Gleeson Management's submission that "the Plaintiff has not pleaded that [Gleeson and]
Gleeson Management made any representations to the Class." In the Statement of Claim, the Plaintiffs alleged inter alia that
Gleeson and Gleeson Management were promoters of the Gift Program, allegedly made negligent misrepresentations to the
Class by disseminating the promotional materials, Gleeson Management acted as the agent for ParkLane and, along with Gleeson
promoted and marketed the Gift Program to Class members; Gleeson /Gleeson Management with other Defendants created and
distributed the promotional materials. They knew or ought to have known that Class Members would rely upon the accuracy of
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these documents; the promotional materials were inaccurate, misleading, incomplete and designed to convince Class Members
of tax benefits which these Defendants knew or ought to have known would not be ultimately realized; they breached their
duty of care in providing false, deceptive and misleading promotional materials to the Class and in failing to deliver revised
materials after the CRA reassessments began.
88
Each requisite element of a claim in negligent misrepresentation as set out in Queen v. Cognos Inc., [1993] 1 S.C.R. 87
(S.C.C.) at para. 33 has been pleaded against Gleeson/Gleeson Management. There is no good reason to conclude that Strathy
J. erred in that regard. It is not plain and obvious that the claim will fail. There is no reason to doubt the correctness of Strathy
J.'s conclusion that the negligent misrepresentation claim against Gleeson/Gleeson Management meets the s. 5(1)(a) CPA test..
Sufficiency of Pleading of Negligent Misrepresentation Per Se Against Appleby
89
Counsel for Appleby also submitted that Strathy J. erred in law in failing to require actual reliance. He failed to follow
the result on the leave decision in Dobbie v. Arctic Glacier Income Fund. He ignored concerns about indeterminate liability.
Conclusion
90
I do not accept counsel for Appleby's submission that the leave to appeal decision in Dobbie v. Arctic Glacier Income
Fund is a "conflicting decision." A court granting leave to appeal makes no findings on the issues for which leave is sought.
The facts are different in any event.
91
Similarly, the facts in Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42 (S.C.C.)are distinguishable from those
alleged against Appleby. A trial court might well find that there is nothing indeterminate about the Class here [investors targeted
by ParkLane.] Appleby, allegedly a direct participant in the Gift Program, allowed the assets of the Bermuda Longtail Trust to be
used to "prime the pump." The scope of liability may be found to be the amount of money the "donors" paid into the Gift Program
and their foreseeable losses arising from CRA's disallowance of their "charitable donations." In any event, indeterminate liability
falls under the residual policy part of the analysis. It is usually not part of the proximity analysis.
Subsumed Pleadings of Fraud and Fraudulent Misrepresentation Fraud Subsumed in Fraudulent Misrepresentation
92 Similar to arguments that the claim of negligence was subsumed in the claim for negligent misrepresentation, counsel for
a number of the Defendants including ParkLane, Appleby, the Foundation and Gleeson Management, submitted the Plaintiffs'
claim for fraud is subsumed in the claim for fraudulent misrepresentation.
93

Strathy J. dealt with this issue at paras 184-193 of his Reasons.

Conclusion re Subsumed Argument
94
Strathy J. carefully reviewed the pleadings, and the law regarding pleadings of fraud and fraudulent misrepresentation.
There is no good reason to doubt his conclusion that just as the negligence claim was adequately pleaded as a separate claim from
the negligent misrepresentation claim, the fraud allegations are separate from the allegations of fraudulent misrepresentation.
A trial court may find these Defendants liable for fraud without necessarily having made fraudulent misrepresentations, and
vice versa.
Adequacy of Pleadings of Fraud and Fraudulent Misrepresentation
95

Strathy J. dealt with the fraud and fraudulent misrepresentation pleadings at paras 184, 186-191 and 193.

Adequacy of Pleadings of Fraud Per Se v. Appleby
96
Counsel for Appleby submitted that fraud of any kind must be pleaded with full particulars. Rule 25.06(8): Where a
pleading is so general as to lack the material facts, the appropriate remedy is to strike the claim rather than proceeding by way
of a demand for particulars: Shaw at para. 5. The Plaintiffs made no fraud allegations specific to Appleby, but rather lumped

14

Appleby together with other Defendants. In certifying fraud against it, the learned motions judge erred in law by failing to
observe the fine line between reading a pleading generously, and projecting basic elements into a pleading to conclude it was
legally sufficient. He erred in the extent to which he "generously read" the Plaintiffs' pleading of fraud as against Appleby.
Pleading requirements must be maintained to prevent prejudice to defendants resulting from a quagmire of prolix, ambiguous
and imprecisely pleaded claims. 1 Fraud is one of the most serious allegations under common law.
Conclusion
97
The Plaintiffs have pleaded the Bermuda Longtail Trust was affiliated with and acted "as one entity" with the ParkLane
Defendants. With others it fraudulently created the Gift Program for profit. It provided the money necessary to prime the pump
of funds. It financially benefited overall to the extent of about $20 million. It knew it was assisting in a fraud/that the Gift
Program violated the Income Tax Act.
Adequacy of Pleadings of Fraud Per Se v. the Foundation
98

Counsel for the Foundation made a submission similar to that of Gleeson/Gleeson Management.

Conclusion
99
There was some evidence before the Court about the role that the Foundation played in the marketing and operation of
the Gift Program, and the participation of Mary-Lou in the creation of the promotional materials.
100

There is no good reason to doubt the correctness of the inclusion of "fraud" in the Certification Order.

Adequacy of Pleadings of Fraud Per Se v. Gleeson/Gleeson Management
101 Counsel for Gleeson/Gleeson Management submitted that a plaintiff cannot plead fraud and fraudulent misrepresentation
"broadly." It must plead the full particulars of the material facts alleged to constitute the fraud.
Conclusion
102
At paragraph 184, Strathy J. parsed out the claims in fraud. As one of the promoters, Gleeson/Gleeson Management
allegedly planned, created and marketed the Gift Program as part of an elaborate fraud for the purposes of self-profit.
103
In my view, the fraud claims as pleaded included the requisite elements. There is no reason to doubt the correctness
of the certification order.
104 There is no good reason to doubt Strathy J's conclusion that the claim of fraud against Gleeson Management was pleaded
with sufficient particularity.
Adequacy of Pleadings of Fraudulent Misrepresentation Per Se v. Appleby
105
Counsel for Appleby submitted that in certifying fraudulent misrepresentation, the motions judge erred in reading the
pleading too broadly.
106
Counsel for the Plaintiffs submitted the Promotional Materials included, inter alia, a false representation that the Gift
Program had a $200,000,000 funding commitment to promote charitable giving in Canada, and that the Class would receive
tax benefits. The omission of material facts from the promotional materials was intended by the Promoters, including Appleby,
to mislead the Class.
Adequacy of Pleadings of Fraudulent Misrepresentation Per Se v. Gleesons
107
Counsel for the Gleesons submitted Gleeson/Gleeson Management were lumped in with the other Defendants. The
pleadings did not identify the specific misrepresentations that Gleeson/Gleeson Management allegedly made, making it almost
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impossible for Gleeson/ Gleeson Management to respond to this claim. A claim of fraudulent misrepresentation requires the
plaintiff to plead that a defendant (a) made a false representation of fact; (b) with knowledge of its falsehood or recklessly,
without belief in its truth; (c) with the intention that it should be acted upon by the plaintiff; and (d) that actually induces the
plaintiff to act on it to his or her detriment.
Conclusions on the Adequacy of Pleadings of Fraudulent Misrepresentation Per Se v. Gleeson/Gleeson Management,
Appleby and the Foundation
108
In respect of the claim for fraudulent misrepresentation against Gleeson/Gleeson Management the pleadings contain
the following: members of the Class were not told that the donated money would not be paid to charity or that the primary
purpose of the Gift Program was to benefit, among others, Gleeson/Gleeson Management; Gleeson/Gleeson Management had
a duty to provide accurate information to the Class; Gleeson/Gleeson Management, along with other Defendants, created and
authorized the preparation and distribution of the promotional materials, upon which they knew and intended the Class would
rely; Gleeson/Gleeson Management knew or were reckless or wilfully blind to the fact that the promotional materials contained
false representations; Gleeson/Gleeson Management failed to correct the information in the promotional materials and continued
to sell the Gift Program even after the CRA reassessments began.
109
It would be open for a trial Court to conclude that the promoters, including Appleby, the Foundation and Gleeson /
Gleeson Management fraudulently misrepresented to the Class that they would receive tax benefits, which they knew or ought
to have known would not occur. The Class members relied on these representations. They knew, or were reckless or willfully
blind to the fact that the representations in the promotional materials were untrue.
110
I find there is no reason to doubt the correctness of Strathy J's conclusion that the fraudulent misrepresentation claims
against Appleby/Gleeson/Gleeson Management/the Foundation met the s. 5(1)(a) test.
Re Conspiracy
111

Strathy J's Reasons respecting conspiracy are at paragraphs 194-196, 201-202 and 205-223 of his Reasons.

Gleeson/Gleeson Management
112 Counsel for Gleeson Management submitted that Strathy J. erred at law in failing to properly apply the requirement that
conspiracy be a stand-alone claim. The Plaintiffs' conspiracy claim relies entirely upon the same conduct pleaded in support of
their fraud and fraudulent misrepresentation claims. It adds nothing and ought to have been struck.
The Foundation
113
Counsel for the Foundation made a similar submission. The Plaintiffs failed to plead separate allegations and damages
relating to a claim in conspiracy. The conspiracy claim is entirely parasitic. Where allegations and damages relating to a claim
of conspiracy are the same as those pleaded in respect of another cause of action, the cause of action in conspiracy adds nothing
and cannot stand: McKenna v. Gammon Gold Inc., 2011 ONSC 3782 (Ont. Div. Ct.) (Appeal), at paras 32-76.
114
Counsel submitted that no separate allegations or particulars of conspiracy were pleaded against Mary Lou despite
the requirement to plead with particularity. No separate damages were claimed. Strathy J. failed to apply the jurisprudence set
out in McKenna v. Gammon Gold Inc., Normart Management Ltd. v. West Hill Redevelopment Co. [1996 CarswellOnt 4277
(Ont. Gen. Div.)] and Silver v. Imax Corp. [2009 CarswellOnt 7874 (Ont. S.C.J.)]. Therefore there is good reason to doubt the
correctness of the Order in this regard.
Conclusions re Argument re Particularity of Pleadings re Conspiracy
115
In his Reasons, Strathy J. instructed himself regarding the appropriate test, considered the wording of the Statement of
Claim, and held that the claim in conspiracy was properly pleaded. He concluded that it was not "plain and obvious that if none
of the several causes of action succeeds, the conspiracy claim could not succeed, or that if one of those claims does succeed,
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the conspiracy claim would add nothing" in the context of this factually complex case in which many different causes of action
have been alleged against the Defendants.
116
There is no good reason to doubt the correctness of that conclusion. It was not plain and obvious that the conspiracy
claim added nothing to the other claims in the sense that if the main tort claim failed, the conspiracy claim must also fail.
117 He applied the principles in Hunt v. T & N plc recently discussed in McKenna v. Gammon Gold Inc., 2010 ONSC 4068,
2010 CarswellOnt 5389, 103 O.R. (3d) 451 (Ont. Div. Ct.)(leave), and by the Court of Appeal in Agribrands Purina Canada
Inc. v. Kasamekas, 2011 ONCA 460, [2011] O.J. No. 2786 (Ont. C.A.).
118
The doctrine of "merger" [that a claim in conspiracy should be struck if the success or failure of one claim means
success or failure in the other] was recently considered by this Court in the Gammon Gold case and by the Court of Appeal in
Agribrands. It now seems at least arguable that unlawful conduct to support a conspiracy claim can (but need not) be a standalone actionable tort. When undertaken by two or more tortfeasors in concert, the conduct can also support a conspiracy claim
(Agribrands at paragraphs 28, 37, 38.) This is a matter for the higher Courts.
119 The Plaintiffs have pleaded unlawful means conspiracy against Gleeson/Gleeson Management, the ParkLane Defendants
and Mary-Lou.
120
The facts in Normart differ from those in the case at bar. Here, a trial court could find that the Gleesons were acting
in their personal capacities for their own enrichment.
121
In North York Branson Hospital v. Praxair Canada Inc., [1998] O.J. No. 5993 (Ont. Gen. Div.), Cumming J. wrote
at para. 22:
In truth, the very nature of a claim of conspiracy is that the tort resists detailed particularisation at early stages. The relevant
evidence will likely be in the hands and minds of the alleged conspirators. Part of the character of a conspiracy is its
secrecy and the withholding of information from alleged victims. ... These considerations and the general theme of Hunt,
instructing courts not to shy away from difficult litigation, also militate against holding pleadings in civil conspiracy cases
to an extraordinary standard.
Re Unjust Enrichment/Waiver of Tort/Constructive Trust
122

Strathy J's reasons on unjust enrichment/waiver of tort/constructive trust are at paragraphs 261-269.

123
Counsel for the Gleesons, the Foundation and Appleby submitted that in certifying the claim for unjust enrichment
against their clients, Strathy J. failed to apply the applicable jurisprudence including the Supreme Court of Canada decision in
Garland v. Consumers' Gas Co., 2004 SCC 25 (S.C.C.) (CanLII), specifying that to succeed in unjust enrichment the plaintiff
must prove that (a) the defendant was enriched; (b) there was a corresponding deprivation to the plaintiff; and (c) there was
no juristic reason for the enrichment.
Re Unjust Enrichment/Waiver of Tort/Constructive Trust v. The Foundation
124
Counsel for the Foundation submitted that on a plain and obvious test, the Plaintiffs have failed to establish these
requirements against the Foundation in the pleadings. He erred in holding that "an enrichment of the Defendant as a result of
class members' intent to benefit a third party, a charity, is not a juristic reason for the enrichment of the Foundation." A general
adoption of this approach would have a negative impact on charities.
Re Unjust Enrichment/Waiver of Tort/Constructive Trust v. Gleeson/Gleeson Management
125
Counsel for Gleeson Management submitted that the Plaintiffs provided no factual support for their allegations that
Gleeson Management was remunerated by ParkLane for promoting the Gift Program and that Matt was unjustly enriched
as an employee of Gleeson Management.. It pleaded that Gleeson/Gleeson Management received money from Funds for
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Canada pursuant to a consulting relationship. The pleaded relationship between Gleeson/Gleeson Management and the Class is
insufficient to support a pleading of unjust enrichment. The enrichment was not wrongful. Strathy J. erred in distinguishing the
facts in Peel (Regional Municipality) v. Canada, [1992] S.C.J. No. 101 (S.C.C.) and Boulanger v. Johnson & Johnson Corp.,
[2003] O.J. No. 2218 (Ont. C.A.) [which require a defendant's "benefit" to be direct to ensure that a plaintiff does not recover
from both the person who receives the immediate benefit of the payment and another party who receives an incidental benefit.]
Donative intent is a juristic reason for the enrichment of a defendant.
Re Unjust Enrichment/Waiver of Tort/Constructive Trust v. Appleby
126 Counsel for Appleby submitted donative intent is a juristic reason for the enrichment of a defendant. Thus there is good
reason to doubt the correctness of the learned motions judge's finding at para. 330 that "[a]n enrichment of the defendants as a
result of a class member's intent to benefit a third party, the charity, is not a juristic reason for the enrichment of the defendant."
This proposition could result in absurd consequences that could have a wide-spread and negative impact on charities and their
ability to fulfill their charitable aims.
Conclusions re Pleading of Unjust Enrichment v. the Foundation, Gleeson/Gleeson Management and Appleby
127 At paragraph 44 of Garland v. Consumers' Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629 (S.C.C.) , Iacobucci J. confirmed
that donative intent is a juristic reason for an enrichment, citing Peter v. Beblow, [1993] 1 S.C.R. 980 (S.C.C.) (CanLii) as
authority.
128
It is open for a trial Court to conclude that Garland does not support the proposition that Appleby, Gleeson/Gleeson
Management or the Foundation can keep their profits from the Gift Program because Class Members may have intended to
make a valid gift to a real charity. In Garland, the Supreme Court confirmed that once the plaintiff makes out a prima facie case
of unjust enrichment, the onus shifts to the defendant to show why it should retain the enrichment. The question is to be resolved
on a principled basis. The reasonable expectations of the parties are to be determined objectively, and can be applied on a classwide basis. In Peter, McLachlin J. (as she then was) held at p. 16 that the issue with respect to donative intent is whether the
plaintiff conferred the benefit as a valid gift upon the defendant. Peter does not support the proposition that the Foundation/
Appleby/Gleeson/ Gleeson Management can keep profits from the Gift Program because the Class Members intended to make
a valid gift to a real charity.
Consumer Protection Act
129
Counsel for the Foundation submitted that Strathy J. certified an action against it without citing any jurisprudence
supporting the proposition that a charitable donation is a consumer protection transaction. He wrote at para 243 of his Reasons
that, "an ordinary charitable donation would be highly unlikely to fall within the Consumer Protection Act, 2002." His ruling
constituted a significant extension of the law and leave to appeal should be granted.
Conclusions re Consumer Protection Act
130
It may be open to the trial Court on the particular facts here to find that the "donations" here were not "ordinary
charitable donations" and that the Consumer Protection Act applies. There is no good reason to doubt the correctness of Strathy
J.'s conclusion in this regard. If a Court holds the Consumer Protection Act applies, that holding will hinge on the unusual facts
here. Such a ruling would not be a matter of general importance. It would not apply to "ordinary charitable donations."
Section 5(1)(c) — Common Issues
131

Strathy J. dealt with s. 5(1)(c) at paragraphs 279-282 of his Reasons.

132

He summarized the Common Issues he was certifying at paragraph 379:
[379] In summary, I have certified the following common issues
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(a) breach of contract, against ParkLane;
(b) rescission, against ParkLane;
(c) negligence, against the ParkLane Defendants, Appleby, Funds for Canada Foundation and the Gleesons;
(d) conspiracy, against the ParkLane Defendants, Appleby and the Gleesons;
(e) fraud and fraudulent misrepresentation, against the ParkLane Defendants, Appleby and the Gleesons;
(f) unjust enrichment, against the ParkLane Defendants, Appleby, Funds for Canada Foundation and the Gleesons;
(g) Consumer Protection Act, 2002 claims against the ParkLane Defendants, the Gleesons and Funds for Canada
Foundation;
(h) negligent misrepresentation, against the ParkLane Defendants, the Gleesons, and Harris;
(i) vicarious liability of the Lawyers;
(j) waiver of tort;
(k) aggregate assessment of waiver of tort damages;
(n) punitive and exemplary damages.
General Observations
133 A common issue is one that constitutes a "substantial common ingredient" of each class member's claim, the resolution
of which is necessary in the resolution of each class member's claim: Western Canadian Shopping Centres Inc. v. Dutton, 2001
SCC 46, [2000] S.C.J. No. 63 (S.C.C.)at para. 39; Hollick, supra at para. 18. The plaintiff's evidentiary burden with respect to
common issues was very low. He/She needed only to demonstrate that there was some basis in fact to establish "a sufficient
evidential basis for the existence of the common issues" in the sense that there wasome factual basis for the claims made by the
plaintiff to which the common issues relate. No merits analysis needed to be undertaken: Glover v. Toronto (City), 70 C.P.C.
(6th) 303 (Ont. S.C.J.); Dumoulin v. Ontario, [2005] O.J. No. 3961 (Ont. S.C.J.) at para. 25, 27; Fresco v. Canadian Imperial
Bank of Commerce, [2009] O.J. No. 2531 (Ont. S.C.J.), aff'd (2010), 323 D.L.R. (4th) 376 (Ont. Div. Ct.) at para. 21.
134
The nub of the Defendants' submissions on the appropriateness of certification on these facts was that if liability is not
a foregone conclusion based on the signed declarations and acknowledgements, liability will hinge on individual inquiries of
each "donor," having regard to the individual advice each Class Member received. Whether the Plaintiffs relied on ParkLane's
promotional materials, the Lawyers' comfort letters, Gleeson or the Foundation cannot properly be determined as common
issues. Individual issues will overwhelm the common issues and make a class action inappropriate.
135 Strathy J. rejected that overall submission, reasoning that in the circumstances of this case, it would be open to the trial
Court to construe the promotional materials and the contract as containing one or two overriding and common representations
[at para. 350]:
[350] ... this is a case ... in which there is effectively one, or perhaps two representations, contained in written materials
supplied by ParkLane to every Class member: 'This is a legitimate tax avoidance program that has been designed to satisfy
the requirements of Revenue Canada. You will receive a tax credit that exceeds the amount of your actual donation'.
Common Issue (a): Breach of Contract v. ParkLane
136

As set out in para. 132 above, Strathy J. certified the following common issue (a):
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Was it an implied term of the contract between the Class Members and ParkLane Financial Group Limited that the charitable
tax receipts received by the Class Members would be accepted by CRA as valid and legitimate claims for charitable
donation tax credits, and that the Class Members would receive the tax savings as stated in the promotional materials and
the contract.
137

Strathy J's Reasons on this issue are at paragraphs 285-293.

138
On this motion for leave, counsel for ParkLane submitted that Strathy J. erred in certifying common issue (a). In
Hawrish v. Bank of Montreal, [1969] S.C.R. 515 (S.C.C.) at paras. 17-18 and Bauer v. Bank of Montreal, [1980] 2 S.C.R.
102 (S.C.C.), at 112-113, the Supreme Court of Canada has held that a court cannot imply a term that contradicts the written
contract. Cannon and the other Class Members acknowledged in their written donor declarations that they were relying on
advice from their Financial Advisors; they had read and fully understood the Gift Program Materials; except for what was
contained in the materials provided by ParkLane no other promise, representation or warranty had been made by ParkLane or
relied upon by them; they accepted all tax risks related to their participation in the Gift Program including the risk that the
charitable donations, or a portion of them, may be re-assessed and even denied. They unconditionally released ParkLane from
all claims arising out of their participation in the Gift Program. In their Tax Risk Disclosure Statement, they acknowledged
that they fully understood that ParkLane recommended that they review the tax consequences of making a donation with their
professional legal, accounting and/or tax advisor; ParkLane could not guarantee that they would receive the favourable income
tax consequences contemplated under the Gift Program.
Conclusion
139 In Hawrish and Bauer, the Supreme Court ruled that collateral agreements were excluded by the parol evidence rule. It
did not deal with implied terms. In M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd., [1999] 1 S.C.R. 619 (S.C.C.)
at para. 27-29, it specified that contractual terms may be implied: (1) based on custom or usage; (2) as the legal incidents of a
particular class or kind of contract; or (3) based on the presumed intention of the parties:.
140

Class Members signed the same or substantially the same documentation.
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If the trial Court implies the suggested terms, it may conclude that individual inquiries will not be necessary.

142
The issue before the Court at trial with respect to question (a) will be whether the proposed breach of contract issue is
common among the Class Members and whether its resolution would advance the litigation.
143
Whether the trial Court accepts the submission of the Plaintiffs or the Defendants, the Class will be bound and the
litigation will be advanced.
144
In all the circumstances here, there is no good reason to doubt the conclusion of Strathy J. that if the trial Court holds
that the contract was fraudulent, the acknowledgements in the Donor Declaration and Tax Risk Disclosure Statement will have
no force and effect.
Common Issue (c): Negligence
145

Strathy J.'s Reasons deal with common issues relating to negligence at paragraphs 296-303.

(i) The Subsumed Argument
146 With respect to the common issues, counsel for Gleeson, Gleeson Management and Appleby submitted there is cause to
doubt the correctness of the Order certifying a common issue in respect of negligence and negligent misrepresentation because
Strathy J. erred in failing to hold that the pleading of negligence was subsumed in the pleading of negligent misrepresentation.
Conclusion
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147

Since I have already rejected that submission, I will not deal with it again here.

(ii) The Lawyers' Standard of Care Argument
148
Counsel for the Lawyers submitted that Strathy J. should not have certified standard of care on a class-wide basis.
Determination of a lawyer's standard of care involves, among other things, a determination of the level of sophistication of
his client. The standard of care applicable to the Lawyers, vis-à-vis their obligation (if any) to advise each Class Member of
possible consequences of participating in the Gift Program is dependent upon the knowledge and sophistication of each Class
Member. Individualized inquiries are needed to determine the Lawyers' standard of care. Longshaw v. Houghton, [1993] B.C.J.
No. 40 (B.C. S.C.) at para. 32. Ormindale Holdings Ltd. v. Ray, Wolfe, Connell, Lightbody & Reynolds (1980), 36 B.C.L.R.
378 (B.C. S.C.) at para 39.
The defendants might have said: "This is our opinion; we have complete confidence in it; but you must understand that it
could be wrong. No one can be certain what a Court will decide on a question of law, and even when a Court has decided,
its decision may be upset on appeal". But I do not think a lawyer is required to give that sort of formalistic warning to
experienced business clients.
149
The Motions Judge's certification of the question of standard of care against the Lawyers as a common issue conflicts
with jurisprudence establishing that allegations of duty to warn require individual inquiry into the knowledge and understanding
of each class member. Ormindale Holdings Ltd. v. Ray, Wolfe, Connell, Lightbody & Reynolds (1980), 36 B.C.L.R. 378 (B.C.
S.C.) at para 40, aff'd by the Court of Appeal at Ormindale Holdings Ltd. v. Ray, Wolfe, Connell, Lightbody & Reynolds (1982),
135 D.L.R. (3d) 577 (B.C. C.A.):
While a lawyer might have to warn of consequences unknown to his client which may flow from acceptance of his advice
if it proves to be wrong, he is not, I think, normally required to warn experienced business clients of the possibility that
the opinion, although firmly held, may not in fact prevail.
Conclusions re Lawyers' Standard of Care Argument
150
The issue re duty to warn as framed by the Lawyers is not an issue in the litigation. The Plaintiffs do not assert that
the Lawyers had some generalized duty to warn the Class Members about the possibility that Harris' Opinion Letters might be
wrong, or that there could be adverse tax consequences should the opinions be wrong. Rather, the allegations of negligence
against the Lawyers boil down to negligence in the planning and creation of the Gift Program; in failing to ensure that C.R.A.
would recognize the charitable receipts issued to Class Members; in issuing their Opinion Letters and Comfort Letters without
due care and attention, with the intention that they would be relied upon by the Class, when they knew or ought to have known
that they were inaccurate. The allegations of negligence in the Statement of Claim in respect of the Lawyers do include a failure
to warn the Class that by 2007, CRA was disallowing the tax credits but, nevertheless, Harris continued to allow his name,
reference to his positive opinions and the Comfort Letters to be included in the promotional materials. Harris did not direct
ParkLane to remove the Comfort Letter and profile from the promotional materials. Instead, like the defendant lawyers in the
Charette v. Trinity Capital Corp., 2012 ONSC 2824 (Ont. S.C.J.)case, Harris put himself into a position of conflict by agreeing
to act for ParkLane on a "test case" appeal/reassessment by CRA.
151
Similar arguments regarding the Duty of Care are addressed under "Adequacy of Negligence Pleading Per Se Against
the Foundation Defendants, Appleby, the Lawyers, Gleeson/Gleeson Management" and under the Summary Judgment motions
of the Lawyers and ParkLane.
152

There is no good reason to doubt the correctness of Strathy J.'s conclusions with respect to negligence as a common issue.

Common Issue (d): Are ParkLane, Trafalgar Associates, Trafalgar Trading, Appleby Services, the Donations Canada
Trustees, Gleeson Management, Matt Gleeson and Ms. Gleeson (or any combination thereof) liable to the Class Members
for conspiracy?
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153

Strathy J. dealt with this common issue at paragraphs 304-311.

154 Counsel for the Foundation submitted that his certification of a common issue in conspiracy against Mary-Lou conflicts
with the decision of the Ontario Court of Appeal in Chadha v. Bayer Inc. (2003), 63 O.R. (3d) 22 (Ont. C.A.) that holds that a
claim in conspiracy is not suitable for certification where liability can be established only on an individualized basis.
155
Counsel for Gleeson Management submitted that conspiracy is not suitable for certification as a common issue in
this case because the unlawful conduct at issue is fraudulent misrepresentation. Individual findings of reliance, materiality,
reasonableness, and causation will be necessary. Conspiracy requires proof of causation and damages, neither of which can be
determined on a common basis because the Court will need to examine whether the Defendants' fraudulent misrepresentation
caused the Plaintiffs to take actions that resulted in damages.
Conclusions re Conspiracy Common Issues
156 There is no good reason to doubt the correctness of Strathy J.'s conclusion that a finding of conspiracy need not be based
on individual findings of reliance, materiality, reasonableness and causation. He held that "[this] common issue will focus on
the conduct of the defendants, without a need for individual inquiries."
157 The facts in Chadha v. Bayer Inc. (2003), 63 O.R. (3d) 22 (Ont. C.A.) differ from the facts here. In that case, the plaintiff
could not establish actual loss on a class-wide basis. There was no suggested method of proof that could be used to establish
loss on a class-wide basis (Chadha at paras 30, 46.) Here, it would be open to a trial Court to determine losses arising upon
reassessments by CRA on a class-wide basis.
Common Issue (e) Are ParkLane, Trafalgar Associates, Trafalgar Trading, Appleby Services or the Bermuda Longtail Trust,
the Donations Canada Trustees, Gleeson Management, Matt Gleeson and/or Ms. Gleeson liable to the Class Members on
the basis of fraud or fraudulent misrepresentation?
158

Strathy J. dealt with this common issue at paragraphs 312-324.

159
Counsel for the affected Defendants made arguments respecting common issues in fraud and fraudulent
misrepresentations similar to those made in respect of negligence and negligent misrepresentation set out in common issue (h).
Gleeson/Gleeson Management
160
Counsel for Gleesons/Gleeson Management submitted the circumstances in this case are distinguishable from those in
Carom v. Bre-X Minerals Ltd. (2000), 51 O.R. (3d) 236, [2000] O.J. No. 4014 (Ont. C.A.), rev'g in part (1999), 44 O.R. (3d)
173, [1999] O.J. No. 1662 (Ont. S.C.J.) which involved uniform mass market representations originating from a limited number
of sources. Where, as here, there are disparate factual circumstances among the putative Class Members, the inevitable need
to make individual inquiries in this proceeding concerning materiality, reliance, causation, and damages renders these claims
unsuitable for certification. There is good reason to doubt the correctness of the Motions Judge's finding.
Appleby
161 Counsel for Appleby submitted there is good reason to doubt the correctness of the Certification Order with respect to the
certification of a common issue in respect of fraud/fraudulent misrepresentation. His finding that "it is arguable that there was
a single misrepresentation 'you will receive a valid charitable receipt much greater than your cash contribution' that permeated
every other representation of the Gift Program" was unsupported on the evidence.
162 The learned motions judge erred in failing to follow Kumar v. Mutual Life Assurance Co. of Canada (2003), 226 D.L.R.
(4th) 112, [2003] O.J. No. 1160 (Ont. C.A.) at paras. 44-50 and Zicherman v. Equitable Life Insurance Co. of Canada (2003),
226 D.L.R. (4th) 131, [2003] O.J. No. 1161 (Ont. C.A.) at para. 12. Given the disparate factual circumstances at each point-
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of-sale transaction, individual inquiries will be required to resolve liability. The common issue in respect of fraud/fraudulent
misrepresentation v. Appleby is unsuitable for certification and the learned motions judge erred in concluding otherwise.
The Foundation
163
Counsel for the Foundation relied on the need for individual inquiries [Zicherman v. Equitable Life Insurance Co. of
Canada, [2003] O.J. No. 1161 (Ont. C.A.) at para 12] to determine the Class Members' level of sophistication, experience, risk
tolerance and financial goals. The learned motions judge dismissed these concerns without justification or analysis. Fresco v.
Canadian Imperial Bank of Commerce and Lipson v. Cassels Brock & Blackwell LLP and Dennis v. Ontario Lottery & Gaming
Corp., 2010 ONSC 1332 (Ont. S.C.J.).
Conclusions on Common Issue (e) re Fraud and Fraudulent Misrepresentation
164
Appleby's, the Foundation's and the Gleeson Defendants' submission that Strathy J. did not consider the evidentiary
records before him when certifying the common issues with respect to fraud and fraudulent misrepresentation ignore his
reference to the evidence over 107 paragraphs of his Reasons under "The Facts." Strathy J. held that the Plaintiffs had adduced
some evidence to support his certification of fraud and fraudulent misrepresentation as common issues.
165
The Defendants' submissions on "point of sale" transactions are dealt with in these Reasons in connection with his
statements re Common Issue (h) relating to negligent misrepresentation. Strathy J. held it is open to the trial court to conclude
that the Defendants made one or two representations in common in the promotional materials to all Class Members. This is a
tax avoidance program designed to satisfy the requirements of Revenue Canada. You will receive a tax credit that exceeds the
amount of your actual donation. The charity tax receipts will be accepted by Revenue Canada. Class Members will receive tax
savings as stated in the promotional materials and the contract.
166

There was some evidence that reliance on those representations could be inferred on a class-wide basis.

167

The "conflicting" decisions to which the Defendants have referred are distinguishable on their facts.

168 There is no good reason to doubt the correctness of Strathy J.'s decision to defer the determination as to whether individual
issues remain to be resolved until after the resolution of the common issues. It is not clear at this stage whether there will be
any need to determine individual issues. That will depend on the answers to the common issues.
Common Issue (f): Unjust Enrichment
169

Strathy J. framed Common Issue (f) regarding unjust enrichment, as follows:
(f) Have ParkLane, Trafalgar Associates, Trafalgar Trading, the Bermuda Longtail Trust, Trustee Gleeson, the Funds for
Canada Foundation ("Funds for Canada Foundation"), Gleeson Management, Matt Gleeson, Ms. Gleeson or any one or
more thereof, been unjustly enriched?
(i) If so, are the Class Members entitled to an order imposing a constructive trust over the funds held by or for the
benefit of Funds for Canada Foundation, or by Trafalgar Trading, or by Appleby in the Bermuda Longtail Trust and
an order requiring restitution of the aforesaid funds to the Class?
(ii) If so, are the Class Members entitled to a tracing order tracing any amounts paid by the Class Members into the
Gift Program to the current holders of such funds?

170

Strathy J's Reasons dealt with that common issue at paragraphs 325 to 333.

Appleby and the Foundation
171 Although no leave was sought to appeal from Strathy J's conclusion that the Plaintiffs have asserted a valid cause of action
in unjust enrichment against it, counsel for Appleby challenged the Plaintiffs' unjust enrichment claim within the context of his
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common issues analysis, submitting that donative intent cannot be determined on a class-wide basis. Certification of a common
issue in unjust enrichment conflicts with Garland v. Consumers' Gas Co., 2004 SCC 25, [2004] 1 S.C.R. 629 (S.C.C.)at para 46.
172
Counsel for Appleby and the Foundation submitted donative intent cannot be determined on a class wide basis. Unjust
enrichment is not suitable for certification as a common issue.
Conclusions on the Common Issue re Unjust Enrichment
173
The Plaintiffs have alleged that each participant in the flow of funds [the ParkLane Defendants, the Bermuda Longtail
Trust, the Foundation, the Gleesons] were involved in the common enterprise of operating the Gift Program. For example, the
Bermuda Longtail Trust "primed the pump" to start the flow of funds, allegedly to make it appear that the trust units had value.
It received a profit of approximately $500 from every $2500 paid into the Gift Program. The other named Defendants allegedly
participated in the common enterprise and benefited from their participation.
174
There is no good reason to doubt the conclusion of Strathy J. that it would be open to the trial Court to hold that the
Plaintiffs' claims in unjust enrichment against all or some of those named Defendants will flow out of any finding that the Gift
Program was a fraud. If the Gift Program was invalid, all who profited from it could be held to have been unjustly enriched.
175
In my view, there is no good reason to doubt the correctness of Strathy J.'s conclusion that the juristic reason for any
enrichment must be linked to the parties that received the enrichment, not the charities.
Common Issue (g) Unfair and Unconscionable Practices — Consumer Protection Act
176

Strathy J framed Common Issue (g) as follows:
Did ParkLane, Trafalgar Associates, Trafalgar Trading, Trustee Gleeson, Funds for Canada Foundation, Gleeson
Management, Matt Gleeson, and/or Ms. Gleeson engage in unfair and unconscionable practices in respect of the marketing
and sale of the Gift Program, contrary to s. 17 of the Ontario Consumer Protection Act (and the comparable sections
of consumer protection legislation in other provinces as set out in Schedule A to the Fresh Further Fresh as Amended
Statement of Claim)?

In the event the answer were yes, he posed two further questions:
(i) If so, is it in the interests of justice to waive any requirement for giving notice under s. 18(15) of the Ontario Consumer
Protection Act (and the comparable sections of consumer protection legislation in other provinces as set out in Schedule
A to the Fresh Further Fresh as Amended Statement of Claim)?
(ii) If so, are the Class Members entitled to an order rescinding the Gift Program contracts and granting to the Class
Members: (a) damages, and/or (b) exemplary and/or punitive damages pursuant to s. 18 of the Ontario Consumer Protection
Act (and the comparable sections of consumer protection legislation in other provinces as set out in Schedule A to the
Fresh Further Fresh as Amended Statement of Claim)?
177

His reasons for certifying common issue (g) are at paragraphs 334-339.

The Foundation
178
Counsel for the Foundation submitted that Strathy J. failed to consider the evidence as to who marketed, disseminated
or sold the Gift Program. Since the Financial Advisors marketed the Gift Program to the Class, it will be necessary to look
behind the Gift Program materials and make individual inquiries about representations made by each Financial Advisor to each
Class Member.
Conclusion
179

Inquiry under the Consumer Protection Act, 2002 is objective, not subjective.
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180 A Court could find that claims under the Consumer Protection Act, 2002 meet the s. 5(1)(c) test. There is no good reason
to doubt the correctness of Strathy J.'s conclusion on this point.
Common Issue (h) Are Harris, ParkLane, Trafalgar Associates, TTL, Gleeson Management, Matt Gleeson and/or Ms.
Gleeson liable to the Class Members for negligent misrepresentations made to the Class?
181

Common Issue (h) relating to negligent misrepresentations was as follows:
Are Harris, ParkLane, Trafalgar Associates, Trafalgar Trading, Gleeson Management, Matt and/or Mary-Lou liable to the
Class Members for negligent misrepresentations made to the Class?

182

Strathy J's Reasons on common issue (h) are at paragraphs 340-353.

183 Counsel for the ParkLane Defendants, Gleeson Management and the Lawyers submitted that the Motions Judge should
not have certified the entire claim.
ParkLane
184 Counsel for the ParkLane Defendants submitted that Strathy J. "misapplied and/or failed to apply the established case law
relating to the certification of claims for negligent misrepresentation." Rather than certifying the first three discrete elements
of each tort as was done in Hickey-Button and Ramdath, he certified the issues of negligent misrepresentation in their entirety,
including the 4 th and 5 th elements of the misrepresentation claims, namely, reliance and causation. It was an error to certify
the whole of these claims as common issues. Strathy J. should have parsed out the constituent elements of each cause of action
and declined to certify reliance and causation as common issues because they are inherently individual issues.
185
They relied on Kumar v. Mutual Life Assurance Co. of Canada, [2003] O.J. No. 1160 (Ont. C.A.) and Zicherman v.
Equitable Life Insurance Co. of Canada, 2003 CanLII 21250.
186

Counsel for the ParkLane Defendants submitted that Strathy J. made another related error. He wrote at paragraph 350:
...there is effectively one, or perhaps two representations, contained in written materials supplied by ParkLane to every
Class member: "This is a legitimate tax avoidance program that has been designed to satisfy the requirements of Revenue
Canada. You will receive a tax credit that exceeds the amount of your actual donation.

This quoted representation did not appear in any of the materials circulated to the Class Members.
187
Counsel for ParkLane submitted Strathy J. erred in law in holding, based on Sharbern Holding Inc. v. Vancouver
Airport Centre Ltd., 2011 SCC 23, [2011] 2 S.C.R. 175 (S.C.C.), that "it may be possible to infer that each donor relied on
the representation."
188
I note that counsel for the Plaintiffs did not take issue with the general propositions that (a) to succeed in a
common law action for negligent misrepresentation, a plaintiff must establish actual reliance; (b) a plaintiff must prove that the
misrepresentation was material in the sense that it would be likely to influence the conduct of the plaintiff or would be likely to
operate upon his judgment:" White v. Colliers Macaulay Nicolls Inc., 2009 ONCA 444, 95 O.R. (3d) 680 (Ont. C.A.), at para.
25. However, she did submit that materiality is to be determined on an objective basis, i.e., from the view of a reasonable Gift
Program participant: Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23 (S.C.C.)at para. 61.
189 She also relied on NBD Bank, Canada v. Dofasco Inc. (1999), 46 O.R. (3d) 514, 1999] O.J. No. 4749 (Ont. C.A.) [citing
the BCCA case of Kripps v. Touche Ross & Co., [1997] B.C.J. No. 968, 89 BCCA 288 (B.C. C.A.)], where Rosenberg J.A. for
the Ontario Court of Appeal reasoned as follows:
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[81] ... It was not necessary, for example, for Mr. Hynes to testify that he relied upon the statements by Nicholas on
the morning of January 11 th . That reliance could be inferred from all the circumstances. ... it was not necessary for the
respondent to prove that the statements by Mr. Nicholas were the only factors that induced the respondent to act to its
detriment ...
In Kripps, the BC Court of Appeal noted at paragraphs 101 and 103:
Whether a representation was made negligently or fraudulently, reliance upon that representation is an issue of fact as to
the representee's state of mind. There are cases where the representee may be able to give direct evidence as to what, in
fact, induced him to act as he did. Where such evidence is available, its weight is a question for the trier of fact. In many
cases, however, as the authorities point out, it would be unreasonable to expect such evidence to be given, and if it were
it might well be suspect as self-serving ...
Where the misrepresentation in question which was calculated or which would naturally tend to induce the plaintiff to act
on it, the plaintiff's reliance may be inferred. The inference of reliance is one which may be rebutted but the onus of doing
so rests on the representor. (Emphasis added)
The Lawyers re Common Issue (h)
190
Counsel for the Lawyers echoed the submission that resolving the misrepresentation claim will require individual
inquiries. Where multiple statements are made over a lengthy period of time by many different parties (some of whom are
defendants and others who are not), certification of a negligent misrepresentation claim as a common issue is not appropriate.
The nature and content of the representations concerning the Gift Program varied throughout the class period. Each individual
donor received a unique presentation concerning the Gift Program. Mouhteros v. DeVry Canada Inc. (1998), 41 O.R. (3d) 63
(Ont. Gen. Div.)
191
Counsel for the Lawyers submitted that certification of the claim of negligent misrepresentation against the Lawyers
as a common issue conflicts with binding jurisprudence.
192 He submitted there was no common statement made by the Lawyers to the Class. In the absence of a common statement
by the Lawyers, the Motions Judge hypothesized with respect to a statement upon which a negligent misrepresentation common
issue could be certified:
As I have indicated above, this is a case, like Ramdath and Hickey-Button, in which there is effectively one, or perhaps
two representations, contained in written materials supplied by ParkLane to every Class member: 'This is a legitimate tax
avoidance program that has been designed to satisfy the requirements of Revenue Canada. You will receive a tax credit
that exceeds the amount of your actual donation.'
There was no evidence to establish that such a representation was made by the Lawyers to Class Members. Such a representation
was contrary to the express statements and acknowledgements contained in the Program Documents upon which Harris relied.
He erred by focusing exclusively on ParkLane's promotional materials and ignoring the other information received by donors.
The Motions Judge appears to have conflated the allegations advanced against the various other defendants with the more
limited allegations against the Lawyers.
193 Actual reliance is required to establish the common law claim of negligent misrepresentation; inferred or implied reliance
is not sufficient. Sharbern Holding Inc. v. Vancouver Airport Centre Ltd., 2011 SCC 23 (S.C.C.) at para. 129; Dobbie v. Arctic
Glacier Income Fund, 2012 ONSC 773 (Ont. S.C.J.) at para. 37; McKenna v. Gammon Gold Inc. (2010), 88 C.P.C. (6th) 27
(Ont. S.C.J.) at paras. 21 and 138. Strathy J.'s holding that "it may be possible to infer" reliance on a class-wide basis conflicts
with established jurisprudence and the written acknowledgements by Class Members. [Class Members from 2008 and 2009
expressly acknowledged that the Gift Program was being audited by CRA; CRA disputed that donations under the Gift Program
were "gifts" for tax purposes; and the within litigation had been commenced against the Gift Program;] that certain other class
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members obtained advice prior to participating in the Gift Program that their participation would result in a challenge by CRA;
they participated in any event. Even if the written acknowledgements are held not to be determinative, reliance is a question
of fact requiring individual inquiry.
194 To assess the reasonableness of any reliance, it will be necessary to consider all of the information possessed by each class
member concerning the specific alleged misrepresentation. The reasonableness of actual reliance will necessarily depend on
what each class member was told by way of the alleged misrepresentation and what he/she otherwise knew or understood. The
Motions Judge failed to consider and account for these established principles relating to the tort of negligent misrepresentation
in the Decision and failed to identify any methodology by which the reasonableness of any reliance could be assessed on a
class-wide basis. Collette v. Great Pacific Management Co. (2001), 86 B.C.L.R. (3d) 92 (B.C. S.C. [In Chambers]) at para. 93;
Williams v. Mutual Life Assurance Co. of Canada (2000), 51 O.R. (3d) 54 (Ont. S.C.J.) at para. 30; Moyes v. Fortune Financial
Corp. (2002), 61 O.R. (3d) 770 (Ont. S.C.J.) at para. 33.
Conclusions re The Lawyers re Common Issue (h)
195
In my view, counsel for the Lawyers' submission that there was "no common statement made by the Lawyers to the
Class" ignored the Comfort Letters and repeated references to the opinion contained in all the Gift Program documents.
196 In my view, counsel for the Lawyers have failed to demonstrate that there are conflicting decisions involving comparable
facts, or that there is good reason to doubt the correctness of the certification of Issue (h) against the Lawyers as a common issue.
197
In my view, there is no good reason to doubt the correctness of Strathy J.'s conclusion that in some situations reliance
may be inferred. A trial Court may agree with Strathy J.'s observation that: "The entire purpose of the elaborate structure was to
achieve the ramped-up tax deduction. It can reasonably be inferred that taxpayers did not participate in the Gift Program only
because they wanted to make a gift to the underlying charity. They did so due to the representation that they would receive an
enhanced tax deduction." A trial Court may conclude that it can and should draw the inference that the Plaintiffs relied upon
the one or two representations in the written materials made to each Class Member [to the effect that this was a legitimate
tax avoidance program that would pass muster with Revenue Canada] for which the Lawyers, among others, may be held
responsible.
Appleby re Common Issue (h)
198
Counsel for Appleby submitted that the common issues certified against it were "nothing more than similar or parallel
issues."
Conclusion
199 The premise of Appleby's argument was that this is a "point of sale" negligent misrepresentation case. Strathy J. held in
effect this is not a point of sale case, given the existence of one or two overarching representations in the promotional materials
and program documents. The certified claim focuses on the Gift Program documents, the written promotional materials, and
the manner in which the Gift Program was operated.
200 The existence of the common statement, "This is a legitimate tax avoidance program that has been designed to satisfy the
requirements of Revenue Canada. You will receive a tax credit that exceeds the amount of your actual donation," contained in the
written promotional materials and Gift Program documents, is sufficiently supported by the evidence. In all the circumstances
here, it would be open for the trial Court to hold that the "point of sale cases" such as Williams and Zicherman upon which
those Defendants rely, have no application.
201

The inquiry at trial in this regard will be directed at the conduct of the Defendants.

Section 5(1)(d) — Preferable Procedure
202

Strathy J.'s reasons related to preferable procedure are at paragraphs 380-397.
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Preferable Procedure — General Principles
203 For a class action to be a preferable procedure it must represent "a fair, efficient and manageable procedure, preferable to
any alternative to resolving the claim": Lipson v. Cassels Brock & Blackwell LLP, 2011 ONSC 6724 (Ont. S.C.J.) at para 116;
Cloud v. Canada (Attorney General) 2004 CanLII 45444 (2004), 73 O.R. (3d) 401 (Ont. C.A.) at paras. 73. The court should
consider: (a) the nature of the proposed common issue(s); (b) the individual issues which would remain after determination
of the common issue(s); (c) the factors listed in the Act; (d) the complexity and manageability of the proposed action as a
whole; (e) alternative procedures for dealing with the claims asserted; (f) the extent to which certification furthers the objectives
underlying the Act; and (g) the rights of the plaintiff(s) and defendant(s): Chadha v. Bayer Inc. (2003), 63 O.R. (3d) 22 (Ont.
C.A.) at para. 16; Lipson v. Cassels Brock & Blackwell LLP, 2011 ONSC 6724 (Ont. S.C.J.) at para 119.
204
The Supreme Court of Canada has written in Hollick v. Metropolitan Toronto (Municipality), [2001] 3 S.C.R. 158
(S.C.C.) at para. 28-32:
The Act itself, of course, requires only that a class action be the preferable procedure for "the resolution of the common
issues (emphasis added), and not that a class action be the preferable procedure for the resolution of the class members'
claims. ...
[T]he preferability requirement asks that the class representative "demonstrate that, given all of the circumstances of the
particular claim, [a class action] would be preferable to other methods of resolving these claims and, in particular, that it
would be preferable to the use of individual proceedings."
ParkLane and Appleby
205
Counsel for ParkLane and Appleby submitted that the individual issues will overwhelm the common issues and make
a class proceeding unmanageable as a result. No process has been identified "to ensure that the rights of the defendants are
protected and that the process is fair to both parties."
206 Counsel for the Foundation submitted that the Class would be unmanageable given that it consists of 10,000 taxpayers.
The learned motions judge failed to take into account the evidence before him when assessing whether a class proceeding was
a preferable procedure including the evidence relating to the Financial Advisors' role in explaining the Gift Program.
Conclusion on Preferable Procedure
207 The advantage of a class action is that common issues of fact and law that affect a large group of litigants can be addressed
together. Strathy J. held there was a workable litigation plan and that a class action was the preferable procedure.
208

There is no reason to doubt the correctness of his conclusions based only upon the number of affected Class Members.

209
The Defendants did not suggest any alternative procedure, let alone another preferable procedure for the resolution
of the Class' claims.
210
In all of the circumstances here, there is no good reason to doubt the correctness of Strathy J.'s conclusion that a class
action is the preferable procedure.
211
The goal of judicial economy will be achieved. No purpose would be served if each Class Member were required
to advance a separate challenge in respect of the Defendants' conduct. As many issues as possible should be resolved on a
common basis.
212
Access to justice considerations are relevant, including the cost of litigating individual claims against the Defendants.
The Gift Program was complex. Experts' evidence on tax issues and the requisite standard of care of the Defendants will be
required by Plaintiffs and Defendants alike.

28

Public Importance Considerations
213
I do not accept the submissions of several of the Defendants that the issues in the proposed appeal meet the threshold
for leave to appeal because the certification order is of importance to taxpayers, tax professionals, financial advisors, charities
and those who work for charities, and may "severely impacts charities."
214
The charitable status of the Foundation has been revoked because the CRA has found it is not a legitimate charity.
It therefore seems unlikely that any findings made against it will have broad application to the vast majority of charities, tax
professionals, financial advisors and charities who have not participated in programs similar to the Gift Program.
215
I do not accept the submission of counsel for the Lawyers that the matters at issue are of significant public importance
with respect to the duties and responsibilities of the legal profession to non-client members of the public. In this case, the
potential liability of the Lawyers turns on the specific facts, including the fact that Harris allowed his identity, reputation and
Comfort Letters to be used to sell the Gift Program and thereby deliberately and avoidably placed himself in a relationship of
proximity with Class Members. He could have remained anonymous. Had he chosen to advise his clients and keep his advice
confidential, no issues would have arisen related to duties to non-client members of the public.
216
Dambrot J. noted in denying leave to appeal in Robinson v. Rochester Financial Ltd., a case having similar facts, that
his decision to let the certification decision stand should not unduly trouble any tax or financial professionals [Robinson v.
Rochester Financial Ltd., 2010 ONSC 1899 (Ont. Div. Ct.) at para. 26].
Conclusion on the Motion for Leave to Appeal the Certification Order.
217

The motion for leave is dismissed.

The Motion for Leave to Appeal Strathy J's Dismissal of the Lawyers' and Parklane's Motions for Summary Judgment
The Lawyers' Motion
Duty of Care Issue
218
Strathy J.'s Reasons refer to the nature of Cannon's relationship with Harris and the existence of a duty of care at
paragraphs 487-489, 500-505, 508-515, 520-555. The Lawyers' argument was that Harris had no relationship of proximity to
Cannon and therefore owed him no duty of care. Strathy J. concluded at paragraphs 502-3:
[502] ... the language of the brochure can be interpreted as leading a reasonable reader to conclude that Harris had given
opinions that the Gift Program complied with the Income Tax Act and that a donor would receive a valid tax credit for
the full amount of the donation.
[503] This conclusion could only have been reinforced by Harris' Comfort Letters, which, together with the other statements
in the brochure, were manifestly intended to give the donor reassurance, that:
(a) the Gift Program had been reviewed by Harris as a "top Canadian tax and legal professional" or "leading
Canadian ... tax law professional";
(b) Harris' tax opinion, which the donor's financial adviser would be permitted to review, was that the Gift Program
complied with the Income Tax Act; and
(c) the donor would receive a valid tax credit for a multiple of his or her personal donation.
Also especially noteworthy are the following comments:
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[509] Foreseeability alone is not sufficient, however. The Court must undertake a proximity analysis to determine whether
the relationship is sufficiently close to make it fair and just to impose a duty of care.
[510] ... Some well-known categories have been considered to give rise to such a duty, but the law is evolving and new
categories will be developed, applying a principled approach. Typically, a duty of care arises where ... the defendant may
be said to be under an obligation to be mindful of the plaintiff's legitimate interests in conducting his or her affairs" ...
...
[513] ...[In Cooper v. Hobart] "when a case falls within one of these situations or an analogous one and reasonable
foreseeability is established, a prima facie duty of care may be posited."
[514] If the case does not fall within one of these categories, the Court must determine whether there is ... such close and
direct relationship between the parties, that it is fair and just to impose a duty of care.
...
[520] ... The plaintiff argues that this case is analogous to cases that have recognized proximity between a solicitor and
investors or between a solicitor and beneficiaries who have suffered loss due to the negligence of the solicitor, even though
they were not in a direct solicitor and client relationship.
219
After referring to Delgrosso v. Paul 1999 CanLII 15084 (1999), 45 O.R. (3d) 605, [1999] O.J. No. 5742 (Ont. Gen.
Div.) and the reasoning of Dambrot J. on the application for leave to appeal the decision of Lax J. in Robinson v. Rochester
Financial Ltd., 2010 ONSC 1899, [2010] O.J. No. 1481 (Ont. Div. Ct.), in para. 525 he quoted the reasoning of Dambrot J.
in para. 24 of that decision:
Here, equally, the absence of direct reliance by the plaintiffs on the solicitor's advice may not be determinative. Even
without direct reliance on the advice, it remains arguable that when the plaintiffs entered the scheme, they were relying on
the legal advisors of the architects of the scheme to ensure that their pledges would qualify as valid charitable donations for
tax purposes. If the legal advisors acted negligently in giving their advice to the gift plan defendants, the plaintiffs could
have a claim in negligence against those legal advisors.
220 Strathy J. noted at paras. 528-9 that the case for a duty of care in this case is "even stronger than in Robinson v. Rochester
Financial Ltd. and the disappointed beneficiary cases" because "in this case, Harris and the Lawyers knew that the Opinion
Letters were being used to market the Gift Program." His reasoning in the subsequent paragraphs included the following:
[530] ... a strong argument can be made that this is a case that falls within an existing category in which a duty of care
has been recognized ...
[531] I will, however, assume that this case does not fall within an existing category in which a duty of care has been
recognized and I will ask whether there was a sufficient relationship of proximity between Cannon and Harris to give rise
to a duty of care.
...
[533] ... the express representations made by Cannon are inconsistent with a close relationship with Harris and that, in light
of those, Harris could not have contemplated that Cannon would rely on his opinion.
[534] ... the Lawyers' analysis glosses over the significance of Harris in the successful marketing of the Gift Program ...
One over-riding representation that was made by the Gift Program brochure was: "This program has the endorsement of a
leading Canadian tax expert, Edwin C. Harris Q.C., who has given an opinion that it is legitimate and that it will work." ...
Harris permitted this representation to be made.
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...
[536] By permitting himself and his Comfort Letters to be used in the marketing of the Gift Program, Harris intentionally
put himself in a close and direct relationship with every donor.
[538] It was reasonably foreseeable that if Harris was negligent in his advice to ParkLane, and the Gift Program did not
comply with the Income Tax Act, donors such as Cannon would suffer harm. The evidence supports the conclusion that
Harris knew, or ought to have known, that his Opinion Letters, and his Comfort Letters, were integral parts of the marketing
of the Gift Program and that the whole purpose of his Comfort Letters was to assure donors that he had reviewed the Gift
Program and that it was, in his words, bona fide.
...
[540] ... The circumstances suggest that there were expectations on both sides, representations by Harris and reliance by
Cannon, sufficient to give rise to a duty of care and to make it fair and just to impose such a duty.
...
[543] I turn to the second stage of the Cooper v. Hobart analysis ...
[544] The Lawyers rely primarily on the first consideration — they say that imposing legal obligations on lawyers in these
circumstances will impact the ability of lawyers to freely advise their clients ...
[545] In this case, the concern is not that a tax opinion was provided to ParkLane. The concern is that the opinion was
provided with the knowledge that ParkLane would advertise its existence to potential donors and would use its author as
part of its marketing program. Imposing liability in these circumstances does not interfere with the ability of lawyers to
freely advise clients. It may, however, cause lawyers to exercise caution or control when they give an opinion to a client
with knowledge that the client proposes to distribute it to numerous third parties for the business purpose of selling the
very product of the lawyer's advice. It seems to me that this is a policy reason that would support, rather than limit, the
existence of a duty. As a trial is required to fully explore the duty of care analysis, I believe that conclusions on the policy
question should be deferred to trial as well.
4. Negligent Misrepresentation: Is a Trial Required
[546] My conclusions with respect to the existence of a duty of care in negligence apply equally to the claim against the
Lawyers for negligent misrepresentation.
...
[548] The Lawyers' motion for summary judgment on negligent misrepresentation is based on the assertion that the Lawyers
owed no duty of care based on a "special relationship" between Harris and his law firms on the one hand and Cannon on
the other hand, as required by Queen v. Cognos Inc. ...
[549] I have found that in providing the Comfort Letter, his biography and his photograph for use in the marketing brochure
and as part of the sales pitch for the Gift Program, Harris knowingly brought himself into direct proximity with Cannon
and Class members. The only purpose of the Comfort Letter was to help ParkLane sell the Gift Program.
[550] It was foreseeable that a donor would rely on the Comfort Letters and it was entirely reasonable that he or she would
do so. ...
...
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[553] I find, therefore, that there is substantial evidence in support of the existence of a special relationship between Harris
and Cannon so as to give rise to a duty of care.
[554] Moreover, on the second aspect of the Cooper v. Hobart test, which asks whether there are residual policy
considerations that justify denying liability, it seems to me that this is not a case where indeterminate liability would be
a concern. ...
[Emphasis added.]
221
Counsel for the Lawyers submitted there is good reason to doubt the correctness of that duty of care analysis because
Strathy J. failed to give effect to the Donor Declaration and Tax Risk Disclosure Statement in conducting the proximity analysis
mandated by the Supreme Court of Canada's decisions in Cooper v. Hobart; failed to give effect to the expectation and reliance
evidence reflected by the contents of the Donor Declaration and Tax Risk Disclosure Statement; and failed to give effect to the
relevant expectation and reliance evidence of the Plaintiffs' interaction with his Financial Advisor.
Conclusions on Lawyers' Motion for Leave to Appeal the Dismissal of their Summary Judgment Motion
222
The Lawyers' motion for summary judgment was based upon the submission that the Plaintiffs could not establish
that the Lawyers owed Cannon a duty of care with respect to either the negligence or the negligent misrepresentation claims.
They once again relied upon the Donor Declaration and Tax Risk Disclosure Statement, and certain evidence of Cannon and
his financial advisor.
223
The Lawyers' factum contained only one paragraph (89) addressing the summary judgment motion. It conflated their
attack on the certification of the common issue "did the [Lawyers] owe the Class Members a duty of care?" with the issues to
be determined on the summary judgment motion, i.e. whether there was evidence that would support a finding that the Lawyers
owed Mr. Cannon a duty of care and whether there were genuine issues requiring a trial.
224
Counsel for the Lawyers did not submit that Strathy J. incorrectly applied the legal test in Combined Air Mechanical
Services Inc. v. Flesch, 2011 ONCA 764 (Ont. C.A.).
225 The Lawyers did not challenge Strathy J's conclusion at para. 530, following Robinson v. Rochester Financial Ltd., that
there is a "strong argument" that the relationship between Harris and Cannon is within an existing category in which a duty of
care has been recognized. They ignored that the Plaintiffs' claim against the Lawyers was not limited to whether Harris owed
Cannon a duty of care in respect of the preparation of the opinion and Comfort Letters, but extended to Harris' overall role in
the Gift Program, including permitting his opinion and reputation to be used to market it and intentionally placing himself in
a close and direct relationship with every Class Member.
226

Strathy J.'s conclusions are entitled to deference.

227
There was some evidence upon which a trial court could find the Lawyers owed Cannon a duty of care, including the
language of the Gift Program brochure [that could be interpreted as leading a reasonable reader to conclude that Harris had
given opinions that the Gift Program complied with the Income Tax Act and that the donor would receive a valid tax credit for
the full amount of the donation], the Comfort Letters [prepared by the Lawyers with the knowledge that they would be used to
market the Gift Program]. A trial Court could hold that the limiting language in the Opinion Letter does not limit the Lawyers'
liability to the Class Members and/or that Cannon made no representation to the Lawyers.
228

There are no conflicting decisions having similar facts.

229 In my view, there is no good reason to doubt the correctness of Strathy J.'s conclusion that the Gift Program documents
may be held to be vitiated by fraud or under the Consumer Protection Act, 2002, and if they are, the Lawyers may not be able to
rely, for example, on the Donor Declaration and the Disclosure Statements as evidence that the Class Members assumed all risks
associated with participation in the Gift Program. It may be open for the trial Court to conclude that the Lawyers cannot rely on
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them if it determines that these documents were unconscionable, fraudulent or contain glaring omissions or misrepresentations.
At a minimum, the issue requires resolution at trial.
230

The Lawyers' motion for leave to appeal the dismissal of their summary judgment motion is denied.

ParkLane's Motion for Summary Judgment
231

Strathy J's reasons with respect to ParkLane's summary judgment motion are at paragraphs 436-485.

232
ParkLane's motion for summary judgment against Cannon was based on the submission that Cannon signed a written
release of liability for the benefit of ParkLane. On ParkLane's motion for summary judgment, Strathy J. concluded that
determining the enforceability of the Gift Program documents requires a full trial. He dismissed the motion at para. 459 in part
on the ground that a finding of fraudulent misrepresentation or fraud could vitiate a "release of liability" clause. Strathy J. erred
in dismissing the motion in failing to give effect to the "no reliance" clauses in the contracts signed by Cannon [in which he
expressly agreed that except for those contained in the materials provided by ParkLane no other promise, representation or
warranty had been made by ParkLane to him or was being relied upon by him; ParkLane could not guarantee that he would
receive the income tax consequences contemplated under the Gift Program; ParkLane made no representation in respect of his
entitlement to claim the tax credits in respect of any donations made pursuant to the Gift Program; the CRA may re-assess the
income tax consequences of his donations under the Gift Program; he may not obtain the income tax results the Gift Program
was designed to achieve and may, in fact, incur costs and interest payments upon re-assessment] and in failing to give effect to
Cannon's release of ParkLane resulting from his participation in the Gift Program in the Donor Declarations.
233
Counsel for ParkLane submitted that the motion judge erred in law in relying on the decision of the Supreme Court of
Canada in Tercon Contractors Ltd. v. British Columbia (Minister of Transportation & Highways), [2010] 1 S.C.R. 69 (S.C.C.).
Tercon was distinguishable because the contract under consideration did not include a "no reliance" clause. Strathy J.'s decision
conflicts with the decision of the Supreme Court of Canada in Carman Construction Ltd. v. Canadian Pacific Railway, [1982]
1 S.C.R. 958 (S.C.C.) (CanLII), at paras. 7, 29, 30, 40 and 42, where that Court held that a "no reliance" clause is not a "release
of liability" clause. A "no reliance" clause precludes the existence of a duty of care and as a consequence a defence based on
alleged misrepresentations cannot lie.
234 His findings at paragraphs 443, 447, 463, 475, 476 and 479 suggest that an examination of the impact of the conduct and
representations of Financial Advisors (e.g., Mr. Gacich) on each "donor" is necessary. As such, his Reasons on the Summary
Judgment motion "undermine and contradict" his Reasons on the Certification Decision.
Conclusions re ParkLane Summary Judgment Motion
235
Counsel for ParkLane made no submissions as to why leave to appeal ought to be granted from Strathy J.'s conclusion
that: (1) there is a genuine issue for trial, (2) it is not possible to obtain a "full appreciation" of the evidence on the written
record, and (3) it is not in the interests of justice (to either side) to decide the issues on a motion for summary judgment.
236 In his summary of the contractual provisions in issue, he specifically referred at paragraphs 110-111 to the "no reliance"
clause and the "exclusion of liability clause" and then did so again at paragraphs 428-431 at the outset of his summary of
ParkLane's arguments. He gave full consideration to the "no reliance" clause as well as the "exclusion of liability clause."
237
It will be open to the trial Court to conclude that the Class Members did not accept undisclosed risks. The trial Court
may conclude, for example, that the acknowledgements that no promise had been made by ParkLane or relied upon other than
what was contained in the documents and that he accepted the tax risks of the Gift Program, related only to the front half of
the Gift Program.
238 There is no good reason to doubt the correctness of Strathy J.'s observation that "fraud vitiates every contract and every
clause in it." If the trial Court were to find fraud, all of the contracts, including the "no reliance" clause, could be held to be
unenforceable.
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239 ParkLane did not seek leave to appeal Strathy J.'s conclusion that the Consumer Protection Act, 2002 prohibits contracting
out of its provisions. If the Trial Court holds that ParkLane made false, misleading or deceptive representations, then Cannon
may be held to have a right to rescind the contracts.
240
There is no good reason to doubt the correctness of Strathy J.'s conclusion that determining the enforceability of the
Gift Program documents requires a full trial.
Disposition
241
The test for granting leave to appeal has not been met with respect to either the certification order or the summary
judgment motions.
242 All five Applications for leave to appeal the certification order are denied, as are the two Applications for leave to appeal
the dismissals of the summary judgment motions.
243

Costs submissions may be made in writing by November 22, 2012.
Motions dismissed.

Footnotes
1

Lo Faso v. Ferracuti, [2009] O.J. No. 4568 (Ont. S.C.J.) at paras. 27-28; Homalco Indian Band v. British Columbia (1998), 25 C.P.C.
(4th) 107, [1998] B.C.J. No. 2703 (B.C. S.C.)) at para. 11
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Carthy J.A.:
1 James H. Black became a personal customer of Unity Bank, a predecessor of the defendant, The National Bank of Canada,
and brought to the Bank the business of the plaintiff, Claiborne Industries Limited, a public company he effectively controlled.
Black siphoned money from the public company through the Bank to his private accounts and was later convicted of fraud and
theft for doing so. The issue before the court on this appeal is the extent of the Bank's responsibility for the losses to Claiborne
and its subsidiary, the co-plaintiff, Rocamora Corporation Limited.
2
The plaintiffs appeal from the judgment of Mr. Justice Ewaschuck and seek additional relief against the Bank to that
awarded by the trial judge. The defendant Bank resists the appeal and, by cross-appeal, seeks to reduce the recovery of the
plaintiffs. The other defendants are not involved in the appeal.
3 The contending positions start from widely separated interpretations of the events and then narrow to more specific debate
on several particular issues.
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4 From the most general vantage point, we have the plaintiffs saying that the Bank walked hand-in-hand with a thief, willing
to assist him in his scheme in order to protect its own rather weak capital structure, and at the expense of the public company.
On the other side we have the Bank saying that it may have been negligent from time to time but that it suffered with others
at the hands of a wily entrepreneur who fooled everyone around him.
5
The plaintiffs' version describes a conspiracy to deplete the assets of the public company and the complaint on appeal is
that the relief should be larger and more comprehensive than that awarded by the trial judge. Notably, the plaintiffs argue that
a control block of Claiborne shares acquired by the Bank should be delivered up for cancellation upon payment of a price to be
fixed by the court at a level which would eliminate any profit to the Bank from ownership of the shares.
6 The Bank's version of events would see it protected by a verification of accounts agreement which saves the Bank harmless
when no complaint is made after receiving monthly statements--accordingly, damages should be reduced from those awarded
at trial.
7
The trial judge's findings fell between these two positions. He found no conspiracy in law but concluded that the Bank
became a constructive trustee of the accounts of the plaintiffs and that liability for damages flowed from that relationship. Taken
as a constructive trust, each of Claiborne and the Bank has a different view than the trial judge as to the appropriate relief.
8
Within these issues, other matters arise such as the appropriate measure of damages for the sale of shares held as security
by the Bank, whether exemplary damages should be awarded, prejudgment interest, two evidentiary issues and costs.
Facts
9
The Unity Bank of Canada was incorporated in March of 1972. By amalgamation with the Provincial Bank of Canada
it became the Provincial Bank of Canada in 1977, and, by subsequent amalgamation in 1979 with the Banque Canadienne
Nationale became the National Bank of Canada. Most of the events at issue in this action relate to the period when it was the
Unity Bank of Canada.
10
The defendant James H. Black established effective control of the public company, Claiborne, in 1973. At that time,
and until 1975, the company was called Van Ness Industries Limited, but for convenience will be referred to throughout as
Claiborne. The company was not active in 1973 but did own substantial assets and had wholly owned subsidiaries which played
a part in the events which followed, notably Lloydaire Ltd., Lloydaire (1969) Ltd. and Smithpac Ltd. These will be referred to
from time to time together with Claiborne as expanded by acquisitions and new entities as the Claiborne group.
11
Throughout the relevant period of time, Black was engaged in a number of independant business ventures including
marinas, horse-racing operations and a substantial condominium project in Burlington, the latter through a private company
called Victorian Way Corporation Limited. There were more private companies, and where one arises in the narrative it will
be identified by name. The group of Black's private companies became known within the bank as "the Black Connection" and,
for convenience, that designation will be used in these reasons. No one suggested that there was any sinister significance to
this expression and none is intended herein.
12 In the Fall of 1973, Black opened a personal account and accounts for various of his private companies at the Bank and also
caused Claiborne to open accounts. Claiborne lodged, as security with the Bank, 34,000 shares of Wallace-Murray Corporation
and 286,535 shares of Canadian Foremost Ltd. These were both public companies with shares which traded on a market.
13
In January of 1974, the Bank loaned Claiborne $550,000 to fund the purchase of Rocamora Bros. Ltd. (RBL), an active
plumbing supply company which also owned land at 35 Wingold Avenue, Toronto. That plumbing supply business became very
remunerative and its cash flow became the source of some of the monies subsequently stolen by Black. As of the completion
of that transaction, the Bank held as security for the Claiborne Group accounts a second mortgage on 35 Wingold, cross
guaranties between Claiborne companies, the Wallace-Murray and Foremost shares, a floating charge debenture, an assignment
of a mortgage held by Lloydaire (1969) Ltd. and an assignment of book debts of RBL. A subsequent re-organization effected
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a sale of the operating plumbing business to another Claiborne company, Rocamora Bros. Canada Limited (Roc Can), and the
Bank obtained a postponement in its favour of the debt arising from that transfer.
14
At this time, the principal persons associated with Black were Frank Rush who was President of Claiborne, Joseph
Whiteside, a solicitor and advisor, Barry Hill, Office Manager, and Harold Black, a brother of Black. Rush resigned in
circumstances which will be described and, eventually, Black, Whiteside, and Hill, were convicted of criminal charges arising
out of some of the events at issue in this action.
15

In early 1974, the principals of the Bank were-Richard B. Higgins, President and Chief-Executive Officer;
David T. Matthews, General Manager and Chief Operating Officer;
Gordon Dryden, Secretary, General Counsel and a Director;
G.A. McGillivray, Credit Supervisor;
Douglas G. Cooper, Assistant General Manager;
Douglas L. Ash, Assistant General Manager, Operations; and
Douglas G. Clarke, Manager of the Federal Branch.

16 Later in 1974, F.D. Clarke became Chief Inspector, Stanley M. Seymour, Federal Branch Manager and James W. Sinclair
Assistant Manager. Sinclair was a recently graduated lawyer. All of the banking of the Black Connection and the Claiborne
Group done with the Bank was carried out through the Federal Branch at 85 Richmond Street.
17 An overview of the events which followed may assist in understanding the detailed analysis which is necessary to resolve
the issues which have been put before this court.
18 In March of 1974, what was later called the Smithpac theft occurred. This Claiborne Company was permitted an overdraft of
$100,000 without security or supporting documentation. The money was immediately transferred to Black Connection accounts
to reduce their unsecured overdrafts. This was just prior to a bank inspection by Ash and, subsequent to the inspection, a $100,000
payment was made by Claiborne to Smithpac. Two months later a Black Connection company repaid Claiborne without interest.
19
On June 7, 1974, Black attended a meeting at the Bank to discuss the substantial debt of Victoria Way arising from its
condominium project. At that meeting, Black signed a cheque for 1.2 million dollars drawn on the Claiborne account in favour
of Victoria Way. Part of the proceeds of that cheque went to pay down the $100,000 overdraft that had arisen from the Smithpac
theft. This 1.2 million cheque came to the attention of Frank Rush in August of 1974. He immediately put pressure upon the
Bank and, in October of 1974, the Bank authorized a new loan to Victoria Way, the funds being used in part to repay Claiborne
the 1.2 million dollars. Subsequently, interest was paid on that 1.2 million dollars at the rate of 15%, although Claiborne had
been paying 18% compounded monthly on its overdraft.
20 In the meantime, and commencing in June of 1974, Black started stealing money from the Claiborne Group by transferring
funds within the Bank from the public companies' accounts to private company accounts to be used either to reduce indebtedness
of the private companies or to support Black's racing enterprises or other business ventures. These thefts, comprising 130
separate transactions, continued into early 1976, and eventually totalled 1.6 million dollars. They were referred to as "the general
thefts" in the trial judge's reasons.
21 Through 1974 and into January 1975, the Black Connection debt rose from approximately $700,000 to approximately 3.5
million dollars. Claiborne's position changed from a positive credit to an indebtedness of approximately 1 million dollars. The
Bank was requested to release the security of the Wallace-Murray shares in January of 1975; it did so, monies were released from
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a brokerage house, and were promptly transferred within the Bank from the public company to a Black Connection account.
The actual sale of the Wallace-Murray shares took place over the following months of 1975 and the proceeds were stolen by
Black. These defalcations became part of the 1.6 million total of the "general thefts".
22 In April of 1975, the Bank released the Wingold mortgage. The internal Bank documents indicate that the Bank was aware
that Claiborne was going to refinance the property and the moneys realized were to be used to pay down Black Connection
debts. This happened and the moneys became part of the "general thefts".
23 In October of 1975, the Bank released its security in the Canadian Foremost shares. These were sold, the proceeds stolen
by Black and, again, the amount of this theft became part of the 1.6 million general thefts. By this time, the Black Connection
debt had reached almost 6 million dollars and the Claiborne debt almost 2 million dollars.
24
Returning to the spring of 1975, the Bank then held, as security for the Black Connection debts, 169,800 shares of
Claiborne owned or controlled by Black. The Bank asked Black to liquidate approximately 50,000 shares to reduce the Black
connection debt. Then, the Bank reversed its decision and decided that it would be preferable to loan Black additional funds
to acquire and bring in as security sufficient shares, when added to the 169,800, to represent a clear majority of Claiborne's
issued and outstanding shares. Over a period of time the Bank loaned Black approximately $750,000 at a preferential interest
rate to acquire an additional 540,399 shares. This brought the total shares held as security to 710,199, representing 56.6% of
the total issued and outstanding shares. The source of these newly acquired shares is not clear on the evidence. They came
largely from margin accounts in various names in brokerage houses. Some of them may have been market purchases but the
bulk were from private accounts which may or may not have been controlled by Black. The amount expended by the Bank was
certainly less than the then market price for that number of shares. From that point forward, the Bank, through Black and this
security, had ultimate control of Claiborne.
25
Eventually, Claiborne's auditors identified the improper intercorporate transfers and, in 1976, put pressure upon Black
to come forward with security to protect Claiborne's position. When realized upon, that security reduced the 1.6 million dollar
general thefts to $307,498.
26
In 1977, Black, Hill and Whiteside were arrested, the Bank took over its security of the 56% holding of Claiborne, and
the Bank co-operated with a minority shareholder, John Boyd, to have Black ousted and Boyd put in as president of Claiborne.
Boyd then had Claiborne investigate Black's dealings with Claiborne and eventually instructed solicitors to commence this
action against the Bank and the other defendants.
27
After the commencement of this action, a separate issue arose as to the Bank's right to vote or dispose of those shares
having regard to the obvious implications to the disposition of the action. Injunctions have been granted and remain in force
to prevent the voting of the Bank's shares or their disposition.
28 The trial judge found that the Smithpac and 1.2 million dollar transactions together comprised a conspiratorial agreement
between the Bank and Black but that the agreement was not accompanied by damages which are a necessary ingredient of a
civil conspiracy. The trial judge found that the conspiratorial acts ended with the 1.2 million transaction. He did find that these
two instances put the Bank on notice of wrong-doing such that it had the choice of either discontinuing the Claiborne accounts
or bearing the responsibility of being a trustee with respect to each of the Claiborne accounts and the security held on behalf of
Claiborne. He found that the release of the Wallace-Murray shares was a breach of the trust but that the only loss was such as
was absorbed into the general theft claim; the future increase in value of those shares could not be the basis of a claim because
it made good business sense to sell them in 1975.
29
The trial judge found that the release of the Wingold second mortgage was a breach of the trust and it, or the proceeds
of that transaction, found their way into the 1.6 million dollar claim. He further found that the release of the Foremost shares
was a breach of trust but that, except for the portion of the loss that found its way into the general theft claim, any claim for a
future higher value of those securities in the hands of Claiborne was answered by his finding that it made good business sense
to sell them at a time when they were declining in value.

4

30
In dealing with what became the acquisition of the control block of Claiborne shares in 1975, the trial judge found that
this was outside the reach of a constructive trust because the property in those shares was never that of Claiborne itself. The
Bank was simply pursuing a very legitimate business purpose in shoring up its security for the Black Connection accounts.
He further found that there could be no conspiracy because there was no one to conspire with, Black already being in de facto
control of Claiborne and standing to lose that control by placing a majority position as security with the Bank. An attempt was
made during the course of the trial to trace stolen funds into the funds used for the acquisition of the Claiborne shares, but only
a small amount could be traced. The trial judge, therefore, put this aside as a basis for relief, together with any arguments as
to commingling of funds within the Bank.
31 In the result, the trial judge gave no relief in respect of the acquisition of the Claiborne shares or in respect of the disposition
of the Wallace-Murray and Foremost shares except as the latter may have produced proceeds of sale that became part of the
general thefts. The trial judge ordered the Bank to pay the following:
(a) $307,498 for the portion of the general theft monies unrecovered from the security obtained in 1976;
(b) $256,003 for legal and accounting expenses for investigating Black's conversions and recovering converted funds;
(c) $22,693 for the legal expenses of holding a special meeting of shareholders to oust Black as president;
(d) $1,311,186 for lost opportunity profits which Claiborne might have earned in the fiscal years 1976, 1977 and 1978. This
claim arose from evidence given on behalf of the plaintiffs by the expert witness Hawman to the effect that the plaintiffs
sustained loss by being deprived of working capital during those years by reason of the breaches of trust. The "Hawman
formula", as it came to be called, is adjustable to accommodate any particular calculation of loss that may be established
and any particular time period of imputed loss of working capital;
(e) $4,802,189.60 for interest on the above amounts from October 1, 1978 to the date of judgment at bank prime plus 2%
compounded half yearly. The trial judge related this award to the amount which the Bank charged its clients of prime + 2%
compounded monthly. In the judgment against Black interest was assessed on this basis but, as against the Bank, interest
was calculated on a half-yearly basis on the ground that it was "merely a trustee"; (f) Costs on a solicitor-and-client basis
from the date of an offer of settlement prior to trial.
Relief Requested
32

As the case comes to this court the plaintiffs ask:
(1) that the Bank deliver up to Claiborne for cancellation the shares of Claiborne held by the Bank or its nominee at a
price to be fixed by this court to be deducted from the damage award; the price would be one set to deprive the bank of
any benefit from its holding of the shares;
(2) damages for the wrongful conversion of the Wallace-Murray and Canadian Foremost shares being the difference
between the amount recovered and the highest value that each had in the period up to the point of trial;
(3) pre-judgment interest at the rate awarded by the trial judge but compounded monthly rather than half-yearly;
(4) costs of the action to the plaintiff against the Bank on a solicitor-and-client basis throughout;
(5) an award of punitive, exemplary and aggravated damages;
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The Bank resists the appeal and asks by way of cross-appeal:
(a) that the amount of unrecovered funds from the general thefts be reduced by $202,500, being thefts from R.B.L. not
a plaintiff in this action;
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(b) that the amount of $22,693, being the costs of holding the special meeting of shareholders, be eliminated from the award;
(c) that the award for lost opportunity profits be removed from the award or an adjustment be made to the amount thereof;
(d) that the award of pre-judgment interest on a compound basis be replaced with an award of simple interest; (a difference
of $3,078,019.00 from that awarded by the trial judge on the assumption of, say, 12%)
(e) that party-and-party costs to the plaintiffs be substituted for the partial award of solicitor-and-client costs.
Evidentiary Matters
34

Two evidentiary matters must be addressed before reaching the substantive issues.

Evidence of Dryden on Discovery
35
The trial judge refused to permit the plaintiffs to read into evidence certain testimony given on discovery by Gordon
Dryden, the Bank's General Counsel and Secretary. The evidence in question concerned the events preceding the signing of the
1.2 million dollar cheque in June of 1974 and concerning the meeting at which the cheque was signed. No other evidence was
before the court as to the Bank's involvement in these incidents except that of Rush who testified that Black had told him, after
the fact, that the Bank forced him to sign the cheque and "I think I must have told the bank officials about what Black told me."
At this time Rush was very upset about the transaction and, after pressuring a resolution, he resigned from Claiborne.
36

At p. 295 of the reasons, the trial judge stated:
I find as a fact that Rush did put this allegation to senior bank officials and their failure to deny the allegation constitutes
an admission of the truth of the allegation as against only the bank.

37
The Bank questions this finding, arguing that Rush's evidence is uncertain and that it would be inappropriate to draw a
conclusion from the bank officer's silence in the circumstances. If the evidence of Rush is put aside, there is no oral evidence
of the Bank's involvement in the 1.2 million dollar cheque unless the discovery of Dryden is admitted.
38
The discovery evidence does not confirm that Black was forced to sign but does relate to an earlier meeting between
Black and a bank official, Black being given instructions and going to get another Claiborne official's signature on a cheque;
the evidence also relates to the circumstances in which the amount of the cheque was written in at the meeting in June. This
would associate the Bank with the creation of the cheque and would, therefore, constitute an admission.
39 In fact, the evidence was entirely hearsay as it came from Dryden. He was not personally in attendance on the occasions
being discussed and stated that he obtained the information from Seymour, Sinclair and "evidence given in other proceedings".
At the time of discovery, Seymour and Sinclair were no longer employees of the Bank.
40
The trial judge reviewed the authorities and noted the apparent division of opinion concerning the circumstances in
which a corporation is bound by evidence given on discovery. He concluded that when an officer recounts hearsay derived from
persons not presently in the employ of a corporate party, the corporation has only made an admission if it specifically adopts
the evidence as its own. Direct support for this finding comes from the Saskatchewan Court of Appeal in Black v. Hardwell et
al., [1935] 2 W.W.R. 172 and the Alberta Supreme Court in Edmonton v. W.W. Sales Ltd., [1941] 2 W.W.R. 329. The Black case
contradicts the same court's conclusion in Anweiler v. G.T.P.R., [1928] 3 D.L.R. 626, but without reference to it.
41
There is no Ontario case on point but in Welsbach Incandescent Gas Lighting Co. v. New Sunlight Incandescent Co.,
[1900] 2 Ch. 1 (C.A.), the Master of the Rolls speaks in obiter to the subject at p.9:
It seems to me that, whether it be an individual who has to obtain information from his servants, or a company which
answers by its secretary or manager, who has also to obtain information from other officials of the company, the reason
why the answer can be read against the party interrogated is that, when it has been given according to the principle which
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I have indicated, it is a statement on behalf of that party by which he is bound. I do not mean that a case might never arise
in which a person answering on behalf of a company could not protect himself in some way by the form of his answer.
42
The last sentence of the above quotation points to what I think is the real issue before this court; upon whom should the
onus rest to identify adoption of statements made on discovery?
43 The Bank argues that the plaintiffs have the onus of proving the case and this should include the onus of asking questions
on discovery to identify answers as admissions rather than simply information being passed along. The plaintiffs say that they
were entitled to take the answers at face value when unaccompanied by a disclaimer; it would unnecessarily complicate the
discovery process to be continually asking a corporate officer whether information is or is not adopted by the company.
44
I adopt the suggestion put forward by the Master of the Rolls, supra, to the effect that it should be incumbent upon the
party answering questions to identify any reservations as to accuracy or any reason that the answers are not being adopted,
including answers based on information received from persons who are not in the employ of the party.
45
Our rules are designed for efficiency in the exchange of information and admissions which will shorten the trial. In
practice it is customary to assume that anything in the discovery of an opposite party which speaks against that party's case will
qualify for admission at trial. The deponent knows the source of the information and whether the party on whose behalf it is
offered is prepared to live with that information as reflecting the truth for purposes of the issues before the court. It is simple
enough for a witness to provide information and then qualify any reliance. An oversight can be covered by a letter written after
discovery. When information is provided without comment, it is only fair and proper that the parties use apparent admissions
to measure the distance between them on the issues.
46
It is, therefore, my view that the evidence of Dryden was admissible against the Bank to the extent that it reflects an
admission against interest. This will be discussed further when the other facts relating to the 1.2 million dollar transaction are
dealt with.
Adverse Inference From Witnesses Not Called By The Bank
47
The plaintiffs place significance upon the fact that the Bank failed to call as witnesses three senior officers, Matthews,
Cooper and Dryden, despite the fact that each was present during all or part of the trial. Further, it is pointed out that Seymour,
the Branch Manager, and Linda Lilly, the Bank employee who processed many of the transfers from the Claiborne Group to
the Black Connection accounts by internal debit and credit memos, were not called as witnesses.
48 It is a well-established principle that the unexplained failure to call a witness who can give relevant evidence leaves open
the natural inference that the evidence of that witness would be helpful to the opposite party. See Murray v. Saskatoon, [1952]
2 D.L.R. 499 (Sask. C.A.) and Lynch & Co. v. United States Fidelity & Guaranty Co., [1971] 1 O.R. 28 (Ont. H.C.).
49
The Bank argues that this principle only applies once a plaintiff has made out a case. Here, the Bank submits it had no
onus or burden to discharge and, therefore, nothing should be taken from its failure to meet an unproven case. See Vieczorek
et al. v. Piersma et al. (1987), 58 O.R. (2d) 583 at 588 (Ont. C.A.).
50
Reviewing all of the evidence and arguments, I cannot see that this is a case for application of the principle stated in
Vieczorek. It is clear that Black stole money from the public companies. It is equally clear that it was effected through the agency
of the Bank's facilities, either directly or indirectly. This invites an explanation. As an example, Lilly is perhaps the only person
who could explain the use of internal debit and credit memos to transfer monies from public to private companies. Collectively,
the employees of the Bank and the bank documents are the repository of all of the Bank's knowledge and, in circumstances of
allegations such as are involved in this action, that is to be expected. This is indeed a case, as are most involving conspiracy
allegations, where conclusions will be drawn from inferences taken from contemporary documents, and many of the documents
in evidence do raise questions as to their implications.
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51
The evidence here was certainly sufficient to enable the trial judge to make findings against the Bank without expressly
relying upon any inference from the failure to call witnesses. In general, I agree with him that a prima facie case was made
out by the plaintiffs and any differences between us lie in the characterization of that case. In this assessment of the evidence,
I think it is perfectly appropriate to draw inferences from the failure to call witnesses who might have explained particular
documents or events.
52
It is interesting that the trial judge made no findings of credibility in his determination of the issues. He certainly might
have with respect to Sinclair whose evidence in chief contrasted markedly with that given in cross-examination. Sinclair was
intimately involved with the events of 1974 and 1975 and his evidence under cross-examination was not helpful to the Bank,
but did explain many of the documents. This example makes the point that inferences should be drawn from the failure to call
other witnesses with comparable knowledge.
53
Having said that, I would not draw any inference from the failure to call Cooper who represented himself at the trial
and indicated, at an early stage, that he did not intend to give evidence. It is, therefore, understandable that the Bank would
not force him into the witness box.
Civil Conspiracy
54 The trial judge found that the Bank engaged in conspiratorial acts in connection with the Smithpac loan in March of 1974
and in connection with the 1.2 million dollar cheque in October of 1974 but that a civil conspiracy was not fully constituted
because the Claiborne Group suffered no damages. The trial judge then found that the conspiratorial acts ended at this point
and did not embrace the other incidents. However, he found that the Bank, being on notice of unauthorized transfers from the
Claiborne Group to the Black Connection, thereby imposed upon itself a trust duty to each Claiborne Company with respect to
each company's bank account and the security the Bank held from each company.
55
The plaintiffs argued before this court that there was a conspiracy throughout and that the trial judge was in error in
finding no injury. If a conspiracy is established it will be unnecessary to deal with constructive trust.
Law of Conspiracy
56
In Canada Cement LaFarge Ltd. et al. v. British Columbia Lightweight Aggregate Ltd. et al., [1983] 1 S.C.R. 452, the
Supreme Court of Canada parted company with the English law in creating two clear branches of the tort of civil conspiracy.
In his reasons at pp. 471-472 Estey J. concluded:
Although the law concerning the scope of the tort of conspiracy is far from clear, I am of the opinion that whereas the law
of tort does not permit an action against an individual defendant who has caused injury to the plaintiff, the law of torts
does recognize a claim against them in combination as the tort of conspiracy if:
(1) Whether the means used by the defendants are lawful or unlawful, the predominant purpose of the defendants'
conduct is to cause injury to the plaintiff; or,
(2) where the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or together
with others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and does result.
In situation (2) it is not necessary that the predominant purpose of the defendants' conduct be to cause injury to the plaintiff
but, in the prevailing circumstances, it must be a constructive intent derived from the fact that the defendants should have
known that injury to the plaintiff would ensue. In both situations, however, there must be actual damage suffered by the
plaintiff.
57
In the case before this court, the plaintiffs made it clear that their claim for conspiracy is based upon the second branch
of the test. Put shortly, this means that the conduct complained of must be found to be unlawful and in circumstances where the
Bank should have known that damage would ensue and, in fact, damage does ensue.
8

58
Another principle that bears upon the facts of this case is derived from Henderson v. The King, [1948] S.C.R. 226. That
is a criminal case but, since the only difference between a civil and criminal conspiracy is that damages need not be established
for the latter, it is reasonable to apply principles unrelated to damages from one to the other.
59

In his reasons, at p.236, Taschereau J. stated:
Each one of the trio would be a party to any other offence, committed by any one of them, in the prosecution of the common
purpose, if he had known, or ought to have known, that it was a probable consequence of the original common purpose.

60
In the same judgment, at pages 236 to 237, Taschereau J. dealt at length with how a conspirator, once involved, may
be extricated from an ongoing conspiracy. Removal requires more than a change of heart and, while each situation must be
analyzed on its own facts, there should at least be a communication of the intention to abandon from those wishing to disassociate
themselves to those who wish to continue.
61
In summary, as applied to the facts before this court, it must be determined whether the Bank joined forces with Black
in a common design to commit unlawful acts and whether damage to the plaintiffs was foreseeable and occurred. If so, the
conspirators will each be responsible for those unlawful acts of the others that are probable consequences of the original design.
Finally, to extricate itself from an ongoing conspiracy, definite steps must be taken by a party to absolve itself of continuing
acts in the direction of the common design.
Background Facts Relating to Conspiracy
62
This was a fledgeling bank that was not yet a financial success. From the beginning of its relationship with Black, the
accounts he introduced represented the largest segment of business in the Bank. Cooper was an old friend of Black and the
relationship between Black and other officers of the Bank developed beyond business across the desk. Black had a suite in the
hotel across the street from the Federal Branch where meetings were held frequently with Bank officials. As well, meetings
were held from time to time at Black's farm. Several of the officers and directors of the Bank had partially unpaid subscriptions
for shares in the Bank and any impairment of capital caused by writing down loans might obligate them to pay in additional
capital by reason of s.40(1) of the Bank Act, R.S.C. 1970, c.B-1. No one of these facts points to any conclusion, but taken
together there is both a motive and an atmosphere for a developing conspiracy.
63
The shortest description of the alleged conspiracy is "public to private". More expansively, it is that the Bank conspired
with Black to transfer moneys from well-secured Claiborne accounts into the relatively unsecured Black Connection accounts.
Black and the Bank were acting under a common purpose. Along the way, the Bank became wary of Black as he sought to
run his debt at the Bank as high as possible for his private use while the Bank sought to hold money within the Bank to stand
against the Black Connection accounts, but still to the exclusion of the Claiborne Group. That is the context for the following
analysis of each significant event.
The Smithpac Theft--Part of a Conspiracy?
64 Smithpac was a shell subsidiary within the Claiborne Group. On March 21, 1974, Black opened an account for Smithpac
and immediately created an overdraft of $100,000 approved by Douglas Clarke, the Branch Manager, without documentation.
On the same day, the monies were moved through two other Black Connection accounts and finally to Black's personal account
to pay down part of a large overdraft. Immediately thereafter, a bank inspection was conducted by Douglas Ash. He noted in
his report to senior Bank officials that it was an unauthorized and unsecured overdraft. On March 27, the Smithpac overdraft
was repaid by Claiborne. On May 23, Claiborne was repaid from a Black Connection account and the overdraft thereby created
was eventually repaid out of the 1.2 million dollar cheque in June.
65
In my view, the trial judge overstated the evidence in finding, at p. 294 of the reasons, that Clarke had knowledge that
Ash was about to conduct an inspection. That inference might have been assumed but for the denial by both Clarke and Ash.
That error feeds and makes questionable the finding at p.302 of the reasons that Clarke concocted this loan.
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66 Whatever inferences one might be tempted to draw, the undoubted fact is, as found by the trial judge, that Clarke agreed
with Black to transfer monies from a company that he knew to be public to Black's personal use, in excess of Clarke's own
authority and without any authority from the public company. With or without an imminent inspection, there was benefit to
the Bank in eliminating unsecured overdrafts in the Black connection, and a loss to the public company so long as the monies
remained out of its hands and while it was paying interest at 18% compounded monthly. Clarke's explanation that the monies
were staying within the Bank and that he relied upon Black's promise to repay is certainly no excuse for setting up accounts
which could not legally be called for payment. The interest charges were improper and should have been recognized as such
by the manager of the main branch of a bank.
67
Standing alone the incident might not be characterized as a conspiracy. However, the seeds are here being sown of what
flourishes later--condoning unauthorized transfers from a public company to private companies with the sole concern, on the
part of the Bank, being to keep the monies within the Bank.
1.2 Million Dollar Cheque--Was This Part Of A Conspiracy?
68 The Bank accepts the general findings of the trial judge concerning this transaction to the effect that Black was summoned
to the Bank to deal with Victorian Way's staggering debt, that a Claiborne cheque in the amount of 1.2 million dollars was signed
in favour of Victorian Way and that the money was immediately disbursed to Black Connection accounts, leaving a $975,521.00
overdraft in the Claiborne account. The documentary evidence shows that the Bank was providing financial support to Victorian
Way's condominium project which was falling behind its expectations as a successful investment.
69 The Bank does not accept the trial judge's finding that Rush reported to the Bank Black's statement that he was forced to
sign the cheque, nor does it accept that an inference should be drawn from silence if such a statement was made.
70 The discovery evidence of Dryden offers further insight into the facts leading to and including the meeting of June 7, 1974,
when the cheque was completed. The cheque required the signature of two officers of Claiborne. Dryden stated that Cooper
had a meeting with Black as a result of which Black went and had Milner, another officer of Claiborne, sign a cheque, or at
least a cheque form. This document was brought by Black to the meeting of June 7, 1974, attended by Cooper, Sinclair and
Seymour. Dryden stated that he thought the figure 1.2 million written in the upper righthand corner of the cheque form was
written in by Cooper. The completed form of cheque bears three insertions of 1.2 million dollars rather than the usual two. The
inference to be taken from this is that Milner signed the cheque in blank and that Cooper indicated the amount to be filled in at
the meeting of June 7 by the writing in the upper righthand corner. Sinclair testified that he had no recollection of the meeting
of June 7, 1974 and Seymour did not testify.
71
The disputed evidence of Rush, quoted earlier in these reasons, falls short of a statement of clear recollection of what
was said to the Bank officials, but is unnecessary to an analysis of the Bank's involvement. The conspiracy is founded upon
agreement to use funds of the public company, without proper authority from that company, to benefit Black and the Bank and
to the detriment of the public company. I agree with the finding of the trial judge at p.302 that "[o]n June 7, 1974, Black, at
the instigation of senior bank officials, attended at the Federal Branch to complete the details of the $1,200,000 cheque from
[Claiborne] to Victorian Way". With the benefit of Dryden's evidence, the inference is that the details of that cheque were
completed at the meeting. This leads to the conclusion that the cheque was not properly authorized in the form in which it was
completed to the knowledge of the Bank.
72 As of the completion of this 1.2 million dollar cheque and the distribution of the funds, I am satisfied that, when combined
with the earlier Smithpac transaction, a conspiracy was afoot to commit unlawful acts for the benefit of Black and the Bank and
with knowledge that the public companies were suffering immediate detriment and with the potential for much more serious
loss in the future.
73
To this point, I have no fundamental disagreement with the conclusions of the trial judge with respect to the common
design; however, I cannot accept his finding that there was no damage as recited at p.302 of the reasons:
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It must, however, be kept in mind that these conspiratorial acts did not cause financial injury to the plaintiffs since in
both cases the money was later repaid, and in the second instance with interest. Financial injury, or damage, is, of course,
necessary to constitute civil conspiracy.
74
There was plain and undoubted evidence that injury was caused and some of it became permanent. Quite aside from the
reduction of working capital and the inhibition to opportunities for acquisitions, interest was charged on both of these amounts
at 18% compounded monthly, was never repaid on the Smithpac theft and was belatedly paid on the 1.2 million dollar cheque
at 15%. It is immaterial that these amounts are not being pursued in this action. The fact that the injury was inflicted completed
the elements necessary to constitute a conspiracy. Even if there had been complete repayment at a later date, this would not
alter the definition in law of what occurred in 1974.
1.6 Million Dollar General Thefts
75
Between June of 1974 and early 1976, approximately 1.6 million dollars was stolen from the public companies in some
130 separate transactions. Generally, the thefts were effected by cheques drawn on one or more of the Claiborne Group accounts
payable to a Black Connection account, with a few exceptions that were effected solely by internal bank transfers. Once a
cheque was deposited into a Black Connection account, it was then distributed by the Bank among several Black Connection
accounts that were in overdraft on that particular day. The bank officer or officers who were in charge of these transactions
would know that the source was a public company and would know that the distribution through internal transfers was for the
benefit of the Bank and Black in paying down relatively unsecured overdrafts.
76
It was put by the Bank that it was not aware that the public company cheques were unauthorized and constituted thefts.
The trial judge analyzed these transactions, first in the context of the allegation of conspiracy at pp.302-304 of the reasons for
judgment and then in the context of breach of trust at pp.304-308 of the reasons. His general finding is that although Black,
Whiteside and the Black Connection companies were engaged in a conspiracy, the Bank was not. However, he found that the
Bank had sufficient information to put it on its enquiry and to impose upon it the duties of a trustee of the public company
accounts and securities.
77
The factual findings in the segment of the reasons dealing with breach of trust are all supportable on the evidence, but,
in my view, are equally supportive of a finding of conspiracy or of a continuation of the conspiracy and failure to withdraw.
78 The trial judge stated that he was satisfied that the Bank, on an after-the-fact basis, became aware on several occasions that
Black continued to transfer funds unlawfully but that the Bank did not continue to be directly involved in Black's harming the
plaintiffs. At the bottom of p.305 and at the top of p.306 of the reasons, in dealing with the disposition of the Wingold mortgage,
the trial judge pointed out that the theft of the Wingold funds was preceded by a Bank memo outlining that the proceeds of this
public company asset were to go to Victorian Way followed by the trial judge's comment:
It is readily apparent that the bank continued to treat the Claiborne Group and Black Connection accounts as
interchangeable, notwithstanding Mr. Rush's strong complaints to the contrary, and notwithstanding that the bank itself
had separated these accounts for purposes of indebtedness as of the fall of 1974.
At p.303, in dealing with the allegation of conspiracy, the trial judge stated:
I also take into consideration in arriving at my conclusion that Smithpac and Van Ness were never again victimized, that
the unlawful transfers became multistepped and extremely intricate, and that bank participation and Black's harming the
plaintiffs involved negligence and not immediately discovering his complex machinations, rather than direct participation
in the fraudulent transfers.
.....
I also take into consideration in arriving at my conclusion the fact that Black had the legal advice of his fellow conspirator
Whiteside, and the financial advice of his fellow conspirator Hill, in devising his elaborate and intricate transfers which
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allowed Black to circumvent all attempts by bank officials to curb his complex financial dealings. Rather than controlling
Black, the ingenuous bank officials were manipulated by Black.
79 Van Ness was victimized repeatedly under its new name, Claiborne, and it is irrelevant that the shell subsidiary, Smithpac
was not used again.
80
The "complexity" referred to appears to be the change in modus operandi from stealing directly from Claiborne to
one whereby the operating plumbing company, Roc Can, transferred funds to its subsidiary, R.B.L., and then to the Black
Connection accounts.
81 In dealing with this change in procedure, and in respect to the subject of breach of trust, the trial judge said at the bottom
of p.306 and the top of p.307:
Finally on January 2, 1976, Mr. Avison, the new bank president, wrote a letter to the defendant Matthews about 'the Black
Connection' in which Avison states: 'It is difficult not to reach the conclusion that one way or another funds are being
syphoned out of Rocamora at the expense of our position, not only in that account but in the associated accounts.' It did
not take Mr. Avison, who had been on the job only six weeks, long to realize what Black was up to.
82

The latter statement is inconsistent with a finding that ingenuous bank officials were manipulated.
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Further, the finding at p.303 of the reasons for judgment:
I should, furthermore, add that the bank did not remain passive in the face of Black's financial dealings. After discovering
certain of Black's illegal activities, the bank began daily reviews of Black Connection debt, hired accountants to supervise
Victorian Way expenses, and even placed its employee Douglas Ash at the Claiborne head office in an attempt to curb
Black's excessive financial manoeuverings -- all in vain.

is a mistaken interpretation of the evidence. The monitoring of the Black Connection accounts began in January 1975 and was
exclusively for the purpose of assuring the Bank that monies that left the Bank from Black Connection accounts went to support
the Burlington condominium project rather than Black's racing stable or other private interests. The monitoring of the Claiborne
Group accounts did not begin until January 1976, at the end of this series of thefts.
84
On my interpretation of the evidence, the monitoring of the Black Connection accounts speaks in support of conspiracy
rather than against it. The first of these Bank investigations was conducted by the Assistant Manager, Sinclair, in January of 1975.
He produced an extremely complex diagram showing monies flowing to and from Victorian Way and other Black companies but
with absolutely no reference to the public company source of these monies. At the very time that he was creating this diagram,
his handwriting appears on a ledger account sheet identifying $50,000 coming from Lloydaire to Prisam Investments Limited (a
Black Connection Company). Lloydaire was an inactive Claiborne subsidiary to which the Bank had just released the WallaceMurray shares. This $50,000 was the cash freed up from the brokerage office as a result of that release.
85

In cross-examination at trial, the following evidence was given by Sinclair:
Q. Well, in any event, I am going to suggest to you that that's where you stopped your audit or inspection. You had
knowledge of two cheques, one for thirty-five thousand and one for fifteen thousand, you knew where the money came
from to make the $50,000. deposit into the public company, and you knew that the money went out to the private company,
and you can't surely say that you didn't? Would you like to agree with that or disagree with it?
A. No, from the documents that I've seen, that's exactly the way it would appear.

86 I will return to this in relation to the Wallace-Murray transaction. For the present, I simply note that the Bank's monitoring
was entirely directed to disposition of monies out of the private accounts. The source of some of that money was observed and
no action was taken. Is this the act of a former conspirator wishing to discontinue involvement in the conspiracy? My answer
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is no. Was this an offence which Sinclair ought to have known "was a probable consequence of the original common purpose"?
My answer is yes.
87
The trial judge made only passing reference to the evidence of Sinclair, but, upon my analysis, it seems to be the most
revealing of all of the evidence given at trial in terms of providing an understanding of the mental state and motivation of the
Bank officials. This is illustrated in the following excerpt from the cross-examination of Sinclair dealing with an internal bank
memo preceding the release of the Wingold mortgage:
Q. No, just read right at the top.
A. "Rocamora Bros. Ltd. has had since April 15, 1975, a commitment from Kinross Mortgage Corporation to increase the
existing mortgage on the 35 Wingold Avenue property (at present leased to Rocamora Bros. Canada Ltd.) from approx.
$100,000 to $350,000. As this money is not required by Rocamora Bros. Ltd. at the present time, it is the intention of Mr.
J.H. Black to have Rocamora Bros. Ltd. lend the additional mortgage proceeds to Victorian Way Corporation to assist that
company's cash flow to complete the Burlington condominium project. ...
As we have firm control of the mortgage proceeds, we recommend the overleaf temporary credit.
Q. Well, it's certainly public to private, isn't it?
A. Yes, it is.
Q. Certainly it would be illegal, wouldn't it?
A. Yes, as we know it now it would be.
Q. I beg your pardon?
A. Yes, it would be.
Q. I thought you said, 'as we know it now'?
HIS LORDSHIP: Well, you knew it then?
THE WITNESS: Yes.
HIS LORDSHIP: And you signed this document?
THE WITNESS: Yes, I did.
MR. MURRAY: Q. Why?
A. Well, I'm not certain that we viewed--that I viewed the transaction as illegal or improper, and I'm not trying to make
a very fine distinction nor to excuse something that I'm involved with, but at the time and throughout the dealings with
the Black connection, I did not feel that Mr. Black was--Black's proceedings were illegal. We certainly felt that the public
to the private was improper.
HIS LORDSHIP: I guess I just don't understand. I thought you told us a half an hour ago or an hour ago you knew it was
illegal. Mr. Rush told you; you probably were told by Mr. Dryden. Was it legal or merely improper, as far as you were
concerned, the 1.2 million dollar loan, and you were fixed with knowledge of that the year before?
THE WITNESS: I viewed that as improper. Now, I know when you raised that question-HIS LORDSHIP: It's very difficult to accept that testimony, Mr. Sinclair.
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MR. MURRAY: Q. You told us that you learned it was illegal?
A. Yes, I said yes to that answer or to that question.
.....
MR. MURRAY: Q. Fine, you didn't question it because you told us that ever since you learned back in August and
September of '74 about an illegal transaction you were on the lookout to make sure that it wasn't going to happen again?
A. Yes.
Q. Isn't that what you told us?
A. That is correct.
Q. And isn't it happening again here?
A. Yes, it is on the face of it.
His evidence is replete with such admissions. It also introduces the rationalization that was perpetuated right through argument
in this court that the issues can be resolved by making a distinction between improper, illegal and criminal conduct. Once the
Bank concedes that it has been alerted to impropriety on the part of Black, it cannot put blinders on and be protected against
anything short of blatant criminality. A revealing example of this approach and attitude is found at another point in Sinclair's
cross-examination dealing with a bank memo seeking approval of one of what the trial judge characterized as extremely complex
transactions:
Q. Go to Volume 3. I would like to go to Volume 3 at Page 352, and that's the memorandum that my friend referred you
to dated November 12, '74, and you identified that as having seen that?
A. Yes. That is my signature.
Q. And it talks about the overdraft of $37,848. in the Victorian Way Corporation, and then it says:
A cheque for $24,000.00 has been deposited and a further cheque for $10,000.00 has been received to bring the final
O/D to $3,848.00. The $24,000.00 cheque represents a loan from Rocamora Bros. Ltd. (a non borrowing account
here) to J. Whiteside who will loan it to Victorian Way. Rocamora Bros. Ltd. has sufficient funds to make the loan
of $24,000.00 to Mr. Whiteside.
Please authorize.
Now, that is clearly money going from the public to the private, isn't it?
A. That's correct.
Q. And I would have thought that that's a flag going to upstairs saying, "Here's a request by the customer and here's some
more public money going to the private company." Do you agree with that?
A. It certainly could be interpreted that way.
.....
MR. MURRAY: Q. Now, this talks about a $24,000. cheque coming out of Rocamora Bros. Ltd., through Mr. Whiteside,
and into Victorian Way. There wasn't any doubt in your mind at that point that that was a theft from the public company,
was there?
A. No, we would not have thought of it as a theft.
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Q. What would you have thought of it as?
A. An unusual transaction.
Q. Did you say unusual?
A. Yes. That's why we wrote about it.
.....
MR. MURRAY: Q. Why wouldn't you think of it as a theft?
A. At that time we did not view it in that light.
Q. I thought we had established, in any event, clearly that by October of '74 at the latest and probably back in August of
'74 when you were dealing with Mr. Rush, we had established that transfers out of the public company that are going into
the private company were illegal?
A. Yes, that's correct.
Q. And is this not a transfer from a public company that's going to wind up in one of Mr. Black's private companies?
A. Yes, through Whiteside.
Q. And why would you not have thought this was illegal?
A. Well, I think the fact that Whiteside was involved--because I think this is the only--I hope it's the only situation that
we came across, but the fact that Whiteside was involved seemed to take it away from a strict transfer from the public
to the private.
88 Putting this evidence together with the findings by the trial judge on the subject of constructive trust and, given the lesson
emphatically delivered by Rush concerning the 1.2 million dollar cheque, I cannot believe that the Bank was for a moment
deceived as to what was happening as the same pattern of events repeated itself over and over.
89 For instance, when Black decided to transfer money from Roc Can to R.B.L. (he could write cheques on behalf of the latter
company with his signature and that of his brother) the Bank knew of the transfers and ignored its postponement agreement
which prohibited such payments. Black then delivered a direction to the Bank, signed by himself, to have bank statements for
Roc Corp. delivered to him. The Bank knew Black had a propensity to use the public companies for his own purposes but
complied with the direction. The Bank then dispersed Roc Corp. funds among Black Connection accounts, including one called
"the slush account" which was used for last minute covering of overdrafts.
90 This brings into focus the issue discussed earlier in these reasons as to drawing adverse inferences from the failure to call
witnesses. Lilly was responsible for processing cheques and transfers. How would she have explained, for instance, a day when
22 transfers were made to Black Connection accounts from public companies? What would the Branch Manager, Seymour, have
added to our understanding? It is fair to conclude that neither would have supported the defence of ignorance of wrongdoing
or of lack of authority to use these public company funds.
91 In conclusion on this subject and relying solely upon unquestionable viva voce evidence, the documents and appropriate
inferences, I conclude that the Bank did not learn its lesson from Rush; that it permitted the conduct to continue; that it facilitated
its continuance and that, if it was not knowingly aware of the illegality, this was because blinders were put on in order to serve
the larger purpose of feeding funds to mounting Black Connection debts. The Bank memos throughout demonstrate that Black
had leverage with the Bank so long as his accounts were under-secured. Matthews, the General Manager, stated on discovery
that because the Claiborne accounts were attractive, "we had to put up with a lot of nonsense" from Black.
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92
The finding of a conspiracy concerning these "general thefts" is a clear departure from the trial judge's finding of a
constructive trust and may have implications as to some elements of relief to be awarded. In part, this difference springs from my
interpretation of the law of conspiracy as applied to the facts of the case, but it is also apparent that there are plain disagreements
on factual findings between myself and the trial judge. I have attempted to elaborate on those factual matters and give detailed
reasons to assure that there is no inadvertent breach of the principle that a trial judge's findings of fact may not be overruled
without palpable and overriding error. It is significant that at no point did the trial judge make credibility findings based upon
conflicting testimony. The most predominant difference between his findings and these, arises from the application of the legal
test for disengaging from a conspiracy once it is begun. The demeanour of Sinclair, which only the trial judge could assess,
cannot be of any significance in testing whether his words reflect a clear expression of intention by the Bank to remove itself
from further improprieties after Rush complained of the 1.2 million dollar cheque. His evidence, the documentation, and the
failure to call other witnesses comprises, in composite, an utter failure on the part of the bank to meet the legal test.
Wallace-Murray Shares
93 Having concluded that a conspiracy was ongoing between the Bank and Black between 1974 and 1976, I must now look at
the Wallace-Murray transaction to determine if it fits within the design of that conspiracy. These shares were held in the name of
Lloydaire and Lloydaire (1969) Limited, and came to the Bank as security in relation to the purchase of RBL by Claiborne. The
loan application of October 10, 1973, specified that the purchase price would be paid within a year from the proceeds of the sale
of the Wallace-Murray shares. In December of 1974, Black indicated to the Bank that he wanted these shares released in order
to pay the purchase price. On January 15, 1975, the Bank received properly executed directions from the public companies to
deliver the shares to "the borrower". On January 16, 1975, as indicated earlier in these reasons, Sinclair reviewed the private
company accounts and noted in his own handwriting that $50,000 had moved from Lloydaire to the Black Connection accounts.
Those monies had been released by the brokerage house in return for delivery of the Wallace-Murray shares. Actual sales of
the shares started slowly in February of 1975 but most of them were not sold until after Sinclair's October 1975 report.
94
Sinclair had expressed concerns to management about the handling of Black's accounts in the spring of 1975. Having
received no satisfactory response he drafted a lengthy report to the board of directors dated October 26, 1975 outlining a
long series of complaints about the conduct of his superiors in dealing with these and other accounts within the bank. He was
immediately suspended, and fired two months later.
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In that report, Sinclair stated to the directors
[t]he Wallace Murray shares originally were to pay out the Van Ness loan. These shares have now been sold, but the funds
were utilized as part of the overall Black funding.

96 This statement, combined with the earlier quoted excerpt from the cross-examination and the fact of Sinclair's handwriting
on the ledger sheet, written on the very day of the transfer of the $50,000 from a public to a private account, make it impossible
to disassociate this transaction from the general design of the conspiracy.
97
Admittedly, the Bank did not convert the shares--it handed them to the owner; but it seems unusual in banking practice
to release securities without assuring an equivalent benefit as security for the Claiborne debt when that debt had reached a new
high. Black did not sell the shares immediately, but Sinclair was aware in October of the use of the funds after sale. The pace
of sales may have been a measure of Black's confidence in his relationship with the Bank. Certainly, the last of the shares were
quickly sold after Sinclair's October report.
98
My conclusion is that this was a situation in which the Bank closed its eyes and facilitated the happening of an event
which experience indicated would likely occur. In the end result, there is no real difference between this finding of continuing
conspiracy and that of the trial judge who imposed a constructive trust upon these shares. The Bank argues that the transaction
was authorized in writing and should not be questioned but this ignores contemporaneous knowledge of the bank of how the
proceeds were to be used; the red flag--public to private--was written on the ledger statement on January 16, 1975 and implicates
the bank in the outcome.
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Foremost Shares
99
On October 23, 1975, Sinclair had prepared for Seymour's signature a request to the credit department for the release to
Claiborne of 286,535 shares of Foremost. This memo stated:
We recommend the release of this security as we feel the Rocamora Bros. Companies stand on their own merit without the
need of outside security. Accordingly, we ask for your authorization in this matter.
On this occasion, there was no authorizing document from Claiborne but the release was authorized by the Bank. The shares
were sold over a period through February of 1976; part or all of the proceeds was stolen by Black through his private companies.
100 On October 23, Sinclair was in the process of preparing his October 26 report in which he complained about the earlier
release of the Wallace-Murray shares, or at least the disposition of the proceeds, but made no comment about the release of
the Foremost shares and, in fact, participated in it. At this point, Claiborne's debt was over 1.7 million dollars and the Black
Connection debt stood at approximately 5.6 million dollars. The Bank originally held, as collateral security against the Claiborne
Group debt, a Lloydaire mortgage, the Wallace-Murray shares, the Foremost shares and the mortgage on the Wingold Street
property. Only the Foremost shares remained and they were released against an ever increasing debt position. No matter how
successful the plumbing business may have been, this seems to have been an unusual step for the Bank to take. It must also
be noted that in the spring of 1975 the Bank had acquired majority control of Claiborne in the form of security against the
Black Connection accounts. This may explain the statement in the October 23rd memo: "the Rocamora Bros. companies stand
on their own merit".
101
It is fair to say, with a conspiracy established, that there was more than enough evidence before the Bank to indicate
what was likely to happen if the shares were released. At this point, the Bank was probably looking more to its majority control
of Claiborne as the ultimate solution than security held against the Claiborne debt. Further, if it anticipated or expected that
the proceeds of the security would flow back through thefts to Black Connection accounts then the principle of keeping the
money within the Bank was maintained.
102
Accordingly, I find that the release of these shares to be within the common design of the conspiracy, that there is no
evidence that the Bank had disassociated itself in law from that conspiracy as of October 1975, and that even if this is construed
as solely inspired by Black the co-conspirator cannot avoid responsibility in law.
Acquisition of Control of Claiborne By The Bank
103
The claim most emphatically pressed by the plaintiffs on this appeal was that the Bank should not profit from its own
misdeeds and, therefore, the court should direct that the control block of Claiborne shares be sold back to Claiborne at a price
to be fixed by the court to assure no profit to the Bank from this transaction.
104
Black gained proxy control of Claiborne in April of 1973. By February of 1975, 169,000 Claiborne shares had been
pledged by him with the Bank as security for the Black Connection indebtedness. There is an indication, on p. 29 of Exhibit
2, that as of March 1974, Black told the Bank that he controlled 600,000 to 700,000 shares. In the spring of 1975, the Federal
Branch recommended that 50,000 of the shares held as security be liquidated to generate funds. At a credit committee meeting
of April 1, 1975, this recommendation was rescinded as reflected in minutes of that date:
After discussion of the overall connection and the security for our loan the following was noted and decided:(a) The shares of Van Ness Industries held by us and held by Mr. Black are much more valuable as a control block than
as a minority holding. On sale, the control block is more saleable and more valuable. If held, there is much greater
underlying value in the assets and cash flow of the group of companies than the quoted market value of the shares.
(b) The shares held by brokers on margin could in the worst case be called and sold out by the brokers thus diminishing
the value of the shares hypothecated to us.
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In light of this it was decided that we could improve our position and also help Mr. Black by:(1) Advancing additional funds to pay out the margin on the 368,000± shares held in street form for Mr. Black and
having these hypothecated to the Bank in support of our advances.
(2) In consideration for the improvement in our position we would:i. Be willing to negotiate a preferential rate for this particular advance
ii. Rescind our demand for an additional cash injection through the sale of some 50,000 shares of Van Ness
Industries Ltd. currently in our possession.
iii. Barring any serious deterioration in the overall position consider this a finalization of our security position.
105
The trial judge considered this a perfectly proper business decision and not in any sense conspiratorial. Following the
memo, the Bank made fresh loans to Black which eventually totalled $750,000. Black posted an additional 540,399 shares to
bring the total security package to 710,199 shares representing 56.6% of the total issued and outstanding shares. Although no
one was able to say precisely where all of these shares came from or who owned them prior to their coming to the Bank, since
the market price at the time was between $2.20 and $2.80 per share it seems likely that most of these shares were controlled
directly or indirectly by Black in margin accounts mixed with other shares and that the $750,000 was the amount needed to
free them from the brokerage houses. The trial judge was not satisfied that stolen monies had been traced to these brokerage
accounts and used in acquisition of those shares. The issue of tracing was not heavily pressed by the plaintiffs on the appeal. The
trial judge further held that there was no trust associated with these shares because they were never the property of Claiborne.
106
The plaintiffs argue that this acquisition of security by the Bank was very much a part of the general conspiracy and
design to transfer monies from public to private companies. They point out that most of the general thefts occurred after the
purchase of the control block, that within days the Wingold mortgage was released, and that a few months later the Foremost
shares were released. They further argue that the Bank was then in control of Claiborne and able to minimize its risk to the
exposure of the conspiracy. It was thus motivated to accelerate the pace of transfers to the private companies and protect its own
capital position. The concluding comment in the memo of April 1, 1975, to the effect that the Claiborne control block would
provide a final security position, lends credence to this argument.
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Further, 10 months later, in a memo of a board meeting of the Bank, Mr. Avison is paraphrased as saying:
[I]n the event the security held for the indebtedness to which he had been referring is not adequate, the Bank can fall back
upon the assets of Rocamora Bros. Canada Limited and Claiborne Industries Limited.

108
I adopt the plaintiffs' arguments to the extent of identifying a very clear association between the acquisition of the
Claiborne shares and the conspiracy. I need go no further because, even if the acquisition of control is found to be part of the
conspiracy, it would be inappropriate to direct that the shares be returned to the treasury of Claiborne at a price to be fixed
by the court. The plaintiffs have no legal interest in control of share-holdings. The benefit of absorbing the present control
block into the treasury would accrue entirely to the present minority. If they, as shareholders, have rights they should have
asserted them directly and, at best, they would have recovered damages. Under the proposed formula, all shareholders would
benefit personally and one or more of them may convert a minority share-holding into an absolute majority. This would attract
both management control and an additional premium value to a block of shares that was created under circumstances that have
nothing to do with the issues in the action. A true analysis of this asserted relief can be obtained by imagining that the Bank was
not associated with any of the wrongdoing and that Black was able to pay the entire judgment debt. His share-holding would
be untouched and there would be no basis for disturbing it.
Exemplary Damages
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109 The trial judge awarded exemplary damages against Black but declined to do so against the Bank because he had found
that no damages flowed from the conspiratorial acts and that the Bank was a constructive trustee rather than a trustee under an
express trust. He indicated that, if his findings had been otherwise, he would have been tempted to award exemplary damages
and he suggested a figure of $300,000.
110
In the words of Schroeder J.A. in Denison v. Fawcett, [1958] O.R. 312 at 319-20 exemplary or aggravated damages
may be awarded:
[i]f, in addition to committing the wrongful act, the defendant's conduct is 'highhanded, malicious, conduct showing a
contempt of the plaintiff's rights, or disregarding every principle which actuates the conduct of a gentleman.
111 In Robitaille v. Vancouver Hockey Club Ltd., [1981] 3 W.W.R. 481 at p.511 (B.C.C.A.) it was pointed out that aggravated
damages may be awarded on the basis of circumstances which accompany or are associated with the tortious conduct.
112 A further principle for consideration comes from Cassell & Co. Ltd. v. Broome, [1972] 1 All E.R. 801 (H.L.) at 830-31.
In an exhaustive analysis of exemplary, punitive or aggravated damages, Lord Hailsham observed, citing Lord Devlin in Rookes
v. Barnard, [1964] 1 All E.R. 367, that "[e]xemplary damages can properly be awarded whenever it is necessary to teach a
wrongdoer that tort does not pay."
113
Having found a conspiracy and having found that the acquisition of the shares was associated with the conspiracy, it is
my view that I may look to the associated acts as a foundation for an award of punitive damages.
114
The most disturbing aspect of the acquisition of the Claiborne shares in 1975 is that they provided the Bank with an
inexpensive protection against its own wrongdoing. It is fair to assume that the shares had been depreciated in value by the
conduct of Black and the Bank in the months preceding the acquisition. Whether bought on the market or acquired from margin
accounts, the shares came to the Bank at a lesser cost than would have been the case 12 months before when the shares were
trading at approximately double their 1975 value. As a legal matter, the Bank must be taken to have known that it would be
obligated to repay the stolen monies and thus bring the company back to its natural value. Not only were the shares acquired at
less than that value but, when combined with the shares already held as security to form a control block the expected premium
on a resale may result in the Bank recovering perhaps 70% of the amount it pays to Claiborne in damages. (This is based on
my own rough guess that a control premium could be 25% on the 56.6% holding.)
115
Such a sale will happen following the conclusion of this litigation. Under the terms of the Bank Act, R.S.C. 1985,
c.B-1, s-s. 193(13), the Bank must sell its Claiborne holdings down to a maximum of 10% of the issued and outstanding shares.
This would presumably have been done by now had it not been for the injunctions issued in these proceedings. Since 1976,
the company has apparently recovered and is prospering. In addition to whatever equity has been built up through its business
efforts, its value will increase by recovery of a judgment in this action. If the Bank shares are sold as a control block, the
purchaser will impute into the value not only a premium for control but also the attributed per share value of the judgment in
this action. If my guess that 70% of the total share value is what would be attracted to a 56% control interest, then, if it cannot
be said that tort pays, it is certainly substantially cushioned from repayment.
116 For instance, if the shares of the company are worth $10 million without a judgment in this action then the 56% interest
would sell for $7 million. If this judgment adds $4 million to the value of the company the 56% interest would sell for $9.8
million (20% of $14 million). The bank therefore would recover back $2.8 million of the $4 million judgment. Further, of the
$9.8 million sale price approximately $2 million would be a premium for control.
117
The Canadian banking system demands that each bank be a symbol of public trust. Any erosion of that trust affects
all banks and all banking. In this instance, the Bank had drawn to its attention in 1974 two examples of conduct in which it
was involved which were, if nothing else, highhanded and contemptuous of the rights of the plaintiffs. The second incident was
sufficient to send Black to jail. There is no evidence thereafter of a change in attitude by the Bank toward the Claiborne Group.
It remained indifferent to the public companies and set its corporate mind to strategies of pure self-interest. It was that self-
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concern that permitted Black, the real friend and client of the Bank, to lead the Bank, hand in hand, through the thefts of 1974,
1975 and 1976. We then see the associated act, by way of background, of acquiring control of the client that was being despoiled
and, whether with foresight or not, putting the Bank in the position of acquiring under-valued security. It also decreased the risk
of exposure of the wrongdoings, being in control, and eventually put itself in a position where it has partially protected itself
against the cost of paying for those same wrongdoings. This conduct cannot be tolerated by the court. It clearly falls within
the type of unconscionable conduct said to deserve punishment by McIntyre J. in Voris v. Insurance Corporation of British
Columbia, a judgment of the Supreme Court of Canada, released May 4, 1989; it requires an award which will stand as an
example to others and at the same time assure that the Bank does not unduly profit from its investment.
118
The terms "exemplary", "punitive" and "aggravated damages" are used interchangeably by the courts, but wherever
used, for whatever reason, the damages are at large. Rather than just pick a particular sum, it is my view that, in this case, the
amount should be related to the circumstances that gave rise to the award. Those circumstances relate to the conduct of the
Bank and not to any assumption of direct loss by the plaintiffs.
119
Since 1974, there has been a difference between the value of the business as an ongoing concern, without replacement
of what was improperly removed and the value of that business with the replacement. The difference has grown as the damage
claim has accumulated interest. It is this difference in which the Bank should not be entitled to share because it arranged the
purchase of approximately 500,000 shares at a price which did not reflect the damage recovery to that date and, equitably,
should sell them in the same state. In principle, this is in keeping with the plaintiffs' submissions that the Bank should be forced
to sell the shares back to the treasury of Claiborne at a price to be fixed which would eliminate any benefits from the proceeds
of this action. The only difference is control of the company itself which, as found earlier in these reasons, is outside the ambit
of these proceedings.
120 The shares which the Bank acquired as security in 1975 and 1976 were approximately 40% of the issued and outstanding
shares of Claiborne. When combined with what had been originally lodged as security, they comprised 56% of these shares.
It is the 40% block that should not gain from the proceeds of this action. To eliminate that potential, it would be necessary to
add a damage award of 100% of all other awards arising from specific allegations in the claim. To explain, if the actual specific
damage is $1.00 and $1.00 is added for punitive damages, the bank then sells its 40% as part of the control block and recovers
a 25% premium or 50% of the added value. Thus, the bank pays $2.00 damages and recovers $1.00 in added value on the sale.
This puts the bank in the net position of paying the specific damages of $1.00.
121
By way of contrast, if the 56% interest were considered it would require a premium of over 200% to accomplish the
same result. The Bank would pay $3.00, recovers 70% or $2.10, and the net outlay is $0.90 of the $1.00 direct damages.
122
I have not overlooked the fact that thefts occurred after the acquisition of some of the 40% holding and that this might
suggest a lower estimate of punitive damages than one related to the whole of the 40% block. Offsetting this factor, the 16%
original holding was turned into part of a control block by acts related to the conspiracy, and this will result in a recovery of
the associated control premium, remaining unaffected by this judgment.
123
In my view the principle of fashioning punitive and exemplary damages in this manner is appropriate but, while no
one questioned that there would be a premium on sale of control, anyone could question my assessment that it will be 25%. To
protect the Bank against error in this assessment, I would adjust the 100% referred to above to 70%.
124
Following this reasoning, and treating the award as one at large but within the parameters set by the circumstances, it
is my conclusion that the Bank should be ordered to pay, in addition to all other awards flowing from these reasons, punitive
damages in an amount equal to 70% of those other awards, exclusive of costs but including all interest payable to the date of
the order of this court.
Damages Flowing From Release of Wallace-Murray And Foremost Shares
125
The trial judge found that the Bank was trustee for Claiborne in respect of these shares held as security for Claiborne's
debt and that the Bank breached its trust by releasing them, having notice of various Black improprieties. As indicated in these
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reasons, I find that the release was part of the general conspiracy and it becomes unnecessary to consider whether a trust lies
under that conspiracy.
126
The trial judge found that it made good business sense to sell the shares and that a rise in value was unforeseeable.
He refused to make an award for the difference between the sale prices in 1975 and the highest sale prices obtainable down to
the date of trial, which the plaintiffs were seeking. The calculated amount of that difference, as to the Wallace-Murray shares
is $2,615,213 as of their highpoint in February 1981, and, as to Canadian Foremost is $485,720 as of their highpoint in July
1980. In both cases, credits have been made for dividends which would have been received, offset by interest generated from
the proceeds of the sales in 1975.
127
The plaintiffs argue that foreseeability has no application to the wrongful conversion of shares and that there was no
evidence indicating that it made good business sense to sell the shares. I agree with the latter point.
128
The fundamental question at issue is the proper approach to assessment of damages when dealing with a wrongful
conversion of shares. At first blush, it seems whimsical to pick an arbitrary time 5 years after the event to fix a price and thus
the damages. However, the authorities ostensibly support this approach when dealing with a trustee.
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The most frequently quoted reference is to Duff J. in McNeil v. Fultz (1906), 38 S.C.R. 198, at p.205:
Treated as a trustee wrongfully withholding property which he was bound under his trust to deliver to his cestuis que
trustent, he is liable to make reparation for the loss suffered by the trust by reason of his breach of trust; and (every
presumption being made against him as a wrongdoer), that loss must be calculated on the assumption that the securities
would have been sold at the best price obtainable.
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Subsequent jurisprudence indicates to me that this principle should be confined to circumstances where a trustee is
"wrongfully withholding property" as opposed to having converted it.
131 The Saskatchewan Court of Appeal touched upon this issue in Toronto-Dominion Bank v. Uhren (1960), 24 D.L.R. (2d)
203, where the bank committed a breach of trust, although not a fraudulent one, in disposing of a mineral interest in property.
After the sale, the property became an oil producer and the customer of the bank sought damages based upon its ultimate value.
The court did not agree with the trial judge that the damages should be limited to the value at the date of disposition, but neither
did it accept that damages should be based on the highest value between disposition and trial. The issue was referred back to
determine value on the basis of all evidence relating to the "loss caused thereby to the trust estate". There is no true analysis
of the jurisprudence in the reasons but, as vague as the directions were, they evidence the same reluctance as I have expressed
to fix upon an extreme and arbitrary measure of damages.
132 In Arnold v. The Queen in the right of Alberta (1969), 5 D.L.R. (3d) 341 (Alta. S.C., A.D.) rev'd [1971] S.C.R. 209, the
court was dealing with a claim by a customer of the Provincial Government Treasury Branch that the latter had converted shares
contrary to the instructions of the plaintiff. The Court of Appeal reviewed all of the authorities including Roman v. Crighton
(1969), 3 D.L.R. (3d) 673, Roman v. Toronto General Trusts Corp., 41 D.L.R. (2d) 290; McNeil v. Fultz, supra, and earlier
English and Ontario authorities, and concluded that where there is a breach of trust the measure of damages is the highest price
between demand and delivery. In the particular case, the Treasury Branch was found to have wrongfully sold the shares and
was accountable according to this formula.
133
The majority in the Supreme Court of Canada found no wrongful conversion but at p.221 agreed with the dissenting
judgment of Spence J. on the question of assessing damages.
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In that dissent Spence J. said at p. 230:
The authorities relied upon by Smith C.J.A. were all authorities dealing with the position of a person who was a trustee,
or who was under the liability of a trustee, and who had wrongfully refused to deliver trust property to the cestui que trust.
Surely a plaintiff whose securities have been converted, cannot wait to issue process for their recovery or damages for the

21

conversion until just before the period of limitation lapses, then be entitled to claim damages fixed at the highest value of
those securities within the six-year limitation term. I am of the opinion, on the other hand, that damages must be assessed
as in the ordinary action for a conversion.
135
The subject was picked up and exhaustively analyzed by Estey J. in Asamera Oil Corporation Ltd. v. Sea Oil &
General Corporation, [1979] 1 S.C.R. 633. That action involved a breach of contract for the delivery of shares and the court
was examining the distinction that had developed between breaches of contract for delivery of goods generally and for shares.
136
Estey J. reviewed extensively the historic rationalizations that have developed in England and Canada, referred to the
"New York Rule" which puts aside the "highest intermediate point" approach and imposes upon the plaintiff an obligation to
act reasonably in all of the circumstances, and continued at p.664:
In the light of the enormous hardships sometimes occasioned by the application of the old doctrine of damage assessment,
and in view of the massive distortion which may follow when the principles of mitigation are, as in the older authorities,
made inapplicable to non-delivery of shares, I have come to the conclusion that the authorities cited from the early 1800's
principally from the courts of England, which in effect allow recovery of 'avoidable losses' ought not to be followed. Rather
the lead furnished by The Queen v. Arnold, supra, should be taken. Subject always to the precise circumstances of each case,
this will impose on the injured party the obligation to purchase like shares in the market on the date of breach (or knowledge
thereof in the plaintiff) or more frequently within a period thereafter which is reasonable in all the circumstances. The
implementation of this principle must take cognizance of the realities of market operations including the nature of the
shares in question, the strength of the market when called upon to digest large orders to buy or sell, the number of shares
qualified for public trading, the recent volatility of the price, the recent volume of trading, the general state of the market at
the time, the susceptibility of the price of the shares to the current operation of the corporation, and similar considerations.
137 In applying this principle, Estey J. took into account all of the circumstances of the case before him and arrived at a date
for valuation at which it was reasonable to assume that the plaintiff could make himself whole.
138 Asamera involved a breach of contract while most of the preceding authorities dealt with wrongful conduct by persons who
were, or might be considered to be, trustees. The logic expressed by Estey J. in Asamera seems perfectly apt to a conspiratorial
conversion of shares and I adopt it.
139
In the present case, the wrongdoing was in 1975 and the trial in 1986. If the trial had been held in 1978 or 1979 the
highest price of these shares would never have been achieved and yet the wrongdoing was the same. This seems as inappropriate
to me as the proposition put forward by Spence J. in Arnold, supra, that a plaintiff might wait out a limitation period before
suing and thus take advantage of the maximum potential of market swings.
140 If McNeil v. Fultz, supra, is revisited it will be seen that the defendant was there wrongfully withholding securities and
had it within his power to deliver them at any time. The judgment of Duff J. is clearly premised upon the language "[t]reated as
a trustee wrongfully withholding property which he was bound under his trust to deliver ...". Given that premise then there is a
rationale for holding a defendant at risk for the highest price obtainable through the period of wrongful detention. No such logic
applies to the facts before this court where the Bank was never withholding the shares. It simply released them to their owner
and the wrongdoing was that it did so in knowledge that the particular representative of the owner was likely to sell them and
use the proceeds for the benefit of that representative and the Bank. However, the Bank never had the opportunity to redeliver
the shares and, aside from having funds which Claiborne lacked, it was in no better position than Claiborne to replace the shares.
141 It is my view that the Supreme Court in McNeil v. Fultz, supra, did not intend to set aside normal principles of assessment
of damages except where a trustee is wrongfully withholding the property and must therefore take absolute responsibility for
the risk of doing so. This seems consistent with the reasoning of all of the authorities relied upon by the Court of Appeal in
Arnold v. The Queen.
142
Thus, whether considered as a trust as the trial judge did, or as a conspiracy, the result is the same when there is no
withholding. The injured party must act reasonably and damages will be assessed on the basis that reasonable steps were taken.
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Estey J., in Asamera, had some difficulty in going back to the facts introduced at trial and determining an appropriate
date for an imputed sale of the shares to provide a basis for assessment of damages in accordance with the principle that he had
enunciated. There is even more difficulty in the facts available in the present case. Each package of shares had been acquired
in a previous business transaction and each was being used as security for borrowings. Claiborne had aspirations for further
acquisitions and, on the credit application for the borrowing to support the acquisition of RBL, had indicated that the WallaceMurray shares would be sold to pay off the purchase price to the vendor. Such statements of intention can change as business
exigencies dictate. The financial statements indicated that both packages of shares were being held as long-term investments,
but that could well have been dictated by accounting or tax considerations. The trial judge held that it made good business sense
to sell each package of shares at the time they were respectively sold, but there is no evidence to support that finding and such
evidence as was presented by persons associated with Claiborne indicates that the best business judgment was in the direction
of a long-term holding. These matters go to foreseeability of damages which has relevance in combination with mitigation.
144
In terms of mitigation of damages, Claiborne must be excused from failing to replace the shares immediately. The
conspiracy was depleting Claiborne's resources and these shares were now being converted into cash available for theft. As
well, there is no evidence of how available a block of shares in either of these corporations would have been in the market place
if money had been available for the purchase.
145
There is nothing in any of this to give a clear, or even a vague guide, as to when in the progression of events it would
have been reasonable to expect the plaintiffs to buy back into the companies, if indeed they ever could. In other circumstances,
the principles enunciated would require an assessment of the actual events and position of the plaintiff, but this case requires
early resolution and no good purpose would be served by a reference.
146 The more sensible approach in these circumstances is to treat the damages as at large as in B.C. Lightweight Aggregates
Ltd. v. Canada Cement La Farge (1979), 103 D.L.R. (3d) 587 (B.C.S.C.), confirmed on appeal as to damage assessment (1981),
123 D.L.R. 66 (B.C.C.A.).
147
The award should be such as a reasonable person would ascribe in the circumstances. The Bank may be taken to know
that, when it deprived the company of these assets by releasing them to Black in contemplation of thefts, that the opportunity
for gain (as well as loss) had been taken away. If the share prices had gone down there would be no claim in this action; but
the defendant must bear some responsibility if the foreseeable chance of a rise in value occurs. I, therefore, conclude that in the
circumstances of this case it is a fair measure of those general damages that the shares might have risen as much as 50% over
their then value within a time in which the plaintiffs could have reasonably reinstated themselves in the market in these or other
comparable securities. This results in a damage award of $170,000 for the wrongful release of the Wallace-Murray shares and
of $50,000 for the wrongful release of the Canadian Foremost shares.
Verification of Accounts Agreement
148
The Bank relies upon a verification of accounts agreement signed by the plaintiffs which provided, in the usual terms,
that the customer has 30 days from receipt of the statement of account to notify the Bank of errors, failing which the account
is taken as conclusively settled. The Bank claims that this contractual document imposes an obligation upon the customer and
failing performance, as here, the Bank has a defence to any form of complaint or allegation concerning the state of the accounts.
Reliance is placed upon such authorities as Central Trust v. Rafuse, [1986] 2 S.C.R. 147; Canadian Pacific Hotels Limited v.
Bank of Montreal, [1987] 1 S.C.R. 711; and Le Cercle Universitaire d'Ottawa v. National Bank of Canada (1987), 61 O.R.
(2d) 456 (Ont. H.C.).
149
These authorities deal with the inclusion of negligence within the restriction of liability and, while they do indicate
that the protection is a very broad one under this form of agreement, there is no intimation that the language would extend to
conduct in which the Bank was actively involved after signing the agreement.
150
In Arnold v. The Queen, supra, the court was dealing with what was alleged to be a wrongful conversion by the Bank.
The trial judge was upheld by the Supreme Court of Canada in his finding that, in the particular circumstances of that case, the
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signing of the verification of accounts agreement after disposition of the security and after certain correspondence between the
parties, was sufficient to confirm authority. That finding effectively negated the allegation of wrongful conversion.
151
In the present instance, the agreement was signed before any of the impugned transactions, was followed by the
beginnings of a conspiracy and a stern warning by Rush, which even the Bank, in argument before this court, conceded as
raising an obligation to "watch out". That would be a meaningless obligation if an earlier agreement shifted the onus to the
customer. By reason of the assertive conspiratorial action by the Bank, the verification of accounts agreement cannot stand as a
defence to the claims in this action. I, therefore, agree in the result with the conclusions of the trial judge although I see nothing
ambiguous in the agreement, as he did, to call into play the interpretive aid of contra proferentum.
Recovery of Losses of Rocamora Bros. Canada Limited
152
In the cross-appeal, the Bank argued that the amount found by the trial judge to be funds not recovered from the Black
companies--$307,499--should be reduced by $202,500, being that portion of the funds owed to RBL, which company is not a
plaintiff in the action. The Bank submitted that the trial judge did not have evidence upon which he could find that the company
was amalgamated with Claiborne. However, Mr. Francis, with commendable fairness, stated that there is documentation not
introduced into evidence indicating an assignment of the cause of action to the plaintiffs and that, if this court saw fit to treat
this as evidence, then his argument would not stand. Given the complications of these proceedings I find it appropriate to pick
up that suggestion, consider the evidence as before the court, and would dismiss this ground of cross-appeal.
Expenses of Ousting Black
153
By way of cross-appeal, the Bank takes exception to the inclusion in the judgment of the sum of $22,693 for expenses
incurred by Claiborne in calling a special meeting on June 17, 1977, to oust Black as president. It is contended that Black's
election and tenure was not of the Bank's making and that when the Bank co-operated with Boyd, and expended money in doing
so to oust Black, it was for the mutual benefit of all concerned.
154 The Bank was complicitous in the thefts which led to the necessity to oust Black and the expenses flowed naturally from
this conduct. I would, therefore, dismiss this ground of cross-appeal.
Lost Opportunity Profits
155
The trial judge awarded a sum for lost opportunity profits flowing from the fact that the plaintiffs were deprived of the
stolen monies. He confined the loss to the years 1976 to 1978. The computation was made on the basis of an analysis introduced
into evidence by the witness Hawman. He established a computer program based on a variety of assumptions, one segment of
which assumed an entitlement to lost opportunity profits and the other segment simply taking unavailable money and adding
interest to it from time to time. The trial judge preferred the first approach and adopted it with appropriate adjustments which
are not disputed, except as to taxes. Hawman's analysis was on an after tax basis and the trial judge added a sum to represent
taxes, assuming the 50% rate which Hawman had used. The Bank says that this was unfair because the evidence was presented
on an after tax basis and could properly be assumed by the the Bank to represent the basis of the claim. Further, it is stated that
there is a serious question as to whether Claiborne will have to pay taxes on the recovery because its expenses of litigation have
been disallowed by Revenue Canada to this point.
156 As to the fundamental question whether consideration of taxes should enter into the assessment of damages for conspiracy
to take money from an ongoing business, I have no doubt that the money should be replaced as it was taken--on a pretax basis.
Reference was made to International Corona Resources Ltd. v. Lac Minerals Ltd. (1986), 53 O.R. (2d) 737 at 786-787 (Ont.
H.C.). R.E. Holland J. there reviewed the authorities, distinguished personal injury and expropriation cases, and concluded that
the imposition of taxes should be recognized.
157 In the instant case, there is no necessity to assume anything because, if the plaintiffs had been left with their money, they
might or might not have been taxed, and if they are given their money back they may or may not be taxed. It is an irrelevant
consideration to the court.
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158
The Bank says that if Hawman had no reason in law to present his evidence on an after tax basis, having done so the
plaintiffs are fixed with the result because otherwise it is unfair to the Bank, giving it no opportunity to cross-examine or present
evidence as to what the imposition of taxes might be. I reject that argument on the simple basis that the Bank did cross-examine
Hawman and touched upon the subject of taxes by raising the issue of Revenue Canada's treatment of the expenses of litigation.
The issue is very much before the court in evidence and the conclusion of the trial judge after argument was the correct one.
Pre-judgment Interest
159

The judgment at trial directed the Bank to pay the following sums:
(1) $307,498 for the portion of the converted monies that were unrecovered;
(2) $256,003 for legal and accounting expenses for investigating the conversions and recovering funds;
(3) $22,693 for legal expenses of the meeting of shareholders to oust Black;
(4) $1,311,186 for lost opportunity profits which the plaintiffs might otherwise have earned in the fiscal years 1976, 1977
and 1978.

160
These recoveries remain undisturbed, except as to an adjustment to item (4) noted below, but added relief flows from
the present reasons as follows:
(5) damages for release of the Wallace-Murray and Foremost shares in the amount $220,000;
(6) punitive or exemplary damages in an amount equal to 70% of the sum of the above and any award for pre-judgment
and post-judgment interest to the date of the order of this court.
161
In argument, it was stated that if damages are awarded in respect of the release of the Foremost and Wallace-Murray
shares that a re-calculation would be required of the recovery for lost opportunity profits because the amount of recovery under
that heading flowed from the trial judge's selection of particular assumptions and then the application of Hawman's computer
program to produce the result. One of the variables within that program was the treatment by the court of the claim concerning
the shares. I would, therefore, leave it to the parties to seek agreement as to the proper amount of recovery under point (4) and,
failing agreement, the parties may make a motion to this Court.
162

In dealing with pre-judgment interest, the trial judge stated in supplementary reasons:
I assess interest at the rate of prime plus two, to be compounded semi-annually. I decline to compound the rate monthly
on the basis that the defendant bank was not an express trustee, but only a constructive trustee.
Admittedly, the bank got the indirect benefit of reaping profits on bank loans and overdrafts to the plaintiff necessitated
by Black's thefts. However, the bank did not receive the benefit of all of the monies stolen by Black and in this sense the
breach of trust by the Bank was not flagrant and involved merely a constructive trust.
It must be remembered that the bank as well as the plaintiffs, suffered from Black's criminality.

163

That reasoning is no longer apt given the finding of conspiracy and a fresh analysis must be made of the issue.

164
Section 138 of the Courts of Justice Act, 1984, 1984 (Ont.), c.11 provides that s.36 of the Judicature Act, R.S.O. 1980,
c.223 continues to apply to proceedings commenced before s.138 came into effect. Subsection 36(5) of the latter Act reads:
(5) Interest under this section shall not be awarded,
(a) on exemplary or punitive damages;
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(b) on interest accruing under this section;
(c) on an award of costs in the action;
(d) on that part of the judgment that represents pecuniary loss arising after the date of the judgment and that is identified
by a finding of the court;
(e) except on consent of the judgment debtor, where the judgment is given on consent; or
(f) where interest is payable by a right other than under this section. (Emphasis added)
165

Can compound interest be awarded in the present circumstances?

166
In Brock v. Cole et al. (1983), 40 O.R. (2d) 97, this court held that "a right other than under this section" included
the general jurisdiction of the court to award compound interest where there is a wrongful detention of money which ought
to have been paid. This is on the theory that it is reasonable to assume that the wrongdoer made the most beneficial use of
the money and is accountable for the profits. A reasonable use of money implies compounding interest at some appropriate
interval. Thus, the court in these instances has a general jurisdiction to award compound interest and is not limited by s-s.36(5)
(b) of the Judicature Act.
167

I will now apply this principle to each of the categories of recovery in the order in which they appear above.

168
The unrecovered losses represent stolen funds. The Bank has had the benefit of using that money in the course of
its business and presumably, on the evidence, loaning it at the rate of at least prime +2% compounded monthly. There is no
evidence before us as to borrowings by the plaintiffs in the interim but it is a fairly safe assumption that in a continuing business
there has been a corresponding cost to them for working capital. Accordingly, I would award pre-judgment interest at prime
+2% compounded monthly on the recovery in item (1) with a starting date of October 1, 1978 (the end of the period for which
the lost opportunity profits were awarded).
169
Items (2) and (3) do not involve a wrongful application of funds and I would award simple interest at the prejudgment
rate prescribed by s.138 of the Courts of Justice Act 1984 for each of the years since and including 1978. That date is picked
as the approximate time when the expenses were incurred and, while I am referring to the Courts of Justice Act for the rate,
this is an exercise of discretion under s.36 of the Judicature Act.
170
The lost opportunity profits were in reality an assessment of loss taking the place of pre-judgment interest on the
unrecovered monies in item (1) above. An alternative approach, and one apparently available from the Hawman formula, would
have been to move the prejudgment interest on item (1) back to the dates when the monies were misapplied. This would have
increased the base upon which compounded interest under item (1) was building, but not by anything approaching 1.3 million
dollars. While this loss is derived from a wrongful withholding, I cannot conclude that it is a wrongful withholding, and thus
s-s.36(5)(b) applies to prohibit compounding of interest. These were not moneys attracted into the Black Connection accounts
which freed up other moneys to earn interest. They were traditional damages and must be treated as such. Accordingly, I would
order the same prejudgment interest on this item as for items (2) and (3) to run from October 1, 1978.
171
The damages awarded concerning the release of the shares in item (5) is a pure damage award and I see no reason to
treat it differently from items (2), (3) and (4) above. Interest should run from May 31, 1976, being the approximate midpoint
between the respective releases of the two packages of shares.
172 Section 36(5) (a) of the Judicature Act prevents any award of interest on punitive or exemplary damages and, in any event,
it would not be appropriate to do so because they relate to, or are calculated in respect of, the contemplated sale of the shares.
Postjudgment Interest
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173
Section 140 of the Courts of Justice Act gives the court the power to adjust the rate of postjudgment interest under
s.139. I would do so in respect of the recovery under item (1) and direct that the rate and compounding continue until payment.
The calculation of the 70% for item (6) should be based upon interest accruing on all items of recovery to the date of the order
of this court.
Costs
174
In supplementary reasons for judgment, the trial judge awarded costs to the plaintiffs on a party-and-party basis until
September 20, 1985, and, thereafter, on a solicitor-and-client basis because of an offer to settle that had been made on that date.
As to awarding costs throughout on a solicitor and client basis, he stated:
I decline to award solicitor-and-client costs against the bank at the earlier stage on the basis that the bank's conduct was not
so egregious as to merit costs on the higher scale. The plaintiffs alleged various forms of criminal conduct against the bank
and its employees but proved it on a very limited basis and suffered no damages from that conduct. Furthermore, while the
defendant bank breached its trust to the plaintiffs, its customers, the bank did not directly profit from its breach of trust.
The thief [sic] Black did. On balance, I have concluded that this is not an appropriate case in which to award solicitorand-client costs prior to the plaintiffs' offer to settle.
175

The trial judge then proceeded to award solicitor-and-client costs against the defendants Black and Whiteside.

176
Having now found that the Bank did conspire with Black throughout and did profit from its conduct, I find that this is
an appropriate case for solicitor-and-client costs to be awarded to the plaintiffs through to the end of trial.
177 I would vary the judgment appealed from in the manner indicated above and otherwise dismiss the appeal and the crossappeal. The costs of the appeal and cross--appeal deserve different consideration than those of the trial.
178
Both appeal and cross-appeal involved substantial time and effort and each accomplished a substantial measure of
success. The net winner in dollars remains to be determined from various calculations that flow from these reasons. For purposes
of determining the allocation of costs I prefer to ignore the fact that there were two forms of appeal and look at the whole.
The essence of the plaintiffs' position was that there was a conspiracy which justified substantial damages, countered by the
defendant saying it was negligence, at most justifying modest damages. On that prime issue, the plaintiffs clearly succeeded.
The success by the defendant was in respect of interest which, while a large amount, was a minor part of the time of argument. It
is, therefore, fitting that the appeal and cross-appeal be considered as one and that the costs overall be awarded to the plaintiffs
on a party-and-party basis. Legitimate issues were raised by the trial judgment on both sides and I see no reason to continue
solicitor-and-client costs after trial.
McKinlay J.A.:
179
There are a few facts in addition to those set out in Carthy J.A.'s reasons which I consider of value in rounding out
the background of this dispute.
180
For some time prior to April 19, 1973, one John Boyd, chairman of the Van Ness board, had managed the company's
operations, which had been anything but successful. During the fiscal year ending September 30, 1968, Van Ness' creditors had
accepted a proposal by Van Ness under the provisions of Part III of the Bankruptcy Act which resulted in a profit of $319,000
being shown on the statement of profit and loss for that year. However, the actual result was a loss of $902,000, which was
converted into a profit by virtue of a reduction in liabilities resulting from the acceptance of the proposal. The losses shown
in the other years up to and including the year ending September 30, 1973 were: 1969 - $557,000; 1970 - $764,000; 1971 $490,000; 1972 - $442,000; 1973 - $264,000.
181
The defendant Black, who was a business executive and entrepreneur, had been a significant shareholder in Van Ness
prior to the spring of 1973. As a result of a proxy battle, he replaced Mr. Boyd as president of Van Ness on April 19, 1973.
He was responsible for the purchase by Claiborne in January of 1974 of Rocamora Bros. Ltd., which acquisition was the main
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reason for the turn-around in Claiborne's fortunes. It is ironic that for so many years prior to Mr. Black's gaining control of
Claiborne, it was in a constant loss position, and that it was Claiborne's acquisition of Rocamora under Mr. Black's leadership
that heralded its improving fortunes.
182
I agree with Carthy J.A. that the actions of the Bank overall in this case constitute a conspiracy within the terms of the
second test articulated by the Supreme Court of Canada in Canada Cement La Farge Ltd. et al. v. British Columbia Lightweight
Aggregate Ltd. et al., [1983] 1 S.C.R. 452 at 471-72. The two tests are repeated below:
[T]he law of torts does recognize a claim against [the defendants] in combination as the tort of conspiracy if:
(1) whether the means used by the defendants are lawful or unlawful, the predominant purpose of the defendants'
conduct is to cause injury to the plaintiff; or,
(2) where the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or together
with others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and does result.
In situation (2) it is not necessary that the predominant purpose of the defendants' conduct be to cause injury to the plaintiff
but, in the prevailing circumstances, it must be a constructive intent derived from the fact that the defendants should have
known that injury to the plaintiff would ensue. In both situations, however, there must be actual damage suffered by the
plaintiff.
183 It could not be said that "the predominant purpose" of the Bank (regardless of Black's purpose) was to cause injury to the
plaintiffs and thus test number one does not apply in this case. The Bank's only purpose was to protect its position (and possibly
the position of some of its individual directors) in its dealings with Black personally and with the private companies controlled
by him. However, in so doing, it assisted Black in diverting funds from the Claiborne group accounts to the Black Connection
accounts. Black was undoubtedly acting unlawfully in using for personal purposes funds of a publicly held corporation of which
he was the president, and there can be little doubt that in knowingly assisting him to do so, the Bank was also acting unlawfully.
On the particular facts of this case, both should have known that injury to the plaintiffs was likely to result from their actions,
and thus, Canada Cement La Farge test number two applies. I have no doubt that there were a number of individual transfers
from public to private accounts involving no specific knowledge of impropriety on the part of the Bank employee actually
effecting those transfers. However, the evidence as a whole, including the failure of the Bank to call key witnesses referred to
in the reasons of Carthy J.A., persuades me that all of the impugned transactions were authorized by either specific or general
instructions from senior bank officials.
184
Having come to that conclusion on the evidence, I think it important to emphasize the substantial difference between
the application of the two quite separate tests in Canada Cement La Farge, particularly in the banking context. Test number
one requires that the predominant purpose of the conspirators' conduct be to cause injury to the plaintiff. One would be hard
pressed in a banking situation to imagine a realistic set of facts coming within that test which would not involve fraud; and
there was no suggestion of fraud on the part of the Bank in this appeal. In contrast, test number two involves an intention which
is not of itself unlawful; indeed, the protection of a bank from losses in its dealings is a lawful and important function of its
officers. It is the performing of that function in a knowingly unlawful manner to the likely prejudice of a plaintiff which attracts
liability under test number two in this case.
185 In the early stages of this saga, the Bank officers involved undoubtedly hoped that the Black Connection companies would
be successful and that all of the Bank's advances would be protected. Had that transpired, Mr. Black might still be president
of Claiborne and the Bank might still be providing profitable banking services for both groups of companies. Unfortunately,
the Black Connection companies were not successful. It was when the Bank realized the seriousness of the plight of those
companies that it began, in concert with Mr. Black, to protect its own position with conspicuous lack of concern for the likely
result to the Claiborne group.
186 It was argued for the Bank that not all of the acts of the Bank and Black which in fact resulted in loss to the plaintiffs were
carried out at a time when the Bank should have known that injury to the plaintiff was likely to result, as required by Canada
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Cement La Farge. Though that may be so, the evidence does not assist adequately in establishing the Bank's knowledge, or
lack of it, at different time periods or at the time of individual transactions. Thus, I consider it appropriate in this case to treat
all of the impugned transactions in the same manner.
187 I agree with Carthy J.A. that the acts of the Bank and Black in this case fall within the second test in Canada Cement La
Farge, and I agree with his decision as to the nature and quantum of consequential damages. However, I have some difficulty
with the imposition of punitive damages.
188
As stated earlier, the conspiracy in this case is based upon (in the words of Estey J. in Canada Cement La Farge) "a
constructive intent derived from the fact that the defendants should have known that injury to the plaintiff would ensue". Since
we are dealing with constructive rather than actual intent, it is difficult to found a punitive damages award on the basis that
the Bank's conduct was "highhanded, malicious conduct showing contempt of the plaintiff's rights". See Dennison v. Fawcett,
[1958] 0.R. 312 at 319-20. But Carthy J.A.'s punitive damages award is based on his concern that the acquisition of Claiborne
shares in 1975 provided the Bank with an "inexpensive protection against its own wrongdoing". With respect, I have some
difficulty with that proposition. He states that having found that the acquisition of the Claiborne shares was associated with the
conspiracy, he could look to that associated act as a foundation for an award of punitive damages.
189 First of all, the Claiborne shares were not "acquired" by the Bank in the normal sense of that word. They were acquired
by Black and merely pledged by him to the Bank as security for the Black Connection indebtedness. Had the Black Connection
companies been successful, and their indebtedness to the Bank been satisfied, Black could have demanded the return of the
shares from the Bank. Although the shares were in the hands of the Bank for this limited purpose, the present directors of
Claiborne requested in the company's prayer for relief in this action that they be returned to the Claiborne treasury at a price
which would not reflect the consequential damages awarded in this case. They obviously hoped, in pressing the company's
claim to a return to the company's treasury of the 56.6% of its shares held by the Bank, that they would retain their control of
the company -- a control which they now hold only by virtue of their election by the Bank. The trial judge held, and this court
agrees, that the company's claim to have those shares returned is unfounded. Nonetheless, the Bank was precluded, by a court
order obtained by the plaintiffs in this action, from selling the shares to realize on its security. The Bank has thereby been forced
to hold non-revenue-producing shares pending the outcome of this appeal when it would otherwise have had funds from their
sale to invest in the interest of the Bank's shareholders.
190 Much of the argument of the plaintiff on the issue of punitive damages was, of necessity, based on supposition rather than
on proven facts. In addition, during the course of that argument, we were informed by counsel for the Bank that recovery by the
Bank on the liquidation of the shares will fall greatly short of satisfying the outstanding indebtedness of the Black Connection
companies, even taking into account the likelihood of a premium on the sale of a majority holding. Thus, the Bank is not only
a loser in this law suit, but it is also a substantial loser in its dealings with the Black Connection.
191
It must be remembered that Black, not the Bank, was the primary mover in all of the unfortunate events which
resulted in these proceedings. While the Bank officers may not have been completely innocent pawns of Black, they nonetheless
accommodated him in the hope that all would come out well in the long run.
192
The consequential damages assessed by Carthy J.A. compensate the plaintiffs in full, while at the same time they
constitute a total loss to the Bank. This case is different from law suits where the defendant is required by the court to compensate
the plaintiff for a benefit gained by the defendant at the plaintiff's expense. It was the Black Connection which in this case
benefitted at the plaintiff's expense, but it is the Bank which must make good Claiborne's loss. The Bank loses on both sides.
In my opinion, to force it, in addition, to pay a windfall award to the plaintiffs, would be to impose an unfair penalty on the
Bank's shareholders.
193

For all of the foregoing reasons, I do not consider an award of punitive damages appropriate in this case.
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194
Because of the finding that the Bank was a conspirator with Black in this case, it is unnecessary to deal in detail with
submissions on behalf of the plaintiffs that the Bank was a constructive trustee of all of the Claiborne group funds at least from
the time it was informed by Rush of the impropriety of the $1,200,000 cheque in favour of Victorian Way.
195
The basis of the relationship between a bank and its customer as set out in the reasons of Atkin L.J. in Joachimson
v. Swiss Bank Corp., [1921] 3 K.B. 110 is well known. The portion of those reasons relevant to the constructive trust claim
of the plaintiffs is at p.127:
The bank undertakes to receive money and to collect bills for its customer's account. The proceeds so received are not to
be held in trust for the customer, but the bank borrows the proceeds and undertakes to repay them.
196
That statement of the banking relationship as one of debtor and creditor continues to be a valid one, but over the
past few decades the duty of a bank to its customer has been overlaid by obligations in tort, express or implied contract, and
constructive trust -- all depending on the specific facts of individual cases. The cases where a bank has been held to hold funds
as a constructive trustee for its customer or for some other party are varied and complex, and have been the subject of many
learned articles. One of the frequent criticisms levelled at the courts' use of the constructive trust doctrine in banking cases is
the availability of more appropriate and less complicated alternative remedies.
197 In this case, the trial judge, referring as authority only to the Supreme Court of Canada decision in Potter v. Mercantile
Bank, [1980] 2 S.C.R. 343, held that the Bank, by September 1, 1974, "acted as a general constructive trustee to the Van Ness
Group in respect of all Van Ness Group property held by the bank". I think it necessary to point out that such a finding would
mean that in order to avoid liability, once the Bank was aware of the problems surrounding the $100,000 Smithpac loan and the
$1,200,000 Victorian Way loan, it would have had to peruse in detail every transaction in every account of the Claiborne group.
I know of no case that goes to that extreme in imposing trust duties on a bank, and it is safe to say that large chartered banks with
numerous branches would be incapable of discharging such a duty. In the Potter case, the court held that a bank held funds as
constructive trustee for the plaintiff when it applied the proceeds of one cheque, drawn by the plaintiff, and conspicuously large
in the circumstances, to its own benefit in reducing the payee's indebtedness to the bank. The bank knew, or in the circumstances,
ought to have known, that the proceeds of the cheque were to be held intact by its customer, the payee, in trust for the drawer.
That is a much different type of fact situation than the one facing the Bank in this case.
198 It may be that, if a more appropriate remedy had not been available in the case, the vehicle of a constructive trust could
have afforded relief to some extent -- but not a constructive trust of the broad nature articulated by the trial judge.
199

In the result, I agree with the disposition of Carthy J.A. in all matters except the award of punitive damages.
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Perell J.:
A. Introduction
1 In this action, the Plaintiff, Crown Crest Financial Corp., alleges that the Defendant, Eric Sabbah, who is a licensed paralegal,
unlawfully obtained its confidential business records and misused the information to recruit 14 claimants to sue Crown Crest
in 15 Small Claims Court actions.
2 Crown Crest alleges that Mr. Sabbah wrongfully induced the claimants, (Crown Crest's clients) to sue Crown Crest in Small
Claims Court for breaches of contracts to sell or lease to them heating, ventilation and air conditioning ("HVAC") equipment.
Crown Crest alleges that Mr. Sabbah acts for the claimants in the Small Claim Court proceedings and that he will be paid for
his services by a fee that will see him share in the outcome of the Small Claims Court actions. Crown Crest alleges that Mr.
Sabbah misrepresented the law to induce the claimants to sue Crown Crest.
3
In this action, Crown Crest advances against Mr. Sabbah causes of action for defamation, unjust enrichment, abuse
of process, maintenance and champerty, inducing breach of contract, and intentional interference with economic relations.
However, Crown Crest is withdrawing all of those causes of action except: (a) inducing breach of contract; and (b) intentional
interference with economic relations.
4 Pursuant to rule 21.01 (b) of the Rules of Civil Procedure, 1 Mr. Sabbah seeks an order striking out the claims for inducing
breach of contract and intentional interference with economic relations without leave to amend for not showing a reasonable
cause of action. Mr. Sabbah also asks that the Statement of Claim be struck out as an abuse of process.
5
For the reasons that follow, I grant Mr. Sabbah's motion. I, however, grant leave to Crown Crest to deliver a Fresh as
Amended Statement of Claim limited to torts with respect to breach of privacy or breach of confidence.
B. Statement of Claim
6

Crown Crest's Statement of Claim is set out below:
CLAIM
1. The Plaintiff Crown Crest Financial Corp. ("Crown Crest") claims:

1

(a) general damages in an amount to be determined;
(b) special, punitive and exemplary damages in an amount to be determined; inducing breach of contract, and
intentional interference with economic relations.
(c) an Order staying the following Small Claims Court actions (the "Small Claims Actions"), pursuant to section 106
of the Courts of Justice Act, RSO 1990, c. C.43 (the "Courts of Justice Act");
(i) (Bishundeo v. Simply Smart et al, SC190001797000 (Toronto); Plaintiff: Kemraj Bishundeo; Defendants:
Simply Smart, Simply Green Home Services and Ontario Consumers Home Services
[(ii) - (xiv)]
(xv) Qiyang v. Ontario Consumer Home Services et al SC-1800120720000; Plaintiff: Richard Qiyang;
Defendant: Ontario Consumer Home Services Inc.
(d) a declaration that the Small Claims Actions are without merit;
(e) in the alternative, an Order transferring and consolidating the Small Claims Actions from Small Claims Court to
the Ontario Superior Court of Justice, further to section 107 of the Courts of Justice Act;
(f) prejudgment interest in accordance with section 128 of the Courts of Justice Act;
(g) post-judgment interest in accordance with section 129 of the Courts of Justice Act;
(h) costs and disbursements on a substantial indemnity basis; and
(i) such further and other relief as counsel may advise and this Honourable Court deems just.
The Parties
2. Crown Crest is a financial services corporation, providing such services to corporations that sell or lease heating,
ventilation and air conditioning ("HVAC") or HVAC-related equipment to individual consumers. Crown Crest is
incorporated pursuant to the laws of Ontario with its head office in Toronto.
3. The defendant Eric Sabbah ("Sabbah") is a licensed paralegal in the province of Ontario. Sabbah represents individual
plaintiffs (the Small Claims Plaintiffs) in at least 15 Plaintiff's claims in Small Claims Court in Toronto and the Greater
Toronto Area (the "Small Claims Actions").
The Agreements
4. Between 2012 and 2018, at least 14 individuals (the "Small Claims Plaintiffs") each entered into one or more rental
agreements (the "Agreements") with a number of companies including Ontario Consumers Home Services Inc., Simply
Comfort Inc., and Consumers Choice Comfort Services Inc. (the "Vendor Companies"), for the supply, installation and
maintenance of HVAC equipment and related products (the "Equipment").
The Third-Party Verification Calls
5. Before entering into the Agreements, the Small Claims Plaintiffs each participated in verification calls with a third-party
(the "TPV Call") to ensure and confirm their understanding of the terms of the Agreements. During the TPV Calls, the
Small Claims Plaintiffs confirmed their understanding:
(a) of the equipment being leased;
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(b) of the equipment leasing provider;
(c) of the amount of the monthly rental payment;
(d) that rental charges will be included under the Other Company Section of the utility bill;
(e) that the Equipment will be fully covered under warranty for all parts and labour for the full term;
(f) of their right to cancel the contract during the 10-day cooling off period;
(g) that the Small Claims Plaintiffs had been provided with a copy of their Agreement;
(h) that the sales representative who attended upon them was wearing a uniform with a visible ID badge;
(i) that the Small Claims Plaintiffs had a positive experience with the sales representative; and
(j) that the Small Claims Plaintiffs were aware of the availability of a customer care telephone support line.
6. None of the Small Claims Plaintiffs cancelled their Agreements within the 10-day cooling off period. Nor did any of
them otherwise contact Crown Crest to complain about the performance or functioning of the Equipment.
7. Pursuant to the terms of the Agreements, the Small Claims Plaintiffs agreed to pay the stated monthly rental payment,
for the duration of the term as set out in the Agreements.
8. The Vendor Companies supplied, installed and maintained the Equipment, in accordance with the requisite standards
of professionalism and workmanship.
9. The Small Claims Plaintiffs at all times made the required monthly payments pursuant to the terms of the Agreements,
and did not cancel the Agreements, or complain about the Equipment or service they received pursuant to the Agreements.
10. Crown Crest is the successor in interest to the Vendor Companies' interest in the Agreements. It has upheld each of
the terms of the Agreements since taking assignment thereof.
11. Crown Crest has received no complaints from any of the Small Claims Plaintiffs with respect to the Agreements.
Sabbah Commences the Small Claims Actions
12. There were no breaches of the Agreements by any of the Small Claims Plaintiffs, the Vendor Companies, or Crown
Crest, between 2012 and 2018.
Sabbah is not a party to the Agreements.
13. Sabbah, or a third party acting in concert or a joint plan with Sabbah, obtained confidential and sensitive business
records belonging to Crown Crest, by unlawful means, to determine the identities of the Small Claims Plaintiffs. These
records include information regarding the Small Claims' Plaintiffs addresses and names, and the terms of their Agreements
with Crown Crest.
14. In or about 2018, the Small Claims Plaintiffs were solicited by Sabbah or an affiliated third party or organization, and
pressured or induced to commence the Small Claims Actions, for Sabbah's own gain. Sabbah will share in any recovery
from the Small Claims Actions.
15. Sabbah falsely and for his own gain misrepresented to the Small Claims Plaintiffs that the Agreements were unlawful
and/or that they could recover a windfall if they commenced the Small Claims Actions. As a result, Crown Crest was
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served with the 14 plaintiffs' claims in the Small Claims Actions in or about February and March 2019, each of which
alleges that the Agreements are not valid and seeks damages as a result.
Intentional Interference with Contractual Relations
16. Sabbah knew that the Small Claims Plaintiffs had entered into the Agreements with Crown Crest and its predecessors
in interests. Sabbah, without justification, took steps to persuade, induce and/or pressure them to commence the Small
Claims Actions.
17. The statements made by Sabbah were intended to mislead the Small Claims Plaintiffs about the terms of their
Agreements, and their entitlements at law.
19. As a result of Sabbah's conduct in inducing the commencement of the Small Claims Actions, Sabbah has unlawfully
interfered with the contractual relations of the Small Claims Plaintiffs with Crown Crest, causing Crown Crest to suffer
loss and damage.
20. Sabbah intended to harm Crown Crest in so doing. He knew or ought to have known that the Small Claims Actions
would not only cause the damage to Crown Crest with respect to the valid Agreements, but that its reputation would be
harmed as a result, leading to tl1e loss of customers in a competitive retail environment.
21. Sabbah gained an unlawful economic benefit as a result of commencing the Small Claims Actions on behalf of the
Small Claims Plaintiffs.
Defamation
22. [withdrawn]
Maintenance and Champerty
23. [withdrawn]
Unjust Enrichment
24. [withdrawn]
Abuse of Process
25. [withdrawn]
Damages
27. As a result of Sabbah's conduct, and the conduct of affiliated parties who conspired with Sabbah, Crown Crest has
suffered and will continue to suffer damages, including but not limited to, loss of the value of the Agreements, loss of
business, costs of the Small Claims Actions, and loss of reputation and goodwill.
28. Sabbah should not be entitled to profit from his conduct. Sabbah's actions are malicious and high-handed and constitute
a wanton disregard for Crown Crest's rights for which Crown Crest is entitled to an award of aggravated, punitive and
exemplary damages.
General
29. Crown Crest seeks its costs of this proceeding on a substantial indemnity basis.
30. Crown Crest proposes that this matter be tried at Toronto.
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C. Striking Claims for Failure to Show a Reasonable Cause of Action
7

Mr. Sabbah's motion is brought pursuant to rule 21.01 (1)(b) and 21.01 (3)(d) of the Rules of Civil Procedure, which state:
WHERE AVAILABLE
To any Party on Question of Law
21.01 (1) A party may move before a judge,
(a) [...]
(b) to strike out a pleading on the ground that it discloses no reasonable cause of action or defence, and the judge
may make an order or grant judgment accordingly.
(2) No evidence is admissible on a motion, ...
(b) under clause (1)(b).
To Defendant
(3) A defendant may move before a judge to have an action stayed or dismissed on the ground that,
[...]
Action Frivolous, Vexatious or Abuse of Process
(d) the action is frivolous or vexatious or is otherwise an abuse of the process of the court,
and the judge may make an order or grant judgment accordingly.

8 Where pursuant to rule 21.01 (1)(b), a defendant submits that the plaintiff's pleading does not disclose a reasonable cause
or action, to succeed in having the action dismissed, the defendant must show that it is plain, obvious, and beyond doubt that
the plaintiff cannot succeed in the claim. 2 Matters of law that are not fully settled should not be disposed of on a motion to
strike, and the court's power to strike a claim is exercised only in the clearest cases. 3
9
In Knight v. Imperial Tobacco Canada Ltd., 4 the Supreme Court of Canada noted that although the tool of a motion to
strike for failure to disclose a reasonable cause of action must be used with considerable care, it is a valuable tool because it
promotes judicial efficiency by removing claims that have no reasonable prospect of success and it promotes correct results by
allowing judges to focus their attention on claims with a reasonable chance of success.
10

On a motion under rule 21.01 (1)(b), the court accepts the pleaded allegations of fact in the statement of claim as proven,

unless they are patently ridiculous or incapable of proof. 5
11
The failure to establish a cause of action usually arises in one of two ways: (1) the allegations in the statement of claim
do not come within a recognized cause of action; or (2) the allegations in the statement of claim do not plead all the elements
necessary for a recognized cause of action. 6 If a material fact necessary for a cause of action is omitted, the statement of claim
is bad and the remedy is a motion to strike the pleadings, not a motion for particulars. 7
12
On motions brought under the procedure to strike a claim or defence as untenable in law, leave to amend the pleading
may and usually will be given, and leave to amend will only be denied in the clearest cases when it is plain and obvious that
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no tenable cause of action is possible on the facts as alleged and there is no reason to suppose that the party could improve
his or her case by any amendment. 8
D. Discussion and Analysis
1. Introduction and the Untenable Claims for Relief
13 On this motion, the question to be determined is whether it is plain and obvious that Crown Crest has not and could not plead
a legally viable cause of action for: (a) inducing breach of contract and/or, (b) intentional interference with economic relations.
14
Below, I conclude that it is plain and obvious that these causes of action are not legally viable on grounds of public
policy. Because of this conclusion it is, strictly speaking, not necessary to consider Mr. Sabbah's argument that the Statement
of Claim should be struck as an abuse of process.
15 Nevertheless, as I shall explain below, in the immediate case, the causes of action for inducing breach of contract and for
intentional interference with economic relations are an abuse of process because they depend upon the inadmissible evidence
of the privileged communications between Mr. Sabbah and the 15 Small Claims Court claimants.
16
Before beginning the explanation as to why there is no viable causes of action for: (a) inducing breach of contract; and
(b) intentional interference with economic relations and in order to not skew the analyses of these causes of action with other
legal problems, it is necessary to point out an underlying serious problem with Crown Crest's Statement of Claim.
17 The point to note is that even assuming that these causes of action were reasonable causes of action, in no circumstances
would these causes of action entitle Crown Crest to an Order staying 14 Small Claims Court Actions or to a declaration that
the Small Claims Court actions are without merit, as claimed in paragraphs 1(c) and 1(d) of Crown Crest's Statement of Claim.
And, even assuming that these causes of action were legally viable, in no circumstances would Crown Crest be entitled to the
relief claimed in paragraph 1(e) of the Statement of Claim for an order transferring and consolidating the Small Claims Court
actions to the Superior Court of Justice.
18 The 15 Small Claims Court claimants are not before this Court, and the Small Claims Court claimants are not proper nor
necessary parties to Crown Crest's causes of action for inducing breach of contract or intentional interference with economic
relations.
19
Thus, in any event of this motion, paragraphs 1(c), 1(d), and 1(e) should be struck from the Statement of Claim, and,
these claims for relief may not be reiterated if Crown Crest delivers a Fresh as Amended Statement of Claim.
20
I now turn to the explanations as to why the causes of action for (a) inducing breach of contract and (b) intentional
interference with economic relations should be struck without leave to amend.
E. The Cause of Action of Inducing Breach of Contract
21 The elements of a claim of inducing breach of contract are: (1) the plaintiff is a party to a valid and enforceable contract;
(2) the defendant is aware of the contract and its terms; (3) the defendant intends to procure a breach of the contract; (4) the
defendant persuades or induces a contracting party to breach the contract with the plaintiff; and, (5) the plaintiff suffers damages
as consequence of the breach of the contract. 9
22
A review of the Statement of Claim, set out above, reveals that Crown Crest has pleaded the constituent elements of a
cause of action of inducing breach of contract as against Mr. Sabbah. Thus, it cannot be said that it is plain and obvious that
Crown Crest's claim for this tort is legally untenable on account of a failure to plead a reasonable cause of action. The pleading
of the cause of action is not the problem in the immediate case. That said, it does not follow that Mr. Sabbah's motion under
rule 21.01 to strike the cause of action for inducing a breach of contract should be dismissed.
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23
As I will next discuss, there are public policy reasons and a line of authorities that preclude negligence actions against
lawyers (or, in the immediate case, licensed paralegals) that are involved in litigation as legal counsel for their clients, and in
my opinion, it is plain and obvious that this case law should be extended to the circumstances of the immediate case.
24 In the immediate case, Crown Crest is involved in litigation with Mr. Sabbah's clients and with respect to those 14 Small
Claims court actions, Mr. Sabbah has a third-party relationship with Crown Crest. While he is not a lawyer, Mr. Sabbah, like a
lawyer, is licensed by the Law Society of Ontario to practice law, and in my opinion, he is entitled to the public policy immunity
that he cannot be sued because of the advice he gave for the litigation of his clients.
25
Historically, the public policy immunity of which I speak has been made available in cases where a litigant sues his or
her opponent's lawyer for negligence or breach of fiduciary duty. In the immediate case the litigant (Crown Trust) sues the legal
representative (Mr. Sabbah) of his or her opponent's, the 15 Small Claims Court claimants.
26 An action in negligence against a litigant's adversary's legal counsel for negligence or for breaches of ethical duties, will
be struck out on the grounds that a lawyer has no duty of care to his client's adversary in litigation. However, the action will
also be struck out on public policy grounds.
27 The public policy prohibiting such claims is that they would interfere with the loyalty relationship between a litigant and
his or her legal representative and would encourage re-litigation of the dispute between the litigants and collateral attacks on
the judgments reached in the dispute between the litigants. 10
28
In German v. Major, 11 Justice Kerans of the Alberta Court of Appeal stated at paragraph 58 in a case where pleadings
in an action against a lawyer were struck:
58. The trial-as-a-contest of which I speak requires, in our tradition, a champion. The loyalty of counsel to clients
traditionally has no bounds save to be honest and respectful. It would be a remarkable alteration in the adversary system
for counsel for one party in litigation to be accountable to the other party for the conduct in good faith of the litigation.
The duty of counsel is to represent his client's interests; the law should not impose a conflicting duty upon him.
29
The same public policy rationale should apply to the circumstances of the immediate case where a claim against a legal
representative is made for allegedly inducing his or her client's breach of contract by giving misleading legal advice. In the
immediate case Crown Crest pleads in paragraph 15 of its Statement of Claim that Mr. Sabbah falsely misrepresented, i.e., gave
fallacious advice, to the Small Claims claimants that the Agreements were unlawful and/or that they could recover a windfall
if they commenced the Small Claims Actions.
30
Removing the allegedly unlawful way that Mr. Sabbah recruited his clients, what he did in the immediate case is what
lawyers often do, which is to advise clients about their rights under a contract and to take instructions to bring or defend legal
proceedings.
31
It cannot be the case that a lawyer's or licensed paralegal's providing legal advice about a contract is an inducement to
breach a contract, but more to the point, the same public policy grounds that apply to a negligence claim should apply in the
circumstances of the immediate case, which are, practically speaking, not much different from the circumstances of a negligence
claim against an adversary's legal representative. In either case, the possibility of a claim interferes with lawyer and client
relationships and disrupts the loyalty that a lawyer owes to his or her client. The possibility of a claim by a litigant against the
lawyer acting for his adversary because of the advice that the lawyer gives his or her client would make the adversary system
unworkable.
32
The potential embarrassment to the administration of justice of an action for inducting breach of contract based on the
representation and legal advice of a lawyer or licensed paralegal is demonstrated by Balagula v. Ontario Consumers Home
Services. 12 (In the immediate case, there are 14 pleaded Small Claims Court actions that are analogous to the Balagula case.)
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33
The defendant in the Balagula case is one of the HVAC vendors noted in paragraph 4 of Crown Crest's Statement of
Claim. Crown Crest is the successor in interest to Ontario Consumers Home Services. In the Balagula case, Justice Conway
dismissed Ontario Consumers Home Services appeals from a Small Claims Court judgment awarding Mr. Balagula $17,334.09,
plus costs of $2300.
34 Regardless of the outcome in the Balagula case, which is to say that regardless of whether or not Mr. Balagula had been
successful, it would be a collateral attack on the judgment reached in the case to sue the lawyer or paralegal that advised Mr.
Balagula about his contract with Ontario Consumers Home Services.
35 Moreover, apart from the public policy that stands against Crown Crest's cause of action for inducing breach of contract,
insofar as the cause of action depends upon the alleged material fact of fallacious communications between Mr. Sabbah and the
15 Small Claims Court claimants, Crown Crest's action is an abuse of process.
36
The point is demonstrated by Frank v. Legate. 13 The plaintiff, Dr. Frank, was an obstetrician and gynecologist. The
defendants, Barbara Legate, Joni Dobson, Keith Finley and Legate & Associates LLP, were the lawyers for 60 women who had
retained them to pursue civil claims against Dr. Frank. She sued the lawyers for, among other things, intentional infliction of
economic loss. She alleged that but for the statements and misrepresentations made by the lawyers to their clients, the legal
proceedings against her would not have been commenced and the consequent economic loss that she suffered would not have
occurred. By analogy, Dr. Frank's claim against the lawyers is similar to the claims being advance by Crown Crest in the
immediate case against Mr. Sabbah.
37 In the Frank case, in a judgment upheld by the Ontario Court of Appeal, Dr. Frank's claim against the lawyers was struck
as an abuse of process because the cause of action relied on inadmissible evidence. At paragraph 83, Justice Hourigan stated
for the Court of Appeal:
83 [...] I also agree with the finding of the motion judge that in order to understand the nature of the misrepresentations
and whether the clients relied upon them, the appellant would need to lead evidence of the privileged communications
between the respondents and their clients. Consequently, this claim was properly struck under rule 25.11 [as an abuse of
process] as it relies on inadmissible evidence. 14
38
In Stanfield v. Schneider, 15 another case involving striking a claim against lawyers and also a claim against them for
inducing breach of contract, Master Robertson of the Alberta Court of Queen's Bench stated at paragraph 53:
53. The allegation of inducing breach of contract is made on the premise that the Low defendants advised Ms. Schneider to
breach the contract. This inevitably would require reviewing privileged communications. It is untenable that an opposing
party could force the waiver of privilege simply by asserting the tort of inducement of breach of contract. That runs
completely counter to the jealously guarded right of a client and lawyer to communicate in private, and for the lawyer to
provide advice to the client, all with confidence that the communications will remain private.
39

I agree with Master Robertson's comments. I also agree with Master Robertson's comments at paragraph 56 of the decision:
56. Lawyers regularly advise their clients about breaching contracts. This is what happens regularly when an employer
seeks advice about the termination of an employee's employment. The advice is, in essence, "Terminating the employment
without notice and without cause is a breach of contract and in my opinion the damages for the breach will be $X." If
the client chooses to breach the contract and suffer the consequences, the lawyer is not liable to the dismissed employee
for providing candid legal advice. The lawyer may draft the letter terminating the employment. However, the claim for
damages is against the employer. That does not change simply because the former employee is offended by the termination.

40 In the immediate case, it is plain and obvious that on public policy grounds and because it would be an abuse of process,
the cause of action for inducing breach of contract should be struck without leave to amend.
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F. The Cause of Action of Intentional Interference with Economic Relations
41
A defendant commits the tort of an intentional interference with economic relations when: (a) he or she commits an
unlawful act against a third party (i.e., an act that would be actionable if the third party had suffered loss); and, (b) he or she
intends to economically harm the plaintiff or he or she intentionally harms the plaintiff for some ulterior purpose. This intentional
tort is available even if the plaintiff has another claim against the defendant arising from the alleged misconduct. The tort allows
a plaintiff to sue a defendant for economic loss resulting from the defendant's unlawful act against a third party. 16
42 In the immediate case, in the context of Crown Crest's cause of action for intentional interference with economic relations,
with respect to the first constituent element of the cause of action, it is alleged that Mr. Sabbah committed an unlawful act
against a third party; i.e., in this context, against the Small Claims Court claimants who are his clients.
43
The unlawful means element of the tort of intentional interference with economic relations requires the existence of
conduct by the defendant (Mr. Sabbah) that supports a civil action by a third party (the Small Claims Court claimants) against
the Mr. Sabbah. In the present case, this would require the existence of unlawful conduct that is actionable by the Small Claims
claimants as against Mr. Sabbah.
44 In the immediate case, the main alleged unlawful conduct of Mr. Sabbah is that of misrepresenting the law to his clients,
the claimants in the Small Claims Court proceedings. Thus, Crown Crest submits in its factum for this motion:
34. To that end, Crown Crest submits that Sabbah purposefully misled the Small Claims Plaintiffs to induce them into
commencing proceedings against Crown Crest. Specifically, he misled them to believe that the Agreements were unlawful
and/or that they could recover a windfall if they commenced the Small Claims Actions
45
Thus, it appears that the cause of action these third parties would have is a cause of action in negligence or negligent
misrepresentation, i.e., professional negligence in giving his clients advice about their claims in Small Claims Court proceedings.
46
Crown Crest alleges a second type of misconduct by Mr. Sabbah as against the third parties; i.e., the persons who he
represents in the Small Claims Court actions. He submits that Mr. Sabbah has intruded on the claimant's seclusion. Thus, in
his factum he submits:
1. Moreover, Sabbah has wrongly obtained and misused Crown Crest's and the Small Claims Plaintiffs' confidential
information. This tort of intrusion upon seclusion is actionable by the Small Claims Plaintiffs against Sabbah, and therefore
satisfies the unlawful means element of the tort.
2. The elements of the tort of intrusion upon seclusion are: (i) The defendant's conduct must be intentional or reckless;
(ii) The defendant must have invaded the plaintiff's private affairs or concerns without lawful justification; and (iii) A
reasonable person would regard the invasion as highly offensive, resulting in distress, humiliation or anguish to the
plaintiff. 17
47
In the immediate case, save for what I said above about the cause of actions in the immediate case being an abuse of
process in so far as it depends upon privileged communications, I accept that Crown Crest has adequately pleaded a claim for
intentional interference with economic relations and that the wrongful act constituent elements of that tort can be satisfied by
a breach of confidence or an intrusion on seclusion. 18
48 However, for the same public policy reasons, discussed above with respect to Crown Crest's cause of action for inducing
breach of contract, it is plain and obvious that a cause of action for intentional interference with economic relations against a
lawyer or paralegal that in its essence is about the advice the lawyer or paralegal gave his or her clients for court proceedings
is not available to Crown Crest.
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49
Moreover, for the same reasons discussed above with respect to the potential use of privileged lawyer and client
communications, it is plain and obvious that Crown Crest's cause of action for intentional interference with economic relations
is an abuse of process.
G. Should Leave to Amend be Granted to Crown Crest
50 Crown Crest has abandoned its causes of action for defamation, unjust enrichment, abuse of process, and maintenance and
champerty. For public policy reasons and as an abuse of process, I am striking the causes of action for (a) inducing breach of
contract, and (b) intentional interference with economic relations. No purpose would be served in granting Crown Crest leave
to amend to plead these causes of action.
51
However, from an analysis of the material facts pleaded, it appears that Crown Crest may be able to plead a cause of
action for the alleged breach of its privacy and for a misappropriation of its confidential or proprietary information. It appears
that privacy torts were committed before Mr. Sabbah entered into a licensed paralegal and client relationship with the claimants
in the Small Claims Court actions.
52

I, therefore, grant leave to Crown Crest to deliver a Fresh as Amended Statement of Claim to plead these causes of action.

H. Conclusion
53 For the above reasons, I strike the totality of Crown Crest's Statement of Claim. I, however, grant leave to Crown Crest to
deliver a Fresh as Amended Statement of Claim limited to torts with respect to breach of privacy or for breach of confidence.
54 If the parties cannot agree about the matter of costs, they may make submissions in writing beginning with Mr. Sabbah's
submissions within twenty days of the release of these Reasons for Decision followed by Crown Crest's submissions within
a further twenty days.
Motion granted on terms.
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BACKGROUND TO THE APPEAL
1

The Appellants were charged as follows:
• Count #1 - Campbell and DaSilva - for trading in Equity Capital Management (ECM) while prohibited by order dated
December 10, 2008 (the Limelight Order) contrary to s. 122(1) of the Securities Act;
• Count #2 - Campbell - for trading securities of ECM while prohibited by order dated March 9, 2008 (the Al-Tar Order)
contrary to s. 122(1) of the Securities Act;
• Count #3 - Campbell - for trading securities of Ameron Oil and Gas (Ameron) when prohibited by the Limelight Order
contrary to s. 122(1) of the Securities Act;
• Count #4 - Campbell and DaSilva - for trading in securities without being registered under s. 25(10) of the Securities Act;
• Count #5 - Campbell and DaSilva - for engaging or holding themselves out as engaging in the trading of securities in
ECM without being registered under s. 25(10) of the Securities Act.

2

After a trial, Duncan J. found Campbell guilty on counts 1, 3, and 4 and found DaSilva guilty on counts 1 and 4.

THE GROUNDS OF APPEAL
3

These two appeals were heard together. These are the reasons in both appeals.

4

Campbell and DaSilva appeal their convictions and sentences on the following primary grounds:
a) the learned trial judge erred in finding that each accused had knowledge of the Limelight Order;
b) the court lacked jurisdiction over the offences; and
c) the learned judge's sentence was not a fit sentence in the circumstances.
1

THE FACTS
5
DaSilva had been registered under the Ontario Securities Act (Act) to trade in securities up until 2000. Campbell was
never registered.
6 On December 10, 2008 Campbell and DaSilva were found by the Ontario Securities Commission (OSC) to have violated the
Act by engaging in unregistered trading, illegal distribution, prohibited representation and giving undertakings as to the future
value of Limelight Entertainment. Further, they were also found to have breached a previous cease trade order in a case called
Al-tar in March of 2008. They were found to have deprived investors of more than $2,000,000. The OSC banned Campbell
and DaSilva from trading in securities for life (no trade order).
7 During an unrelated investigation, OSC staff discovered evidence that DaSilva was continuing to trade in securities despite
the Limelight Order. Further investigation into DaSilva's activities uncovered evidence that Campbell was also involved in
trading in securities. Campbell and DaSilva were charged with these offences.
TRADING IN ECM
8

The primary evidence against Campbell and DaSilva were emails.

9
Potential investors were contacted by "Ian Sparks" or DaSilva with regard to investing in ECM. Those who agreed to
invest were told to, and some did, wire money to a bank account in Switzerland. The Swiss bank account was controlled by
Julius Csurgo of Merger Law Group. Mr. Csurgo provided emailed instructions to Campbell and DaSilva as to how the investor
funds were to be deposited in the Swiss bank account. Mr. Csurgo then forwarded 80% of the investor's monies to an RBC
bank branch in Mississauga in the name of the Zap Group Incorporated, a company previously identified with Mr. Campbell
during OSC's Al-Tar investigation. The Zap Group was registered in Nevada. Campbell was the sole signatory on the Zap bank
account. Most of the money received into the Zap bank account was withdrawn in cash within a few days of the deposits.
The Appellants submit that there is no evidence that the money from the Swiss Bank was the proceeds of the ECM trades. I
disagree. The emails clearly establish the trail of the investment monies from the ECM trades to Switzerland and the demands
by Campbell and DaSilva to have 80% of the money forwarded to them from the Switzerland bank account to Mississauga bank
account. This finding was readily available to the learned trial judge.
10
The trial judge found Campbell was "Ian Sparks"; Campbell also used the name "Dave" in his dealings with ECM
and Dave Bell with respect to his dealings in Ameron securities. The Appellant Campbell submits that there was no evidence
to support this "theory". I disagree. There was evidence which permitted the learned trial judge to make this finding of fact
including the email addresses, the ISP provider information and the context of the contents of the emails. As a result, this finding
was supportable on the evidence at trial.
11
Email addresses for the various communications were reviewed by OSC staff. The OSC identified email addresses with
Csurgo, Campbell and DaSilva. The emails addresses were connected, by the ISP provider, as coming from or to the homes of
Campbell and DaSilva in the GTA or the Premises in Toronto and from the Premises.
12
The emails show that Campbell (using the names Ian Sparks and Dave) and DaSilva directly solicited and engaged in
trading ECM securities. They earned commissions of 80% of the price of the securities. The emails contain documentation
relating to the solicitation and potential investment in ECM including dealings with investors, Share Purchase Agreements and
instructions regarding wiring the funds for the purchase of the securities. The emails also show that Campbell, as "Ian Sparks",
stating he was calling from London England.
13
The emails show communications between Campbell (using the names Ian Sparks and Dave), DaSilva and Csurgo
relating to the ECM investment and the deposit and movement of monies from the investors to Switzerland to Mississauga.
The Appellants submit that there is no evidence that the emails were sent or received by the Appellants. I disagree. The email
addresses were those of Campbell and DaSilva. The emails were sent or received at their homes or the Premises. An inference
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that Campbell and DaSilva were the persons sending or receiving the emails, in the absence of any other evidence, was clearly
available to the learned trial judge and supported by the evidence.
14
During the investigation, OSC staff learned that a business had been opened at 3337 Bathurst Street (the Premises). The
landlord had rented the Premises to two males. The landlord identified Campbell and DaSilva as the two men who rented the
Premises (although there were some issues with the photo lineup). Campbell and DaSilva had used fictitious names with the
Landlord. Mr. Campbell used the name Ian Gibbs. DaSilva used the name Steve DaSilva. Rent was paid in cash throughout the
tenancy despite the tenancy requiring postdated cheques. The Appellants submit that there was no evidence that this business
was involved in trading. I disagree. There was evidence that the learned trial judge could find that the Premises had been used
for trading including the fact both Campbell and DaSilva were involved in renting the Premises; both used fictitious names;
equipment from which trading could be conducted was at the Premises; and some emails to and from the investors originated or
terminated at the Premises. Based on the entire evidence and in the absence of other evidence, the learned trial judge's finding
of fact was readily supported.
TRADING IN AMERON
15 There was also evidence that Campbell attended at a sales office for a company called Ameron Oil and Gas Ltd. (Ameron).
There was evidence that Campbell worked in that office attempting to sell securities of Ameron across Canada. Mr. Pasternak,
a salesman of the Ameron securities testified that "Dave Bell" - identified as Campbell as the person using that name-worked in
the office selling Ameron. Mr. Pasternak testified that Campbell told him that he should not be selling securities. During closing
submissions, it was acknowledged that Campbell tried to sell the Ameron securities but had not concluded any sales. Campbell
also admitted that the office was a fraudulent boiler room operation.
WHAT IS NOT DISPUTED ON APPEAL
16

The Appellants do not dispute that Campbell and DaSilva were engaged in trading securities as alleged.

THE LAW
17

The Provincial Offences Act provides:
120 (1) On the hearing of an appeal against a conviction ...., the court by order,
(a) may allow the appeal where it is of the opinion that,
(i) the finding should be set aside on the ground that it is unreasonable or cannot be supported by the evidence,
(ii) the judgment of the trial court should be set aside on the ground of a wrong decision on a question of law, or
(iii) on any ground, there was a miscarriage of justice; or
(b) may dismiss the appeal where,
(i) the court is of the opinion that the appellant, although the appellant was not properly convicted on a count or
part of an information, was properly convicted on another count or part of the information,
(ii) the appeal is not decided in favour of the appellant on any ground mentioned in clause (a), or
(iii) although the court is of the opinion that on any ground mentioned in subclause (a) (ii) the appeal might be
decided in favour of the appellant, it is of the opinion that no substantial wrong or miscarriage of justice has
occurred.
122 (1) Where an appeal is taken against sentence, the court shall consider the fitness of the sentence appealed from and
may, upon such evidence, if any, as it thinks fit to require or receive, by order,
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(a) dismiss the appeal; or
(b) vary the sentence within the limits prescribed by law for the offence of which the defendant was convicted, and,
in making any order under clause (b), the court may take into account any time spent in custody by the defendant
as a result of the offence.
ISSUE #1: THE KNOWLEDGE ISSUE
18 Campbell and DaSilva were represented by counsel, Mr. Tuovi, at the commencement of the OSC Limelight proceedings in
April 2006. Campbell and DaSilva chose not to attend the entirety of the OSC Limelight proceedings. Mr. Tuovi did not continue
to attend at the continuation of the OSC proceedings. A final order was eventually made in the OSC Limelight proceedings
in December 2008 which included an order prohibiting Campbell and DaSilva from trading in securities - commonly referred
to as a "no trade order".
19
Because they had failed or refused to be in attendance during the OSC Limelight proceeding, Campbell and DaSilva
were not present when the OSC final order was made in the OSC Limelight proceedings. As a result, copies of the Limelight
Order were mailed and emailed to Campbell and DaSilva.
20
The Appellants suggest that there was no proof that the emails or mailing of the Limelight Order was received by or
known to the Appellants.
21

The learned trial judge found:
First, the Crown does not have to prove such service or knowledge. These are regulatory offences and do not require the
prosecution to prove mens rea. ...
Secondly, in any event in my view there is overwhelming evidence that the defendants had knowledge. They were aware
of and were represented by counsel at least at the start of the proceedings that gave rise to the Order. They were served
with the final Order by mail and by email at their known addresses. I find that both defendants knew of the Order made
against them and knew they were prohibited.

STRICT LIABILITY OFFENCE
22 The Appellants submit that the learned trial judge erred in finding that these offences are strict liability offences, thereby
not requiring mens rea. I am satisfied that the offences in question are strict liability offences not requiring the OSC to prove
mens rea.
23

In Libman on Regulatory Offences in Canada, Earlscourt, Looseleaf, the author states at para 2.1(a):
Public welfare offences prima facie constitute offences of strict liability. They are neither offences in which mens rea must
be proved by the prosecution, either as an inference from the nature of the act committed, or by additional evidence, nor
are they offences of absolute liability where it is not open to the accused to exculpate himself or herself by showing that
he or she was free of fault.
...
In Strasser v. Roberge, [1979] 2 S.C.R. 953, Beetz, for the majority, explained that for a provincial offence to be considered
a mens rea offence, it would require the use of the words such as "knowingly", "wilfully" and "intentionally".

24 A number of authorities have stated that Securities Act offences are strict liability offences. See R. v. O'Brien, [2011] O.J.
No. 6610 (Ont. C.J.) at para 5. See also R. v. Fingold, [1999] O.J. No. 369 (Ont. Gen. Div.).

4

25
In Libman on Regulatory Offences at page 6-67, paragraph 6.5(y), there are examples where the courts have found that
Securities Act offences are strict liability offences including:
a) Trading in securities without a license: R. v. MacDonald, [1983] A.J. No. 868 (Alta. C.A.); and
b) Trading in securities without being registered: R. v. Richardson (1981), 34 O.R. (2d) 348 (Ont. Div. Ct.), affirmed on
Appeal (1982), 68 C.C.C. (2d) 447 (Ont. C.A.) and leave refused (1983), [1981] 1 S.C.R. viii (note) (S.C.C.); R. v. Buck
River Resources Ltd., [1988] A.J. No. 1248 (Alta. Q.B.) (QL); R. v. Boyle (2001), 290 A.R. 201 (Alta. Prov. Ct.); and R.
v. Kelly (1997), 13 C.C.L.S. 169 (B.C. Prov. Ct.).
26
The issue of whether offences under the Act are strict liability offences was specifically considered in R. v. Maitland
Capital Ltd., 2011 ONCJ 168 (Ont. C.J.) and found to be strict liability offences:
[91] With respect to mens rea, it is clear that offences under the Ontario Securities Act are matters of strict liability, meaning
that the accused are not liable if they prove that they were duly diligent in complying with the Act. The leading definition
of a strict liability offence was established as follows in R. v. Sault Ste. Marie (City), 1978 CanLII 11 (SCC), [1978] 2
S.C.R. 1299, [1978] S.C.J. No. 59, at p. 1326 S.C.R.:
Offences in which there is no necessity for the prosecution to prove the existence of mens rea; the doing of the
prohibited act prima facie imports the offence, leaving it open to the accused to avoid liability by proving that he took
all reasonable care. This involves consideration of what a reasonable man would have done in the circumstances. The
defence will be available if the accused reasonably believed in a mistaken set of facts which, if true, would render the
act or omission innocent, or if he took all reasonable steps to avoid the particular event. These offences may properly
be called offences of strict liability.
[92] In R. v. Armaugh Corp., [1993] O.J. No. 4360 (C.J.), at para. 31, Westman J. adopted the reasoning in R. v. Richardson
(1981), 34 O.R. (2d) 348, [1981] O.J. No. 2511 (Div. Ct.) in ruling that securities offences are offences of strict liability:
The purpose of the prohibition against trading in securities by a person who is not registered under the Act is, as
Steele J. points out, to protect the investing public from being defrauded. That purpose puts the contravention of the
prohibition in the category of a public welfare offence and it is now clear that public welfare offences, again as Steele
J. says, are prima facie strict liability offences. [page524]
[93] As submitted repeatedly by the prosecution, the purposes of the Act are as stated in Armaugh, supra, and the Securities
Act, s. 1.1 — namely, the protection of the public, and the fostering of fair and efficient capital markets.
27
The Appellants' analogy with "contempt" proceedings is misplaced. Contempt proceedings have always required that,
to establish contempt, the court must be satisfied beyond a reasonable doubt that the alleged contemnor had knowledge of the
order allegedly breached. Contempt proceedings are not analogous to strict liability offences in public welfare statutes.
28
The Appellants rely on R. v. Stucky, [2009] O.J. No. 600 (Ont. C.A.) and point to the fact that pre-1999 the offence
under the Competition Act provided for a due diligence defence but subsequent to the amendments in 1999, the offence was a
mens rea offence. The Court of Appeal does not engage in any analysis at paragraphs 6-9. The reason for this change is found
in the trial decision:
22 ...In addition, in relation to the post-1999 counts, the requirement that the false or misleading misrepresentation be made
"knowingly or recklessly" means that mens rea is required to be proved by the Crown beyond a reasonable doubt.
29

Stucky has no application to this case.
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30
I am satisfied that the Securities Act offences in question are strict liability offences as the purpose and objectives of the
Securities Act is maintaining the public protection and ensuring the integrity and confidence in the public markets in a fair and
open manner by regulating the trading of securities and the persons that trade in such securities.
COUNT #4 DOES NOT REQUIRE KNOWLEDGE OF THE LIMELIGHT ORDER
31 In any event, even if I am wrong, knowledge was not necessary for Count #4. Section 25 of the Act provides that a person
shall not trade in securities unless they are registered. In this case, the OSC established beyond a reasonable doubt that Campbell
and DaSilva were not registered. In other words, if the OSC establishes a person is not registered, the OSC has established what
is necessary for this essential element. It would be no defence for a person to say I didn't know that I needed to be registered
under s. 25(1) of the Act - that would be a mistake of law which is not a defence. The OSC would not have to prove beyond a
reasonable doubt that the accused knew he needed to be registered under s. 25 (1) of the Act. All the OSC would need to prove
beyond a reasonable doubt is that the accused traded in securities and was not registered.
32
As a result, knowledge of the Limelight Order by Campbell and DaSilva was not necessary to be proven by the OSC
on Count #4.
EXPRESS FINDING OF KNOWLEDGE ON COUNTS #1 AND 3
33

In any event, the learned trial judge found as a fact that Campbell and DaSilva had knowledge of the Limelight Order.

34
In my view, there was overwhelming evidence that permitted the learned trial judge to arrive at this finding of fact.
Campbell and DaSilva were represented by counsel at the commencement of the Limelight proceeding where a temporary order
was made that Campbell and DaSilva cease trading in securities. The Limelight decision in the evidence refers to an Agreed
Statement of Facts where DaSilva admitted breaches of the Act but did not agree to what sanctions were appropriate. DaSilva
chose not to participate in the OSC proceedings and left after the commencement of the hearing on the merits. Campbell chose
not to participate in the balance of the hearing. Both made a deliberate choice not to be present throughout the OSC Limelight
proceeding either personally or by counsel.
35
The Defence submits that the learned judge erred in fixing Campbell and DaSilva with knowledge of the Limelight
Order because their counsel was present for a portion of the Limelight proceeding. I am satisfied there is considerable additional
evidence which supports the learned trial judge's finding that Campbell and DaSilva had knowledge of the Limelight Order
including:
a) the Limelight Order was mailed to their correct home addresses;
b) the Limelight Order was emailed to Campbell and DaSilva at the same email addresses used in this case;
c) the use of fictitious names when dealing with prospective investors, suggests they knew that they could not trade in
securities;
d) renting premises with fictitious names, again suggests that they knew they could not trade in securities;
e) routing of the funds through Switzerland and eventually to Mississauga into a bank account in a Nevada corporation's
name also suggests that they knew they could not trade in securities; and
f) in Campbell's case, Mr. Pasternark testified that Campbell told him he wasn't allowed to trade providing direct evidence
of Campbell's knowledge of a no trade order.
CONCLUSION ON KNOWLEDGE ISSUE
36
On this issue, I find no reversible error in law or a finding that is unreasonable or cannot be supported by the evidence
that both Campbell and DaSilva knew of the Limelight Order at the time they engaged in trading in securities.
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ISSUE #2: THE JURISDICTION ISSUE
37

As stated above, Campbell and DaSilva do not dispute that they "traded" in securities as defined in the Act.

38 Campbell and DaSilva submit that the Limelight Order did not prohibit them from "trading securities" in this case as the
OSC did not have jurisdiction to prohibit the trading of securities outside of Ontario.
39 The Appellants submit that the test set out in R. v. Libman, [1985] 2 S.C.R. 178 (S.C.C.) and R. v. Greco (2001), 159 C.C.C.
(3d) 146, 155 O.A.C. 316 (Ont. C.A.) does not apply to confer jurisdiction over extra-provincial offences. The Appellants
submit that both cases involved federal legislation which, constitutionally, can have extra-territorial effect. The Province of
Ontario does not have jurisdiction to pass legislation which has extra-territorial effect. The Appellants submit the offences in
question occurred outside the Province of Ontario and, as such, the Act (and any orders made thereunder) has no application.
40

The additional facts relied upon by the Appellants to demonstrate that these offences occurred outside of Ontario include:
a) ECM is a United Kingdom company;
b) the potential and actual investors were from Europe (UK and Netherlands);
c) The ECM shares traded in Germany;
d) the investors believed they were dealing with UK persons (Ian Sparks which the learned trial judge found was Campbell);
and
e) the investor's monies were sent to Switzerland.

41
The OSC points to the following facts to establish that there was a real and substantial connection between the
circumstances of the offences and Ontario:
a) Campbell and DaSilva were subject to a no trade order made in Ontario;
b) Campbell and DaSilva resided in Ontario throughout the activities in question;
c) Campbell and DaSilva "traded" while physically being present in Ontario through their email communications and the
overseas investors;
d) The monies in Switzerland eventually forwarded a portion of the investment monies to an Ontario bank for the benefit
of Campbell and DaSilva; and
e) emails were sent to and received from the investors from Ontario (the Appellants' homes and the Premises);
DOES THE LIMELIGHT ORDER PROHIBIT CAMPBELL AND DASILVA FROM TRADING SHARES OUTSIDE OF
ONTARIO?
42
There is no dispute that provincial legislation cannot have extra-territorial effect. See R. v. Royal Bank, [1913] A.C. 283
(Jud. Com. of Privy Coun.). As a result, the Act has no jurisdiction to regulate trading or enforce OSC orders by person outside
Ontario and when the entirety of the offence occurs outside of Ontario.
43 Having said this, does, and if so when, is there jurisdiction in Ontario under the Act when the offence takes place partially
or even substantially outside the province?
44 The Appellants submit that the no trade order, which did not contain a territorial limitation, presupposed its extra-territorial
effect, thereby making the order unenforceable. I cannot accede to this submission. The enforcement of a no trade order does
not exist in a vacuum. Jurisdiction over the enforcement of the no trade order is entirely dependent on the circumstances of the
7

trading. For example, where there is no connection between the circumstances of the trading and Ontario, the no trade order,
would have no effect because of the limitation on the territorial jurisdiction of the Act. Where the circumstance of the trading
entirely occur in Ontario, the no trade order would have effect. It is where the circumstances of the trading occurs in Ontario
and elsewhere, where the issue arises. Those are the circumstances in this case.
45

In my view, the proper question is when does Ontario have jurisdiction over an offence?

46
Much of the Appellant's submission is implicitly suggestive that an offence can only occur in one jurisdiction. That is
incorrect. In the appropriate circumstances, more than one state can have jurisdiction over the same offence.
47
When it comes to solicitation of investment in securities (which is contained within the definition of trading in the Act),
the offence does occur where the communication originated and where the communication was received. In R. v. W. McKenzie
Securities Ltd. [1966 CarswellMan 6 (Man. C.A.)], 1966 CanLII 485 a person in Ontario solicited investments from a person
in Manitoba. The Manitoba Court of Appeal analyzed the situation as follows:
The issue as to whether the activities of the accused constituted a violation of the Securities Act of Manitoba falls to be
decided solely on what occurred within this Province. That they were registered to trade in securities in Ontario would
only be relevant if they were faced with a charge of violating the corresponding statute of that Province. It is an irrelevant
circumstance in the present prosecution. The sole point to be determined is whether the accused Dubros and the accused
West, both of whom were unlicenced here, traded in securities in Manitoba. That they did not physically enter the borders
of the Province is not conclusive of the matter. A person may, from outside the borders of a Province, do certain acts within
the Province so as to make himself liable to the provisions of this statute. Williamson, op. cit., at p. 204 says: There seems
to be no reason why a person cannot become subject to a licensing statute of a province without ever entering the province,
constitutional questions aside. Although offences are local, the nature of some offences is such that they can properly be
described as occurring in more than one place. This is peculiarly the case where a transaction is carried on by mail from one
territorial jurisdiction to another, or indeed by telephone from one such jurisdiction to another. This has been recognized
by the common law for centuries. Thus, where a threatening letter was written and posted in London, and delivered in
Middlesex, it was held by the Court that the writer could properly be tried in Middlesex: R. v. Girdwood (1776), 1 Leach
142, 168 E.R. 173 (C.A.). Vide also R. v. Esser (1767), 2 East P.C. 1125. It is appropriate to note that one of the acts
which is included in the definition of "trade" or "trading" in s. 2 (k) of the Securities Act is "the solicitation or obtaining
of a sub-scription to the capital stock of any organization, whether incorporated or not". Solicitation of subscriptions to
the capital stock of various corporations is precisely what the accused were engaged in doing in the present case. Can it
effectively be denied that such solicitation took place, at least in part, in Manitoba? I think not. It was to Mr. McCaffrey
in Manitoba that the accused sent their letters and other literature in which subscriptions for the purchase of capital stock
were solicited. It was to Mr. McCaffrey in Manitoba that telephone calls for the same purpose were made by the accused.
I think it completely unrealistic to suggest that when the accused sent their letters by mail from Toronto, Ontario, to Shilo,
Manitoba, the act of solicitation there represented took place only in Toronto or at most within the borders of Ontario.
Such an approach ignores completely the nature and character both of a letter and of the postal service. The invitation put
forward by the accused in their letters was a continuing one. It started when written in Toronto; it continued when deposited
in the post box there; it did not cease to exist during the period when it was being transported through the postal service
(the agency selected for that purpose by the accused); and it retained its vitality and spoke with special effectiveness to
McCaffrey at the time when he opened and read the letter in Shilo in Manitoba. It was in this Province that McCaffrey was
solicited by the accused to purchase the shares in question, and it was in this Province that McCaffrey responded favourably
to such solicitation. I would agree with the learned Magistrate and the learned County Court Judge that what took place in
the present case constituted an act of trading in securities within the definition of the Securities Act of Manitoba.
(emphasis added)
48 There are many authorities where activities conducted outside of the province have nevertheless been subject to provincial
Securities legislation. See R. v. Jaasma (1973), [1974] 1 W.W.R. 245 (Alta. Prov. Ct.) and Midland Doherty Ltd. v. Zonailo
(1983), 43 B.C.L.R. 138 (B.C. C.A.).
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49 The province has jurisdiction over the offence when there is a "sufficient connection between Ontario and the impugned
activities". See Gregory & Co. c. Quebec (Commission des valeurs mobilières), [1961] S.C.R. 584 (S.C.C.) and XI Biofuels
Inc., Re (2011), 108 O.R. (3d) 410 (Ont. S.C.J.) where the court stated:
....Provincial securities legislation can also be applied to regulate corporations or individuals within the province in order to
protect investors outside the province from unfair, improper or fraudulent activities. Where the Commission is regulating
trades that have an extra provincial character, the question is not the location of the investors; [page418] rather, it is whether
there is a sufficient connection between Ontario and the impugned activities and the entities involved to justify regulatory
action by the Commission.
(emphasis added)
50

What is the proper test to be applied to determine when the province has jurisdiction over the offence?

DOES THE LIBMAN TEST APPLY TO PROVINCIAL LEGISLATION?
51 In The Interpretation of Legislation in Canada, by Pierre-Andre Cote, Carswell, the author makes the following comments
at pages 203-204:
Problems resulting from attempts to situate the person, the property and the transactions which fall within the ambit of the
enactment. On the one hand, the physical location of person or property, the place where a transaction takes place or where
an event occurs, does not necessarily coincide with the situs which the law ascribes. On the other hand, considerations of
international comity influence the characterization of the text's territorial effect.
...
A statute does not have an extraterritorial effect simply because it applies to person, property or transactions physically
situated outside the enacting body's jurisdiction. In the eyes of the law, it is the situs which is relevant....
A statute of a given State will be said to have an extraterritorial effect if it governs persons, property, juridical acts or facts
which do not have a "real and important link" with that State. [footnoted to Libman]
52 The "extraterritorial" reach of provincial securities legislation was specifically considered by the World Stock Exchange,
Re (2000), 9 A.S.C.S. 658 (Alta. Securities Comm.):
territoriality of section 52(1)
The WSE is active in and has connections to many jurisdictions, including Alberta. Our jurisdiction under the Securities
Act is basically territorial, and we must consider whether the WSE's activities fall within that jurisdiction.
We find that the same territoriality considerations apply in this case as discussed by the Supreme Court of Canada in
Libman v. The Queen, [1985] 2 S.C.R. 178 ("Libman"). Libman involved a fraud charge under the Criminal Code where
the accused conducted activities in several countries, including Canada. La Forest J. reviews the history of English and
Canadian law in relation to transnational offences and distills it down to a concise rationale and conclusion which we find
directly applicable to the case at hand.
...
Although the Libman decision addresses territoriality in the context of criminal law, in our view the same principles are
applicable to the Act, including section 52(1).
(emphasis added)
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53

The Libman test was recently applied in Ontario to the Securities Act. See R. v. Lowman, 2017 ONCJ 433 (Ont. C.J.).

54 In the technology world we live in, where faxes, emails, and the internet permits carrying on business globally, the logical
ramification of the Appellants' submission would be to permit unscrupulous traders to use Ontario as its site to carry on illegal
and improper trades around the world and, provided that the investors and shares traded elsewhere, there would be no provincial
regulation over such unscrupulous trader's activities. Permitting such traders to carry on business in this manner from Ontario
without regulation would erode the fairness, efficiency and confidence in Ontario's securities market.
55
In my view, the Libman test is not limited to federal legislation but is principle of general jurisdictional application
to determine whether a state (the federal government or a province) has jurisdiction over the offence. In other words, where
there is a real and substantial connection between the circumstances of the offence and the state, the state has jurisdiction over
the offence.
56
I conclude that the Libman test applies to offences under provincial legislation, where the circumstances of the offence
has a "real and substantial connection" to Ontario.
DOES THE OSC HAVE JURISDICTION OVER THESE OFFENCES?
57

In this case, there was a real and substantial connection to Ontario and the circumstances of the offence:
a) Campbell and DaSilva were prohibited from trading securities by a no trade order in Ontario;
b) Campbell and DaSilva resided in Ontario;
c) While in Ontario, Campbell and DaSilva engaged in "trading" in securities by sending and receiving emails soliciting
potential investors and completing trades with investors;
d) Campbell and DaSilva established the Premises in Ontario from which they conducted some of the trades; and
e) a portion of the profits from their trading was returned to Ontario and to Campbell and DaSilva.

58 The fact that the investors and the shares traded were outside Ontario, does not lessen the real and substantial connection
with Ontario in the circumstances of this case. It is not necessary to determine whether another state(s) also has jurisdiction
over the same offences.
59 In similar circumstances, this court has found a real and substantial connection. See McKenzie Securities supra. In Ontario
(Securities Commission) v. 1367682 Ontario Ltd., [2008] O.J. No. 2020 (Ont. S.C.J.) the court stated:
39 There remains, however, a jurisdictional issue raised by 136. It argues that, because the trading of the securities in the
account of De Freitas Associates Ltd. occurred in the United States, the OSC has failed to demonstrate that the offences
described above were committed in Ontario.
40 The evidence before the Court establishes that De Freitas resides in Ontario. There is, therefore, a strong prima facie
case that De Freitas provided trading instructions to Franklin Ross from Ontario. Such activity is sufficient to constitute
trading in securities in Ontario for purposes of the Act having regard to the public interest object of the legislation as
articulated by the Supreme Court in Gregory & Co. v. Quebec (Securities Commission), [1961] S.C.R. 584 at p. 588.
The paramount object of the Act is to ensure that persons who, in the province, carry on the business of trading in
securities or acting as investment counsel, shall be honest and of good repute and, in this way, to protect the public,
in the province or elsewhere, from being defrauded as a result of certain activities initiated in the province by persons
therein carrying on such a business.
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41 On the basis of the same principle, I conclude that such activity, together with the receipt of the proceeds of such trading
in a bank account in Ontario, is also sufficient to constitute the perpetration of a fraud in Ontario for the purposes of section
126.1(b) of the Act and to constitute market manipulation activity in Ontario for the purposes of section 126.1(a) of the
Act: see also Regina v. Libman, [1985] 2 S.C.R. 178 at paras. 71-74 and 76-78, which articulates the test of a "real and
substantial link" between an offence and this country, which I am satisfied is amply demonstrated in this proceeding.
42 Accordingly, I am satisfied that the OSC has established a strong prima facie case of contravention of the Act by 136
and De Freitas.
(emphasis added)
60 The learned judge properly concluded that there was a real and substantial connection between the activities of Campbell
and DaSilva to establish jurisdiction over the offences charged.
INTERNATIONAL COMITY
61 The Appellants submit that the learned trial judge erred in failing to consider international comity. There is no reference to
the learned trial judge considering international comity before considering whether Ontario had jurisdiction over these offences.
62
The Appellants submit that the sovereignty of the UK, Netherlands and/or Germany would be impacted by jurisdiction
over these offences. There is no basis in the evidence to draw such a conclusion and it makes no sense. Trading in the ECM
securities can continue. They may be traded by traders in those countries and no doubt other countries. The ECM securities
simply cannot be traded by Campbell and DaSilva in a manner where there continues to be a real and substantial connection to
Ontario. In any event, as set out in Chowdhury v. Canada, 2014 ONSC 2635 (Ont. S.C.J.) at para 11, where a real and substantial
link exists between the offence and the province, asserting jurisdiction would not offend the principle of comity.
63 Without deciding whether international comity must be considered when applying the Libman test, I am satisfied it would
not have altered the learned trial judge's conclusion that Ontario had jurisdiction over the offences charged. On the evidentiary
record at trial, there is nothing to suggest that a prosecution under the Act in Ontario would offend international comity. That
issue is easily disposed of by the fact that Campbell and DaSilva are here — they reside in Ontario, they pursued investors
in this jurisdiction, and they received monies from the investors in this jurisdiction. As stated in Libman, "I see nothing in the
requirements of international comity that would dictate that this country [read province] refrain from exercising its jurisdiction."
ISSUE #3: THE SENTENCE APPEAL
64
The learned trial judge imposed sentences on Campbell and DaSilva as follows: 3 months custody concurrent on each
count followed by probation for 18 months and 125 hours of community service.
65 The learned trial judge concluded that the paramount governing sentencing principles were deterrence and denunciation.
He concluded that general deterrent goals required a period of custody, albeit a short term, coupled with community service.
66
The Appellants submit that the learned trial judge erred in that he "presumed that a jail sentence was required". I see
no such presumption from the learned trial judge's sentencing reasons. He found a short custodial sentence to be appropriate
in this case based on similar reasoning set out in Robinson, ante.
67
One of the aggravating factors in this case was the prior trading activity in Limelight contrary to the Act and the
disregard for the prior OSC sanctions. The Limelight Order, required Campbell and DaSilva (as well as the others involved)
to disgorge $2,747,089.45; Limelight was required to pay an administrative penalty of $200,000; DaSilva was required to pay
an administrative penalty of $200,000; Campbell was required to pay an administrative penalty of $175,000; Campbell and
Limelight were required to pay costs of $114,979.79 plus disbursements; DaSilva was required to pay costs of $15,000 because
he had settled. Neither Campbell nor DaSilva have paid the amounts ordered by the OSC. The learned trial judge found that the
provisions of the Limelight Order "could not have been more fully ignored than they were".
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68
Three of the investors have received nothing for their investments. The total amount of money that went into the Zap
account was between $19,000 and $20,000.
69 The learned trial judge, while finding that Campbell and DaSilva were intelligent, articulate men capable of succeeding in
anything they set out to do, neither had any remorse for their offences but felt they were the victims of the OSC for destroying
their business.
70
71
The Appellants submit that the learned trial judge placed too much weight on the issue of the use of false names and
fraudulent Ameron operation. In my view, these facts go to the means, method and extent the offenders used to perpetrate the
offences, all of which are relevant sentencing considerations on the issue of moral blameworthiness.
72
The Appellants submit that the learned trial judge erred in considering facts establishing the dishonesty of Campbell
and DaSilva when fraud had not been pleaded. The learned trial judge correctly recognized and considered that fraud was not
alleged and the investor losses proven were not large but the moral blameworthiness of the offenders was nevertheless high.
Dishonesty in carrying out the offences is relevant. Sentencing requires a consideration of the moral blameworthiness of the
offender. It was entirely appropriate to consider the means and methods used by Campbell and DaSilva to carry out the offences
as aggravating factors.
73 Campbell's counsel submits that there was no basis to infer knowledge of the fraudulent nature of the Ameron operation. I
disagree. While there was conflicting evidence as to whether other traders believed that the Ameron was a legitimate business,
it was open to the learned trial judge to conclude that Campbell, using a fictitious name (different from even the other fictitious
names used) knew of the illegitimate Ameron operations. Besides, as the learned judge set out in his reasons, Campbell admitted
the operations were fraudulent.
74
Campbell's counsel submits that the learned trial judge failed to give appropriate weight, as a mitigating factor, that
once Campbell knew of the fraudulent Ameron operation, he stopped working there and alerted investors. The sentencing judge
found that Campbell admitted it was a fraudulent boiler room operation. The difficulty with the Defence submission is that
Campbell suggested in his submissions that it wasn't him that selected the false name of Dave Bell; that they at Ameron office,
the operators wouldn't let him take any document home to check with a lawyer; that he didn't sell anything except "I might
have got about $500" - "I was upset 'cause they wasted my time". All of these factors would have made it clear, particularly
with Campbell's background, that he either needed direct or clear answers to such questions or the operation was a "scam".
This Appellant submissions do not place Campbell on the moral high ground when it comes to his involvement in trading
Ameron securities.
75 The Appellant's counsel also submits that the learned trial judge erred in giving sufficient weight to the small amount of
the investor losses and assumed that the money forwarded to Zap Group was proceeds of trades. The learned trial judge was
fully aware of this factor and specifically refers to it in his reasons for sentence. Had this been a first breach of the Act, this
would have had been a more persuasive argument but, all relevant factors including the prior breaches of the Act are proper
aggravating factors.
76
The Appellants submit that the sentences were not a fit and proper sentence and point to R. v. Bandali, 2015 ONCJ 652
(Ont. C.J.) and Ontario (Securities Commission) v. Robinson, 2011 ONCJ 89 (Ont. C.J.). In Robinson, a guilty plea, while the
sentencing judge generally accepted the prosecutor's submission of three months, he reduced the appropriate custodial term by
imposing a significant community service term. Bandali was a guilty plea, a significant mitigating factor.
77
What the Appellants essentially allege is that the sentencing judge erred in his final decision after having weighed the
various competing factors. That is not a basis for this court to interfere with the sentence imposed by itself, unless undue weight
is given or failed to be given to a relevant factor resulting in an unfit sentence in the circumstances.
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78

I am not persuaded that the sentences imposed are not fit in the circumstances of the offenders and the offences.

79

The sentence appeal is dismissed.

CONCLUSION
80

The Appeals are dismissed.
Appeals dismissed.

13

TAB 20

Please see para 53.

2012 ONSC 512
Ontario Superior Court of Justice
Dale v. Toronto Real Estate Board
2012 CarswellOnt 896, 2012 ONSC 512, 213 A.C.W.S. (3d) 340

Lawrence Mark Dale, Stephen Moranis and Realtysellers (Ontario) Limited, as
Assignor, (Plaintiffs) and The Toronto Real Estate Board, Ann Bosley, Jane Doyle,
Marilyn Baubie, Cynthia Lai, David Pearce, Ron Abraham, Donald Bentley, Anne
Briscoe, Michael Dosman, John Dimichele, Sharon Fuda, Daniel Gargarella,
William Johnston, Jose Rhodes, Michael Manley, Dorothy Mason, Paul
Etherington, Dina Maglietta, Ken McClenaghan, John Meehan, Maureen O'Neill,
Jeo De Leo, Pamela Prescott, Bhupinder Randhawa, Don Richardson, TrebRen Venture Inc., The Canadian Real Estate Association, Richard Wood, Samir
Bachir, David Gagnon, Gerry Thiessen, Tim Walsh, John Froese, John Fraser,
Brad Gilbert, Jean-Guy Savoie, Noreen Barwise, Dorothy Woodd, Harry Deleeuw,
Calvin Lindenberg, Daniel Bennett, Alan Tennant, Peter Brady, Philip Nesrallah,
Brad Scott, Pierre Beauchamp, Ron Merkley and Tom Bosley, (Defendants)
Kenneth L. Campbell J.
Heard: November 29, 2011
Judgment: January 20, 2012
Docket: CV-09-374829
Counsel: William V. Sasso, Jeffrey B. Rosekat, for Defendants, Toronto Real Estate Board, Jane Doyle, Marilyn Baubie, Cynthia
Lai, David Pearce, Ron Abraham, Donald Bentley, Ann Briscoe, Michael Dosman, John DiMichele, Sharon Fuda, Daniel
Gargarella, William Johnston, Jose Rhodes, Michael Manley, Dorothy Mason, Paul Etherington, Dina Maglietta, John Meehan,
Maureen O'Neill, Jeo De Leo, Pamela Prescott, Bhupinder Randhawa, Don Richardson, Treb-Ren Venture Inc. (the TREB
Defendants)
Katherine L. Kay, Mark E. Walli, for Defendants, Canadian Real Estate Association, Ann Bosley, Richard Wood, Samir Bachir,
David Gagnon, Gerry Thiessen, Tim Walsh, John Froese, John Fraser, Brad Gilbert, Jean-Guy Savoie, Noreen Barwise, Dorothy
Woodd, Harry Deleeuw, Calvin Lindberg, Daniel Bennett, Alan Tennant, Peter Brady, Philip Nesrallah, Brad Scott, Pierre
Beauchamp, Ron Merkley, Tom Bosley (the CREA Defendants)
Thomas G. Heintzman, C. Daniel Wolski, for Plaintiffs, Lawrence Mark Dale, Stephen Moranis, Realtysellers (Ontario) Limited,
as Assignor
Kenneth L. Campbell J.:
Introduction
1
This is a motion to strike out a Statement of Claim. The plaintiffs have commenced an action for damages in the amount
of $540 million against the 49 defendants. Essentially, the plaintiffs claim that the Toronto Real Estate Board (TREB) and its
officers and directors (collectively the TREB defendants), together with the Canadian Real Estate Association (CREA) and its
officers and directors (collectively the CREA defendants), breached the terms of an earlier settlement agreement, violated the
provisions of the Competition Act, R.S.C. 1985, c. C-34, unlawfully conspired together to injure the plaintiffs, and wrongfully
interfered with the plaintiffs' economic and contractual relations. This was all done, according to the plaintiffs, in an effort to
drive Realtysellers out of the real estate business and punish the plaintiffs for making complaints about them to the federal
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Competition Bureau. The plaintiffs also seek punitive, aggravated and/or exemplary damages in the amount of $10 million
against the defendants.
2
All of the defendants, with the sole exception of TREB itself, have moved under rule 21.01(1)(b) of the Rules of Civil
Procedure, R.R.O. 1990, Reg. 194, to strike out the plaintiffs' Statement of Claim, without leave to further amend, on the ground
that the claim discloses no reasonable cause of action against them.
The Governing Legal Framework
3
There are a number of well-settled legal principles that provide the framework of analysis for the determination of this
motion. First, according to rule 21.01(2)(b), "no evidence is admissible" on a motion to strike out a claim for disclosing no
reasonable cause of action. Rather, the motion must be determined on the adequacy of the contents of the impugned claim and
any documents that may have been incorporated into the claim by reference. Second, the law is clear that motions to strike
can only succeed if the defendants establish that it is "plain and obvious" that the claim discloses no cause of action. In other
words, the claim should only be struck if it is "beyond doubt" that the claim will not succeed at trial. If the claim has some
chance of success, it should be permitted to proceed. Third, for the purpose of determining such motions, the court must accept
the facts as alleged by the plaintiff in the claim as proven unless they are patently ridiculous or incapable of proof. Fourth, the
court must read the statement of claim generously, recognizing that there must be allowances made for drafting deficiencies.
Fifth, the potential length and complexity of the issues, the legal novelty of the alleged cause of action, and/or the potential
for the defendants to mount a strong and persuasive defence are not factors that should prevent the plaintiff from proceeding.
The combined application of these principles creates a "stringent" legal test for defendants moving to strike out a statement
of claim, while creating a threshold for plaintiffs which is "not high." See generally: Hunt v. T & N plc, [1990] 2 S.C.R. 959
(S.C.C.), at pp. 971-980; Falloncrest Financial Corp. v. Ontario (1995), 27 O.R. (3d) 1 (Ont. C.A.) at p. 7; MacKinnon v.
Ontario (Municipal Employees Retirement Board) (2007), 88 O.R. (3d) 269 (Ont. C.A.) at para. 19-21; Piedra v. Copper Mesa
Mining Corp., [2011] O.J. No. 1041 (Ont. C.A.) at para. 36; P. Perell and J.W. Morden, The Law of Civil Procedure in Ontario
(2010, 1st ed.) at pp. 444-445.
The Fresh as Amended Statement of Claim
A. Introduction
4 The Fresh as Amended Statement of Claim that is now under attack by the defendants is some 53 pages long and has been
amended four times by the plaintiffs. The following summary of the plaintiffs' allegations, taken from this pleading, provides
the necessary factual background of the case and serves to illuminate the issues between the parties.
B. The Defendants
5
CREA is the national association representing approximately 90,000 real estate brokers, agents and salespeople who are
members of approximately 112 local real estate boards across Canada. CREA is, in effect, the national body overseeing all
real estate trade associations throughout the country. CREA's rules, particularly those in relation to the Multiple Listing System
(MLS) services, are carried forward into the rules of its member boards and associations. The MLS services are the databases
used by real estate agents and brokers to share information about properties for sale. CREA is governed by a Board of Directors,
which is elected by the member local real estate boards. Typically, CREA directors have previously served as directors of their
local real estate board. The management of CREA is delegated to senior officers, who are led by a Chief Executive Officer
(CEO). The defendant Pierre Beauchamp was the CEO of CREA at all relevant times.
6
TREB is the CREA-affiliated real estate board, operating as a trade association, in the Greater Toronto Area (GTA).
TREB has approximately 28,000 members. TREB's rules reflect those of CREA, of which TREB is a member. TREB provides
services for real estate professionals in the GTA, the most important of which is operating the local MLS property information
data system. TREB is governed by a Board of Directors, which is elected by TREB members. Management is delegated to
senior officers, led by a CEO. At all relevant times the defendant Don Richardson was the CEO of TREB. The operation of
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the MLS for TREB is overseen by a Chief Information Officer (CIO). At all relevant times the defendant John DiMichele was
the CIO of TREB.
7
All of the individual defendants own, or are involved in, traditional real estate brokerage businesses. While many of
them work in and around the GTA, the individual defendants in this action are located literally across Canada, from British
Columbia to New Brunswick. In some 35 brief paragraphs over some five pages, the Fresh as Amended Statement of Claim
makes assertions such as the following (for example) with respect to each of the individual defendants:
• The defendant Anne Briscoe is a broker and owner of Century 21 Briscoe Estates Ltd., a traditional residential real estate
brokerage firm carrying on business in the GTA.
• The defendant Brad Gilbert is a real estate broker with Coldwell Banker City Side Realty Ltd., a traditional real estate
brokerage firm carrying on business in Saskatchewan.
• The defendant Noreen Barwise is a real estate broker and an owner of Noreen Barwise Realty Ltd., a traditional residential
real estate brokerage firm carrying on business in New Brunswick.
• [The defendant] Brad Scott is the Chief Operating Officer for the Real Estate Board of Greater Vancouver.
C. The Plaintiffs — Starting Realtysellers
8
One of the plaintiffs, Lawrence Dale, is a businessman from Toronto, who has been involved in the residential real estate
business for over 25 years. In 2000, Mr. Dale developed a business concept with the other personal plaintiff, Stephen Moranis,
to provide consumers with lower cost residential real estate brokerage services. In starting this new business, Mr. Dale became
a licensed real estate agent and a member of TREB and CREA.
9 Mr. Moranis has been involved in the residential real estate brokerage business for over 30 years. He is a past president of
TREB and a former director of CREA. At all relevant times, he too was a member of both TREB and CREA.
10
Mr. Dale and Mr. Moranis were the major financial investors in their new business. They jointly caused Realtysellers
(Ontario) Limited to be incorporated in November of 2000. Realtysellers was the first business vehicle through which the two
men operated their new business, and they licensed Realtysellers as a real estate broker in Ontario.
11
Any residential real estate brokerage business, if it is to have any realistic chance of business success, must have access
to the local MLS services. As mentioned above, in the GTA the MLS is operated by TREB. In late 2000, Realtysellers became
a member of TREB so it could operate in the GTA. As a member of TREB, Realtysellers also became a member of CREA. Mr.
Moranis became registered as a broker with Realtysellers, and Mr. Dale became registered as a salesperson with Realtysellers.
The plaintiffs' memberships in TREB and CREA entitled the plaintiffs to access the MLS service and use the MLS trademark.
12
Realtysellers began operating in the resale residential real estate market in the GTA in January of 2001. Subsequently,
Realtysellers expanded its operations throughout Ontario, becoming members of several other local real estate boards, including
the boards operating the MLS systems in Barrie, Hamilton-Burlington, Ottawa, Windsor, Kitchener-Waterloo, Sudbury,
Renfrew, Oakville-Milton, London and Niagara Region.
D. The Essence of the Plaintiffs' New Business Model
13 When Realtysellers started business, virtually all real estate agents and brokerages in the major markets throughout Canada
were providing their residential resale real estate brokerage services to consumers in virtually the same manner. It was the way
such businesses had been operated for decades. The cost structure to consumers had remained the same for many years. For
example, the seller of a home in the GTA would typically pay 2.5% of the selling price as a listing fee regardless of the price of
the home or the services actually provided. Consumers increasingly began to perceive that the cost of such brokerage services
was too high in relation to the services provided. However, consumers had no option to purchase only the services they wanted.
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14 The plaintiff's new business model was designed to provide the option of permitting sellers to list their residential properties
on MLS for a flat fee, without having to contract for any other services. Traditionally, real estate brokers always included in
their services the presentation or negotiation of offers to purchase. By offering their "flat free" program, through Realtysellers,
without requiring the purchase of traditional "offer negotiation" services, the plaintiffs sought to provide sellers with key access
to MLS services, but at a significantly reduced cost. In short, the plaintiffs' main business strategy was to offer consumers
lower cost brokerage services and the ability to purchase only those real estate services the sellers wanted. Through the flat fee
program of Realtysellers, home sellers could have their properties listed for sale on MLS for only a few hundred dollars, instead
of being required to spend thousands of dollars for the offer negotiation services of a traditional real estate broker.
15
At the time Realtysellers started business, the rules of TREB and CREA permitted the operation of this new business
model. More particularly, these rules permitted communications, offers and negotiations to occur directly between the seller
and the buyer's agent (with the consent of the listing agent), and permitted Realtysellers to list a residential property through its
flat fee program without being involved in receiving and presenting offers or negotiating counter-offers.
E. TREB Changed the Rules in 2002
16
The plaintiffs soon encountered serious resistance to their new business model from TREB, CREA and many of the
individual defendants. This resistance culminated in April of 2002 when TREB, in consultation with CREA and some of
the other defendants, enacted new rules which required listing brokers to be involved in the offer negotiation process. These
rules effectively prevented the flat fee program and eliminated Realtysellers' access to the MLS services. The plaintiffs, being
members of TREB, were required to follow the rules of the organization.
F. The First Action — Subsequently Settled
17 As a result of this change in the rules the individual plaintiffs commenced an action against TREB and its related publishing
company Treb-Ren Venture Inc. (Treb-Ren), when TREB removed a Realtysellers' flat fee listing from MLS, and TREB caused
its related newspaper, Real Estate News, to refuse to publish Realtysellers advertising in connection with the flat fee program.
18 Subsequently, the federal Competition Bureau began a formal investigation into the matter and the new offer negotiation
rules adopted by TREB. By the late summer of 2003 the Competition Bureau had indicated that, unless TREB changed their
rules, it would take action against CREA, TREB and some of the other defendants.
19
In late 2003, Mr. Dale and Mr. Moranis met with Richard Wood, then the President of CREA and acting on behalf of
the defendants, to see if the action might be settled. At this meeting the plaintiffs stressed that any settlement had to have three
main components, namely:
• An assurance that the flat fee program would be permitted on MLS and the new offer negotiation rules requiring the
listing broker to be involved in the offer negotiation process be changed;
• A public acknowledgement from CREA and TREB that the plaintiffs were participants in good standing and that the new
flat fee program complied with the TREB and CREA MLS rules; and
• Financial compensation for the individual plaintiffs from the defendants.
20 The plaintiffs wanted to be assured that, once and for all, they would be allowed to operate their new business without threat
of being denied access to MLS. Mr. Wood assured the plaintiffs that any settlement would guarantee their undisturbed access
to MLS for the flat fee program. Mr. Wood advised that the defendants would agree with the proposed settlement, but wanted
the plaintiffs to advise the Competition Bureau that all complaints by them were withdrawn. The defendants were concerned
that action might be taken against them by the Competition Bureau.
21
The parties settled the action upon this proposed framework. The settlement agreement was executed in early January
of 2004 and was effective as of December 9, 2003. The settlement agreement provided that, in return for the plaintiffs giving
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up all claims against the defendants, the plaintiffs would receive $700,000 in compensation, and that TREB's rules would be
changed to remove the requirement that the listing agent be involved in offer negotiation and to permit the flat fee program
access to MLS. This rule change was also agreed to by CREA. The settlement agreement also required CREA and TREB to
issue public statements and post notices on their respective websites indicating that Realtysellers was offering services as a
participant in good standing and in compliance with MLS. When the plaintiffs withdrew their complaints to the Competition
Bureau, the Bureau closed their investigation into the matter.
22 With this settlement agreement in hand, the plaintiffs set out to build their new business without the distractions encountered
in the first three years. In the result, Realtysellers expanded its business in Ontario and to Nova Scotia.
G. The Alleged Conspiracy and Breach of the Settlement Agreement
23
According to the plaintiffs, sometime after the execution of the settlement agreement, some of the defendants began
conspiring to force the plaintiffs to close their non-traditional real estate brokerage business. As early as late 2005 or early
2006, the defendant Tom Bosley was allegedly heard to say: "We have just started dealing with Realtysellers and when we get
finished they will be out of business." The alleged initial conspirators included Mr. Beauchamp, CREA's CEO, Ann Bosley, the
President of TREB at the time of the first action who later became a director of CREA and eventually President of CREA, Tom
Bosley, a director of the Real Estate Council of Ontario, Maureen O'Neill, a director of TREB who became TREB's President
in 2008, and Alan Tennant, who became CREA's President.
24
According to the plaintiffs' claim, in 2006 the conspiring defendants used CREA as the vehicle to drive the plaintiffs
out of the resale brokerage business by causing CREA to implement new "offer negotiation" rules, which all CREA member
boards across Canada were obliged to follow. Under these new rules, a listing broker was, once again, required to be involved
in offer negotiations and, accordingly, prohibited the flat fee program on MLS.
25 When CREA first publicly announced this initiative, which was being led by Mrs. Bosley, Mr. Tennant and Mr. Beauchamp,
the plaintiffs approached TREB and CREA (specifically their respective CEO's Don Richardson and Pierre Beauchamp) and
advised them that, if the proposed rules were passed, this would constitute a breach of the earlier settlement agreement.
Subsequently, there were numerous discussions between TREB, CREA, the plaintiffs and their respective counsel. During these
discussions, the defendants were made aware of the unique effect that the proposed new rules would have on Realtysellers,
given that there were no other brokerage businesses offering a flat fee program like Realtysellers. In short, they knew that such
rules would effectively put the plaintiffs out of business.
26
Nevertheless, on March 24, 2007, CREA, with the approval of TREB, implemented the new offer negotiation rules.
These new rules, called "Interpretations," once again required that listing agents be involved in offer negotiation services and,
therefore, no longer permitted flat fee listings on MLS.
27 As to the specific nature of the plaintiffs' allegations, the Fresh as Amended Statement of Claim alleges that, between 2005
and 2007, the 22 individual CREA defendants, in their personal capacity as real estate brokers, and for the purpose of harming
the plaintiffs and removing them and their new business as a competitive threat, "acted and agreed unlawfully, maliciously,
without justification and outside the scope of his or her authority within CREA" to influence CREA, TREB, the other defendants
and other real estate boards "to drive the plaintiffs out of the resale brokerage business" by causing CREA to implement "new
offer negotiation rules" that all CREA member boards across Canada would have to follow.
28
According to the plaintiffs' claim, while TREB and other real estate boards initially opposed this initiative, the 22
individual CREA defendants "unlawfully, maliciously" and "without justification and outside the scope of his or her authority"
within CREA, improperly and knowingly influenced TREB and the other dissenting boards to change their votes in favour
of implementing the new offer negotiation rules. Indeed, the CREA defendants "threatened" these boards that if they did not
support the new offer negotiation rules proposed by CREA, these boards would "face disciplinary action" from CREA, including
being expelled from CREA and prohibited from using the MLS trademarks.
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29
The plaintiffs' claim alleges that, by late 2006, notwithstanding the intervening efforts of the plaintiffs, the individual
defendants had all "reached an agreement whereby they would induce TREB and CREA to breach the settlement agreement,"
and/or would agree with TREB and CREA to implement the new offer negotiation rules. The purpose of this agreement by the
defendants, according to the plaintiffs, was to put the plaintiffs "out of business."
30 Further, the plaintiffs' claim alleges that the unlawful activities of the various defendants included: (1) breaching the earlier
settlement agreement by implementing the new offer negotiation rules; (2) refusing to deal with and otherwise discriminating
against the plaintiffs' new business; (3) fixing, maintaining, inducing increases and preventing or slowing the reduction of fees
and commission rates traditionally enjoyed by real estate agents and brokers at the expense of the public and to the prejudice
of the plaintiffs; (4) interfering with the plaintiffs' efforts to offer consumers their innovative and unique products and services;
and (5) preventing the plaintiffs' new business from competing in the resale residential real estate brokerage marketplace in
the GTA and elsewhere in Canada.
H. The Consequences for the Plaintiffs — Realtysellers Shut Down Business Operations
31
As a result of the new offer negotiation rules and the ensuing uncertainty over the ongoing ability to operate their new
business, Mr. Dale and Mr. Moranis could not secure any additional long-term financing to keep their new business operating,
and the new business suspended operations. Realtysellers had operated for almost seven years until it was forced to close. Mr.
Dale and Mr. Moranis were the major investors, and secured creditors, in Realtysellers.
32
Following the closure of Realtysellers, the company assigned to Mr. Dale and Mr. Moranis all of its rights, title and
interest in and all claims and causes of action that Realtysellers had in connection with the matters arising from the first action,
any breach of the settlement agreement and any claims and causes of action that Realtysellers had or might have in connection
the implementation of the new offer negotiation rules or the alleged conspiracy. As such, Realtysellers is a party to this action
only as the assignor of its rights to the individual plaintiffs.
The Positions of the Parties on the Motion
A. The CREA Defendants
33
The CREA defendants contend that they have no place in this dispute. The plaintiffs' complaints are directed at the
conduct of CREA as an organization in the exercise of its authority to make rules governing its members. Most of the CREA
defendants are not even alleged to have been officers or directors of CREA in March of 2007 when the new "Interpretations"
were approved. The CREA defendants contend that, while the Fresh as Amended Statement of Claim makes vague assertions
and bald, unsupported legal conclusions that each of the individual defendants "conspired" and "acted knowingly and improperly
outside the scope of his or her authority within CREA" in causing the CREA rule changes to be amended, this is insufficient
to properly state a cause of action against these individuals. Moreover, according to the CREA defendants, the plaintiffs' claim
raises concerns about the inclusion of personal claims against officers and directors of corporations as a litigation tactic.
34 Further, the CREA defendants argue that the plaintiffs' claims against CREA itself are fatally defective in that the plaintiffs'
claim describes only the unilateral conduct of CREA in passing its own rules, not the essential element of concerted activity
with others. Nor have the plaintiffs, according to the CREA defendants, pleaded factual allegations which could establish that
CREA's conduct violated any provisions of the Competition Act, or which could constitute a cause of action for intentional
interference with the plaintiffs' economic relations.
B. The TREB Defendants
35
The TREB defendants contend that the claim discloses no cause of action against them personally as they were sued
personally in the first action and the settlement of that action provided them with full and final releases, and the plaintiffs
disavow any knowledge as to whether the TREB defendants engaged in any subsequent conduct giving rise to a cause of action
against them.
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36
The TREB defendants also argue that, even if it could be said that each of the TREB defendants authorized or approved
the alleged breaches of contract by TREB, or authorized or approved CREA's implementation of the new offer negotiation
rules, the TREB defendants have limited liability protection from personal claims for such alleged corporate misconduct. The
plaintiffs' claim simply does not identify any of the TREB defendants as directly engaging in any activity in relation to the new
CREA rules. The impugned acts which are the heart of this case, namely, CREA's adoption and implementation of the new offer
negotiation rules, and TREB's alleged approval of that course of action, are all simply authorized corporate acts.
C. The Plaintiffs
37
The plaintiffs contend, on the other hand, that this action arises from a conspiracy amongst the defendants, between
2004 and 2007, to drive the plaintiffs out of business and eliminate the competition of the economical flat fee services offered
by Realtysellers. This was the defendants' motivation in causing CREA to enact its new rules to require the traditional offer
negotiation services. The adoption of those rules by CREA ultimately forced the plaintiffs out of business. The plaintiffs claim,
more particularly, that all of the defendants: (1) breached the express and implied terms of the settlement agreement; (2) breached
their duty of good faith and the collateral warranty in relation to the settlement agreement; (3) violated certain provisions of the
federal Competition Act; and (4) committed the torts of conspiracy, inducing breach of contract and interference with economic
and contractual relations.
38
In advancing this position, the plaintiffs observe, as they did in the Fresh as Amended Statement of Claim, that the
defendants were sued in 2010 by the federal Competition Bureau in relation to these same facts. In response, in the spring of
2010, the defendants withdrew the CREA rule requiring real estate brokers to provide offer negotiation services and, in the fall
of 2010, the defendants entered into a Consent Agreement with the Bureau effectively acknowledging that their conduct had
been unlawful and agreeing not to require their members to provide offer negotiation services or prohibit flat fee listings.
39 The plaintiffs also contend that almost all of the individual defendants carry on their own real estate brokerage businesses.
It is in that capacity that they are directors and officers of the non-profit trade associations, CREA and TREB, and have used
those associations to accomplish their conspiracy.
Analysis
A. Introduction
40 In my view, for the reasons outlined below, the Fresh as Amended Statement of Claim cannot properly be struck out under
rule 21.01(1)(b) as it is not plain and obvious that the claim discloses no reasonable causes of action against the defendants.
B. The Alleged Breach of Contract
41
In my view the plaintiffs' claim discloses a cause of action in breach of contract against the defendants. The plaintiffs
have clearly alleged that: (1) all of the defendants, except Tom Bosley, were parties to the initial settlement agreement; (2) this
settlement agreement required the defendants to change and/or maintain their rules so as to permit the plaintiffs to provide their
new flat fee business program to consumers, together with the authorized use of MLS services, without providing traditional
offer negotiation services; and (3) the defendants "blatantly" breached the express and/or implied terms of that settlement
agreement by unlawfully causing CREA to subsequently enact new offer negotiation rules which prohibited the plaintiffs'
innovative flat fee business model.
42
Given the nature of this pleadings motion, it is not for the court to seek to conclusively interpret the legal effect of the
terms (express and/or implied) of the settlement agreement between the parties against the factual matrix of their relationships
or to investigate the plaintiffs' current ability to establish these assertions with admissible evidence. Rather, to successfully resist
this motion to strike, it is legally sufficient for the plaintiffs to have alleged, as they have, that the defendants individually and
collectively breached the express and/or implied terms of their earlier settlement agreement with the plaintiffs, and that the
plaintiffs suffered damages in the result.
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43 In my opinion it is neither plain nor obvious that there is no basis for the plaintiffs' claim of breach of contract on the part
of the defendants. Indeed, it seems clear to me that the plaintiffs have properly alleged a breach of contract on the part of the
defendants. See: Dunn v. Chubb Insurance Co. of Canada (2009), 97 O.R. (3d) 701 (Ont. C.A.) at para. 32-37; Brookfield Homes
(Ontario) Ltd. v. Nova Plumbing & Heating Ltd., [2008] O.J. No. 3488 (Ont. S.C.J.) at para. 11-16; TransCanada Pipelines Ltd.
v. Potter Station Power Ltd. Partnership, [2002] O.J. No. 429 (Ont. S.C.J.) at para. 14-15; Nareerux Import Co. v. Canadian
Imperial Bank of Commerce (2009), 97 O.R. (3d) 481 (Ont. C.A.) at para. 69; Custom Cycle (1996) Ltd. v. Honda Canada Inc.,
[2009] S.J. No. 631 (Sask. Q.B.) at para. 34-38; Transamerica Life Canada Inc. v. ING Canada Inc. (2003), 68 O.R. (3d) 457
(Ont. C.A.) at para. 35-40, 45-54; M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd., [1999] 1 S.C.R. 619 (S.C.C.),
at pp. 634-635; Menon v. Prestige Toys Ltd., [2007] O.J. No. 2662 (Ont. S.C.J.) at para. 17; Affirmed: [2008] O.J. No. 2082
(Ont. C.A.).
44
The individual defendants argue that they cannot be held liable for inducing a breach of contract by CREA given the
general rule that officers and directors of an organization (including non-profit trade associations like TREB and CREA) are not
liable for inducing any alleged breach of contract by that organization. As the Court of Appeal for Ontario confirmed in Piedra
v. Copper Mesa Mining Corp., at para. 72-76, in the absence of allegations of fraud, deceit, dishonesty, or want of authority
on the part of the officers, directors, or employees of the organization, such individuals are protected from personal liability
"unless it can be shown that their actions are themselves tortious" or "exhibit a separate identity or interest from that of the
company" so as to render the impugned conduct "their own." Indeed, courts must be scrupulous in "weeding out" claims not
properly advanced personally against officers and directors as, without this increased degree of scrutiny, there would be a risk
that officers and directors would be driven away from corporate business by potential exposure to ill-founded litigation.
45
In the present case, however, the plaintiffs have clearly alleged that the individual defendants acted unlawfully and
maliciously against them, without justification, entirely outside the scope of their lawful authority as officers and/or directors of
TREB and/or CREA and for the advancement of their own personal and business interests. Accordingly, to the extent that the
impugned conduct of the individual defendants in this action took place when they were officers or directors of CREA or TREB,
these specific allegations render inapplicable the general rule protecting them from personal liability. The plaintiffs have alleged
that the actions of the defendants are themselves tortious, or at least exhibited a want of authority or separate interest from that
of the organization. See: Said v. Butt, [1920] 3 K.B. 497 (Eng. K.B.); Normart Management Ltd. v. West Hill Redevelopment
Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.) at p. 102-103; 1175777 Ontario Ltd. v. Magna International Inc., [2001] O.J. No. 1621
(Ont. C.A.) at para. 14-24; ADGA Systems International Ltd. v. Valcom Ltd. (1999), 43 O.R. (3d) 101 (Ont. C.A.) at para. 8-15,
40-43; Leave denied: (2000), [1999] S.C.C.A. No. 124 (S.C.C.); Abdi Jama (Litigation Guardian of) v. McDonald's Restaurants
of Canada Ltd., [2001] O.J. No. 1068 (Ont. S.C.J.) at para. 9-11.
46 The plaintiffs have also alleged that the defendants violated their implied contractual obligation to carry out the settlement
agreement in good faith. The plaintiffs contend that the settlement agreement is a continuing contract with an implied term that
they not engage again in the same conduct that led to the settlement agreement in the first place. The plaintiffs' argue that it
would be "remarkable" for the defendants to be able to settle the first action and therein agree to revoke the offer negotiation
rules, and then turn around and subsequently re-enact those same offer negotiation rules to put Realtysellers out of business.
The jurisprudence establishes that there is an implied duty in contractual relationships to carry out a contract in a way that does
not defeat or otherwise eviscerate the very purpose and objective of the agreement. See: Transamerica Life Canada Inc. v. ING
Canada Inc. (2003), 68 O.R. (3d) 457 (Ont. C.A.) at para. 53; Nareerux Import Co. v. Canadian Imperial Bank of Commerce
(2009), 97 O.R. (3d) 481 (Ont. C.A.) at para. 69; Fulawka v. Bank of Nova Scotia, [2011] O.J. No. 2561 (Ont. Div. Ct.) at para.
44. In my view the factual allegations in the plaintiffs' claim are sufficient, if ultimately proven, to establish a breach of this
contractual obligation. Accordingly, this related aspect of the plaintiffs' claim should not be struck out.
47 While the individual defendant Tom Bosley was clearly not a party to the settlement agreement, the plaintiffs have alleged
that he had "intimate knowledge" of the details of the settlement agreement and, like the other defendants, induced the breach
of this agreement.
C. The Alleged Conspiracy Amongst the Defendants
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48 There are two types of civil conspiracy. First, there is a conspiracy where the predominant purpose of the defendants is to
cause injury to the plaintiffs, regardless of whether the means employed are lawful or unlawful. Second, there is a conspiracy
where the conduct of the defendants is unlawful, is directed toward the plaintiff alone, and the defendants should have known
that, in the circumstances, injury to the plantiff was likely to result.
49
More particularly, the elements of "predominant purpose conspiracy" require the plaintiff to establish that: (1) the
defendants acted in combination, that is, in concert, by agreement or common design; (2) the predominant purpose of the
defendants was to intentionally harm the plaintiff; and (3) the defendants' conduct caused harm to the plaintiff. The elements
of "unlawful means conspiracy" require the plaintiff to establish that: (1) the defendants acted in combination, again that is, in
concert, by agreement or common design; (2) the defendants committed some unlawful act such as a crime, a tort, or breached
some statute; (3) the defendants conduct was directed towards the plaintiffs; (4) the defendants knew or ought to have known
that injury to the plaintiffs was likely to occur from their unlawful act; and (5) the defendants' unlawful conduct in furtherance
of their conspiracy caused harm to the plaintiff. See: Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate
Ltd., [1983] 1 S.C.R. 452 (S.C.C.), at pp. 471-472; Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.), at para. 35-43; Lombardo
v. Caiazzo, [2006] O.J. No. 2286 (Ont. C.A.) at para. 16-17; Robinson v. Medtronic Inc., [2009] O.J. No. 4366 (Ont. S.C.J.) at
para. 85-120; Harris v. GlaxoSmithKline Inc. (2010), 106 O.R. (3d) 661 (Ont. C.A.) at para. 39-51; Agribrands Purina Canada
Inc. v. Kasamekas (2011), 106 O.R. (3d) 427 (Ont. C.A.) at para. 24-43.
50 The plaintiffs' claim properly pleads a cause of action against the defendants in relation to both types of civil conspiracy.
First, the plaintiffs allege a "predominant purpose conspiracy" amongst the defendants by contending that, between 2004 and
2007, the defendants conspired together for the predominant purpose of injuring the plaintiffs by putting them out of business
and thereby eliminating a new competitive business model. The defendants accomplished this goal through the adoption and
implementation of the new offer negotiation rules by CREA. Second, the plaintiffs allege an "unlawful means conspiracy" by
pleading that the actions of the defendants, in agreeing together to implement the new offer negotiation rules, breached ss. 61 and
45 of the Competition Act. The courts have recognized that breaches of these statutory provisions, where the defendants agree
to fix or maintain prices and act in furtherance of that agreement amount to the "unlawful means" necessary to establishing the
tort of civil conspiracy. See: 2038724 Ontario Ltd. v. Quizno's Canada Restaurant Corp. (2010), 100 O.R. (3d) 721 (Ont. C.A.)
at para. 46-49; Canadian Community Reading Plan Inc. v. Quality Service Programs Inc., [2001] O.J. No. 205 (Ont. C.A.);
Westfair Foods Ltd. v. Lippens Inc. (1989), 64 D.L.R. (4th) 335 (Man. C.A.); Leave denied: [1990] S.C.C.A. No. 17 (S.C.C.).
51
Accordingly, it is not plain and obvious that the plaintiffs' claim fails to disclose a reasonable cause of action regarding
the tort of conspiracy. Indeed, in my view the plaintiffs have alleged that the defendants engaged in a classic type of conspiracy,
namely, combining together to drive a business competitor and their novel business model out of the market place. There is
simply no basis to strike out the plaintiffs' claim that the defendants engaged in the tort of conspiracy.
52 The TREB defendants argue that the plaintiffs' impugned pleading only asserts a conspiracy amongst the identified CREA
defendants and, accordingly, discloses no cause of action against the TREB defendants. Further, the TREB defendants argue
that the plaintiffs' complaints against them only relate to their conduct prior to the settlement agreement and, therefore, amount
to an abuse of process. These submissions inaccurately characterize the Fresh as Amended Statement of Claim. While the
plaintiffs acknowledge that TREB was "initially opposed" to the CREA initiative of implementing new offer negotiation rules,
the plaintiffs clearly assert that, subsequently, by late 2006, all of "the individual defendants reached an agreement whereby
they would induce TREB and CREA to breach the Settlement Agreement" and/or agree with the implementation of the new
offer negotiation rules. The purpose of this agreement between the individual defendants was to put the plaintiffs "out of
business." The plaintiffs do not limit this allegation to only the CREA defendants, but include all of the "individual defendants."
Accordingly, the TREB defendants are included amongst the alleged conspirators. Further, this allegation is made in relation
to conduct by the individual defendants long after the settlement agreement was executed. Therefore, it cannot accurately be
characterized as an abuse of process.
53
The defendants all contend that insufficient particulars of their conduct have been pleaded by the plaintiffs. I disagree.
While the plaintiffs candidly admit a lack of detailed knowledge as to all of the factual nuances of the conspiracy, this is hardly
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surprising given the nature of the allegation. As Cumming J. aptly stated, when faced with similar circumstances in North York
Branson Hospital v. Praxair Canada Inc., [1998] O.J. No. 5993 (Ont. Gen. Div.), at para. 22:
In truth, the very nature of a claim of conspiracy is that the tort resists detailed particularization at early stages. The relevant
evidence will likely be in the hands and minds of the alleged conspirators. Part of the character of a conspiracy is its
secrecy and the withholding of information from alleged victims. The existence of an underlying agreement bringing the
conspirators together, proof of which is a requirement borne by a plaintiff, often must be proven by indirect or circumstantial
evidence. A conspiracy is more likely to be proven by evidence of overt acts and statements by the conspirators from which
the prior agreement can be logically inferred. Such details would not usually be available to a plaintiff until discoveries.
These considerations and the general theme of Hunt, instructing courts not to shy away from difficult litigation, also militate
against holding pleadings in civil conspiracy cases to an extraordinary standard.
54
See also: Apotex Inc. v. Laboratoires Fournier S.A., [2006] O.J. No. 4555 (Ont. S.C.J.) at para. 45-54; Yordanes v. Bank
of Nova Scotia (2006), 78 O.R. (3d) 590 (Ont. S.C.J.) at para. 114; 2038724 Ontario Ltd. v. Quizno's Canada Restaurant Corp.
(2007) (Ont. Div. Ct.) at para. 15; Philippine/Filipino Centre Toronto v. Datol, [2010] O.J. No. 750 (Ont. Div. Ct.) at para. 14-25.
55
In any event, in my view the plaintiffs' pleading adequately outlines the conspiracy alleged against the defendants. The
pleading describes the parties and their relationships with each other. The pleading also alleges the unlawful agreement between
the parties, outlines the purposes and goals of the conspiracy, and asserts the resulting special damages (ie. substantial economic
damages) that were occasioned to the plaintiffs. While the impugned pleading provides few specific details with respect to the
overt acts alleged to have been done by the individual defendants in furtherance of the alleged conspiracy, but rather speaks
more collectively about their involvement and participation in the conspiracy, the pleading is legally sufficient, and permits
the defendants to respond to the allegation. See: Normart Management Ltd. v. West Hill Redevelopment Co., at p. 104; 728654
Ontario Inc. v. Ontario, [2005] O.J. No. 4227 (Ont. C.A.) at para. 3-5.
56
The defendants also argue that the individual defendants could not, as a matter of law, have conspired with CREA or
TREB since they were officers or directors of those organizations and were engaged in no more than the lawful activities of the
organizations (ie. making rules to govern the conduct of members). Again, I disagree. As the plaintiffs' claim makes clear, this
is not a case where the plaintiffs simply assert that the individual defendants were acting solely as officers or directors of TREB
and/or CREA within the scope of their authority. Rather, the plaintiffs clearly allege that the individual defendants were acting
unlawfully, maliciously, without justification, outside the scope of their authority, and for their own self-interest in participating
in this unlawful conspiracy to order eliminate the plaintiffs' new business. In this regard it is important to recall that CREA and
TREB are not typical corporations engaged in business. They are non-profit trade associations. Accordingly, as alleged by the
plaintiffs, the personal economic interests of the individual defendant real estate brokers were not tied to these trade associations,
but rather were tied to their own real estate businesses. The plaintiffs allege that it was to benefit those personal businesses that
the defendants conspired together to wrongfully drive a new competitor out of their business. See: Montreal Trust Co. of Canada
v. ScotiaMcLeod Inc. (1995), 26 O.R. (3d) 481 (Ont. C.A.) at para. 25; Craik v. Aetna Life Insurance Co. of Canada, [1995] O.J.
No. 3286 (Ont. Gen. Div.) at para. 19; Affirmed: [1996] O.J. No. 2377 (Ont. C.A.); Silver v. Imax Corp., [2009] O.J. No. 5585
(Ont. S.C.J.) at para. 93-96; Leave denied: (2011), 105 O.R. (3d) 212 (Ont. S.C.J.); McKenna v. Gammon Gold Inc., [2010] O.J.
No. 1057 (Ont. S.C.J.) at para. 53-68; Varied on other grounds: [2011] O.J. No. 3240 (Ont. Div. Ct.); McCann v. CP Ships Ltd.,
[2008] O.J. No. 5957 (Ont. S.C.J.) at para. 57-61; R. v. Electrical Contractors' Assn. (1961), 131 C.C.C. 145 (Ont. C.A.).
D. Interference With Economic Relations
57
The tort of interference with economic relations requires proof of: (1) an intent on the part of the defendant to injure
the plaintiff; (2) interference with the plaintiffs' living or business by the defendant by some unlawful means; and (3) damages
suffered by the plaintiff as a result of the actions of the defendant. See: Reach M.D. Inc. v. Pharmaceutical Manufacturers Assn.
of Canada, [1999] O.J. No. 2853 (Ont. S.C.J.) at para. 44-45; Reversed on other grounds: (2003), 65 O.R. (3d) 30 (Ont. C.A.)
at para. 44-54; Lineal Group Inc. v. Atlantis Canadian Distributors Inc. (1998), 42 O.R. (3d) 157 (Ont. C.A.); Drouillard v.
Cogeco Cable Inc. (2007), 86 O.R. (3d) 431 (Ont. C.A.); Correia v. Canac Kitchens (2008), 91 O.R. (3d) 353 (Ont. C.A.);
Agribrands Purina Canada Inc. v. Kasamekas, at para. 32-33.
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58
The plaintiffs' claim properly pleads all of the necessary elements of this cause of action. More particularly, this
pleading asserts that the defendants intended to injure the plaintiffs and interfere with their new business, conducted through
Realtysellers. The impugned pleading explains that the defendants adopted this course of action as the plaintiffs were able offer
their flat fee program at a significantly lower cost to the consumer as they were not providing the traditional offer negotiation
services. The pleading also alleges that the defendants intended to drive Realtysellers out of business because it competed
directly with the traditional real estate brokerage businesses operated by the various individual defendants. The pleading also
alleges that TREB and CREA sought to punish the plaintiffs for their first suit, and for causing the investigation started by the
federal Competition Bureau into the defendant's business affairs. In this pleading the plaintiffs also assert that, as a result of
the defendants' unlawful conduct (ie. breach of contract, civil conspiracy and breaches of the Competition Act), the plaintiffs
suffered substantial economic damages. As all of the necessary elements of the tort of interference with economic relations
have been fully and properly pleaded, and clearly disclose a cause of action against the defendants, there is no basis to strike
this aspect of the pleading. See also: Barber v. Vrozos, [2010] O.J. No. 3697 (Ont. C.A.) at paras. 47-63; Alleslev-Krofchak v.
Valcom Ltd., [2010] O.J. No. 3548 (Ont. C.A.) at para. 39, 46-83; Leave denied: [2010] S.C.C.A. No. 403 (S.C.C.).
Conclusion
59
Assuming that the facts as alleged in the Fresh as Amended Statement of Claim can be established, it is not plain and
obvious that the pleading discloses no reasonable cause of action. In conclusion, the motion by the defendants to strike out the
plaintiffs' Fresh as Amended Statement of Claim is dismissed. An order shall issue accordingly.
Costs
60 If the parties cannot agree as to the costs of this motion, they may serve and file their costs outlines and written submissions
in accordance with the following timetable.
61
Counsel for the plaintiffs have until February 10, 2012 to file their costs outline and submissions, and counsel for the
defendants have until February 24, 2012 to file their costs outline and submissions. These submissions shall be no longer than
five pages each, excluding the costs outlines and excluding copies of any authorities that the parties may wish to provide.
62
To the extent that any reply submissions may be necessary, the plaintiffs have until March 2, 2012 to file such reply
submissions, which shall be no longer than two pages.
Motion dismissed.
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2006 CarswellOnt 400
Ontario Superior Court of Justice
Ferrostaal Metals Ltd. v. Cameron
2006 CarswellOnt 400, [2006] O.J. No. 301

Ferrostaal Metals Ltd. (Plaintiff) v. John Roy Cameron, a.k.a. John
Roy Cameron Jr., a.k.a. John R. Cameron, a.k.a. John Cameron, Scott
and Pichelli Limited, I its capacity as trustee of the estate of John
Royal Cameron, a bankrupt, Stella M. Cameron, a.k.a. Stella Cameron,
a.k.a. Stella M. Zanatta, a.k.a. Stella Zanatta, et al. (Defendants)
Cumming J.
Heard: January 27, 2006
Judgment: January 27, 2006
Docket: 02-CL-4530
Counsel: Jonathan F. Lancaster for Plaintiff
Andrea M. Hubas for Defendants, Diane Azzopardi, Frank Azzopardi
Cumming J.:
The Motion
1
The defendants Angelo Azzopardi and Diane Azzopardi (the "Azzopardis") bring a motion under Rules 21.01(1)(b) and
25.11 to strike the plaintiff's claim as against them on the basis of disclosing no reasonable case of action.
Background
2
The plaintiff Ferrostaal Metals Ltd. ("Ferrostaal") has brought an action against the defendants alleging, inter alia, fraud
on the part of the primary defendant, John Cameron. It is further alleged that Mr. Cameron and his co-defendant spouse, Stella
Cameron, purported to grant a second mortgage to the allegedly non-arms length defendant SAG Maintenance Services Ltd.
("SAG") on a property they owned, to prejudice Ferrostaal.
3
On May 8, 2003, SAG purported to assign its mortgage to the Azzopardis. It is alleged the Azzopardis are business
acquaintances of the defendant Stephen Gauci, the principal of SAG,
4
It is alleged (paras. 22 and 22.5 of the Amended Amended Amended Statement of Claim) that the Azzopardis took the
assignment of the SAG mortgage with knowledge of the underlying improper purposes and circumstances of that mortgage. A
conspiracy is alleged (paras 22.2 and 22.6) as between SAG, Mr. Gauci and Mr. and Mrs. Cameron to prejudice the rights of
Ferrostaal. It is further alleged the purported assignment of the SAG mortgage was an attempt to defeat the rights of Ferrostaal
through Ferrostaal being unable to collect upon any judgment
Disposition
5 In my view, and I so find, this motion is to be dismissed. The only issue is the sufficiency in law of the pleading attached.
A pleading will not be struck out unless it is "plain and obvious" that it discloses no cause of action. See, e.g. Hunt v. T & N
plc, [1990] 2 S.C.R. 959 (S.C.C.).

1

6

The Azzopardis submit the plaintiff's pleading does not allege they were part of the alleged conspiracy.

7 It is not plain and obvious that the pleading in issue does not disclose a reasonable cause of action. The pleading is sufficient
in that it claims the Azzopardis became parties to the Cameron/SAG conspiracy by knowing its circumstances and participating
in an attempt to cover-up the conspiracy, thereby continuing that conspiracy.
8

In order to be liable for conspiracy, the conspirators need not all join at the same time, nor need they have exactly the same

aim in mind See Anthony M. Dugdale and Michael A. Jones, Clerk and Lindsell on Torts, 19 th ed. 2006, p. 1613, para. 25-120;
Bird v. O'Neal, [1960] A.C. 907 (Eng. C.A.), at 920-921 per Lord Tucker (J.C.P.C.); Copeland-Chatterson Co. v. Business
Systems Ltd., [1906] O.J. No. 175 (Ont. H.C.) at para. 7.
9 If it is established as alleged that the Azzopardis joined the Cameron/SAG conspiracy by taking steps in execution thereof
through the purported assignment of the SAG mortgage, the Azzopardis could not extricate themselves without taking definite
steps to absolve themselves of the continuing acts. See Claiborne Industries Ltd. v. National Bank of Canada (1989), 59 D.L.R.
(4th) 533 (Ont. C.A.), at 548 -549 per Carthy J.A..
10
Moreover, the pleading is clear, at the least, in alleging that the Azzopardis acted after the fact of the conspiracy to aid
and abet the conspiracy to prejudice the plaintiff in recovering from the conspirators.
11 The tort of conspiracy is not fixed and how the law might treat complex or novel applications is properly to be developed
at a trial and not at a pleadings stage. Abramovic v. Canadian Pacific Ltd. (1991), 6 O.R. (3d) 1 (Ont. C.A.), at 8 -9
12
The Azzopardis submit that in all events the plaintiff has not suffered any damage by their taking an assignment of the
SAG mortgage because they have now re-assigned the mortgage to SAG.
13
However, if the Azzopardis have incurred liability to Ferrostaal because of their participation in the assignment of the
SAG mortgage, such liabilities upon having accrued, are not absolved simply through a re-assignment. Obligations are not
assignable; Goodyear Canada Inc. v. Burnhamthorpe Square Inc. (1998), 166 D.L.R. (4th) 625 (Ont. C.A.) at para. 28.
14
Moreover, one can envision the possibility of a court fashioning an actionable wrong in tort for being an accessory after
the fact in aid of an unlawful conspiracy with an award of punitive damages even if damages are otherwise nominal.
15

For the reasons given the motion is dismissed.

Costs
16 Submissions have been made as to costs. I fix the costs of the plaintiff on a partial indemnity basis at $2,500.00 plus GST
and disbursements. I order the moving party Azzopardis to pay the plaintiff such costs within 30 days.
Motion dismissed.
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Peter Grant and Grant Forest Products Inc. (Appellants/Respondents on
cross-appeal) v. Torstar Corporation, Toronto Star Newspapers Limited,
Bill Schiller, John Honderich and Mary Deanne Shears (Respondents/
Appellants on cross-appeal) and Ottawa Citizen, Canadian Newspaper
Association, Ad IDEM/Canadian Media Lawyers' Association, RTNDA
Canada/Association of Electronic Journalists, Magazines Canada, Canadian
Association of Journalists, Canadian Journalists for Free Expression, Writers'
Union of Canada, Professional Writers Association of Canada, Book and
Periodical Council, PEN Canada, Canadian Broadcasting Corporation,
Canadian Civil Liberties Association and Danno Cusson (Interveners)
McLachlin C.J.C., Binnie, LeBel, Deschamps, Fish, Abella, Charron, Rothstein, Cromwell JJ.
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Judgment: December 22, 2009 *
Docket: 32932
Proceedings: affirming Grant v. Torstar Corp. (2008), 61 C.C.L.T. (3d) 195, 2008 CarswellOnt 7155, 2008 ONCA 796, 92 O.R.
(3d) 561, 243 O.A.C. 120, 301 D.L.R. (4th) 129, 71 C.P.R. (4th) 352 (Ont. C.A.); additional reasons at Grant v. Torstar Corp.
(2008), 2008 ONCA 853, 2008 CarswellOnt 7621, 62 C.C.L.T. (3d) 34 (Ont. C.A.)
Counsel: Peter A. Downard, Catherine M. Wiley, Dawn K. Robertson, for Appellants / Respondents on Cross-Appeal
Paul B. Schabas, Erin Hoult, Iris Fischer, for Respondents / Appellants on Cross-Appeal
Richard G. Dearden, Wendy J. Wagner, for Intervener, the Ottawa Citizen
Brian MacLeod Rogers, Blair Mackenzie, for Interveners, the Canadian Newspaper Association, Ad IDEM/Canadian Media
Lawyers' Association, RTNDA Canada/Association of Electronic Journalists, Magazines Canada, Canadian Association of
Journalists, Canadian Journalists, for Free Expression, Writers' Union of Canada, Professional Writers Association of Canada,
Book and Periodical Council and PEN Canada
Daniel J. Henry, for Intervener, the Canadian Broadcasting Corporation
Patricia D.S. Jackson, Andrew E. Bernstein, Jennifer A. Conroy, for Intervener, the Canadian Civil Liberties Association
Ronald F. Caza, Jeff Saikaley, for Intervener, Danno Cusson
McLachlin C.J.C.:
I. Introduction
1
Freedom of expression is guaranteed by s. 2(b) of the Canadian Charter of Rights and Freedoms. It is essential to the
functioning of our democracy, to seeking the truth in diverse fields of inquiry, and to our capacity for self-expression and
individual realization.

1

2
But freedom of expression is not absolute. One limitation on free expression is the law of defamation, which protects
a person's reputation from unjustified assault. The law of defamation does not forbid people from expressing themselves. It
merely provides that if a person defames another, that person may be required to pay damages to the other for the harm caused
to the other's reputation. However, if the defences available to a publisher are too narrowly defined, the result may be "libel
chill", undermining freedom of expression and of the press.
3 Two conflicting values are at stake — on the one hand freedom of expression and on the other the protection of reputation.
While freedom of expression is a fundamental freedom protected by s. 2(b) of the Charter, courts have long recognized that
protection of reputation is also worthy of legal recognition. The challenge of courts has been to strike an appropriate balance
between them in articulating the common law of defamation. In this case, we are asked to consider, once again, whether this
balance requires further adjustment.
4
Peter Grant and his company Grant Forest Products Inc. ("GFP") sued the Toronto Star in defamation for an article the
newspaper published on June 23, 2001, concerning a proposed private golf course development on Grant's lakefront estate. The
story aired the views of local residents who were critical of the development's environmental impact and suspicious that Grant
was exercising political influence behind the scenes to secure government approval for the new golf course. The reporter, an
experienced journalist named Bill Schiller, attempted to verify the allegations in the article, including asking Grant for comment,
which Grant chose not to provide. The article was published, and Grant brought this libel action.
5 The trial proceeded with judge and jury. The jury found the respondents (the "Star defendants") liable and awarded general,
aggravated and punitive damages totalling $1.475 million.
6 The Star defendants argue that what happened in this trial shows that something is wrong with the traditional law of libel:
a journalist or publisher who diligently tries to verify a story on a matter of public interest before publishing it can still be held
liable in defamation for massive damages, simply because the journalist cannot prove to the court that all of the story was true
or bring it within one of the "privileged" categories exempted from the need to prove truth. This state of the law, they argue,
unduly curbs free expression and chills reporting on matters of public interest, depriving the public of information it should
have. The Star defendants ask this Court to revise the defences available to journalists to address these criticisms, following
the lead of courts in the United States and England. Mr. Grant and his corporation, for their part, argue that the common law
now strikes the proper balance and should not be changed.
7
For the reasons that follow, I conclude that the common law should be modified to recognize a defence of responsible
communication on matters of public interest. In view of this new defence, as well as errors in the jury instruction on fair
comment, a new trial should be ordered.
II. Facts
8
Peter Grant owns and operates a successful forestry business, GFP, in Northern Ontario. GFP's executive offices and
Grant's home are located on a lakefront estate on the Twin Lakes near New Liskeard, Ontario. In the mid-1990s, Grant decided
to build a private three-hole golf course on the property, which he named Frog's Breath. In 1998, he began to host an annual
charitable golf tournament and decided to expand the course to nine holes. For this he needed to purchase some adjacent Crown
land and secure various government approvals.
9 Neighbouring cottagers and local residents opposed the development, citing environmental impact on the lake and qualityof-life concerns. They sent letters of objection to the Ontario Ministry of Natural Resources ("MNR"), which had the ultimate
say on approving Grant's plan, and retained an environmental consultant who evaluated the plan. The consultant substantiated
their fears of a detrimental impact on the lake and its surroundings, disputing the positive claims made by Grant's own experts.
10
On January 13, 2001, the Hudson Lakes Association ("HLA") held a public meeting at which Grant's representatives
explained the proposal and tried to assuage local concerns. Suspicion about the integrity of the approval process was already
widespread, however. Grant was a long-time supporter of the Ontario Progressive Conservative Party, and a personal friend of
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Mike Harris, who was then the premier of the province. While he endeavoured to maintain a low public profile, his wealth and
close ties to the government attracted the notice of watchers of the Ontario business and political scene.
11
Coincidentally, on the same day as the HLA's public meeting on the Grant development, the Toronto Star had published
an article by veteran reporter Bill Schiller headlined "Slicing through the rules: Genesis of a land deal — How Harris friends
overcame fish habitat controls to build their dream". The article told of how another of Harris' friends, Peter Minogue, had
withstood MNR objections and secured approval for a golf course and resort development called Osprey Links after complaining
at "political levels" about the delay. Though Peter Grant had nothing to do with the Osprey Links development, the reports of
political interference in the approval of a comparable development also involving a Harris friend heightened local concerns and
was the subject of much discussion at the HLA public meeting.
12
A representative of the MNR was on hand at the meeting to assure the residents that the approval would go through
normal bureaucratic channels and that no final decision had yet been made. But given the appearance of the Osprey Links article
that very day, this assurance was not well received by the assembled group. One resident, holding up the newspaper, demanded
to know "whether, given today's article in the Toronto Star, the final answer will come from North Bay or Queen's Park". In
other words, whether the decision would be made by Ministry bureaucrats themselves or by their political masters in Toronto.
Another resident expressed the concern that approval might already be a "done deal".
13
Dr. Lorrie Clark, a professor of English at Trent University in Peterborough who has a cottage on the Twin Lakes,
attended the meeting. Following the meeting, Clark sent Bill Schiller an email advising him that the Osprey Links story had "hit
New Liskeard like a bombshell" and that the similarities between Osprey Links and the events surrounding Grant's golf course
development were "extraordinary". She explained the situation giving rise to the public meeting and described the sentiments
of local cottagers in the following manner:
Basically, the situation is this: Peter Grant, multimillionaire owner of Grant Forest Products in Englehart and Mike Harris
supporter and crony, is trying to buy 40 acres of Crown Land behind his "cottage" on Twin Lakes, just west of New
Liskeard, for a private golf course.... Everyone thinks it's a done deal, because of Grant's influence (he employs 10,000
people in Northern Ontario) but most of all his Mike Harris ties....
There has been a constant sense from the beginning that this is, as one cottager put it last night, "a done deal," and that
nothing we can do to stop a development that is NOT in the public interest — but obviously only a very private one —
will make any difference. Everyone suspects — although I do grant that this is perhaps all unfounded — that there may be
political pressure on the MNR people to give Mr. Grant what he wants. [A.R., vol. X, at p. 78]
Schiller received other communications from cottagers critical of Grant's proposal and suspicious of his influence. The story
captured his attention — in his words, it was a "classic public interest story" — and he decided to investigate.
14 Schiller began by examining records from Elections Ontario, which confirmed a history of large political contributions by
Grant and GFP to the provincial PC Party and Mike Harris. He then went to New Liskeard and met with several local residents.
He received information about the proposed development, listened to the residents' concerns, and learned more about Peter
Grant and his prominence in the community. He spoke with MNR representatives and collected an array of documents dealing
with the project. Schiller also attempted on several occasions to interview Grant in order to "get both sides" of the story, but was
repeatedly rebuffed. When, in June, Schiller again wrote to Grant, putting to him some of the cottagers' objections and asking
for a response, Grant's lawyer responded by threatening a libel suit.
15
In early June, the Star sent a photographer named Mike Slaughter to take photos of Grant's property for the newspaper
article. Slaughter photographed Grant's property from a canoe in the lake. He also took photos of the golf course, parking by
the side of a public road and walking a few steps on to the course in the process. Noticing the photographer and suspecting that
he was from the Star, Grant instructed an employee, Ted Webster, to go and find out who the photographer was and try to detain
him. Apparently, Grant wanted Webster to keep Slaughter there until the police responded to his trespass complaint. In any
event, Webster parked his truck on the road in front of Slaughter's car in an attempt to block him in. Slaughter nonetheless drove
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around him, narrowly missing driving into a ditch. Webster followed him in his truck, with another Grant employee joining
in the chase, but Slaughter escaped. Accounts of this event vary widely between the parties and became a significant issue at
trial. According to Grant, the event constituted an egregious trespass by the Star; according to the Star, it demonstrated Grant's
ruthless desire to suppress all scrutiny, and his aggressive posture toward the press.
16
The article, headlined "Cottagers teed off over golf course — Long-time Harris backer awaits Tory nod on plan", was
finally published on June 23, 2001. Its full text is reproduced in full in the Appendix to these reasons. (Two follow-up articles
were also published, but they are not the subject of this action.) The June 23 article detailed Grant's ties to Harris and the PC
Party, explained the background to the controversy and gave voice to the cottagers' concerns over the development itself and the
possibility of political interference. It noted that Grant had refused to comment and mentioned that one of Grant's employees
had "tried to drive the photographer's vehicle off a public road". The article included the following paragraph, which became
the centerpiece of this litigation:
"Everyone thinks it's a done deal because of Grant's influence — but most of all his Mike Harris ties," says Lorrie Clark,
who owns a cottage on Twin Lakes.
All in all, the article gave greater credence and prominence to the cottagers' side of the story than to Grant's. It did not paint
Grant in a flattering light. However, its constituent facts were largely true, depending on whether the quote from Dr. Clark that
"[e]veryone thinks it's a done deal" is seen as a statement of fact or opinion — a matter to which I will return.
17 As promised, Grant and GFP sued Schiller, the Star and affiliates of the paper, and Lorrie Clark. Dr. Clark settled before
trial.
III. Judicial History
A. Superior Court of Justice (Rivard J. sitting with a jury)
18
At trial, the principal focus was on the "done deal" statement attributed to Dr. Clark, which the plaintiffs said contained
the core of the article's defamatory import. The plaintiffs contended that the article effectively accused Grant of improperly
using his influence to obtain government favours. The defendants countered that the article simply aired the real and legitimate
concerns of local residents without actually levelling any allegation of impropriety against Grant.
19
In the alternative, the defendants, relying on recent English jurisprudence, argued that an expanded qualified privilege
defence based on a concept of public interest responsible journalism should apply. Without rejecting the possibility of such
expansion, the trial judge ruled that the defence would not apply in these circumstances because the story was primarily one
of local import and had a "very negative tone".
20
Accordingly, the case went to the jury essentially on the defences of truth and fair comment. The jury rejected these
defences and awarded the plaintiffs general, aggravated and punitive damages totalling $1.475 million. Punitive damages alone
were assessed at $1 million.
B. Court of Appeal for Ontario (Rosenberg, Feldman and Simmons JJ.A.) (2008 ONCA 796, 92 O.R. (3d) 561 (Ont. C.A.))
21 Fortified by the intervening decision of the Ontario Court of Appeal in Cusson v. Quan, 2007 ONCA 771, 231 O.A.C. 277
(Ont. C.A.) (reasons on appeal in this Court released concurrently; Cusson v. Quan, 2009 SCC 62 (S.C.C.)), which recognized a
new defence of responsible journalism, the Star defendants appealed the jury verdict on both liability and quantum of damages.
22 Writing for the Court of Appeal, Feldman J.A. affirmed the new responsible journalism defence elaborated in Quan, and
concluded that the trial judge had erred in failing to leave this defence with the jury. Feldman J.A. held that the trial judge had
applied an inappropriately narrow conception of the public interest: he should have found as a matter of law that the subject of
the article was in the public interest and gone on to assess responsibility on that basis. On the issue of responsibility, Feldman
J.A. took the view that the trial judge had inaccurately downplayed the extent to which Schiller actually attempted to verify
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the allegations. She also held that the jury should have been required to answer a preliminary question as to the meaning of the
statement, since it could be interpreted in different ways.
23
On the defence of fair comment, Feldman J.A. identified additional problems with the trial judge's charge to the jury.
Because the trial took place prior to this Court's decision in Simpson v. Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.),
the trial judge understandably instructed the jury that a fair comment must be one that a "fair-minded" person could hold — a
proviso that was rejected in Simpson. Further, on the issue of malice which defeats fair comment, the trial judge instructed the
jury that the key question was Schiller's honest belief in the defamatory statements, the "done deal" remark chief among them.
But, as Feldman J.A. noted, this comment was attributed to Dr. Clark. Schiller's honest belief in it could only be relevant if he
had adopted it as his own. This confusion meant that the jury may have found malice on improper grounds.
24

Concluding that the jury instructions were flawed, the Court of Appeal ordered a new trial.

25
Mr. Grant and his corporation appeal to this Court to reinstate the jury verdict. The Star defendants cross-appeal, asking
the Court to apply the new defence in this case and dismiss the action. In the alternative, they ask the Court to dismiss the
action on the basis of fair comment.
IV. Issues
26
While both fair comment and public interest responsible communication remain live issues on appeal, the principal
legal question before us is whether the protection accorded to factual statements published in the public interest should be
strengthened and, if so, how. This suggests the following analytical framework:
1. Should the common law provide a defence based on responsible communication in the public interest?
2. If so, what are the elements of the new defence?
3. If so, what procedures should apply? In particular, what are the respective roles of the judge and jury?
4. Application to the case at bar
(a) Fair comment
(b) Responsible communication
V. Analysis
A. Should the Common Law Provide a Defence Based on Responsible Communication in the Public Interest?
27

I will first examine the current law, and then consider the arguments for and against change.

(1) The Current Law
28
A plaintiff in a defamation action is required to prove three things to obtain judgment and an award of damages: (1)
that the impugned words were defamatory, in the sense that they would tend to lower the plaintiff's reputation in the eyes of a
reasonable person; (2) that the words in fact referred to the plaintiff; and (3) that the words were published, meaning that they
were communicated to at least one person other than the plaintiff. If these elements are established on a balance of probabilities,
falsity and damage are presumed, though this rule has been subject to strong criticism: see, e.g., R. A. Smolla, "Balancing
Freedom of Expression and Protection of Reputation Under Canada's Charter of Rights and Freedoms", in D. Schneiderman,
ed., Freedom of Expression and the Charter (1991), 272, at p. 282. (The only exception is that slander requires proof of special
damages, unless the impugned words were slanderous per se: R. E. Brown, The Law of Defamation in Canada (2nd ed. (looseleaf)), vol. 3, at pp. 25-2 and 25-3.) The plaintiff is not required to show that the defendant intended to do harm, or even that
the defendant was careless. The tort is thus one of strict liability.
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29 If the plaintiff proves the required elements, the onus then shifts to the defendant to advance a defence in order to escape
liability.
30 Both statements of opinion and statements of fact may attract the defence of privilege, depending on the occasion on which
they were made. Some "occasions", like Parliamentary and legal proceedings, are absolutely privileged. Others, like reference
letters or credit reports, enjoy "qualified" privilege, meaning that the privilege can be defeated by proof that the defendant
acted with malice: see Horrocks v. Lowe (1974), [1975] A.C. 135 (U.K. H.L.). The defences of absolute and qualified privilege
reflect the fact that "common convenience and welfare of society" sometimes requires untrammelled communications: Toogood
v. Spyring (1834), 1 Cr. M & R. 181, 149 E.R. 1044 (Eng. Exch.), at p. 1050, per Parke B. The law acknowledges through
recognition of privileged occasions that false and defamatory expression may sometimes contribute to desirable social ends.
31 In addition to privilege, statements of opinion, a category which includes any "deduction, inference, conclusion, criticism,
judgment, remark or observation which is generally incapable of proof" (Ross v. N.B.T.A., 2001 NBCA 62, 201 D.L.R. (4th) 75
(N.B. C.A.), at para. 56, cited in Simpson, at para. 26), may attract the defence of fair comment. As reformulated in Simpson,
at para. 28, a defendant claiming fair comment must satisfy the following test: (a) the comment must be on a matter of public
interest; (b) the comment must be based on fact; (c) the comment, though it can include inferences of fact, must be recognisable
as comment; (d) the comment must satisfy the following objective test: could any person honestly express that opinion on the
proved facts?; and (e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves
that the defendant was actuated by express malice. Simpson expanded the fair comment defence by changing the traditional
requirement that the opinion be one that a "fair-minded" person could honestly hold, to a requirement that it be one that "anyone
could honestly have expressed" (paras. 49-51), which allows for robust debate. As Binnie J. put it, "[w]e live in a free country
where people have as much right to express outrageous and ridiculous opinions as moderate ones" (para. 4).
32
Where statements of fact are at issue, usually only two defences are available: the defence that the statement was
substantially true (justification); and the defence that the statement was made in a protected context (privilege). The issue in this
case is whether the defences to actions for defamatory statements of fact should be expanded, as has been done for statements
of opinion, in recognition of the importance of freedom of expression in a free society.
33 To succeed on the defence of justification, a defendant must adduce evidence showing that the statement was substantially
true. This may be difficult to do. A journalist who has checked sources and is satisfied that a statement is substantially true
may nevertheless have difficulty proving this in court, perhaps years after the event. The practical result of the gap between
responsible verification and the ability to prove truth in a court of law on some date far in the future, is that the defence of
justification is often of little utility to journalists and those who publish their stories.
34
If the defence of justification fails, generally the only way a publisher can escape liability for an untrue defamatory
statement of fact is by establishing that the statement was made on a privileged occasion. However, the defence of qualified
privilege has seldom assisted media organizations. One reason is that qualified privilege has traditionally been grounded in
special relationships characterized by a "duty" to communicate the information and a reciprocal "interest" in receiving it. The
press communicates information not to identified individuals with whom it has a personal relationship, but to the public at large.
Another reason is the conservative stance of early decisions, which struck a balance that preferred reputation over freedom of
expression. In a series of judgments written by Cartwright J. (as he then was), this Court refused to grant the communications
media any special status that might have afforded them greater access to the privilege: Tucker v. Douglas (1951), [1952] 1
S.C.R. 275 (S.C.C.); Globe & Mail Ltd. v. Boland, [1960] S.C.R. 203 (S.C.C.); Banks v. Globe & Mail (The), [1961] S.C.R.
474 (S.C.C.); Jones v. Bennett (1968), [1969] S.C.R. 277 (S.C.C.).
35 In recent decades courts have begun to moderate the strictures of qualified privilege, albeit in an ad hoc and incremental
way. When a strong duty and interest seemed to warrant it, they have on occasion applied the privilege to publications to the
world at large. For example, in suits against politicians expressing concerns to the electorate about the conduct of other public
figures, courts have sometimes recognized that a politician's "duty to ventilate" matters of concern to the public could give rise
to qualified privilege: Parlett v. Robinson (1986), 5 B.C.L.R. (2d) 26 (B.C. C.A.), at p. 39.
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36 In the last decade, this recognition has sometimes been extended to media defendants. For example, in Grenier v. Southam
Inc., [1997] O.J. No. 2193 (Ont. C.A.), the Ontario Court of Appeal (in a brief endorsement) upheld a trial judge's finding that
the defendant media corporation had a "social and moral duty" to publish the article in question. Other cases have adopted the
view that qualified privilege is available to media defendants, provided that they can show a social or moral duty to publish the
information and a corresponding public interest in receiving it: Leenen v. Canadian Broadcasting Corp. (2000), 48 O.R. (3d)
656 (Ont. S.C.J.), at p.695, aff'd (2001), 54 O.R. (3d) 612 (Ont. C.A.), and Young v. Toronto Star Newspapers Ltd. (2003), 66
O.R. (3d) 170 (Ont. S.C.J.), aff'd (2005), 77 O.R. (3d) 680 (Ont. C.A.).
37
Despite these tentative forays, the threshold for privilege remains high and the criteria for reciprocal duty and interest
required to establish it unclear. It remains uncertain when, if ever, a media outlet can avail itself of the defence of qualified
privilege.
(2) The Case for Changing the Law
38
Two related arguments are presented in support of broadening the defences available to public communicators, such as
the press, in reporting matters of fact.
39
The first argument is grounded in principle. It asserts that the existing law is inconsistent with the principle of freedom
of expression as guaranteed by s. 2(b) of the Charter. In the modern context, it is argued, the traditional rule has a chilling
effect that unjustifiably limits reporting facts, and strikes a balance too heavily weighted in favour of protection of reputation.
While the law should provide redress for baseless attacks on reputation, defamation lawsuits, real or threatened, should not be
a weapon by which the wealthy and privileged stifle the information and debate essential to a free society.
40 The second argument is grounded in jurisprudence. This argument points out that many foreign common law jurisdictions
have modified the law of defamation to give more protection to the press, in recognition of the fact that the traditional rules
inappropriately chill free speech. While different countries have taken different approaches, the trend is clear. Recent Canadian
cases, most notably the decision of the Ontario Court of Appeal in Quan, have affirmed this trend. The time has arrived, it is
argued, for this Court to follow suit.
a) The Argument From Principle
41 The fundamental question of principle is whether the traditional defences for defamatory statements of fact curtail freedom
of expression in a way that is inconsistent with Canadian constitutional values. Does the existing law strike an appropriate
balance between two values vital to Canadian society — freedom of expression on the one hand, and the protection of individuals'
reputations on the other? As Binnie J. stated in Simpson, "An individual's reputation is not to be treated as regrettable but
unavoidable road kill on the highway of public controversy, but nor should an overly solicitous regard for personal reputation
be permitted to 'chill' freewheeling debate on matters of public interest" (para. 2).
42 Freedom of expression and respect for vigorous debate on matters of public interest have long been seen as fundamental
to Canadian democracy. Many years before the Charter this Court, in the Reference re Alberta Legislation, [1938] S.C.R. 100
(S.C.C.), per Duff C.J., suggested that the Canadian Constitution contained an implied right of free expression on political
matters. That principle, affirmed in cases like Saumur v. Quebec (City), [1953] 2 S.C.R. 299 (S.C.C.), and Switzman v. Elbling,
[1957] S.C.R. 285 (S.C.C.), has stood the test of time.
43
In 1982, the Charter, through s. 2(b), confirmed and expanded constitutional protection for free expression, specifically
extending it to the press: "Everyone has ... freedom of thought, belief, opinion and expression, including freedom of the press
and other media of communication".
44
The constitutional status of freedom of expression under the Charter means that all Canadian laws must conform to it.
The common law, though not directly subject to Charter scrutiny where disputes between private parties are concerned, may
be modified to bring it into harmony with the Charter. As Cory J. put it in Hill v. Church of Scientology of Toronto, [1995] 2
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S.C.R. 1130 (S.C.C.), at para. 97, "Charter values, framed in general terms, should be weighed against the principles which
underlie the common law. The Charter values will then provide the guidelines for any modification to the common law which
the court feels is necessary".
45
The argument that the Charter requires modification of Canadian defamation law was considered in Hill. Writing for a
unanimous Court on this point, Cory J. declined to adopt the American "actual malice" rule from New York Times Co. v. Sullivan,
376 U.S. 254 (U.S. Ala. 1964), which provides immunity for defamation of public officials except where malice is shown. Cory
J. did, however, undertake a modest expansion of the recognized qualified privilege for reports on judicial proceedings.
46 While Hill stands for a rejection of the Sullivan approach and an affirmation of the common law of defamation's general
conformity with the Charter, it does not close the door to further changes in specific rules and doctrines. As Iacobucci J. observed
in R. v. Salituro, [1991] 3 S.C.R. 654 (S.C.C.), at p. 670, "[j]udges can and should adapt the common law to reflect the changing
social, moral and economic fabric of the country". It is implicit in this duty that the courts will, from time to time, take a fresh
look at the common law and re-evaluate its consistency with evolving societal expectations through the lens of Charter values.
47 The guarantee of free expression in s. 2(b) of the Charter has three core rationales, or purposes: (1) democratic discourse;
(2) truth-finding; and (3) self-fulfillment: Irwin Toy Ltd. c. Québec (Procureur général), [1989] 1 S.C.R. 927 (S.C.C.), at p.976.
These purposes inform the content of s. 2(b) and assist in determining what limits on free expression can be justified under s. 1.
48
First and foremost, free expression is essential to the proper functioning of democratic governance. As Rand J. put it,
"government by the free public opinion of an open society ... demands the condition of a virtually unobstructed access to and
diffusion of ideas": Switzman, at p. 306.
49
Second, the free exchange of ideas is an "essential precondition of the search for truth": R. v. Keegstra, [1990] 3 S.C.R.
697 (S.C.C.), at p. 803, per McLachlin J. This rationale, sometimes known as the "marketplace of ideas", extends beyond the
political domain to any area of debate where truth is sought through the exchange of information and ideas. Information is
disseminated and propositions debated. In the course of debate, misconceptions and errors are exposed. What withstands testing
emerges as truth.
50
Third, free expression has intrinsic value as an aspect of self-realization for both speakers and listeners. As the majority
observed in Irwin Toy, at p. 976, "the diversity in forms of individual self-fulfillment and human flourishing ought to be
cultivated in an essentially tolerant, indeed welcoming, environment not only for the sake of those who convey a meaning, but
also for the sake of those to whom it is conveyed".
51
Of the three rationales for the constitutional protection of free expression, only the third, self-fulfillment, is of dubious
relevance to defamatory communications on matters of public interest. This is because the plaintiff's interest in reputation may
be just as worthy of protection as the defendant's interest in self-realization through unfettered expression. We are not talking
here about a direct prohibition of expression by the state, in which the self-fulfillment potential of even malicious and deceptive
expression can be relevant (R. v. Zundel, [1992] 2 S.C.R. 731 (S.C.C.)), but rather a means by which individuals can hold one
another civilly accountable for what they say. Charter principles do not provide a licence to damage another person's reputation
simply to fulfill one's atavistic desire to express oneself.
52
By contrast, the first two rationales for free expression squarely apply to communications on matters of public interest,
even those which contain false imputations. The first rationale, the proper functioning of democratic governance, has profound
resonance in this context. As held in Simpson, freewheeling debate on matters of public interest is to be encouraged, and must
not be thwarted by "overly solicitous regard for personal reputation" (para. 2). Productive debate is dependent on the free flow
of information. The vital role of the communications media in providing a vehicle for such debate is explicitly recognized in
the text of s. 2(b) itself: "freedom of thought, belief, opinion and expression, including freedom of the press and other media
of communication" (emphasis added).
53
Freedom does not negate responsibility. It is vital that the media act responsibly in reporting facts on matters of public
concern, holding themselves to the highest journalistic standards. But to insist on court-established certainty in reporting on
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matters of public interest may have the effect of preventing communication of facts which a reasonable person would accept as
reliable and which are relevant and important to public debate. The existing common law rules mean, in effect, that the publisher
must be certain before publication that it can prove the statement to be true in a court of law, should a suit be filed. Verification
of the facts and reliability of the sources may lead a publisher to a reasonable certainty of their truth, but that is different from
knowing that one will be able to prove their truth in a court of law, perhaps years later. This, in turn, may have a chilling effect
on what is published. Information that is reliable and in the public's interest to know may never see the light of day.
54
The second rationale — getting at the truth — is also engaged by the debate before us. Fear of being sued for libel
may prevent the publication of information about matters of public interest. The public may never learn the full truth on the
matter at hand.
55 Against this, it is argued that false statements cannot advance the purposes of s. 2(b). This contention, however, is belied
by the fact the existing defence of privilege concedes: sometimes the public interest requires that untrue statements should be
granted immunity, because of the importance of robust debate on matters of public interest (e.g. Parliamentary privilege), or the
importance of discussion and disclosure as a means of getting at the truth (e.g. police reports, employment recommendations).
56
The argument also overlooks the fact that the Charter's s. 2(b) protection is not confined to statements that a person can
ultimately prove are true. As Professor Boivin puts it:
Those who argue that false and defamatory publications have a weak claim to Charter protection omit to mention that
it is only at trial, usually several years after publication, that a trier of fact determines whether a defence of justification
is well founded. Moreover, it is only then that the defamatory nature of the publication is assessed. Surely freedom of
expression encompasses more than statements which, after the fact, are either proven factually accurate or do not injure
someone's reputation.
[Emphasis added.]
(Denis W. Boivin, "Accommodating Freedom of Expression and Reputation in the Common Law of Defamation" (1997),
22 Queen's L.J. 229, at p. 270.)
57
I conclude that media reporting on matters of public interest engages the first and second rationales of the freedom of
expression guarantee in the Charter. The statement in Hill (at para. 106) that "defamatory statements are very tenuously related
to the core values which underlie s. 2(b)" must be read in the context of that case. It is simply beyond debate that the limited
defences available to press-related defendants may have the effect of inhibiting political discourse and debate on matters of
public importance, and impeding the cut and thrust of discussion necessary to discovery of the truth.
58 This brings me to the competing value: protection of reputation. Canadian law recognizes that the right to free expression
does not confer a licence to ruin reputations. In assessing the constitutionality of the Criminal Code's defamatory libel provisions,
for example, the Court has affirmed that "[t]he protection of an individual's reputation from wilful and false attack recognizes
both the innate dignity of the individual and the integral link between reputation and the fruitful participation of an individual in
Canadian society": R. v. Lucas, [1998] 1 S.C.R. 439 (S.C.C.), per Cory J., at para. 48. This applies both to private citizens and
to people in public life. People who enter public life cannot reasonably expect to be immune from criticism, some of it harsh
and undeserved. But nor does participation in public life amount to open season on reputation.
59
Related to the protection of reputation is a concern for personal privacy. This Court has recognized that protection
of personal privacy is "intimately related" to the protection of reputation: Hill, at para. 121. While in other contexts privacy
protection has been recognized as "essential for the well-being of the individual" (R. v. Dyment, [1988] 2 S.C.R. 417 (S.C.C.),
at p. 427, per La Forest J.) and "an essential component of what it means to be 'free'" (R. v. O'Connor, [1995] 4 S.C.R. 411
(S.C.C.), at para. 113, per L'Heureux-Dubé J.), it does not figure prominently in defamation jurisprudence. One reason for this
is that defamation law is concerned with providing recourse against false injurious statements, while the protection of privacy
typically focuses on keeping true information from the public gaze. Legislation in several provinces provides a separate cause
of action for the violation of privacy: see Privacy Act, R.S.B.C. 1996, c. 373, s. 1(1); The Privacy Act, R.S.S. 1978, c. P-24, s. 2;
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The Privacy Act, R.S.M. 1987, c. P125, s. 2(1); Privacy Act, R.S.N.L. 1990, c. P-22, s. 3. This said, protection of privacy may
be a factor complementing the protection of reputation in the development of defamation law (see paras. 102 and 111 below).
60 The Grant appellants argue that a defence based on the conduct of the defendant devalues the plaintiff's ability to vindicate
reputation. A plaintiff's concern, it is said, is with the falsity of the libel, not the responsibility of the journalistic practices that led
to its publication. To the extent that a revised defence shifts the focus of the litigation from the truth or falsity of the defamatory
statements to the diligence of the defendant in verifying them, the plaintiff's very reason for bringing the suit is obscured.
61 The answer to this argument lies in the fact that a balanced approach to libel law properly reflects both the interests of the
plaintiff and the defendant. The law must take due account of the damage to the plaintiff's reputation. But this does not preclude
consideration of whether the defendant acted responsibly, nor of the social value to a free society of debate on matters of public
interest. I agree with Sharpe J.A. that the partial shift of focus involved in considering the responsibility of the publisher's
conduct is an "acceptable price to pay for free and open discussion" (Quan, C.A. reasons, at para. 142).
62 The protection offered by a new defence based on conduct is meaningful for both the publisher and those whose reputations
are at stake. If the publisher fails to take appropriate steps having regard to all the circumstances, it will be liable. The press
and others engaged in public communication on matters of public interest, like bloggers, must act carefully, having regard to
the injury to reputation that a false statement can cause. A defence based on responsible conduct reflects the social concern that
the media should be held accountable through the law of defamation. As Kirby P. stated in Ballina Shire Council v. Ringland
(1994), 33 N.S.W.L.R. 680 (New South Wales Sup. Ct.), at p. 700: "The law of defamation is one of the comparatively few
checks upon [the media's] great power". The requirement that the publisher of defamatory material act responsibly provides
accountability and comports with the reasonable expectations of those whose conduct brings them within the sphere of public
interest. People in public life are entitled to expect that the media and other reporters will act responsibly in protecting them from
false accusations and innuendo. They are not, however, entitled to demand perfection and the inevitable silencing of critical
comment that a standard of perfection would impose.
63
It is also argued that a defence based on the conduct of the defendant may lead to costly and lengthy litigation over
questions of journalistic practice about which claimants can have no advance knowledge: see Andrew T. Kenyon, "Lange and
Reynolds Qualified Privilege: Australian and English Defamation Law and Practice" (2004), 28 Melb. U. L. Rev. 406, at p. 425.
Of the relevant factors (see discussion of Reynolds below, at paras. 69-71) only the opportunity to respond to the allegation
prior to publication is likely to lie within the plaintiff's knowledge, making it hard for a potential plaintiff to judge the strength
of her case, it is said.
64
Again, the objection goes not so much to principle as to the particular test and procedures adopted. Whatever defence is
accepted, it must be workable and fair to both plaintiff and defendant, as discussed in greater detail below. Procedural objections,
however, do not negate the conclusion that the traditional test fails to protect reliable statements that are connected to the
democratic discourse and truth-finding rationales for freedom of expression.
65
Having considered the arguments on both sides of the debate from the perspective of principle, I conclude that the
current law with respect to statements that are reliable and important to public debate does not give adequate weight to the
constitutional value of free expression. While the law must protect reputation, the level of protection currently accorded by
the law — in effect a regime of strict liability — is not justifiable. The law of defamation currently accords no protection for
statements on matters of public interest published to the world at large if they cannot, for whatever reason, be proven to be true.
But such communications advance both free expression rationales mentioned above — democratic discourse and truth-finding
— and therefore require some protection within the law of defamation. When proper weight is given to the constitutional value
of free expression on matters of public interest, the balance tips in favour of broadening the defences available to those who
communicate facts it is in the public's interest to know.
b) The Argument on the Jurisprudence
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66
A consideration of the jurisprudence of other common law democracies favours replacing the current Canadian law
governing redress for defamatory statements of fact on matters of public interest, with a rule that gives greater scope to freedom
of expression while offering adequate protection of reputation. Different countries canvassed have taken different approaches.
Most, however, give more weight to the value of freedom of expression and robust public debate than does the traditional
Canadian approach.
67 In Sullivan, the United States Supreme Court applied the First Amendment's free speech guarantee to hold that a "public
official" cannot recover in defamation absent proof that the defendant was motivated by "actual malice", meaning knowledge
of falsity or reckless indifference to truth. In subsequent cases, the "actual malice" rule was extended to apply to all "public
figures", not only people formally involved in government or politics: Curtis Publishing Co. v. Butts, 388 U.S. 130 (U.S. Sup. Ct.
1967). Sullivan and its progeny have made it extremely difficult for anyone in the public eye to sue successfully for defamation.
In the contest between free expression and reputation protection, free expression decisively won the day.
68
Commonwealth courts have rejected the precise balance struck in Sullivan between free expression and protection of
reputation. However, the law has begun to shift in favour of broader defences for press defendants, most prominently in England,
but also in Australia (Lange v. Australian Broadcasting Corp. (1997), 145 A.L.R. 96 (Australia H.C.)), New Zealand (Lange v.
Atkinson, [1998] 3 N.Z.L.R. 427 (New Zealand C.A.) ("Lange v. Atkinson"); Lange v. Atkinson, [2000] 1 N.Z.L.R. 257 (New
Zealand P.C.) ("Lange v. Atkinson "); Lange v. Atkinson, [2000] 3 N.Z.L.R. 385 (New Zealand C.A.) ("Lange v. Atkinson No.
3")), and South Africa (Du Plessis v. De Klerk, 1996 (3) SA 850 (South Africa Constitutional Ct.); Bogoshi v. National Media
Ltd. (South Africa C.A.)).
(i) United Kingdom
69 Reynolds v. Times Newspapers Ltd., [1999] 4 All E.R. 609 (U.K. H.L.), marked a decisive departure from the traditional
pro-reputation orientation of defamation law in England. The case involved allegations of improper dealing by an Irish politician.
The House of Lords, for the first time, recognized that "freedom to disseminate and receive information on political matters
is essential to the proper functioning of the system of parliamentary democracy", (p. 621) and that the news media plays a
vital role in furthering that interest. It followed that the law of defamation should provide greater protection to publications
made on matters of public interest. A new standard was pronounced — responsible journalism. Effectively, the House of Lords
recognized a compelling duty on the press to publish such reports and a corresponding interest on the part of the public in
receiving them.
70
In order to determine whether a publication should be covered by responsible journalism, Lord Nicholls provided a list
of considerations which have come to be known as the "Reynolds factors" (at p 626):
(1) The seriousness of the allegation. The more serious the charge, the more the public is misinformed and the individual
harmed, if the allegation is not true. (2) The nature of the information, and the extent to which the subject matter is a matter
of public concern. (3) The source of the information. Some informants have no direct knowledge of the events. Some have
their own axes to grind, or are being paid for their stories. (4) The steps taken to verify the information. (5) The status of
the information. The allegation may have already been the subject of an investigation which commands respect. (6) The
urgency of the matter. News is often a perishable commodity. (7) Whether comment was sought from the plaintiff. He may
have information others do not possess or have not disclosed. An approach to the plaintiff will not always be necessary.
(8) Whether the article contained the gist of the plaintiff's side of the story. (9) The tone of the article. A newspaper can
raise queries or call for an investigation. It need not adopt allegations as statements of fact. (10) The circumstances of the
publication, including the timing.
Lord Nicholls made clear that the ultimate determination of responsibility would be a legal question for the judge, though he
allowed that any dispute of "primary fact" would be decided by the jury (p. 626).
71 Reynolds was quickly recognized as a "media-friendly" development. In practical terms, however, Reynolds only partially
succeeded in changing the landscape. The ten Reynolds factors proved difficult to apply. Some courts saw them as merely
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an illustrative list of possible considerations, while others viewed them as a complete code for what constitutes responsible
journalism. Journalists and publishers, for their part, found it difficult to anticipate what kind of conduct would satisfy the
Reynolds criteria, applied with the benefit of judicial hindsight. (See, e.g. R. L. Weaver, et al., "Defamation Law and Free
Speech: Reynolds v. Times Newspapers and the English Media" (2004), 37 Vand. J. Transnat'l L. 1255, at pp. 1303-07.) As
one commentator has observed:
... the Reynolds defence virtually never succeeded because the 10 pointers of responsible journalism were treated by
the judges as hurdles to be surmounted. The judges applied a dollop of hindsight, finding something which they, as a
responsible editor or journalist, would have done differently. The Reynolds defence spawned satellite litigation where,
often for understandable reasons, the underlying facts could not be proved and much time and money had to be spent on
analysing how the story was constructed. Anonymous sources tended to be viewed with suspicion and juries were given a
complex list of factual issues to decide, sometimes with confusing directions as to the presumption of falsity which served
to push them in the direction of disbelieving what the journalists said.
(D. Hooper, "The Importance of the Jameel Case", [2007] 18 Ent. L.R. 62, at p. 62. See also A. J. Bonnington, "Reynolds
Rides Again" (2006), 11 Comms. L. 147)
72
The House of Lords addressed this uncertainty in Jameel v. Wall Street Journal Europe SPRL (No. 3), [2006] UKHL
44, [2007] 1 A.C. 359 (Eng. H.L.). The defendant Wall Street Journal Europe had published an article, shortly after September
11, 2001, revealing that the bank accounts of certain prominent Saudi Arabian businessmen, including the plaintiff, were being
monitored for possible terrorist connections by Saudi authorities at the behest of the U.S. government, citing anonymous sources.
The tone of the article was neutral and unsensational, and the article bore the indicia of responsible journalism. Nonetheless,
the trial judge denied the defendants access to the Reynolds privilege, and the Court of Appeal upheld that denial on the sole
ground that the paper had not waited long enough to hear back from the plaintiff before running the story.
73
The House of Lords reversed the judgment of the Court of Appeal and held that the responsible journalism defence
applied. It criticized the lower courts for applying the Reynolds factors restrictively as "a series of hurdles to be negotiated by a
publisher" (para. 33, per Lord Bingham), rather than as an illustrative guide to what might constitute responsible journalism on
the facts of a given case. Given that the defence was meant to foster free expression and a free press, its requirements should
not be pitched so high as to make its availability all but illusory. The House of Lords also emphasized that the assessment of
responsible journalism is not an invitation for courts to micro-manage the editorial practices of media organizations. Rather, a
degree of deference should be shown to the editorial judgment of the players, particularly professional editors and journalists.
For instance, a court should be slow to conclude that the inclusion of a particular defamatory statement was "unnecessary" and
therefore outside the scope of the defence. As Lord Hoffmann put it:
The fact that the judge, with the advantage of leisure and hindsight, might have made a different editorial decision should
not destroy the defence. That would make the publication of articles which are, ex hypothesi, in the public interest, too
risky and would discourage investigative reporting. [para. 51]
The House of Lords also made clear that the defence is available to "anyone who publishes material of public interest in any
medium", not just journalists or media companies: Jameel, per Lord Hoffmann, at para. 54; Seaga v. Harper, [2008] UKPC
9, [2008] 1 All E.R. 965 (Jamaica P.C.).
74 Jameel has been welcomed as re-affirming the liberalizing tone of Reynolds and providing much-needed guidance for its
application: see, e.g. K. Beattie, "New Life for the Reynolds 'Public Interest Defence'? Jameel v Wall Street Journal Europe",
[2007] E.H.R.L.R. 81. But questions remain.
75
One unresolved issue is whether the new defence is a species of privilege or a distinct defence. If the former, a further
issue arises of whether it could be defeated by malice. The judges in Jameel discussed these issues but reached no consensus.
76
Another unresolved issue is the status of so-called "reportage". "Reportage" refers to defamatory statements clearly
attributed to someone other than, and not adopted by, the defendant. On one view, reportage is simply the accurate reporting
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of facts — the fact of what someone said. Such reportage is essential, the media argue, to comprehensive coverage of public
debate. Charges flung back and forth between contending factions in a dispute are themselves, it is argued, an essential part
of the story, and will be understood by the public as such. However, the reporting of defamatory statements is barred by the
"repetition rule" of defamation law, which holds that someone who repeats a defamatory statement is no less liable than the
person who originated it. Recent cases suggest that this rule has been attenuated in the context of actions brought against media
outlets, although whether as a distinct defence or as one of the factors to consider in applying the responsible journalism standard
remains unclear: Charman v. Orion Publishing Group Ltd., [2007] EWCA Civ 972, [2008] 1 All E.R. 750 (Eng. C.A.). I will
return to this question below.
(ii) Australia
77 Despite the absence of a constitutional bill of rights guaranteeing freedom of expression, the High Court of Australia has
increased the protection afforded to the media on factual reports. In Lange v. Australian Broadcasting Corp., a case involving
a former prime minister of New Zealand, the High Court confirmed the existence of a qualified privilege for publications on
"government and political matters", established earlier in Theophanous v. Herald & Weekly Times Ltd. (1994), 124 A.L.R. 1
(Australia H.C.). The High Court held that "each member of the Australian community has an interest in disseminating and
receiving information, opinions and arguments concerning government and political matters that affect the people of Australia [a
category that, while broad, does not extend to all matters of public interest]. The duty to disseminate such information is simply
the correlative of the interest in receiving it" (p. 115). Lange defined "government and political matters" relatively narrowly to
cover matters within the sphere of electoral politics, whether at a local, state, or federal level, adding that "discussion of matters
concerning the United Nations or other countries may be protected by the extended defence of qualified privilege" (p. 115).
78
The burden rests on the defendant to show that publishing the information was reasonable in the circumstances. The
defendant's conduct "will not be reasonable unless the defendant had reasonable grounds for believing that the imputation was
true, took proper steps, so far as they were reasonably open, to verify the accuracy of the material and did not believe the
imputation to be untrue" (Lange, at p. 118). "Reasonableness" may also require the publisher to seek a response from the person
being defamed.
79
In its focus on reasonableness, Lange resembles Reynolds and Jameel. There are indications, however, that Lange's
reasonableness requirement has been applied more stringently than the responsibility test under its English counterparts: see
Kenyon, at p. 432.
(iii) New Zealand
80
New Zealand's courts have modified the common law defence of qualified privilege in a manner broadly similar to
the Australian approach. Coincidentally, the leading New Zealand cases also involved former prime minister David Lange as
plaintiff: see Lange v. Atkinson Nos. 1, 2 and 3. In Lange v. Atkinson, the Court of Appeal announced a qualified privilege for
"generally-published statements which directly concern the functioning of representative and responsible government, including
statements about the performance or possible future performance of specific individuals in elected public office" (p. 468), basing
their decision largely on New Zealand's democratic traditions and the specific dictates of the Bill of Rights Act 1990. Contrary
to the Australian position, however, the court imposed no reasonableness requirement on the prima facie availability of the
defence. Rather, evidence of irresponsibility can be adduced by the plaintiff to show that the privilege has been misused.
81
In Lange v. Atkinson No. 3, on remand from the Privy Council, the Court of Appeal re-affirmed its earlier decision,
rejecting Reynolds as ill-suited to New Zealand's needs and realities. Among the court's criticisms of Reynolds was the view
that it devalued the traditionally central role of the jury in libel trials by placing the key determination in the hands of the judge,
a concern that also arises in the case at bar. More fundamentally, the court opined that "the Reynolds decision appears to alter
the structure of the law of qualified privilege in a way which adds to the uncertainty and chilling effect almost inevitably present
in this area of law" (para. 38). The Court of Appeal's solution was to reject any requirement of reasonableness or diligence in
determining the scope of the privilege itself. In the result, the scope of privileged subject matter in New Zealand is narrower
than in the United Kingdom, but within that domain New Zealand law may offer stronger protection.
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(iv) South Africa
82
Developments in South Africa have generally parallelled those in the other jurisdictions just discussed, the U.K. most
particularly. In Du Plessis, the Constitutional Court of South Africa considered and rejected an argument that the common law of
defamation should be liberalized and constitutionalized along the lines of Sullivan. The court held that s. 15 of the Constitution
— the free expression guarantee — did "not mandate any particular rule of common law" (p. 885) because the guarantee does
not apply directly to disputes between private litigants. However, echoing the Canadian "Charter values" approach, it held that
the common law ought to be developed by courts in a manner consistent with constitutional values.
83 The Supreme Court of Appeal subsequently adopted a responsible journalism defence in Bogoshi. Writing for the court,
Hefer J.A. held that "the publication in the press of false defamatory allegations of fact will not be regarded as unlawful if,
upon a consideration of all the circumstances of the case, it is found to have been reasonable to publish the particular facts
in the particular way and at the particular time" (p. 1212). Approving of this approach in the Constitutional Court, Sachs J.
recently commented that "[i]n Bogoshi the SCA developed in a way that was sensitive to contemporary concerns and realities,
a well-weighted means of balancing respect for individual personality rights with concern for freedom of the press": M. (N.) v.
Smith, [2007] ZACC 6, 2007 (5) SA 250 (South Africa Constitutional Ct.), at para. 203. See also, Khumalo v. Holomisa, [2002]
ZACC 12, 2002 (5) SA 401 (South Africa Constitutional Ct.); Mthembi-Mahanyele v. Mail & Guardian Ltd., [2004] ZASCA
67 (South Africa C.A.), 2004 (6) S.A. 329.
84
The effect of Bogoshi has been to establish in South African law a reasonableness defence resembling Reynolds in most
respects, but naturally with its own distinctive features elaborated in the jurisprudence.
c) Conclusion
85 A number of countries with common law traditions comparable to those of Canada have moved in recent years to modify
the law of defamation to provide greater protection for communications on matters of public interest. These developments
confront us with a range of possibilities. The traditional common law defence of qualified privilege, which offered no protection
in respect of publications to the world at large, situates itself at one end of the spectrum of possible alternatives. At the other
end is the American approach of protecting all statements about public figures, unless the plaintiff can show malice. Between
these two extremes lies the option of a defence that would allow publishers to escape liability if they can establish that they
acted responsibly in attempting to verify the information on a matter of public interest. This middle road is the path chosen by
courts in Australia, New Zealand, South Africa and the United Kingdom.
86 In my view, the third option, buttressed by the argument from Charter principles advanced earlier, represents a reasonable
and proportionate response to the need to protect reputation while sustaining the public exchange of information that is vital
to modern Canadian society.
87

What remains to be decided is how, consistent with Charter values, the new defence should be formulated.

B. The Elements of the Defence of Responsible Communication
(1) Preliminary Issues
88
The first preliminary issue is whether the defence should be considered a new defence or an extension of the traditional
defence of qualified privilege.
89 In Reynolds, the House of Lords saw itself as extending the traditional law of qualified privilege in a manner appropriate
to the realities of contemporary media and the imperative of free expression. Effectively, the Law Lords decided that the media
has a "duty" to report on a matter of public interest and the public has a corresponding "interest" in receiving such a report.
Whether the duty and interest had crystallized into a privilege in the particular case depended on whether the defendant had
acted responsibly, having regard to Lord Nicholls' non-exhaustive list of factors.
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90 The introduction of the Reynolds factors into the analysis, amounting in effect to a due diligence test, produced an uneasy
fit with the traditional model of qualified privilege, which looked only to the occasion on which the communication was made.
The conduct of the defendant was only relevant after the privilege had already been established, to show whether it was defeated
by malice. By contrast, under Reynolds, the defendant's conduct became the dominant focus of the inquiry.
91
This led some courts and commentators to argue that Reynolds had introduced a substantially new defence into the law
of defamation. For instance, in Loutchansky v. Times Newspapers Ltd., [2001] EWCA Civ. 1805, [2002] 1 All E.R. 652 (Eng.
C.A.), at para. 35, Lord Phillips M.R. (as he then was) opined that the Reynolds privilege is "a different jurisprudential creature
from the traditional form of privilege from which it sprang".
92
The majority of the Law Lords in Jameel maintained the view that "Reynolds privilege" or "responsible journalism"
rests at least notionally on the duty/interest analysis associated with qualified privilege. However, Lord Hoffmann, with the
concurrence of Baroness Hale, insisted that responsible journalism could not be assimilated to traditional qualified privilege,
adopting Lord Phillips' view that it is "a different jurisprudential creature". It is not the occasion which is protected by the new
defence, but the published material itself. (See also Brown, vol. 4, at pp. 27-45 and 27-46, fn. 116.) Furthermore, it makes little
sense to speak of an assertion of responsible journalism being defeated by proof of malice, because the absence of malice is
effectively built into the definition of responsible journalism itself.
93
Characterizing the change to the law as introducing a new defence is also supported by the fact that many forms of
qualified privilege would not be well served by opening up the privilege to media publications. The duties and interests of
people communicating and receiving job references or police reports are definable with some precision and involve a genuine
reciprocity. The reciprocal duty and interest involved in a journalistic publication to the world at large, by contrast, is largely
notional.
94
The traditional duty/interest framework works well in its established settings of qualified privilege. These familiar
categories should not be compromised or obscured by the addition of a broad new privilege based on public interest. Further,
qualified privilege as developed in the cases is grounded not in free expression values but in the social utility of protecting
particular communicative occasions from civil liability.
95
I therefore conclude that the proposed change to the law should be viewed as a new defence, leaving the traditional
defence of qualified privilege intact.
96 A second preliminary question is what the new defence should be called. In arguments before us, the defence was referred
to as the responsible journalism test. This has the value of capturing the essence of the defence in succinct style. However,
the traditional media are rapidly being complemented by new ways of communicating on matters of public interest, many of
them online, which do not involve journalists. These new disseminators of news and information should, absent good reasons
for exclusion, be subject to the same laws as established media outlets. I agree with Lord Hoffmann that the new defence is
"available to anyone who publishes material of public interest in any medium": Jameel, at para. 54.
97 A review of recent defamation case law suggests that many actions now concern blog postings and other online media which
are potentially both more ephemeral and more ubiquitous than traditional print media. While established journalistic standards
provide a useful guide by which to evaluate the conduct of journalists and non-journalists alike, the applicable standards will
necessarily evolve to keep pace with the norms of new communications media. For this reason, it is more accurate to refer to
the new defence as responsible communication on matters of public interest.
(2) Formulating the Defence of Responsible Communication on Matters of Public Interest
98 This brings us to the substance of the test for responsible communication. In Quan, Sharpe J.A. held that the defence has
two essential elements: public interest and responsibility. I agree, and would formulate the test as follows. First, the publication
must be on a matter of public interest. Second, the defendant must show that publication was responsible, in that he or she was
diligent in trying to verify the allegation(s), having regard to all the relevant circumstances.
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a) Was the Publication on a Matter of Public Interest?
99

To be protected by the defence of responsible communication, the publication must be on a matter of public interest.

100
This is a matter for the judge to decide. To be sure, whether a statement's publication is in the public interest involves
factual issues. But it is primarily a question of law; the judge is asked to determine whether the nature of the statement is such
that protection may be warranted in the public interest. The judge acts as a gatekeeper analogous to the traditional function of
the judge in determining whether an "occasion" is subject to privilege. Unlike privilege, however, the determination of whether
a statement relates to a matter of public interest focuses on the substance of the publication itself and not the "occasion". Where
the question is whether a particular communication fits within a recognized subject matter of public interest, it is a mixed
question of fact and law, and will therefore attract more deference on appeal than will a pure determination of public interest.
But it properly remains a question for the trial judge as opposed to the jury.
101
In determining whether a publication is on a matter of public interest, the judge must consider the subject matter of
the publication as a whole. The defamatory statement should not be scrutinized in isolation. The judge's role at this point is
to determine whether the subject matter of the communication as a whole is one of public interest. If it is, and if the evidence
is legally capable of supporting the defence, as I will explain below, the judge should put the case to the jury for the ultimate
determination of responsibility.
102
How is "public interest" in the subject matter established? First, and most fundamentally, the public interest is not
synonymous with what interests the public. The public's appetite for information on a given subject — say, the private lives of
well-known people — is not on its own sufficient to render an essentially private matter public for the purposes of defamation
law. An individual's reasonable expectation of privacy must be respected in this determination. Conversely, the fact that much
of the public would be less than riveted by a given subject matter does not remove the subject from the public interest. It is
enough that some segment of the community would have a genuine interest in receiving information on the subject.
103
The authorities offer no single "test" for public interest, nor a static list of topics falling within the public interest (see,
e.g. Gatley on Libel and Slander (11th ed. 2008), at p. 530). Guidance, however, may be found in the cases on fair comment
and s. 2(b) of the Charter.
104
In London Artists Ltd. v. Littler (1968), [1969] 2 All E.R. 193 (Eng. C.A.), speaking of the defence of fair comment,
Lord Denning M.R. described public interest broadly in terms of matters that may legitimately concern or interest people:
There is no definition in the books as to what is a matter of public interest. All we are given is a list of examples, coupled
with the statement that it is for the judge and not for the jury. I would not myself confine it within narrow limits. Whenever
a matter is such as to affect people at large, so that they may be legitimately interested in, or concerned at, what is going
on; or what may happen to them or to others; then it is a matter of public interest on which everyone is entitled to make
fair comment. [p. 198]
105
To be of public interest, the subject matter "must be shown to be one inviting public attention, or about which the
public has some substantial concern because it affects the welfare of citizens, or one to which considerable public notoriety or
controversy has attached": Brown, vol. 2, at pp. 15-137 and 15-138. The case law on fair comment "is replete with successful
fair comment defences on matters ranging from politics to restaurant and book reviews": Simpson v. Mair, 2004 BCSC 754,
31 B.C.L.R. (4th) 285 (B.C. S.C.), at para. 63, per Koenigsberg J. Public interest may be a function of the prominence of the
person referred to in the communication, but mere curiosity or prurient interest is not enough. Some segment of the public must
have a genuine stake in knowing about the matter published.
106 Public interest is not confined to publications on government and political matters, as it is in Australia and New Zealand.
Nor is it necessary that the plaintiff be a "public figure", as in the American jurisprudence since Sullivan. Both qualifications
cast the public interest too narrowly. The public has a genuine stake in knowing about many matters, ranging from science
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and the arts to the environment, religion, and morality. The democratic interest in such wide-ranging public debate must be
reflected in the jurisprudence.
107 Care must be taken by the judge making this determination to characterize the subject matter accurately. Overly narrow
characterization may inappropriately defeat the defence at the outset. For example, characterizing the subject matter in this case
simply as "Peter Grant's business dealings" would obscure the significant public interest engaged by the article and thus restrict
the legitimate scope of public interest. Similarly, characterizing the subject matter too broadly as "Ontario politics" might render
the test a mere rubber stamp and bring unworthy material within the protection of the defence.
108
The question then arises whether the judge or the jury should decide whether the inclusion of a particular defamatory
statement in a publication was necessary to communicating on the matter of public interest. Is this question merely a subset of
determining generally whether the publication is in the public interest? Or is it better treated as a factor in the jury's assessment
of responsibility? Lord Hoffmann in Jameel took the view that determining whether a defamatory statement was necessary to
communicating on a matter of public interest is a question of law for the judge, conceding, however, that this may require the
judge to second-guess editorial judgment, and must be approached in a deferential way (para. 51).
109
In my view, if the publication read broadly and as a whole relates to a matter of public interest, the judge should leave
the defence to the jury on the publication as a whole, and not editorially excise particular statements from the defence on the
ground that they were not necessary to communicating on the matter of public interest. Deciding whether the inclusion of the
impugned statement was justifiable involves a highly fact-based assessment of the context and details of the publication itself.
Whereas a given subject matter either is or is not in law a matter of public interest, the justifiability of including a defamatory
statement may admit of many shades of gray. It is intimately bound up in the overall determination of responsibility and should
be left to the jury. It is for the jury to consider the need to include particular defamatory statements in determining whether the
defendant acted responsibly in publishing what it did.
b) Was Publication of the Defamatory Communication Responsible?
110 Against this background, I turn to some relevant factors that may aid in determining whether a defamatory communication
on a matter of public interest was responsibly made.
(i) The Seriousness of the Allegation
111
The logic of proportionality dictates that the degree of diligence required in verifying the allegation should increase
in proportion to the seriousness of its potential effects on the person defamed. This factor recognizes that not all defamatory
imputations carry equal weight. The defamatory "sting" of a statement can range from a passing irritant to a blow that devastates
the target's reputation and career. The apprehended harm to the plaintiff's dignity and reputation increases in relation to the
seriousness of the defamatory sting. The degree to which the defamatory communication intrudes upon the plaintiff's privacy is
one way in which the seriousness of the sting may be measured. Publication of the kinds of allegations traditionally considered
the most serious — for example, corruption or other criminality on the part of a public official — demand more thorough
efforts at verification than will suggestions of lesser mischief. So too will those which impinge substantially on the plaintiff's
reasonable expectation of privacy.
(ii) The Public Importance of the Matter
112
Inherent in the logic of proportionality is the degree of the public importance of the communication's subject matter.
The subject matter will, however, already have been deemed by the trial judge to be a matter of public interest. However, not all
matters of public interest are of equal importance. Communications on grave matters of national security, for example, invoke
different concerns from those on the prosaic business of everyday politics. What constitutes reasonable diligence with respect
to one may fall short with respect to the other. Where the public importance in a subject matter is especially high, the jury
may conclude that this factor tends to show that publication was responsible in the circumstances. In many cases, the public
importance of the matter may be inseparable from its urgency.
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(iii) The Urgency of the Matter
113 As Lord Nicholls observed in Reynolds, news is often a perishable commodity. The legal requirement to verify accuracy
should not unduly hamstring the timely reporting of important news. But nor should a journalist's (or blogger's) desire to get a
"scoop" provide an excuse for irresponsible reporting of defamatory allegations. The question is whether the public's need to
know required the defendant to publish when it did. As with the other factors, this is considered in light of what the defendant
knew or ought to have known at the time of publication. If a reasonable delay could have assisted the defendant in finding
out the truth and correcting any defamatory falsity without compromising the story's timeliness, this factor will weigh in the
plaintiff's favour.
(iv) The Status and Reliability of the Source
114
Some sources of information are more worthy of belief than others. The less trustworthy the source, the greater the
need to use other sources to verify the allegations. This applies as much to documentary sources as to people; for example, an
"interim progress report" of an internal inquiry has been found to be an insufficiently authoritative source in the circumstances:
Miller v. Associated Newspapers Ltd. (No.3), [2005] EWHC 557 (Eng. Q.B.). Consistent with the logic of the repetition rule,
the fact that someone has already published a defamatory statement does not give another person licence to repeat it. As already
explained, this principle is especially vital when defamatory statements can be reproduced electronically with the speed of a few
keystrokes. At the same time, the fact that the defendant's source had an axe to grind does not necessarily deprive the defendant
of protection, provided other reasonable steps were taken.
115
It may be responsible to rely on confidential sources, depending on the circumstances; a defendant may properly be
unwilling or unable to reveal a source in order to advance the defence. On the other hand, it is not difficult to see how publishing
slurs from unidentified "sources" could, depending on the circumstances, be irresponsible.
(v) Whether the Plaintiff's Side of the Story Was Sought and Accurately Reported
116
It has been said that this is "perhaps the core Reynolds factor" (Gatley, at p. 535) because it speaks to the essential
sense of fairness the defence is intended to promote, as well as thoroughness. In most cases, it is inherently unfair to publish
defamatory allegations of fact without giving the target an opportunity to respond: see, e.g. Galloway v. Telegraph Group Ltd.,
[2004] EWHC 2786 (Eng. Q.B.), per Eady J., at paras. 166-67. Failure to do so also heightens the risk of inaccuracy, since the
target of the allegations may well be able to offer relevant information beyond a bare denial.
117
The importance of this factor varies with the degree to which fulfilling its dictates would actually have bolstered the
fairness and accuracy of the report. For example, if the target of the allegations could have no special knowledge of them, this
factor will be of little importance: see Jameel, at paras. 35, and 83-85, where the House of Lords held that the plaintiff (whose
group of companies had been put on a terrorism monitoring list) could not realistically have added anything material to the
story because the relevant actions of the Saudi and U.S. governments were secret and entirely beyond his control.
(vi) Whether Inclusion of the Defamatory Statement was Justifiable
118
As discussed earlier (paras. 108-9), it is for the jury to determine whether inclusion of a defamatory statement was
necessary to communicating on a matter of public interest. Its view of the need to include a particular statement may be taken
into account in deciding whether the communicator acted responsibly. In applying this factor, the jury should take into account
that the decision to include a particular statement may involve a variety of considerations and engage editorial choice, which
should be granted generous scope.
(vii) Whether the Defamatory Statement's Public Interest Lay in the Fact That it Was Made Rather Than its Truth
("Reportage")
119
The "repetition rule" holds that repeating a libel has the same legal consequences as originating it. This rule reflects
the law's concern that one should not be able to freely publish a scurrilous libel simply by purporting to attribute the allegation
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to someone else. The law will not protect a defendant who is "willing to wound, and yet afraid to strike": Truth (N.Z.) Ltd.
v. Holloway, [1960] 1 W.L.R. 997 (New Zealand P.C.) at p. 1001, per Lord Denning. In sum, the repetition rule preserves
the accountability of media and other reporting on matters of public interest. The "bald retailing of libels" is not in the public
interest: Charman, per Sedley LJ., at para. 91. Maintaining the repetition rule is particularly important in the age of the internet,
when defamatory material can spread from one website to another at great speed.
120 However, the repetition rule does not apply to fairly reported statements whose public interest lies in the fact that they were
made rather than in their truth or falsity. This exception to the repetition rule is known as reportage. If a dispute is itself a matter
of public interest and the allegations are fairly reported, the publisher should incur no liability even if some of the statements
made may be defamatory and untrue, provided: (1) the report attributes the statement to a person, preferably identified, thereby
avoiding total unaccountability; (2) the report indicates, expressly or implicitly, that its truth has not been verified; (3) the report
sets out both sides of the dispute fairly; and (4) the report provides the context in which the statements were made. See Al-Fagih
v. H.H. Saudi Research & Marketing (U.K.) Ltd. (Eng. C.A.), at para. 52; Charman; Prince Radu of Hohenzollern v. Houston,
[2007] EWHC 2735 (Eng. Q.B.); Roberts v. Gable, [2007] EWCA Civ. 721, [2008] 2 W.L.R. 129 (Eng. C.A.).
121
Where the defendant claims that the impugned publication (in whole or in part) constitutes reportage, i.e. that the
dominant public interest lies in reporting what was said in the context of a dispute, the judge should instruct the jury on the
repetition rule and the reportage exception to the rule. If the jury is satisfied that the statements in question are reportage, it may
conclude that publication was responsible, having regard to the four criteria set out above. As always, the ultimate question is
whether publication was responsible in the circumstances.
(viii) Other Considerations
122
As noted, the factors serve as non-exhaustive but illustrative guides. Ultimately, all matters relevant to whether the
defendant communicated responsibly can be considered.
123
Not all factors are of equal value in assessing responsibility in a given case. For example, the "tone" of the article
(mentioned in Reynolds) may not always be relevant to responsibility. While distortion or sensationalism in the manner of
presentation will undercut the extent to which a defendant can plausibly claim to have been communicating responsibly in
the public interest, the defence of responsible communication ought not to hold writers to a standard of stylistic blandness:
see Roberts, at para. 74, per Sedley LJ. Neither should the law encourage the fiction that fairness and responsibility lie in
disavowing or concealing one's point of view. The best investigative reporting often takes a trenchant or adversarial position on
pressing issues of the day. An otherwise responsible article should not be denied the protection of the defence simply because
of its critical tone.
124
If the defamatory statement is capable of conveying more than one meaning, the jury should take into account
the defendant's intended meaning, if reasonable, in determining whether the defence of responsible communication has been
established. This follows from the focus of the inquiry on the conduct of the defendant. The weight to be placed on the defendant's
intended meaning is a matter of degree: "The more obvious the defamatory meaning, and the more serious the defamation,
the less weight will a court attach to other possible meanings when considering the conduct to be expected of a responsible
journalist in the circumstances" (Bonnick v. Morris, [2002] UKPC 31, [2003] 1 A.C. 300 (Jamaica P.C.), per Lord Nicholls, at
para. 25). Under the defence of responsible communication, it is no longer necessary that the jury settle on a single meaning
as a preliminary matter. Rather, it assesses the responsibility of the communication with a view to the range of meanings the
words are reasonably capable of bearing.
125
Similarly, the defence of responsible communication obviates the need for a separate inquiry into malice. (Malice may
still be relevant where other defences are raised.) A defendant who has acted with malice in publishing defamatory allegations
has by definition not acted responsibly.
(3) Summary of the Required Elements
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126 The defence of public interest responsible communication is assessed with reference to the broad thrust of the publication
in question. It will apply where:
A. The publication is on a matter of public interest and:
B. The publisher was diligent in trying to verify the allegation, having regard to:
(a) the seriousness of the allegation;
(b) the public importance of the matter;
(c) the urgency of the matter;
(d) the status and reliability of the source;
(e) whether the plaintiff's side of the story was sought and accurately reported;
(f) whether the inclusion of the defamatory statement was justifiable;
(g) whether the defamatory statement's public interest lay in the fact that it was made rather than its truth ("reportage");
and
(h) any other relevant circumstances.
C. Procedural Issues: Judge and Jury
127
As a general rule, the judge decides questions of law, while the jury decides questions of fact and applies the law to
the facts. As is the case in other actions, for example negligence trials, issues of fact and law cannot be entirely disentangled.
Nevertheless, it is possible to arrive at the following allocation of responsibility on the defence of responsible communication,
having regard to whether the issue is predominantly legal or factual, to the traditional allocations of responsibility in defamation
trials, and to relevant legislation.
128
The judge decides whether the statement relates to a matter of public interest. If public interest is shown, the jury
decides whether on the evidence the defence is established, having regard to all the relevant factors, including the justification
for including defamatory statements in the article.
129 As in any trial by judge and jury, the judge may, upon motion, rule out the defence on the basis that the facts as proved are
incapable of supporting the inference of responsible communication. This is consistent with the power of the judge in existing
jurisprudence to withdraw the issue of malice from the jury where there is no basis for an inference of malice on the evidence.
130
The defence of responsible communication does not require preliminary rulings from the jury on primary meaning,
since it does not depend on the supposition of a single meaning. The jury should be instructed to assess the responsibility of
the communication in light of the range of meanings the words are reasonably capable of bearing, including evidence as to the
defendant's intended meaning.
131 The division of responsibility proposed here accords with the general rule that matters of law are for the judge, and matters
of fact are for the jury. In preserving a central role for the jury, it is consistent with Canadian tradition and statutory enactments.
Traditionally, defamation actions have usually been tried by judge and jury, and many Canadian jurisdictions continue to have
special rules for jury trials in defamation cases even as juries in most other kinds of civil actions have become less common:
see, e.g., British Columbia Supreme Court Rules, B.C. Reg. 221/90, R. 39(27); Alberta Jury Act, R.S.A. 2000, c. J-3, s. 17(1).
In Ontario, where the case at bar arose, there is no longer any special right to a jury trial in defamation cases. However, s. 14
of the Ontario Libel and Slander Act, R.S.O. 1990, c. L.12, guarantees the right of a jury in a defamation action to render a
general verdict (see also, Courts of Justice Act, R.S.O. 1990, c. C. 43, s. 108(5)). Courts have interpreted s. 14 to mean that the
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jury cannot be required to answer specific questions, and if they are asked to do so they must also be informed of their right to
render a general verdict: Pizza Pizza Ltd. v. Toronto Star Newspapers Ltd. (1998), 42 O.R. (3d) 36 (Ont. Div. Ct.), per Sharpe
J., at pp. 43-44). Finally, s. 108 of the Ontario Courts of Justice Act provides that in a defamation action tried by judge and jury,
it is for the jury to decide questions of fact and to assess the quantum of damages.
132
The plaintiffs argue against a central role for the jury. In their view, if a conduct-based defence is recognized, it should
be for the judge alone to determine whether it lies and whether it is established on the facts. This, they contend, is the only way
to safeguard the nuanced constitutional balance between free expression and the protection of reputation.
133
This argument cannot be sustained. First, restricting the role of the jury in this manner may run afoul of the statutory
rights accorded by s. 108 of the Ontario Courts of Justice Act (it is for the jury to decide questions of fact), and most certainly
would violate s. 14 of the Ontario Libel and Slander Act (the jury cannot be required to decide preliminary questions, and must
be permitted to render a general verdict). The argument is essentially a plea to the Court to amend the provisions of these Acts.
This the Court cannot do.
134
Second, permitting the jury to have the ultimate say on whether or not the new defence applies, is consistent with the
jury's role with respect to the defence of fair comment. The Reynolds model, where "primary facts" are determined by the jury
but the decision on responsible journalism is made by the judge, entails a complex back and forth between judge and jury and
may lead to interlocutory rulings, and in due course appeals from those interlocutory decisions. Moreover, confining the jury's
role to preliminary fact-finding would entail seeking jury responses to numerous detailed questions, which may in turn "thwart
many of the benefits sought through the doctrinal changes": Kenyon, at p. 433; see also Lord Phillips in Jameel v. Wall Street
Journal Europe SPRL (No. 3), [2005] EWCA Civ 74, [2005] 4 All E.R. 356 (Eng. H.L.), at para. 70, lamenting the division of
roles that has taken shape in English courts under Reynolds.
135
Third, it is not unusual for juries to render verdicts where constitutionally protected interests are at stake. They do so
every day in criminal trials across the country. Sufficient safeguards exist in the proposed division of responsibility to ensure
the appropriate constitutional balance is struck. The judge exercises a gatekeeper function in determining the legal issues and
evidentiary sufficiency, and instructs the jury on all relevant factors, including the nature and importance of the Charter values
of free expression and protection of reputation. The judge's decisions can be appealed for legal error.
VI. Application to the Facts of this Case
136 The evidence revealed a basis for three defences: (1) justification; (2) fair comment; and (3) responsible communication
on a matter of public interest. All three defences should have been left to the jury. It is unnecessary to deal further with the
defence of justification; no error is alleged in the trial judge's directions on this defence.
137
Where the judge retains genuine doubt as to whether a given statement should be characterized as fact or opinion, the
question should be left to the jury to decide: Scott v. Fulton, 2000 BCCA 124, 73 B.C.L.R. (3d) 392 (B.C. C.A.). In this case, it
was open to the jury to consider the statement attributed to Dr. Clark that "[e]veryone thinks it's a done deal" as a comment, or
statement of opinion. The statement could be read as an idiomatic expression of an opinion about the likelihood of something,
namely government approval, that had not yet come to pass. This would raise the defence of fair comment.
138 The defence of fair comment was left to the jury at trial. However, I agree with the Court of Appeal, per Feldman J.A.,
that the trial judge erred in his charge to the jury on fair comment. He failed to instruct the jury that "since Mr. Schiller was
the conduit for the comment and not its maker, the fact that he did not honestly believe it could not be used as a foundation for
finding malice unless in the context of the article, he had adopted the comment as his own" (Feldman J.A., at para. 93). This
recalls Binnie J.'s observation in Simpson that "defamation proceedings will have reached a troubling level of technicality if
the protection afforded by the defence of fair comment to freedom of expression ('the very lifeblood of our freedom') is made
to depend on whether or not the speaker is prepared to swear to an honest belief in something he does not believe he ever
said" (para. 35). Additionally, as also held in Simpson, the "fair-minded" component of the traditional test should not form part
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of a charge on fair comment. For the reasons given by Feldman J.A., at paras. 83-94 of her reasons, these problems in the trial
judge's charge could have led the jury to wrongly conclude that the fair comment defence had been defeated by malice.
139
It was also open to the jury to consider the critical "done deal" remark as a statement of fact. Read literally, it can be
taken as an assertion that government approval for the development was actually already sealed, either formally behind closed
doors or by tacit understanding. This raises the defence of responsible communication on a matter of public interest. The trial
judge did not leave this or any similar defence to the jury.
140
In Ontario, an appellate court cannot order a new trial in a civil matter "unless some substantial wrong or miscarriage
of justice has occurred": Courts of Justice Act, s. 134(6). Taken together, in my view, the errors I have described rise to this
level and require a new trial. Since the facts and submissions on the new trial may differ from those on the first trial, detailed
discussion of how the new trial should proceed would be inappropriate. However, on the assumption the evidence will mirror
the evidence on the first trial, the following observations may be helpful.
1. The jury should be told that three defences may arise on the facts: (1) justification (truth); (2) fair comment, with
respect to any statements of opinion; and (3) responsible communication on a matter of public interest, with respect to
any statements of fact.
2. Since the statement most at issue (the "done deal" remark) can be viewed as opinion, the trial judge should instruct the
jury on the defence of fair comment in accordance with this Court's decision in Simpson.
3. Since the statement can also be viewed as a statement of fact, raising the defence of responsible communication on
a matter of public interest, the trial judge should rule on whether communication of the statement was in the public
interest. On the evidence in the first trial, the answer to this question is affirmative. The communication related to issues
of government conduct is clearly in the public interest.
4. The jury should be instructed to determine whether publication of the defamatory material was responsible, having
regard to the factors enumerated above.
VII. Conclusion
141 I would dismiss the appeal and the cross-appeal, and affirm the order for a new trial. The respondents should have their
costs of the main appeal in this Court.
Abella J.:
142
I am in complete agreement with the Chief Justice's reasons for adding the "responsible communication" defence to
Canadian defamation law. I also share her view that determining the availability of this defence entails a two-step analysis: the
first to determine whether a publication is on a matter of public interest; and the second to determine whether the standard of
responsibility is met. Yet while I agree that the first question is a matter of law for the judge to decide, I do not, with great
respect, share her view that the jury should decide the second step. I see very little conceptual difference between deciding
whether a communication is in the public interest and whether it is responsibly made. While both inquiries engage questions of
fact and law, both are nonetheless predominantly legal issues. As a result, in my view the legal character of deciding whether
the applicable standard of responsibility has been met in a given case is, like the public interest analysis, a matter for the judge.
143
The responsible communication analysis requires that the defendant's interest in freely disseminating information and
the public's interest in the free flow of information be weighed against the plaintiff's interest in protecting his or her reputation.
This is true no less of the second and determinative step as of the first. The exercise as a whole involves balancing freedom
of expression, freedom of the press, the protection of reputation, privacy concerns, and the public interest. Each of these is a
complex value protected either directly or indirectly by the Canadian Charter of Rights and Freedoms (Edmonton Journal v.
Alberta (Attorney General), [1989] 2 S.C.R. 1326 (S.C.C.), at p. 1336; Société Radio-Canada c. Nouveau-Brunswick (Procureur
général), [1991] 3 S.C.R. 459 (S.C.C.), at p. 475; Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.),
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at para. 107; and Simpson v. Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.), at para. 2). Weighing these often competing
constitutional interests is a legal determination. It is, therefore, a determination that the judge should undertake.
144
I accept that the jury's participation in defamation cases is firmly entrenched in the psyche of defamation law and
that authorizing judges to decide both steps of the responsible communication analysis leaves juries with a limited role. But I
am unpersuaded that it is inconsistent with the statutory scheme to leave the legal issues at stake here with the judge and any
disputed facts with the jury. It is worth remembering that such a potentially determinative role for the judge already exists when
the defence of absolute or qualified privilege is engaged (Raymond E. Brown, The Law of Defamation in Canada, 2nd ed.,
vol. 2, at pp. 12-289, 13-405 and 16-136). It is also useful to bear in mind the historical basis for the jury's preeminent role
in defamation cases. It was an outgrowth of Britain's Libel Act of 1792, when juries were seen to be necessary as "watchdogs
of democratic rights against unrepresentative governments" (New South Wales Law Reform Commission in Report 75 (1995)
- Defamation at [3.2], cited in Australian Broadcasting Corp. v. Reading, [2004] NSWCA 411 (New South Wales Sup. Ct.) at
para. 143). More than two centuries later, this rationale is difficult to sustain, as is the primacy of the jury's role (Brown, Vol.
3 at p. 17-115; Jameel v. Wall Street Journal Europe SPRL (No. 3), [2005] EWCA Civ 74, [2005] 4 All E.R. 356 (Eng. H.L.),
per Lord Phillips, M.R., at para. 70; Gatley on Libel and Slander (11th ed. 2008), at p. 1241; and D. A. Anderson, "Is Libel
Law Worth Reforming?" (1991-1992), 140 U. Pa. L. Rev. 487, at p. 540).
145 By adopting the responsible communication defence, we are recognizing the sophistication and constitutional complexity
of defamation cases involving communications on matters of public interest. What is most important is protecting the integrity
of the interests and values at stake in such cases. This defence is a highly complex legal determination with constitutional
dimensions. That takes it beyond the jury's jurisdiction and squarely into judicial territory.
146 Other than this concern over the proper division of labour between judge and jury, I agree with the Chief Justice's reasons
and with her decision to order a new trial.
Appeal and cross-appeal dismissed.
Pourvoi et pourvoi incident rejetés.
APPENDIX
Cottagers teed off over golf course
Long-time Harris backer awaits Tory nod on plan
Bill Schiller
FEATURE WRITER
Saturday Special
NEW LISKEARD — During the past decade, millionaire lumber magnate Peter Grant — one of the most powerful business
people in northern Ontario — has been generous with Mike Harris and the Conservatives.
In 1990, Grant, through his companies, gave Harris more than $14,000 to help him win the Conservative leadership.
In 1999, Grant poured $45,000 into Conservative pockets to speed their re-election, followed by another $21,000 last year.
Of this $80,000, at least $5,000 went to Natural Resources Minister John Snobelen and his Mississauga riding association.
But Peter Grant also wants something from the government.
Here, on a tiny peninsula on a cottage-speckled lake, where families have come for generations, Grant wants to take three
small golf holes on his property and expand them into a 3,290-yard, nine-hole course.
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To do so, he needs the Harris government — with the support of Snobelen's ministry — to sell him 10.5 hectares of crown
land and approve the project.
The planned course will be private, so private in fact, it will be for Grant's own "personal use and enjoyment."
But in the minds of many who own cottages here on Twin Lakes, about 500 kilometres north of Toronto, Grant's dream of
carving a course out of the northern wilderness for his own pleasure, is a nightmare.
"Herbicides, pesticides, fertilizers, will all wash into our lake," insists Bonnie Taylor, who might be forgiven for sounding
a little proprietary. Her pioneering family first built on this spring-fed lake nearly 60 years ago.
Last winter, she wrote the province to say she's worried about the impact the course could have on lake and well water —
especially, she said, "with Walkerton still fresh on everyone's mind."
For his part, Grant refuses to be interviewed.
"Our client ... does not intend to discuss his personal affairs with you," his lawyers informed The Star by letter.
When a Star photographer went to take pictures at the site this month, men the OPP believe were Grant employees, accused
the photographer of trespassing. They then tried to drive the photographer's vehicle off a public road, and finally followed
the photographer out of town for almost 20 kilometres.
But for concerned cottagers back at lakeside — the issue is water.
Grant already has provincial permission to draw as much as 300,000 litres per day from the lake to water his three golf holes.
According to environment ministry guidelines, the same amount of treated water could support a community of 750 to
1,500 people.
And ratepayers worry that if Grant's plan goes ahead, his need for water will grow.
It's a worry not without foundation: some 18-hole golf courses in the north have provincial permits to take as much as
2.2 million litres of water per day.
Grant's expanded course would also clear trees from almost 23.5 hectares in total: 10.5 hectares of crown land, and another
13 hectares of privately held land he also intends to buy for the project.
Perhaps most worrisome from the cottagers' perspective, planning documents show the course will use $20,000 worth of
pesticides annually, including small amounts of Daconil, a highly effective pesticide that is also highly toxic to fish and
invertebrates.
But locals aren't the only ones concerned about Grant's plans. Officials from the Ministry of Natural Resources are too.
Currently conducting a limited environmental assessment, they've informed Grant of at least a dozen concerns they have
about the project, from potential effects on water quality, to the impact on lake levels.
Grant's consultants are preparing a response.
But the ministry's concerns are small comfort to cottagers.
They know the expressed concerns of government officials don't always mean much when it comes to development projects
led by supporters of the Premier.
"Everyone thinks it's a done deal because of Grant's influence — but most of all his Mike Harris ties," says Lorrie Clark,
who owns a cottage on Twin Lakes.
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Earlier this year, the local cottagers' association invited Grant's consultants, as well as ministry officials to a meeting to
discuss Grant's proposal. A number of cottagers brought copies of a Toronto Star article detailing how the Premier's best
friend Peter Minogue complained "at political levels" to try to get his North Bay golf course and subdivision approved in
the face of opposition from the Ministry of Natural Resources.
Minogue's partners in that venture, known as Osprey Links, included the president of Harris' riding association and a
veritable Who's Who of Harris' North Bay friends. Ministry objections were overruled just 12 days after a senior bureaucrat
warned by memo that Minogue had begun complaining.
With that experience in mind, lawyer Peter Ramsay, a ratepayer and cottager rose at the public meeting here and put his
concerns bluntly.
"Is this (Grant) project going to be decided by the Ministry of Natural Resources?" he asked officials present. "Or is it
going to be decided by Queen's Park?"
A ministry official at the meeting, Greg Gillespie, said he couldn't speak for what happens at Queen's Park.
"But we did our job," he said of the Osprey experience.
Such suspicions and anxiety over the approval process have set the stage for a classic confrontation, which — in the
cottagers' view — pits the public good of ordinary Ontarians, many of whom are senior citizens, against a single, powerful,
private interest: Peter Grant.
"This is a development that is not in the public interest," cottage owner Clark emphasizes, "but only a very private one."
For an outsider, however, looking at the history of the lake, one might think Grant is fighting an uphill battle.
After all, in 1985 the Ontario Municipal Board shut down a proposal to build a small subdivision on Twin Lakes out of
concerns about potential environmental damage.
The board — a kind of court of appeal for developers and citizens who disagree on a development — sided with a consultant
who argued that the lake was too sensitive, teetering on overdevelopment with 200 cottages, and any additional building
might constitute an environmental hazard.
Those arguments won the day.
But Grant is undaunted.
Today, the same consultant who convinced the board to block that development more than 15 years ago, now consults
for Grant.
Michael Michalski argues that Grant's development can be built with minimum impact and that "everything feasible" will
be done to keep contaminants on site.
Not to be outdone, local citizens have hired their own consultants, Gartner Lee. They say neither Michalski nor anyone
else can guarantee the lake's safety.
And so the scientific lines have been drawn in the sand.
But if politics and power were to have any bearing on the matter, some feel Grant would have the upper hand.
In this rough and rugged stretch of northern Ontario, where local economies depend largely on timber and tourism, Grant
is a powerful presence.
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His company, Grant Forest Products, is an important local employer. The company's radio ads, which continually remind
locals that Grant is "using our forests wisely," are part of public consciousness. And every autumn, a charity golf tournament
Grant holds using two public courses — the tournament culminates at his mini-course — heralds the high point of this
area's social season. It always makes front-page news.
So did the Premier's visit here last fall, when he attended a post-tournament reception for more than 600 at Grant's palatial
home.
Grant, who has been running the event since 1998, proudly presented a cheque that day for $300,000 to help build a local
senior's home.
Press accounts note that he's raised about $1 million for local causes, including area golf courses, over three years.
Up north, the charity event has distinguished him.
So has his selection of lobbyists down south at Queen's Park.
When it comes to looking after business interests there, Grant depends on North Bay lobbyist Peter Birnie. Records at
Elections Ontario show Birnie is vice-president of Harris' riding association.
Meanwhile, on the personal front, Grant maintains a reputation for living large.
His home and corporate compound in the bush dwarfs the dozens of cottages that surround it.
His 14,500 square-foot house on 4.5 hectares of lavishly landscaped property, was once appraised at $1.9 million.
Neighbours note the occasional helicopter coming and going through the bush.
The seven-bedroom main house has an indoor squash court with viewing gallery, a fully equipped gymnasium, and a
Jacuzzi that can accommodate 15 people.
Outside, tennis courts are equipped with banks of lights that illuminate the night sky. And down on the water, there's a
1,500-square-foot boat house.
There is also his three-hole mini-course — that Grant calls Frog's Breath — which can be configured to play as a tiny five.
Records show these holes were built on almost three hectares of crown land, which the province sold to Grant in April,
1998 for $20,000.
But records also show that two months earlier, in February, 1998, Grant had also applied to buy the 10.5 hectares he's
still pursuing today.
These developments have residents up in arms.
"It's difficult living here and watching all this go on," says Nancy Kramp, a mother of four who, like Grant, lives
permanently on Twin Lakes.
"It used to be dead silence out here. There was nothing but the sounds of wildlife. Now, there are always (golf course)
machines running."
Kramp can't comprehend how the provincial government can think of selling 10.5 hectares of land so that one man may
build a golf course for his own enjoyment.
She remembers a run-in she had with the Ministry of Natural Resources not so long ago over a sandbox.
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"Around 1994, the ministry told us to move a sandbox we'd erected for our son," Kramp recalls, "four planks with sand
in the middle, because it was on crown land. This sandbox seemed to be interfering with the natural habitat of the area.
And now a nine-hole golf course is okay?"
It's not okay yet.
The Harris government has not sold the property to him.
Still, local politicians are preparing the way.
Today, five politicians who represent the people of Hudson Township here (population: 501), are scheduled to meet to
discuss a motion to amend local zoning bylaws and, according to a published notice, "permit the construction of a personal
golf course — for the personal use of the property owner."
Local councillor Clinton Edwards says he doesn't really want to say whether he'll support it.
"I'm in a bit of a bind here," he says, somewhat haltingly. "My wife works for him (Grant). Employment is very hard to
get up here," he adds.
News of impending zoning changes even before the government has sold Grant the land makes some cottagers distrustful
about what might happen next.
"The people on this lake aren't mega-millionaires," says Alexandra Skindra, mother, grandmother and property owner.
"They're just regular people. Hard-working people. This shouldn't be happening."
Skindra and her husband Arkadis, 68, a retired nuclear plant designer, were planning on spending their retirement on the
lake.
"I grew up here," explains Alexandra. "My kids grew up here. And I was hoping our five grandchildren could come here
every summer."
"We don't have anything against Peter," Arkadis offers, hammer in hand as he renovates the front room of their cottage
overlooking the water.
"But I can't see how this can go ahead and not damage the lake and the environment."
Down the way, Ira and Marion Murphy have spent 56 years on a tiny stretch of land that joins Twin Lakes with neighbouring
Frere Lake.
Looking trim at 75, Ira, a retired Hydro supervisor, can point to the shore where he built a two-storey tree house for his
granddaughters 18 summers ago.
For him, lake life is a precious thing, something interwoven with family.
"You know, we've known Peter since he was 3 years old," says Murphy, a handsome, gray-haired man with a taste for
the outdoors.
"We've got nothing against him. We're just concerned about the lake, that's all."
Rudi Ptok, 71, says he's worried about run-off, and not just with pesticides, he says, but with the 400 kilograms of fertilizers
per year that will be needed to keep Grant's course green too.
"They're probably going to have to blast out rock to build too," he says.
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Ptok says Grant's consultants have confirmed they may well have to dynamite.
Looking worriedly out at the lake, Ptok says, "I don't even want to think about it."
(A.R., vol. XI, pp. 4-12)
Footnotes
*

A corrigendum issued by the court on February 10, 2010 has been incorporated herein.
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1998 CarswellAlta 664
Alberta Court of Queen's Bench
Guccione v. Bell
1998 CarswellAlta 664, 229 A.R. 365, 81 A.C.W.S. (3d) 391

Andy Guccione, Plaintiff and David I. Bell, William Crawford,
Greg Andrews, Doug Myers and Dennis Rach, Defendants
Andy Guccione, Plaintiff and David I. Bell, Al Goertze, Rob Westeen,
John Doe #1, John Doe #2, John Doe #3, and John Doe #4, Defendants
Master Funduk
Judgment: July 17, 1998
Docket: Edmonton 9703-01454, 9703-00977
Proceedings: varied (March 22, 1999), Doc. Edmonton 9703-01454, 9703-00977 (Alta. Q.B. [In Chambers])
Counsel: D.P. Carroll, for the Defendants.
T. Engel, for the Plaintiff.
Master Funduk :
1
These are two applications, one by all the Defendants in Q.B. 9703-01454 and the other by the Defendant Bell in Q.B.
9703-00977. The applications are to strike out some of the pleas in each lawsuit on any of the enumerated grounds in Rule 129.
2

There is no evidence. It is all a matter of law.

3

The relevant pleas in Q. B. 9703-01454 are these:
3. Both the Plaintiff and the Defendants are members of their professional governing body, the Alberta Veterinary Medical
Association ("A.V.M,A.") and as such are subject to the A.V.M.A.'s rules, by-laws and Code of Ethics. They are also
subject to the Veterinary Profession Act.
4. Starting in about October, 1996, the Defendants conspired together to inflict economic damage on the Plaintiff's practice
and did inflict such damage by making false and defamatory statements to clients and potential clients of the Plaintiff and
by initiating a false and malicious complaint against the Plaintiff to the A.V.M.A. and by communicating false information
to the A.V.M.A. The Defendants continue to act in furtherance of their conspiracy and the Plaintiff continues to suffer
economic damage, losing about $13,000.00 per month.
5. The Defendants, or any one of them or any combination of them, either on their own or as parties, falsely and maliciously
or negligently spoke and made the following publications to the following people and/or organization:
(Particulars of what was said and published)
6. The said words were uttered in the course of conversations about the skill, competence and ethics of the Plaintiff and,
in their natural and ordinary meaning, meant and were understood to mean that the Plaintiff was incompetent, unskilled,
unprofessional and dishonest in his practice.

1

6A. The Defendants did not consult with the Plaintiff nor did they obtain an adequate history of the horses before making
their defamatory statements.
6B The defendants continue to utter similar defamatory statements and will continue to do so unless restrained by this
Honourable Court.
7. The Defendants have, in consequence of the above, violated the Veterinary Profession Act and the A.V.M.A. Code of
Ethics.
8. As a consequence of the above, the Plaintiff was and continues to be injured in his credit and reputation in his profession
and has and continues to be put to legal expenses to defend the wrongful complaints made to the A.V.M.A. (underlining
is mine)
4
The Defendants apply to strike out paragraphs 3, 4 and 7 in total and the underlined portions in paragraphs 5 and 8.
Although paragraphs 6, 6A and 6B are not challenged I set them out because they bear on the arguments made by Mr. Engel.
5
The allegations in Q.B. 9703-00977 are the same except that "or negligently" found in paragraph 5 is not found in the
companion plea in Q.B. 9703-00977
6

As paragraphs 2 and 3 of the Plaintiff's pleading indicates, all the Defendants represented by Mr. Carroll are veterinarians.

7
I have not detailed the alleged defamatory statements, which are set out in paragraph 5. They all relate to the Plaintiff in
his professional capacity (i.e. as a veterinarian), not in his purely personal capacity. That is also clear from paragraph 6:
Issues
8

Mr. Carroll, for the Defendants, submits that the statement of claim advances four causes of action:
1. conspiracy to injure by unlawful means;
2. defamation;
3. negligence (Q.B. 9703-00977 only);
4. breach of statute and code of ethics.

9

Mr. Carroll's complaint is about items 1, 3 and 4. He articulates his position this way in his written brief:
1. The principal ground upon which these applications are made is that while framed as actions for conspiracy, defamation,
negligence and breach of statute, all of the claims made as against these Defendants are claims for damages arising from an
alleged loss of reputation. Claims for damage to reputation are exclusively governed by law of defamation and therefore
the claims for conspiracy, negligence and breach of statutory duty should be struck from the pleadings.

10
This issue was canvassed in Fulton v. Globe & Mail (The) (1996), 194 A.R. 254 (Alta. Master), aff'd. with variation
(1997), 53 Alta. L.R. (3d) 212 (Alta. Q.B.). There the plaintiff sued in defamation and negligence. The claim in negligence
was struck out.
11 Lonrho plc v. Fayed (No. 5) (1993), [1994] 1 All E.R. 188 (Eng. C.A.) deals with the same issue except that the plaintiff
sued for the tort of conspiracy to injure which was allegedly carried into effect by saying certain things about the plaintiff.
12
The tort of conspiracy is summarized in Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd.,
[1983] 1 S.C.R. 452 (S.C.C.) this way, pp. 471-72:
... the law of torts does recognize a claim against them in combination as the tort of conspiracy if:
2

(1) whether the means used by the defendants are lawful or unlawful, the predominant purposes of the defendants'
conduct is to cause injury to the plaintiff; or
(2) where the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or together
with others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and does result.
(3) In situation (2) it is not necessary that the predominant purpose of the defendants' conduct be to cause injury to the
plaintiff but, in the prevailing circumstances, it must be a constructive intent derived from the fact that the defendants
should have known that injury to the plaintiff would ensue. In both situations, however, there must be actual damage
suffered by the plaintiff.
13 The case law and the writers draw a distinction between a conspiracy to effect an unlawful purpose (to injure the plaintiff)
and a conspiracy to use unlawful means and the plaintiff suffers damage. See, for example, the discussion by Klar, Tort Law,
(2 nd ed.), pp. 517 et seq.
14
For the purpose of considering Mr. Carroll's "principal ground" for the applications the distinction is irrelevant. I will
come back to it later for another argument.
15
All three opinions in Lonrho plc class the conspiracy allegation before it as the first kind of conspiracy and wrestle with
whether that claim is an attempt to circumvent defamation law. Dillon L.J. says, pp. 192-193:
The present action, which was started on 11 July 1991 claims damages and injunctive relief against the defendants in
respect of Miss Pollard's campaign and its alleged consequences and the Esterhuysen action; the cause of action relied on is
that form of the tort of conspiracy which has been referred to - not altogether conveniently - as a "lawful means" conspiracy.
That is the form of action in conspiracy, recognized by the House of Lords in Lonrho plc v. Fayed and Lonrho Ltd. v. Shell
Petroleum Co Ltd, [1981] 2 All E.R. 456, [1982] A.C. 173 and other decisions there discussed, where actions which, if
done by one person on his own, would be lawful and cannot be actionable can be actionable as a tortious conspiracy if
done by several persons in combination and if the predominant purpose of those persons was to injure the plaintiff, and
not to protect or forward their own interests; see also the speech of Viscount Simon LC in Crofter Hand Woven Harris
Tweed Co Ltd v. Veitch, [1942] 1 All E.R. 142 at 147-148, [1942] AC 435 at 442-443. So far as this court is concerned,
there is no doubt that we have to recognize the validity of such a cause of action. From the plaintiff's point of view, the
virtue of it is that the truth or otherwise of the allegations against Lonrho and Mr. Rowland in Miss Pollard's letters and
pamphlets would not be an issue in the action; it would be no defence to the defendants to justify the allegations and submit
that they cannot be actionable because they are true. This leads to the serious dilemma to which I shall refer below as to
whether it is possible by this form of action to circumvent the requirements of a defamation action and recover damages
for injury to reputation without the defendants being able to plead justification or assert that the high reputation was not
deserved; can a plaintiff by this form of action recover damages for injury to reputation if the defendants have combined
to publish the truth about him?
16

Dillon L.J. then states the issue again, p. 194:
The principal issue is whether the plaintiffs can recover in this form of action damages for injury to reputation, or, as it is
alternatively put, business reputation. A further issue is whether, in the case of Lonrho plc, injury to business reputation
can be recovered as a form of injury to property, sc goodwill; that involves considering what is meant by goodwill and on the way the case has been argued by Mr. Beveridge - whether fluctuations in the share price of a company reflect its
goodwill and reputation. In the case of the individual plaintiffs there is an issue whether they can recover in this form of
action damages for injury to feelings in addition or as an alternative to damages for loss of business reputation.

17

He goes on to answer the issue this way, p. 195-96:

3

In my judgment, if the plaintiffs want to claim damages for injury to reputation or injury to feelings, they must do so in an
action for defamation - not in this very different form of action. Injury to reputation and to feelings is, with very limited
exceptions, a field of its own and the established principles in that field are not to be side-stepped by alleging a different
cause of action. Justification - truth - is an absolute defence to an action for defamation, and it would, in my judgment, be
lamentable if a plaintiff could recover damages against defendants who had combined to tell the truth about the plaintiff
and so had destroyed his unwarranted reputation. But that would be the consequence if damages for injury to reputation
and injury to feelings could be claimed in a 'lawful means' conspiracy action. To tell the truth would be wrongful.
I see no difference in this regard between general reputation and commercial or business reputation. ...
18

Stuart-Smith L.J. says the same, p. 202:
An individual can sue for injury to reputation and a trading company can sue for injury to its business reputation, but in my
judgment to do so it must sue in defamation. I think this follows as a matter of principle and also on authority. The reason
in principle is that no one has a right to a reputation which is unmerited. Accordingly one can only suffer an injury to
reputation if what is said is false. In defamation the falsity of the libel or slander is presumed; but justification is a complete
defence. In malicious falsehood, the plaintiff has to prove that the statement is false.

He then goes on to refer to Bell-Booth Group Ltd. v. Attorney General, [1989] 3 N.Z.L.R. 148 (New Zealand C.A.) and Spring
v. Guardian Assurance plc (1992), [1993] 2 All E.R. 273 (Eng. C.A.), both referred to in Fulton, and two later unreported
decisions by the same Court of Appeal, to support his view that a claim for damages for loss of reputation (defamation) cannot
be "tacked on as parasitic damages to some head of pecuniary loss in this case". In other words, a claim for damages for loss
of reputation cannot be slid in under the guise of a different tort.
19

The third member of the court, Evans L.J., arrives at the same conclusions, pp. 210-211:
Third, the question whether damages for loss of reputation, or loss of business reputation, can be recovered in these
proceedings, where defamation is not alleged, seems to me to involve two issues, one a question of law and the other
largely a matter of semantics. The question of law is whether damage of that kind is sufficient to establish the cause of
action in conspiracy upon which the plaintiffs rely. In my judgment, it is not. Such damages are not pecuniary loss, in the
sense which I have described, and it follows that they form no part of the factual situation which entitles the plaintiffs to the
remedy they seek. Nor can such damages be recovered parasitically, in my judgment, in addition to damage for pecuniary
loss, for the reasons given by Dillon and Stuart-Smith L. JJ. Conversely, the factual situation which gives a remedy in
respect of loss of reputation is the cause of action in defamation which the plaintiffs conspicuously fail to assert. Spring
v. Guardian Assurance plc [1993] 2 All ER 273 is Court of Appeal authority for this proposition, following Bell-Booth
Group Ltd. v. A-G, [1989] 3 N.Z.L.R. 148 at 156 where Cooke P used a graphic phrase. "The important point for present
purposes is that the law as to injury to reputation and freedom of speech is a field of its own". More prosaically, damage of
that kind is part of the factual situation which establishes a cause of action in defamation, but not in other torts, including
negligence (Bell-Booth Group Ltd.) and lawful means conspiracy (here).
The same conclusion is justified on wider grounds. If damages for loss of reputation could be recovered by alleging and
proving a lawful means conspiracy, then it would be unlawful to combine with another person in order to tell the truth
about the plaintiff with the object of depriving him of a reputation which he enjoys but does not deserve. The implications
are far-reaching, and this result could only be prevented by introducing, for example, a defence of justification and other
safeguards which have evolved as part of the law of defamation. In other words, 'lawful means' conspiracy should not exist
as a separate tort for damage of this kind.

20 As Klar points out, "the agreed combination must be carried into effect in a greater or lesser degree in order for conspiracy
to be actionable as a civil cause of action": p. 516. If there is no overt act to carry out the conspiracy there is no tort. In that
case the only sins by the conspirators are sins of the mind. The common law does not punish a person solely for a sin of the
mind. Sins of the mind are judged in someone else's court.
4

21 It may be that the conspiracy claim advanced in the lawsuits before me is of the second kind discussed in Canada Cement
LaFarge Ltd., and Klar p. 519:
A second type of tortious conspiracy arises where parties combine in the use of unlawful means and the plaintiff suffers
damage as a result. If the unlawful means used are in themselves tortious and would give rise to a cause of action, even
if done by a single party acting alone, the claim of a conspiracy adds nothing to the cause of action itself, although the
damages caused because of the conspiracy may be more serious. It is where the unlawful act would not normally give rise
to a tort claim, if done by a single party, that the issue becomes important. Should the combining together to commit an
unlawful act give rise to a civil cause of action for conspiracy?
A conspiracy to cause injury to the Plaintiff by defaming him engages two torts, the first being the conspiracy, the second being
the defamation.
22

The principle discussed in Fulton and Lonrho plc applies regardless which kind of conspiracy it is.

23
In addition, where the conspiracy to injure is by defaming the victim the conspiracy claim merges in the defamation
claim: Normart Management Ltd. v. West Hill Redevelopment Co. (1996), 4 C.P.C. (4th) 64 (Ont. Gen. Div.); Elliott v. Canadian
Broadcasting Corp. (1993), 16 O.R. (3d) 677 (Ont. Gen. Div.), aff'd (1995), 125 D.L.R. (4th) 534 (Ont. C.A.).
24
Klar makes the same point, p. 519, above. See also Franklin Supply Co. v. Midco Supply Co. (1995), 33 Alta. L.R. (3d)
362 (Alta. Q.B.); Normart Management Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.); and Cinapri
v. Guettler (1997), 33 B.L.R. (2d) 289 (Ont. Gen. Div.), not cited by counsel.
25
Mr. Engel says that the allegations about conspiracy are allegations going to damages only, not to a cause of action in
conspiracy. Mr. Carroll and I must not be reading the same pleadings that Mr. Engel is reading. Of course Mr. Carroll and I
must of necessity look at the pleadings objectively. The author of a document often sees only what he intended to say. Whether
the pen accurately followed the mind is another matter.
26
The right order of things in a tort claim is a duty, a breach of the duty and damages flowing from the breach. In proving
his case the victim does not start with damages and work backwards to then prove a duty and a breach of it.
27 In pleadings the same logical order must follow. The pleader does not plead damages first, then a duty and a breach of it
or worse yet then a breach of a duty and last the duty. You do not read a book backwards and you should not plead backwards.
28
Mr. Engel would have me accept that paragraph 4 is just a plea going to damages only (not a claim for conspiracy) with
the defamation claim following in later paragraphs. I do not read paragraph 4 that way. I read it to be a claim for the second
kind of conspiracy.
29
If, as Mr. Engel suggests, paragraph 4 goes only to damages for defamation I would have to conclude that the pleading
is "obfuscatory and mealy mouthed", to use a description by Southin J.A. in Murrell v. Simon Fraser University (1997), 43
B.C.L.R. (3d) 209 (B.C. C.A.), p. 217.
30 In his written brief Mr. Engel says that "while one aspect of the two lawsuits is a claim for damages for loss of reputation"
other causes of action are pled which he identifies as follows:
(a) Injurious Falsehood (Remedies in Tort, pages 9-5 to 9-8, Tab 1);
(b) Malicious Prosecution (Remedies in Tort, pages 15-11 to 15-16, Tab 2);
(c) Negligent Misstatement (Remedies in Tort, pages 16,IV-11 to 16.IV-12, Tab 3);
(d) Inducing Breach of Contract/Unlawful Interference with Economic Interests (Remedies in Tort, pages 8-11 to
8-21, Tab 4);
5

(e) Conspiracy to Commit (a), (b) and (d) (Remedies in Tort, pages 3-9 to 3-15, Tab 5).
31

In regard to (a), the quote is this:
1 The tort of injurious falsehood is the malicious publication of falsehoods concerning the plaintiff to third persons, who
are induced by those falsehoods to act in a manner which causes the plaintiff actual damage.

In the context of the lawsuits before me what is the difference between a defamation of the Plaintiff where the Defendants were
malicious in committing the defamation and the tort of injurious falsehood? I see none.
32

Later, in the same work relied on by Mr. Engel, it is said:
6 Both defamation and injurious falsehood "involve a false and harmful imputation concerning the plaintiff, made not to
him directly but to a third person." Different interests of the plaintiff are protected by these two torts: defamation protects
the plaintiff's interest in his reputation where false statements are made which lower him in the esteem of others; injurious
falsehood concerns disparagement of the plaintiff's property, products, business or other attributes which affects their
disposibility.

In the context of the lawsuits before me this is just a semantics argument by Mr. Engel. Southin J.A. would probably call it
"obfuscatory". It is just an artificial attempt to separate a claim into parts and have each part be a whole. This argument by Mr.
Engel just leads us back to the tort of defamation.
33
I understand what is being communicated in the pleadings even though Mr. Engel tries to disguise it. As Southin J.A.
said in Kalaman v. Singer Valve Co. (1997), 38 B.C.L.R. (3d) 331 (B.C. C.A.), p. 360:
Persons do frequently understand what is being communicated although that which is being communicated may be ill
expressed or not expressed at all. This proposition is illustrated by a limerick attributed to Anon:
There was a young lady from Ken
Who said she knew what it meant
When men asked her to dine
Gave her cocktails and wine
She knew what it meant but she went.
34
In regard to (b), malicious prosecution, I do not understand the submission. The requirements for that tort are set out
in Nelles v. Ontario, [1989] 2 S.C.R. 170 (S.C.C.):
(1) The proceedings must have been initiated by the defendant;
(2) The proceedings must have terminated in favour of the plaintiff;
(3) The plaintiff must show that the proceedings were instituted without reasonable cause;
(4) The defendant must have been actuated by malice.
Assuming, without deciding, that complaints to the Association can constitute that tort the pleadings do not get past the second
requirement.
35 In regard to (c), negligent misstatement, a "misstatement" is a statement which is wrong. In the context of what is pleaded
what are the "misstatements"? They are all about the Plaintiff's professional conduct and professional morality. That leads full

6

circle back to defamation. For the reasons given in Fulton and Lonrho plc the Plaintiff cannot dance around the possible defences
to a defamation lawsuit by suing for "negligent misrepresentation".
36 In regard to (d), inducing breach of contract and unlawful interference with economic interests, I fail to see those as distinct
causes of action in the pleadings. The basic allegation in that context is that the Defendants conspired to inflict economic injury
on the Plaintiff and they did that by defaming him.
37
In regard to (e), conspiracy, I agree that paragraph 4 pleads that so we come full circle to Mr. Carroll's argument that
this is not permissible.
38 To the extent that the Plaintiff relies on a breach of the Act or a code of ethics as a cause of action the principle in Fulton
applies. Mr. Carroll and Mr. Engel disagree about what the allegations about the Act and the code of ethics go to. Mr. Engel
says that the Plaintiff is not advancing a cause of action for breach of statute. Rather, he says, this is pleaded to show a special
relationship between veterinarians which creates a duty of care and the Act and code of ethics go to damages. But the gist of
the complaint is defamation. A suggestion that a "special relationship" creates a duty of care not to defame has no merit. There
does not need to be a "special relationship" between defamer and victim. This argument adds nothing. If anything, a "special
relationship" between defamer and victim might give rise to a special defence.
39
7.

Mr. Engel has not identified any section of the Act allegedly violated by the Defendants as the Plaintiff pleads in paragraph

40 How defaming the Plaintiff, which is a common law tort, violates the Act and the code of ethics escapes me. Defamation is
a common law tort. I also agree with Mr. Carroll that the code of ethics is not a matter for the court to get into. If the Plaintiff says
that the Defendants have violated the code of ethics the remedy is to make a complaint to the Association: s. 28(1) of the Act.
41
In regard to the part of paragraph 8 that Mr. Carroll seeks to strike out, that would be a fact for a claim for malicious
prosecution, but it cannot stand because there is no cause of action for malicious prosecution properly pled, i.e., the four
requirements.
Decision
42

Both applications are granted with costs on double column 6 for each application.
Applications granted.
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2018 ONSC 7739
Ontario Superior Court of Justice
Harrington Global Opportunities Fund S.A.R.L. v. Investment Industry Regulatory Organization of Canada
2018 CarswellOnt 22057, 2018 ONSC 7739, 300 A.C.W.S. (3d) 714

HARRINGTON GLOBAL OPPORTUNITIES FUND S.A.R.L. and
HARRINGTON GLOBAL LIMITED (Applicants) and INVESTMENT
INDUSTRY REGULATORY ORGANIZATION OF CANADA (Respondent)
Perell J.
Heard: December 6, 2018
Judgment: December 31, 2018
Docket: CV-16-555535
Counsel: John Kingman Phillips, Laura Young, for Applicants
Luisa Ritacca, Carlo DiCarlo, for Respondent
Perell J.:
A. Introduction
1 Between 2016 and 2018, the value of the shares of Concordia International Corp. plummeted. Concordia lost approximately
3.9 billion dollars in market capitalization.
2
Harrington Global Opportunities Fund S.A.R.L. and Harrington Global Limited (collectively "Harrington"), which had
invested in the shares of Concordia, lost $150 million. Harrington believes that Concordia and its investors were victimized by
a cabal of short-sellers that conspired to manipulate the market to profit at the expense of Harrington and its shareholders.
3
In this application, Harrington applies for a Norwich Order against the Investment Regulatory Organization of Canada
("IIROC"), which is the regulator of investment dealers, to obtain information about all the persons trading in Concordia
securities. Harrington believes that with IIROC's data about Concordia short sellers, it will be able to identify the wrongdoers
who illegally manipulated the market price of Concordia shares.
4

For the Reasons that follow, I dismiss Harrington's motion for a Norwich Order.

B. Norwich Orders
5
By means of a Norwich Order, a plaintiff may obtain information from an innocent party to identify a wrongdoer and to
ascertain the extent of his or her wrongdoing in order for the plaintiff to be able to bring proceedings or at least to consider
whether to bring proceedings against the wrongdoer. 1
6 In Norwich Pharmacal Co. v. Customs & Excise Commissioners, 2 Norwich Pharmacal knew that a patent that it owned was
being infringed, but it did not know the names of the infringers. It asked the Customs and Excise Commissioners in England, who
did know, for the names of the infringers. After the Commissioners refused to provide the information, exercising an equitable
jurisdiction associated with the ancient equitable bill of discovery, the House of Lords ordered the Commissioners to provide it.
7

The fundamental principle underlying the Norwich Order is that the party against whom the Order is sought has an equitable

duty to assist the applicant in pursuing its rights. 3 The purpose of the equitable discovery was to identify the identity of the
1

wrongdoer, and the House of Lord's analysis in Norwich Pharmacal Co. v. Customs & Excise Commissioners was that persons
who facilitated (got "mixed up" in) the wrongful acts of others had a duty to assist the injured party by giving him or her
full information and by disclosing the identity of the wrongdoer. The person against whom a Norwich Order is made must be
more than a witness or disinterested bystander, but must have become involved in the circumstances giving rise to the claim or
potential claim and must be the only practical source for the needed information.
8

The equitable jurisdiction employed in Norwich Pharmacal has been adopted and approved in Ontario and in courts across

Canada. 4 The requirements for an order are: 5
a. the plaintiff must have a bona fide claim or potential claim against a wrongdoer;
b. the defendant to the Norwich proceeding must have a connection to the wrong beyond being a witness to it;
c. the defendant to the Norwich proceeding must be the only practical source of the needed information;
d. the interests of the party seeking the disclosure must be balanced against the interests of the defendant to the proceeding,
including his or her interest in privacy and confidentiality, and any public interest that would justify non-disclosure; and,
e. the interests of justice must favour obtaining the information.
9

A Norwich Order is an intrusive and rare extraordinary order available only if its demanding prerequisites are satisfied. 6 In

GEA Group AG v. Ventra Group Co., 7 the Ontario Court of Appeal emphasized that the jurisdiction to make a Norwich Order
is an extraordinary jurisdiction that is rare and only exercised when the court is satisfied that it is necessary that it should be
exercised. Necessity, however, is not limited to circumstances where the moving party needs the information in order to plead.
In GEA Group AG, Justice Cronk stated:
85. [T]he precise placement of the necessity requirement in the inventory of factors to be considered on a Norwich
application is of little moment. The important point is that a Norwich order is an equitable, discretionary and flexible
remedy. It is also an intrusive and extraordinary remedy that must be exercised with caution. It is therefore incumbent
on the applicant for a Norwich order to demonstrate that the discovery sought is required to permit a prospective action
to proceed, although the firm commitment to commence proceedings is not itself a condition precedent to this form of
equitable relief. 8
10

A party resisting the motion or application has the defence that the information sought is privileged. 9

C. Short Selling
11 Short selling is a lawful activity in Canadian capital markets. In selling short, the short-seller, seeks to profit from a stock
that he or she believes is going to decrease in value. Short selling is the activity of selling borrowed shares into the marketplace
and later purchasing shares to return to the lender. The short-seller hopes that the share price will have fallen when he returns the
borrowed shares. The difference between the value of the shares when they were sold short and the lower price of the returned
shares less the cost of the borrowing is the profit of the short-seller.
12
To sell short, the short-seller will establish a short account with his or her investment dealer and on behalf of the shortseller client, the investment dealer will borrow the stock from a lender. The short-seller will then sell the borrowed stock. When
the share price drops in value, the short-seller client will purchase replacement shares at the lower price, and return the shares
to the dealer, who will return the shares to the lender.
13
"Naked" shorting is a short sale where there is no borrowing. The effect of naked shorting is to create a fictional supply
of shares for sale that depresses the market price for the shares. When this artificial sell pressure takes effect, it can feed on
itself by triggering margin calls and stop loss orders.

2

14
There is a strategy of market manipulation known as "short and distort" that uses short selling and naked short selling
to manipulate the market. The strategy is for false or misleading information about a public company to be disseminated and
then traders conspire to steadily make offers and to trigger stop loss orders that "walk the stock down." The stock's apparent
weakness gives legitimacy to the contrived negative analysis of the news of the company's business in social media and in
mainstream media. Such strategies are illegal, but they persist in the marketplace, particularly by hedge fund managers.
15
There is a perception that the regulation of shorting selling is permissive and lax in Canada compared to other capital
markets.
D. The Investment Regulatory Organization of Canada ("IIROC")
16
Investment dealers sell investment products such as stocks, mutual funds, bonds. Securities regulators require that
investment dealers be members of IIROC.
17
IIROC is Canada's national regulator of investment dealers, and along with the provincial securities commissions, is a
regulator of the country's capital markets.
18 Pursuant to the Ontario Securities Act, 10 IIROC was recognized as a SRO (non-statutory self-regulatory organization) by
the Ontario Securities Commission in a Recognition Order dated May 16, 2008, effective June 1, 2008. It is a successor of the
Investment Dealers Association of Canada. The Recognition Order requires IIROC to set rules, policies and other instruments
governing its members and others subject to its jurisdiction and to administer and monitor compliance by its members and their
approved persons with IIROC's rules and with securities legislation. 11
19 The Recognition Orders, among other things, require IIROC to survey and monitor trading activity to ensure that trading
is compliant with provincial securities law and with the Universal Market Integrity Rules ("UMIR").
20 UMIR prohibits conduct that is manipulative and deceptive, including "spoofing or layering;" i.e., making orders without
having a reasonable expectation of settling the trades that results from the orders, and "short and distort" strategies of shorting
and making misrepresentations to the market that overload the sell side and depress the price of shares.
21
IIROC's rules impose a high standard of protecting the privacy of client information. IIROC is also required to adopt
policies and procedures designed to ensure that private information remains private and confidential.
22
IIROC's monitoring of trading activity has three stages. The first stage is "real-time review," during which IIROC's
Surveillance Team monitors all trades in equities as they are actually occurring.
23
IIROC is able to monitor in real time because all Canadian trading venues, including stock exchanges, immediately
provide data of all marketplace messages (i.e. bids, trades, etc.). IIROC is the only source for all Canadian market trading data,
and other regulators and law enforcement come to IIROC to obtain trading data.
24
With the assistance of information management technology, IIROC can detect anomalous trading that may indicate
market manipulation.
25 The second stage is "secondary review" which occurs when the Surveillance Team refers the detected anomalous trading
to IIROC's Trade Review and Analysis Team (the "TRA Team"). The TRA Team reviews the data to determine whether there
is evidence of non-compliance with UMIR.
26
The third stage is "In-Depth Investigation," which occurs if the TRA Team believes that there is evidence of a trading
violation, in which case it will refer the matter to IIROC's Enforcement Team or to the appropriate regulator.
27
The Enforcement Team conducts an in-depth investigation and analysis. It obtains information from various sources,
including investment dealers, other international regulators, and the Canadian Depository for Securities Limited ("CDS").
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28 The Enforcement Team's analysis includes reviewing the "Trades, Orders, and Quotes Reports" ("TOQ Reports") that are
generated from data provided by investment dealers and by the trading venues.
29 TOQ Reports contain an enormous quantity of data. A TOQ Report for a single day of trading in a security like Concordia
will typically include thousands of lines of data reflecting the details of every order entered or modified for the security during
the day, every trade that resulted and every change in the best bid or best offer for the security.
30
TOQ Reports detail the type of trading activity, when the activity occurred, and the investment dealer that initiated the
activity (known as "Trade Desk ID"). The TOQ Report may also identify clients ("Client ID"), but Client ID is not mandatory
data from the investment dealers. It is a non-mandatory option for investment dealers to report client sellers and client purchasers.
E. Factual Background
1. Harrington, Concordia, and Valeant Pharmaceuticals International Inc.
31 Harrington Global Opportunities Fund S.A.R.L. is an investment fund. It is a hedge fund managed by Harrington Global
Limited (collectively "Harrington"). Harrington operates out of Bermuda, a territory of the United Kingdom. Daniel (Danny)
Guy, a resident of Bermuda, is the Chief Investment Officer and a Director of Harrington.
32
Mr. Guy has extensive experience in the investment management business as a research analyst, a trader, and a fund
manager.
33
Harrington Global is the manager of the Harrington Global Opportunities Fund, which invests in, among other things,
Canadian securities listed on the Toronto Stock Exchange ("TSX"). The Harrington Fund owned approximately 2.7 million
shares of the approximately 51 million issued and outstanding common shares of Concordia. 12
34 Concordia is in the business of acquiring and managing pharmaceutical companies. In December 2013, Concordia became
a public issuer, and it began trading on the TSX under the stockticker CXR.TO. In June 2015, it began trading on NASDAQ
under the stockticker CXRX.
35 Concordia's business strategy was to grow through acquisition. In pursuance of this strategy, Concordia carried a substantial
debt load. Because of its business strategy, Concordia was often compared to Valeant Pharmaceuticals International Inc., another
Canadian pharmaceutical company.
36
Beginning in September 2015, Valeant became embroiled in a political and media controversy regarding its business
practices. Because of the notoriety of the controversy, from September to October 2015, Valeant's stock dropped in value by
approximately 60%.
37 On September 8, 2015, Concordia's shares had a opening share price high of $1l7.75.That day, Concordia announced the
planned acquisition of Amdipharm Mercury Limited for US$3.5 billion.
38 Despite generally positive analysts reports about Concordia's announced acquisition of Amidipharm, "Mergerlnsider.com"
posted a unattributed news article stating that the deal "falls flat" and the article likened Concordia to the troubled Valeant.
39
On Friday, September 25, 2015, Marc Cohodes, a trader who was well known for shorting shares, tweeted: "If anyone
bought the CXRX secondary from my Good Friends at Goldman [Sachs] you might want to ask for your money back." Mr.
Cohodes tweet included a reference to statutory rights of rescission.
40

On September 26, 2015, the stock commentary website "The Motley Fool", posted an article likening Concordia to Valeant.
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41
On October I, 2015, the newspaper Financial Post posted an article, "Investors Take Losses on Concordia Healthcare
But Will they Invoke Material Out Clause?" The article suggested that some commentators were musing whether investors who
had just obtained Concordia shares might try to unwind their purchase.
42 During this time, a significant decline in Concordia's shares occurred. In October, Concordia's share price plunged (down
79%) on unprecedented trading volumes.
43
It was Mr. Guy's view that the decline in share value was artificial and did not reflect the reality of its business and
financial position. Dean Holley, an expert retained by Harrington, opined that September-October 2015, was one of two periods
when a cabal of individuals may have conspired to manipulate the market to artificially depress Concordia's share price.
44 However, there may have been other explanations for the decline in price. During his cross-examination for this motion,
Mr. Holley conceded that Valeant's situation and the circumstance that U.S. politicians, including Hilary Clinton, who was
running for president, were criticizing the pharmaceutical industry, might also explain why Concordia's shares were dropping
in value. Mr. Guy's view, however, that the decline in Concordia's share price could not be explained by these circumstances.
45
Another significant decline in the value of Concordia's share priced occurred between March and June 2016. This is the
second period during which Harrington believes that there was a conspiracy and when there was illegal market manipulation.
46
Harrington's belief was informed by social and mainstream media reports that led it to believe that a short and distort
strategy might have been in play. From March to May 2016, Mr. Cohodes was again commenting about Concordia. He frequently
posted extremely negative tweets about Concordia and about its CEO, Mark Thompson. On March 28, 2016, Bloomberg, a
financial news media, reported that Pacific Square Research, the analyst company of Herb Greenberg, who is an associate of Mr.
Cohodes, had disclosed that Concordia's auditors were taking a closer look at the just-released fourth quarter earnings report.
The story was repeated, including on the Business News Network, a cable TV network, even after it became apparent that the
report was an error and after Mr. Greenberg claimed that he been misquoted in the media.
47 However, once again, there are other possible explanations for the decline in value of Concordia's shares because during
this period there were other events affecting the global market in securities such as the Brexit debate in Britain.
2. Harrington and IIROC
48
Harrington believed, however, that a group of unidentified conspirators had agreed to orchestrate Concordia's share
price drop through a strategy of: (a) using social and mainstream media to disseminate misleading negative information about
Concordia; and (b) short selling Concordia stock, probably by way of illegal naked short selling.
49
On May 4, 2016, Mr. Guy met with IIROC representatives. He lodged a complaint to the regulator, and he expressed
Harrington's belief that there was a conspiracy of short-sellers manipulating the market and lowering the price of Concordia
shares. He alleged that the co-conspirators probably included Mr. Cohodes.
50
Up to this point, IIROC had not detected any anomalous trading of Concordia shares that was sufficiently serious to
cause a referral to the Enforcement Team.
51
In response to Mr. Guy's complaint, on May 6, 2016, IIROC opened a file and undertook an extensive investigation
and analysis of the trading in Concordia shares. IIROC assigned two managers and the investigation took approximately one
year to complete.
3. Harrington's Application for a Norwich Order
52
In June 2016, while IIROC was in the midst of its investigation, Harrington commenced an application for aNorwich
Order. In its Notice of Application, Harrington sought an order that would require IIROC to produce a TOQ report containing
data for all trade activity in Concordia that occurred from April 1, 2015 to end of June 2016.
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53
In its application for a Norwich Order, Harrington relied on an expert report from Mr. Holley, who is a former British
Columbia Securities Commissioner. During his time as a regulator, Mr. Holley was involved in hundreds of investigations of
cases involving trading abuses, insider trading, misrepresentations, and other securities market misconduct. Mr. Holley is the
president of CMC Capital Market Consulting Corp., a consulting firm that specializes in the standards and practices of the
Canadian investment industry, regulatory requirements, and securities litigation.
54
In his affidavit for the application for a Norwich Order, Mr. Holley provided a summary of the steps that would need to
be taken to complete a market manipulation investigation. The only step that involved IIROC was that of it providing a TOQ
report, after which Harrington could conduct its own analysis from which it could then make inquiries of investment dealers to
identify the names and account numbers of the client(s) for whom each transaction in Concordia was executed.
55
Harrington's Norwich application, however, was not argued. With IIROC's investigation ongoing, the parties reached an
agreement on an interim disclosure order for the production of TOQ report data.
56
In August 2016, on consent, Justice Dow ordered IIROC to produce trading data from its TOQ reports, excluding the
identification of the client seller and the client buyer. Justice Dow ordered IIROC to provide Harrington copies of the TOQ
Report for Concordia, inclusive of the short-sell regulatory designations, but excluding the Buyer Account ID and the Seller
Account ID categories of information in digital form and in excel spreadsheet format.
57
IIROC provided TOQ report data to Harrington in two tranches. The first tranche occurred in September 2016, when
IIROC provided Harrington with truncated TOQ Reports for April 1, 2015 to October 17, 2016. The TOQ Reports disclosed
the investment dealer (e.g., TD Securities, etc.) associated with each transaction, as well as when the transaction occurred, what
type of message was involved (i.e., trade, order or quote) and a specific transaction number. IIROC removed the Trade Desk
ID and the Client ID columns from these reports.
58 Pausing here in the narrative, it should be noted that for the purpose of the motion now before the court nothing turns on
the circumstance that IIROC did not fastidiously comply with Justice Dow's Order. On this motion, Harrington is not seeking
to enforce the initial disclosure made by Justice Dow by a contempt order or in any other way. Rather, the motion before the
court is an opposed motion to determine whether in the circumstances, including the circumstance that some information has
already been provided by IIROC, the court should make a Norwich Order.
59
Returning to the narrative, in December 2016, Harrington requested additional data. Based on its review of the data,
Harrington identified trades occurring at five investment dealers during specific time periods that were of interest to its expert
investigator, in particular: June 8, 2015 to June 11, 2015; September 4 and 25, 2015 October 21 to 23, and 28, 2015; February
4 to 8, 2016; and March 1 to April 30, 2016.
60
In March, 2017, IIROC provided Harrington with anonymized Trade Desk ID data for the above-noted time periods. It
provided Broker Information for a narrowed subset of the TOQ Report in "masked" or anonymized form.
61
Thus, by February 2017, IIROC had delivered TOQ Reports for Concordia for the period April 1, 2015 to August 30,
2016, but the reports excluded certain Broker ID Information and certain Client ID Information that had been prescribed by
Justice Dow's order of August 2016.
4. The IRROC Investigation
62
Meanwhile, IRROC was continuing its own investigation. It examined and analyzed the trading in the time periods
identified by Harrington. IIROC identified the investment dealers with the largest short positions and the Trade Desk IDs that
were involved in short selling activities. IIROC contacted the dealers that it identified in its review of the TOQs and requested
the identities of the clients holding short positions.
63 For US-based trades, which represented approximately 80% of the short trades, the IIROC made a request of its American
counterpart, Financial Industry Regulatory Authority ("FINRA") for client identities. The Enforcement Team also asked for
6

information from CDS about failed trade data; i.e. data about transactions that failed to complete or settle, which activity may
suggest an attempt to manipulate the market.
64 IIROC's investigators concluded that no market manipulation had occurred. IIROC concluded that all of the short selling
of Concordia that occurred was compliant with market rules and regulations. In particular, IIROC concluded that: (a) there was
no evidence to support the existence of a cabal of collusive short sellers; (b) positions held short over longer periods were taken
on by various persons and entities that were diverse and unconnected; (c) activity by high frequency traders or day traders was
not manipulative or an explanation for price declines; and (d) there were no failed trades or settlement issues of significance on
the Canadian or US markets; and (e) specific transactions or alleged wrongdoing identified by Harrington was not substantiated.
65
In March 2017, IIROC reported to Harrington that it had completed its investigation and was closing its file. IIROC
reported that that its review of activity on Canadian marketplaces did not discover sufficient evidence to pursue a violation
of UMIR.
66
Harrington however, submits that IIROC's investigation was inadequate and its conclusion unjustified. Harrington
criticizes the IIROC investigation on a variety of grounds including: (a) IIROC focused only on Canadian transactions,
notwithstanding that approximately 80% of the declared short positions in Concordia under investigation were held in the US
and any manipulative transactions would not be detectable by IIROC unless the US transactions were investigated; (b) IIROC
investigated only the period March 2016 to July 2016, despite the dramatic 50% price drop in a three-week period in SeptemberOctober 2015; (c) IIROC's investigation of failed trade data was defective for numerous reasons; (d) although IIROC examined
cancellations on the Canadian market, which may be an indication of market manipulation, its analysis was deficient because
it did not also examine US data; (e) IIROC's conclusion that high frequency traders or day traders were influencing price
declines was not supported by evidence and the analysis failed to consider high frequency trading in Concordia shares; (f)
IIROC's investigators did not investigate a Bloomberg news report of a purported publication of a research report by Pacific
Square Research and did not know whether it even existed, despite acknowledging that the share price dropped during the
currency of the report; (g) IIROC's investigators did not know whether the Pacific Square Research issue had been caught by
IIROC's Surveillance Team; and (h) there is no indication that IIROC's investigators had examined any of the allegations of
misrepresentations made to the market.
5. Harrington's Revived Application for a Norwich Order
67
Notwithstanding its criticisms of IIROC's investigation, Harrington continued to review the data provided by IIROC.
Harrington retained Bates Group LLC to review and analyze the data.
68 The Bates Group delivered a report that concluded that the high level of cancellation activity, the low percentage of trade
volume to order volume, and the various trading desk level metrics warranted further review of the trading activity in Concordia
shares notwithstanding the conclusions of the IIROC investigation. The Bates Group concluded that the trades in Concordia
shares were outside the normal behavior of other market participants, were potentially detrimental to Concordia, and did not
follow the market trend of "best bid and offer," which would be expected of a competitive trading strategy.
69
The Bates Report concluded that the data made available by IIROC, which aggregated information at the trading desk
or dealer level, was inadequate for the necessary testing to determine whether there had been illegal market manipulation. The
Bates Group opined that to understand whether there has been market manipulation, it was necessary to see additional data,
including all Broker Information and some Client Information detail. It was the opinion of the Bates Group that obtaining the
additional data from IIROC would allow Harrington to assess whether wrongful activity has taken place, and if so, by whom.
Thus, Harrington submits that it requires the additional information to identity the wrongdoers and to determine the viability
of its claim against them.
70
Given the issues identified by the Bates Report, Harrington asked IIROC for the additional data. IIROC, however,
refused to provide any additional information, and in March 2018, Harrington amended its Notice of Application and revived
its application for a Norwich Order. Among incidental relief, Harrington seeks:
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a. an Order requiring IIROC to forthwith disclose and produce to Harrington the complete TOQ Report relating to the
securities of Concordia that is listed and traded on the TSX for the period April 1, 2015 to date in electronic format;
b. an Order requiring IIROC to provide all data in its possession for the trades set out in the TOQ Report, including the
names of the registered brokers and clients involved in the transactions (the "Additional Data").
71 Included with Harrington's Amended Notice of Application was a second expert report, prepared by Dr. Shane Shook of the
Bates Group. Dr. Shook reviewed the TOQ data that IIROC had provided to Harrington. In his report, he identified transactions
that he said may be indicative of manipulative trading. He identified the dealers from which these transactions originated. In
response to Dr. Shook's report, IIROC re-reviewed the data, but it concluded that it did not indicate manipulative trading.
72
On cross-examination, Dr. Shook conceded that there could just as easily be legitimate explanations for the transactions
that he identified. Dr. Shook also acknowledged that Harrington had enough information to request client information from
investment dealers. He conceded that the TOQ Reports provided to date included enough data to identify specific problematic
transactions and the investment dealers involved, who, in turn, would be able to identify the clients involved in the transactions.
73
In its renewed request for a Norwich Order, Harrington added a request that would require IIROC to produce all data
in its TOQ Report's for Concordia, and also, information that IIROC had received from FINRA pursuant to the agreement
between the regulators.
74
The agreement between IIROC and FINRA, however, specifies that IIROC must use the information exclusively for
carrying out its regulatory responsibilities and the agreement prohibits IIROC from sharing the information without FINRA's
written consent.
75
IIROC put FINRA on notice of Harrington's request for additional information. FINRA responded that it objected to
Harrington's request, and FINRA noted that disclosure would violate the confidentiality of FINRA'S members. FINRA also
stated that disclosure would harm its regulatory objectives, as it would discourage FINRA members from providing data and
impair data sharing among regulators. FINRA's response stated:
FINRA would object to producing this information if subpoenaed directly for it, and U.S. courts would likely uphold
these objections. If this information is disclosed by IIROC in response to the Application, FINRA is less likely to provide
such information in the future, rather than risk disclosure. Disclosure of this information would impair the effectiveness of
FINRA's participation in the [Intermarket Surveillance Group] and stifle the flow of regulatory information that benefits
everyone.
6. The Reorganization of Concordia
76

In 2017, Concordia sought protection from its creditors under the Companies' Creditors Arrangement Act. 13 It brought

an application under to stay proceedings against it and to reorganize. 14
77
From its highest point in June 2016, Concordia lost approximately 3.9 billion dollars in market capitalization. By 2018,
the share price was below a dollar.
78

By 2017, the Harrington Fund had sold its Concordia shares and crystallized a loss of approximately $150 million.

F. The Position of the Parties
79
Harrington believes that the market was intentionally and illegally manipulated by a group of traders who conspired to
orchestrate a share price drop in Concordia shares. It submits that the conduct of the group constituted an unlawful conspiracy
to injure the shareholders of Concordia and that Harrington was injured by the conspiracy. Harrington brings an application
for a Norwich Order because it requires information to ascertain the identity of the conspirators and to determine the viability
of a claim being brought against them.
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80
Harrington submits that: (a) it has a bona fide cause(s) of action against the conspirators; (b) it needs information to
identify the wrongdoers; (c) IIROC's TOQ Reports and its possession of the additional data makes it the only practicable source
for the information necessary to identify the conspirators; (d) IIROC has a responsibility to ensure market integrity; (e) IIROC
will not be prejudiced by providing the information and Harrington will indemnify it for its reasonable costs in providing the
information; and (f) the interests of justice favour the granting of an Norwich Order.
81
Harrington submits that IIROC's concerns about maintaining the privacy and confidentiality of the investment dealers'
clients' identities is overblow, because there is little privacy interest in being identified as a shareholder of a corporation because
shareholder identities are public information in a corporation's share registrar. In any event, Harrington agrees that the client
information could by anonymizing so that the innocent shareholder's identities would never be disclosed and this would obviate
any privacy or confidentiality concern.
82
Harrington submits that capital markets are essential to the Canadian economy, and the integrity and confidence in the
integrity of Canadian capital markets is essential. It is salutary for market participants to want to address problems with the
capital markets, particularly where a self-regulator cannot effectively do so. Harrington submits that IIROC is hobbled by its
limited jurisdiction over only Canadian investment dealers and only trading in Canada and, therefore, IIROC should not shield
its trading data from scrutiny and it should support the efforts of market participants policing the marketplace.
83 For its part, IIROC submits that Harrington has not satisfied any of the requirements for a Norwich Order. IIROC submits
that granting an Order would offend the principle that a Norwich Order is an extraordinary discretionary order that is rarely
granted and that should only be granted if its demanding prerequisites are satisfied.
84 IIROC submits that Harrington does not have a reasonable cause of action because its asserted claims of civil conspiracy,
slander of title, and wrongful interference with economic relations are actions that may be available to Concordia but are not
available to Concordia's shareholders. Further, IIROC submits that if Harrington did have causes of action, the actions would
be statute-barred under the Limitations Act, 2002. 15
85
IIROC submits that there is no equitable perch to make an equitable discovery order against it because it was not mixed
up in the tortious acts of the alleged cabal and IRROC did not facilitate the wrongdoing.
86
IIROC submits that it is not the only source of the information that Harrington allegedly needs and that in any event
Harrington does not need a Norwich Order against IIROC since Harrington has received sufficient information to make inquiries
of the investment dealers or to obtain a Norwich Order against the implicated investment dealers. IIROC submits that the
investment dealers are the better source because the pertinent information that IIROC may need is client identification, which
is not comprehensively disclosed in TOQ Reports because disclosing client information is an optional reporting requirement
for investment dealers. In any event, IIROC submits that Harrington has sufficient information to commence an action against
at least of some of the wrongdoers whom it suspects to have manipulated the market for Concordia shares.
87 IIROC submits that the granting of a Norwich Order would interfere with its role as regulator. It submits that if a Norwich
Order were granted it would irreparably harm IIROC's ability to carry out its regulatory role and set a precedent that undermine
the regulatory landscape in general.
88 Further, IIROC submits that complying with the Norwich Order would irreparably harm its cooperation agreements with
other regulators including FINRA, which has indicated that if IIROC is required to disclose client and broker data, it will be
less likely to provide such information to IIROC in the future. Moreover, IIROC submits that complying with a Norwich Order
would compromise and violate IIROC's responsibilities to protect confidential information and the privacy rights of others
including the clients of investment dealers.
89
Continuing its in terrorem argument, IIROC submits that Harrington's Norwich Order application is an attempt of a
private party to co-opt a regulator as its personal investigator in order to settle a private dispute. IRROC submits that a Norwich
Order would place it in the untenable position of having to disclose its work product and investigative techniques, which would
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compromise its ability to effectively carry out its regulatory mandate and its obligation to pursue leads that may be important
to the integrity of the market. It submits that if the court grants Harrington its order, Harrington (and likely other hedge funds)
will likely pursue similar remedies against IIROC in the future and this would fundamentally change the nature of IIROC's
role as a regulator.
G. Analysis and Discussion
90
Although I disagree with a some of IIROC's arguments or some parts of IIROCs various arguments, I agree with its
ultimate submission that a Norwich Order should not be granted in the circumstances of the immediate case.
91

I disagree with IIROC's argument that Harrington does not have a bona fide claim or potential claim against a wrongdoer.

92 I disagree with IIROC'S argument that it was not the only practical source for the information that Harrington seeks, but
I agree with IIROC'S arguments that Harrington does not now need further information in order to commence an action against
the wrongdoers. In my opinion, Harrington does not satisfy the necessity requirement of the test for a Norwich Order.
93
I also agree with IIROC's arguments: (a) that it is not connected to the alleged wrongdoing or wrongdoers in a way that
would justify the extraordinary and intrusive Norwich Order (b) that in balancing Harrington's interests in disclosure against
the interests of IIROC as a regulator the balance favors not making a Norwich Order; (c) that balancing Harrington's interest in
disclosure with IIROC's own interest and the public interest in protecting privacy and confidential information that the balance
favours not making a Norwich Order; and. (d) that the interests of justice do not favour the granting of a Norwich Order in the
circumstances of the immediate case.
94
By way of elucidation of these conclusions, I begin by saying that there may be some traction to IIROC's argument that
Harrington does not have a cause of action for slander of title, and wrongful interference with economic relations, but there is
no merit to IIROC's argument that Harrington does not have a bona fide action for civil conspiracy.
95

The constituent elements of a claim for civil conspiracy are:
a. at least two defendants make an agreement to injure the plaintiff;
b. the defendants use some means (lawful or unlawful) for the predominate purpose of injuring the plaintiff (intention to
injure civil conspiracy); or
c. the defendants use unlawful means with knowledge that their acts were aimed at the plaintiff and knowing or
constructively knowing that their acts would result in injury to the plaintiff (unlawful means civil conspiracy);
d. the defendants act in furtherance of their agreement to injure; and,
e. the plaintiff suffers damages as a result of the defendants' conduct. 16

96 It is not plain and obvious that the unlawful means civil conspiracy, where the short-seller defendant uses unlawful means;
i.e., illegal market manipulation, while knowing or constructively knowing that shareholders like Harrington would be injured
and where the shareholders are in fact injured, is not a bona fide action that is available to Harrington.
97

It is also not plain and obvious that the conspirators would have a limitation period defence to preclude the civil conspiracy

claim. 17
98 Thus, Harrington satisfies the first criterion for the granting of a Norwich Order. It, however, does not satisfy the remaining
criteria save for the criterion that IIROC is the only practical source of the information that Harrington allegedly needs.
99 Perhaps, the most important criterion for a Norwich Order is the criterion that there must be some connection or relationship
between the target of the Order and the wrongdoer or the wrongdoing. Norwich Orders are a manifestation of the court of equity's
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in personam injunctive jurisdiction over the citizens of the realm, and the courts of equity required a reason or justification
before exercising a jurisdiction that would interfere with the rights of an innocent party who was under no common law duty
to the plaintiff.
100 The importance of this connection criterion or proximity criterion is augmented by the general policy of the substantive
law in Canada that protects personal freedom and rights of privacy, which rights have achieved constitutional law status in
Canada. The importance of the connection criterion in the test for a Norwich Order is also augmented by the general policy
of Ontario's Rules of Civil Procedure that non-parties, including even witnesses of the events involving the parties, are not
discoverable during the interlocutory stages of a proceeding. Thus, for example, the jurisprudence about discovery from nonparties under rule 30.10 is very restrictive. 18 Because of these policy imperatives, courts will not permit parties to use Norwich
Orders to conduct fishing expeditions. 19 In Subway Franchise Systems of Canada, Inc. et al v. Trent University, 20 Justice
Lederer stated:
1. This is an application seeking a Norwich Order. A Norwich Order is for discovery in advance of an action being
commenced. Its roots are in equity. It derives from the ancient bill of discovery. Such a bill sought or seeks the disclosure of
facts and nothing more. The granting of such an order is rare and extraordinary discretionary relief. This is as it should be.
Freely allowing discovery in advance of an action would fundamentally change the process of the Court. It would lead to
the tools of the court being used to search out and investigate speculative actions (the often referred to "fishing expedition")
rather than deal with real and substantive disputes. The policy proposition is that on occasion there may be situations where
a party cannot proceed based only on the information available to it. The purpose of an action for discovery "is to enable
justice to be done": [...]
101

In GEA Group AG v. Ventra Group Co., 21 Justice Cronk stated:
104. I reiterate that pre-action discovery is rare and extraordinary discretionary relief. It is not intended nor should it be
permitted to serve as a substitute for the normal discovery regime mandated by the Rules of Civil Procedure. As noted by
the Alberta Court of Appeal in B.(A.), supra, at para. 16: "[a] Norwich order is not intended as a device to circumvent the
normal discovery process which can effectively achieve the same result." I agree.

102 In the case at bar, there was a fulsome debate about whether or not IIROC's regulatory role in the market place facilitated
the wrongdoing or was more akin to that of witness who perceives and memorializes what happened. IIROC denied facilitating
or being the medium of wrongdoing, but Harrington accused IIROC of trivializing its role and its connection to the wrongdoing.
103
In my opinion, the parties' debate missed the point that at issue is not a factual debate about classification of "just a
witness" or classification as "more than a witness" but rather should be a debate about the norms, values, and policies of the
regulation of the securities industry and the administration of justice. In Straka v. Humber River Regional Hospital, 22 Associate
Chief Justice Morden observed that the real question with respect to an equitable action for discovery was the question about
in what circumstances ought the remedy to be available. Viewed in that light, the question becomes the normative question of
whether or not IIROC operating in the public law sector ought to have a duty to disclose trading information to an investor who
is contemplating bringing a private law tort claim.
104
In my opinion, the answer to that question is no. The legislated role and duties of IIROC are to do what it did in the
immediate case, investigate a complaint and make its own decision about what information, if any, to release. It is inevitable
that a regulator will get "mixed up" in the wrongdoing of the industry it is regulating, but that does not entail that it has a
relationship with the wrongdoing or the wrongdoer that would impose a duty in equity to disclose information to the victims
of the wrongdoing.
105
As a regulator, IIROC was operating under public law regime and obliged to investigate Harrington's complaint, but
how it carried out that obligation was for it to decide. The ways and means of its investigation was a matter within IIROC's
jurisdiction and for it to decide. In an odd or perverse way, Harrington is using an application for a Norwich Order as a form of
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judicial review of the probity or reasonableness of IIROC's investigation and its regulatory role. It asks the court to weigh the
merits of its criticism of IIROC's investigation and IIROC's conclusions. That is not an appropriate use of a Norwich Order.
106
What information to disclose before, during, or after its investigation was a decision for IIROC to make. If IIROC's
investigation had revealed that there were grounds to turn the matter of trading in Concordia shares over to its Enforcement
Team or to the OSC, it would have been under no obligation to turn over the investigative information to Harrington to assist it in
prosecuting its private law action, although the information may have become public knowledge. The fact that IIROC consented
to Justice Dow's Order is not a foot-in-the-door way to create an obligation or duty on it to provide additional information.
107 I appreciate that there is a public interest in the private prosecution of actions that promote compliance with the laws that
governs Canada's capital markets and that private actions provide access to justice for the victims of illegal trading activities
and modify and deter the bad behaviour of those that would seek to profit by circumventing the law that governs the capital
markets, but it does not follow that the prosecutors in the public sector must share information with the private law prosecutors.
108

In my opinion, in the immediate case, the connection or proximity criterion of the test for a Norwich Order is not satisfied.

109 Further, the necessity requirement in the test for a Norwich Order is also not satisfied in the immediate case. Harrington
already has a prospective action for the tort of civil conspiracy that can proceed against Mr. Cohodes and several other shortsellers or stock market analyst commentators that it believes may have conspired to short and distort the sale of Concordia
shares. However, it seems that Harrington is reluctant to sue any of the possible stock market manipulators unless it knows
the identities of all of the suspected conspirators and unless it is also satisfied that a successful claim against the conspirators
actually exists. This approach turns the prosecution of a bona fide claim into fishing for a claim to prosecute. As noted above,
a Norwich Order is not a means to search out and investigate speculative actions.
110
Further still, in my opinion, the various balancing tests of the criteria for a Norwich Order are also not satisfied in the
immediate case, in part, for the same reasons that the connection or proximity criterion is not satisfied.
111
But there is more than the failure to satisfy the connection factor as an explanation of why the other Norwic factors
are also not satisfied. Balancing the interests of IIROC against the interests of Harrington tips the balance against making a
Norwich Order and the interests of justice also do not favour making a Norwich Order.
112 IIROC's duties of keeping confidences and of protecting privacy interests and its interest in maintaining its relationship
with FINRA and other regulators stand against the making of a Norwich Order. Harrington cannot minimize the intrusion on the
privacy interests of the investors, the clients of the investment dealers, that IIROC has refused to disclose by the circumstance
that the clients are already identified on the shareholder's registry of Concordia. What Harrington is seeking is personal financial
information about the activities of those shareholders and that is a major intrusion on the privacy and confidentiality interests
of those shareholders.
113 In 1654776 Ontario Ltd. v. Stewart, 23 the plaintiff corporation purchased options and shares in BCE Inc. (Bell Canada
Enterprises, Canada's preeminent communications company) in anticipation of a leveraged buy-out of BCE Inc. After a news
article by the defendant Sinclair Stewart, a business reporter for the defendant Globe and Mail newspaper, was published, the
plaintiff sold its shares and options at a loss of $35,900. In his article, Mr. Sinclair had relied on confidential unidentified
sources to report that the buy-out was problem-plagued and would likely be delayed. The plaintiff corporation believed that the
confidential sources had breached the Securities Act, and it proposed to bring a class action seeking 30 million dollars in general
damages and $5 million damages from breaches of the Ontario Securities Act. The plaintiff corporation brought an application
for a Norwich Order that Mr. Sinclair and the Globe and Mail disclose the identifies of the confidential sources. Affirming
Justice Belobaba's decision in the court below, 24 the Court of Appeal dismissed the motion for a Norwich Order.
114
Justice Juriansz, who wrote the decision for the Court of Appeal, concluded that the first, second, third, and fourth
Norwich factors had been satisfied. The plaintiff corporation had a bona fide cause of action; the defendants were involved in the
acts complained of; the defendants were the only practical sources of the information; and the defendants could be indemnified
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for any costs of making disclosure. The disposition of the Norwich Order action thus turned on the fifth Norwich factor; namely,
whether the interests of justice favour the obtaining of the disclosure. In the circumstances of the plaintiff corporation's request
for a Norwich Order, the fifth factor encompassed all the interests that had to be weighed. Justice Juriansz stated: 25
77. The fifth Norwich factor is whether the interests of justice favour the obtaining of disclosure. This factor is broad and
encompasses the interests of the applicant, the respondents, the alleged wrongdoers and the administration of justice. The
interests of the respondents and the greater public interest sweep in their claim of journalist-source privilege. The privilege
claim must be determined by application of the Wigmore test. In this way the Norwich and Wigmore tests intersect, as the
application judge noted.
78 I also agree with the application judge that if the Wigmore test is satisfied by the media respondents, it probably will
not be in the interests of justice to order disclosure, and on the other hand if the Wigmore test is not satisfied, it probably
will be in the interests of justice to order disclosure.
115
In an elaborate and detailed analysis of: (a) the criteria for recognizing a journalist source privilege, (b) the public
interest in free expression, (c) the public interest in promoting compliance with the disclosure regime of regulated by the Ontario
Securities Act, which includes both public sector and private sector regulation, and (d) the strength of the plaintiff corporation's
case, Justice Juriansz concluded that a Norwich Order should not be granted; he stated: 26
145. In the final weighing up I would conclude that the greater public interest is served by upholding the respondents'
claim of privilege. The public interest in free expression must always be weighed heavily in the balance. The balance may
well have been shifted, had the apparent strength of the appellant's case been compelling; however, the appellant has not
put forward such a case. Whatever the merits of its case, the appellant can seek a remedy from BCE and Canada Inc.
The public interest in promoting compliance with the disclosure regime regulated by the Securities Act can be adequately
served by the appellant proceeding with its action against BCE.
E. Conclusion
146 I would conclude that the respondents have satisfied the Wigmore test, and hence, the appellant has failed to satisfy
the Norwich test. I would dismiss the appeal.
147. This was a difficult case. Corporate executives who engage in the dangerous practice of providing journalists with
information anonymously during the course of sensitive negotiations should understand the courts may not uphold a
journalist's assurances of confidentiality.
116
Returning to the immediate case, unlike 1654776 Ontario Ltd. v. Stewart, where four of the five criteria for a Norwich
Order were not satisfied and it was a close call on the fifth factor, the immediate case is not a difficult or borderline case. The
1654776 Ontario Ltd. v. Stewart does demonstrate that the issuance of a Norwich Order is a rarely exercised extraordinary
discretion and that the protection of privileges and confidences and the interests of the innocent target of the order are powerful
forces against the issuance of an Order.
117

In my opinion, the case at bar is not an appropriate case for a Norwich Order.

H. Conclusion
118

For the above reasons, Harrington's application is dismissed.

119
If the parties cannot agree about the matter of costs, they may make submissions in writing beginning with IIROC's
submissions within twenty days from the release of these Reasons for Decision followed by Harrington's submissions within
a further twenty days.
Application dismissed.
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The judgment of the court was delivered by La Forest J.:
1
This appeal arises by way of motion for summary judgment. It concerns the issue of whether and when accountants who
perform an audit of a corporation's financial statements owe a duty of care in tort to shareholders of the corporation who claim
to have suffered losses in reliance on the audited statements. It also raises the question of whether certain types of claims against
auditors may properly be brought by shareholders as individuals or whether they must be brought by the corporation in the
form of a derivative action.
Facts
2
Northguard Acceptance Ltd. ("NGA") and Northguard Holdings Ltd. ("NGH") carried on business lending and investing
money on the security of real property mortgages. The appellant Guardian Finance of Canada Ltd. ("Guardian") was the sole
shareholder of NGH and it held non-voting class B shares in NGA. The appellants Hercules Managements Ltd. ("Hercules") and
Max Freed were also shareholders in NGA. At all relevant times, ownership in the corporations was separated from management.
The respondent Ernst & Young (formerly known as Clarkson Gordon) is a firm of chartered accountants that was originally hired
by NGA and NGH in 1971 to perform annual audits of their financial statements and to provide audit reports to the companies'
shareholders. The partner in charge of the audits for the years 1980 and 1981 is the respondent William Alexander Cox. Mr.
Cox held personal investments in some of the syndicated mortgages administered by NGA and NGH.
3
In 1984, both NGA and NGH went into receivership. The appellants, as well as Friendly Family Farms Ltd. ("F.F.
Farms"), Woodvale Enterprises Ltd. ("Woodvale"), Arlington Management Consultants Ltd. ("Arlington"), Emarjay Holdings
Ltd. ("Emarjay") and David Korn (all of whom were shareholders or investors in NGA) brought an action against the respondents
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in 1988 alleging that the audit reports for the years 1980, 1981 and 1982 were negligently prepared and that in reliance on these
reports, they suffered various financial losses. More specifically, the appellant Hercules sought damages for advances totalling
$600,000 which it made to NGA in January and February of 1983, and the appellant Freed sought damages for monies he added
to an investment account in NGH in 1982. All the plaintiffs claimed damages in tort for the losses they suffered in the value of
their existing shareholdings. In addition to their tort claims, the plaintiffs also alleged that a contract existed between themselves
and the respondents in which the respondents explicitly undertook, as of 1978, to protect the shareholders' individual interests
in the audits as distinct from the interests of the corporations themselves.
4 After a series of amendments to the initial statement of claim, over 40 days of discovery, and numerous pre-trial conferences
and case management sessions, the respondents brought a motion for summary judgment in the Manitoba Court of Queen's
Bench seeking to have the plaintiffs' claims dismissed. The grounds for the motion were (a) that there was no contract between
the plaintiffs and the respondents; (b) that the respondents did not owe the individual plaintiffs any duty of care in tort; and
(c) that the claims asserted by the plaintiffs could only properly be brought by the corporations themselves and not by the
shareholders individually. The motions judge granted the motion with respect to the plaintiffs Hercules, F.F. Farms, Woodvale,
Guardian and Freed and dismissed their actions on the basis that they raised no genuine issues for trial. By agreement, the
claims of the remaining plaintiffs were adjourned sine die. An appeal to the Manitoba Court of Appeal by Hercules, Guardian
and Freed was unanimously dismissed with costs. Leave to appeal to this Court was granted on March 7, 1996 and the appeal
was heard on December 6, 1996.
Judicial History
Manitoba Court of Queen's Bench
5
Dureault J. began his reasons by noting that only the claims of Hercules, F.F. Farms, Woodvale Guardian and Freed had
to be addressed since, by agreement, the claims of the other plaintiffs had been adjourned. He then proceeded to set out the
appropriate test to be applied in summary judgment motions. Referring to Rule 20.03(1) of the Manitoba Court of Queen's
Bench Rules, Reg. 553/88, (which governs summary judgment motions) and citing Fidkalo v. Levin (1992), 76 Man. R. (2d) 267
(Man. C.A.), he explained that while the defendant bears the initial burden of proving that the case is one where the question
whether there exists a genuine issue for trial can properly be raised, the plaintiff bears the subsequent burden of establishing
that his claim has a real chance of success.
6 After rejecting the claim of the plaintiff F.F. Farms on the ground that it failed from the outset to establish any cause of action,
Dureault J. turned to the more substantive issues in the motion. He began by addressing the question whether the plaintiffs qua
shareholders may properly bring an action for the devaluation in their shareholdings in NGA and NGH, and held that
... shareholders have no cause of action in law for any wrongs which may have been inflicted upon a corporation. This
principle of law is often referred to as "the rule in Foss v. Harbottle". The plaintiff shareholders are trying to get around
this principle. At best, if any wrong was done in the conduct of the defendants' audits, it was done to [NGA] and [NGH]
and cannot be considered an injury sustained by the shareholders.
Dureault J. found on this basis that the claims of Hercules, Guardian, Woodvale and Freed did not disclose any genuine issue
for trial since they ought to have been brought by the corporations and not by the plaintiffs as individual shareholders.
7 The motions judge next addressed the question whether any duty of care in tort was owed by the defendants to the plaintiffs
in their capacities as either shareholders or investors in the audited corporations. He noted that
[g]enerally speaking, the law requires more than foreseeability and reliance. Actual knowledge on the part of the
accountant/auditor of the limited class that will use and rely on the statements, referred to as the "proximity test", is also
required.
Adopting the defendants' submissions on this issue, Dureault J. found that no duty of care was owed the plaintiffs because the
audited statements were not prepared specifically for the purpose of assisting them in making investment decisions.
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8
Finally, Dureault J. addressed the plaintiffs' claim that their losses stemmed from a breach of contract by the defendants.
He recognised that the engagement of the auditors by the corporations is a contractual relationship, but rejected the contention
that this relationship can be extended to include the shareholders so as to permit them to bring personal actions against the
auditors in the event of breach. Finding that none of the plaintiffs' claims raised a genuine issue for trial, Dureault J. granted
the motion with costs.
Manitoba Court of Appeal (1995), 102 Man. R. (2d) 241 (Man. C.A.) (Philp, Lyon and Helper JJ.A.)
9
An appeal was brought to the Manitoba Court of Appeal by Hercules, Guardian and Freed. Helper J.A., writing for the
court, began her reasons by finding that the learned motions judge had correctly applied the Fidkalo test for summary judgment
motion under Rule 20.03(1) She also distinguished that test from that applicable on a motion to strike pleadings on the ground
that, unlike the situation on a motion to strike, a Rule 20 motion requires an examination of the evidence in support of the
plaintiff's claim.
10 Turning to the question whether the respondents owed a duty of care in tort to the appellants, Helper J.A. noted the latter's
two alternative submissions. The first (at p. 244) was that
... a common law duty of care arose ... because the respondents knew or ought to have known: i) that the appellants were
relying on the audited statements and the services and advice provided by the respondents; ii) the purpose for which the
appellants would rely upon the respondents' services and statements; iii) that the appellants did so rely upon those audited
statements for investment and other purposes; and iv) that the respondents breached their duties to the appellants thereby
causing them a financial loss.
In response to this claim, Helper J.A. explained, the respondents contended that the appellants were simply trying to avoid the
rule in Foss v. Harbottle (1843), 2 Hare 461, 67 E.R. 189 (U.K. H.L.) , by asserting their claims as individual shareholders
rather than by way of derivative action. The respondents also argued that they had no knowledge that investments would be
made on the basis of the audited statements and that there was no evidence to support the contention that they ought to have
known that their reports would be relied upon in this manner. Finally, Helper J.A. noted, the respondents asserted that there was
no evidence demonstrating that the appellants had, in fact, relied on the audited statements at issue.
11
In analysing this first main submission, Helper J.A. undertook a thorough review of Caparo Industries plc v. Dickman,
[1990] 1 All E.R. 568 (U.K. H.L.), where the House of Lords considered the question of the scope of the duty of care owed by
auditors to shareholders and investors. After reviewing the Canadian case law on the matter, she concluded, at p. 248, that
[t]he appellants were unable to direct this court to any evidence in support of their position which was ignored by the
motions judge. Nor am I persuaded that the order dismissing the appellants' claims is contrary to the existing jurisprudence.
The evidence showed that the auditors had prepared the annual reports to comply with their statutory obligations. There
was a total absence of evidence to indicate the respondents knew the appellants would rely upon the reports for any specific
purpose or that the appellants did rely upon the reports before infusing more capital into their companies. The appellants
were content to allow management to continue running the companies despite a drop in profitability reflected in the 1982
audited report and invested more capital in the face of that report. The evidence filed in opposition to the motion did not
support the appellants' claim on this issue.
In the view of the Manitoba Court of Appeal, then, the first of the appellants' submissions regarding the existence of a duty
of care could not succeed.
12
The appellants' second main submission concerning the existence of a duty of care consisted in an allegation that the
respondent auditors contravened the statutory independence requirements set out in s. 155 of the Manitoba Corporations Act,
S.M. 1976, c. 40, and that this in itself gave rise to a cause of action in the individual shareholders. The relevant portions of
s. 155 are as follows:
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155(1) Subject to subsection (5), a person is disqualified from being an auditor of a corporation if he is not independent
of the corporation, all of its affiliates, and the directors or officers of the corporation and its affiliates.
155(2) For the purposes of this section,
(a) independence is a question of fact; and
(b) a person is deemed not to be independent if he or his business partner
(i) is a business partner, a director, an officer or an employee of the corporation or any of its affiliates, or a
business partner of any director, officer or employee of the corporation or any of its affiliates, or
(ii) beneficially owns or controls, directly or indirectly, a material interest in the securities of the corporation
or any of its affiliates, or
(iii) has been a receiver, receiver-manager, liquidator or trustee in bankruptcy of the corporation or any of its
affiliates within two years of his proposed appointment as auditor of the corporation.
.....
155(6) The shareholders of a corporation may resolve to appoint as auditor, a person otherwise disqualified under
subsections (1) and (2) if the resolution is consented to by all the shareholders including shareholders not otherwise entitled
to vote.
Specifically, the appellants alleged that because s. 155(6) of the Act allows a single shareholder to exercise a veto power over the
appointment of the auditors, each shareholder also has a right of action against the auditors where damage has been occasioned
by a breach of the independence requirement in s. 155(2). Helper J.A. rejected this submission both on the ground that it was
unsupported by authority and on the basis that the wording of s. 155 as a whole does not suggest the interpretation urged by
the appellants.
13
Finally, Helper J.A. addressed the appellants' contractual claim and held that the respondents' engagement to audit
the financial statements of NGA and NGH in accordance with the Act did not give rise to a contractual relationship between
them and the appellants. Similarly, she found the appellants could not sue on the contract between the corporations and the
respondent Ernst & Young because of the lack of privity. Finding no evidence to support the existence of the requisite contractual
relationship, Helper J.A. rejected the appellants' claim in this regard. For all these reasons, the Court of Appeal unanimously
dismissed the appeal with costs.
Issues
14

The issues in this case may be stated as follows:
(1) Do the respondents owe the appellants a duty of care with respect to
(a) the investment losses they incurred allegedly as a result of reliance on the 1980-82 audit reports; and
(b) the losses in the value of their existing shareholdings they incurred allegedly as a result of reliance on the 1980-82
audit reports?
(2) Does the rule in Foss v. Harbottle affect the appellants' action?

Analysis
Preliminary Matters

4

15 Four preliminary matters should be addressed before turning to the principal issues in this appeal. The first concerns the
procedure to be followed in a motion for summary judgment brought under Rule 20.03(1) of the Manitoba Court of Queen's
Bench Rules. That rule provides as follows:
20.03(1) Where the court is satisfied that there is no genuine issue for trial with respect to a claim or defence, the court
shall grant summary judgment accordingly.
I would agree with both the Court of Appeal and the motions judge in their endorsement of the procedure set out in Fidkalo,
supra, at p. 267, namely:
The question to be decided on a rule 20 motion is whether there is a genuine issue for trial. Although a defendant who
seeks dismissal of an action has an initial burden of showing that the case is one in which the existence of a genuine issue
is a proper question for consideration, it is the plaintiff who must then, according to the rule, establish his claim as being
one with a real chance of success.
In the instant case, then, the appellants (who were the plaintiff-respondents on the motion) bore the burden of establishing that
their claim had "a real chance of success". They bear the same burden in this Court.
16 The second preliminary matter concerns the appellants' claim that as a result of a meeting in the summer of 1978 between
David Korn, Max Freed and the respondent Cox and in light of an engagement letter sent by the respondents to NGA and NGH
in 1981, a contract was formed between the shareholders of the audited corporations, on the one hand, and the respondents, on
the other. This purported contract ostensibly required the respondents to conduct their audits for the benefit of the shareholders
themselves and not merely for the benefit of the corporations. I have reviewed the portions of the record upon which the
appellants base this submission and I am unable to find that the requisite elements of contract formation inhere on the facts.
In any event, as the respondents pointed out, the appellants' request to amend their pleadings before trial to include a claim for
breach of contract was denied by Kennedy J. and no appeal was brought from that decision. (See: Hercules Management Ltd.
v. Clarkson Gordon (1994), 91 Man. R. (2d) 216 (Man. Q.B.).) I would find, therefore, that the claim in breach of contract is
not properly before this Court and that the appellants' submissions in this regard must fail.
17 Thirdly, the appellants allege that the respondent Cox's investments in certain syndicated mortgages administered by NGA
and NGH constituted a breach of the statutory independence requirements set out in s. 155 of the Manitoba Corporations Act
and that such a breach either gives rise to a private law cause of action or, alternatively, that it provides an independent basis for
finding a duty of care in a tort action. Assuming without deciding that the respondent Cox was in breach of the independence
requirements set out in that section, I would agree with Helper J.A. in finding that the section does not, in and of itself, give
rise to a cause of action in negligence; see: Saskatchewan Wheat Pool v. R., [1983] 1 S.C.R. 205 (S.C.C.) . Similarly, I cannot
see how breach of the independence requirements could establish a duty of care in tort. This does not mean, of course, that the
statutory audit requirements set out in the Manitoba Corporations Act are entirely irrelevant to the appellants' claim. Rather,
it simply means that a breach of the independence provisions does not, by itself, give rise either to an independent right of
action or to a duty of care.
18 The final preliminary matter concerns whether or not the appellants actually relied on the 1980-82 audited reports prepared
by the respondents. More specifically, the appellants allege that the Court of Appeal erred in finding, at p. 248, that
[t]here was a total absence of evidence to indicate the respondents knew the appellants would rely upon the reports
for any specific purpose or that the appellants did rely upon the [1980-82] reports before infusing more capital into
their companies. The appellants were content to allow management to continue running the companies despite a drop
in profitability reflected in the 1982 audited report and invested capital in the face of that report. The evidence filed in
opposition to the motion did not support the appellants' claim on this issue. [Emphasis added.]
Needless to say, actual reliance is a necessary element of an action in negligent misrepresentation and its absence will mean that
the plaintiff cannot succeed in holding the defendant liable for his or her losses; see: Queen v. Cognos Inc., [1993] 1 S.C.R. 87
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(S.C.C.), at p. 110. In light of my disposition on the duty of care issue, however, it is unnecessary to inquire into this matter here
— the absence of a duty of care renders inconsequential the question of actual reliance. Having dealt with all four preliminary
matters, then, I can now turn to a discussion of the principal issues in this appeal.
Issue 1: Whether the Respondents owe the Appellants a Duty of Care
(i) Introduction
19
It is now well established in Canadian law that the existence of a duty of care in tort is to be determined through an
application of the two-part test first enunciated by Lord Wilberforce in Anns v. Merton London Borough Council (1977), [1978]
A.C. 728 (U.K. H.L.), at pp. 751-52:
First one has to ask whether, as between the alleged wrongdoer and the person who has suffered damage there is a sufficient
relationship of proximity or neighbourhood such that, in the reasonable contemplation of the former, carelessness on his
part may be likely to cause damage to the latter — in which case a prima facie duty of care arises. Secondly, if the first
question is answered affirmatively, it is necessary to consider whether there are any considerations which ought to negative,
or to reduce or limit the scope of the duty or the class of person to whom it is owed or the damages to which a breach
of it may give rise ...
While the House of Lords rejected the Anns test in Murphy v. Brentwood District Council (1990), [1991] 1 A.C. 398 (U.K.
H.L.), and in Caparo, supra, at p. 574, per Lord Bridge and at pp. 585-86, per Lord Oliver (citing Brennan J. in Sutherland Shire
Council v. Heyman (1985), 60 A.L.R. 1 (Australia H.C.), at pp. 43-44), the basic approach that test embodies has repeatedly
been accepted and endorsed by this Court. (See, e.g.: Nielsen v. Kamloops (City), [1984] 2 S.C.R. 2 (S.C.C.); Hofstrand Farms
Ltd. v. British Columbia, [1986] 1 S.C.R. 228 (S.C.C.); Canadian National Railway v. Norsk Pacific Steamship Co., [1992]
1 S.C.R. 1021 (S.C.C.); London Drugs Ltd. v. Kuehne & Nagel International Ltd., [1992] 3 S.C.R. 299 (S.C.C.); Winnipeg
Condominium Corp. No. 36 v. Bird Construction Co., [1995] 1 S.C.R. 85 (S.C.C.).)
20

In Kamloops, supra, at p. 10, Wilson J. restated Lord Wilberforce's test in the following terms:
(1) is there a sufficiently close relationship between the parties (the [defendant] and the person who has suffered the
damage) so that, in the reasonable contemplation of the [defendant], carelessness on its part might cause damage to
that person? If so,
(2) are there any considerations which ought to negative or limit (a) the scope of the duty and (b) the class of persons
to whom it is owed or (c) the damages to which a breach of it may give rise?

As will be clear from the cases earlier cited, this two-stage approach has been applied by this Court in the context of various
types of negligence actions, including actions involving claims for different forms of economic loss. Indeed, it was implicitly
endorsed in the context of an action in negligent misrepresentation in Edgeworth Construction Ltd. v. N.D. Lea & Associates
Ltd., [1993] 3 S.C.R. 206 (S.C.C.), at pp. 218-1. The same approach to defining duties of care in negligent misrepresentation
cases has also been taken in other Commonwealth courts. In Scott Group Ltd. v. McFarlane, [1978] 1 N.Z.L.R. 553 (New
Zealand C.A.), for example, a case that dealt specifically with auditors' liability for negligently prepared audit reports, the Anns
test was adopted and applied by a majority of the New Zealand Court of Appeal.
21
I see no reason in principle why the same approach should not be taken in the present case. Indeed, to create a "pocket"
of negligent misrepresentation cases (to use Professor Stapleton's term) in which the existence of a duty of care is determined
differently from other negligence cases would, in my view, be incorrect; see: Jane Stapleton, "Duty of Care and Economic
Loss: A Wider Agenda" (1991), 107 L.Q.R. 249. This is not to say, of course, that negligent misrepresentation cases do not
involve special considerations stemming from the fact that recovery is allowed for pure economic loss as opposed to physical
damage. Rather, it is simply to posit that the same general framework ought to be used in approaching the duty of care question
in both types of case. Whether the respondents owe the appellants a duty of care for their allegedly negligent preparation of
the 1980-82 audit reports, then, will depend on (a) whether a prima facie duty of care is owed, and (b) whether that duty, if it
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exists, is negatived or limited by policy considerations. Before analysing the merits of this case, it will be useful to set out in
greater detail the principles governing this appeal.
(ii) The Prima Facie Duty of Care
22
The first branch of the Anns/Kamloops test demands an inquiry into whether there is a sufficiently close relationship
between the plaintiff and the defendant that in the reasonable contemplation of the latter, carelessness on its part may cause
damage to the former. The existence of such a relationship — which has come to be known as a relationship of "neighbourhood"
or "proximity" — distinguishes those circumstances in which the defendant owes a prima facie duty of care to the plaintiff from
those where no such duty exists. In the context of a negligent misrepresentation action, then, deciding whether or not a prima
facie duty of care exists necessitates an investigation into whether the defendant-representor and the plaintiff-representee can
be said to be in a relationship of proximity or neighbourhood.
23 What constitutes a "relationship of proximity" in the context of negligent misrepresentation actions? In approaching this
question, I would begin by reiterating the position I took in Norsk, supra, at pp. 1114-15, that the term "proximity" itself is
nothing more than a label expressing a result, judgment or conclusion; it does not, in and of itself, provide a principled basis
on which to make a legal determination. This view was also explicitly adopted by Stevenson J. in Norsk, supra, at p. 1178,
and McLachlin J. also appears to have accepted it when she wrote, at p. 1151, of that case that "[p]roximity may usefully be
viewed, not so much as a test in itself, but as a broad concept which is capable of subsuming different categories of cases
involving different factors"; see also: M. H. McHugh, "Neighbourhood, Proximity and Reliance", in P. D. Finn, Essays on Torts
(1989), 5, at pp. 36-37; and John G. Fleming, "The Negligent Auditor and Shareholders" (1990), 106 L.Q.R. 349, at p. 351,
where the author refers to proximity as a "vacuous test". While Norsk, supra, was concerned specifically with whether or not
a defendant could be held liable for "contractual relational economic loss" (as I called it, at p. 1037), I am of the view that the
same observations with respect to the term "proximity" are applicable in the context of negligent misrepresentation. In order
to render "proximity" a useful tool in defining when a duty of care exists in negligent misrepresentation cases, therefore, it
is necessary to infuse that term with some meaning. In other words, it is necessary to set out the basis upon which one may
properly reach the conclusion that proximity inheres between a representor and a representee.
24
This can be done most clearly as follows. The label "proximity", as it was used by Lord Wilberforce in Anns, supra,
was clearly intended to connote that the circumstances of the relationship inhering between the plaintiff and the defendant are
of such a nature that the defendant may be said to be under an obligation to be mindful of the plaintiff's legitimate interests
in conducting his or her affairs. Indeed, this idea lies at the very heart of the concept of a "duty of care", as articulated most
memorably by Lord Atkin in McAlister (Donoghue) v. Stevenson, [1932] A.C. 562 (U.K. H.L.) , at pp. 580-81. In cases of
negligent misrepresentation, the relationship between the plaintiff and the defendant arises through reliance by the plaintiff on
the defendant's words. Thus, if "proximity" is meant to distinguish the cases where the defendant has a responsibility to take
reasonable care of the plaintiff from those where he or she has no such responsibility, then in negligent misrepresentation cases,
it must pertain to some aspect of the relationship of reliance. To my mind, proximity can be seen to inhere between a defendantrepresentor and a plaintiff-representee when two criteria relating to reliance may be said to exist on the facts: (a) the defendant
ought reasonably to foresee that the plaintiff will rely on his or her representation; and (b) reliance by the plaintiff would, in the
particular circumstances of the case, be reasonable. To use the term employed by my colleague, Iacobucci J., in Cognos, supra,
at p. 110, the plaintiff and the defendant can be said to be in a "special relationship" whenever these two factors inhere.
25
I should pause here to explain that, in my view, to look to whether or not reliance by the plaintiff on the defendant's
representation would be reasonable in determining whether or not a prima facie duty of care exists in negligent misrepresentation
cases as opposed to looking at reasonable foreseeability alone is not, as might first appear, to abandon the basic tenets underlying
the first branch of the Anns/Kamloops formula. The purpose behind the Anns/Kamloops test is simply to ensure that enquiries
into the existence of a duty of care in negligence cases is conducted in two parts: The first involves discerning whether, in a
given situation, a duty of care would be imposed by law; the second demands an investigation into whether the legal duty, if
found, ought to be negatived or ousted by policy considerations. In the context of actions based on negligence causing physical
damage, determining whether harm to the plaintiff was reasonably foreseeable to the defendant is alone a sufficient criterion for
deciding proximity or neighbourhood under the first branch of the Anns/Kamloops test because the law has come to recognise
7

(even if only implicitly) that, absent a voluntary assumption of risk by him or her, it is always reasonable for a plaintiff to expect
that a defendant will take reasonable care of the plaintiff's person and property. The duty of care inquiry in such cases, therefore,
will always be conducted under the assumption that the plaintiff's expectations of the defendant are reasonable.
26
In negligent misrepresentation actions, however, the plaintiff's claim stems from his or her detrimental reliance on the
defendant's (negligent) statement, and it is abundantly clear that reliance on the statement or representation of another will not,
in all circumstances, be reasonable. The assumption that always inheres in physical damage cases concerning the reasonableness
of the plaintiff's expectations cannot, therefore, be said to inhere in reliance cases. In order to ensure that the same factors are
taken into account in determining the existence of a duty of care in both instances, then, the reasonableness of the plaintiff's
reliance must be considered in negligent misrepresentation actions. Only by doing so will the first branch of the Kamloops test
be applied consistently in both contexts.
27 As should be evident from its very terms, the reasonable foreseeability / reasonable reliance test for determining a prima
facie duty of care is somewhat broader than the tests used both in the cases decided before Anns, supra, and in those that
have rejected the Anns approach. Rather than stipulating simply that a duty of care will be found in any case where reasonable
foreseeability and reasonable reliance inhere, those cases typically require (a) that the defendant know the identity of either the
plaintiff or the class of plaintiffs who will rely on the statement, and (b) that the reliance losses claimed by the plaintiff stem
from the particular transaction in respect of which the statement at issue was made. This narrower approach to defining the
duty can be seen in a number of the more prominent English decisions dealing either with auditors' liability specifically or with
liability for negligent misstatements generally. (See, e.g.: Candler v. Crane, Christmas & Co., [1951] 2 K.B. 164 (Eng. C.A.),
at pp. 181-82 and p. 184, per Denning L.J. (dissenting); Hedley Byrne & Co. v. Heller & Partners Ltd. (1963), [1964] A.C. 465
(U.K. H.L.); Caparo, supra, per Lord Bridge, at p. 576, and per Lord Oliver, at pp. 589.) It is also evident in the approach taken
by this Court in Haig v. Bamford, [1977] 1 S.C.R. 466 (S.C.C.).
28
While I would not question the conclusions reached in any of these judgments, I am of the view that inquiring into
such matters as whether the defendant had knowledge of the plaintiff (or class of plaintiffs) and whether the plaintiff used the
statements at issue for the particular transaction for which they were provided is, in reality, nothing more than a means by which
to circumscribe — for reasons of policy — the scope of a representor's potentially infinite liability. As I have already tried to
explain, determining whether "proximity" exists on a given set of facts consists in an attempt to discern whether, as a matter of
simple justice, the defendant may be said to have had an obligation to be mindful of the plaintiff's interests in going about his or
her business. Requiring, in addition to proximity, that the defendant know the identity of the plaintiff (or class of plaintiffs) and
that the plaintiff use the statements in question for the specific purpose for which they were prepared amounts, in my opinion,
to a tacit recognition that considerations of basic fairness may sometimes give way to other pressing concerns. Plainly stated,
adding further requirements to the duty of care test provides a means by which policy concerns that are extrinsic to simple
justice — but that are, nevertheless, fundamentally important — may be taken into account in assessing whether the defendant
should be compelled to compensate the plaintiff for losses suffered. In other words, these further requirements serve a policybased limiting function with respect to the ambit of the duty of care in negligent misrepresentation actions.
29
This view is confirmed by the judgments themselves. In Caparo, supra, at p. 576, for example, Lord Bridge refers
to the criteria of knowledge of the plaintiff (or class of plaintiffs) and use of the statements for the intended transaction as a
"'limit or control mechanism ... imposed on the liability of the wrongdoer towards those who have suffered some economic
damage as a consequence of his negligence'" (emphasis added). Similarly, in Haig, supra, at p. 476, Dickson J. (as he then
was) explicitly discusses the policy concern arising from unlimited liability before finding that the statements at issue in Haig
were used for the very purpose for which they were prepared and that the appropriate test for a duty of care in the case before
him was "actual knowledge of the limited class that will use and rely on the statement". (See also Candler, supra, at p. 183,
per Denning L.J. (dissenting).) Certain scholars have adopted this view of the case law as well. (See, e.g.: Bruce Feldthusen,
Economic Negligence (3rd ed. 1994), at pp. 93-100, where the author explains that the approach taken in both Haig, supra, and
Caparo, supra, toward defining the duty of care was motivated by underlying policy concerns; see also: Earl A. Cherniak and
Kirk F. Stevens, "Two Steps Forward or One Step Back? Anns at the Crossroads in Canada" (1992), 20 C.B.L.J. 164, and Ivan
F. Ivankovich, "Accountants and Third Party Liability — Back to the Future" (1991), 23 Ottawa L. Rev. 505, at p. 518.)
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30
In light of this Court's endorsement of the Anns/Kamloops test, however, enquiries concerning (a) the defendant's
knowledge of the identity of the plaintiff (or of the class of plaintiffs) and (b) the use to which the statements at issue are put
may now quite properly be conducted in the second branch of that test when deciding whether or not policy considerations
ought to negative or limit a prima facie duty that has already been found to exist. In other words, criteria that in other cases have
been used to define the legal test for the duty of care can now be recognised for what they really are — policy-based means
by which to curtail liability — and they can appropriately be considered under the policy branch of the Anns/Kamloops test.
To understand exactly how this may be done and how these criteria are pertinent to the case at bar, it will first be useful to set
out the prevailing policy concerns in some detail.
(iii) Policy Considerations
31
As Cardozo C.J. explained in Ultramares Corp. v. Touche Niven & Co., 174 N.E. 441 (U.S. C.A. 1931), at p. 444, the
fundamental policy consideration that must be addressed in negligent misrepresentation actions centres around the possibility
that the defendant might be exposed to "liability in an indeterminate amount for an indeterminate time to an indeterminate
class". This potential problem can be seen quite vividly within the framework of the Anns/Kamloops test. Indeed, while the
criteria of reasonable foreseeability and reasonable reliance serve to distinguish cases where a prima facie duty is owed from
those where it is not, it is nevertheless true that in certain types of situations these criteria can, quite easily, be satisfied and
absent some means by which to circumscribe the ambit of the duty, the prospect of limitless liability will loom.
32
The general area of auditors' liability is a case in point. In modern commercial society, the fact that audit reports will be
relied on by many different people (e.g., shareholders, creditors, potential takeover bidders, investors, etc.) for a wide variety
of purposes will almost always be reasonably foreseeable to auditors themselves. Similarly, the very nature of audited financial
statements — produced, as they are, by professionals whose reputations (and, thereby, whose livelihoods) are at stake — will
very often mean that any of those people would act wholly reasonably in placing their reliance on such statements in conducting
their affairs. These observations are consistent with the following remarks of Dickson J. in Haig, supra, at pp. 475-76, with
respect to the accounting profession generally:
The increasing growth and changing role of corporations in modern society has been attended by a new perception of
the societal role of the profession of accounting. The day when the accountant served only the owner-manager of a
company and was answerable to him alone has passed. The complexities of modern industry combined with the effects of
specialization, the impact of taxation, urbanization, the separation of ownership from management, the rise of professional
corporate managers, and a host of other factors, have led to marked changes in the role and responsibilities of the accountant,
and in the reliance which the public must place upon his work. The financial statements of the corporations upon which
he reports can affect the economic interests of the general public as well as of shareholders and potential shareholders.
(See also: Cherniak and Stevens, supra, at pp. 169-70.) In light of these considerations, the reasonable foreseeability/reasonable
reliance test for ascertaining a prima facie duty of care may well be satisfied in many (even if not all) negligent misstatement
suits against auditors and, consequently, the problem of indeterminate liability will often arise.
33
Certain authors have argued that imposing broad duties of care on auditors would give rise to significant economic
and social benefits in so far as the spectre of tort liability would act as an incentive to auditors to produce accurate (i.e., nonnegligent) reports. (See, e.g.: Howard B. Wiener, "Common Law Liability of the Certified Public Accountant for Negligent
Misrepresentation" (1983), 20 San Diego L. Rev. 233.) I would agree that deterrence of negligent conduct is an important policy
consideration with respect to auditors' liability. Nevertheless, I am of the view that, in the final analysis, it is outweighed by
the socially undesirable consequences to which the imposition of indeterminate liability on auditors might lead. Indeed, while
indeterminate liability is problematic in and of itself inasmuch as it would mean that successful negligence actions against
auditors could, at least potentially, be limitless, it is also problematic in light of certain related problems to which it might
give rise.
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34 Some of the more significant of these problems are thus set out in Brian R. Cheffins, "Auditors' Liability in the House of
Lords: A Signal Canadian Courts Should Follow" (1991), 18 C.B.L.J. 118, at pp. 125-27:
In addition to providing only limited benefits, imposing widely drawn duties of care on auditors would probably generate
substantial costs. ...
One reason [for this] is that auditors would expend more resources trying to protect themselves from liability. For example,
insurance premiums would probably rise since insurers would anticipate more frequent claims. Also, auditors would
probably incur higher costs since they would try to rely more heavily on exclusion clauses. Hiring lawyers to draft such
clauses might be expensive because only the most carefully constructed provisions would be likely to pass judicial scrutiny.
.....
Finally, auditors' opportunity costs would increase. Whenever members of an accounting firm have to spend time and
effort preparing for litigation, they forego revenue generating accounting activity. More trials would mean that this would
occur with greater frequency.
.....
The higher costs auditors would face as a result of broad duties of care could have a widespread impact. For example, the
supply of accounting services would probably be reduced since some marginal firms would be driven to the wall. Also,
because the market for accounting services is protected by barriers to entry imposed by the profession, the surviving firms
would pass [sic] at least some of the increased costs to their clients.
Professor Ivankovich describes similar sources of concern. While he acknowledges certain social benefits to which expansive
auditors' liability might conduce, he also recognises the potential difficulties associated therewith (at pp. 520-21):
... [expansive auditors' liability] is likely to increase the time expended in the performance of accounting services. This
will trigger a predictable negative impact on the timeliness of the financial information generated. It is equally likely
to increase the cost of professional liability insurance and reduce its availability, and to increase the cost of accounting
services which, as a result, may become less generally available. Additionally, it promotes "free ridership" on the part of
reliant third parties and decreases their incentive to exercise greater vigilance and care and, as well, presents an increased
risk of fraudulent claims.
Even though I do not share the discomfort apparently felt by Professors Cheffins and Ivankovich with respect to using an Annstype test in the context of negligent misrepresentation actions (See: Cheffins, supra, at pp. 129-31, and Ivankovich, supra, at
p. 530), I nevertheless agree with their assessment of the possible consequences to both auditors and the public generally if
liability for negligently prepared audit reports were to go unchecked.
35
I should, at this point, explain that I am aware of the arguments put forth by certain scholars and judges to the effect
that concerns over indeterminate liability have sometimes been overstated. (See, e.g.: J. Edgar Sexton and John W. Stevens,
"Accountants' Legal Responsibilities and Liabilities", in Professional Responsibility in Civil Law and Common Law (Meredith
Memorial Lecture, McGill University, 1983-84) (1985), 88, at pp. 101-102; and H. Rosenblum Inc. v. Adler, 461 A.2d 138
(U.S. 1983), at p. 152, per Schreiber J.) Arguments to this effect rest essentially on the premise that actual liability will be
limited in so far as a plaintiff will not be successful unless both negligence and reliance are established in addition to a duty
of care. While it is true that damages will not be owing by the defendant unless these other elements of the cause of action
are proved, neither the difficulty of proving negligence nor that of proving reliance will preclude a disgruntled plaintiff from
bringing an action against an auditor and such actions would, we may assume, be all the more common were the establishment
of a duty of care in any given case to amount to nothing more than a mere matter of course. This eventuality could pose serious
problems both for auditors, whose legal costs would inevitably swell, and for courts, which, no doubt, would feel the pressure
of increased litigation. Thus, the prospect of burgeoning negligence suits raises serious concerns, even if we assume that the
arguments positing proof of negligence and reliance as a barrier to liability are correct. In my view, therefore, it makes more
sense to circumscribe the ambit of the duty of care than to assume that difficulties in proving negligence and reliance will afford
sufficient protection to auditors, since this approach avoids both "indeterminate liability" and "indeterminate litigation".
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36
As I have thus far attempted to demonstrate, the possible repercussions of exposing auditors to indeterminate liability
are significant. In applying the two-stage Anns/Kamloops test to negligent misrepresentation actions against auditors, therefore,
policy considerations reflecting those repercussions should be taken into account. In the general run of auditors' cases, concerns
over indeterminate liability will serve to negate a prima facie duty of care. But while such concerns may exist in most such
cases, there may be particular situations where they do not. In other words, the specific factual matrix of a given case may render
it an "exception" to the general class of cases in that while (as in most auditors' liability cases) considerations of proximity under
the first branch of the Anns/Kamloops test might militate in favour of finding that a duty of care inheres, the typical concerns
surrounding indeterminate liability do not arise. This needs to be explained.
37
As discussed earlier, looking to factors such as "knowledge of the plaintiff (or an identifiable class of plaintiffs) on the
part of the defendant" and "use of the statements at issue for the precise purpose or transaction for which they were prepared"
really amounts to an attempt to limit or constrain the scope of the duty of care owed by defendants. If the purpose of the
Anns/Kamloops test is to determine (a) whether or not a prima facie duty of care exists and then (b) whether or not that duty
ought to be negated or limited, then factors such as these ought properly to be considered in the second branch of the test
once the first branch concerning "proximity" has been found to be satisfied. To my mind, the presence of such factors in a
given situation will mean that worries stemming from indeterminacy should not arise, since the scope of potential liability
is sufficiently delimited. In other words, in cases where the defendant knows the identity of the plaintiff (or of a class of
plaintiffs) and where the defendant's statements are used for the specific purpose or transaction for which they were made,
policy considerations surrounding indeterminate liability will not be of any concern since the scope of liability can readily be
circumscribed. Consequently, such considerations will not override a positive finding on the first branch of the Anns/Kamloops
test and a duty of care may quite properly be found to exist.
38 As I see it, this line of reasoning serves to explain the holding of Cardozo J. (as he then was) in Glanzer v. Shepard, 135 N.E.
275 (U.S. C.A. 1922). There, the New York Court of Appeals held that the defendant weigher was liable in damages for having
negligently prepared a weight certificate he knew would be given to the plaintiff, who relied upon it for the specific purpose for
which it was issued. In reaching his decision, Cardozo J. explicitly noted that the weight certificate was used for the very "end
and aim of the transaction" and not for any collateral or unintended purpose. (Glanzer, supra, at p. 275.) On the facts of Glanzer,
supra, then, the scope of the defendant's liability could readily be delimited and indeterminacy, therefore, was not a concern.
39
The same idea serves to explain the rationale underlying the seminal judgment of the House of Lords in Hedley
Byrne, supra. While that case did not involve an action against auditors, similar concerns about indeterminate liability were,
nonetheless, clearly relevant. On the facts of Hedley Byrne, supra, the defendant bank provided a negligently prepared credit
reference in respect of one of its customers to another bank which, to the knowledge of the defendants, passed on the information
to the plaintiff for a stipulated purpose. The plaintiff relied on the credit reference for the specific purpose for which it was
prepared. The House of Lords found that but for the presence of a disclaimer, the defendants would have been liable to the
plaintiff in negligence. While indeterminate liability would have raised some concern to the Lords had the plaintiff not been
known to the defendants or had the credit reference been used for a purpose or transaction other than that for which it was
actually prepared, no such difficulties about indeterminacy arose on the particular facts of the case.
40 This Court's decision in Haig, supra, can be seen to rest on precisely the same basis. There, the defendant accountants were
retained by a Saskatchewan businessman, one Scholler, to prepare audited financial statements of Mr. Scholler's corporation.
At the time they were engaged, the accountants were informed by Mr. Scholler that the audited statements would be used
for the purpose of attracting a $20,000 investment in the corporation from a limited number of potential investors. The audit
was conducted negligently and the plaintiff investor, who was found to have relied on the audited statements in making his
investment, suffered a loss. While Dickson J. was clearly cognizant of the potential problem of indeterminacy arising in the
context of auditors' liability (at p. 476), he nevertheless found that the defendants owed the plaintiff a duty of care. In my view,
his conclusion was eminently sound given that the defendants were informed by Mr. Scholler of the class of persons who would
rely on the report and the report was used by the plaintiff for the specific purpose for which it was prepared. Dickson J. himself
expressed this idea as follows, at p. 482:
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The case before us is closer to Glanzer than to Ultramares. The very end and aim of the financial statements prepared by
the accountants in the present case was to secure additional financing for the company from [a Saskatchewan government
agency] and an equity investor; the statements were required primarily for these third parties and only incidentally for
use by the company.
On the facts of Haig, then, the auditors were properly found to owe a duty of care because concerns over indeterminate liability
did not arise. I would note that this view of the rationale behind Haig, supra, is shared by Professor Feldthusen. (See Feldthusen,
supra, at pp. 98-100.)
41
The foregoing analysis should render the following points clear. A prima facie duty of care will arise on the part of a
defendant in a negligent misrepresentation action when it can be said (a) that the defendant ought reasonably to have foreseen
that the plaintiff would rely on his representation and (b) that reliance by the plaintiff, in the circumstances, would be reasonable.
Even though, in the context of auditors' liability cases, such a duty will often (even if not always) be found to exist, the problem
of indeterminate liability will frequently result in the duty being negated by the kinds of policy considerations already discussed.
Where, however, indeterminate liability can be shown not to be a concern on the facts of a particular case, a duty of care will
be found to exist. Having set out the law governing the appellants' claims, I now propose to apply it to the facts of the appeal.
(iv) Application to the Facts
42
In my view, there can be no question that a prima facie duty of care was owed to the appellants by the respondents on
the facts of this case. As regards the criterion of reasonable foreseeability, the possibility that the appellants would rely on the
audited financial statements in conducting their affairs and that they may suffer harm if the reports were negligently prepared
must have been reasonably foreseeable to the respondents. This is confirmed simply by the fact that shareholders generally will
often choose to rely on audited financial statements for a wide variety of purposes. It is further confirmed by the fact that under
ss. 149(1) and 163(1) of the Manitoba Corporations Act, it is patently clear that audited financial statements are to be placed
before the shareholders at the annual general meeting. The relevant portions of those sections read as follows:
149(1) The directors of a corporation shall place before the shareholders at every annual meeting
.....
(b) the report of the auditor, if any; and ...
.....
163(1) An auditor of a corporation shall make the examination that is in his opinion necessary to enable him to report in
the prescribed manner on the financial statements required by this Act to be placed before the shareholders, except such
financial statements or part thereof as relate to the period referred to in sub-clause 149(1)(a)(ii).
In my view, it would be untenable to argue in the face of these provisions that some form of reliance by shareholders on the
audited reports would be unforeseeable.
43
Similarly, I would find that reliance on the audited statements by the appellant shareholders would, on the facts of this
case, be reasonable. Professor Feldthusen (at pp. 62-63) sets out five general indicia of reasonable reliance; namely:
(1) The defendant had a direct or indirect financial interest in the transaction in respect of which the representation
was made.
(2) The defendant was a professional or someone who possessed special skill, judgment or knowledge.
(3) The advice or information was provided in the course of the defendant's business.
(4) The information or advice was given deliberately, and not on a social occasion.
(5) The information or advice was given in response to a specific enquiry or request.
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While these indicia should not be understood to be a strict "test" of reasonableness, they do help to distinguish those situations
where reliance on a statement is reasonable from those where it is not. On the facts here, the first four of these indicia clearly
inhere. To my mind, then, this aspect of the prima facie duty is unquestionably satisfied on the facts.
44 Having found a prima facie duty to exist, then, the second branch of the Anns/Kamloops test remains to be considered. It
should be clear from my comments above that were auditors such as the respondents held to owe a duty of care to plaintiffs in
all cases where the first branch of the Anns/Kamloops test was satisfied, the problem of indeterminate liability would normally
arise. It should be equally clear, however, that in certain cases, this problem does not arise because the scope of potential liability
can adequately be circumscribed on the facts. An investigation of whether or not indeterminate liability is truly a concern in
the present case is, therefore, required.
45
At first blush, it may seem that no problems of indeterminate liability are implicated here and that this case can easily
be likened to Glanzer, Hedley Byrne, and Haig, supra. After all, the respondents knew the very identity of all the appellant
shareholders who claim to have relied on the audited financial statements through having acted as NGA's and NGH's auditors
for nearly 10 years by the time the first of the audit reports at issue in this appeal was prepared. It would seem plausible to
argue on this basis that because the identity of the plaintiffs was known to the respondents at the time of preparing the 1980-82
reports, no concerns over indeterminate liability arise.
46
To arrive at this conclusion without further analysis, however, would be to move too quickly. While knowledge of the
plaintiff (or of a limited class of plaintiffs) is undoubtedly a significant factor serving to obviate concerns over indeterminate
liability, it is not, alone, sufficient to do so. In my discussion of Glanzer, Hedley Byrne, and Haig, supra, I explained that
indeterminate liability did not inhere on the specific facts of those cases not only because the defendant knew the identity of
the plaintiff (or the class of plaintiffs) who would rely on the statement at issue, but also because the statement itself was used
by the plaintiff for precisely the purpose or transaction for which it was prepared. The crucial importance of this additional
criterion can clearly be seen when one considers that even if the specific identity or class of potential plaintiffs is known to
a defendant, use of the defendant's statement for a purpose or transaction other than that for which it was prepared could still
lead to indeterminate liability.
47
For example, if an audit report which was prepared for a corporate client for the express purpose of attracting a $10,000
investment in the corporation from a known class of third parties was instead used as the basis for attracting a $1,000,000
investment or as the basis for inducing one of the members of the class to become a director or officer of the corporation or,
again, as the basis for encouraging him or her to enter into some business venture with the corporation itself, it would appear that
the auditors would be exposed to a form of indeterminate liability, even if they knew precisely the identity or class of potential
plaintiffs to whom their report would be given. With respect to the present case, then, the central question is whether or not
the appellants can be said to have used the 1980-82 audit reports for the specific purpose for which they were prepared. The
answer to this question will determine whether or not policy considerations surrounding indeterminate liability ought to negate
the prima facie duty of care owed by the respondents.
48 What, then, is the purpose for which the respondents' audit statements were prepared? This issue was eloquently discussed
by Lord Oliver in Caparo, supra, at p. 583:
My Lords, the primary purpose of the statutory requirement that a company's accounts shall be audited annually is almost
self-evident. ... The management is confided to a board of directors which operates in a fiduciary capacity and is answerable
to and removable by the shareholders who can act, if they act at all, only collectively and only through the medium of a
general meeting. Hence the legislative provisions requiring the board annually to give an account of its stewardship to a
general meeting of the shareholders. This is the only occasion in each year on which the general body of shareholders is
given the opportunity to consider, to criticise and to comment on the conduct by the board of the company's affairs, to
vote the directors' recommendation as to dividends, to approve or disapprove the directors' remuneration and, if thought
desirable, to remove and replace all or any of the directors. It is the auditors' function to ensure, so far as possible, that
the financial information as to the company's affairs prepared by the directors accurately reflects the company's position
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in order first, to protect the company itself from the consequences of undetected errors or, possibly, wrongdoing ... and,
second, to provide shareholders with reliable intelligence for the purpose of enabling them to scrutinise the conduct of
the company's affairs and to exercise their collective powers to reward or control or remove those to whom that conduct
has been confided. [Emphasis added.]
Similarly, Farley J. held in Roman Corp. v. Peat Marwick Thorne (1992), 11 O.R. (3d) 248 (Ont. Gen. Div. [Commercial List]) ,
at p. 260 (hereinafter Roman I) that
as a matter of law, the only purpose for which shareholders receive an auditor's report is to provide the shareholders with
information for the purpose of overseeing the management and affairs of the corporation and not for the purpose of guiding
personal investment decisions or personal speculation with a view to profit.
(See also: Roman Corp. v. Peat Marwick Thorne (1993), 12 B.L.R. (2d) 10 (Ont. Gen. Div. [Commercial List]).) Lord Oliver
was referring to the relevant provisions of the U.K. Companies Act 1985, 1985 (U.K.), c. 6, in making his pronouncements,
and Farley J. rendered his judgment against the backdrop of the statutory audit requirements set out in the Ontario Business
Corporations Act, R.S.O. 1990, c. B.16.
49
To my mind, the standard purpose of providing audit reports to the shareholders of a corporation should be regarded no
differently under the analogous provisions of the Manitoba Corporations Act. Thus, the directors of a corporation are required
to place the auditors' report before the shareholders at the annual meeting in order to permit the shareholders, as a body, to
make decisions as to the manner in which they want the corporation to be managed, to assess the performance of the directors
and officers, and to decide whether or not they wish to retain the existing management or to have them replaced. On this basis,
it may be said that the respondent auditors' purpose in preparing the reports at issue in this case was, precisely, to assist the
collectivity of shareholders of the audited companies in their task of overseeing management.
50
The appellants, however, submit that, in addition to this statutorily mandated purpose, the respondents further agreed to
perform their audits for the purpose of providing the appellants with information on the basis of which they could make personal
investment decisions. They base this claim largely on a conversation that allegedly took place at the 1978 meeting between
Mr. Cox, Mr. Freed and Mr. Korn, as well as on certain passages of the engagement letter sent to them by the respondents. I
have read the relevant portions of the record on this question and I am unable to accept the appellants' submission. Indeed, on
examination for discovery, Mr. Freed discussed the engagement letter of the respondents and stated as follows:
Q It is this that you say is the document that says, it will speak for itself, but you interpret it to mean that they [the
respondents] will look after your interests specifically [sic]?
A I am saying that I took it for granted that that was their duty.
Q I see. All right. Was there ever anything in writing specifically that says that is your duty, is to look after my
interests, I am away all the time?
A I am not aware.
Q Either, from you, or to you in that respect?
A I am not aware of any.
Q This letter happens to say, "We are always prepared upon instruction to extend our services beyond these required
procedures." Did you ever give them any additional instructions?
A No. I never saw them.
Q Nor did you communicate with them in writing, or otherwise? Is that right?
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A Not that I recall.
Similarly, the transcript of Mr. Korn's examination for discovery reveals the following exchange:
Q You emphasized [at the 1978 meeting] you say to Mr. Cox that because you were no longer in the management
stream or chain, you would be relying more on the audited statements?
A Yes, and that — well, I wanted a sort of commitment that he understood that he was the shareholders' auditor and
I did refer to the fact that he had [a] close personal association with Mr. Morris and he said no, he fully understood,
have no fear.
Q Did you consider that to be a change from the normal kind of audit engagement, or were you just emphasising
something that was part of the normal audit engagement?
A I just pointed out the change. As a matter of fact, he already knew about the change.
.....
Q But my question was whether you considered that to be any kind of alteration from the usual audit engagement
process?
A Well, that's what happened. That's the fact that I said it to him and those are the words I said, and however he took
it, that's however he took it.
Q But I'm asking you if you considered that to be a change from the normal audit engagement.
A Well, I'm not — whether that was — whether those words were some sort of special instructions, those were the
words and I guess there will be experts to say what consequences should have flown [sic] from them, and I'm not
here as an expert on audit —
Q I'm entitled to know what you consider to be the case.
A Well, I made it clear that he should remember that he's the shareholders' auditor, that Clarkson was the shareholders'
auditor, notwithstanding his personal relationship with Murray Morris.
Q Auditors are always the shareholders' auditors, are they not?
A And that's what I — if they are, they are.
Q And that's in fact what they are always?
A Well, that's good, I'm glad to hear that, glad to hear you say it.
Q Do you agree?
A That the auditors are the shareholders' auditors?
Q Yes.
A I agree precisely.
To my mind, these passages serve to demonstrate that despite the appellants' submissions, the respondents did not, in fact,
prepare the audit reports in order to assist the appellants in making personal investment decisions or, indeed, for any purpose
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other than the standard statutory one. This finding accords with that of Helper J.A. in the Court of Appeal, and nothing in the
record before this Court suggests the contrary.
51
It follows from the foregoing discussion that the only purpose for which the 1980-82 reports could have been used in
such a manner as to give rise to a duty of care on the part of the respondents is as a guide for the shareholders, as a group, in
supervising or overseeing management. In assessing whether this was, in fact, the purpose to which the appellants purport to
have put the audited reports, it will be useful to take each of the appellants' claims in turn. First, the appellant Hercules seeks
compensation for its $600,000 injection of capital into NGA over January and February of 1983 and the appellant Freed seeks
damages commensurate with the amount of money he contributed in 1982 to his investment account in NGH. Secondly, all the
appellants seek damages for the losses they suffered in the value of their existing shareholdings.
52
The claims of Hercules and Mr. Freed with respect to their 1982-83 investments can be addressed quickly. The essence
of these claims must be that these two appellants relied on the respondents' reports in deciding whether or not to make further
investments in the audited corporations. In other words, Hercules and Mr. Freed are claiming to have relied on the audited
reports for the purpose of making personal investment decisions. As I have already discussed, this is not a purpose for which
the respondents in this case can be said to have prepared their reports. In light of the dissonance between the purpose for which
the reports were actually prepared and the purpose for which the appellants assert they were used, then, the claims of Hercules
and Mr. Freed with respect to their investment losses are not such that the concerns over indeterminate liability discussed above
are obviated; viz., if a duty of care were owed with respect to these investment transactions, there would seem to be no logical
reason to preclude a duty of care from arising in circumstances where the statements were used for any other purpose of which
the auditors were equally unaware when they prepared and submitted their report. On this basis, therefore, I would find that
the prima facie duty that arises respecting this claim is negated by policy considerations and, therefore, that no duty of care
is owed by the respondents in this regard.
53 With respect to the claim concerning the loss in value of their existing shareholdings, the appellants make two submissions.
First, they claim that they relied on the 1980-82 reports in monitoring the value of their equity and that, owing to the (allegedly)
negligent preparation of those reports, they failed to extract it before the financial demise of NGA and NGH. Secondly, and
somewhat more subtly, the appellants submit that they each relied on the auditors' reports in overseeing the management of
NGA and NGH and that had those reports been accurate, the collapse of the corporations and the consequential loss in the value
of their shareholdings could have been avoided.
54
To my mind, the first of these submissions suffers from the same difficulties as those regarding the injection of fresh
capital by Hercules and Mr. Freed. Whether the reports were relied upon in assessing the prospect of further investments or
in evaluating existing investments, the fact remains that the purpose to which the respondents' reports were put, on this claim,
concerned individual or personal investment decisions. Given that the reports were not prepared for that purpose, I find for the
same reasons as those earlier set out that policy considerations regarding indeterminate liability inhere here and, consequently,
that no duty of care is owed in respect of this claim.
55 As regards the second aspect of the appellants' claim concerning the losses they suffered in the diminution in value of their
equity, the analysis becomes somewhat more intricate. The essence of the appellants' submission here is that the shareholders
would have supervised management differently had they known of the (alleged) inaccuracies in the 1980-82 reports, and that
this difference in management would have averted the demise of the audited corporations and the consequent losses in existing
equity suffered by the shareholders. At first glance, it might appear that the appellants' claim implicates a use of the audit reports
which is commensurate with the purpose for which the reports were prepared, i.e., overseeing or supervising management.
One might argue on this basis that a duty of care should be found to inhere because, in view of this compatibility between
actual use and intended purpose, no indeterminacy arises. In my view, however, this line of reasoning suffers from a subtle
but fundamental flaw.
56 As I have already explained, the purpose for which the audit reports were prepared in this case was the standard statutory
one of allowing shareholders, as a group, to supervise management and to take decisions with respect to matters concerning the
proper overall administration of the corporations. In other words, it was, as Lord Oliver and Farley J. found in the cases cited
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above, to permit the shareholders to exercise their role, as a class, of overseeing the corporations' affairs at their annual general
meetings. The purpose of providing the auditors' reports to the appellants, then, may ultimately be said to have been a "collective"
one; that is, it was aimed not at protecting the interests of individual shareholders but rather at enabling the shareholders, acting
as a group, to safeguard the interests of the corporations themselves. On the appellants' argument, however, the purpose to which
the 1980-82 reports were ostensibly put was not that of allowing the shareholders as a class to take decisions in respect of the
overall running of the corporation, but rather to allow them, as individuals, to monitor management so as to oversee and protect
their own personal investments. Indeed, the nature of the appellants' claims (i.e. personal tort claims) requires that they assert
reliance on the auditors' reports qua individual shareholders if they are to recover any personal damages. In so far as it must
concern the interests of each individual shareholder, then, the appellants' claim in this regard can really be no different from the
other "investment purposes" discussed above, in respect of which the respondents owe no duty of care.
57
This argument is no different as regards the specific case of the appellant Guardian, which is the sole shareholder of
NGH. The respondents' purpose in providing the audited reports in respect of NGH was, we must assume, to allow Guardian
to oversee management for the better administration of the corporation itself. If Guardian in fact chose to rely on the reports
for the ultimate purpose of monitoring its own investment it must, for the policy reasons earlier set out, be found to have done
so at its own peril in the same manner as shareholders in NGA. Indeed, to treat Guardian any differently simply because it
was a sole shareholder would do violence to the fundamental principle of corporate personality. I would find in respect of both
Guardian and the other appellants, therefore, that the prima facie duty of care owed to them by the respondents is negated by
policy considerations in that the claims are not such as to bring them within the "exceptional" cases discussed above.
Issue 2: The Effect of the Rule in Foss v. Harbottle
58
All the participants in this appeal — the appellants, the respondents, and the intervener — raised the issue of whether
the appellants' claims in respect of the losses they suffered in their existing shareholdings through their alleged inability to
oversee management of the corporations ought to have been brought as a derivative action in conformity with the rule in Foss
v. Harbottle rather than as a series of individual actions. The issue was also raised and discussed in the courts below. In my
opinion, a derivative action — commenced, as required, by an application under s. 232 of the Manitoba Corporations Act —
would have been the proper method of proceeding with respect to this claim. Indeed, I would regard this simply as a corollary
of the idea that the audited reports are provided to the shareholders as a group in order to allow them to take collective (as
opposed to individual) decisions. Let me explain.
59 The rule in Foss v. Harbottle provides that individual shareholders have no cause of action in law for any wrongs done to
the corporation and that if an action is to be brought in respect of such losses, it must be brought either by the corporation itself
(through management) or by way of a derivative action. The legal rationale behind the rule was eloquently set out by the English
Court of Appeal in Prudential Assurance Co. v. Newman Industries Ltd., [1982] 1 All E.R. 354 (Eng. C.A.), at p. 367, as follows:
The rule [in Foss v. Harbottle] is the consequence of the fact that a corporation is a separate legal entity. Other consequences
are limited liability and limited rights. The company is liable for its contracts and torts; the shareholder has no such liability.
The company acquires causes of action for breaches of contract and for torts which damage the company. No cause of
action vests in the shareholder. When the shareholder acquires a share he accepts the fact that the value of his investment
follows the fortunes of the company and that he can only exercise his influence over the fortunes of the company by the
exercise of his voting rights in general meeting. The law confers on him the right to ensure that the company observes
the limitations of its memorandum of association and the right to ensure that other shareholders observe the rule, imposed
on them by the articles of association. If it is right that the law has conferred or should in certain restricted circumstances
confer further rights on a shareholder the scope and consequences of such further rights require careful consideration.
To these lucid comments, I would respectfully add that the rule is also sound from a policy perspective, inasmuch as it avoids
the procedural hassle of a multiplicity of actions.
60
The manner in which the rule in Foss v. Harbottle, supra, operates with respect to the appellants' claims can thus
be demonstrated. As I have already explained, the appellants allege that they were prevented from properly overseeing the
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management of the audited corporations because the respondents' audit reports painted a misleading picture of their financial
state. They allege further that had they known the true situation, they would have intervened to avoid the eventuality of
the corporations' going into receivership and the consequent loss of their equity. The difficulty with this submission, I have
suggested, is that it fails to recognise that in supervising management, the shareholders must be seen to be acting as a body
in respect of the corporation's interests rather than as individuals in respect of their own ends. In a manner of speaking, the
shareholders assume what may be seen to be a "managerial role" when, as a collectivity, they oversee the activities of the
directors and officers through resolutions adopted at shareholder meetings. In this capacity, they cannot properly be understood
to be acting simply as individual holders of equity. Rather, their collective decisions are made in respect of the corporation itself.
Any duty owed by auditors in respect of this aspect of the shareholders' functions, then, would be owed not to shareholders qua
individuals, but rather to all shareholders as a group, acting in the interests of the corporation. And if the decisions taken by the
collectivity of shareholders are in respect of the corporation's affairs, then the shareholders' reliance on negligently prepared
audit reports in taking such decisions will result in a wrong to the corporation for which the shareholders cannot, as individuals,
recover.
61

This line of reasoning finds support in Lord Bridge's comments in Caparo, supra, at p. 580:
The shareholders of a company have a collective interest in the company's proper management and in so far as a negligent
failure of the auditor to report accurately on the state of the company's finances deprives the shareholders of the opportunity
to exercise their powers in general meeting to call the directors to book and to ensure that errors in management are
corrected, the shareholders ought to be entitled to a remedy. But in practice no problem arises in this regard since the
interest of the shareholders in the proper management of the company's affairs is indistinguishable from the interest of the
company itself and any loss suffered by the shareholders ... will be recouped by a claim against the auditors in the name
of the company, not by individual shareholders. [Emphasis added.]

It is also reflected in the decision of Farley J. in Roman I, supra, the facts of which were similar to those of the case at bar.
In that case, the plaintiff shareholders brought an action against the defendant auditors alleging, inter alia, that the defendant's
audit reports were negligently prepared. That negligence, the shareholders contended, prevented them from properly overseeing
management which, in turn, led to the winding up of the corporation and a loss to the shareholders of their equity therein. Farley
J. discussed the rule in Foss v. Harbottle and concluded that it operated so as to preclude the shareholders from bringing personal
actions based on an alleged inability to supervise the conduct of management.
62
One final point should be made here. Referring to the case of Goldex Mines Ltd. v. Revill (1974), 7 O.R. (2d) 216 (Ont.
C.A.), the appellants submit that where a shareholder has been directly and individually harmed, that shareholder may have
a personal cause of action even though the corporation may also have a separate and distinct cause of action. Nothing in the
foregoing paragraphs should be understood to detract from this principle. In finding that claims in respect of losses stemming
from an alleged inability to oversee or supervise management are really derivative and not personal in nature, I have found
only that shareholders cannot raise individual claims in respect of a wrong done to the corporation. Indeed, this is the limit
of the rule in Foss v. Harbottle. Where, however, a separate and distinct claim (say, in tort) can be raised with respect to a
wrong done to a shareholder qua individual, a personal action may well lie, assuming that all the requisite elements of a cause
of action can be made out.
63
The facts of Haig, supra provide the basis for an example of where such a claim might arise. Had the investors in that
case been shareholders of the corporation, and had a similarly negligent report knowingly been provided to them by the auditors
for a specified purpose, a duty of care separate and distinct from any duty owed to the audited corporation would have arisen
in their favour, just as one arose in favour of Mr. Haig. While the corporation would have been entitled to claim damages in
respect of any losses it might have suffered through reliance on the report (assuming, of course, that the report was also provided
for the corporation's use), the shareholders in question would also have been able to seek personal compensation for the losses
they suffered qua individuals through their personal reliance and investment. On the facts of this case, however, no claims of
this sort can be established.
Conclusion

18

64
In light of the foregoing, I would find that even though the respondents owed the appellants (qua individual claimants)
a prima facie duty of care both with respect to the 1982-83 investments made in NGA and NGH by Hercules and Mr. Freed
and with respect to the losses they incurred through the devaluation of their existing shareholdings, such prima facie duties are
negated by policy considerations which are not obviated by the facts of the case. Indeed, to come to the opposite conclusion
on these facts would be to expose auditors to the possibility of indeterminate liability, since such a finding would imply that
auditors owe a duty of care to any known class of potential plaintiffs regardless of the purpose to which they put the auditors'
reports. This would amount to an unacceptably broad expansion of the bounds of liability drawn by this Court in Haig, supra.
With respect to the claim regarding the appellants' inability to oversee management properly, I would agree with the courts
below that it ought to have been brought as a derivative action. On the basis of these considerations, I would find under Rule
20.03(1) of the Manitoba Queen's Bench Rules that the appellants have failed to establish that their claims as alleged would
have "a real chance of success".
65

I would dismiss the appeal with costs.
Appeal dismissed.
Pourvoi rejeté.
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2
On September 17, 1984, the appellant Morris Manning, accompanied by representatives of the appellant Church of
Scientology of Toronto ("Scientology"), held a press conference on the steps of Osgoode Hall in Toronto. Manning, who was
wearing his barrister's gown, read from and commented upon allegations contained in a notice of motion by which Scientology
intended to commence criminal contempt proceedings against the respondent Casey Hill, a Crown attorney. The notice of motion
alleged that Casey Hill had misled a judge of the Supreme Court of Ontario and had breached orders sealing certain documents
belonging to Scientology. The remedy sought was the imposition of a fine or the imprisonment of Casey Hill.
3
At the contempt proceedings, the allegations against Casey Hill were found to be untrue and without foundation. Casey
Hill thereupon commenced this action for damages in libel against both Morris Manning and Scientology. On October 3, 1991,
following a trial before Carruthers J. and a jury, Morris Manning and Scientology were found jointly liable for general damages
in the amount of $300,000 and Scientology alone was found liable for aggravated damages of $500,000 and punitive damages
of $800,000. Their appeal from this judgment was dismissed by a unanimous Court of Appeal:(1994), 18 O.R. (3d) 385, 114
D.L.R. (4th) 1, 71 O.A.C. 161, 20 C.C.L.T. (2d) 129.
I. Factual Background
4
As in all actions for libel, the factual background is extremely important and must be set out in some detail. At the time
the defamatory statements were made, Casey Hill was employed as counsel with the Crown Law Office, Criminal Division, of
the Ministry of the Attorney General for the Province of Ontario. He had given advice to the Ontario Provincial Police ("OPP")
regarding a warrant obtained on March 1, 1983, which authorized a search of the premises occupied by Scientology. During the
execution of the search warrant on March 3 and 4, 1983, approximately 250,000 documents, comprising over 2 million pages
of material, were seized. These documents were stored in some 900 boxes at an OPP building in Toronto.
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5
Immediately following the seizure, Scientology retained Clayton Ruby to bring a motion to quash the search warrant and
to seek the return of the seized documents. Casey Hill, who had gained experience and special skill in the area of search and
seizure, acted as counsel for the Crown.
6
The litigation commenced on March 7, 1983, and continued throughout 1983 and 1984. On July 11, 1984, Osler J. ruled
that solicitor-and-client privilege applied to 232 of the seized documents he had reviewed and ordered that they remain sealed
pending further order of the court. Several sealing orders and endorsements were ultimately made by justices of the Supreme
Court of Ontario.
7
Throughout this period, Casey Hill dealt frequently with Clayton Ruby and other counsel for Scientology in connection
with various matters ranging from the trivial to the significant. They were invariably resolved in a spirit of co-operation and
professional courtesy, even in those situations where the parties proceeded with contested motions.
8
In March of 1983, Scientology retained Charles Campbell to make an application to Rosemarie Drapkin, the Deputy
Registrar General of the Ministry of Consumer and Commercial Relations, requesting that its president, Earl Smith, be granted
the authorization to solemnize marriages pursuant to s. 20(2) of the Marriage Act, R.S.O. 1980, c. 256. One year later,
Scientology commenced an application for judicial review of Rosemarie Drapkin's failure to approve that application.
9
Rosemarie Drapkin believed that it would help her to assess the application if she could review the seized documents.
To that end, Kim Twohig, a solicitor in the Civil Division of the Crown Law Office, approached Casey Hill in July 1984. He
advised her that there was a motion outstanding before Osler J. for an order quashing the search warrant and that access would
only be granted if a court order was obtained pursuant to s. 490(15) (formerly s. 446(15)) of the Criminal Code, R.S.C. 1985,
c. C-46. He explained that there had been several interim rulings in this matter and stated that "this was probably the type of
case where the judge hearing such an application would want notice given to Scientology."
10
During the last week of July 1984, Casey Hill travelled to Nassau to meet with the Attorney General of the Bahamas in
respect of an ongoing criminal investigation. In the course of a telephone conversation, Kim Twohig conveyed to Casey Hill
the urgent need she had to gain access to the documents as a date had been fixed to hear Scientology's application for judicial
review. Casey Hill testified that he told Kim Twohig that her Criminal Code application would have to be served on the Crown
Law Office, Criminal Division, in the usual fashion to obtain its consent.
11
Kim Twohig prepared the necessary materials, including the notice of motion and an affidavit of Rosemarie Drapkin,
and obtained the requisite consent from James Blacklock of the Crown Law Office, Criminal Division. The application was
then filed in weekly court on July 30, 1984, with the assistance of Jerome Cooper, a solicitor with the Ministry of Consumer
and Commercial Relations. No notice was given to Scientology. The following day, a consent order granting access to all of the
seized documents was issued by Sirois J. in chambers without submissions from counsel.
12
In her testimony at the trial of this action, Kim Twohig agreed that she alone made the decision not to provide notice
to Scientology of her application. She testified that she assumed that the presiding judge would determine whether notice was
necessary or appropriate. It was only later that she realized that the order of Sirois J. might provide access to sealed documents.
13
By letter dated August 22, 1984, Rosemarie Drapkin wrote to Charles Campbell concerning Scientology's application
and advised that she had "reviewed certain documents relating to the Scientology organization which were seized pursuant to
the search warrant" issued on March 1, 1983. Attached to the letter was a list of 89 documents, some of which had purportedly
been sealed by order of Osler J. It was this information which raised the concern of Scientology and its legal advisers.
14
In response, Clayton Ruby wrote a somewhat precipitous and very aggressive letter to the Solicitor General of Ontario
dated August 28. In it he accused the OPP of acting "as if there were no rule of law" and of "simply ignoring solicitor/client
privilege and making a mockery of the courts." He called for a "full investigation" and demanded disciplinary action be taken
"against everyone involved." Clayton Ruby was not aware of the order of Sirois J. at that time. He simply assumed that those
involved had acted improperly.
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15 As early as September 5, 1984, Clayton Ruby, along with other counsel and representatives of Scientology, decided that
what had occurred was "disgraceful and shocking," and constituted contempt. They arrived at this conclusion without having
taken any steps to ensure the accuracy of their impressions.
16 In a letter addressed to Casey Hill dated September 6, 1984, Clayton Ruby asked for Casey Hill's assistance in obtaining
information regarding the circumstances under which the order of Sirois J. had been granted and why Scientology had not
received notice of the application. He requested a response within five days. It should be noted that at the time this letter was
written, Clayton Ruby was a bencher of the Law Society and vice-chairman of the Law Society's Discipline Committee.
17
The letter implied that there could be disciplinary proceedings brought before the Law Society of Upper Canada and
that a contempt action might be instituted. Not surprisingly, it was given serious consideration by Casey Hill and others at the
Ministry of the Attorney General. Hill sought the advice of his director, Howard Morton. Morton wrote a letter to Ruby stating
that in light of the serious nature of the allegations, he would not be able to reply within the five-day period imposed by Ruby.
18 On September 6 and 7, 1984, Michael Code (then an associate of Clayton Ruby) telephoned Casey Hill, Jerome Cooper,
and Kim Twohig to find out how access to the privileged documents had been obtained. They all conveyed a similar version
of the past events and assured him that the sealed documents were not opened but rather that unsealed copies must have been
examined. Code conceded in cross-examination that everyone he spoke to was co-operative.
19
On September 11, 1984, however, without making any further inquiries and without awaiting the reply from Casey
Hill and Howard Morton, Ruby retained the appellant Morris Manning to advise Scientology in respect of possible contempt
proceedings. On September 13, 1984, representatives of Scientology met with Morris Manning, Charles Campbell, Clayton
Ruby, Michael Code, and an articling student at Ruby's office. A decision was made to commence an application for criminal
contempt against both Casey Hill and Jerome Cooper. Morris Manning testified that a critical piece of information which
prompted him to bring the contempt application was the characterization by Michael Code of Casey Hill's attitude during their
conversation. Casey Hill had allegedly said that if the Church missed sealing all copies of the privileged documents it was "too
bad." In Morris Manning's opinion, this demonstrated a contemptuous attitude towards the court. He reached this conclusion
without ever speaking to Casey Hill or any of the others involved in the incident, such as Rosemarie Drapkin, Kim Twohig,
James Blacklock, Jerome Cooper, or Detective Inspector Ormsby, the senior officer of the OPP responsible for the investigation
of Scientology. Nor had Morris Manning interviewed those representatives of Scientology who were directly involved in the
sealing of the documents.
20 The evidence adduced at the contempt hearing clearly established that Casey Hill played no part in the application before
Sirois J. and had nothing to do with the execution or filing of the consent on behalf of the Attorney General of Ontario. In
fact, he was only informed of any difficulties associated with the order of Osler J. in late August 1984, when he received a
telephone call from Detective Inspector Ormsby. At that time, Ormsby advised him that Rosemarie Drapkin had attended at the
OPP building in which the seized documents were held with the order of Sirois J., but that she was denied access to the sealed
documents. The sealed documents were never opened. What Rosemarie Drapkin may have seen were unsealed copies of the
sealed documents that were probably located in different boxes than the sealed originals.
21 Between September 13 and 17, 1984, Morris Manning prepared a notice of motion for the contempt application returnable
in weekly court some time in early January 1985. During this time, he did not make any attempt to determine what was being
done with the seized documents or to ascertain whether any continuing breach of privilege was occurring.
(A) The "Enemy Canada" File
22
Long before he gave advice to the OPP in connection with the search and seizure of documents which took place on
March 3 and 4, 1983, Casey Hill had become a target of Scientology's enmity. Over the years, he had been involved in a number
of matters concerning Scientology's affairs. As a result, it kept a file on him. This was only discovered when the production
of the file was ordered during the course of this action. The file disclosed that from approximately 1977 until at least 1981,
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Scientology closely monitored and tracked Casey Hill and had labelled him an "Enemy Canada." Casey Hill testified that from
his experience, persons viewed by Scientology as its enemies were "subject to being neutralized."
(B) The Press Conference
23
In the file of Charles Campbell there was a note dated September 10 or 11, 1984, which made reference to a press
conference to be held the following Monday, September 17, 1984. It appears, then, that before it had even consulted Morris
Manning, Scientology intended to call a press conference
24
The press conference was organized by Earl Smith. He contacted a number of media organizations, including CFTOTV, CBC television, and The Globe and Mail, and invited them to the event, which was to be held in front of Osgoode Hall.
Morris Manning was appearing on that day before the Court of Appeal in an unrelated matter and attended the press conference
in his barrister's gown.
25 He testified that he answered a number of questions concerning the contempt proceedings and then, at the request of the
media, read a passage from the notice of motion for the television cameras. Copies of the notice of motion were distributed to
the media along with a typewritten document, prepared by Scientology, entitled "Chronology of Events Leading to Contempt
Motion."
26
The notice of motion, in essence, alleged that Casey Hill had participated in the misleading of Sirois J. and that he had
participated in or aided and abetted others in the opening and inspection of documents which to his knowledge were sealed
by Osler J.
27
On the evening of September 17, 1984, the CFTO broadcast was seen by an audience of approximately 132,000 people.
The text of the broadcast is set out in Appendix A to these reasons. The CBC broadcast was seen by approximately 118,000
people. The text is found in Appendix B. The following morning, an article appeared in The Globe and Mail entitled "Motion
of Contempt Launched by Church." Approximately 108,000 copies of the edition containing this article were distributed. The
article is reproduced in Appendix C. All three publications repeated the allegations made in the notice of motion.
(C) The Felske Memorandum
28
Patricia Felske is a Scientologist who had attended at the offices of the OPP on a regular basis since March 1983 for the
purpose of reviewing the seized materials and ensuring that the privileged documents were sealed. Between August 29, 1984,
and September 27, 1984, she, along with other representatives from Scientology, opened the sealed envelopes and verified their
contents against photocopies of the documents that Rosemarie Drapkin had examined. Their purpose was to determine whether
Ms Drapkin had been granted access to the restricted materials.
29
On September 17, 1984, the day of the press conference, the Scientology investigation was well advanced and neither
then nor later was there any indication that Drapkin gained access to sealed documents. Scientology and Manning nevertheless
proceeded with the press conference before any conclusive findings had been made on this issue.
30
On November 2, 1984, Patricia Felske prepared a brief summary of her findings, entitled "Time Track Re: Solicitor and
Client Privileged Documents," which she sent to Clayton Ruby, Charles Campbell, Morris Manning, and Diane Martin, another
of Scientology's lawyers. In it she concluded that "[t]here was no evidence to support any allegation that the sealed envelopes
had been tampered with by the OPP" (emphasis added).
(D) The Contempt Trial
31 The contempt trial was heard by Cromarty J. for 11 days beginning the next Monday, November 5, 1984. Morris Manning
and Charles Campbell had carriage of the proceedings on behalf of Scientology. A number of witnesses were called by them,
including Clayton Ruby, Michael Code, Kim Twohig, Rosemarie Drapkin, James Blacklock, Detective Inspector Ormsby, and
four other members of the OPP who had direct responsibility for the seized documents.
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32
Following the presentation of Scientology's case, Cromarty J. dismissed the application on a motion for non-suit on
December 7, 1984: 13 W.C.B. 231. He held that there was no evidence that Casey Hill participated in any stage of the application
made before Sirois J. or that he should have been aware of any need for further inquiry into Kim Twohig's actions.
33
From the contents of the Felske memorandum, which only came to light at the trial of the present action, it is evident
that prior to the start of the contempt hearing, Scientology was well aware that no sealed envelopes had been opened. Yet it
still proceeded with a contempt prosecution against Casey Hill.
34
Morris Manning testified that he never received the Felske memorandum and conceded that if he had been aware of
it, he would have been obliged to disclose it to Casey Hill. However, on the weekend prior to the start of the contempt trial,
Morris Manning was briefed by Charles Campbell. At trial, both Campbell and Ruby acknowledged that they had received the
Felske memorandum. In addition, Campbell testified that all important information concerning the prosecution was shared with
everybody involved. It might be inferred that this would include Manning.
35
Further, Morris Manning met with Patricia Felske and two other representatives of Scientology during the weekend
prior to the hearing of the contempt motion. However, he testified that they were not interviewed for the purpose of giving
evidence at the contempt trial nor were they called to do so. Cromarty J. characterized the failure to call these individuals as
"a most eloquent omission."
36 There was another equally eloquent omission. The OPP officers who were called by Scientology to testify were not asked
to produce the sealed envelopes they were directed to bring with them to court. If they had, it would have been obvious that
the envelopes had not been tampered with.
(E) The Attempt to Disqualify Casey Hill from the Search and Seizure Proceedings
37
As stated earlier, Scientology made an application in March 1983 to quash the search warrant which the OPP had used
to seize its documents. This application was commenced before Osler J. prior to September 17, 1984, but was adjourned until
the completion of the contempt proceedings. Throughout this time, Casey Hill represented the Crown as lead counsel.
38 The application was resumed on December 18, 1984. By that time, the contempt charges had been dismissed as unfounded
and this libel action had been commenced. Casey Hill continued to represent the Crown but made a full disclosure of all
the relevant circumstances to Osler J. He submitted that the proceedings involved the interpretation and application of legal
principles rather than the exercise of prosecutorial discretion and, as a consequence, his ability to act as responding counsel
was not impaired.
39 Scientology, nevertheless, moved to disqualify Casey Hill on the ground that occasions might arise where he would have to
exercise a discretion as to the production of a document and as to the significance to be attached to it. Scientology contended that
this could reflect adversely upon it and, in due course result in a favourable consideration of Casey Hill's libel suit. Scientology
was essentially suggesting that Casey Hill would use his position as Crown counsel to further his private interests. This was a
serious attack on his professional integrity, which added to the sting of the libel uttered to that point.
40 Osler J. emphatically rejected these arguments. He stated that it was fundamentally important for the Crown to "proceed
courageously in the face of threats and attempts at intimidation or in the face of proceedings that have been found to be groundless
but have obviously had the effect of harassment."
(F) Pleas of Justification
41 On February 18, 1985, Scientology delivered its statement of defence in this action. Notwithstanding the findings contained
in the Felske memorandum prepared by its own members, and the conclusion reached by Cromarty J. in the contempt hearing,
Scientology entered a plea of justification.
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42
Scientology also put forward as true an allegation that Casey Hill directed and supervised the OPP in the opening and
reviewing of 20 boxes of documents which had been sealed by order of Linden J. This was found by the Court of Appeal to
constitute a separate allegation of contempt and a further attack upon the integrity of Casey Hill in the performance of his duties
as Crown counsel.
43 Scientology maintained its plea of justification throughout the trial and did not withdraw it until the first day of the hearing
before the Court of Appeal on December 6, 1993, some nine years after the original libel.
44
Morris Manning delivered his statement of defence on April 1, 1985, and also asserted a plea of justification, which
he did not withdraw until the week prior to the commencement of the trial. He persisted in this plea despite the decision of
Cromarty J. dismissing the motion to commit Casey Hill for contempt and despite the overwhelming evidence indicating that
the allegations made against Hill were false.
(G) The Conduct of Scientology at Trial
45 Scientology continued its attack against Casey Hill throughout the trial of this action, both in the presence of the jury and
in its absence. More than once, it reiterated the libel even though it knew that these allegations were false. Clearly, it sought to
repeatedly attack Casey Hill's moral character. Some examples are set out below.
(1) The Cross-Examination of Casey Hill
46
Counsel for Scientology subjected Casey Hill to a lengthy cross-examination, which the Court of Appeal correctly
described as a "skilful and deliberate attempt at character assassination" (p. 452 O.R.). Counsel suggested that Casey Hill
often improperly coached his witnesses and took the same approach with respect to his own testimony at the libel trial. It was
insinuated that Casey Hill was an untrustworthy person who would breach his undertakings as he had done in this case in relation
to the sealed documents. Attempts were also made to blame him for the failure to give notice to Scientology concerning the
application before Sirois J. even though he had been vindicated seven years earlier by Cromarty J.
(2) The "Veiled Threat" Against Clayton Ruby
47
Michael Code testified that during the course of his conversation with Casey Hill on September 6, 1984, the latter had
made a veiled threat against Clayton Ruby, which he described in the following terms:
He Casey Hill suggests we may receive an "ominous" reply to Clay's complaints. He is awaiting a report back from the
police. What he said to me was something to the effect that there was a police investigation of Mr. Ruby's conduct and
basically, you better watch it. [Emphasis added.]
48
When Casey Hill was called in reply, he denied making any such threat or using the word "ominous" during the
conversation. Rather, he testified that he had used the word "omnibus" in reference to a combined reply to the letters that Ruby
sent to the Solicitor General and to himself.
49
In cross-examination, counsel for Scientology accused Casey Hill of fabricating this version of events. Not only did
counsel suggest that Hill had lied on the stand, but the general tenor of his questioning implied that Hill was so unprincipled
that he would use the power of the State to intimidate an opposing lawyer.
(3) The Closing Address to the Jury by Counsel for Scientology
50
During his closing address, counsel for Scientology contended that Casey Hill had demonstrated feigned and insincere
emotion when he described his reaction to seeing the publication of the CFTO broadcast on the evening of September 17, 1984.
He suggested to the jury that it may have been nothing more than a "skilled performance to tug at your heartstrings" in order
to influence the verdict.
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(H) The Events Following the Verdict of the Jury
51
The day after the jury's verdict, on October 4, 1991, Scientology republished the libel in a press release delivered to the
media. A few weeks later, it issued another press release attacking the verdict of the jury as "outrageous" and "so exorbitant
and so grossly out of proportion that it was influenced more by L.A. Law than Canadian legal tradition." Shortly thereafter, it
proceeded with a motion before Carruthers J. to adduce evidence which, it contended, would bear "directly on the credibility
and reputation of the plaintiff S. Casey Hill." That motion was later withdrawn.
II. Judgments Below
52
(A) Trial by Jury (Carruthers J. Presiding)
53 This action for damages for libel was commenced on December 14, 1984. The trial before Carruthers J. and a jury lasted
from September 3, 1991, until October 3, 1991. The questions posed to the jury and their answers were as follows:
Special Verdict
Questions
A. With Respect to the Defendant, Morris Manning
1. Did the CBC broadcast refer to the plaintiff?
A. Yes
2. Did Morris Manning instruct, authorize or consent to the publication of the Notice of Motion at the press conference?
A. Yes
B. With Respect to Both Defendants
3. Are the words complained of in the CFTO and CBC broadcasts on September 17, 1984, the Globe & Mail article on
September 18, 1984, and the Notice of Motion defamatory of the plaintiff?
A. Yes
4. If the answer to Question 3 is "yes", what general damages, if any, is the plaintiff, Casey Hill, entitled to from the
defendants, The Church of Scientology of Toronto and Morris Manning?
A. $300,000
5. If your answer to Question 3 is "yes", is he entitled to any aggravated damages from the defendant, Morris Manning, in
addition to any general damages already assessed, and if so, in what amount?
A. Nil
6. If your answer to Question 3 is "yes", is he entitled to any aggravated damages from the defendant, The Church of
Scientology of Toronto, in addition to any general damages already assessed, and if so, in what amount?
A. $500,000
7. If your answer to Question 3 is "yes", is he entitled to any punitive damages from the defendant, The Church of
Scientology of Toronto, and if so, in what amount?
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A. $800,000
54 Following the verdict, the appellants made a motion before Carruthers J. requesting that he completely disregard the jury's
assessment of damages because it was " 'outrageous, exorbitant and entirely out of proportion to the sting of the defamation'
" ((1992), 7 O.R. (3d) 489 (Gen. Div.), at p. 497). Carruthers J. concluded that the jury was properly instructed as to the object
and purpose of each head of damage and that there was evidence upon which the jury could have reached a conclusion that it
was entitled to award damages under each of the three heads.
55
Carruthers J. refused to " 'invade the province of the jury' " in order to make his own assessment of the damages (at p.
502). He noted that since both defendants vigorously opposed each of the several motions on behalf of the plaintiff to discharge
the jury, it was not open to them to suggest that he fix damages himself.
(B) Court of Appeal (1994), 18 O.R. (3d) 385
56
The Court of Appeal, in its careful and extensive reasons, rejected the appellants' allegation that the common law of
defamation violated s. 2(b) of the Canadian Charter of Rights and Freedoms. It did so for two reasons. First, the court held
that it was nothing more than a "bare assertion" of unconstitutionality, which could not support their constitutional challenge
(at p. 414). Second, the court held that even if the constitutional challenge could be resolved in the absence of an evidentiary
foundation, the appellants failed to show that the action for damages commenced by Casey Hill was a form of "government
action," which was necessary in order to attract the application of the Charter. The court rejected the argument that Casey Hill's
position as a public figure implicated the government in whatever action he pursued. It also dismissed the submission that the
government funding of his action was relevant to this question.
57
The Court of Appeal then considered the argument that interpreting the common law in a manner consistent with the
Charter required the adoption of the "actual malice" standard of liability set out in the reasons of the U.S. Supreme Court in
New York Times Co. v. Sullivan, 376 U.S. 254 (1964). There, Brennan J. held that public officials could only collect damages
for statements concerning their fitness for office in circumstances where they could demonstrate that the defamatory statement
was made "with knowledge that it was false or with reckless disregard of whether it was false or not" (p. 280). After noting that
the common law concept of malice involves an assessment of different factors, such as animosity, hostility, ill will, and spite,
the court concluded that the adoption of the rule in New York Times Co. v. Sullivan, supra, would result in a major change to
the common law that was neither necessary nor merited. It found that the existing rule was historically based on sound policy
reasons which recognized the importance of the protection of the reputation of individuals who assume the responsibilities of
public officials.
58
The appellants also submitted that the trial judge erred in ruling that the circumstances of the press conference did
not constitute an occasion of qualified privilege and in declining to charge the jury with respect to that defence. The Court of
Appeal found that under the common law, qualified privilege attached only to the publication of documents read or referred to
in open court. It was opposed to conferring a privilege on a press conference held for the purpose of disseminating to the public
details of a pending legal proceeding at a time when no document in connection with that legal proceeding had yet been filed
in any court office. In rejecting the argument that this court's judgment in Edmonton Journal v. Alberta (Attorney General),
[1989] 2 S.C.R. 1326, superseded the common law rule, the court stated that, while there is a right to publish details of judicial
proceedings before they are heard in open court, "such publication does not enjoy the protection of qualified privilege if it is
defamatory" (p. 427).
59
On the subject of general damages, the Court of Appeal examined the libellous statement, the circumstances of its
publication, and its effect on Casey Hill. It found that "[t]he false statements can be seen as little short of allegations of a criminal
breach of trust" (p. 437), "calculated to engender in the minds of those who learned of [them] that they were very serious and
entirely credible" (p. 438). Accordingly, they justified a very substantial award of general damages to compensate Casey Hill
for the damage to his reputation and the injury to his feelings. This, it was held, should be the result even though he had received
several promotions and appointments by the time of trial.
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60
With respect to aggravated damages, the Court of Appeal examined the circumstances existing prior to, at the time of,
and follow ing the publication of the libel. It concluded that the jury was entitled to find that its award for general damages
was not large enough to provide adequate solatium to Casey Hill for the aggravation of his injury which was caused by the
Scientology's malicious libel and reprehensible conduct.
61

The court then turned its attention to the issue of punitive damages and concluded as follows, at p. 459:
What the circumstances of this case demonstrated beyond peradventure to the jury was that Scientology was engaged in an
unceasing and apparently unstoppable campaign to destroy Casey Hill and his reputation. It must have been apparent to the
jury that a very substantial penalty was required because Scientology had not been deterred from its course of conduct by
a previous judicial determination that its allegations were unfounded nor by its own knowledge that its principal allegation
[that the sealed documents had been opened] was false.

62
The court also observed that it would not interfere with the award of punitive damages on the ground that Scientology
persisted in its attack on Casey Hill's reputation even after the jury's verdict.
63
On the question of prejudgment interest, the court concluded that since the appellants had accommodated counsel for
Casey Hill in order to permit him to participate in a Royal Commission, it would be unfair to charge them with prejudgment
interest for this period. Also, in considering whether Morris Manning should bear an equal portion of the costs of the trial
with Scientology, the court pointed out that much of the trial was devoted to the plea of justification pursued by Scientology
alone. Furthermore, the majority of the damages were awarded against Scientology. Therefore, the court concluded that the trial
costs should be apportioned, with Morris Manning paying only 30 per cent of the assessed costs and Scientology the balance.
However, it added that the parties should remain jointly and severally liable for all costs, with each having a claim-over against
the other for any amount paid beyond their apportioned liability.
III. Analysis
64 Two major issues are raised in this appeal. The first concerns the constitutionality of the common law action for defamation.
The second relates to the damages that can properly be assessed in such actions.
65 Let us first review the appellants' submissions pertaining to defamation actions. The appellants contend that the common
law of defamation has failed to keep step with the evolution of Canadian society. They argue that the guiding principles upon
which defamation is based place too much emphasis on the need to protect the reputation of plaintiffs at the expense of the
freedom of expression of defendants. This, they say, is an unwarranted restriction which is imposed in a manner that cannot
be justified in a free and democratic society. The appellants add that if the element of government action in the present case
is insufficient to attract Charter scrutiny under s. 32, the principles of the common law ought, nevertheless, to be interpreted,
even in a purely private action, in a manner consistent with the Charter. This, the appellants say, can only be achieved by the
adoption of the "actual malice" standard of liability articulated by the Supreme Court of the United States in the case of New
York Times Co. v. Sullivan, supra.
66 In addition, the appellant Morris Manning submits that the common law should be interpreted so as to afford the defence
of qualified privilege to a lawyer who, acting on behalf of a client, reads and comments in public upon a notice of motion which
he believes, in good faith, has been filed in court and which subsequently is filed. Let us consider first whether the Charter
is directly applicable to this case.
(A) Application of the Charter
67 The appellants have not challenged the constitutionality of any of the provisions of the Libel and Slander Act, R.S.O. 1990,
c. L.12. The question, then, is whether the common law of defamation can be subject to Charter scrutiny. The appellants submit
that by reason of his position as a government employee, Casey Hill's action for damages constitutes "government action" within
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the meaning of s. 32 of the Charter. In the alternative, the appellants submit that, pursuant to s. 52, the common law must be
interpreted in light of Charter values. I will address the s. 32 argument first.
(1) Section 32: Government Action
68

Section 32(1) reads:
32. (1) This Charter applies
(a) to the Parliament and government of Canada in respect of all matters within the authority of Parliament including all
matters relating to the Yukon Territory and Northwest Territories; and
(b) to the legislature and government of each province in respect of all matters within the authority of the legislature of
each province.

69
In Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573, McIntyre J., with regard to the application of
the Charter to the common law, stated, at pp. 598-599:
It is my view that s. 32 of the Charter specifies the actors to whom the Charter will apply. They are the legislative, executive
and administrative branches of government. It will apply to those branches of government whether or not their action is
invoked in public or private litigation. ... It will apply to the common law, however, only in so far as the common law is the
basis of some governmental action which, it is alleged, infringes a guaranteed right or freedom. [Emphasis added.]
70 La Forest J., writing for the majority in McKinney v. University of Guelph, [1990] 3 S.C.R. 229, stressed the importance
of this limitation on the application of the Charter to the actions of government. He said this, at p. 262:
The exclusion of private activity from the Charter was not a result of happenstance. It was a deliberate choice which must
be respected. We do not really know why this approach was taken, but several reasons suggest themselves. Historically,
bills of rights, of which that of the United States is the great constitutional exemplar, have been directed at government.
Government is the body that can enact and enforce rules and authoritatively impinge on individual freedom. Only
government requires to be constitutionally shackled to preserve the rights of the individual.
71
La Forest J. warned that subjecting all private and public action to constitutional review would mean reopening whole
areas of settled law and would be "tantamount to setting up an alternative tort system" [at pp. 262-263]. He expressed the very
sage warning that this "could strangle the operation of society" [at p. 262]. See also A. Anne McLellan and Bruce P. Elman, "To
Whom Does the Charter Apply? Some Recent Cases on Section 32" (1986) 24 Alta. L. Rev. 361, at p. 367, cited in Dolphin
Delivery Ltd., supra, at p. 597.
72
The appellants argue that at all material times Casey Hill was an agent of the Crown, acting on behalf of the Attorney
General of Ontario, and that the defamatory statements which are the subject of the present action were made in relation to acts
undertaken by him in that capacity. They further submit that Casey Hill commenced these legal proceedings at the direction and
with the financial support of the Attorney General in order to vindicate the damage to the reputation of the Ministry resulting
from criticism levelled at the conduct of one of its officials. It is, therefore, contended that this action represents an effort by
a government department to use the action of defamation to restrict and infringe the freedom of expression of the appellants
in a manner that is contrary to the Charter.
73
These submissions cannot be accepted. They have no legal, evidentiary, or logical basis of support. Casey Hill's
constitutional status for the purpose of the application of the Charter should not be determined by the nature of the allegations
made against him. Rather, the determination of whether State involvement existed is dependent upon the circumstances
surrounding the institution of the libel proceedings.
74
The fact that persons are employed by the government does not mean that their reputation is automatically divided into
two parts, one related to their personal life and the other to their employment status. To accept the appellants' position would
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mean that identical defamatory comments would be subject to two different laws, one applicable to government employees,
the other to the rest of society. Government employment cannot be a basis for such a distinction. Reputation is an integral and
fundamentally important aspect of every individual. It exists for everyone quite apart from employment.
75 In order to establish the requisite government action for Charter scrutiny, the appellants argue that it is easy to distinguish
between a janitor working in a government building, who is simply an employee, and a Crown Attorney, who is an agent of the
State. It is said that when a person who is clearly an agent of the State acts, he or she is acting for or on behalf of the State. I cannot
accept this proposition. There are a significant number of public servants who represent the Crown in any number of ways.
While it might be easy to differentiate between the extreme examples set forth by the appellants, the grey area between those
extremes is too extensive and the functions of the officials too varied to draw any effective line of distinction. The experience
in the United States following the decision in New York Times Co. v. Sullivan, supra, is instructive in this regard. That case
modified the common law in relation to defamation suits brought by public officials and touched off an intense debate with
respect to who might be designated as a public official or figure rather than a private person. See, for example, George C.
Christie, "Injury to Reputation and the Constitution: Confusion Amid Conflicting Approaches" (1976-77) 75 Mich. L. Rev. 43.
76
There is no doubt that Crown Attorneys exercise statutory powers as agents of the government. See Ministry of the
Attorney General Act, R.S.O. 1990, c. M.17; Crown Attorneys Act, R.S.O. 1990, c. C. 49; and the Criminal Code, R.S.C. 1985,
c. C-46, s. 504. Therefore, as McIntyre J. pointed out in Nelles v. Ontario, [1989] 2 S.C.R. 170, at p. 209, they benefit from
the protection of any immunity which attaches to their office. However, they may become personally liable when they exceed
their statutory powers. By extension, actions taken by Crown Attorneys which are outside the scope of their statutory duties are
independent of and distinct from their status as agents for the government. Such was the case here.
77 The appellants impugned the character, competence, and integrity of Casey Hill, himself, and not that of the government.
He, in turn, responded by instituting legal proceedings in his own capacity. There was no evidence that the Ministry of the
Attorney General or the government of Ontario required or even requested him to do so. Neither is there any indication that the
Ministry controlled the conduct of the litigation in any way. See Lavigne v. O.P.S.E.U., [1991] 2 S.C.R. 211, at pp. 311-314.
Further, the fact that Casey Hill's suit may have been funded by the Ministry of the Attorney General does not alter his
constitutional status or cloak his personal action in the mantle of government action. See McKinney, supra, at p. 269.
78
The private nature of these proceedings is apparent, as well, from the respondent's statement of claim, and particularly
from the allegation contained in para. 19 that the defamatory statements:
... constituting as they do statements of the most serious professional misconduct by the Plaintiff, have damaged his
professional reputation and brought him into public scandal, odium and contempt, by reason of which the Plaintiff has
suffered damage.
79 The position taken by the appellants at trial is also revealing. Scientology argued that Casey Hill was proceeding with the
litigation to advance his "secondary private interest," that he was trying to "get back at [Scientology] for prosecuting him for
contempt," and that the libel action amounted to "a risk-free opportunity ... to pick up some easy money."
80
The personal nature of the libel action is also evident in the cross-examination of Casey Hill concerning his work with
the OPP. At that time, counsel for Scientology stated that the libel action had "nothing to do with damages suffered by Mr. Hill.
It's part of an attack motivated by the attitude towards the Church of Scientology, motivated by the fact that as a result of the
contempt prosecution he is removed from prosecuting."
81
In my opinion, the appellants have not satisfied the government action requirement described in s. 32. Therefore, the
Charter cannot be applied directly to scrutinize the common law of defamation in the circumstances of this case.
82
Even if there were sufficient government action to bring this case within s. 32, the appellants failed to provide any
evidentiary basis upon which to adjudicate their constitutional attack. This court has stated on a number of occasions that it will
not determine alleged Charter violations in the absence of a proper evidentiary record. See, for example, MacKay v. Manitoba,
[1989] 2 S.C.R. 357. In light of the conclusion that the government action requirement of s. 32 has not been met, I need not
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address this issue. Yet I feel a brief comment is necessary because of the light it sheds on the manner in which the appellants
have conducted themselves in this litigation.
83 The action was commenced in December 1984. By the fall of 1985, the appellants were made aware of the requirement to
adduce constitutional evidence. In dismissing the appellants' pre-trial motion with respect to the constitutional issues, O'Driscoll
J. clearly indicated that the constitutional questions must be decided upon evidence adduced at trial [reported at (1985), 35
C.C.L.T. 72 (Ont. H.C.)]. The date for trial was fixed in January 1991 and confirmed in June. On September 4, 1991, two days
into the proceedings, counsel for Scientology sought to adjourn the trial on the grounds that there was "a possibility of seeking
to call expert evidence in regard to the freedom of speech issue in the trial." Counsel conceded that he had not prepared or
delivered any reports of experts in respect to this issue, and, indeed, that he had not yet even consulted with experts. He simply
wanted the adjournment in order to "explore the area." The request for adjournment was very properly dismissed.
84
There is no government action involved in this defamation suit. It now must be determined whether a change or
modification in the law of defamation is required to make it comply with the underlying values upon which the Charter is
founded.
(2) [Section 52: Charter Values and the Common Law
85
(a) Interpretating the Common Law in Light of the Values Underlying the Charter
Review of the decisions dealing with the issue
86
This court first considered the application of the Charter to the common law in Dolphin Delivery, supra. In that case,
the issue was whether an injunction to restrain secondary picketing violated the Charter freedom of expression. It was held
that, pursuant to s. 32(1) of the Charter, a cause of action could only be based upon the Charter when particular government
action was impugned. Therefore, the constitutionality of the common law could be scrutinized in those situations where a case
involved government action which was authorized or justified on the basis of a common law rule which allegedly infringed
a Charter right. However, Dolphin Delivery, supra, also held that the common law could be subjected to Charter scrutiny in
the absence of government action. McIntyre J. wrote, at pp. 592-593, that, in light of s. 52(1) of the Charter, "there can be no
doubt" that the Charter applies to the common law:
The English text provides that "any law that is inconsistent with the provisions of the Constitution is, to the extent of the
inconsistency, of no force or effect." If this language is not broad enough to include the common law, it should be observed
as well that the French text adds strong support to this conclusion in its employment of the words "elle rend inopérantes
les dispositions incompatibles de tout autre règle de droit". ... To adopt a construction of s. 52(1) which would exclude
from Charter application the whole body of the common law which in great part governs the rights and obligations of
the individuals in society, would be wholly unrealistic and contrary to the clear language employed in s. 52(1) of the Act.
[Emphasis in Dolphin Delivery.]
In emphasizing that the common law should develop in a manner consistent with Charter principles, a distinction was drawn
between private litigants founding a cause of action on the Charter and judges exercising their inherent jurisdiction to develop
the common law. At p. 603, this was written:
Where, however, private party "A" sues private party "B" relying on the common law and where no act of government is
relied upon to support the action, the Charter will not apply. I should make it clear, however, that this is a distinct issue from
the question whether the judiciary ought to apply and develop the principles of the common law in a manner consistent
with the fundamental values enshrined in the Constitution. The answer to this question must be in the affirmative. In this
sense, then, the Charter is far from irrelevant to private litigants whose disputes fall to be decided at common law. But this
is different from the proposition that one private party owes a constitutional duty to another, which proposition underlies
the purported assertion of Charter causes of action or Charter defences between individuals. [Emphasis added.]
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87 Since 1986, this court has subjected the common law to Charter scrutiny in a number of situations where government action
was based upon a common law rule: Re B.C.G.E.U., (sub nom. B.C.G.E.U. v. British Columbia (Attorney General)), [1988] 2
S.C.R. 214; R. v. Swain, [1991] 1 S.C.R. 933; R. v. Salituro, [1991] 3 S.C.R. 654; and Dagenais v. Canadian Broadcasting Corp.,
[1994] 3 S.C.R. 835. However, Dolphin Delivery, supra, remains the only case which has closely examined the application of
the Charter in the context of purely private litigation. Nevertheless, it is helpful to review the different approaches which have
been suggested in those cases in order to better appreciate which principles should properly apply in cases of private litigation.
88
In R. v. Salituro, supra, the Crown called the accused's estranged wife as a witness. The common law rule prohibiting
spouses from testifying against each other was found to be inconsistent with developing social values and with the values
enshrined in the Charter. At p. 670, Iacobucci J., writing for the court, held:
Judges can and should adapt the common law to reflect the changing social, moral and economic fabric of the country.
Judges should not be quick to perpetuate rules whose social foundation has long since disappeared. Nonetheless, there
are significant constraints on the power of the judiciary to change the law. As McLachlin J. indicated in Watkins, supra,
in a constitutional democracy such as ours it is the legislature and not the courts which has the major responsibility for
law reform; and for any changes to the law which may have complex ramifications, however necessary or desirable such
changes may be, they should be left to the legislature. The judiciary should confine itself to those incremental changes
which are necessary to keep the common law in step with the dynamic and evolving fabric of our society.
Further, at p. 675, this court held:
Where the principles underlying a common law rule are out of step with the values enshrined in the Charter, the courts
should scrutinize the rule closely. If it is possible to change the common law rule so as to make it consistent with Charter
values, without upsetting the proper balance between judicial and legislative action that I have referred to above, then the
rule ought to be changed.
89
Unlike the present appeal and the decisions of this court in B.C.G.E.U., Swain, and Dagenais, the common law rule in
Salituro was not alleged to infringe a specific Charter right. Rather, it was alleged to be inconsistent with those fundamental
values that provide the foundation for the Charter. Although the court in Salituro considered whether Parliament had, through
the Canada Evidence Act, intended to preserve the common law rule, it did not undertake an analysis similar to that which would
be required under s. 1 to determine if the Charter breach was justifiable. Rather, it proceeded to balance, in a broad and flexible
manner, the conflicting values. The reasons examined the origins of the impugned common law rule and the justifications which
had been raised for upholding it. These concerns were weighed against the Charter's recognition of the equality of women and,
more specifically, against the concept of human dignity which inspires the Charter. It was held that the values which were set
out in the common law rule did not represent the values of today's society which are reflected in the provisions of the Charter.
90
In B.C.G.E.U., supra, McEachern C.J.B.C. [now], on his own motion, issued an injunction against a union picketing in
front of the courthouse: [1983] 6 W.W.R. 640 (B.C. S.C.). It was held that the common law rule giving rise to the picketing
injunction breached s. 2(b). The breach was then found to be justified following a traditional s. 1 analysis.
91
Subsequently, in R. v. Swain, supra, Lamer C.J.C. observed that the s. 1 analysis, which has evolved since R. v. Oakes,
[1986] 1 S.C.R. 103, may not always provide the appropriate framework by which to evaluate the justifications for maintaining
a common law rule. In R. v. Swain, supra, the Crown raised the insanity defence, over objections by the accused, on the basis
of the common law rule which authorized such a procedure. That rule was found to violate s. 7 of the Charter. At pp. 978-979,
Lamer C.J.C. held:
Before turning to s. 1, however, I wish to point out that because this appeal involves a Charter challenge to a common law,
judge-made rule, the Charter analysis involves somewhat different considerations than would apply to a challenge to a
legislative provision. For example, having found that the existing common law rule limits an accused's rights under s. 7 of
the Charter, it may not be strictly necessary to go on to consider the application of s. 1. Having come to the conclusion that
the common law rule enunciated by the Ontario Court of Appeal limits an accused's right to liberty in a manner which does
15

not accord with the principles of fundamental justice, it could, in my view, be appropriate to consider at this stage whether
an alternative common law rule could be fashioned which would not be contrary to the principles of fundamental justice.
If a new common law rule could be enunciated which would not interfere with an accused person's right to have control over
the conduct of his or her defence, I can see no conceptual problem with the Court's simply enunciating such a rule to take
the place of the old rule, without considering whether the old rule could nonetheless be upheld under s. 1 of the Charter.
Given that the common law rule was fashioned by judges and not by Parliament or a legislature, judicial deference to
elected bodies is not an issue. If it is possible to reformulate a common law rule so that it will not conflict with the principles
of fundamental justice, such a reformulation should be undertaken. Of course, if it were not possible to reformulate the
common law rule so as to avoid an infringement of a constitutionally protected right or freedom, it would be necessary for
the Court to consider whether the common law rule could be upheld as a reasonable limit under s. 1 of the Charter.
Nevertheless, in R. v. Swain, supra, the formal s. 1 analysis was undertaken since Oakes, supra, provided a familiar structure for
analysis, the constitutional questions were stated with s. 1 in mind, and the court had the benefit of extensive argument on s. 1.
92 Finally, in Dagenais, supra, the CBC challenged a publication ban which prevented them from airing one of their programs.
It was held that where the common law rule on publication bans conflicted with Charter values, the common law rule must be
varied in such a manner as to enable the court to consider both the objective of a publication ban and the proportionality of the
ban's effect on protected Charter rights. Without adopting a formal s. 1 analysis, it was held that this approach "clearly reflects
the substance of the Oakes test applicable when assessing legislation under s. 1 of the Charter" (p. 878).
93 In light of these cases, then, it remains to be determined what approach should be followed when, in the context of private
litigation with no government action involved, a common law rule is alleged to be inconsistent with the Charter.
(ii) Approach that should be followed
94
It is clear from Dolphin Delivery, supra, that the common law must be interpreted in a manner which is consistent with
Charter principles. This obligation is simply a manifestation of the inherent jurisdiction of the courts to modify or extend the
common law in order to comply with prevailing social conditions and values. As was said in Salituro, supra, at p. 678:
The courts are the custodians of the common law, and it is their duty to see that the common law reflects the emerging
needs and values of our society.
95
Historically, the common law evolved as a result of the courts making those incremental changes which were necessary
in order to make the law comply with current societal values. The Charter represents a restatement of the fundamental values
which guide and shape our democratic society and our legal system. It follows that it is appropriate for the courts to make such
incremental revisions to the common law as may be necessary to have it comply with the values enunciated in the Charter.
96
When determining how the Charter applies to the common law, it is important to distinguish between those cases in
which the constitutionality of government action is challenged, and those in which there is no government action involved. It
is important not to import into private litigation the analysis which applies in cases involving government action.
97
In Dolphin Delivery, supra, it was noted that the Charter sets out those specific constitutional duties which the State
owes to its citizens. When government action is challenged, whether it is based on legislation or the common law, the cause of
action is founded upon a Charter right. The claimant alleges that the State has breached its constitutional duty. The State, in
turn, must justify that breach. While criminal cases present the prime example of government action, challenges to government
action can also arise in civil cases. The State's obligation to uphold its constitutional duties is no less pressing in the civil sphere
than in the criminal. The two cases of B.C.G.E.U., supra, and Dagenais, supra, present a very specific type of "government
action" in the civil context. In both cases, the court was called upon to consider the operations of the court and to determine
the extent of its own jurisdiction to consider matters which were essentially public in nature. The cases did not involve strictly
private litigation. Therefore, they must be approached with caution when considering what analysis should be applied in purely
private civil litigation.
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98
Private parties owe each other no constitutional duties and cannot found their cause of action upon a Charter right. The
party chal lenging the common law cannot allege that the common law violates a Charter right because, quite simply, Charter
rights do not exist in the absence of State action. The most that the private litigant can do is argue that the common law is
inconsistent with Charter values. It is very important to draw this distinction between Charter rights and Charter values. Care
must be taken not to expand the application of the Charter beyond that established by s. 32(1), either by creating new causes
of action or by subjecting all court orders to Charter scrutiny. Therefore, in the context of civil litigation involving only private
parties, the Charter will "apply" to the common law only to the extent that the common law is found to be inconsistent with
Charter values.
99
Courts have traditionally been cautious regarding the extent to which they will amend the common law. Similarly, they
must not go further than is necessary when taking Charter values into account. Far-reaching changes to the common law must
be left to the legislature.
100 When the common law is in conflict with Charter values, how should the competing principles be balanced? In my view,
a traditional s. 1 framework for justification is not appropriate. It must be remembered that the Charter "challenge" in a case
involving private litigants does not allege the violation of a Charter right. It addresses a conflict between principles. Therefore,
the balancing must be more flexible than the traditional s. 1 analysis undertaken in cases involving governmental action cases.
Charter values, framed in general terms, should be weighed against the principles which underlie the common law. The Charter
values will then provide the guidelines for any modification to the common law which the court feels is necessary.
101 Finally, the division of onus which normally operates in a Charter challenge to government action should not be applicable
in a private litigation Charter "challenge" to the common law. This is not a situation in which one party must prove a prima
facie violation of a right while the other bears the onus of defending it. Rather, the party who is alleging that the common law
is inconsistent with the Charter should bear the onus of proving both that the common law fails to comply with Charter values
and that, when these values are balanced, the common law should be modified. In the ordinary situation, where government
action is said to violate a Charter right, it is appropriate that the government undertake the justification for the impugned statute
or common law rule. However, the situation is very different where two private parties are involved in a civil suit. One party
will have brought the action on the basis of the prevailing common law, which may have a long history of acceptance in the
community. That party should be able to rely upon that law and should not be placed in the position of having to defend it. It
is up to the party challenging the common law to bear the burden of proving not only that the common law is inconsistent with
Charter values but also that its provisions cannot be justified.
102

With that background, let us first consider the common law of defamation in light of the values underlying the Charter.

(b) The Nature of Actions for Defamation The Values To Be Balanced
103 There can be no doubt that in libel cases the twin values of reputation and freedom of expression will clash. As Edgerton
J. stated in Sweeney v. Patterson, 128 F.2d 457 (D.C. Cir. 1942), at p. 458, certiorari denied 317 U.S. 678 (1942), whatever
is "added to the field of libel is taken from the field of free debate." The real question, however, is whether the common law
strikes an appropriate balance between the two. Let us consider the nature of each of these values.
(i) Freedom of expression
104
Much has been written of the great importance of free speech. Without this freedom to express ideas and to criticize
the operation of institutions and the conduct of individual members of government agencies, democratic forms of government
would wither and die. See, for example, Reference re Alberta Legislation, [1938] S.C.R. 100, at p. 133; Switzman v. Elbling,
[1957] S.C.R. 285, at p. 306; and Boucher v. R. (1950), [1951] S.C.R. 265, at p. 326. More recently, in Edmonton Journal,
supra, at p. 1336, it was said:
It is difficult to imagine a guaranteed right more important to a democratic society than freedom of expression. Indeed a
democracy cannot exist without that freedom to express new ideas and to put forward opinions about the functioning of
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public institutions. The concept of free and uninhibited speech permeates all truly democratic societies and institutions.
The vital importance of the concept cannot be over-emphasized.
105
However, freedom of expression has never been recognized as an absolute right. Duff C.J.C. emphasized this point in
Reference re Alberta Legislation, supra, at p. 133:
The right of public discussion is, of course, subject to legal restrictions; those based upon considerations of decency and
public order, and others conceived for the protection of various private and public interests with which, for example, the
law of defamation and sedition are concerned. In a word, freedom of discussion means ... "freedom governed by law."
[Emphasis added.]
See also Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067, at pp. 1072 and 1091.
106
Similar reasoning has been applied in cases argued under the Charter. Although a Charter right is defined broadly,
generally without internal limits, the Charter recognizes, under s. 1, that social values will at times conflict and that some limits
must be placed even on fundamental rights. As La Forest J. explained in Cotroni c. Centre de Prevention de Montréal, (sub nom.
United States v. Cotroni; United States v. El Zein), [1989] 1 S.C.R. 1469, at p. 1489, this court has adopted a flexible approach to
measuring the constitutionality of impugned provisions wherein "the underlying values [of the Charter are] sensitively weighed
in a particular context against other values of a free and democratic society."
107
In R. v. Keegstra, [1990] 3 S.C.R. 697, for example, s. 319(2) of the Criminal Code was found to be justified as a
reasonable limit on the appellant's freedom to spread falsehoods relating to the Holocaust and thus to promote hatred against an
identifiable group. Dickson C.J.C. adopted the contextual approach to s. 1 and concluded that, since hate propaganda contributed
little to the values which underlie the right enshrined under s. 2(b), namely, the quest for truth, the promotion of individual selfdevelopment, and participation in the community, a restriction on this type of expression might be easier to justify than would
be the case with other kinds of expression.
108
In R. v. Butler, [1992] 1 S.C.R. 452, the obscenity provisions of the Criminal Code, R.S.C. 1985, c. C-46, s. 163,
were questioned. It was held, under the s. 1 analysis, that pornography could not stand on an equal footing with other kinds of
expression which directly engage the "core" values of freedom of expression. Further, it was found that the fact that the targeted
material was expression motivated by economic profit more readily justified the imposition of restrictions.
109 Certainly, defamatory statements are very tenuously related to the core values which underlie s. 2(b). They are inimical
to the search for truth. False and injurious statement cannot enhance self-development. Nor can it ever be said that they lead
to healthy participation in the affairs of the community. Indeed, they are detrimental to the advancement of these values and
harmful to the interests of a free and democratic society. This concept was accepted in Boland v. Globe & Mail Ltd., [1960]
S.C.R. 203, at pp. 208-209, where it was held that an extension of the qualified privilege to the publication of defamatory
statements concerning the fitness for office of a candidate for election would be "harmful to that 'common convenience and
welfare of society.' " Reliance was placed upon the text Gatley on Libel and Slander in a Civil Action, 4th ed. by Richard
O'Sullivan (London: Sweet & Maxwell, 1953), at p. 254, wherein the author stated the following:
It would tend to deter sensitive and honourable men from seeking public positions of trust and responsibility, and leave
them open to others who have no respect for their reputation.
See also Westbank Band of Indians v. Tomat (1992), (sub nom. Derrickson v. Tomat) 88 D.L.R. (4th) 401 (B.C. C.A.), at p. 408.
(ii) The reputation of the individual
110 The other value to be balanced in a defamation action is the protection of the reputation of the individual. Although much
has very properly been said and written about the importance of freedom of expression, little has been written of the importance
of reputation. Yet to most people, their good reputation is to be cherished above all. A good reputation is closely related to the
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innate worthiness and dignity of the individual. It is an attribute that must, just as much as freedom of expression, be protected
by society's laws. In order to undertake the balancing required by this case, something must be said about the value of reputation.
111 Democracy has always recognized and cherished the fundamental importance of an individual. That importance must, in
turn, be based upon the good repute of a person. It is that good repute which enhances an individual's sense of worth and value.
False allegations can so very quickly and completely destroy a good reputation. A reputation tarnished by libel can seldom
regain its former lustre. A democratic society, therefore, has an interest in ensuring that its members can enjoy and protect their
good reputation so long as it is merited.
112 From the earliest times, society has recognized the potential for tragic damage that can be occasioned by a false statement
made about a person. This is evident in the Bible, the Mosaic Code, and the Talmud. As the author Carter-Ruck, in CarterRuck on Libel and Slander, 4th ed. by Peter F. Carter-Ruck, Richard Walker, and Harvey N.A. Starte (London Butterworths,
1992), explains, at p. 17:
The earliest evidence in recorded history of any sanction for defamatory statements is in the Mosaic code. In Exodus XXII
28 we find "Thou shalt not revile the gods nor curse the ruler of thy people" and in Exodus XXIII 1 "Thou shalt not
raise a false report: put not thine hand with the wicked to be an unrighteous witness". There is also a condemnation of
rumourmongers in Leviticus XIX 16 "Thou shalt not go up and down as a talebearer among thy people".
113
To make false statements which are likely to injure the reputation of another has always been regarded as a serious
offence. During the Roman era, the punishment for libel varied from the loss of the right to make a will, to imprisonment, exile
for life, or forfeiture of property. In the case of slander, a person could be made liable for payment of damages.
114 It was decreed by the Teutons in the Lex Salica that if a man called another a "wolf" or a "hare," he must pay the sum of
three shillings; for a false imputation of unchastity in a woman the penalty was forty-five shillings. In the Norman Costumal, if
people falsely called another "thief" or "manslayer," they had to pay damages and, holding their nose with their fingers, publicly
confess themselves a liar.
115
With the separation of ecclesiastical and secular courts by the decree of William I following the Norman conquest, the
Church assumed spiritual jurisdiction over defamatory language, which was regarded as a sin. The Church "stayed the tongue of
the defamer at once pro custodia morum of the community, and pro salute animae of the delinquent." See Van Vechten Veeder,
"The History and Theory of the Law of Defamation" (1903) 3 Colum. L. Rev. 546, at p. 551.
116 By the 16th century, the common law action for defamation became commonplace. This was in no small measure due to
the efforts of the Star Chamber to eradicate duelling, the favoured method of vindication. The Star Chamber even went so far as
to punish the sending of challenges. However, when it proscribed this avenue of recourse to injured parties, the Star Chamber
was compelled to widen its original jurisdiction over seditious libel to include ordinary defamation.
117 The modern law of libel is said to have arisen out of the Case de Libellis Famosis (1605), 5 Co. Rep. 125a, 77 E.R. 250.
There, the late Archbishop of Canterbury and the then Bishop of London were alleged to have been "traduced and scandalized"
by an anonymous person. As reported by Coke, it was ruled that all libels, even those against private individuals, ought to be
sanctioned severely by indictment at common law or in the Star Chamber. The reasoning behind this was that the libel could
incite "all those of the same family, kindred, or society to revenge, and so tends per consequens to quarrels and breach of the
peace" [at p. 251 E.R.]. It was not necessary to show publication to a third person and it made no difference whether the libel
was true or whether the plaintiff had a good or bad reputation. Eventually, truth was recognized as a defence in cases involving
ordinary defamation.
118
It was not until the late 17th century that the distinction between libel and slander was drawn by Chief Baron Hale in
King v. Lake (1670), Hardres 470, 145 E.R. 552, where it was held that words spoken, without more, would not be actionable,
with a few exceptions. Once they were reduced to writing, however, malice would be presumed and an action would lie.
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119
The character of the law relating to libel and slander in the 20th century is essentially the product of its historical
development up to the 17th century, subject to a few refinements, such as the introduction and recognition of the defences of
privilege and fair comment. From the foregoing we can see that a central theme through the ages has been that the reputation
of the individual is of fundamental importance. As Professor Raymond E. Brown writes in The Law of Defamation in Canada,
2nd ed. (Scarborough, Ont. Carswell, 1994) [looseleaf], at p. 1-4:
"[N]o system of civil law can fail to take some account of the right to have one's reputation untarnished by defamation."
Some form of legal or social constraints on defamatory publications "are to be found in all stages of civilization, however
imperfect, remote, and proximate to barbarism." [Footnotes omitted.]
120 Though the law of defamation no longer serves as a bulwark against the duel and blood feud, the protection of reputation
remains of vital importance. As M. David Lepofsky suggests in "Making Sense of the Libel Chill Debate: Do Libel Laws "Chill"
the Exercise of Freedom of Expression?" (1994) 4 N.J.C.L. 169, at p. 197, reputation is the "fundamental foundation on which
people are able to interact with each other in social environments." At the same time, it serves the equally or perhaps more
fundamentally important purpose of fostering our self-image and sense of self-worth. This sentiment was eloquently expressed
by Stewart J. in Rosenblatt v. Baer, 383 U.S. 75 (1966), who stated, at p. 92:
The right of a man to the protection of his own reputation from unjustified invasion and wrongful hurt reflects no more
than our basic concept of the essential dignity and worth of every human being — a concept at the root of any decent
system of ordered liberty.
121 In the present case, consideration must be given to the particular significance reputation has for a lawyer. The reputation
of a lawyer is of paramount importance to clients, to other members of the profession, and to the judiciary. A lawyer's practice is
founded and maintained upon the basis of a good reputation for professional integrity and trustworthiness. It is the cornerstone
of a lawyer's professional life. Even if endowed with outstanding talent and indefatigable diligence, a lawyer cannot survive
without a good reputation. In his essay entitled "The Lawyer's Duty to Himself and the Code of Professional Conduct" (1993)
27 L. Soc. Gaz. 119, David Hawreluk described the importance of a reputation for integrity. At p. 121, he quoted Lord Birkett
on the subject:
The advocate has a duty to his client, a duty to the Court, and a duty to the State; but he has above all a duty to himself
and he shall be, as far as lies in his power, a man of integrity. No profession calls for higher standards of honour and
uprightness, and no profession, perhaps, offers greater temptations to forsake them; but whatever gifts an advocate may
possess, be they never so dazzling, without the supreme qualification of an inner integrity he will fall short of the highest ...
122

Similarly, Esson J. in Vogel v. Canadian Broadcasting Corp., [1982] 3 W.W.R. 97 (B.C. S.C.), at pp. 177-178, stated:
The qualities required of a lawyer who aspires to the highest level of his profession are various, but one is essential. That
is a reputation for integrity. The programs were a massive attack upon that reputation. The harm done to it can never be
wholly undone, and therefore the stigma so unfairly created will always be with the plaintiff.
When the details of the Vogel affair have faded from memory, what will remain in the minds of many people throughout
Canada is a lurking recollection that he was the centre of a scandal which arose out of his conduct in office.
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Although it is not specifically mentioned in the Charter, the good reputation of the individual represents and reflects
the innate dignity of the individual, a concept which underlies all the Charter rights. It follows that the protection of the good
reputation of an individual is of fundamental importance to our democratic society.
124
Further, reputation is intimately related to the right to privacy which has been accorded constitutional protection. As
LaForestJ. wrote in R. v. Dyment, [1988] 2 S.C.R. 417, at p. 427, privacy, including informational privacy, is "[g]rounded in
man's physical and moral autonomy" and "is essential for the well-being of the individual." The publication of defamatory
comments constitutes an invasion of the individual's personal privacy and is an affront to that person's dignity. The protection
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of a person's reputation is indeed worthy of protection in our democratic society and must be carefully balanced against the
equally important right of freedom of expression. In order to undertake the requisite balancing of values, let us first review the
change to the existing common law proposed by the appellants.
(c) The Proposed Remedy: Adopting the New York Times Co. v. Sullivan "Actual Malice" Rule
125
In New York Times Co. v. Sullivan, supra, the United States Supreme Court ruled that the existing common law of
defamation violated the guarantee of free speech under the First Amendment of the Constitution. It held that the citizen's right
to criticize government officials is of such tremendous importance in a democratic society that it can only be accommodated
through the tolerance of speech which may eventually be determined to contain falsehoods. The solution adopted was to do
away with the common law presumptions of falsity and malice, and place the onus on the plaintiff to prove that, at the time the
defamatory statements were made, the defendant either knew them to be false or was reckless as to whether they were or not.
126
At the outset, it is important to understand the social and political context of the times which undoubtedly influenced
the decision in New York Times Co. v. Sullivan, supra. The impugned publication was an editorial advertisement, placed in
the appellant's newspaper, entitled "Heed Their Rising Voices." It criticized the widespread segregation which continued to
dominate life in the southern states in the late 1950s and early 1960s. Prominent and well respected individuals, including Mrs.
Eleanor Roosevelt, lent their name to the advertisement. It communicated information, recited grievances, protested abuses, and
sought financial support. The group or movement sponsoring the advertisement was characterized by Brennan J. as one "whose
existence and objective are matters of the highest public interest and concern" (p. 266). Black J. described the controversy at
the heart of the suit in the following terms, at p. 294:
One of the acute and highly emotional issues in this country arises out of efforts of many people, even including some
public officials, to continue state-commanded segregation of races in the public schools and other public places, despite
our several holdings that such a practice is forbidden by the Fourteenth Amendment.
127
The advertisement did not mention by name the plaintiff, who was a white elected commissioner from Montgomery,
Alabama. Only 35 copies of the edition of the New York Times which carried that advertisement were circulated in Montgomery,
and only 394 were circulated in the entire state of Alabama. The trial took place in 1960, in a segregated court room in
Montgomery, before a white judge and all-white jury. Damages of $500,000 U.S. were awarded. This would be the current
equivalent in Canada of approximately $3.5 million.
128 The Supreme Court, in overturning the verdict, clearly perceived the libel action as a very serious attack not only on the
freedom of the press but, more particularly, on those who favoured desegregation in the southern United States. It was concerned
that such a large damage award could threaten the very existence of, in Black J.'s words, "an American press virile enough to
publish unpopular views on public affairs and bold enough to criticize the conduct of public officials" (p. 294). This concern
was intensified by the fact that a second libel verdict of $500,000 U.S. had already been awarded to another Montgomery
commissioner against the New York Times. In addition, 11 other libel suits, arising out of the same advertisement, were pending
against the newspaper.
129 Another motivating factor for this radical change to the common law was the American jurisprudence to the effect that
the statements of public officials, which came "within the outer perimeter of their duties," were privileged unless actual malice
was proved. The rationale behind this privilege was that the threat of damage suits would " 'dampen the ardor of all but the
most resolute, or the most irresponsible, in the unflinching discharge of their duties' ": Barr v. Matteo, 360 U.S. 564 (1959),
at p. 571. The Supreme Court in the Sullivan decision held that analogous considerations supported the protection which it
accorded to critics of the government.
(d) Critiques of the "Actual Malice" Rule
(i) Comments on the decision in the United States
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130
The "actual malice" rule has been severely criticized by American judges and academic writers. It has been suggested
that the decision was overly influenced by the dramatic facts underlying the dispute and has not stood the test of time. See, for
example, Richard A. Epstein, "Was New York Times Co. v. Sullivan Wrong?" (1986) 53 U. Chi. L. Rev. 782, at p. 787; Dun
& Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749 (1985), at p. 767. Commentators have pointed out that, far from
being deterred by the decision, libel actions have, in the post-Sullivan era, increased in both number and size of awards. They
have, in this way, mirrored the direction taken in other tort actions. See R. Epstein, supra; Randall P. Bezanson, "Libel Law
and the Realities of Litigation: Setting the Record Straight" (1985-86) 71 Iowa L. Rev. 226, at pp. 228-229. It has been said
that the New York Times Co. v. Sullivan, supra, decision has put great pressure on the fact-finding process since courts are now
required to make subjective determinations as to who is a public figure and what is a matter of legitimate public concern. See
G. Christie, supra, at pp. 63-64.
131
Perhaps most importantly, it has been argued the decision has shifted the focus of defamation suits away from their
original, essential purpose. Rather than deciding upon the truth of the impugned statement, courts in the U.S. now determine
whether the defendant was negligent. Several unfortunate results flow from this shift in focus. First, it may deny the plaintiff
the opportunity to establish the falsity of the defamatory statements and to determine the consequent reputational harm. This is
particularly true in cases where the falsity is not seriously contested. See R. Bezanson, supra, at p. 227.
132
Second, it necessitates a detailed inquiry into matters of media procedure. This, in turn, increases the length of
discoveries and of the trial, which may actually increase, rather than decrease, the threat to speech interests. See David A.
Barrett, "Declaratory Judgments for Libel: A Better Alternative" (1986) 74 Cal. L. Rev. 847, at p. 855.
133
Third, it dramatically increases the cost of litigation. This will often leave a plaintiff who has limited funds without
legal recourse. See Pierre N. Leval, "The No-Money, No-Fault Libel Suit: Keeping Sullivan in its Proper Place" (1988) 101
Harv. L. Rev. 1287, at p. 1288; Anthony Lewis, "New York Times v. Sullivan Reconsidered: Time to Return to 'The Central
Meaning of the First Amendment' " (1983) 83 Colum. L. Rev. 603; Martin London, "The 'Muzzled Media': Constitutional Crisis
or Product Liability Scam?" in At What Price? Libel Law and Freedom of the Press (New York: Twentieth Century Fund,
1993), at pp. 17-20.
134
Fourth, the fact that the dissemination of falsehoods is protected is said to exact a major social cost by deprecating
truth in public discourse. See Lee C. Bollinger, "The End of New York Times v Sullivan: Reflections on Masson v New Yorker
Magazine," [1991] Sup. Ct. Rev. 1, at p. 6; Jerome A. Barron, "Access to the Press — A New First Amendment Right" (1966/67),
80 Harv. L. Rev. 1641, at pp. 1657-1658.
135 A number of jurists in the United States have advocated a reconsideration of the New York Times Co. v. Sullivan standard.
These include one of the justices of the Supreme Court who participated in that decision. In Dun & Bradstreet, Inc., supra, White
J. stated, in a minority concurring opinion with which Burger C.J.C. concurred on this point, that he had "become convinced that
the Court struck an improvident balance in the New York Times case between the public's interest in being fully informed about
public officials and public affairs and the competing interest of those who have been defamed in vindicating their reputation" (p.
767). He went on to state, at pp. 767-769:
In a country like ours, where the people purport to be able to govern themselves through their elected representatives,
adequate information about their government is of transcendent importance. That flow of intelligence deserves full First
Amendment protection. Criticism and assessment of the performance of public officials and of government in general
are not subject to penalties imposed by law. But these First Amendment values are not at all served by circulating false
statements of fact about public officials. On the contrary, erroneous information frustrates these values. They are even
more disserved when the statements falsely impugn the honesty of those men and women and hence lessen the confidence
in government. As the Court said in Gertz: "[T]here is no constitutional value in false statements of fact. Neither the
intentional lie nor the careless error materially advances society's interest in 'uninhibited, robust, and wide-open' debate
on public issues." ... Yet in New York Times cases, the public official's complaint will be dismissed unless he alleges and
makes out a jury case of a knowing or reckless falsehood. Absent such proof, there will be no jury verdict or judgment of
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any kind in his favor, even if the challenged publication is admittedly false. The lie will stand and the public continue to be
misinformed about public matters. ... Furthermore, when the plaintiff loses, the jury will likely return a general verdict and
there will be no judgment that the publication was false, even though it was without foundation in reality. The public is left
to conclude that the challenged statement was true after all. Their only chance of being accurately informed is measured
by the public official's ability himself to counter the lie, unaided by the courts. That is a decidedly weak reed to depend
on for the vindication of First Amendment interests. ....
Also, by leaving the lie uncorrected, the New York Times rule plainly leaves the public official without a remedy for the
damage to his reputation. Yet the Court has observed that the individual's right to the protection of his own good name is a
basic consideration of our constitutional system, reflecting " 'our basic concept of the essential dignity and worth of every
human being — a concept at the root of any decent system of ordered liberty.' " ...
The New York Times rule thus countenances two evils: first, the stream of information about public officials and public
affairs is polluted and often remains polluted by false information; and second, the reputation and professional life of the
defeated plaintiff may be destroyed by falsehoods that might have been avoided with a reasonable effort to investigate the
facts. In terms of the First Amendment and reputational interests at stake, these seem grossly perverse results. [Emphasis
added.]
136 In the subsequent case of Coughlin v. Westinghouse Broadcasting & Cable, Inc., 476 U.S. 1187 (1986), the majority of
the United States Supreme Court refused to grant certiorari. Burger C.J.C. and Rehnquist J. dissented because of their view that
the court should re-examine New York Times Co. v. Sullivan, supra, and "give plenary attention to this important issue" (p. 1187).
(ii) Consideration of the actual malice rule in the United Kingdom
137
The courts in England have refused to adopt the "actual malice" standard. In Derbyshire County Council v. Times
Newspapers Ltd., [1993] 1 All E.R. 1011, the House of Lords considered an action brought by a municipal council against the
publisher of a Sunday newspaper. The claim for damages, which was denied, arose from articles concerning the authority's
management of its superannuation fund. In his reasons, Lord Keith stated that public interest considerations similar to those
underlying the New York Times Co. v. Sullivan, supra, decision were involved in that it was "of the highest public importance
that a democratically elected governmental body, or indeed any governmental body, should be open to uninhibited public
criticism" [at p. 1017]. However, the appropriateness of the "actual malice" standard was not considered and it was not
incorporated into the law of England. In fact, Lord Keith stated that if the individual reputation of any of the local councillors
had been wrongly damaged by the impugned publication, they could have brought an action for defamation in their personal
capacity.
(iii) The Australian position on actual malice
138
The Australian case of Theophanous v. Herald & Weekly Times Ltd. (1994), 124 A.L.R. 1 (H.C.), considered an
action brought by a member of that country's House of Representatives in response to a letter to the editor of a local newspaper
which was critical of his views. Although a plurality of the seven judges sitting on the High Court held that the existing law of
defamation curtailed the constitutionally protected right to political discussion, it rejected the adoption of the "actual malice"
standard, stating, at pp. 22-23:
Even assuming that, in conformity with Sullivan, the test is confined to plaintiffs who are public officials, in our view it
gives inadequate protection to reputation. ...
... the protection of free communication does not necessitate such a subordination of the protection of individual reputation
as appears to have occurred in the United States.
(iv) The position taken by international Law Reform Commissions
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139 International law reform organizations have also criticized the New York Times Co. v. Sullivan rule. The Australian Law
Reform Commission's Report No. 11, Unfair Publication: Defamation and Privacy (the Kirby Committee Report) (Canberra:
Australian Government Publishing Service, 1979), criticized the concept of "public official" on the basis that "a minor elected
official or public servant [would be] in a more vulnerable position than a prominent businessman" (p. 252). The Report of the
Committee on Defamation (the Faulks Committee Report) (London: H.M.S.O., 1975), held that the rule "would in many cases
deny a just remedy to defamed persons" (p. 169). Finally, the Irish Law Reform Commission's Report on the Civil Law of
Defamation (the Keane Final Report) (Dublin: The Commission, 1991), stated that "while the widest possible range of criticism
of public officials and public figures is desirable, statements of fact contribute meaningfully to public debate only if they are
true" (p. 82).
(e) Conclusion: Should the Law of Defamation be Modified by Incorporating the Sullivan Principle?
140
The New York Times Co. v. Sullivan, supra, decision has been criticized by judges and academic writers in the United
States and elsewhere. It has not been followed in the United Kingdom or Australia. I can see no reason for adopting it in
Canada in an action between private litigants. The law of defamation is essentially aimed at the prohibition of the publication of
injurious false statements. It is the means by which the individual may protect his or her reputation, which may well be the most
distinguishing feature of his or her character, personality, and, perhaps, identity. I simply cannot see that the law of defamation
is unduly restrictive or inhibiting. Surely it is not requiring too much of individuals that they ascertain the truth of the allegations
they publish. The law of defamation provides for the defences of fair comment and of qualified privilege in appropriate cases.
Those who publish statements should assume a reasonable level of responsibility.
141 The Canadian Daily Newspaper Association indicated, in its response to A Consultation Draft of the General Limitations
Act (September 1991), at p. 3, that the law of libel is "a carefully-crafted regime" which has "functioned fairly for the media and
for complainants for many years." Freedom of speech, like any other freedom, is subject to the law and must be balanced against
the essential need of the individuals to protect their reputation. The words of Diplock J. in Silkin v. Beaverbrook Newspapers
Ltd., [1958] 1 W.L.R. 743 (Q.B.), at pp. 745-746, are worth repeating:
Freedom of speech, like the other fundamental freedoms, is freedom under the law, and over the years the law has
maintained a balance between, on the one hand, the right of the individual ... whether he is in public life or not, to his
unsullied reputation if he deserves it, and on the other hand ... the right of the public ... to express their views honestly and
fearlessly on matters of public interest, even though that involves strong criticism of the conduct of public people.
142
None of the factors which prompted the United States Supreme Court to rewrite the law of defamation in America
are present in the case at bar. First, this appeal does not involve the media or political commentary about government policies.
Thus, the issues considered by the High Court of Australia in Theophanous, supra, are also not raised in this case and need
not be considered.
143
Second, a review of jury verdicts in Canada reveals that there is no danger of numerous large awards threatening the
viability of media organizations. Finally, in Canada there is no broad privilege accorded to the public statements of government
officials which needs to be counterbalanced by a similar right for private individuals.
144 In conclusion, in its application to the parties in this action, the common law of defamation complies with the underlying
values of the Charter and there is no need to amend or alter it.
145
Consideration must now be given to the submission made on behalf of Morris Manning that the defence of qualified
privilege should be expanded to include reports upon pleadings and court documents that have been filed or are at the point
of being filed.
(f) Should the common law defence of qualified privilege be expanded to comply with Charter values?
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146 Qualified privilege attaches to the occasion upon which the communication is made, and not to the communication itself.
As Lord Atkinson explained in Adam v. Ward, [1917] A.C. 309 (H.L.), at p. 334:
... a privileged occasion is ... an occasion where the person who makes a communication has an interest or a duty, legal,
social or moral, to make it to the person to whom it is made, and the person to whom it is so made has a corresponding
interest or duty to receive it. This reciprocity is essential.
This passage was quoted with approval in McLoughlin v. Kutasy, [1979] 2 S.C.R. 311, at p. 321.
147 The legal effect of the defence of qualified privilege is to rebut the inference, which normally arises from the publication
of defamatory words, that they were spoken with malice. Where the occasion is shown to be privileged, the bona fides of the
defendant is presumed and the defendant is free to publish, with impunity, remarks which may be defamatory and untrue about
the plaintiff. However, the privilege is not absolute and can be defeated if the dominant motive for publishing the statement is
actual or express malice. See Horrocks v. Lowe (1974), [1975] A.C. 135 (H.L.), at p. 149.
148 Malice is commonly understood, in the popular sense, as spite or ill-will. However, it also includes, as Dickson J. pointed
out in dissent in Cherneskey, supra, at p. 1099, "any indirect motive or ulterior purpose" that conflicts with the sense of duty
or the mutual interest which the occasion created. See also Taylor v. Despard, [1956] O.R. 963 (C.A.). Malice may also be
established by showing that the defendant spoke dishonestly, or in knowing or reckless disregard for the truth. See McLoughlin,
supra, at pp. 323-324, and Netupsky v. Craig (1972), [1973] S.C.R. 55, at pp. 61-62.
149
Qualified privilege may also be defeated when the limits of the duty or interest have been exceeded. See The Law of
Defamation in Canada 2d ed (1994), at pp. 13-193 to 13-194; Salmond and Heuston on the Law of Torts, 20th ed. by R.F.V.
Heuston and R.A. Buckley (London: Sweet & Maxwell, 1992), at pp. 166-167. As Loreburn E. stated, at pp. 320-321 in Adam
v. Ward, supra:
... the fact that an occasion is privileged does not necessarily protect all that is said or written on that occasion. Anything
that is not relevant and pertinent to the discharge of the duty or the exercise of the right or the safeguarding of the interest
which creates the privilege will not be protected.
150
In other words, the information communicated must be reasonably appropriate in the context of the circumstances
existing on the occasion when that information was given. For example, in Tucker v. Douglas (1951), [1952] 1 S.C.R. 275, the
defendant, during an election campaign, stated that the plaintiff, who was the officer of an investment company, had charged a
farmer and his wife an exorbitant rate of interest, causing them to lose their property. The plaintiff maintained that the allegation
was without foundation. In response, the defendant asserted that the plaintiff was facing a charge of fraud which had been
adjourned until after the election. This court held that the defendant had an interest in responding to the plaintiff's denial, thereby
giving rise to an occasion of qualified privilege. However, it ruled that the occasion was exceeded because the defendant's
comments went beyond what was "germane and reasonably appropriate" (p. 286).
151
In Sun Life Assurance Co. of Canada v. Dalrymple, [1965] S.C.R. 302, the district manager of the defendant insurance
company threatened to resign and take the district agents with him. This court held that it fell within the scope of the privilege
for the company to make certain defamatory comments about the plaintiff in order to dissuade its agents from leaving.
152 The principal question to be answered in this appeal is whether the recitation of the contents of the notice of motion by
Morris Manning took place on an occasion of qualified privilege. If so, it remains to be determined whether or not that privilege
was exceeded and thereby defeated.
153 The traditional common law rule with respect to reports on documents relating to judicial proceedings is set out in Gatley
on Libel and Slander, 8th ed. by Philip Lewis (London: Sweet & Maxwell, 1981), at p. 252, in these words:
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The rule of law is that, where there are judicial proceedings before a properly constituted judicial tribunal exercising its
jurisdiction in open court, then the publication without malice of a fair and accurate report of what takes place before that
tribunal is privileged.
See also The Law of Defamation in Canada, 2d ed., supra, at pp. 14-35, 14-42; Carter-Ruck on Libel and Slander, 4th ed.,
supra, at pp. 140-141.
154
The rationale behind this rule is that the public has a right to be informed about all aspects of proceedings to which it
has the right of access. This is why a news report referring to the contents of any document filed as an exhibit, or admitted as
evidence during the course of the proceedings, is privileged. However, the common law immunity was not extended to a report
on pleadings or other docu ments which had not been filed with the court or referred to in open court. Duff J. explained the
reasoning for this in Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339, at p. 360:
The publicity of proceedings involving the conduct of a judicial authority serves the important purposes of impressing
those concerned in the administration of justice with a sense of public responsibility, and of affording every member of
the community an opportunity of observing for himself the mode in which the business of the public tribunals is carried
on; but no such object would appear to be generally served by applying the privilege to the publication of preliminary
statements of claims and defence relating only to private transactions; formulated by the parties themselves; in respect
of which no judicial action has been taken, and upon which judicial action may never be invoked. It is only when such
preliminary statements or the claims or defences embodied in them form the basis or the subject of some hearing before,
or some action by, a court or a judicial officer, that their contents can become the object of any real public concern as
touching the public administration of justice.
155 In Edmonton Journal, supra, at pp. 1338-1340, I noted that the public scrutiny of our courts by the press was fundamentally
important in our democratic society and that s. 2(b) protected not only speakers, but listeners as well. This right to report on
court proceedings extended to pleadings and court documents filed before trial, since access to these documents served the same
societal needs as reporting on trials. Even in private actions, such as those for wrongful dismissal or for personal damages, the
public may well have an interest in knowing the kinds of submissions which can be put forward.
156
Both societal standards and the legislation have changed with regard to access to court documents. When the qualified
privilege rule was set out in Shallow, supra, court documents were not open to the public. Today, the right of access is guaranteed
by legislative provision, in this case, s. 137(1) of the Courts of Justice Act, R.S.O. 1990, c. C.43. As well, s. 2(b) of the Charter
may in some circumstances provide a basis for gaining access to some court documents. However, just as s. 137(1) provides
for limitations on the right of access to court documents, so too is the s. 2(b) guarantee subject to reasonable limits that can be
demonstrably justified in a free and democratic society. This court's reasons in Canadian Newspapers Co. v. Canada (Attorney
General), [1988] 2 S.C.R. 122, provide an illustration of the kind of restriction that has been upheld in relation to information
flowing from court proceedings. In that case, the constitutionality of s. 442(3) of the Criminal Code was upheld. It imposed
a publication ban on the identity of a complainant in sexual assault cases (or any information that might disclose her identity)
upon the request of that complainant. There is no need to elaborate further on the scope of access, however, since it does not
arise on the facts of this case. It is sufficient to observe that, in appropriate circumstances, s. 2(b) may provide the means to
gain access to court documents. It follows that the concept of qualified privilege should be modified accordingly.
157
The public interest in documents filed with the court is too important to be defeated by the kind of technicality which
arose in this case. The record demonstrates that, prior to holding the press conference, Morris Manning had every intention of
initiating the contempt action in accordance with the prevailing rules, and had given instructions to this effect. In fact, the proper
documents were served and filed the very next morning. The fact that, by some misadventure, the strict procedural requirement
of filing the documents had not been fulfilled at the time of the press conference should not defeat the qualified privilege which
attached to this occasion.
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158 This said, it is my conclusion that Morris Manning's conduct far exceeded the legitimate purposes of the occasion. The
circumstances of this case called for great restraint in the communication of information concerning the proceedings launched
against Casey Hill. As an experienced lawyer, Manning ought to have taken steps to confirm the allegations that were being
made. This is particularly true since he should have been aware of the Scientology investigation pertaining to access to the sealed
documents. In those circumstances he was duty bound to wait until the investigation was completed before launching such a
serious attack on Hill's professional integrity. Manning failed to take either of these reasonable steps. As a result of this failure,
the permissible scope of his comments was limited and the qualified privilege which attached to his remarks was defeated.
159
The press conference was held on the steps of Osgoode Hall in the presence of representatives from several media
organizations. This constituted the widest possible dissemination of grievous allegations of professional misconduct that were
yet to be tested in a court of law. His comments were made in language that portrayed Hill in the worst possible light. This was
neither necessary nor appropriate in the existing circumstances. While it is not necessary to characterize Manning's conduct as
amounting to actual malice, it was certainly high-handed and careless. It exceeded any legitimate purpose the press conference
may have served. His conduct, therefore, defeated the qualified privilege that attached to the occasion.
(B) Damages
(1) The Standard of Appellate Review
160
The appellants do not contend that the trial judge made any substantive error in his careful directions to the jury. Thus,
there is no question of misdirection of the jury or of its acting upon an improper basis or of any jury consideration given to
wrongfully admitted or excluded evidence. The sole issue is whether the quantum of the jury's award can stand.
161
Jurors are drawn from the community and speak for their community. When properly instructed, they are uniquely
qualified to assess the damages suffered by the plaintiff, who is also a member of their community. This is why, as Robins J.A.
noted in Walker v. CFTO Ltd. (1987), 59 O.R. (2d) 104 (C.A.), at p. 110, it is often said that the assessment of damages is "
'peculiarly the province of the jury.' " Therefore, an appellate court is not entitled to substitute its own judgment as to the proper
award for that of the jury merely because it would have arrived at a different figure.
162 The basis upon which an appellate court can act was very clearly enunciated by Robins J.A. in Walker, supra. He stated,
at p. 110, that the court should consider:
... whether the verdict is so inordinately large as obviously to exceed the maximum limit of a reasonable range within which
the jury may properly operate or, put another way, whether the verdict is so exorbitant or so grossly out of proportion to
the libel as to shock the court's conscience and sense of justice.
163
The history of this action emphasizes the reasonableness of the jury's verdict. It was the appellants who had always
insisted upon the jury assessing damages for the libel. When the jury had retired to consider their verdict, they returned after four
hours with the sagacious question, "what, if any, are realistic maximums that have been assessed by society in recent history?"
The trial judge prudently sought the advice of counsel on the question. Counsel for the appellants agreed with the trial judge
that no guidance could be given to the jury as to the quantum of damages. The jury was so advised. They deliberated for another
five hours and returned the verdict which is the subject matter of this appeal.
164
There can be no doubt that the decision of the trial judge on this issue, which was concurred in by the counsel for the
appellants, was correct. In Ontario, there is no statutory provision for giving guidelines to a jury on this issue. It is significant
that in 1989, when the Courts of Justice Act, 1984 was amended (S.O. 1989, c. 67, s. 4) to permit trial judges and counsel
to give guidance to juries concerning damage awards in personal injury actions, no provision was made in the Act pertaining
to libel actions or any other type of tort action. It would appear, then, that the legislators specifically left the assessment of
damages in libel actions to the jury.
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165 The appellants relied upon the case of Rantzen v. Mirror Group Newspapers (1986) Ltd., [1993] 4 All E.R. 975 (C.A.),
to support their position that an appellate court should reduce this award. In that case, however, the English Court of Appeal,
was acting pursuant to newly enacted legislation. This legislation, passed in 1990, specifically provided that, in cases where the
court had the authority to order a new trial on the ground that the damages awarded by a jury were excessive or inadequate, it
could, instead of ordering a new trial, substitute a sum for damages which it considered to be proper. This statutory provision led
the court in Rantzen to modify its approach to the review of a jury's assessment of damages. Therefore, this case is of little use.
166
If guidelines are to be provided to juries, then clearly this is a matter for legislation. In its absence, the standard which
must be applied remains that the jury's assessment should not be varied unless it shocks the conscience of the court. With this
in mind, let us first consider the jury's assessment of damages.
(2) General Damages
167
It has long been held that general damages in defamation cases are presumed from the very publication of the false
statement and are awarded at large. See Ley v. Hamilton (1935), 153 L.T. 384 (H.L.), at p. 386. They are, as stated, peculiarly
within the province of the jury. These are sound principles that should be followed.
168
The consequences which flow from the publication of an injurious false statement are invidious. The television report
of the news conference on the steps of Osgoode Hall must have had a lasting and significant effect on all who saw it. They
witnessed a prominent lawyer accusing another lawyer of criminal contempt in a setting synonymous with legal affairs and the
courts of the province. It will be extremely difficult to correct the impression left with viewers that Casey Hill must have been
guilty of unethical and illegal conduct.
169
The written words emanating from the news conference must have had an equally devastating impact. All who read
the news reports would be left with a lasting impression that Casey Hill has been guilty of misconduct. It would be hard to
imagine a more difficult situation for the defamed person to overcome. Every time that person goes to the convenience store,
or shopping centre, he will imagine that the people around him still retain the erroneous impression that the false statement
is correct. A defamatory statement can seep into the crevasses of the subconscious and lurk there ever ready to spring forth
and spread its cancerous evil. The unfortunate impression left by a libel may last a lifetime. Seldom does the defamed person
have the opportunity of replying and correcting the record in a manner that will truly remedy the situation. It is members of the
community in which the defamed person lives who will be best able to assess the damages. The jury, as representative of that
community, should be free to make an assessment of damages which will provide the plaintiff with a sum of money that clearly
demonstrates to the community the vindication of the plaintiff's reputation.
(a) Should a Cap be Imposed on Damages in Defamation Cases?
170 The appellants contend that there should be a cap placed on general damages in defamation cases just as was done in the
personal injury context. In the so-called "trilogy" of Andrews v. Grand & Toy Alberta Ltd., [1978] 2 S.C.R. 229, Arnold v. Teno,
[1978] 2 S.C.R. 287, and Thornton v. Prince George School District No. 57, [1978] 2 S.C.R. 267, it was held that a plaintiff
claiming non-pecuniary damages for personal injuries should not recover more than $100,000.
171 In my view, there should not be a cap placed on damages for defamation. First, the injury suffered by a plaintiff as a result
of injurious false statements is entirely different from the non-pecuniary damages suffered by a plaintiff in a personal injury
case. In the latter case, the plaintiff is compensated for every aspect of the injury suffered: past loss of income and estimated
future loss of income, past medical care and estimated cost of future medical care, as well as non-pecuniary damages. Second, at
the time the cap was placed on non-pecuniary damages, their assessment had become a very real problem for the courts and for
society as a whole. The damages awarded were varying tremendously not only between the provinces but also between different
districts of a province. Perhaps as a result of motor vehicle accidents, the problem arose in the courts every day of every week.
The size and disparity of assessments was affecting insurance rates and, thus, the cost of operating motor vehicles and, indeed,
businesses of all kinds throughout the land. In those circumstances, for that one aspect of recovery, it was appropriate to set a cap.
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172 A very different situation is presented with respect to libel actions. In these cases, special damages for pecuniary loss are
rarely claimed and often exceedingly difficult to prove. Rather, the whole basis for recovery for loss of reputation usually lies in
the general damages award. Further, a review of the damage awards over the past nine years reveals no pressing social concern
similar to that which confronted the courts at the time the trilogy was decided. From 1987 to 1991, there were only 27 reported
libel judgments in Canada, with an average award of $30,000. Subsequent to the decision in this case, from 1992 to 1995, there
have been 24 reported libel judgments, with an average award of less than $20,000. This later figure does not include the award
in Jill Fishing Ltd. v. Koranda Management Inc., [1993] B.C.J. No. 1861 (S.C.) which involved the assessment of damages for
a number of different causes of action. Therefore, there is no indication that a cap is required in libel cases.
173
There is a great difference in the nature of the tort of defamation and that of negligence. Defamation is the intentional
publication of an injurious false statement. While it is true that an actual intention to defame is not necessary to impose liability
on a defendant, the intention to do so is nevertheless inferred from the publication of the defamatory statement. This gives rise
to the presumption of malice, which may be displaced by the existence of a qualified privilege. Personal injury, on the other
hand, results from negligence which does not usually arise from any desire to injure the plaintiff. Thus, if it were known in
advance what amount the defamer would be required to pay in damages (as in the personal injury context), a defendant might
look upon that sum as the maximum cost of a licence to defame. A cap would operate in a manner that would change the whole
character and function of the law of defamation. It would amount to a radical change in policy and direction for the courts.
174 The courts in England have unequivocally rejected the comparison of libel and personal injury cases. See, for example,
Cassell & Co. v. Broome, [1972] 1 All E.R. 801 (H.L.), at p. 824; Blackshaw v. Lord, [1984] 1 Q.B. 1, [1983] 2 All E.R. 311
(C.A.), at p. 337, 340; Sutcliffe v. Pressdram Ltd. (1989), [1990] 1 All E.R. 269 (C.A.), at pp. 281-282, 289; and Rantzen v.
Mirror Group Newspapers (1986) Ltd., supra.
175
It is true that in Australia a majority of the High Court held in Carson v. John Fairfax & Sons Ltd. (1993), 113 A.L.R.
577, that some useful reference could be made to personal injury cases in assessing general damages. However, the four to
three division in the court shows the serious concern which this issue engendered. McHugh J., a member of the minority, wrote
(at p. 629):
Awards in personal injury cases and defamation actions serve different purposes, have different elements and different
histories. They are not comparable. I think that it is a mistake to believe that the pain and suffering component of a personal
injury award can be isolated from the other components of that award and then compared to an award of compensatory
damages in a defamation.
176 In any event, I would observe that, if the trilogy were to be applied, the value of the cap in 1991 would be approximately
$250,000. It follows that even if the appellants' contention on this issue was accepted, the general damages of $300,000 assessed
by the jury would come very close to the range said to be reasonable by the appellants.
(b) Joint Liability for General Damages
177 Manning complains that the judge erred in refusing to accept his request that the verdict in general damages be rendered
separately. He argues that his liability should be limited to the statement he made at the press conference and should not extend
to the subsequent circulation of the notice of motion. The trial judge's error, he argues, contributed to the very high award by
the jury. This position cannot be accepted.
178
It must be remembered that at trial: (a) it was the position of Manning's counsel that Manning and Scientology should
be jointly and severally liable for general damages in respect of each of the defamatory statements published by them; (b)
Scientology admitted that it published each of the defamatory statements at issue in the action; (c) Manning admitted that he
published each of the defamatory statements with the exception of the notice of motion; and (d) the jury specifically found that
Manning published the notice of motion.

29

179
Thus, both Manning and Scientology published the notice of motion. It is a well-established principle that all persons
who are involved in the commission of a joint tort are jointly and severally liable for the damages caused by that tort. If one
person writes a libel, another repeats it, and a third approves what is written, they all have made the defamatory libel. Both
the person who originally utters the defamatory statement and the individual who expresses agreement with it are liable for the
injury. It would thus be inappropriate and wrong in law to have a jury attempt to apportion liability either for general or for
special damages between the joint tortfeasors Manning and Scientology. See Lawson v. Burns, [1976] 6 W.W.R. 362 (B.C. S.C.),
at pp. 368-369; Gatley on Libel and Slander, 8th ed., supra, at p. 600. However, this comment does not apply to aggravated
damages, which are assessed on the basis of the particular malice of each joint tortfeasor.
(c) Application of Principles to the Facts Established in this Case
180
It cannot be forgotten that at the time the libelous statement was made, Casey Hill was a young lawyer in the Crown
Law Office working in the litigation field. For all lawyers their reputation is of paramount importance. Clients depend on the
integrity of lawyers, as do colleagues. Judges rely upon commitments and undertakings given to them by counsel. Our whole
system of administration of justice depends upon counsel's reputation for integrity. Anything that leads to the tarnishing of
a professional reputation can be disastrous for a lawyer. It matters not that subsequent to the publication of the libel, Casey
Hill received promotions, was elected a bencher, and eventually appointed a trial judge in the General Division of the court of
Ontario. As a lawyer, Hill would have no way of knowing what members of the public, colleagues, other lawyers and judges
may have been affected by the dramatic presentation of the allegation that he had been instrumental in breaching an order of
the court and that he was guilty of criminal contempt.
181
This nagging doubt and sense of hurt must have affected him in every telephone call he made and received in the
course of his daily work, in every letter that he sent and received, and in every appearance that he made before the courts of
the province of Ontario. He would never know who, as a result of the libellous statement, had some lingering suspicion that he
was guilty of misconduct which was criminal in nature. He would never know who might have believed that he was a person
without integrity who would act criminally in the performance of his duties as a Crown counsel. He could never be certain who
would accept the allegation that he was guilty of a criminal breach of trust which was the essential thrust of the libel.
182
The publication of the libellous statement was very carefully orchestrated. Members of the press and the television
media attended at Osgoode Hall in Toronto to meet two prominent lawyers, Morris Manning and Clayton Ruby. Osgoode Hall
is the seat of the Court of Appeal and the permanent residence of the Law Society. The building is used as the background in
a great many news reports dealing with important cases emanating from the Court of Appeal. In the minds of the public, it is
associated with the law, with the courts, and the justice system. Manning went far beyond a simple explanation of the nature of
the notice of motion. He took these very public steps without investigating in any way whether the allegations made were true.
183
At the time this press conference was called, Scientology members had been working with the sealed documents for
some time and they had not yet discovered any of the sealed documents to have been opened. Yet Scientology persisted in the
publication of this libel against Hill, who was listed in their files as an "enemy."
184
Hill movingly described the effect of the reading of the press reports of the press conference had upon him and of
viewing the television broadcast. He put it in this way:
I was sick. I was shocked. I understood from reading it that it related to access to the documents. The type of thing that
Mr. Ruby and I had been dealing with over many months, and I was just incredulous.
.....
I was horrified when I saw it. I had had a long history of dealing with counsel for the Church of Scientology. Small
problems, medium-sized problems and very serious problems had been raised between us.
Every effort was made to answer those issues as they came up. When I saw the newscast, I realized that there was really
nothing I could do to stop the information from getting out. I thought it was false. I thought it was a very dramatic
representation . A well-known lawyer as Mr. Manning was — and he was gowned.
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.....
And he was standing before the High Court. The indication that I had been involved in opening sealed documents and
giving permission was totally false. For me, in seeing it, it was equivalent to saying I was a cheat and that I had obstructed
the course of justice. It was an attack on my professional reputation and I had no way of stopping it.
.....
I also have no way of knowing whether there are people in the community who would be in a position to place some
reliance on the fact that regardless of the outcome of the criminal case. Manning, a prominent lawyer, and the Church of
Scientology of Toronto, had still expressed a view on September 17th.
185 The factors which should be taken into account in assessing general damages are clearly and concisely set out in Gatley
on Libel and Slander, 8th ed., supra, at pp. 592-593 in these words:
Section 1. Assessment of Damages
1451. Province of the Jury. In an action of libel "the assessment of damages does not depend on any legal rule." The
amount of damages is "peculiarly the province of the jury," who in assessing them will naturally be governed by all the
circumstances of the particular case. They are entitled to take into their consideration the conduct of the plaintiff, his
position and standing, the nature of the libel, the mode and extent of publication, the absence or refusal of any retraction
or apology, and "the whole conduct of the defendant from the time when the libel was published down to the very moment
of their verdict. They may take into consideration the conduct of the defendant before action, after action, and in court
at the trial of the action," and also, it is submitted, the conduct of his counsel, who cannot shelter his client by taking
responsibility for the conduct of the case. They should allow "for the sad truth that no apology, retraction or withdrawal
can ever be guaranteed completely to undo the harm it has done or the hurt it has caused." They should also take into
account the evidence led in aggravation or mitigation of the damages.
186 There will of necessity be some overlapping of the factors to be considered when aggravated damages are assessed. This
can be seen from a further reference to the Gatley text, at pp. 593-594, where this appears:
1452. Aggravated damages. The conduct of the defendant, his conduct of the case, and his state of mind are thus all matters
which the plaintiff may rely on as aggravating the damages. "Moreover, it is very well established that in cases where the
damages are at large the jury (or the judge if the award is left to him) can take into account the motives and conduct of
the defendant where they aggravate the injury done to the plaintiff. There may be malevolence or spite or the manner of
committing the wrong may be such as to injure the plaintiff's proper failings of dignity and pride. These are matters which
the jury can take into account in assessing the appropriate compensation." "In awarding 'aggravated damages' the natural
indignation of the court at the injury inflicted on the plaintiff is a perfectly legitimate motive in making a generous, rather
than a more moderate award to provide an adequate solatium ... that is because the injury to the plaintiff is actually greater,
as the result of the conduct exciting the indignation, demands a more generous solatium."
187 In considering and applying the factors pertaining to general damages in this case it will be remembered that the reports
in the press were widely circulated and the television broadcast had a wide coverage. The setting and the persons involved gave
the coverage an aura of credibility and significance that must have influenced all who saw and read the accounts. The insidious
harm of the orchestrated libel was indeed spread widely throughout the community.
188 The misconduct of the appellants continued after the first publication. Prior to the commencement of the hearing of the
contempt motion before Cromarty J., Scientology was aware that the allegations it was making against Casey Hill were false.
Yet it persisted with the contempt hearings, as did Morris Manning. At the conclusion of the contempt hearing, both appellants
were aware of the falsity of the allegations. Nonetheless, when the libel action was instituted, the defence of justification was
put forward by both of them. The statement of defence alleging justification or truth of the allegation was open for all the public
to see. Despite their knowledge of its falsity, the appellants continued to publish the libel. Although Manning withdrew the plea
of justification, this was only done in the week prior to the commencement of the trial itself. For its part, Scientology did not
withdraw its plea of justification until the hearing of the appeal. Finally, the manner in which Hill was cross-examined by the

31

appellants, coupled with the manner in which they presented their position to the jury, in light of their knowledge of the falsity
of their allegations, are further aggravating factors to be taken into account.
189
When all these facts are taken into account there is no question that the award of $300,000 by way of general damages
was justified in this case.
(d) Comparison with other Libel Cases
190
At the outset, I should state that I agree completely with the Court of Appeal that each libel case is unique and that
this particular case is in a "class by itself." The assessment of damages in a libel case flows from a particular confluence of the
following elements: the nature and circumstances of the publication of the libel, the nature and position of the victim of the
libel, the possible effects of the libel statement upon the life of the plaintiff, and the actions and motivations of the defendants.
It follows that there is little to be gained from a detailed comparison of libel awards.
(3) Aggravated Damages
(a) General Principles
191 Aggravated damages may be awarded in circumstances where the defendant's conduct has been particularly high-handed
or oppressive, thereby increasing the plaintiff's humiliation and anxiety arising from the libellous statement. The nature of these
damages was aptly described by Robins J.A. in Walker v. CFTO Ltd., supra, in these words, at p. 111:
Where the defendant is guilty of insulting, high-handed, spiteful, malicious or oppressive conduct which increases the
mental distress — the humiliation, indignation, anxiety, grief, fear and the like — suffered by the plaintiff as a result of
being defamed, the plaintiff may be entitled to what has come to be known as "aggravated damages."
192 These damages take into account the additional harm caused to the plaintiff's feelings by the defendant's outrageous and
malicious conduct. Like general or special damages, they are compensatory in nature. Their assessment requires consideration
by the jury of the entire conduct of the defendant prior to the publication of the libel and continuing through to the conclusion
of the trial. They represent the expression of natural indignation of right-thinking people arising from the malicious conduct
of the defendant.
193
If aggravated damages are to be awarded, there must be a finding that the defendant was motivated by actual malice,
which increased the injury to the plaintiff, either by spreading further afield the damage to the reputation of the plaintiff, or by
increasing the mental distress and humiliation of the plaintiff. See, for example, Walker v. CFTO, supra, at p. 111; Vogel, supra,
at p. 178; Kerr v. Conlogue (1992), 65 B.C.L.R. (2d) 70 (S.C.), at p. 93; and Cassell & Co. v. Broome, supra, at pp. 825-826.
The malice may be established by intrinsic evidence derived from the libellous statement itself and the cir cumstances of its
publication, or by extrinsic evidence pertaining to the surrounding circumstances which demonstrate that the defendant was
motivated by an unjustifiable intention to injure the plaintiff. See Taylor v. Despard, supra, at p. 975.
194 There are a number of factors that a jury may properly take into account in assessing aggravated damages. For example,
was there a withdrawal of the libellous statement made by the defendants and an apology tendered? If there was, this may go far
to establishing that there was no malicious conduct on the part of the defendant warranting an award of aggravated damages.
The jury may also consider whether there was a repetition of the libel, conduct that was calculated to deter the plaintiff from
proceeding with the libel action, a prolonged and hostile cross-examination of the plaintiff, or a plea of justification which the
defendant knew was bound to fail. The general manner in which the defendant presented its case is also relevant. Further, it is
appropriate for a jury to consider the conduct of the defendant at the time of the publication of the libel. For example, was it
clearly aimed at obtaining the widest possible publicity in circumstances that were the most adverse possible to the plaintiff?
(b) The Application to the Facts of this Case
195 In this case, there was ample evidence upon which the jury could properly base their finding of aggravated damages. The
existence of the file on Casey Hill under the designation "Enemy Canada" was evidence of the malicious intention of Scientology
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to "neutralize" him. The press conference was organized in such a manner as to ensure the widest possible dissemination of the
libel. Scientology continued with the contempt proceedings although it knew its allegations were false. In its motion to remove
Hill from the search warrant proceedings, it implied that he was not trustworthy and might act in those proceedings in a manner
that would benefit him in his libel action. It pleaded justification or truth of its statement when it knew it to be false. It subjected
Hill to a demeaning cross-examination and, in its address to the jury, depicted Hill as a manipulative actor.
196
It is, as well, appropriate for an appellate court to consider the post-trial actions of the defendant. It will be recalled
that Scientology, immediately after the verdict of the jury, repeated the libel, thus forcing the plaintiff to seek and obtain an
injunction restraining Scientology from repeating the libel. It did not withdraw its plea of justification until the hearing of the
appeal. All this indicates that the award of aggravated damages was strongly supported by the subsequent actions of Scientology.
197
In summary, every aspect of this case demonstrates the very real and persistent malice of Scientology. Their actions
preceding the pub lication of the libel, the circumstances of its publication, and their subsequent actions in relation to both the
search warrant proceedings and this action amply confirm and emphasize the insidious malice of Scientology. Much was made
of their apology tendered at the time of the hearing in the Court of Appeal. There is a hollow ring to that submission when it
is remembered that it was not until the fifth day of oral argument before the Court of Appeal that the apology was tendered.
Scientology can gain little comfort from such a late and meaningless apology.
198 These damages were awarded solely against Scientology and are based upon the misconduct of that appellant. There is
no question of Manning being in any way responsible for these damages. Indeed, there cannot be joint and several responsibility
for either aggravated or punitive damages since they arise from the misconduct of the particular defendant against whom they
are awarded. See, for example, Sun Life, supra, at p. 1310; Egger v. Viscount Chelmsford (or Davies) (1964), [1965] 1 Q.B.
248 (C.A.), at pp. 263 and 265; Vogel, supra, at p. 171; S.M. Waddams, The Law of Damages, 2d ed. (Aurora, Ont.: Canada
Law Book, 1991), at pp. 11-23 to 11-24. Scientology's behaviour throughout can only be characterized as recklessly highhanded, supremely arrogant, and contumacious. There seems to have been a continuing conscious effort on Scientology's part
to intensify and perpetuate its attack on Casey Hill without any regard for the truth of its allegations.
(4) Punitive Damages
(a) General Principles
199 Punitive damages may be awarded in situations where the defendant's misconduct is so malicious, oppressive, and highhanded that it offends the court's sense of decency. Punitive damages bear no relation to what the plaintiff should receive by
way of compensation. Their aim is not to compensate the plaintiff, but rather to punish the defendant. It is the means by which
the jury or judge expresses its outrage at the egregious conduct of the defendant. They are in the nature of a fine, which is
meant to act as a deterrent to the defendant and to others from acting in this manner. It is important to emphasize that punitive
damages should only be awarded in those circumstances where the combined award of general and aggravated damages would
be insufficient to achieve the goal of punishment and deterrence.
200 Unlike compensatory damages, punitive damages are not at large. Consequently, courts have a much greater scope and
discretion on appeal. The appellate review should be based upon the court's estimation as to whether the punitive damages serve
a rational purpose. In other words, was the misconduct of the defendant so outrageous that punitive damages were rationally
required to act as deterrence?
201
This was the test formulated by Robins J.A. in Walker v. CFTO Ltd., supra. In that case, he found that the general
damages award of $908,000 was obviously sufficient to satisfy whatever need there was for punishment and deterrence. He
found that, in those circumstances, the $50,000 punitive damage award served no rational purpose. The Court of Appeal, in the
case at bar, applied the same reasoning and upheld the award of punitive damages.
202
Punitive damages can and do serve a useful purpose. But for them, it would be all too easy for the large, wealthy, and
powerful to persist in libelling vulnerable victims. Awards of general and aggravated damages alone might simply be regarded
as a licence fee for continuing a character assassination. The protection of a person's reputation arising from the publication of
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false and injurious statements must be effective. The most effective means of protection will be supplied by the knowledge that
fines in the form of punitive damages may be awarded in cases where the defendant's conduct is truly outrageous.
(b) The Application to the Facts of this Case
203
There can be no doubt that the conduct of Scientology in the publication of the injurious false statement pertaining to
its "enemy" was malicious. Its publication was carefully planned and carried out in a manner which ensured its widest possible
dissemination in the most damaging manner imaginable. The allegation made against Hill was devastating. It was said that he
had been guilty of breach of trust, breach of a court order, and that his conduct and behaviour were criminal. Scientology's
actions from the time of publication, throughout the trial, and after the trial decision was rendered constituted a continuing
attempt at character assassination by means of a statement which it knew to be false. It was such outrageous conduct that it
cried out for the imposition of punitive damages.
204
There might have been some concern that, in light of the award of general and aggravated damages totalling
$800,000, there might not be a rational basis for punitive damages. However any lingering doubt on that score is resolved when
Scientology's persistent misconduct subsequent to the trial is considered. On the very next day following the verdict, Scientology
republished the libel in a press release delivered to the media. It then brought a motion to adduce fresh evidence which it stated
would have "a bearing on the reputation and credibility of the plaintiff S. Casey Hill," which, if presented at trial, "would
probably have changed the result." Its actions were such that Hill was forced to bring an application for an injunction enjoining
Scientology from republishing the libel. In his reasons for granting the injunction, Carruthers J. stated that he was forced to take
that action because "no amount awarded on account of punitive damages would have prevented or will prevent the Church of
Scientology, from publishing defamatory statements about the plaintiff." Even the injunction did not deter Scientology, which
moved to set it aside. Further, in its notice of appeal of the libel judgment, Scientology alleged that the trial judge had erred in
ruling the decision of Cromarty J. in the contempt proceedings was res judicata of the issues raised in the libel trial.
205
During the appeal, it was conceded and the evidence and events confirmed that in all likelihood, no amount of general
or aggravated damages would have deterred Scientology. Clearly, then, this was an appropriate case for an award of punitive
damages. Scientology did not withdraw its plea of justification until the first day of the oral argument in the Court of Appeal.
Nor was any apology tendered by Scientology until the fifth day of oral argument before the Court of Appeal.
206
The award of punitive damages, therefore, served a rational purpose in this case. Further, the circumstances presented
in this exceptional case demonstrate that there was such insidious, pernicious, and persistent malice that the award for punitive
damages cannot be said to be excessive. Scientology has alleged that the size of the award of punitive damages had a chilling
effect on its right to freedom of expression. However, as stated earlier, in spite of the slow and methodical progress of this case
to trial and appeal, and despite the motion brought six years before the trial which drew attention to the need for evidence,
Scientology adduced no evidence as to the chilling effect of the award. In its absence, this argument should not be considered.
It may be that different factors will have to be taken into consideration where evidence is adduced and where a member of the
media is a party to the action. However, those are considerations for another case on another day.
IV. Disposition
207

The appeal is dismissed with costs.
CFTO Broadcast
The Toronto Church of Scientology has filed charges of contempt of court against two provincial lawyers. The Church
believes the lawyers violated a court order by opening sealed documents which were seized last year in a raid on the
Church's headquarters. A report from CFTO's Tim Webber:
Webber:
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Eighteen months ago, more than one hundred O.P.P. officers stormed out of three buses and into the offices of
the Church of Scientology. They seized hundreds of thousands of documents in two days of searching. Police
said they were looking for evidence of tax fraud, consumer fraud and other indictable offences. Many of these
seized documents were deemed confidential by the Church. Some they said were confessions between priests
and penitents and they convinced a judge to order about two hundred of the documents sealed. Today, lawyers
for the Church filed charges alleging that the sealing order has been violated.
Manning:
The documents were ordered sealed by Mr. Justice Osler, pursuant to a request by counsel, in a very serious
matter, and they were opened and revealed to persons whom we say were unauthorized to so do.
Webber:
The charges are against Jerome Cooper, a lawyer for Consumer and Commercial Relations, and Crown Attorney
S. Casey Hill. The documents filed today alleged that the two convinced another Supreme Court Justice to allow
the Ministry of Consumer and Commercial Relations to view the sealed documents in the company of O.P.P.
officers. One of the lawyers being charged, Jerome Cooper, today told us he had absolutely no comment on the
matter. The trial date has already been set for the 17th of January, but lawyers for the Church of Scientology are
hoping to convince the defendants and the Court so [sic] start even sooner.
CBC Broadcast
The Church of Scientology has filed a suit against two Toronto based Crown Attorneys. The Church had its offices
raided by police and documents seized in March of 1983. Lawyers for the Church say those documents were opened
and read by persons not authorized to do so.
Manning:
They were confidential documents which have been ordered sealed by Supreme Court of Ontario Justices which
were opened with the permission of counsel for the Crown. And this constitutes, in the opinion of the Church, a
contempt of court. We've had a date set in January. But hopefully, we can get a date set earlier with the consent
of the Chief Justice of the Trial Division, or the chief Justice of Ontario on the basis that it's a very important
matter. It's important to the administration of justice.
Globe And Mail
The Church of Scientology of Toronto is asking the Supreme Court of Ontario to find a Crown prosecutor and a
lawyer with the Ontario Ministry of Consumer and Commercial Relations in contempt of court.
Morris Manning, a lawyer acting for the church, said in an interview yesterday that he has filed a motion asking for
S. Casey Hill, a prosecutor with the Ontario Ministry of the Attorney-General, and Jerome Cooper, a lawyer with the
Consumer Ministry, to be jailed or fined.
The motion claims that Mr. Cooper misled Mr. Justice Jean-Charles Sirois of the Supreme Court of Ontario into
releasing to the Consumer Ministry documents seized by the Ontario Provincial Police in a raid on the Church's
headquarters.
The motion says Judge Sirois was not told that many of the documents had been ordered sealed by another Ontario
Supreme Court judge while the Church contests the legality of the search warrant used by the O.P.P. in the raid last year.
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The motion claims Mr. Hill, who represented the Attorney-General during the search warrant hearings 'aided and
abetted in the misleading of Mr. Justice Sirois'.
A hearing on the motion has been set for January 17.
L'Heureux-Dubé J. (concurring):
208 I have had the advantage of reading the reasons of my colleague Justice Cory and, except on one point, generally agree
with them, as well as with his disposition of this appeal.
209
First, however, in order to dispel any possible confusion regarding the applicability of the Canadian Charter of Rights
and Freedoms to the common law, I note that this issue can be easily summarized in the following two principles, both of which
were first articulated by McIntyre J. in Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573:
In other words, the basic rule is that, absent government action, the Charter only applies indirectly to the common law.
210 In light of the above, I agree with Cory J. that where the common law is "challenged" on Charter grounds, a traditional
s. 1 analysis will generally not be appropriate. Instead, "Charter values, framed in general terms, should be weighed against
the principles which underlie the common law. The Charter values will then provide the guidelines for any modification to the
common law which the court feels is necessary" (para. 97). As well, I agree with Cory J. that "the party who is alleging that the
common law is inconsistent with the Charter should bear the onus of proving both that the common law fails to comply with
Charter values and that, when these values are balanced, the common law should be modified" (para. 98). Such an approach
is, in my view, consistent with the fact that, absent government action, the Charter only applies indirectly to the common law.
211
Applying this approach in the case at hand, I agree with Cory J.'s conclusion that the common law of defamation, as
it is applied to the parties in this action, is consistent with the values enshrined in the Charter. Accordingly, I agree with my
colleague that there is no need to amend or alter the common law. In particular, I agree that the "actual malice" rule adopted
by the U.S. Supreme Court in New York Times Co. v. Sullivan, 376 U.S. 254 (1964), should not be adopted into the Canadian
common law of defamation.
212
Second, the one issue on which I part company with my colleague concerns the scope of the defence of qualified
privilege. Traditionally, this court has held that the defence of qualified privilege is available with respect to reports of judicial
proceedings, but not with respect to reports of pleadings in purely private litigation upon which no judicial action has yet been
taken: Gazette Printing Co. v. Shallow (1909), 41 S.C.R. 339. The appellants, however, argue that Shallow is no longer good
law as it had been overtaken by this Court's more recent decision in Edmonton Journal v. Alberta (Attorney General), [1989]
2 S.C.R. 1326. My colleague appears to accept this argument. Accordingly, he broadens the scope of the defence of qualified
privilege, making it available with respect to reports of pleadings upon which no judicial action has yet been taken. I disagree.
In my view, Shallow and Edmonton Journal are entirely consistent. In this respect, I adopt the following statement from the
judgment of the Court of Appeal in the case at hand ((1994), 18 O.R. (3d) 385, at p. 427):
213

Subject to the above, I would dispose of this appeal as does my colleague Cory J.
Appeal dismissed.
APPENDIX A
APPENDIX B
APPENDIX C
1. The Charter does not directly apply to the common law unless it is the basis of some governmental action.
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2. Even though the Charter does not directly apply to the common law absent government action, the common law must
nonetheless be developed in accordance with Charter values. (To the same effect, see R. v. Salituro, [1991] 3 S.C.R. 654,
Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835, and R. v. Park, S.C.C. No. 23876, June 22, 1995, per
L'Heureux-Dubé J. [reported at 39 C.R. (4th) 287]).
We were urged to extrapolate from Edmonton Journal the proposition that the common law of defamation should respect
such constitutional forms of expression as the reporting of information pertaining to intended court proceedings by
conferring qualified privilege on the occasion of the publication of such reports. With respect, we do not agree. Edmonton
Journal struck down, in the name of freedom of expression, statutory provisions which sought to inhibit the publication
of details of pending matrimonial and other civil actions. But it by no means follows that the publication of such details
should be accorded the mantle of qualified privilege if they are defamatory.
Edmonton Journal and Gazette Printing stand together without conflict: there is a right to publish details of judicial
proceedings before they are heard in open court, but such publication does not enjoy the protection of qualified privilege if
it is defamatory. As Duff J. noted in the extract from p. 364 of Gazette Printing set out above, no such privilege is necessary
if the statements published are true, and no such privilege is desirable if they are not true.
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S.A. Donegan J., In Chambers:
INTRODUCTION
1
This is an application brought by a defendant in a defamation action to have the case against him dismissed pursuant to
s. 4 of the Protection of Public Participation Act, S.B.C. 2019, c. 3 [PPPA]. The underlying action involves a claim brought
by Kevin Hobbs, Lisa Cheng and their company, Vanbex Group Inc. ("Vanbex"), against Kipling Warner, a software engineer
who worked at Vanbex for about two months in 2016.
2
The personal plaintiffs are involved in other litigation. Mr. Hobbs and Ms. Cheng are defendants in a proceeding brought
under the Civil Forfeiture Act, S.B.C. 2005 c. 29 [CFA] where some of their assets have recently been made the subject of an
interim preservation order (the "CF Action"). They are vigorously defending the CF Action and say that it has caused reputational
and financial harm to them and their company.
3 The corporate plaintiff, Vanbex, is involved in other litigation as well, having sued Mr. Warner for defamation, among other
things, in 2017. It is through that proceeding that Mr. Hobbs recently learned that Mr. Warner sent an email "tip" to a member
of the Vancouver Police Department ("VPD") on April 12, 2017 where he relayed his suspicions that Vanbex and Mr. Hobbs
may be involved in criminality and then later communicated those concerns to the British Columbia Securities Commission
("BCSC") and the Royal Canadian Mounted Police ("RCMP").
4
In this action, the plaintiffs claim that Mr. Warner's statements to authorities are false and were the cause, or at least a
significant contributing cause, of the investigation leading to the CF Action, which has caused them harm. They commenced
this defamation action on May 1, 2019 and seek substantial damages against him.
5
Prior to filing his defence, Mr. Warner opted to avail himself of a newly enacted pre-trial screening process that allows
him to apply to have this claim dismissed under s. 4 of the PPPA.
6 Before turning to the background that underpins this application, I think it will be helpful to first outline the legal framework
engaged by it.
LEGAL FRAMEWORK

1

7 Lawsuits brought for an improper purpose, namely to silence expression and financially punish one's critics, have come to
be known as strategic lawsuits against public participation, or by the acronym "SLAPP". They have evoked various legislative
responses, sometimes referred to as anti-SLAPP legislation: 1704604 Ontario Ltd. v. Pointes Protection Association, 2018
ONCA 685 (Ont. C.A.) at paras. 3-4 [Pointes Protection].
8
The PPPA is British Columbia's anti-SLAPP legislation. It came into force on March 25, 2019 and, as of the time of this
application, there were no reported decisions considering or applying its provisions.
9
Section 4 of the PPPA creates a pre-trial procedure allowing a defendant to apply to the court quickly and early in
a proceeding for an order dismissing a claim arising out of an expression by him or her on matters of public interest. The
proceeding will often be a defamation action, but it does not have to be. Because the application pauses the litigation until it
is resolved (s. 5), it must be heard "as soon as practicable": s. 9(3).
10

Section 4 provides:
4 (1) In a proceeding, a person against whom the proceeding has been brought may apply for a dismissal order under
subsection (2) on the basis that
(a) the proceeding arises from an expression made by the applicant, and
(b) the expression relates to a matter of public interest.
(2) If the applicant satisfies the court that the proceeding arises from an expression referred to in subsection (1), the court
must make a dismissal order unless the respondent satisfies the court that
(a) there are grounds to believe that
(i) the proceeding has substantial merit, and
(ii) the applicant has no valid defence in the proceeding, and
(b) the harm likely to have been or to be suffered by the respondent as a result of the applicant's expression is serious
enough that the public interest in continuing the proceeding outweighs the public interest in protecting that expression.

11 In short, this new test requires a defendant to clear a "threshold hurdle" and demonstrate that the litigation arises out of his
or her expression on a matter relating to the public interest: s. 4(1). If the defendant does so, the onus then shifts to the plaintiff
to demonstrate that his or her lawsuit clears both the "merits-based" and the "public interest" hurdles: s. 4(2).
12
Although there were no reported cases interpreting and applying s. 4 of the PPPA at the time of this hearing, guidance
can be taken from Ontario jurisprudence considering nearly identical provisions.
13
Ontario enacted its anti-SLAPP provisions in 2015 by amending the Courts of Justice Act, R.S.O. 1990, c. C.43 [CJA],
to add s. 137.1. The test to be applied is analogous to s. 4 of the PPPA. Subsections 137.1(3) and (4) of the CJA provide:
Order to dismiss
(3) On motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest. 2015, c. 23, s. 3.
No dismissal
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party satisfies the judge that,

2

(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression. 2015, c. 23, s. 3.
14 The Ontario Court of Appeal recently considered six appeals involving the interpretation of s. 137.1: Pointes Protection;
Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686 (Ont. C.A.); Platnick v. Bent, 2018 ONCA 687 (Ont. C.A.);
Veneruzzo v. Storey, 2018 ONCA 688 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018 ONCA 689 (Ont. C.A.); and
Able Translations Ltd. v. Express International Translations Inc., 2018 ONCA 690 (Ont. C.A.). The Supreme Court of Canada
has granted leave to appeal two of these decisions, but it is unknown when a decision may be rendered.
15
As the PPPA is modeled on the Ontario provisions and I find the interpretation and reasoning of the Ontario Court of
Appeal in these authorities persuasive, I will rely on the analysis they provide.
16

I will first identify and discuss the purposes of the PPPA.

The Purposes of the PPPA
17
Unlike the Ontario provisions, the PPPA does not specifically identify its purposes. Ontario's legislation begin with a
statement of its purposes:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.
18
In Pointes Protection, the Court considered these purposes and held that they leave "no doubt that the legislation was
intended to promote free expression on matters of public interest by 'discouraging' and 'reducing the risk' that litigation would
be used to 'unduly' limit such expression: para. 37. Calling its purpose "crystal clear", the Court held:
[45] The purpose of s. 137.1 is crystal clear. Expression on matters of public interest is to be encouraged. Litigation of
doubtful merit that unduly discourages and seeks to restrict free and open expression on matters of public interest should
not be allowed to proceed beyond a preliminary stage. Plaintiffs who commence a claim alleging to have been wronged by
a defendant's expression on a matter of public interest must be prepared from the commencement of the lawsuit to address
the merits of the claim and demonstrate that the public interest in vindicating that claim outweighs the public interest in
protecting the defendant's freedom of expression.
19 The Court recognized that the pre-trial remedy created by s. 137.1 seeks to achieve these purposes by providing a judicial
screening or triage device designed to eliminate certain claims at an early stage of the litigation process: para. 73. The defendant
must demonstrate that the proceeding arises from an expression that relates to a matter of public interest. If the defendant meets
this onus, in order to strike a balance between preventing abusive litigation and allowing legitimate actions, the plaintiff must
then clear the "merits hurdle" by satisfying the application judge that the proceeding has substantial merit and that the defendant
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has no valid defence. The plaintiff must also show that the harm he or she has suffered is sufficiently serious that the public
interest in permitting the proceeding to continue outweighs the public interest in protecting the expression: paras. 38-42.
20

Doherty J.A. went on to explain how this pre-trial remedy seeks to achieve the purposes of the legislation:
[48] Instead of creating new defences, removing or modifying existing causes of action, or providing for a more vigorous
abuse of process remedy, s. 137.1 seeks to achieve the purposes stated in s. 137.1(1) by, first, distinguishing between claims
that arise from an expression that relates to a matter of public interest and other claims, and second, by providing for the
early and inexpensive dismissal of claims based on expressions relating to matters of public interest, either because those
claims lack sufficient merit to proceed, or because the public interest is, on balance, not served by allowing the action to
proceed to an adjudication on the full merits.

21 I view the purposes of the PPPA, and the manner in which its provisions seek to achieve those purposes, in the same way. I
find support in this view, not only from the similarity in language between the two provisions, but from the debates of the British
Columbia Legislature where the PPPA's purpose, and its modelling after the Ontario provisions, were expressly discussed.
22

At first reading, the Honourable David Eby introduced the bill to enact this legislation in the following terms:
The purpose of this act is to enhance public participation by protecting expression on matters of public interest and litigation
that unduly limits such expression. Lawsuits that are improperly motivated by the intent to silence expression are often
referred to as strategic lawsuits against public participation, or by the acronym SLAPP.
The act would not, however, require the difficult assessment of a plaintiff's motive. Rather, the act would provide for
a legal basis and expedited process by which, at an early stage in the proceedings, a court would be able to determine
whether a lawsuit arises out of expression on a matter of public interest and, if so, to weigh whether the likely harm to a
plaintiff is serious enough that the public interest in allowing the lawsuit to continue would outweigh the public interest in
protecting the expression that gave rise to the lawsuit. In so doing, the act would improve access to justice, would balance
the protection of freedom of expression with the protection of reputation and economic interests.
The act is based on the Uniform Protection of Public Participation Act adopted by the Uniform Law Conference of Canada
in 2017, which in turn is based on the 2015 Ontario act of the same name.
Many British Columbians and a large number of civil society groups in B.C. have called for legislation to protect public
participation. In 2017, the Union of B.C. Municipalities adopted a resolution endorsing such legislation, and in February
of last year, 15 eminent legal figures signed an open letter calling for legislation based on the model of the Ontario act.
The ability of citizens to participate freely in discussion and debate on matters of public interest without fear of undue
legal threat is vital to a vibrant democratic society. The Protection of Public Participation Act will be of great importance
in protecting that fundamental democratic value.

British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 197 (February 13,
2019) at 6974.
23

At second reading, the Hon. D. Eby began his speech by expressly outlining the intention of the legislation:
This is a bill that is intended to protect an essential value of our democracy, which is public participation in the debates
of the issues of the day, and in particular, to respond to a mischief that has arisen, which is people who are powerful and
wealthy and able to afford lawyers initiating lawsuits or threatening lawsuits against individuals who are critical of them
in order to stop them from participating in that public debate.
What the bill proposes to do is strike a balance between a couple of values. One is the value of protecting an individual's
reputation or a company's reputation. The other is the value of a robust and rigorous debate that the courts have described as
freewheeling, that can be heated, that can result in intemperate comments. But that's part of public debate, and it shouldn't
4

be met with threats of litigation to stop people from talking about the issues of the day. Those are the values that this bill
is aimed at addressing.
British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 198 (February 14,
2019) at 7018.
24
Later in his presentation, he specifically pointed to the Ontario provisions as the basis of the PPPA and encouraged
members to read Pointes Protection:
Importantly, and importantly for this bill, in the pendency of the time from when we first introduced this bill to today, the
Ontario Court of Appeal released the decision where they considered the Ontario bill. They went through it in some detail
and they said . . . They made lots of comments about the Ontario bill, and it has a lot of relationship to our bill, because
our bill is based on the Ontario bill.
British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 199 (February 14,
2019) at 7031.
25

In closing, he referred again to the purpose of the legislation:
That brings to a close my remarks on the bill - the reason why we brought the bill; the text of the bill that's in front of the
House and some of the background in relation to the defamation tort, traditionally and as it's evolved through the Supreme
Court of Canada. We're not trying to displace that jurisprudence or those decisions of the court, the direction of the court.
We're attempting to provide greater effect to it by providing a procedural remedy, where people can have this considered
by the court sooner, rather than at the end of the trial, so they don't have to spend their life savings defending themselves
in court in multiple years. They can have it dealt with right off the bat.

British Columbia, Legislative Assembly, Official Report of Debates (Hansard), 41st Parl., 4th Sess., No. 199 (February 14,
2019) at 7031.
26
I am satisfied that the PPPA is closely modelled on the Ontario CJA provisions and that its purposes, and the manner in
which its provisions seek to achieve those purposes, are the same as articulated in the Ontario legislation, and as explained by
the Ontario Court of Appeal in Pointes Protection and the other concurrently released decisions.
27

I turn now to the specific provisions of s. 4 of the PPPA.

Section 4(1): The Threshold Hurdle
28

For convenience, I repeat the subsection:
4 (1) In a proceeding, a person against whom the proceeding has been brought may apply for a dismissal order under
subsection (2) on the basis that
(a) the proceeding arises from an expression made by the applicant, and
(b) the expression relates to a matter of public interest.
(2) If the applicant satisfies the court that the proceeding arises from an expression referred to in subsection (1), the court
must make a dismissal order . . .

29 This puts the onus on the defendant to satisfy the court that the proceeding arises from an expression he or she made that
relates to a matter of public interest. Use of the phrase "satisfies the court" in s. 4(2) indicates that the defendant must establish
both criteria on the balance of probabilities.

5

30 "Expression" in s. 4(1)(a) is defined in s. 1 as "any communication, whether it is made verbally or non-verbally, publicly
or privately, and whether it is directed or not directed at a person or entity."
31
"Relates to a matter of public interest" is not defined in the PPPA, but guidance on its interpretation can again be found
from Pointes Protection, as the Court there was required to consider the same, undefined phrase.
32
Doherty J.A. held that the phrase should be read broadly, in a manner consistent with the purposes of the provision, and
decided that whether something is a "matter of public interest" should be determined by asking what the expression is about,
or, what the expression pertains to: paras. 54 and 57.
33 Relying on Grant v. Torstar Corp., 2009 SCC 61 (S.C.C.), Doherty J.A. then set out a number of principles to help inform
the determination of whether something relates to a matter of public interest. These principles can be summarized as follows:
• The phrase does not require that the expression actually furthers the public interest. Nothing in this section justifies any
distinction among expressions based on quality, merits, or manner of the expression. An expression that relates to a matter
of public interest remains so even if the language used is intemperate or even harmful to the public interest: para. 55;
• There is no exhaustive list of topics that fall under the rubric "public interest". Some topics, such as the conduct of
governmental affairs and the operation of courts, are inevitably matters of public interest, but other topics may or may not
raise matters of public interest depending on the specific circumstances: para. 59;
• Context of a particular expression can be crucial in determining whether it relates to a matter of public interest: para. 60;
• A matter of public interest must be distinguished from a matter about which the public is merely curious or has a prurient
interest: para. 61;
• An expression can relate to a matter of public interest without engaging the interest of the entire community, or even a
substantial part of the community. It is enough that some segment of the community would have a genuine interest in the
subject matter of the expression: para. 62;
• Public interest does not turn on the size of the audience: para. 63;
• The characterization of the expression as a matter of public interest will usually be made by reference to the circumstances
as they existed when the expression was made: para. 64; and
• An expression may relate to more than one matter, provided at least one of those matters is "a matter of public interest":
para. 65.
34

The Court then summarized the concept of "public interest" as it is used in the CJA as follows:
[65] In summary, the concept of "public interest" as it is used in s. 137.1(3) is a broad one that does not take into account
the merits or manner of the expression, nor the motive of the author. The determination of whether an expression relates to
a matter of public interest must be made objectively, having regard to the context in which the expression was made and
the entirety of the relevant communication. An expression may relate to more than one matter. If one of those matters is a
"matter of public interest", the defendant will have met its onus under s. 137.1(3).

35
If the defendant clears this threshold hurdle by establishing that the proceeding involves an expression that relates to a
matter of public interest, the inquiry then moves on to s. 4(2).
Section 4(2): The Merits-Based and Public Interest Hurdles
36

Again, for ease of reference, I will reproduce the subsection here:

6

(2) If the applicant satisfies the court that the proceeding arises from an expression referred to in subsection (1), the court
must make a dismissal order unless the respondent satisfies the court that
(a) there are grounds to believe that
(i) the proceeding has substantial merit, and
(ii) the applicant has no valid defence in the proceeding, and
(b) the harm likely to have been or to be suffered by the respondent as a result of the applicant's expression is serious
enough that the public interest in continuing the proceeding outweighs the public interest in protecting that expression.
37 This puts the onus on the plaintiff to satisfy two requirements — the merits-based hurdle (s. 4(2)(a)) and the public interest
hurdle (s. 4(2)(b)). Again, use of the phrase "satisfies the court" indicates that the standard of proof is the balance of probabilities.
Section 4(2)(a): The Merits-Based Hurdle
38
The merits-based hurdle has two aspects. The plaintiff must establish that there are grounds to believe both that the
proceeding has substantial merit and the defendant has no valid defence.
39
The phrase "grounds to believe" should be understood to mean "reasonable grounds to believe": Pointes Protection at
para. 69.
40 As the Court observed in Pointes Protection, the distinction drawn in this section particularly makes sense in defamation
actions, where there is a "clear demarcation between the elements of the tort that the plaintiff must prove, and the various
affirmative defences that the defendant must prove if the plaintiff meets its initial onus": para. 72.
41
In evaluating how to determine whether there are grounds to believe the plaintiff's case has merit, it is important to
remember what these pre-trial applications are not.
42
In Pointes Protection, Doherty J.A. emphasized that these applications are not an alternative means by which the merits
of a claim can be tried. They are not a form of summary judgment or summary trial intended to allow a defendant to obtain a
quick and favourable resolution of the merits of allegations. These applications are not the proper forum in which to make a
detailed assessment of the ultimate merits of a case: para. 73.
43 A plaintiff is not expected to present a fully developed case. As the Court observed, the timing of these pre-trial applications
(a Response to Civil Claim need not even be filed) and the procedures that control them (affidavit evidence, time-limited crossexaminations) are not "conducive to either party putting its best foot forward", as is expected in summary judgment or summary
trial proceedings: para. 76.
44
A proceeding will have "substantial merit" in this context if, upon examination of the application record, "the claim is
shown to be legally tenable and supported by evidence, which could lead a reasonable trier to conclude that the claim has a
real chance of success": paras. 79-80.
45
Although not a "deep dive" into the merits of a claim, Doherty J.A. also stressed that in order to evaluate the potential
merits of a claim based on a "grounds to believe" standard, an application judge may have to engage in a limited weighing of
the evidence and, in some cases, credibility evaluations. In this regard, the Court held:
[82] While I have stressed that s. 137.1 motions are not a form of summary judgment, nor the proper forum in which to
make a detailed assessment of the ultimate merits of the case, I do not mean to suggest that a motion judge must simply
take at face value the allegations put forward by the parties on the motion. An evaluation of potential merit based on a
"grounds to believe" standard contemplates a limited weighing of the evidence, and, in some cases, credibility evaluations.
Bald allegations, unsubstantiated damage claims or unparticularized defences are not the stuff from which "grounds to
7

believe" are formulated. Similarly, if on a review of the entirety of motion material, the motion judge concludes that no
reasonable trier could find a certain allegation or piece of evidence credible, the motion judge will discount that allegation
or evidence in making his or her evaluation under s. 137.1(4)(a). Once again, the question is not whether the motion judge
views the evidence as credible, but rather whether, on the entirety of the material, there are reasonable grounds to believe
that a reasonable trier could accept the evidence.
46
If a plaintiff can satisfy the court that there are reasonable grounds to believe there is substantial merit to his or her
claim, the plaintiff must then satisfy the court that there are reasonable grounds to believe the defendant has no valid defence
under s. 4(2)(a)(ii).
47 Justice Doherty observed that this section would be unworkable if it required a plaintiff to somehow address all potential
defences and establish that none had any validity. For it to be workable, there must be an evidentiary burden on the defendant to
advance details of any proposed defence in either its pleadings, or, if no Response to Civil Claim is yet filed, in its application
materials. Then, once a defendant puts a particular "defence in play", the persuasive burden moves to the plaintiff to establish
that there are reasonable grounds to believe that none of the defences put in play are valid: para. 83.
48
"Valid" is not defined in either the PPPA or the CJA. In Pointes Protection, the Court interpreted "valid" to mean
"successful". The Court explained:
[84] . . . I would interpret "valid" as meaning successful. The onus rests on the plaintiff to convince the motion judge that,
looking at the motion record through the reasonableness lens, a trier could conclude that none of the defences advanced
would succeed. If that assessment is among those reasonably available on the record, the plaintiff has met its onus.
49
If the plaintiff satisfies the court that there are reasonable grounds to believe both that there is substantial merit to the
claim and the defendant has no valid defence, the inquiry moves on to the public interest hurdle (s. 4(2)(b)).
Section 4(2)(b): The Public Interest Hurdle
50 The plaintiff must also meet the public interest hurdle. The plaintiff has the persuasive burden here. He or she must satisfy
the court that the harm likely to have been or to be suffered by the plaintiff as a result of the expression is serious enough that
the public interest engaged in allowing the plaintiff to proceed with the claim outweighs the public interest in protecting the
defendant's freedom of expression.
51
Again, this provision is nearly identical to that considered in Pointes Protection and guidance can again be taken from
this decision. Calling it "in some ways . . . the heart of Ontario's anti-SLAPP legislation" (para. 86), Doherty J.A. discussed its
interpretation and the approach to the balancing exercise it requires.
52

The Court began with a discussion of the Legislature's intention behind the "public interest hurdle":
[86] . . . The section declares that some claims that target expression on matters of public interest are properly terminated
on a s. 137.1 motion, even though they could succeed on their merits at trial. The "public interest" hurdle reflects the
legislature's determination that the success of some claims that target expression on matters of public interest comes at too
great a cost to the public interest in promoting and protecting freedom of expression. As explained by the Anti-SLAPP
Advisory Panel, at para. 37 of its Report:
If an action against expression on a matter of public interest is based on a technically valid cause of action but seeks
a remedy for only insignificant harm to reputation, business or personal interests, the action's negative impact on
freedom of expression may be clearly disproportionate to any valid purpose the litigation might serve. The value of
public participation would make any remedy granted to the plaintiff an unwarranted incursion into the domain of
protected expression. In such circumstances, the action may also be properly regarded as seeking an inappropriate
expenditure of the public resources of the court system. Where these considerations clearly apply, the court should
have the power to dismiss the action on this basis.
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53
The Court then discussed the first side of the balancing exercise — the assessment of harm suffered by the plaintiff as
a consequence of the defendant's expression. Doherty J.A. held:
[88] The harm suffered or likely to be suffered by the plaintiff as a consequence of the defendant's expression will be
measured primarily by the monetary damages suffered or likely to be suffered by the plaintiff as a consequence of the
impugned expression. However, harm to the plaintiff can refer to non-monetary harm as well. The preservation of one's
good reputation or one's personal privacy have inherent value beyond the monetary value of a claim. Both are tied to an
individual's liberty and security interests and can, in the appropriate circumstances, be taken into account in assessing the
harm caused to the plaintiff by the defendant's expression: Hill v. Church of Scientology of Toronto (1995), 24 O.R. (3d) 865,
[1995] 2 S.C.R. 1130, [1995] S.C.J. No. 64, at paras. 117-21; Blencoe v. British Columbia (Human Rights Commission),
[2000] 2 S.C.R. 307, [2000] S.C.J. No. 43, 2000 SCC 44, at paras. 79-80.
...
[90] On the s. 137.1 motion, the plaintiff must provide a basis upon which the motion judge can make some assessment of
the harm done or likely to be done to it by the impugned expression. This will almost inevitably include material providing
some quantification of the monetary damages. The plaintiff is not, however, expected to present a fully-developed damages
brief. Assuming the plaintiff has cleared the merits hurdle in s. 137.1(4)(a), a common sense reading of the claim, supported
by sufficient evidence to draw a causal connection between the challenged expression and damages that are more than
nominal will often suffice.
[91] The plaintiff cannot, however, rely on bald assertions in the statement of claim relating to damages, or on unsourced,
unexplained damage claims contained in the pleadings or affidavits filed on the s. 137.1 motion. The motion judge must
be able to make an informed assessment, at least at a general or "ballpark" level, about the nature and quantum of the
damages suffered or likely to be suffered by the plaintiff: see Able Translations Ltd. v. Express International Translations
Inc., [2016] O.J. No. 5740, 2016 ONSC 6785, 410 D.L.R. (4th) 380 (S.C.J.), at paras. 85-95, affd [2018] O.J. No. 4443,
2018 ONCA 690; Thompson v. Cohodes, [2017] O.J. No. 2113, 2017 ONSC 2590 (S.C.J.), at paras. 33-38.
[92] Equally important to the quantification of damages, the plaintiff must provide material that can establish the causal link
between the defendant's expression and the damages claimed. Evidence of this connection will be particularly important
when the motion material reveals sources apart from the defendant's expression that could well have caused the plaintiff's
damages.
54
The Court then discussed the other side of the balancing exercise — the public interest in protecting the defendant's
freedom of expression:
[93] Turning to the other side of the balancing exercise in s. 137.1(4)(b), the public interest in protecting the defendant's
freedom of expression, the motion judge must assess the public interest in protecting the actual expression that is the
subject matter of the lawsuit. On a general level, the importance of freedom of expression, especially on matters of public
interest, both to the individual and to the community, is well understood: see Grant v. Torstar Corp., at paras. 32-57.
However, if the defendant asserts a public interest in protecting its expression beyond the generally applicable public
interest, the evidentiary burden lies on the defendant to establish the specific facts said to give added importance in the
specific circumstances to the exercise of freedom of expression.
[94] Unlike the "public interest" inquiry in s. 137.1(3), in which the quality of the expression or the motivation of the
speaker are irrelevant (see above, at para. 65), both play an important role in measuring the extent to which there is a
public interest in protecting that expression. Not all expression on matters of public interest serves the values underlying
freedom of expression in the same way or to the same degree. For example, a statement that contains deliberate falsehoods,
gratuitous personal attacks, or vulgar and offensive language may still be an expression that relates to a matter of public
interest. However, the public interest in protecting that speech will be less than would have been the case had the same
message been delivered without the lies, vitriol, and obscenities: Able Translations Ltd., at paras. 82-84 and 96-103.
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[95] In addition to the quality of the expression and the defendant's motivation for making the expression, the consequences
of the plaintiff's claim will figure into the weight to be given to the public interest in protecting that expression. Evidence
of actual "libel chill" generated by the plaintiff's claim can be an important factor in the public interest evaluation required
under s. 137.1(4)(b): Able Translations Ltd., at para. 102.
[96] The public interest evaluations required under s. 137.1(4)(b) cannot be reduced to an arithmetic-like calculation. It
would be misleading to pretend they can be. The assessments are qualitative and, to some extent, subjective. Because the
balancing of the competing public interests will often be determinative of the outcome of the s. 137.1 motion, and because
the analysis contains an element of subjectivity, it is crucial that motion judges provide full reasons for their s. 137.1(4)
(b) evaluations.
55
The Court concluded its analysis of the public interest hurdle with two practical observations, the first of which has
relevance to the application at bar:
[99] I will conclude my analysis of ss. 137.1(4)(a) and (b) with two observations that will hopefully be of some practical
use. First, the plaintiff's claim will be dismissed if the plaintiff cannot meet its persuasive burden under either ss. 137.1(4)
(a) or (b). A motion judge is under no obligation to address both. In some cases, and I think this may have particular
application to defamation claims, the public interest analysis under s. 137.1(4)(b) may well be more straightforward than
the merits-based analysis required under s. 137.1(4)(a). For example, if the defendant has demonstrated that the plaintiff
has not suffered any significant harm and has brought the lawsuit to silence or punish the defendant, the public interest
analysis should be straightforward and lead to a dismissal of the action without the need to engage in the more difficult
and time-consuming merits-based analysis.
56
I am mindful of the Court's caution that in determining whether the plaintiff has met its onus under the public interest
hurdle, an application judge must "appreciate the very significant consequences to the plaintiff if the motion is allowed" in that
the "courtroom door will be closed on the plaintiff even though the claim may have ultimately succeeded on the merits": para. 98.
57
With this overview of the governing legal framework, I turn now to setting out the general background facts relevant
to this application. I will address more specific facts, some controversial, as they arise naturally in the narrative or during my
analysis of the issues.
RELEVANT BACKGROUND FACTS
58
In support of his application, Mr. Warner has tendered four affidavits: two from himself and two from police officers
filed in the CF Action. Counsel for the defendants object to the admissibility of the police officers' affidavits in their entirety
and object to certain portions of Mr. Warner's affidavits. I will address these objections as the proposed evidence from these
sources arise naturally in the narrative.
59 In accordance with s. 9(5) and (6) of the PPPA, Mr. Warner was cross-examined, out of court before an official reporter,
on his affidavits by counsel for Mr. Hobbs and Vanbex and by counsel for Ms. Cheng on July 16 and 17, 2019. Further brief and
narrowly confined, cross-examination was ultimately agreed to by the parties at the hearing. The transcripts of Mr. Warner's
cross-examination and documents referred to during the proceedings are before the court.
60
Mr. Hobbs and Vanbex have tendered three affidavits, one from Mr. Hobbs (where he attaches the CF Action pleadings
and attaches and adopts two affidavits from the CF Action), another from the current vice-president of Vanbex and one from a
legal assistant in their counsel's office. Ms. Cheng has tendered no evidence on this application.
61 In accordance with s. 9(5) and (6) of the PPPA, Mr. Hobbs and the current vice-president of Vanbex have both been crossexamined out of court before an official reporter on their affidavits by counsel for Mr. Warner on June 27 and 28, 2019. Those
transcripts are before the court. Further brief, and narrowly confined, cross-examination of Mr. Hobbs was permitted by the
court at the hearing. I determined that the two narrowly confined areas of further cross-examination were relevant to material
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issues on this application; specifically to the court's assessment of whether any of the harm alleged by the plaintiffs was caused
by the defendant's expressions to law enforcement agencies and, to a lesser degree, the credibility of Mr. Hobbs.
62

Before I begin, I will say a brief word about the credibility of both Mr. Hobbs and Mr. Warner.

63 Both sides to this dispute have argued vigorously in favour of adverse credibility findings against the other. This is not the
forum in which to make a detailed assessment of a party's credibility and/or the ultimate merits of the case, but I am permitted
a limited weighing of the evidence and evaluations of credibility in order to evaluate potential merit on a "grounds to believe"
standard. The question is not whether I view a particular piece of evidence as credible, but rather, on the entirety of the material,
whether there are reasonable grounds to believe that a reasonable trier could accept the evidence. It is within this framework
that I found a reasonable trier could not accept certain aspects of the evidence of both Mr. Warner and Mr. Hobbs. I will identify
those specific areas as they arise.
64
Mr. Warner is a senior software engineer with a Bachelor of Science degree in artificial intelligence (cognitive systems:
computation intelligence and design) from the University of British Columbia. He has worked for several companies in the
past and is currently self-employed at his own software start-up company that develops artificial intelligence technology for
the commercial music space.
65
One of the companies that Mr. Warner worked for in the past was Vanbex. He worked there for two months in the fall
of 2016.
66
Mr. Warner describes himself as a concerned Canadian citizen who is interested in and concerned about prominent
political and public issues, including the opioid crisis, the international drug trade and money laundering. As a software engineer
with an advanced knowledge of artificial intelligence and cryptography, he possesses a personal and professional interest in the
legitimacy and regulation of the cryptocurrency industry.
67
Vanbex started as a company in 2014. Since 2015, it has been run by Mr. Hobbs and Ms. Cheng, who are its officers,
directors and major shareholders. Between 2014 and 2016, Mr. Hobbs describes that Vanbex was mainly involved in marketing
and consulting for companies in the crypto-currency and blockchain industries.
68 In simple terms, crypto-currency is a digital currency, a representation of value that can be digitally traded and is designed
to work as a medium of exchange. It does not have legal tender status. It differs from legal tender in that it is encrypted and
decentralized. "Bitcoin" is one example of the many crypto-currencies that exist. Just as banks use ledgers to record financial
transactions, crypto-currencies also use a ledger, but it is a decentralized one called the "blockchain". The blockchain is a method
by which crypto-currencies are verified. It records transactions on a published ledger that identifies the transactions, but does
not identify those conducting the transactions.
69 In about 2015 to early 2016, Mr. Hobbs describes that Vanbex began moving into the development side of crypto-currency
and blockchain technology, and development of products in-house. By 2016, Mr. Hobbs considered Vanbex essentially a startup technology company.
70
By about mid-2016, Vanbex was seeking to develop two products called "Etherparty" and "Genisys". In late September
2016, Vanbex hired Mr. Warner to build and develop a code for Genisys, which is a new blockchain technology. While there
is some dispute over the position Mr. Warner held and the precise categorization of his employment relationship with Vanbex,
there is no dispute that he began working for Vanbex on October 1, 2016 and stopped working there on November 30, 2016.
His job during this short period of time had been to perform research and develop Genisys.
71
The circumstances surrounding Mr. Warner's cessation of employment at Vanbex are controversial and are matters that
cannot, and need not, be resolved in this forum. Suffice it to say that Mr. Warner felt he was constructively dismissed because
Vanbex did not honour the payment provisions of their agreement. Vanbex took the position that Mr. Warner did not perform
the duties for which he had been hired and quit when pressed on the issue.

11

72 Mr. Warner claims that following his alleged constructive dismissal, Ms. Cheng asked him to stay working at Vanbex and
Mr. Hobbs expressed anger toward him when he refused to stay. He further claims that when he went to return some research
materials and his Vanbex key fob, Mr. Hobbs threatened his livelihood by telling him that he "knew people" and that Mr. Warner
would "never work again in Vancouver". Mr. Hobbs denies this occurred.
73
On December 2, 2016, Mr. Warner commenced an action against Vanbex in the Provincial Court of British Columbia
where he sought damages arising from breach of contract and payment of an unpaid invoice (the "Small Claims Action").
74 After leaving Vanbex, Mr. Warner learned of some information regarding the company and Mr. Hobbs that, in conjunction
with his experiences working at Vanbex, caused him to suspect Mr. Hobbs might be using Vanbex for criminal purposes. The
information he discovered came from other Vanbex workers, the Canada Revenue Agency ("CRA") and his own online research
of Mr. Hobbs.
75 Specifically, Mr. Warner says that he learned other Vanbex workers had not been paid, either in whole or in part, just like
him. He also says he learned in December 2016 that Vanbex had failed to remit all its employees' social security contributions,
among "other anomalies within the CRA's jurisdiction", including that Vanbex had been "flagged multiple times for general
compliance audits".
76
Mr. Warner deposes that he received this information from the CRA as a result of a call he made to Service Canada
regarding his eligibility for employment insurance. This evidence is one area the plaintiffs identify as objectionable hearsay,
but I accept that the evidence is not tendered for the truth of its contents; rather, it is important context tendered to explain
why Mr. Warner decided to contact police. His communications to police are at the heart of this defamation action. I accept
this evidence for that purpose only.
77 Mr. Warner also discovered some information from an online search of Mr. Hobbs. From publically available documents, he
learned that Mr. Hobbs had been convicted in Nova Scotia in 2008 for possession of property obtained by crime and laundering
the proceeds of crime. He found an online news commentary where the author discussed this conviction and aspects of the
court's reasons for judgment. He also found that Mr. Hobbs had been sentenced to nine months imprisonment, concurrent on
each count, followed by two-years probation.
78
Upon reading the Nova Scotia court's reasons for judgment on conviction, Mr. Warner learned that Mr. Hobbs had
admitted to 2006/2007 felony drug and intimidation of a witness convictions in the United States, and been sentenced to oneyear imprisonment, concurrent on each count. Upon reading the Nova Scotia court's reasons for judgment on sentence, Mr.
Warner learned some information about Mr. Hobbs' employment history that seemed inconsistent with what he knew.
79
Mr. Warner attached the court's reasons for judgment on sentence (R. v. Hobbs, 2008 NSSC 424 (N.S. S.C.)) to his first
affidavit. The plaintiffs object and argue the court's reasons are irrelevant to this application. To the extent that Mr. Warner seeks
to rely on the information found in the reasons, I agree. To the extent that Mr. Warner adduces the reasons to show what he
found in his online search as context, to explain why he decided to contact authorities, I find it admissible. It is admissible for
that limited purpose and not for the truth of the information the reasons contain.
80 Mr. Warner also found another sentencing decision from the Nova Scotia Supreme Court in 2009, where Mr. Hobbs was
sentenced to 30 months imprisonment as a result of jury convictions for possession for the purpose of trafficking and unlawfully
producing marihuana (R. v. Hobbs, 2009 NSSC 258 (N.S. S.C.)). Notably, these convictions were set aside on appeal and a new
trial ordered (R. v. Hobbs, 2010 NSCA 62 (N.S. S.C.)). Mr. Warner testified that his online legal research at the time did not
reveal the Nova Scotia Court of Appeal decision setting aside these convictions.
81 Mr. Warner also found an online news article dated September 25, 2010 that discussed an assault perpetrated against Mr.
Hobbs while he was incarcerated in Nova Scotia.
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82 On April 4, 2017, Mr. Warner, Ms. Cheng and Mr. Hobbs (along with counsel for Vanbex, Mr. Dixon) attended a settlement
conference in the Small Claims Action. The settlement conference was unsuccessful.
83 While there, Mr. Dixon gave Mr. Warner a "cease and desist" letter, demanding that he immediately stop making allegedly
defamatory statements against Vanbex and Mr. Hobbs. The letter itemized ten instances of alleged defamatory statements arising
from two different emails sent by Mr. Warner. The letter informed Mr. Warner that Vanbex would commence legal proceedings
against him if the conduct described in the letter, or any similar conduct, did not stop. The statements outlined in this letter are
not the subject matter of the within action.
84 Later that same day, Mr. Warner emailed Mr. Dixon. After referencing a Law Society of British Columbia inquiry he had
initiated against Mr. Dixon, Mr. Warner then offered to withdraw the Small Claims Action, withdraw the Law Society complaint
and settle the Small Claims Action for an amount he proposed. No settlement occurred.
85

Eight days later, Mr. Warner sent an email to the VPD.

86 Mr. Warner deposes that based on all of the information that he had at the time, he became suspicious that Vanbex might
be used for crime or a criminal purpose. He did not know precisely what the crime or criminal purpose was, but he suspected
that it could be related to the illegal drug trade, money laundering or both, because of Mr. Hobbs' criminal history. He decided
that he could not dismiss his suspicions, so he sent an email to his friend, Detective Constable Jordan Lennox, a member of the
VPD's Organized Crime Section in the Gang Crime Unit (the "Police Tip"). Mr. Warner and Constable Lennox had previously
served together in the same light infantry unit in the Canadian Armed Forces.
87

With the subject line "Shell Company", the Police Tip reads:
Hey Jordan,
I hope I catch you in good health and you're busy cleaning up the streets of the bad guys. I'm writing you in confidence.
I was recently working for a company here in Vancouver that was purporting to be developing bitcoin/FinTech related
technology. I was offered the position of Director of Engineering.
When I got there I found it a bit unusual that as the Director of Engineering I had no engineers to direct, despite their
having existed for several years prior. I also found it a tad odd that I didn't have a computer. There were no engineering
notes, no product, nothing. Just the CEO's power point slides and his MBA buzz words.
Over time I realized what was happening couldn't be dismissed as simple naivete on the part of the guy running the
company, but there have been more going on. It appeared to be a shell company. But for what?
The CEO, Kevin Patrick Hobbs, hadn't paid my bill, nor several other peoples'. He always had a story. Eventually I left,
but that was when it got interesting. I did some research and what I found is significant:
[link to online news article discussing the Nova Scotia court's rejection of Mr. Hobbs' evidence and convictions
omitted]
This led me to a bunch of other public records, including all of the enclosed. Your colleagues had him under
surveillance prior to putting him in the slammer for 30 months for drug trafficking. They also found traces of cocaine
on him at the airport.
It could well be that this new company he's setup [Vanbex website link omitted] is just a mechanism for laundering
drug money or some other nefarious purpose. He was, after all, busted in a hotel in NYC with about $180K USD in
cash and you don't make that kind of money in a few days selling weed.
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Your people might want to look into him if they have the resources. I am available for interview and to provide any
documentation or assistance that I can. My mobile is [content omitted for privacy].
88
The "enclosed" documents Mr. Warner referenced in the body of the Police Tip were sent to Constable Lennox as email
attachments. The attachments were:
1. R. v. Hobbs, 2008 NSSC 226 (N.S. S.C.);
2. Metronews article of July 17, 2008 entitled "Cash, Coke and Flop" testimony;
3. R. v. Hobbs, 2009 NSSC 258 (N.S. S.C.) (library heading);
4. R. v. Hobbs, 2008 NSSC 424 (N.S. S.C.);
5. R. v. Hobbs, 2009 NSSC 258 (N.S. S.C.) (oral reasons for sentence);
6. News 95.7 article of September 25, 2010 entitled "Melvin Jr. Hurls Shirt at Corrections Director, Throws Punches at
Fellow Inmate";
7. Hobbs v. HMTQ — Supreme Court of Canada case summaries; and
8. Letter from Student Systems and Records Supervisor, Douglas College Registrar's Office dated April 10, 2017.
89

On April 15, 2017, Constable Lennox replied to Mr. Warner via email. He wrote:
Copy your message KIP. I'm going to be forwarding this email to the Drug section SERGEANT for his consideration.
Cheers . . . . Jordan

90 In or around May 2017, VPD officers from the Criminal Intelligence Unit, Organized Crime Section, spoke to Mr. Warner
and met with him twice. From what they told him the second time they met, Mr. Warner understood they were not continuing
with their investigation.
91
Vanbex carried on its business after Mr. Warner's departure on November 30, 2016. Its activities in 2017 included
development of Etherparty (a "smart contract creator" that would run on the Ethererum blockchain), incorporation of Etherparty
Smart Party Contracts Inc. (later renamed Vanbex Labs Inc.), a plan by Etherparty Smart Party Contracts Inc. to create a
blockchain token called "FUEL" to be deployed on the Ethererum network, a pre-crowd sale of FUEL tokens, an initial coin
offering ("ICO") of FUEL tokens and eventually the public trading of FUEL tokens on crypto-currency exchanges. Of course,
as Mr. Warner was no longer with the company, he had no involvement in any of these or any other of Vanbex's activities
following his departure.
92
At some point after learning from the VPD that they were not continuing their investigation, Mr. Warner provided
information to the BCSC about Vanbex and Mr. Hobbs. He first submitted an online tip, followed later by an in-person interview
with a BCSC investigator and later yet a second in-person interview with a BCSC investigator and an RCMP officer. At some
point prior to the second interview, Mr. Warner provided the BCSC with a number of documents. Other than the second inperson interview, which was recorded and a transcript produced, precisely when Mr. Warner had these other contacts with the
BCSC is unclear. The second in-person interview occurred on August 28, 2018.
93 Mr. Warner's online tip to the BCSC does not form part of the application record, nor do any of its details. Mr. Warner was
unable to recall precisely when he submitted this tip, other than that it was in response to his learning about Vanbex's ICO, which
he found suspicious. The ICO was in the fall of 2017. From this evidence and the timing of his later interactions with authorities,
I can reasonably infer that Mr. Warner submitted the tip to the BCSC sometime between the fall of 2017 and early 2018.
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94
Mr. Warner's first interview with the BCSC does not form part of the application record, nor do any of its details. Mr.
Warner was unable to recall precisely when this interview occurred.
95
The documents Mr. Warner provided to the BCSC do not form part of the application record. Mr. Warner was unable
to recall when he provided these documents, other than he believes it was about two months before his August 28, 2018
interview. Among the documents were an affidavit and an examination for discovery transcript from Mr. Hobbs in relation to
other proceedings Mr. Hobbs brought against Mr. Warner.
96
On July 5, 2018, the Small Claims Action went to trial and judgment was granted in favour of Mr. Warner. Damages
were assessed in an amount lower than what Mr. Warner had claimed.
97
During his August 28, 2018 interview with the BCSC investigator and RCMP officer, Mr. Warner answered questions
in which he, among other things, repeated substantially the same information contained in the Police Tip. For example, he told
investigators that he had been the director of engineering for Vanbex, yet did not have any engineers to direct, did not have
a computer there, that the company did not have any engineering notes, schematics or books, and that it was just an empty
office. He also told investigators that Mr. Hobbs and Ms. Cheng each held a 50% stake in the company and both made business
decisions on a day-to-day basis, and that Vanbex was "basically just an alter ego" for them. Mr. Warner further told investigators
that Vanbex did not pay other employees, was probably a shell company, was likely mixing personal and business money, was
being sued by a former client, that Mr. Hobbs had fake educational credentials, criminal convictions, liked to drink and gamble
and had "skipped out on payroll" when he went to Mexico in around November 2016.
98
On March 14, 2019, the Director of Civil Forfeiture (the "Director") commenced the CF Action, seeking forfeiture of
certain of Mr. Hobbs and Ms. Cheng's assets.
99 This is a convenient point to discuss the admissibility, weight and use to be made of the material the parties have tendered
from the CF Action. I have before me:
1. Notice of Civil Claim filed March 14, 2019 (attached to the affidavit of Mr. Hobbs);
2. Response to Civil Claim filed April 3, 2019 (attached to the affidavit of Mr. Hobbs);
3. Notice of Application to Set Aside Interim Preservation Order filed by Mr. Hobbs and Ms. Cheng on April 29, 2019
(attached to the affidavit of Mr. Hobbs);
4. Affidavit #1 of Mr. Hobbs filed April 30, 2019 (attached to the affidavit of Mr. Hobbs and its contents "adopted as true"
in the within application);
5. Affidavit of Ms. Cheng filed April 30, 2019 (attached to the affidavit of Mr. Hobbs because he had "adopted as true"
the contents of this affidavit in his Affidavit #1. Ms. Cheng "adopted as true" the contents of the entire Response to Civil
Claim at para. 3 of her affidavit);
6. Transcript of Proceedings in Chambers on March 14, 2019 before Justice Power;
7. Oral Reasons for Judgment by Justice Myers, indexed as Director of Civil Forfeiture v. Hobbs, 2019 BCSC 1344 (B.C.
S.C.);
8. Affidavit #1 of Corporal Steve Johnson filed March 14, 2019 (tendered by Mr. Warner);
9. Affidavit #2 of Corporal James Laton filed May 23, 2018 (tendered by Mr. Warner).
100 Of course, these are only some of the materials from the CF Action. Other than the affidavits of the two police officers,
which I will address shortly, the parties agree that the pleadings, transcript and reasons for judgment are admissible, not for the
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truth of their contents, but for the purpose of establishing context, the timing of certain uncontroversial events and to show the
nature of the Director's allegations against Mr. Hobbs and Ms. Cheng.
101
As will be evident in my analysis of the issues, the plaintiffs assert that the CF Action is harm caused by Mr. Warner's
false statements to authorities. A central issue on this application is whether the plaintiffs have established a causal link between
Mr. Warner's expressions to law enforcement personnel and the CF Action that is said to be harming them. The plaintiffs deny
the Director's allegations, intend to vigorously defend the CF Action and are not seeking to litigate the CF Action in this forum,
nor could they. Rather, they have adduced and rely on the pleadings and certain aspects of the other material from the CF Action
to show that the Director's allegations in the CF Action are substantially the same as those made by Mr. Warner, particularly that
Vanbex was a "shell company" and that the plaintiffs were engaged in illegal activity, which they argue demonstrates the causal
link between the two. Of course, Mr. Warner takes the opposite view and says these materials demonstrate there is no causal
link between his communications to authorities and the CF Action. In any event, no objection is taken to the admissibility of the
pleadings, transcript and reasons for judgment, and there is no dispute about the limited use to which I may make of this material.
102
The contents of the CF Action affidavits of Mr. Hobbs and Ms. Cheng have been adopted by Mr. Hobbs as true in
the within application. Ms. Cheng's affidavit is not before me as her evidence on this application. She has chosen to tender no
evidence on this application.
103
The controversy in the CF Action material lies in the admissibility of, or alternatively the weight to be given to, the
affidavits of the two police officers.
104 Mr. Warner seeks to tender these affidavits not for the truth of their contents or as some attempt to litigate the merits of
the CF Action, but rather to provide the full context of certain uncontroversial facts such as the nature, scope and timing of key
events in the CF Action investigation, including facts with respect to the issue of causation.
105
Mr. Hobbs and Vanbex take the position that these affidavits, as a whole, are inadmissible as hearsay evidence and/
or because neither officer would make himself available for cross-examination pursuant to s. 9(5) of the PPPA, effectively
depriving the plaintiffs of their right to test or elicit contextual evidence from the deponents. Alternatively, they submit the
affidavits should be given little weight.
106 Ms. Cheng takes the same position and emphasizes that these affidavits were filed in an interlocutory motion where the
rules of evidence regarding hearsay do not apply as they do here, where a final order is being sought. She also submits that it
would be inappropriate for the court to rely on these contested, untested affidavits outside of the context in which they were
produced in the absence of a complete record from the CF Action proceedings.
107
While some of the statements in the two affidavits are based on information and belief, in determining whether these
statements are hearsay and therefore presumptively inadmissible, I must consider the purpose for which they are being tendered.
108 Like the plaintiffs' reliance on certain materials from the CF Action, the defendant is not seeking to prove the truth of the
contents of the impugned affidavits; this is not the civil forfeiture proceeding or a criminal proceeding. Rather, the defendant
is relying on the affidavits for context, for the nature and scope of the Director's allegations and to respond to the plaintiffs'
evidence about causation. As a result, on this basis alone, I see no reason to exclude the affidavits.
109
In my view, the real issue (and counsels' ultimate focus) is the plaintiffs' inability to cross-examine the affiants. As I
previously noted, s. 9(5) of the PPPA allows an applicant or respondent to cross-examine a witness on the witness' affidavit;
leave of the court is not required.
110
Counsel advised that Mr. Warner was unable to compel the officers, who cited the necessity of protecting the integrity
of their ongoing investigation, to be cross-examined out of court as requested by the plaintiffs. The plaintiffs did not bring an
application seeking to compel them to do so. The legislation does not address this unique scenario, nor have counsel identified
any jurisprudence upon which the court might draw guidance.
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111
I am of the view that this issue is one of weight rather than admissibility. Again, these affidavits are not offered for the
truth of their contents. There is no question that the evidence they contain is relevant for the purposes of context, determining
the nature, scope and timing of key events in the CF Action and to respond to the plaintiffs' evidence on the issue of causation.
There is also no question that a great deal of the information they contain is before me, without objection and relied upon by
both parties, in the transcript of the Director's submissions from the ex parte hearing and in the reasons for judgment of Justice
Meyers on the with-notice hearing.
112 As well, I also note that it is not only the defendant that seeks to rely on certain aspects of these affidavits. The plaintiffs
do as well.
113 For example, the plaintiffs specifically rely upon paragraph 40 of Corporal Johnson's affidavit. This affidavit was filed by
the Director in support of its ex parte interim preservation order application, and some of its contents the subject of submissions
by counsel for the Director at the hearing. Paragraph 40 was not referenced by counsel for the Director at the application.
114 At paragraph 40, Corporal Johnson deposes that Mr. Hobbs was found guilty of possession for the purposes of trafficking
and unlawfully producing marihuana and was sentenced to 30 months in a federal institution. This was an error, as the officer
neglected to include that this conviction was overturned on appeal and a new trial ordered. The plaintiffs rely on Corporal
Johnson's error as demonstrative of the causal link between Mr. Warner's communications and the CF Action (and the harm
caused by it) because Mr. Warner made the same error in the Police Tip.
115 As another example, the plaintiffs point to paragraph 7 of Corporal Laton's affidavit where he identifies that the RCMP
investigation arose from a tip from the BCSC in April 2018. The plaintiffs specifically identify this as part of the timeline of
events supportive of their theory of causation. This is the same paragraph the defendant highlights as supportive of his position
that causation has not been established.
116 I also note that Mr. Hobbs, in his affidavit filed in the within application, has specifically adopted the contents of his first
affidavit from the CF Action. In that affidavit, Mr. Hobbs responds to certain aspects of Corporal Johnson's affidavit. Those
portions of Corporal Johnson's affidavit are necessary for me to understand the context of Mr. Hobbs' evidence.
117
All of this to say that, despite the plaintiffs' objections to the admissibility of these affidavits, it seems clear that they
are relying on certain portions of them as well. It cannot be the case that the plaintiffs are permitted to introduce these matters,
introduce their own affidavits (which include responses to aspects of one of the affidavits at issue), rely upon certain discrete
aspects of the two affidavits at issue that may assist them on the issue of causation and then object to the admissibility of those
very affidavits when Mr. Warner seeks to put them before the court for complete context and as a response on the issue of
causation. In these circumstances, to not have all of the relevant context before the court would present a very one-sided picture
of the Director's allegations and responses to those allegations, to the prejudice of Mr. Warner.
118 Given the limited purpose for which they, along with all of the other materials from the CF Action, have been tendered
and the relevance of the affidavits to the issues at bar, it seems clear that the issue here really lies in the plaintiffs' alternative
argument - the weight to be given them.
119
The legislature intended for applications under the PPPA to be screening applications, decided on the basis of affidavit
evidence upon which the affiant could be subject to cross-examination outside of court, without leave of the court. The plaintiffs
asked the defendant to produce the officers for cross-examination before the hearing, but the officers declined for the reasons
I have explained.
120
The purpose of cross-examination is to test the deponent's credibility, the reliability of his or her evidence and to
elicit evidence that would assist in determining the issues material to the application. That the legislature intended for crossexamination under s. 9(5) to be focussed on issues material to the application is evident from the time restrictions it imposed.
While refusal to submit to cross-examination in other circumstances may lead to an inference that the affiant's evidence is
unreliable, the refusals of Corporal Laton and Corporal Johnson, in the unique circumstances of this application, does not lead
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to the same conclusion. These officers provided their evidence in the context of another case, where their criminal investigation
is ongoing. They did not prepare these affidavits for use in this application and I accept the explanation counsel has provided
that their refusal is grounded in the legitimate and necessary goal of protecting the integrity of their ongoing investigation.
121 That being said, the right to cross-examine affiants under s. 9(5) of the PPPA must be taken into account. While a refusal
to submit to cross-examination in these circumstances should not result in the affidavits being inadmissible, it should go to
weight. An application under s. 4 allows a defendant to have a proceeding dismissed before all of the evidence has been put
forward and before each party has presented a fully-developed case. In light of this and the procedure provided by s. 9(5), I am
of the view that where a party seeks to test an affidavit through cross-examination and is denied that opportunity, that untested
affidavit should be given less weight than one in which an affiant has undergone cross-examination.
122

Returning to the narrative.

123
On the same day the Director commenced the CF Action, he also applied, without notice, for an interim preservation
order pursuant to s. 9 of the CFA in respect of luxury properties, luxury vehicles and bank accounts owned by Mr. Hobbs and
Ms. Cheng. Referencing an ongoing "fairly sophisticated and large scale investor fraud" investigation by the RCMP's Federal
Serious Organized Crime Section ("FSOC"), counsel for the Director made submissions in favour of such an order in front of
Justice Power that same day.
124 Counsel for the Director described that the Director was seeking forfeiture of these assets on the basis that they were both
instruments and proceeds of the unlawful activities of possession of proceeds of crime, money laundering, committing fraud
over $5,000 and failure to declare taxable income. He summarized the basis for seeking the preservation order in these terms:
So the — the circumstance of the fraud though is — is somewhat complicated. Ms. Cheng and Mr. Hobbs have jointly
been the sole directors, shareholders, and officers of a number of companies. Those companies are all related companies.
They're engaged in the — the crypto-currency market. The principal company that has been engaged in this fraud has
been Vanbex Brew Inc. This is set out in the affidavit of — of Mr. — of Corporal Johnson at paragraph 15, that's Tab 2
of the chambers record.
And what Vanbex is — is some sort of a crypto-currency firm where it has a bunch of different companies, Etherparty, it
has Vanbex Labs, Inc., Genesis Ventures. And essentially, what it did is — it's akin to a securities initial public offering.
In the crypto-currency world, it's referred to as an initial coin offering, sort of, capitalizing on the bitcoin piece. And what
they did is they engaged upon this initial coin offering and launched a crypto-currency coin called the "Fuel Token". This
is paragraph 210 of Corporal Johnson's affidavit.
They marketed and promoted the sale of this token and generated sales, and therefore, revenue for Vanbex which the
Director alleges they converted into their personal properties, both the real estate, the vehicles, and the bank account. And
this fuel token was effectively marketed as a security, but it is not regulated by the BC Securities Commission because it's
not a security. It's just akin to it given the nature of crypto-currency.
Paragraph 21 of the affidavit, Corporal [Johnson] deposes to Vanbex, in fact, never launching this smart contract system
which included this fuel token and indicating that it raised millions of dollars over the course of several months in 2017.
In fact, if you look further down the affidavit at paragraph 24, the way the fundraising model worked, there is an initial
presale of these fuel tokens. That raised in September of 2017 about $25 million USD. The effect of this, of course, was
that, ultimately, in paragraph 32 of the au — of the officer's affidavit sets this out — a summary, about 30 to $50 million
was raised in this initial coin offering.
But concurrent with this Mr. Hobbs and Ms. Cheng did the following things: They purchased the subject property, the
townhouse, which is presently listed for over $7 million. They purchased it for $4.1 million. They purchased this 2017
Range Rover which is the subject of — a claim by the Director. They also purchased real property on Bay Street for
just under $4 million in cash. Leased — that's not, obviously, the subject of the Director's claim because it's outside the
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provincial jurisdiction. They leased a 2018 Lamborghini for — with a $500,000 value. They purchased the 2018 Range
Rover.
And then there's a significant history within the BC Lottery's Commission of gambling. And in fact, Mr. Hobbs was denied
access to — to gambling as a consequence of the nature of his gambling activities. And again, I will take Your Ladyship
to the evidence with respect to that. He was, ultimately, put on a watch list from the BC Lottery's Commission and, as I
say, denied access. Paragraph 34 of the affidavit of Corporal Johnson deposes to that taking place on November 27 th of
2017. And that was predicated upon a period of just about seven months or so, between September of 2016 and March of
2018 where casino disbursements for Mr. Hobbs totalled just shy of $2 million.
Ultimately, the FIN — the FINTRAC is a — the financial tracking and organization that takes a look at how money
laundering — or it identified potential money laundering activities. There are FINTRAC reports that are attached here.
And I'll — if you're agreeable, I'll walk with Your Ladyship through the evidence of the corporal and then we can take
a look through the FINTRAC reporting.
What it will show, essentially, is that Vanbex Group — I'm just generally describing all of these companies that were
engaged as part of — what we say is this — this fraud, raised funds. Funds were deposited directly into Vanbex accounts,
but also directly into Mr. Hobbs' accounts on account of this fundraising ISO, the initial coin offering for the fuel token and
so on. So the — the fundamental claim of the Director, of course, is that they have misappropriated these funds. They've
perpetrated a fraud upon all these investors and they've done so for their own personal benefit gaining these various assets.
And concurrent with that, they've been engaged in a — well, it's only Mr. Hobbs whose been found in the casinos who's
been engaged in this high-risk gambling.
125
Justice Power granted the order, with liberty to apply to set it aside on 48 hours notice (the "Ex Parte Order"). Justice
Power was not called upon to make any findings of fact or make any determinations on the merits. She needed only to be
satisfied of the low threshold questions set out in the legislation.
126 Later, by consent, the Ex-Parte Order was extended until the Director's with-notice application for an interim preservation
order under s. 8 of the CFA could be brought and determined.
127

News about the CF Action broke on April 1, 2019.

128 The Vancouver Sun ran an article entitled "Civil Forfeiture Office Seeks Assets Linked to Alleged $30 Million CryptoCurrency Scam". The article identified Mr. Hobbs and Ms. Cheng as the subjects of the lawsuit and outlined some of the
details alleged by the Director's pleadings. Among those details, the article reported that Mr. Hobbs and Ms. Cheng (and their
companies) were the subject of an RCMP FSOC investigation, as well as a CRA investigation. The article further outlined that
the Director alleged that their companies, Vanbex and Etherparty Smart Contracts Inc.:
. . . launched a crypto-currency coin called a FUEL token for which they raised money from investors by 'deceit, falsehood
or fraudulent means' . . . they raised more than $30 million by falsely representing corporate investment opportunities . . .
knowing that they did not intend to use the invested funds to develop products they were marketing but rather with intention
to misappropriate the corporately invested funds raised for their own personal benefit.
129
The Vancouver Sun article also discussed the assets alleged to be proceeds of crime (a Coal Harbour townhouse
purchased by Mr. Hobbs and Ms. Cheng for $4.1 million in cash, two Range Rover SUVs and funds in a bank account), as well
as allegations that Mr. Hobbs used misappropriated funds to buy a Bay Street apartment in Toronto for just under $3.74 million,
to purchase a three-year lease for a luxury vehicle and to gamble $1.82 million between late 2016 and March 2018. The article
went on to outline the Director's further allegations that Mr. Hobbs and Ms. Cheng began to liquidate their assets when they
learned of the investigation. It also outlined Mr. Hobbs' criminal history.
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130
Also on April 1, 2019, Business in Vancouver ran an article entitled "Company Behind Canada's Largest CryptoCurrency Offering Hit by Fraud Allegations". The articled outlined some of the same details as above. In the article synopsis,
the author wrote:
What Happened: Court documents alleged that money from up to $33 million raised in Canada's crypto-currency offering
was fraudulently used to finance gambling, the lease of a Lamborghini and the purchase of multimillion dollar condos.
What it means: Investors lost millions of dollars by investing in a crypto currency that court documents say has become
virtually worthless.
131
This article also discussed Ms. Cheng's and Mr. Hobbs' denials of the charges and that they attributed the false claims
against them to a "former contractor".
132
On or about April 2, 2019, Vanbex issued a news release on the Etherparty sub-Reddit entitled an "Official Response
to Civil Claims". It reads, in part:
Recently, a disgruntled former worker for Vanbex has made false, damaging claims against the company and its founders,
justifiably, several government agencies have been required to investigate. We support these investigations, and have
been fully cooperating with their representatives for several months now. We will continue to do so until they reach their
conclusion.
...
The core allegation is that Vanbex's business is a fraud - a shell company with no real product under development. This is
completely untrue, and an insult to the hard work of the software developers, marketing experts, and other professionals
who are working hard to build the future of blockchain, each and every day. It is completely inconsistent with ascertainable
facts.
...
133

Mr. Hobbs and Ms. Cheng filed their application to set aside the Ex Parte Order on April 29, 2019.

134
The plaintiffs commenced the within defamation action against Mr. Warner on May 1, 2019. That same day, Vanbex
issued a news release about the within action, which was shared on social media and crypto-currency industry websites. Through
at least one online news story, the reader could access the publicly available Notice of Civil Claim through a hyperlinked word
"lawsuit" in the first line of the news release. The news release places the blame for the CF Action, at least in "large part",
on Mr. Warner's Police Tip.
135

Mr. Warner filed his application seeking dismissal of the within action under s. 4 of the PPPA on May 14, 2019.

136 Meanwhile, the litigation in the CF Action continued. The Director's with-notice application for an interim preservation
order and Mr. Hobbs' and Ms. Chengs' application to set aside the Ex Parte Order was heard by Justice Myers on May 30
and 31, 2019.
137
In reasons delivered on June 19, 2019, Justice Myers granted the interim preservation order and dismissed Mr. Hobbs'
and Ms. Cheng's application to set aside the Ex-Parte Order. In so doing, the court found the Director had established a serious
case to be tried and that the defendants had not shown that it was clearly not in the interests of justice to continue the interim
preservation order. In his analysis, Justice Myers was clear that he was conducting only a preliminary review of the merits of
the case and was not engaging in an exercise of preferring evidence or making findings of fact.
138
In considering whether the Director had established a serious question to be tried, Justice Myers summarized the
Director's allegations and position as put forward at the hearing in the following terms:
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[13] Mr. Hobbs and Ms. Cheng are the principals of Vanbex Group Inc.("Vanbex") and Vanbex Labs Inc. (formerly known
as Etherparty Smart Contracts Inc.) Vanbex conducts business under Etherparty, Vanbex Ventures Inc., Vanbex Cares
Foundation, Genisys Ventures Inc., and Vanbex Labs Inc.
[14] In September and October 2017, Vanbex launched a cryptocurrency coin called the FUEL token and sold it to the
public through an Initial Coin Offering ("ICO"). The ICO generated in excess of US$30 million. The public paid for their
FUEL tokens largely by Bitcoin.
[15] Stating it at its most general level, the Director claims that the defendants, through Vanbex, marketed the sale of the
tokens, generated revenue for Vanbex, and then converted this directly to their personal bank accounts. They then used the
funds to buy personal assets including a condominium in Toronto and two high-end cars.
[16] The Director alleges the following offences:
a) Fraud over $5,000 contrary to s. 380(1) of the Criminal Code, R.S.C. 1985, c. C-46;
b) Affecting market price of anything offered for sale to the public contrary to s. 380(2) of the Criminal Code;
c) Failure to declare taxable income contrary to the Income Tax Act, R.S.C., 1985, c. 1 (5th Supp.); and
d) Laundering the proceeds of crime contrary to s. 462.31 of the Criminal Code.
[17] The alleged fraudulent acts involve the marketing and sale of the tokens (which I will refer to as the "front-end" of
the alleged wrongs) and the siphoning of cash from the company to the personal benefit of Hobbs and Chen (which I will
refer to as the "back-end"). The use of the funds is also the subject of the alleged Income Tax Act offence. At the hearing
in front of me, the Director focussed on back end. I will deal with that first.
[18] The RCMP investigation disclosed a series of transactions in which Bitcoin was converted by Etherparty into U.S.
currency through a US cryptocurrency company, Cumberland Mining and Minerals, LLC, and then money was transferred
by Etherparty to Hobbs and Cheng. For example:
a. August 17, 2017 Etherparty Inc. received its first ICO pre-sale contribution reported to FINTRAC (Exhibit "B"
page 36);
b. August 21, 2017 Etherparty Inc. received US$200,000 from Cumberland (Exhibit "B" page 36);
c. August 29, 2017 Etherparty Inc. received US$500,341 from Cumberland (Exhibit "B" page 36);
d. September 1, 2017 Etherparty Inc. received US$1,000,000 from Cumberland (Exhibit "B" page 36);
e. October 10, 2017 Mr. Hobbs received US$200,000 from Cumberland (Exhibit "B" page 10);
f. November 21, 2017 Mr. Hobbs received US$150,000 from Cumberland (Exhibit "B" page 10);
g. November 27, 2017 Mr. Hobbs received US$500,000 from Cumberland (Exhibit "B" page 10);
h. November 30, 2017 Etherparty Inc. received $500,000 from Cumberland (Exhibit "B" page 36);
i. December 1, 2017 Mr. Hobbs received US$500,000 from Cumberland (Exhibit "B" page 10); and
j. December 4, 2017 Mr. Hobbs received US$2,000,000 from Cumberland (Exhibit "B" page 10).
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[19] In December 8, 2017 Hobbs and Cheng purchased the Real Property (a condominium in Coal Harbour) for CDN
$4.1 million in cash. The day prior to that, Hobbs withdrew over $4.1 million of the Cumberland transactions from his
personal accounts.
[20] At the same time and shortly after, Mr. Hobbs made the following purchases:
a) On or about February 16, 2018 Mr. Hobbs purchased a 2017 Range Rover SV with an estimated retail value of
CDN$178,703 to CDN$187,089 (one of the Vehicles referred to in the style of cause);
b) On March 2, 2018 Mr. Hobbs purchased real property at 5204 — 311 Bay Street, Toronto, Ontario for CDN
$3,738,053 in cash; and
c) On or about April 21, 2018 Mr. Hobbs purchased a 2018 Range Rover with an estimated retail value of $122,935
to $129,485 (the other Vehicle referred to in the style of cause).
[21] A mortgage was registered on the Bay Street property in the amount of CDN$2,250,000 on February 25, 2019. Mr.
Hobbs and Ms. Cheng also mortgaged the Real Property on December 20, 2018. The Director draws the inference that
some or all of the proceeds of these financings form the Bank Funds held at the Bank of Montreal, which are captured
by the current IPO. I draw the same inference.
[22] The RCMP investigator deposes that Mr. Hobbs apparently had no substantial wealth or assets prior to the ICO. As
of September 29, 2017 Mr. Hobbs had only CDN$15,122.99 in his personal bank accounts. Ms. Cheng does not appear to
have any active personal Canadian bank accounts. Mr. Hobbs lives in a residence owned by Ms. Cheng's parents.
[23] Section 380 of the Criminal Code sets out the offence of fraud:
380(1) Every one who, by deceit, falsehood or other fraudulent means, whether or not it is a false pretence within
the meaning of this Act, defrauds the public or any person, whether ascertained or not, of any property, money or
valuable security or any service,
(a) is guilty of an indictable offence and liable to a term of imprisonment not exceeding fourteen years, where
the subject-matter of the offence is a testamentary instrument or the value of the subject-matter of the offence
exceeds five thousand dollars [ . . . ]
[Emphasis added.]
[24] The Director relies on fraud by "other fraudulent means". He argues that the taking of funds from the company was
done without authorisation and for no proper corporate purpose. He relies on R v. Zlatic, [1993] 2 S.C.R. 29, which dealt
with this aspect of fraud. The court noted (cited to 1993 CarswellQue 6):
Fraud by "Other Fraudulent Means"
18 . . . Most frauds continue to involve either deceit or falsehood. As is pointed out in Théroux, proof of deceit or
falsehood is sufficient to establish the actus reus of fraud; no further proof of dishonest action is needed. However, the
third category of "other fraudulent means" has been used to support convictions in a number of situations where deceit
or falsehood cannot be shown. These situations include, to date, the use of corporate funds for personal purposes, nondisclosure of important facts, exploiting the weakness of another, unauthorized diversion of funds, and unauthorized
arrogation of funds or property. [citations eliminated]
19 The fundamental question in determining the actus reus of fraud within the third head of the offence of fraud is
whether the means to the alleged fraud can properly be stigmatized as dishonest: Olan, supra. In determining this, one
applies a standard of the reasonable person. Would the reasonable person stigmatize what was done as dishonest? . . .
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21 Appellate courts have followed the same approach, asking whether the diversion of funds at issue could reasonably
be thought to serve personal rather than bona fide business ends . . . .
...
[29] Turning back to the substance of the alleged offence of fraud by other fraudulent means, the Director argues that
the unauthorised taking of funds from the company in and of itself amounted to fraud. As mentioned in Zlatic, the taking
of funds without a proper corporate purpose can constitute fraud by dishonest means. The unusual feature of this case is
that the defendants owned the shares of the company, which was a private corporation. The Director goes further: he also
argues that the purchasers of the tokens had an expectation that the purchase funds would be used for bone fide corporate
purposes. He notes the following statement from the white paper, which was used to promote the ICO:
The ICO will allow us to hire new talent, pay for marketing, as well as for business and product development so that
we can be the first to market with a smart contract platform that anyone can use.
139

Justice Myers summarized the position of Mr. Hobbs and Ms. Cheng as put forward at the hearing in the following terms:
[25] The defendants argue that the evidence is entirely speculative. It is true that the evidence is circumstantial, but the
courts are permitted to draw inferences and this is especially so with respect to an ITO that is determined on the low
standard of an arguable case.
[26] Given the timing of the various transfers and the amounts involved it is reasonable to draw the inference that the funds
that made their way to Hobbs and Cheng came from the coin offering and the company and that the funds were used to
purchase the assets sought to be attached. With resect to taking the funds without authorisation, the former CFO stated that
he discovered the funds had been withdrawn and he booked it as a shareholder's loan. The defendants argue that lends the
transaction some legitimacy. However, an ex post facto accounting treatment is not an authorisation.
[27] Hobbs and Cheng swore affidavits. They did not attempt to explain the source of the funds or offer evidence that
the corporation authorised their withdrawal. However, they did make broad denials of having committed any fraud or of
misusing corporate funds.
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After consideration of the jurisprudence and the evidence described above, the court concluded that the Director had
made out a serious case to be tried for fraud by other means, and had also made out a serious case to be tried that the assets
sought to be preserved by the application are the proceeds of that alleged crime: para. 31.
141
Justice Myers then turned to consider the interests of justice aspect of the test for an interim preservation order. He
noted that the thrust of the defendants' oral submissions on this topic focussed on their allegation that the Director had failed to
make full and frank disclosure at the ex-parte hearing. Mr. Hobbs and Ms. Cheng argued that Justice Power was misled about,
among other things, Mr. Hobbs' criminal record because the affidavit that had been filed in support of the application referred to
a drug conviction, but failed to mention that the conviction had been overturned on appeal. They also argued that the Director's
pleadings inaccurately referred to Vanbex as a shell company. Justice Myers found the former to be an honest mistake (the
officer provided an affidavit to that effect). With respect to the latter, he found that the duty of full and frank disclosure does
not extend to pleadings and that, in any event, the case before Justice Power on the ex-parte hearing was not presented on the
basis that Vanbex was a shell company.
142
Although Justice Myers found that disclosure at the ex-parte hearing was not perfect, he ultimately concluded that the
defendants had failed to demonstrate that the seizure is clearly not within the interests of justice: para. 62. Again, as the plaintiffs
emphasize, Justice Myers was not called upon to make any findings of fact or decide the issues in the CF Action. There are
no conclusions to be drawn from the continuation of the interim preservation order other than that the Director demonstrated
a low threshold of a case to be tried and the defendants were not able to meet the hurdle of demonstrating that it was clearly
not in the interest of justice.
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I heard Mr. Warner's application to dismiss the within action over six days in July and August 2019.

ANALYSIS
The Threshold Hurdle
144
The expressions at issue in this proceeding involve Mr. Warner's communication of information about suspected
criminal activity to law enforcement personnel. The plaintiffs appropriately concede that the defendant has established that this
proceeding involves expressions made by the defendant that relate to a matter of public interest.
145
The Police Tip and Mr. Warner's later statements to BCSC/RCMP investigators are expressions because they were
communications directed to law enforcement. They are expressions that relate to matters of public interest because they were
about a suspected crime or crimes.
146
I agree with the defendant's submission that communications about suspected crimes should, like matters such as the
operation of the courts and government affairs, inevitably be characterized as matters relating to the public interest. However,
even if such a characterization should not be inevitable, I am of the view that the content of Mr. Warner's expressions, as they
relate to suspicions of drug crime and money laundering in the crypto-currency industry, makes them matters relating to the
public interest.
147

Now that the defendant has cleared the threshold hurdle, the onus shifts to the plaintiffs.

The Merits-Based Hurdle
148
Again, the merits-based hurdle has two aspects. The plaintiff must establish that there are grounds to believe the
proceedings have substantial merit and must establish that there are grounds to believe the defendant has no valid defence.
Grounds to Believe the Proceedings Have Substantial Merit
149 The plaintiffs are required to establish reasonable grounds to believe there is substantial merit on the three main elements
of the test for defamation:
1. that the impugned words were defamatory, in the sense that they would tend to lower the plaintiffs' reputations in the
eyes of a reasonable person;
2. that the words in fact referred to the plaintiffs; and
3. that the words were published, meaning that they were communicated to at least one person other than the plaintiffs.
Grant at para. 28
150 As many authorities recognize, the establishment of these criteria is not an onerous task and most defamation cases tend
to focus on defences. Before consideration of any defences, I am satisfied the plaintiffs have established reasonable grounds
to believe the proceeding has substantial merit. In other words, before consideration of any defences, I am satisfied that they
have established a legally tenable claim supported by evidence, which could lead a reasonable trier to conclude that the claim
has a real chance of success.
151

First, I am satisfied that the plaintiffs have established reasonable grounds to believe the impugned words are defamatory.

152 The test for whether an expression is defamatory is objective. An expression will be defamatory when it has the tendency
to lower a person's reputation in the estimation of ordinary, reasonable members of society generally, or to expose a person to
hatred, contempt or ridicule: Cherneskey v. Armadale Publishers Ltd., [1979] 1 S.C.R. 1067 (S.C.C.) at 1079. Several authorities
have recognized that expressions alleging, even by implication or insinuation, criminal conduct are "extremely serious and
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damaging to a person's reputation" and are defamatory: Mann v. I.A.M. & A.W., 2012 BCSC 181 (B.C. S.C.) at para. 73. The
expressions in this case would fall into such a category.
153
With regard to the second part of the test for defamation — that the words referred to the plaintiffs — Mr. Warner
concedes that Mr. Hobbs and Vanbex have established reasonable grounds to believe there is substantial merit that the words
in the expressions in fact referred to them, but he makes no such concession with respect to Ms. Cheng.
154
Mr. Warner submits that the Police Tip does not refer to Ms. Cheng, either directly by name or even by implication.
He argues that she has failed to adduce any evidence that could show any alleged defamatory statements made by him actually
referred to her or that an ordinary person would understand the expressions referred to her. Further, Mr. Warner says that Mr.
Hobbs' evidence on this topic is inadmissible as it is "unsupported opinion that anyone would automatically assume Ms. Cheng
was implicated in potentially criminal activity by him and/or Vanbex".
155
Ms. Cheng takes the position that there is admissible evidence in the record from which a reasonable person could
conclude there are reasonable grounds to believe the expressions at issue concern her. She points to evidence contained in Mr.
Hobbs' affidavit that she and Mr. Hobbs have run Vanbex together since 2015, that they are the officers, directors and sole
shareholders and are, in effect, the operating minds of the company. She also points to Mr. Warner's own description of Vanbex
when interviewed by a representative of the BCSC where he referred to Vanbex as their [Hobbs and Cheng's] "alter-ego".
156
A defamatory statement is required to refer to - or be published of and concerning - the plaintiff. The question is
considered from the perspective of the ordinary person. A statement that does not refer to a plaintiff by name will still meet
this requirement if it may reasonably be found to refer to the plaintiff in light of the surrounding circumstances. A plaintiff
must establish that the statement would lead reasonable people acquainted with the plaintiff to the conclusion that the statement
refers to the plaintiff: Mainstream Canada v. Staniford, 2012 BCSC 1433 (B.C. S.C.) at paras. 124-125; rev'd on other grounds,
2013 BCCA 341 (B.C. C.A.) .
157
As well, in some circumstances, defamatory statements about a group may be defamatory of the group's individual
members, even though they are not identified by name. The question remains whether the expression at issue about a group
could reasonably be found to be defamatory of individual members of the group: Butler v. Southam Inc., 2001 NSCA 121 (N.S.
C.A.) at paras. 49 and 53. In Bou Malhab c. Diffusion Métromédia CMR inc., 2011 SCC 9 (S.C.C.), Deschamps, J. (for the
majority) provided guidance on this issue by outlining a number of factors for courts to consider. Justice Adair summarized
these factors in Mainstream Canada at para. 128 as follows:
[128] The factors described by Deschamps J. are as follows (see Bou Malhab, at paras. 58-78): (a) the size of the group;
(b) the nature of the group; (c) the plaintiff's relationship with the group; (d) the real target of the defamation; (e) the
seriousness of the allegations; (f) the plausibility of the comments; and (g) extrinsic factors. The list is not exhaustive, and
no one factor is determinative on its own.
158
As with all aspects of this application, it is important to remember that this is not a trial. It is a screening process. I
am satisfied that there is evidence in the record before me that would lead a reasonable person acquainted with Ms. Cheng to
the conclusion that the expressions at issue refer to Ms. Cheng. In other words, I am satisfied that the expressions at issue may
reasonably be found to refer to Ms. Cheng in light of the surrounding circumstances.
159 Mr. Warner's allegations of criminal activity were directed at Mr. Hobbs and at Vanbex. Since 2015, Mr. Hobbs and Ms.
Cheng ran Vanbex together. They were its officers, directors and majority shareholders at the relevant times. In other words,
the group running Vanbex was very small. Mr. Warner had a close, albeit brief, relationship with the group, as he worked at
the company for a time. When he describes his suspicion that Vanbex may be a shell company used for illegal purposes, it is
reasonable to conclude that he was targeting the people running the company — not only Mr. Hobbs, but Ms. Cheng as well.
As a person who worked there, Mr. Warner had knowledge of the structure of the company at the time he provided information
alleging potential criminality. Indeed, in his later statements to the BCSC and RCMP, Mr. Warner specifically referred to Ms.
Cheng and Mr. Hobbs having an equal ownership in the company and sharing the business of running its day-to-day operations.
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In these circumstances, I am satisfied that the expressions complained of could reasonably be seen to be of and concerning not
only Mr. Hobbs and Vanbex, but Ms. Cheng as well. Those expressions would tend to lower all of the plaintiffs' personal and
corporate reputations in the eyes of a reasonable person.
160
Overall, on the second aspect of the test, I am satisfied that all three plaintiffs have established reasonable grounds to
believe there is substantial merit that the words in the expressions in fact referred to them.
161
With regard to the third aspect of the defamation test, the defendant appropriately concedes that the plaintiffs have
established there are reasonable grounds to believe the Police Tip and later statements made to and recorded by representatives
of the BCSC and the RCMP were "published".
162 Overall, I am satisfied the plaintiffs have discharged their burden on the first part of the merits-based hurdle. They have
demonstrated that their claim is legally tenable and that it is supported by evidence that could reasonably lead a trier to conclude
that their claim against Mr. Warner, before consideration of any defences, has a real chance of success.
163

The next step is, of course, to consider defences.

Grounds to Believe the Defendant Has No Valid Defence
164
This step drew much of counsel's focus. Again, it requires the plaintiffs to satisfy the court that there are reasonable
grounds to believe the defendant has no valid defences.
165
In defamation actions, the expressions alleged to be defamatory are presumed to be false and the burden is on the
defendant to either show that the statements were true or that a defence, such as qualified privilege, applies: R. v. Dhillon, 2014
BCSC 1986 (B.C. S.C.) at para. 18.
166
Although the plaintiffs bear the ultimate burden on this part of the test, Mr. Warner first bears an evidentiary burden to
advance any proposed defences. He has not filed a Response to Civil Claim, so it is through his application materials that he
has put two defences "in play" - the statutory prohibition against civil liability for police informants created by s. 462.47 of the
Criminal Code of Canada, R.S.C., 1985, c. C-46, and the defence of qualified privilege.
167 For the purposes of this application, I will consider only the latter of these. Section 462.47 of the Criminal Code has not
been considered in the civil context as a defence to defamation, so Mr. Warner's argument is a novel one. Given the absence of
any developed or meaningful submissions on its application to this case, it would be imprudent to consider it here. As counsel's
focus was firmly on the defence of qualified privilege, so too will be the court's.
168
The British Columbia Court of Appeal recently discussed the defence of qualified privilege in the context of a police
complaint in Caron v. A (Litigation guardian of), 2015 BCCA 47 (B.C. C.A.). The Court held:
[15] Qualified privilege applies when there is a "duty, legal, social or moral, to publish the matter complained of to persons
with a corresponding duty or interest to receive it": Pressler v. Lethbridge (2000), 86 B.C.L.R. (3d) 257 at 296 (C.A). The
legal effect of the defence of qualified privilege is to "rebut the inference, which normally arises from the publication of
defamatory words, that they were spoken with malice . . . However, the privilege is not absolute and can be defeated if
the dominant motive for publishing the statement is actual or express malice": Hill v. Church of Scientology of Toronto,
[1995] 2 S.C.R. 1130 at para. 144. In short, where there is a public or shared interest in support of the statement both being
made and received, a defendant cannot be held to have defamed a plaintiff unless the plaintiff can show that the defendant
made the alleged publication for a malicious purpose.
169 I am satisfied that there are grounds to believe that the expressions at issue were made on occasions of qualified privilege.
The plaintiffs do not argue otherwise, but say that the privilege is defeated in this case because they have established reasonable
grounds to believe that Mr. Warner made the publication for a malicious purpose.
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170
"Malice" in this context means much more than having negative feelings or animosity toward a person. Our Court of
Appeal discussed the elements of malice in this context in Smith v. Cross, 2009 BCCA 529 (B.C. C.A.):
[30] The defence of qualified privilege can be defeated by a finding of malice on the part of the defendant or by a finding
that the limits of the privilege were exceeded. Malice in this sense is also called "express malice" or "malice in fact"
to differentiate it from the legal malice assumed by the very publication of defamatory comments (Brown, The Law of
Defamation in Canada, looseleaf, 2nd ed. (Toronto: Carswell, 1999 at 16.2(1))).
...
[32] The term "malice" is more expansive than the everyday meaning of a desire to harm another. Brown at 16.3(2) suggests
the alternate language of "bad faith". This Court summarized the definition in Creative Salmon at para. 37:
In Botiuk at para. 79, malice was defined to include "ill will" and "any indirect motive which conflicts with the sense
of duty created by the occasion [in the case of qualified privilege]". The definition of malice stated by Mr. Justice
Dickson in Cherneskey at 1099, and adopted by Mr. Justice LeBel in WIC Radio at para. 102, includes "spite or ill
will" and "any indirect motive or ulterior purpose".
[33] The Supreme Court of Canada summarized the law of malice and qualified privilege in Hill v. Church of Scientology
of Toronto, [1995] 2 S.C.R. 1130, 126 D.L.R. (4th) 129 at para. 145:
Malice is commonly understood, in the popular sense, as spite or ill-will. However, it also includes, as Dickson J. (as
he then was) pointed out in dissent in Cherneskey, supra, at p. 1099, "any indirect motive or ulterior purpose" that
conflicts with the sense of duty or the mutual interest which the occasion created. See, also, Taylor v. Despard, [1956]
O.R. 963 (C.A.). Malice may also be established by showing that the defendant spoke dishonestly, or in knowing
or reckless disregard for the truth. See McLoughlin, supra, at pp. 323-24, and Netupsky v. Craig, [1973] S.C.R. 55,
at pp. 61-62.
[34] In Canadian Libel and Slander Actions (Toronto: Irwin Law, 2004) at 299, R.D. McConchie and D.A. Potts reduce
this statement to a helpful framework for the categories under which a finding of malice can be made. A defendant is
actuated by malice if he or she publishes the comment:
i) Knowing it was false; or
ii) With reckless indifference whether it is true or false; or
iii) For the dominant purpose of injuring the plaintiff because of spite or animosity; or
iv) For some other dominant purpose which is improper or indirect, or also, if the occasion is privileged, for a dominant
purpose not related to the occasion.
More than one finding can be present in a given case (McConchie and Potts at 299).
171 Evidence of malice may be extrinsic (evidence other than the statements from which improper motive can be inferred) or
intrinsic (found within the defamatory expressions themselves). When considering extrinsic evidence said to relate to malice,
the court may look at conduct of the defendant throughout the course of events both before and after the defamatory publication,
including:
a) his or her relationship with the plaintiff;
b) personal motivation;
c) the emotional state in which the publication was made;
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d) any repetition or republication of the same or comparable defamatory remarks;
e) the circumstances surrounding the investigation into or verification of the accuracy of the charges;
f) the conduct of the defence to the action; and
g) whether there has been a correction of charges that have later been found to be false.
Wang v. British Columbia Medical Assn., 2011 BCSC 1658 (B.C. S.C.) at para. 32, citing Raymond E. Brown, Brown on
Defamation: Canada, United Kingdom, Australia, New Zealand, United States, 2d ed. (Toronto: Thomson Rueters Canada
Limited, 1999), ch. 16 at 86 to 89.
172
The plaintiffs submit that they have led evidence upon which a trier of fact could infer that Mr. Warner was actuated
by malice when he sent the Police Tip and later provided information to the BCSC and RCMP. Specifically, at para. 109 of the
written submissions of Vanbex and Mr. Hobbs, they point to the following:
109. In the present case, the Plaintiffs have led evidence upon which a trier of fact could infer that Mr. Warner was actuated
by malice when he made his reports to the VPD and RCMP, including:
(a) Mr. Warner ceased working for Vanbex due to a fee dispute and following a heated discussion with Mr. Hobbs,
from which Mr. Warner seems to believe Mr. Hobbs threatened his livelihood (which is denied);
(b) After Mr. Warner left Vanbex, he sued Vanbex and received only the amount Mr. Hobbs said he would pay once
properly invoiced. Mr. Warner lost on his other claims;
(c) Mr. Warner did not raise any concerns with anyone at Vanbex, or with the VPD or RCMP, until after he did not
receive the amount he claimed at an unsuccessful conference of his Small Claim proceeding;
(d) The VPD email goes well beyond what a "concerned citizen" acting reasonably would do, with unfounded
speculation that the Plaintiffs were involved in money laundering, the illegal drug trade, or both;
(e) in Mr. Warner's email to the VPD, he did not include a copy of the Nova Scotia Court of Appeal decision
overturning one of Mr. Hobbs' criminal convictions, despite the decision being available on CanLll;
Warner Cross (August 2, 2019) at p. 34, lines 13-47 and p. 37, lines 9-41.
(f) Contrary to Mr. Warner's claim that he made his report to the VPD as a concerned citizen, in the face of the
VPD's decision to discontinue any investigation, he continued publishing the impugned statements, including the BC
Securities Commission, the RCMP, members of the media; the Attorney General, David Eby; University of British
Columbia professors; a former customer of Vanbex, Elev3n; former employees of Vanbex; and recruiter used by
Vanbex in the past.
Warner Cross (August 2, 2019) at p.1, lines 37-43; p. 3, lines 2-25; p. 4, lines 11-35; p. 5, lines 1-4; p. 8, lines
14 to p. 10, line 29.
(g) Mr. Warner repeated many of his claims about the Plaintiffs to the BCSC and RCMP shortly after the conclusion
of his civil trial at which he was largely unsuccessful.
(h) Mr. Warner assisted a former customer of Vanbex in filing a civil claim against Vanbex.
Warner Cross (August 2, 2019) at p. 5, line 40 to p. 6, line 9.
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(i) Mr. Warner routinely searches Court Services Online for cases involving Vanbex or Mr. Hobbs, [then] reaches out
to parties adverse in interest to the Plaintiffs;
Warner Cross (August 2, 2019) at p. 22, lines 33-39, p. 23, lines 32-34.
(j) In making his statements to the VPD and RCMP, Mr. Warner intentionally left out key information that would
have explained or put into context some of his assertions. For example, Mr. Warner did not tell the VPD and RCMP:
(i) he was initially hired as a senior software developer specifically to develop a proof of concept for one new
product;
Wotherspoon Cross (July 16, 2019) at Q. 189-190.—Warner Cross (July 17, 2019) at Q. 375-384
(ii) he was not hired to manage personnel;
Hobbs Affidavit at para. 17 and Exhibit A.
(iii) he was not involved in the accounting or finances of the business.
Wotherspoon Cross (July 16, 2019) at Q. 160-170.
(iv) he was hired as a contractor and knew that the practice of a company providing a computer or him using
his own varied;
Wotherspoon Cross (July 16, 2019) at Q. 94.
(v) that Mr. Hobbs and Ms. Cheng had personally invested a lot of money in the business;
Wotherspoon Cross (July 16, 2019) at Q. 157-158.
(vi) that the reason the Plaintiffs had not paid Mr. Warner's last invoice was because there was a dispute between
the parties regarding how much Mr. Warner was owed, and that there was an ongoing civil action related to
that issue;
(vii) that the criminal charges Mr. Warner referred to in his email to the VPD dated back to 2005; and
Warner Cross (July 17, 2019) at Q. 330.
(viii)that Vanbex had physical offices with employees, including others working in development, and customers.
173
Ms. Cheng adopts these submissions and adds one further point. She submits that if a trial judge were to conclude
that Mr. Warner intentionally omitted information that Mr. Hobbs' 2009 conviction (leading to his 30 month jail sentence)
was overturned on appeal from his Police Tip, this could be seen as evidence of malice. She urges the court to disbelieve Mr.
Warner's explanation for omitting this information from the Police Tip and says it would be open to a trial a judge to find this
to be evidence of malice.
174
Mr. Warner submits that the plaintiffs have failed to adduce any evidence upon which a trier of fact could infer that he
was actuated by malice when he went to police. Mr. Warner deposed that he did not send the Police Tip out of malice toward
any of the plaintiffs, but rather because he was a concerned citizen interested in political and public issues, including issues
surrounding the international drug trade, money laundering in Canada and the cryptocurrency industry. He argues that the things
identified by the plaintiffs, when put in context of all of the information he provided to authorities, cannot reasonably support
even an inference of malice.
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This is one of those discrete areas of Mr. Warner's evidence where, viewed in the entirety of the material, I think a
reasonable trier of fact could not fully accept the evidence. Mr. Warner does seem to have a history of involving himself in
political and public issues as a concerned citizen, but it seems rather disingenuous to claim this was his only motivation here.
Mr. Warner was involved in a dispute with Vanbex at the time he sent the Police Tip. While I accept that his motivations came, in
part, from his sense of moral obligation, all of the surrounding circumstances suggest his motivations were also more personal
and more particularly motivated when it came to Vanbex and/or Mr. Hobbs.
176 In any event, the parties' debate on the topic of malice was vigorous, with each advocating for findings of fact supportive
of their positions. Were this a trial, I imagine the evidence related to this issue would occupy many days, with submissions
occupying many more. But, this is not a trial. It is a screening process. The court is not in a position to make findings of fact on
this contentious issue. To attempt to do so would require an impermissible "deep dive" into the merits of this case and would
necessarily involve rigorous assessments of credibility, which is simply not possible with the procedural tools provided by the
PPPA.
177
Section 4 of the PPPA is intended to be a judicial "triage device" to promote free expression on matters of public
interest by discouraging and reducing the risk that litigation would be used to unduly limit such expression. While the PPPA
requires the plaintiffs to be prepared from the filing of their claim to address its merits (and to demonstrate that the public
interest in vindicating that claim outweighs the public interest in protecting the defendant's freedom of expression), the nature
of the application itself inherently recognizes that the parties may not have yet fleshed out their cases.
178
Viewed in this way, two things must be highlighted. First, it is clear that in order to establish reasonable grounds to
believe the defence of qualified privilege would not succeed, the plaintiffs must do more than make mere allegations of malice.
Second, it is equally clear that the plaintiffs are not required to prove that Mr. Warner's asserted defences are doomed to fail.
They are only required to show that there are reasonable grounds to believe that the asserted defences would not succeed. This
is a low standard.
179
I am satisfied on the evidence adduced that the plaintiffs have not simply made bald assertions that Mr. Warner was
actuated by malice when he sent the Police Tip and later provided information to BCSC and RCMP investigators. Looking at
the application record through a reasonableness lens, I am satisfied a trier of fact could conclude that Mr. Warner was actuated
by malice when he sent the Police Tip and later communicated with the BCSC and RCMP and, therefore, that his defence of
qualified privilege would not succeed. Since this assessment is among those reasonably available on the record, the plaintiffs
have met their onus under s. 4(2)(a)(ii).
180 In reaching this conclusion, I wish to emphasize that I am making no comment about the strength of the parties' arguments
on this highly contentious topic. An assessment that a reasonable trier could conclude that Mr. Warner was not actuated by
malice is also among those reasonably available on the record.
181

Having met the merits-based hurdle, the plaintiffs now must meet the public interest hurdle.

The Public Interest Hurdle
182 The plaintiffs are required to satisfy the court that the harm they suffered, or may suffer, by the defendant's expressions
is serious enough that the public interest in continuing the proceeding outweighs the public interest in protecting the defendant's
expressions.
The Positions of the Parties
183
I will begin with the position of the plaintiffs. I will summarize their positions collectively, as counsel for Ms. Cheng
largely adopted the submissions of counsel for Mr. Hobbs and Vanbex. I will identify those discrete areas where submissions
related solely to the interests of Ms. Cheng or differed in some small way from the other plaintiffs, but for the most part, the
positions of all three plaintiffs aligned.

30

184
The plaintiffs begin by asking the court to conduct this balancing exercise in a purposive way. They ask that I keep
in mind that the PPPA was not intended to "legislate away" the law of defamation. It was intended to provide protection from
improper use of litigation to stifle public discussion on issues of public interest and not to protect false statements and statements
made with malice. Overall, they say their suit is not improper and that Mr. Warner's expressions are false and motived by malice.
They deserve no protection.
185
The plaintiffs argue that their action against Mr. Warner bears none of the hallmarks typical of SLAPP suits. There is
no evidence that they have used litigation or threats of litigation in the past to silence critics; rather, it is Mr. Warner who has
extensively litigated as a plaintiff in the past. There is no evidence of a power imbalance; rather, it is Mr. Warner who asserts
the plaintiffs will be unable to pay damages and costs. Their action was not commenced to punish Mr. Warner or stifle his right
to free speech; rather, they commenced the action solely to defend their reputations and livelihoods against Mr. Warner's false
claims. They emphasize that they have suffered more than minimal or nominal damages from his false allegations.
186
Moreover, the plaintiffs say that Mr. Warner's false and malicious statements are not the quality of expression that the
legislature intended to be protected by the PPPA. Here, they emphasize that Mr. Warner has not even suggested truth as a defence.
187
In the balancing exercise, the plaintiffs submit that they have established they have suffered serious harm as a result
of the defendant's expressions.
188
With respect to harm, they emphasize that it is not the court's function on this application to make findings in respect
of the plaintiffs' damages claim. Evidence of potential damages is sufficient. They highlight the authorities that support the
presumption of general damages in cases such as this, as well as Mr. Hobbs' affidavit evidence (paragraphs 73-81) where he
outlined the various aspects of their corporate and personal financial and reputational losses said to arise from Mr. Warner's
false allegations and the corresponding CF Action.
189
With respect to causation, Mr. Hobbs and Vanbex argue that there is evidence to show that Mr. Warner was the source
of the CF Action allegations. They point to the following evidence in support of their theory of causation:
1. In April 2017, Mr. Warner sent the Police Tip where he alleged, among other things, that Vanbex appeared to be a "shell
company". He provided publically available details about Mr. Hobbs' criminal history, but did not include that the 2009
conviction that led to Mr. Hobbs receiving a 30 month jail sentence had been overturned on appeal.
2. Mr. Warner subsequently submitted a tip to the BCSC. He also provided over 90 MB of documents about the plaintiffs
to the BCSC.
3. In early 2018, the BCSC submitted a tip to the RCMP about the plaintiffs.
4. In August 2018, Mr. Warner participated in an interview with the RCMP and BCSC where he repeated his belief that
Vanbex appeared to be a "shell company".
5. In March 2019, the Director commenced the CF Action on the basis of information provided by the RCMP. The plaintiffs
argue that the Director's pleadings allege things that are substantially the same as those alleged by Mr. Warner, including
that Vanbex was a "shell company" and that Mr. Hobbs and Ms. Cheng were engaged in illegal activities. Also like Mr.
Warner had done, Corporal Johnson filed an affidavit in the ex parte hearing that reported Mr. Hobbs' 2009 conviction and
30-month sentence, but failed to disclose that the conviction had been overturned on appeal.
6. The media reports on the CF Action involve some allegations that were initially made by Mr. Warner, including that
Vanbex was a shell company and engaged in illegal activities.
190
Ms. Cheng largely adopts these submissions, but takes a more nuanced stance on the causation issue. She submits
that there is evidence adduced at the hearing that supports a finding that Mr. Warner's statements to law enforcement are a
contributing cause of the CF Action, probably a substantial contributing cause, but in any event far in excess of de minimus.
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She recognizes that there is evidence in the CF Action that Mr. Warner did not provide, but argues "that says nothing about
whether he was involved in initiating the investigations". Ms. Cheng also points to some similarity of language between Mr.
Warner's expressions and the Director's pleadings ("shell company" and the identical error in Mr. Hobbs' criminal record made
by Corporal Johnson and Mr. Warner). That the Director later resiled from the "shell company" allegation and the officer
acknowledged his error demonstrates, she says, that these allegations originated with Mr. Warner.
191
Overall, the plaintiffs submit they have shown that the harm to them from these false allegations is sufficiently serious
that there is a strong public interest in allowing them the opportunity to protect their reputations and livelihoods through this
litigation.
192
The plaintiffs contrast what they say is the significant public interest in protecting their reputations and livelihoods
with what they argue is the low public interest in protecting Mr. Warner's expressions. When evaluating the public's interest in
protecting these particular expressions, they ask the court to consider the quality of the expression, Mr. Warner's motivation,
the negligible consequences of the claim to Mr. Warner and the absence of any evidence related to actual "libel chill".
193
The plaintiffs submit that while they support protecting reports to authorities, there must be some scrutiny of the bona
fides of such reports, as there is no public interest in false reports. They say that scrutiny of Mr. Warner's reports shows that he
made considered decisions to provide false statements that contained glaring, misleading and reckless omissions. Such reports
are not worthy of protection. To protect such reports would deprive victims of false and malicious police reports of legitimate
recourse through the court. Dismissing a claim seeking to vindicate one's reputation in the circumstances of a false report would
only encourage false reports, which is not in the public interest.
194
They further argue that the public interest in protecting Mr. Warner's expressions is further lowered because there is
evidence to support a finding that Mr. Warner was motivated by malice and ill-will toward the plaintiffs, rather than a legitimate
public concern. They also say that Mr. Warner has adduced no evidence of any likely consequences to his right of expression if
the claim is allowed to proceed against him. To the contrary, the plaintiffs emphasize that Mr. Warner is a well-versed litigant
that has been involved as a plaintiff in eight actions over the last five years, making the toll that litigation can have on some
individuals much less likely for him.
195
The plaintiffs also submit that Mr. Warner's allegation of "libel chill" is not grounded in any evidence. They stress that
while legitimate reports to police enjoy broad protection from civil suits, there is no reason to think that permitting an action
to proceed alleging that a false and malicious report was made would have any chilling effect on persons making legitimate
police reports.
196 In the end, the plaintiffs argue that when the evidence and the context in which Mr. Warner's statements were made are
considered as a whole, the court should conclude that the significant financial harm and reputational damage to them outweighs
the public interest in shielding Mr. Warner's statements from further scrutiny.
197
Turning now to the defendant's position, Mr. Warner submits that the plaintiffs have fallen far short of satisfying their
burden here. In fact, his primary position is that the court need not engage in any public interest balancing exercise at all because
the plaintiffs have failed to adduce any evidence capable of being weighed on their side of the scale.
198
First, he argues that the plaintiffs have failed to adduce any evidence capable of proving they suffered (or will suffer)
harm. Second, he submits that if any evidence of harm can be found to exist, the plaintiffs have failed to present any evidence
from which a causal link could be established, or even inferred, between his expressions and that alleged harm. With no evidence
of harm and/or no evidence of a causal link between any alleged harm and his expressions to authorities, there is simply nothing
to balance against the high public interest in protecting his communications with law enforcement agencies.
199 Alternatively, if there is to be a balancing exercise, Mr. Warner submits the public interest in protecting his expressions
to law enforcement agencies to assist with the detection and prevention of crime carries significant weight and should tip the
scale heavily in his favour. He argues that the quality of his expressions and his motivations were such that there is no basis to
reduce the very high public interest that clearly exists in such expressions. Moreover, Mr. Warner emphasizes that the criminal
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investigation(s) and CF Action are continuing. As simply one person of many who had dealings with the plaintiffs and their
companies, investigators will require information and cooperation from others. In light of the plaintiffs' publication of this
defamation action, blaming him for the criminal investigation(s) and CF Action, he argues that to permit their suit to proceed
would allow for the real likelihood of "libel chill" in respect of other potential witnesses.
200 In summary, Mr. Warner argues that the plaintiffs have failed to provide any proof of harm or a causal link between the
alleged harm and his communications with authorities. Even if the court finds evidence of harm and an inferential causal link,
he submits that the plaintiffs' potential losses are insufficient to outweigh the very high public interest in protecting expressions
to authorities about potential crimes.
The Balancing of Interests
201 I find the balancing of interests favours the defendant here. The plaintiffs have failed to satisfy me that the harm likely to
have been, or to be suffered by them, as a result of Mr. Warner's expressions, is serious enough that the public interest engaged
in allowing them to proceed with this claim outweighs the public interest in protecting Mr. Warner's freedom of expression.
202
Harm to the plaintiffs in this context can include both monetary and non-monetary harm. The preservation of one's
good reputation has inherent value beyond monetary value of the claim. The plaintiffs' evidence of harm comes solely from the
affidavit of Mr. Hobbs at paragraphs 73 through 82. He deposes to reputational damage to all three plaintiffs, to "millions" in
lost revenues, loss of a potential sale of Vanbex in the millions of dollars, loss of 13 employees due to resignations and layoffs,
reduction in earnings and personal stress.
203 The plaintiffs are not required to present a full damages brief, but what Mr. Hobbs has presented regarding the plaintiffs'
alleged monetary losses arises only slightly above the level of the bare assertions criticized by the Ontario Court of Appeal.
I agree with the defendant that much of Mr. Hobbs' evidence regarding the alleged monetary losses suffered by the plaintiffs
is unsourced and unexplained and is so broadly estimated so as to be largely unhelpful for the court to measure, even at this
preliminary level, any damages suffered. Non-monetary harm, such as loss of reputation, does have value and I do take that
into account in assessing the plaintiffs' allegations of harm here. However, even accepting that the plaintiffs have established
some amount of general monetary loss, some reputational harm and personal losses, the real issue here, and where the plaintiffs'
argument falters, is on the issue of causation.
204 All of the plaintiffs' alleged losses are said to arise after, and as a result of, the CF Action (and its resulting publicity), which
all occurred in the spring of 2019. None of the alleged losses identified by Mr. Hobbs are said to have occurred because other
parties heard or read about Mr. Warner's actual 2017/2018 expressions to law enforcement agencies. Rather, the plaintiffs allege
that Mr. Warner's expressions caused the criminal investigation and resulting CF Action, which in turn have caused their losses.
205
The evidence falls short of establishing that Mr. Warner's communications to authorities were a cause, or even a
contributing cause, of the criminal investigation that led to the CF Action and the plaintiffs' alleged losses arising from its
commencement and the publicity surrounding it. In other words, there is no proof of a causal link between Mr. Warner's
expressions and these alleged losses. As the Court identified in Pointes Protection, evidence of the causal connection "will
be particularly important when the motion material reveals sources apart from the defendant's expression that could well have
caused the plaintiff's damages": para. 92.
206
To the contrary, the evidence tendered on this application shows that Mr. Warner's expressions to authorities were not
the cause, or even a contributing cause, of the criminal investigation, nor the CF Action. Corporal Laton's evidence is quite
clear on this point. He deposes:
7. I am informed by Adrian Greer, counsel for the Director, that the defendants argue that the criminal investigation was
negligent and implied that it arose from a tip by a former employee of Vanbex, Mr. Kipling Warner.
8. The defendants are mistaken about the source of the criminal investigation. The criminal investigation arose from a tip
I received from the British Columbia Securities Commission (the "Securities Commission") in or around April 2018.
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9. On or around April 20, 2018 I received a call from a senior investigator at the Securities Commission. As a result of
that tip, the RCMP's attention was drawn to certain attendees at a financial conference that was then scheduled to be held
in Richmond, British Columbia. Without compromising the Criminal Investigation, Vanbex was one of the attendees that
was scrutinized, and the RCMP identified concerns with Vanbex's business that led to the Criminal Investigation.
10. As a result of the Criminal Investigation the RCMP has conducted several witness interviews and utilized other
investigatory techniques. Attached hereto and marked as Exhibit "A" is a redacted copy of a witness statement obtained
on December 19, 2018 from a former senior employee at Vanbex (not Mr. Warner).
207
However, even if I were to give Corporal Laton's evidence little to no weight, in recognition of the fact the plaintiffs
have been denied the opportunity to test this evidence through cross-examination, I would still conclude that the plaintiffs have
failed to establish any causal link here. The chronology of events leading up to the investigation that led to the CF Action and
the allegations in the CF Action show that Mr. Warner could not have been the cause, or even a contributing cause, of the
criminal investigation and CF Action.
208 Mr. Warner worked for Vanbex for only two months in 2016. He had no further business dealings with the plaintiffs after
that. He sent the Police Tip in April 2017, a BCSC tip sometime between the fall of 2017 and early 2018 and was interviewed
by the BCSC and RCMP in 2018.
209 The CF Action pleadings, transcript and reasons for judgment of Justice Myers set out the Director's allegations arising
from the criminal investigation against Mr. Hobbs and Ms. Cheng. These allegations, based on information gathered by law
enforcement officials, bear no similarities to Mr. Warner's expressions to authorities.
210 In short, the Director alleges that in September and October 2017, Vanbex (conducting business as Etherparty) launched
a crypto-currency coin called the "FUEL" token and sold it to the public through an ICO, which generated in excess of $30
million, paid by investors largely in bitcoin. The Director alleges that Mr. Hobbs and Ms. Cheng then converted these funds
to their own personal use in order to purchase various assets, including high-end real estate and vehicles. The Director alleges
that Mr. Hobbs and Ms. Cheng engaged in fraudulent and other criminal acts involving the marketing and sale of the FUEL
tokens (the "front-end" of the alleged wrongs) and involving the syphoning of cash from the company to their own personal
benefit (the "back-end" of the alleged wrongs).
211
The Director's allegations with respect to the "front end" wrongs are said to have occurred in the fall of 2017, long
after Mr. Warner left Vanbex. The allegations with respect to the "back-end" wrongs involve the RCMP learning of a series
of transactions in which bitcoin was converted by Etherparty into US currency through a US crypto-currency company called
Cumberland Mining and Minerals LLC and then money was transferred by Etherparty to Mr. Hobbs and Ms. Cheng. These
alleged transactions and occurrences are said to have occurred during the August through December 2017 timeframe, again
long after Mr. Warner left Vanbex.
212
The Director alleges that Mr. Hobbs and Ms. Cheng engaged in a number of suspicious transactions commencing in
December 2017 and continuing on through into 2019, including the purchase of expensive real estate for cash, the purchase
of luxury vehicles and the borrowing of funds against one of their real properties and registering a mortgage against it. The
Director also alleges that Mr. Hobbs was involved in high-stakes gambling. The interim preservation order was sought by the
Director just weeks after millions of dollars from the mortgage on one of the expensive real properties was transferred into Mr.
Hobbs' personal bank account. Again, all of these alleged transactions occurred well after Mr. Warner left Vanbex.
213
It must be highlighted here again that none of the Director's allegations based on the criminal investigation have been
tested or proven and are vigorously denied by the plaintiffs.
214 The plaintiffs rely heavily on the Director's use of the phrase "shell company" in its pleadings, as it is a phrase that Mr.
Warner used in his expressions to authorities. Specifically, the "shell company" pleading reads:
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12. Beginning in 2017, Mr. Hobbs and Ms. Cheng represented to the public that they operated a Vancouver-based
cryptocurrency firm. The firm was interchangeably called Vanbex and Etherparty. In actual fact, Vanbex and its subsidiaries
are shell companies which had only ever had two clients and developed no useable products.
215
The timeframe of the above pleading begins in 2017, after Mr. Warner left Vanbex and before Etherparty was even
established, and continues as of the date of the pleadings, March 14, 2019. Mr. Warner could not have been the source of such
an allegation because he only worked at Vanbex in 2016 for two months and did not have information about either company
after his departure. In any event, his information to police says nothing about Vanbex or its subsidiaries only having two clients.
216
Even if one could infer that the lawyer who drafted the CF Action pleadings picked up the phrase "shell company"
from what Mr. Warner said to investigators, this does not mean that Mr. Warner's communications were the cause, or even
a contributing cause, of the criminal investigation and resulting CF Action. A drafting lawyer's choice of words, whatever
the source, from one sentence in one paragraph in the pleadings, says nothing about the source of the underlying criminal
investigation and CF Action.
217
The plaintiffs also rely upon the mistake made by both Mr. Warner and Corporal Johnson about Mr. Hobbs' criminal
record. Again, even if one could infer that Corporal Johnson picked up this mistake from Mr. Warner, this does not mean that
Mr. Warner's communications to authorities were the cause, or even a contributing cause, of the criminal investigation and the
resulting CF Action.
218
Mr. Hobbs deposes that he has a "honest belief" that Mr. Warner's expressions to authorities are responsible for the
criminal investigation into Vanbex and the CF Action. This is one of those discrete areas of Mr. Hobbs' evidence where, viewed
in the entirety of the record, I think a reasonable trier could not accept the evidence. He does not explain why he holds this
honest belief, making it rather unhelpful, but more importantly, it runs counter to all of the evidence on this application and
it fails to account for the obvious dissimilarity between the information in the Police Tip and information Mr. Warner gave
authorities (or even possibly could have given authorities) and the Director's allegations against Mr. Hobbs and Ms. Cheng in
the CF Action. The Director's allegations relate to Etherparty, the ICO and the plaintiffs' sudden and suspicious spending. Mr.
Warner was one of the witnesses who gave what information he had to authorities in their investigation of Mr. Hobbs and Ms.
Cheng and their companies. He was not in a position to give them any information regarding the events relied upon by the
Director, nor is there any evidence to suggest that he gave them any such information.
219
The only evidence tendered by the plaintiffs of alleged harm arises after the commencement of the CF Action. The
broad publication of information about the Director's allegations, including the plaintiffs' alleged failure to launch the Etherparty
product and their alleged fraudulent acts regarding misappropriation of investors' funds generated by the ICO is the obvious and
compelling source of an explanation for any and all alleged monetary, personal or reputational harms alleged by the plaintiffs.
220 The evidence is, therefore, insufficient to draw a causal connection between the challenged expressions and the alleged
harms. Even if there were some evidence of harm that could be said to be attributable to Mr. Warner's expressions, perhaps in
the sense that one of his "tips" about his suspicions may have put Vanbex on the "radar" of law enforcement, the harm suffered
or likely to be suffered by the plaintiffs as a result of the defendant's expressions is, in the circumstances of this case, not serious
enough that the public interest engaged in allowing the plaintiffs to proceed with their claim outweighs the public's interest in
protecting Mr. Warner's freedom of expression.
221
The public interest in protecting expressions to law enforcement agencies to assist with the detection and prevention
of crime carries significant weight. In this regard, I agree with the defendant's submission at paragraph 188 of his written
submissions:
188. . . . The maintenance of the rule of law and the safety of our communities depends on the willingness of Canadian
citizens to report suspected crimes to law enforcement agencies. Those who abuse power and the public trust, profit from
violence and suffering, and steal from their neighbours through fraud would reap the benefit if law-abiding citizens felt
unsure about whether they should report suspicions about crime to law enforcement. If providing a tip to the police can
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lead to a long and expensive defamation action that could bankrupt most Canadians, people could shy away from providing
tips to the police, or even just hesitate — which could be enough to allow criminals to escape detection, or worse, it could
allow criminals to commit heinous crimes that could have been prevented.
222
That said, I do think that, in this case, the quality of Mr. Warner's expressions slightly diminish the very high public
interest in defending expressions to law enforcement officials generally. Mr. Warner's expressions to law enforcement here were
quite generalized suspicions, reliant only on knowledge that he gained about the plaintiffs over a short period of time and reliant
on some publicly available information about Mr. Hobbs. The expressions omitted information, such as that one of Mr. Hobbs'
convictions was overturned on appeal and a new trial ordered. While I accept Mr. Warner's motivations came, in part, from
his sense of moral obligation, the circumstances suggest that Mr. Warner was particularly and personally motivated when it
came to Vanbex and/or Mr. Hobbs.
223
Overall, while I conclude that the quality of Mr. Warner's expressions slightly diminishes the significantly high public
interest in protecting reports by citizens to law enforcement, I find the public interest in protecting them still quite high. High
enough that the public interest in their protection significantly outweighs any harm that could be found to have been, or be,
suffered by the plaintiffs as a result of those expressions. The public interest is, on balance, not served by allowing this action
to proceed to an adjudication on the full merits.
224

It follows that the defendant's application under s. 4 of the PPPA is granted and this action is dismissed.

COSTS AND DAMAGES
225
As the successful party, Mr. Warner seeks full indemnity costs under s. 7 of the PPPA. He also seeks $250,000.00 in
damages under s. 8.
Costs
226

Section 7 of the PPPA provides:
7 (1) If the court makes a dismissal order under section 4, the applicant is entitled to costs on the application and in the
proceeding, assessed as costs on a full indemnity basis unless the court considers that assessment inappropriate in the
circumstances.
(2) If, on an application for a dismissal order under section 4, the court does not dismiss the proceeding, the respondent is
not entitled to costs on that application unless the court considers it appropriate in the circumstances.

227 This provision is identical in substance to s. 137.1(7) of the CJA. The Ontario Court of Appeal considered this provision
in Rabidoux, and guidance can be taken from this decision.
228
The Court held that the costs provision does two things. First, it creates a starting point, full indemnity costs, for the
court's determination of costs when a defendant has been successful in having the action dismissed. Such a starting point is
intended to serve as a strong deterrent to SLAPP suits and to encourage defendants to seek the quick termination of that kind of
litigation. Second, the provision confirms that the court retains the discretion on the matter of costs: Rabidoux at paras. 60-62.
229
The Court went on to provide guidance in the exercise of that discretion and held that an application judge should
consider factors that guide the exercise of discretion with respect to costs in other civil proceedings, as well as other factors,
such as any determinations made regarding the merits of the case, any findings made as to the motivations of the parties and
the manner in which the parties have conducted the proceedings: Rabidoux at paras. 63 and 67.
230
When I consider these factors, I see no reason to depart from the starting point in this case. Full indemnity costs will
serve the purpose intended of providing a strong deterrent to this type of litigation.
Damages
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231 Section 8 of the PPPA gives the court discretion to award damages it considers appropriate against a plaintiff if it finds
the plaintiff brought the proceedings in bad faith or for an improper purpose. Section 8 provides:
Award for damages
8 On an application for a dismissal order under section 4, the court may, on its own motion or on application by the applicant,
award the damages it considers appropriate against a respondent if it finds that the respondent brought the proceeding in
bad faith or for an improper purpose.
232
Once again, the Ontario Court of Appeal considered the same provision in its legislation in United Soils Management
Ltd. v. Mohammed [2019 CarswellOnt 2370 (Ont. C.A.)]. In that case, the Court observed that damages under the CJA will not
follow in every case where the action is dismissed and held that the intent behind the damages provision is to "separate out a
subset of SLAPP cases which go beyond simply reflecting an effort to limit expression and include active efforts to intimidate
or inflict harm on the defendant": paras. 34, 35 and 37.
233 The Court made two other observations. First, it held that it is not necessary for a defendant to adduce medical evidence
to support a claim for damages. While it might be helpful in determining quantum, the Court held that in certain cases it may
be presumed that damages will arise from the use of a SLAPP suit: para. 36.
234
Second, the Court found that the section is not so broad as to encompass punitive damage awards. Rather, it held that
the thrust of the section is to "provide compensation for harm done directly to the defendant arising from the impact of the
instituted proceeding": para. 38. The Court went on to note that the section is not intended to provide the court with wideranging authority to sanction the conduct of the plaintiff through a damages award, such as an award for punitive damages, as
any need to sanction the conduct of the plaintiff is already addressed through the presumptive award of full indemnity costs.
235
Mr. Warner asserts that the plaintiffs brought this action in bad faith, as a "smoke screen" to deflect attention from the
criminal investigation and CF Action and to cause him harm. He argues that no reasonable person could have actually believed
that he caused the criminal investigation and CF Action and that suing him could have had any impact on the continuation
or outcome of the criminal investigation and CF Action. He says that the plaintiffs are aware that they have been wrongly
targeting him as the source of their current legal problems and alleged monetary and non-monetary losses. To continue with
their defamation action in the face of clear evidence of his lack of involvement in the CF Action demonstrates that this action
has been continued in bad faith, causing him harm.
236
In support of his assertions, Mr. Warner points to a number of documents. First, he points to Vanbex's news releases
following the commencement of the CF Action, where the plaintiffs blame Mr. Warner for the CF Action and they link readers
to the Notice of Civil Claim in the within action. Second, he seeks to adduce print outs from portions of a large number of online
chat logs and tweets from Twitter accounts purporting to belong to Vanbex, Mr. Hobbs and/or Ms. Cheng. No objection is taken
to the admissibility of the former, but the plaintiffs object to the admissibility of the latter.
237
The plaintiffs object to the admissibility of the online chat logs and Twitter account entries on the basis of hearsay.
They emphasize that none of the entries have been authenticated and many of them seem to be made by unknown third parties.
Alternatively, if found to be admissible, the plaintiffs argue that they should be given little to no weight, as they were never put
to Mr. Hobbs in cross-examination, in violation of the rule in Browne v. Dunn (1893), 6 R. 67 (U.K. H.L.).
238 The plaintiffs' objection to the admissibility of the online chat logs and the Twitter account entries is well-founded. Mr.
Warner relies on their content for their truth, to support the inference of bad faith that he seeks. He seeks to attribute the remarks
contained within those logs and accounts to Mr. Hobbs, Ms. Cheng and someone named "Jeff" who is apparently an administrator
at Vanbex, as well as several unknown persons. Without some evidence authenticating or verifying that the remarks that are
recorded on these documents were actually made by the people Mr. Warner attributes them to, they are inadmissible hearsay.
He identifies no principled basis upon which they might be admissible.
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239
The plaintiffs further submit that the defendant's suggestion that they commenced and/or continued this litigation in
bad faith, for the improper purpose of misleading and distracting the public from the Director's actual allegations against them,
is nothing more than a bald assertion and should be rejected. Moreover, they emphasize that these allegations relating to bad
faith were not put to Mr. Hobbs in cross-examination, contrary to the rule in Browne v. Dunn, and should, therefore, be given
no weight.
240

I respectfully disagree with the plaintiffs on both points.

241 First, I am of the view that Mr. Warner's allegation that this litigation was brought for the improper purpose he identifies
is not merely a bald assertion. The content and timing of the Vanbex news releases, in the overall context of the Director's actual
allegations against Mr. Hobbs and Ms. Cheng in the CF Action, is some evidence to support the inference Mr. Warner seeks.
Second, I am of the view that the so-called "rule" in Browne v. Dunn is not engaged in the circumstances.
242 The purpose of the rule is to "prevent ambush" of a witness on an essential matter. It does not require cross-examination
on insignificant details: R. v. Podolski, 2018 BCCA 96 (B.C. C.A.) at para. 145.
243
In North America Construction (1993) Ltd. v. Yukon Energy Corporation, 2018 YKCA 6 (Y.T. C.A.), the Court noted
at para. 18 that while the principle in Browne v. Dunn is often referred to as a "rule", its legal application depends on the
circumstances of the case. The Court went on to state that trial fairness is unaffected by a lack of cross-examination where:
[20] . . . it is clear or apparent, on considering all the circumstances, which may include the pleadings and questions put
to the witness in examination for discovery, that the witness or opposite party had clear, ample and effective notice of the
cross-examiner's position or theory of the case. . . .
244 On this particular issue (the allegation this proceeding was brought in bad faith and for the improper purpose identified
by Mr. Warner), I find that the plaintiffs had ample notice of the defendant's position, both from the Notice of Application itself
and from Mr. Warner's affidavits filed in support. The plaintiffs cannot argue they were ambushed by Mr. Warner's assertion that
they commenced and continued this litigation for the improper purpose of "scapegoating him" when the assertions are clearly
set out in the application and in his affidavit. It must be remembered that the purpose of the so-called rule in Browne v. Dunn is
to promote fairness — fairness to the witness whose credibility is attacked, fairness to the party whose witness is impeached,
and fairness to the trier of fact who, without the rule, may be deprived of important information: R. v. Gill, 2017 BCCA 67
(B.C. C.A.) at para. 25. There is no unfairness here, where the plaintiffs had ample and effective notice of the defendant's theory
of this aspect of the application.
245 That being said, I think the evidence adduced by Mr. Warner falls short of establishing that this proceeding was brought
in bad faith or for an improper purpose, as those phrases are contemplated in s. 8. While the plaintiffs' claim that Mr. Warner
caused the CF Action and any harm caused by its publicity has no merit and their news releases attempt to deflect blame to
him, I do not see this case falling into those small subset of SLAPP cases which go beyond simply reflecting an effort to limit
expression and including active efforts to intimidate or inflict harm on the defendant.
246
Moreover, the thrust of the section is to provide compensation for harm done directly to the defendant arising from the
impact of the proceeding. Mr. Warner has not tendered any evidence to suggest he suffered harm as a result of the within action.
His claim for damages in the amount of $250,000.00 is without support and far exceeds what might even typically be awarded
as punitive damages, should punitive damages be available here, which they are not. As the plaintiffs emphasize, Mr. Warner
has been involved in numerous other legal proceedings, most of which he instigated, and he does not depose to suffering from
any stress or inconvenience as a result of being involved in this litigation. Rather, his evidence and submissions here focus
solely on an award designed to punish or deter the plaintiffs, which is contrary to the Court's findings in United Soils.
247 In these circumstances, I think the need to sanction the conduct of the plaintiffs has already been addressed through the
award of full indemnity costs and see no basis upon which to order an award of damages under s. 8 of the PPPA.

38

CONCLUSION
248
The defendant's application to dismiss this action under s. 4 of the PPPA is granted, with costs to the defendant on
the application and in the proceeding, assessed as costs on a full indemnity basis. The defendant's application for an award of
damages under s. 8 is dismissed. My thanks to counsel for their thoughtful presentations.
Application granted.
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Introduction
1
On February 27th, 1996, the CBC aired a one-hour documentary on the fifth estate called "The Heart of the Matter."
This story dealt with a controversial heart medication known as nifedipine, a product which had been on the Canadian market
since 1981. By the early 1990s a longer acting, slow release formulation of nifedipine had been developed and introduced to
the Canadian market. By the time of broadcast the older version of nifedipine was rarely being used. In March 1995, Dr. Bruce
Psaty, a professor of medicine at the University of Washington produced an abstract of a case control study which seemed to
suggest that nifedipine, in its short acting formulation, rather than helping heart patients, might be endangering their lives.
2
For some time, a number of scientists in the field had been registering concerns about the shorter acting formulation, and
this ultimately led to the study conducted by Dr. Psaty. Needless to say, within the medical and scientific community, the Psaty
abstract created something of a stir.
3 Initially, short acting nifedipine was authorized by the Canadian regulatory agency, the Health Protection Branch (H.P.B.),
for the treatment of angina. Over time certain off label uses became prevalent as physicians found that the drug, by reducing
blood pressure, was helping patients with hypertension. When the longer acting form of nifedipine was introduced it very
quickly replaced the earlier version as physicians were permitted to use it in the treatment of angina as well as hypertension.
4
Nicholas Regush, an independent television producer working primarily in the United States, had, in the 1980s, written
two books highly critical of Canada's H.P.B. and the drug industry generally. Shortly after learning about Dr. Psaty's study, he
communicated with Dr. Michelle Brill-Edwards, then a physician working as a drug reviewer at the H.P.B.. Dr. Brill-Edwards
had for some time felt victimized by the bureaucracy within Health Canada and had previously registered her displeasure about
certain appointments to senior positions. Over the years she had become a critic of Canada's drug regulatory process and this,
combined with her employment difficulties, ultimately led her to communicate her concerns to Mr. Regush. Without question,
it was a sad day for all concerned when these two people united to give vent to their long-standing biases towards the Health
Protection Branch of Health Canada.
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5
Although Mr. Regush initially intended to produce a documentary dealing with the regulatory agency, the nifedipine
controversy and Dr. Brill-Edwards' zealous concerns provided him with a perfect vehicle to pillory not only the workings of
this agency, but also certain physicians whose views did not mesh with his own.
6
The plaintiff Dr. Frans Leenen is and was at the time of broadcast, a highly respected medical researcher employed as
the Director of the Hypertension Unit of the world-renowned Ottawa Heart Institute. By all accounts, Dr. Leenen enjoyed an
excellent reputation for competence and integrity as a world recognized expert in the field of hypertension. He had published
extensively in learned journals and regularly participated in groundbreaking conferences throughout the world.
7
As is the case with so many researchers, both in Canada and the United States, much of their work is funded by large
multi-national drug companies, without whose assistance many new drugs would never make it to market. For several years
prior to broadcast, Dr. Leenen had been a member of the advisory board of Pfizer Canada, a subsidiary of Pfizer Inc., a world
leader in the development and production of pharmaceutical products.
8
As a result of the controversy arising from the Psaty abstract, many physicians in both Canada and the United States
involved in the treatment of hypertension became concerned that treatment modalities might suddenly change to the detriment
of patients. In the United States and Britain, agencies involved in this area, as well as Dr. Psaty himself, published releases
attempting to put the study into perspective. Releases issued by the National Heart, Lung and Blood Institute (NHLBI) and the
British Heart Foundation pointed out that Dr. Psaty's case control study, although useful, did not provide definitive information
on the effectiveness and long-term safety of this class of drugs. Only long-term clinical trials, they noted, could produce firm
conclusions, and recommended that until the results of an ongoing clinical trial were produced, treatment in accordance with
current guidelines ought to be followed. At that time, those guidelines, both in the United States and Canada, advised physicians
in the treatment of hypertension to use diuretics and beta blockers as first line therapy; only when these two were either
ineffective or contra-indicated should calcium channel blockers, of which nifedipine is a form, be used. Dr. Leenen had been
one of the authors of the Canadian guidelines.
9 By the spring of 1995, because no satisfactory cautionary release had been published in Canada, Dr. Leenen, when he was
approached by Pfizer Canada to co-sign a letter commenting upon the Psaty abstract, was happy to oblige. This letter, signed
by Dr. Leenen and four other distinguished physicians, although sent to Canadian physicians by way of a Pfizer cover letter,
was not on Pfizer letterhead. In Dr. Leenen's view this seemed to be a perfectly sensible way of communicating with Canadian
physicians about the controversy and to provide them with assistance in their treatment of hypertensive patients. This letter
was dated April 4th, 1995.
10 Following the release of this letter, Dr. Psaty's abstracted results were eventually published in the Journal of the American
Medical Association (JAMA) in August 1995, and the controversy continued. Recognizing the concerns, Dr. Vincent Krupa,
the acting chief of the cardiovascular division at the H.P.B., requested and received authority to hold a meeting of experts in
September 1995. The purpose of establishing this ad hoc committee was to obtain advice regarding the use of calcium channel
blockers (CCBs) and any associated risk of heart attack in hypertensive patients. Dr. Krupa quickly set about enlisting members
for this committee which he requested Dr. Leenen to chair. In addition to the four committee members, four other physicians
from the regulatory agency, including Dr. Krupa, were to be involved. As well, several members of the H.P.B.'s cardiovascular
division, including Dr. Brill-Edwards, were invited to attend as observers.
11
The ad hoc advisory committee met in Ottawa September 18th, 1995 and the minutes of this meeting, produced in
evidence at trial, reveal a wide-ranging discussion about CCBs, both the short acting formulation and the longer acting version.
The clear consensus of this meeting, as revealed by the minutes, was that short acting nifedipine should not be used in the
general management of coronary artery disease, and that if a CCB was required, only the long acting formulation should be
used. Recognizing that a long-term clinical trial, called ALLHAT, dealing with the safety of the longer acting formulation
was underway, the committee recommended that until those results were in hand the guidelines of the Canadian Hypertension
Society should remain in place.
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12
The mandate of the committee was clear. After presentations from each of the four committee members, and after a
very thorough discussion of CCBs and the risks associated with their use, the committee was to make recommendations to the
H.P.B. in the form of a draft letter. These were intended only to be recommendations which the regulatory agency might accept
or reject. Dr. Krupa hoped that the draft letter would form the basis of a circulation to be published by the H.P.B. in the form
of a "Dear Doctor" letter to Canadian physicians.
13 Following the meeting, Dr. Leenen prepared the draft letter which he delivered to the agency before the end of November
1995. It was clearly understood by Dr. Leenen that the delivery of the draft "Dear Doctor" letter to the H.P.B. concluded his
involvement with the committee and that it was entirely within the purview of the agency to deal with it as the agency saw fit.
Following delivery of the draft letter, neither Dr. Leenen nor any of the other committee members was to have further input.
14 In December 1995, following the submission of the draft letter to the H.P.B., Dr. Leenen was invited to attend an advisory
board meeting of Pfizer in Egypt scheduled for February 1996. Dr. Leenen had attended such meetings in past years and had
usually had a significant involvement in these programs. At the Egypt conference he was to deliver two lectures and chair one
of the sessions. According to the program, which was introduced in evidence, those invited to attend this meeting were eminent
scientists and it was from them that Pfizer hoped to obtain advice concerning future drug development.
15
In January 1996, Dr. Leenen was contacted by the defendant Paul Webster and asked whether he would agree to
be interviewed for a documentary program which was in the preparatory stages. Dr. Leenen agreed to participate. When he
requested that Mr. Webster provide him with some information concerning the topics to be discussed, he was assured that the
interviewer would be interested in his views on the science of CCBs and the current literature.
16 For a considerable period of time prior to broadcast and certainly at the date of broadcast, Dr. Leenen's position on calcium
channel blockers had been well known within the scientific community. He had written an article which had been accepted by
the American Journal of Hypertension in August 1995 and published in January 1996, in which he concluded that there was
clear evidence demonstrating short term nifedipine to be detrimental for outcome in patients with coronary artery disease. The
article, however, pointed out that the evidence with respect to the longer acting formulation was limited.
17
During his discussions with Mr. Webster, Dr. Leenen mentioned this article and forwarded it along to the CBC prior
to his interview. Those involved in the production of this program had to have known his oft and clearly stated position on
CCBs, a position which, on the evidence before me, bears little difference to that of any of the other experts contacted and
interviewed by the fifth estate.
18
Nevertheless, in order for Nicholas Regush to advance his thesis, it was necessary to portray Dr. Leenen as a defender
of the CCBs, someone whose views contrasted sharply with those of the drug's critics. As Bellamy J. observed in Myers v.
Canadian Broadcasting Corp. (1999), 47 C.C.L.T. (2d) 272 (Ont. S.C.J.), a companion action launched by one of the other ad
hoc advisory committee members, critics of CCBs, including and in particular Dr. Brill-Edwards, were portrayed as the "good
guys" while the so-called defenders of these drugs, which included Dr. Leenen, were the "bad guys."
19
It is Dr. Leenen's position that he was defamed by this program and that the innuendoes arising from the broadcast have
libelled him both personally and professionally. In advancing this position, Dr. Leenen relies upon the entirety of the broadcast,
including its introduction, text, visualizations, context and tone.
20
The defendants say that those portions of the program which do refer to Dr. Leenen are not capable of constituting
defamation and that a fair and reasonable reading of the portions of the broadcast complained of demonstrate that they are
incapable of supporting the innuendoes alleged. In addition to that, the defendants rely upon the following defences:
1. Insofar as the words complained of in support of the alleged innuendoes consist of statements of fact, they are
true in substance and in fact;
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2. Insofar as the words consist of expressions of opinion, they are fair comment because those opinions are honestly
held in good faith; and
3. In any event, the subject matter of the program is one of undoubted public interest, and protected by qualified
privilege, based upon the right of Canadians to know about issues that impact on the health and welfare of thousands
of Canadians taking CCBs (including nifedipine), and the manner in which the H.P.B. carries out its mandate of
protecting the public from harm and the corresponding duty or interest of the defendants in publishing the broadcast.
21

Finally, the defendants deny any malice towards the plaintiff.

Issues
22

The following issues are before the court:
(a) Are the words complained of by the plaintiff, when viewed in the context of the entire program, defamatory of
the plaintiff?
(b) Are the facts which comprise the defamatory material true and, if so, is that an absolute defence?
(c) If the references are defamatory, are the defendants protected because they fall within the defence of qualified
privilege?
(d) Insofar as the words may consist of expressions of opinion, are they fair comment because those opinions are
honestly held in good faith?
(e) If the words complained of do fall within the defence of qualified privilege and/or fair comment, has the plaintiff
shown malice on the part of the defendants so as to negative these defences?
(f) If the plaintiff has been defamed and either the defences are inapplicable or are negatived by malice, what is the
measure of Dr. Leenen's damages?

The Program "The Heart of the Matter"
23
This program began with a story outline prepared by the defendant Nicholas Regush entitled "Canada's Worst Drug
Disaster." As evidenced by his two books, Safety Last and Condition Critical, Mr. Regush had long believed that the H.P.B. was
in the pocket of the multinational drug companies and was more concerned with saving company profits than the regulation of
drugs coming onto the market in Canada. Prior to becoming a television producer, Mr. Regush, a medical writer for the Montreal
Gazette, had exhibited aggressive criticism of Health Canada and the drug industry generally.
24 Intrigued by the controversy surrounding Dr. Psaty's abstract, Mr. Regush began to put the framework of a story together
during the summer of 1995, following a telephone call from the defendant Paul Webster. Although Mr. Webster had initially
attempted to persuade Mr. Regush to develop a program for the fifth estate concerning another drug, the subject soon turned to
calcium channel blockers. Shortly after this conversation, Mr. Regush contacted Dr. Brill-Edwards upon whom he had relied
previously as a source of information for stories he had written about the H.P.B. According to Mr. Regush, Dr. Brill-Edwards
provided him with vague but tantalizing information about CCBs and what she perceived as turmoil within the H.P.B.
25
Following his conversation with Dr. Brill-Edwards, Mr. Regush wrote to the defendant David Studer, the executive
producer of the fifth estate, and eventually travelled to Toronto to "pitch" his story. By the end of October 1995, Mr. Regush and
the CBC had entered into a contract under which he would produce a program for the fifth estate for the total fee of $16,500.
He was to be subject to the full editorial discretion of CBC. The defendant Paul Webster was to be the program's researcher
and the defendant Trish Wood its host.
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26 Although the story outline prepared by Mr. Regush was only four pages in length, it spoke volumes about his views of the
H.P.B., and obviously contained many of Dr. Brill-Edwards' own biases about the manner in which the regulatory agency was
operating. Dr. Brill-Edwards had attended the September ad hoc advisory committee meeting as an observer, and although the
minutes from this meeting disclose no reference to her voicing any concerns about either the manner in which the meeting was
being conducted or the consensus views reached, by the fall of 1995, she was feeding confidential information to Mr. Regush
and soon became the central figure in the program. Focusing largely upon Dr. Brill-Edwards, the program presented her in an
almost heroic role, as someone who out of conscience resigned from the H.P.B. in early 1996 because of her concerns over
the regulatory process. Although never having been assigned to the CCB dossier, Dr. Brill-Edwards took it upon herself to
champion the cause, as she became highly critical of the H.P.B.'s handling of the CCB controversy. In her opinion, the H.P.B.
was glossing over its earlier role in the approval of these drugs in 1981 and later in the early 1990s. What the program didn't
disclose, however, was Dr. Brill-Edwards' long standing employment dispute with the agency which in 1992 had culminated in
the elimination of her position as Assistant Director, Medical. Needless to say her unhappiness increased after she was rejected
as being unqualified for the position of Director of the H.P.B.
27 On the program, apart from her general criticisms of the agency, she was portrayed as being highly critical of the process by
which the ad hoc advisory committee members were chosen, the manner in which the meeting was conducted, and the tameness
of the committee's recommendations as reflected in the draft "Dear Doctor" letter submitted to the H.P.B.
28 At approximately the 24-minute mark of the program Dr. Leenen is introduced as a defender of CCBs. Following a brief
discussion of Dr. Leenen's views on the difference between the short and the long acting formulations, a discussion which in
my judgment entirely trivializes Dr. Leenen's science, another physician, one of the so-called "good guys," Dr. Robert Rangno,
a British Columbia cardiologist states:
If it looks and feels and smells like a skunk, it is a skunk. You can try to spray deodorant to mask the skunk, but it's still a
skunk. Long acting calcium channel blockers belong to the same family as the short acting.
The context of this, of course, is important because these exchanges follow a sensationalized introduction in which Ms. Wood
describes a drug,
That's been swallowed by thousands of Canadians, a drug that may have caused a huge number of deaths.
And Dr. Brill-Edwards:
The numbers involved are off the scale that we know, if you see what I mean. Usually a hundred, a thousand patients is wild
— that's already a big problem. We're talking here thousands, tens of thousands, maybe more than that worldwide certainly.
Being a television program, all of this is presented in a highly dramatized fashion with eerie music and frightening visual scenes.
29
The introduction of Dr. Leenen also follows a discussion between the host and the Deputy Attorney General of
Minnesota on the subject of a Bayer subsidiary (a manufacturer of nifedipine) agreeing to a settlement as a result of kickbacks
to pharmacists. Thus, by the time the viewer meets Dr. Leenen, the subject of killer drugs, kickback schemes, secret files within
H.P.B. purportedly showing the drug's "tainted history" and Dr. Brill-Edwards' views have already been aired.
30
Dr. Leenen is introduced simply as a cardiologist at the Ottawa Civic Hospital. Curiously, his position as Director of
the Hypertension Unit of the Ottawa Heart Institute, and the fact that he is also a pharmacologist as well does not make it to
air. It is apparent that Dr. Leenen is a "bad guy."
31 The next reference in the program to Dr. Leenen follows a tasteless and insulting interview by Ms. Wood with Dr. Agnes
Klein, the acting Director of the H.P.B.'s Bureau of Prescription Drugs. In that interview, the spectre of the ad hoc committee's
impartiality is raised, in which Ms. Wood states:
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He (referring to Dr. Martin Myers) wasn't the only member of the committee appearing to have a possible conflict of
interest either. The committee's chair was Dr. Frans Leenen. Just a few months before he was appointed he signed a widely
distributed letter to doctors downplaying criticisms of calcium channel blockers. It was circulated by the Montreal-based
company Pfizer which manufactures a drug similar to nifedipine.
At that point Dr. Leenen, as the evidence discloses, without any forewarning, is shown a letter to which he responds, "I don't
have my glasses so I can't read it." The defendant Wood then states:
You want me to tell you what it is? It's a letter that you were a part of which essentially takes apart some of the analysis
done of short term calcium channel blockers. You remember that?
To which Dr. Leenen replies:
Yeah, I think I do now. I don't remember the content any more, but I remember the letter vaguely.
The defendant Wood then states:
Well, it's a fairly rousing criticism of the work of doctors who'd been looking into the short acting drugs and how they
might be a problem. Do you remember in this letter that you released it not through an objective journal but that you
released it through Pfizer?
32
After broadcasting a portion of her interview with Dr. Pierre Roland, the medical director of Pfizer, who says the April
4th, 1995 letter was a collaborative effort, Ms. Wood in a clever segue says:
The fifth estate has learned there was to be more collaboration. Dr. Leenen was going on a trip to Egypt courtesy of Pfizer.
Turning to Dr. Leenen she asks:
So Pfizer is paying people to go on a cruise down the Nile to educate them about a drug that they make — is that right?
By now Dr. Leenen's responses are meaningless, which, in addition to the segment about his glasses, only serve to portray him
in a foolish and demeaning light.
33 The next reference to Dr. Leenen in the program concerns the manner in which the ad hoc advisory committee conducted
itself. The program portrays Dr. Brill-Edwards as being highly critical of the committee for not examining the H.P.B.'s nifedipine
files which, if the committee had bothered, would have revealed in the words of Ms. Wood, "a shocking 15 year old entry, an
entry that had predicted the drug might be trouble." This followed a broadcast portion of the interview with Dr. Klein where,
after being interrupted by Dr. Klein's media chaperone, the defendant Wood rather haughtily states:
I'm sorry, we're talking about the scientific credibility of this department. If you don't think that's important enough to let
us finish up here, that's your call.
34
These entries from confidential H.P.B. files obviously found their way into the hands of the CBC through Dr. BrillEdwards, and the strong suggestion of the interviewer is that the files were there to be seen and that the committee simply
didn't bother to look at them. Again, Dr. Leenen's response through the process of editing, is quite meaningless and does not
reflect his position. It was never within the committee's mandate or the expectation of the H.P.B. that they would review the
agency's files leading to the approval of these drugs. As Dr. Leenen had carefully explained in his interview with Ms. Wood,
they were simply there to advise the branch on the extrapolation of data concerning the short acting version of this drug to the
longer acting formulation, to review the current literature and their clinical experiences, and to provide a recommendation by
way of a draft letter to the H.P.B.
35

Nevertheless the point was hammered home this way:
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Wood: But the Dear Doctor letter was nearing completion.
Dr. Brill-Edwards found out and decided to do some writing of her own. On January 3rd she wrote a memo to her boss, Dr.
Vincent Krupa, asking that a task force, free of conflict of interest, be promptly set up to review the agency's Nifedipine
files and that all data and discussions be open to the public. Twelve days later Dr. Krupa replied.
Brill-Edwards: The response I received was, We share your concerns about the health hazard, without stating any specifics,
but we have confidence in the committee members, and they're respected cardiologists in the Canadian community. And
it was very clear that nothing really was going to be done differently.
Wood: Yet Dr. Brill-Edwards tried again. On January 19th she delivered a letter outlining her concerns about Nifedipine,
this time to Kent Foster, Assistant Deputy Minister for the Health Protection Branch. She wanted to be on record as having
requested a reconsideration of the branch's letter, because by then she realized she was losing the battle.
Brill-Edwards: It's very destructive of your whole being to live with this day in and day out. People are dying, people who
don't need to die are dying and there seems no way to deal with it. If you try to do something, you don't get anywhere.
Wood: That same day Dr. Brill-Edwards wrote her last memo on the subject of calcium channel blockers. It was to Michelle
Jean, Deputy Minister of Health for Canada. It said, "It is my paramount concern that the department must not continue to
place the interests of the pharmaceutical manufacturers ahead of the protection of public safety." After 15 years of service
to the Health Protection Branch, on January 19th Dr. Michelle Brill-Edwards handed in her resignation. It was accepted
without comment.
A little further along Ms. Wood states:
Four days after Dr. Brill-Edwards resigned, the branch issued its " Dear Doctor" letter to all physicians and surgeons in
Canada. It lacked urgency on short acting nifedipine but suggested that doctors stop prescribing it. And it steered clear of
specific concerns about the longer acting forms of the drug and only advised physicians that new studies were in progress.
36
Finally, at the very end of the program, as the credits are rolling, the producer saw fit to replay portions of Ms. Wood's
interview with Dr. Klein dealing with Dr. Leenen's possible conflict of interest, as well as the segment showing him unable to
read the letter produced to him without his glasses. The program concludes with Leenen saying, "I can't read it, I can't read it."
Defamation
37
Much has been written about the law of defamation which need not be repeated here. In The Law of Defamation in
Canada, 2d ed. (Toronto: Carswell, 1999 Release 2) Professor Raymond E. Brown captures the somewhat archaic character
of the law in this area when he states at pp. 1-2:
The law of defamation has been unkindly referred to as a "mausoleum of antiquities peculiar to the common law and
unknown elsewhere in the civilized world" ...Even for those who have studied the law of defamation well and have mastered
its intricacies, it remains "a labyrinth of uncertainties, of false clues, blind alleys, and unexplored passages." As a result
we have become the beneficiary "of centuries of haphazard, Byzantine and often baffling evolution.
38
In attempting to apply the general principles of the law of defamation to a particular set of facts, one is inevitably
confronted with the need to weigh the delicate balance between the protection of reputation and the safeguarding of freedom
of expression. As was pointed out by Cory J. in Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), there
must be achieved a proper balance between the important social value of protecting reputation from damage and the equally
important Charter value of freedom of expression.
39 The threshold test is whether the statement or broadcast is defamatory either through its natural and ordinary meaning or
through innuendo. Once a statement is found to have been defamatory, an automatic inference of malice is raised on the part of
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the defendants which causes the burden to shift to the defendants to negative the inference of malice by establishing one of the
common law defences. If the elements of one of the defences are made out, the burden shifts back to the plaintiff to demonstrate
that actual or express malice does exist. Malice then proven functions to negative the operation of the defences.
Issue 1: Are the words complained of, when viewed in the context of the entire program, defamatory of the plaintiff?
40 A defamatory statement is one which has a tendency to injure the reputation of the person to whom it refers, a statement
which tends to lower that person in the estimation of right-thinking members of society generally and, in particular, to cause the
person to be regarded with feelings of hatred, contempt, ridicule, fear, dislike or disesteem. The very essence of a defamatory
statement is its tendency to injure reputation, which is to say all aspects of a person's standing in the community.
41

To show defamation, the onus is on the plaintiff to prove three elements:
(a) that the words complained of were published;
(b) that the words complained of refer to the plaintiff; and
(c) that the words complained of, in their natural and ordinary meaning, or in some pleaded extended meaning, are
defamatory of the plaintiff.
(Hodgson v. Canadian Newspapers Co. (1998), 39 O.R. (3d) 235 (Ont. Gen. Div.) at 248.)

42 I will not deal with the first two at length. Suffice to say that in the present case there was publication and indeed reference
to the plaintiff. What then does the expression "natural and ordinary meaning" convey in the context of defamation cases? In the
present case the defamation is said to arise from inference or implication which is called a false innuendo and which includes
any meaning which does not require the support of extrinsic facts passing beyond general knowledge.
43 The pleadings in the present case are of the detailed sort required in an action such as this and which set out the meanings
that the words complained of are alleged to bear. These are often referred to as the "stings" of the publication, and it is from
these allegations that a defendant must determine the defences available and the evidence required to meet the case.
44
The assessment of whether words are defamatory would depend on their meaning. The prima facie meaning to be
attributed to words is determined by an objective test based on their natural and ordinary meaning, which would be inferred
by a reasonable and fair-minded listener (or reader) who has no special knowledge of the facts. The special meanings intended
or understood by the parties are not relevant to this determination. The standard should not be so low as to unduly stifle free
expression, nor so high as to imperil the ability to protect the integrity of a person's reputation. The plaintiff is required to prove
that the ordinary reasonable person might have understood the article in a defamatory sense. The plaintiff does not have to
prove that persons to whom it was published in fact did think less of him. It is important, therefore, to try to understand what
ordinary viewers of this program across the country would infer the words mean, given their general experience and knowledge
of public affairs: See Lewis v. Daily Telegraph Ltd., [1963] 2 All E.R. 151 (U.K. H.L.) at p. 154; Black v. Canadian Newspapers
Co. (1991), 6 C.P.C. (3d) 324 (Ont. Gen. Div.).
45 Television, as compared with print media, has the potential of a far greater impact, and because of its audio-visual nature
the words used may be of less importance than other aspects of the broadcast. Thus, in the present case, as in all cases of
television libel, it is important to consider not only context but also the manner in which the program is presented. This issue
has been considered in a number of cases, including Color Your World Corp. v. Canadian Broadcasting Corp. (1998), 38 O.R.
(3d) 97 (Ont. C.A.), where at page 107, Abella J.A. stated:
There is no doubt that the audio-visual dimension of a television broadcast can transform the impression one might
otherwise get from a statement. The audio-visual aspects of a broadcast bring into play unique features such as voice
intonation, visual background, facial expression, and gestures, all of which can accompany the articulated facts to dramatic
effect. Because of these distinguishing factors in a broadcast, the overall impression, in addition to the accuracy of the
statements, is relevant.
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She continued:
When determining how a reasonable viewer might perceive the meaning of a broadcast, we must look not only to image,
sound and sequence, we must also look to the actual words used. If the content of those words is not distorted by the audiovisual aspects of the broadcast, they should be deemed the primary conveyor of a program's meaning.
46
While I must accept that the words, so long as they are not distorted, should be deemed the primary conveyor of a
program's meaning, they are not the only conveyor. As Cory J.A. (as he then was) stated in Grossman v. CFTO-TV Ltd. (1982),
39 O.R. (2d) 498 (Ont. C.A.) at page 502:
The allegedly libellous article in a newspaper could be kept, reviewed, and analyzed over an extended period....
On the other hand, television or radio broadcasts can be ephemeral and fleeting. Ephemeral though it may be, the impact
of a broadcast may be far greater than that of a newspaper article. The audio-visual effect can be devastating. The words
used in the broadcast may be of secondary importance to a number of other features. The intonation, tone of voice and
inflexion can make innocent words defamatory. A voice combined with background effects, scenery, music or images can
still more readily lead to an insidious result where, although innocent words are used, a person is held up to the most
flagrant ridicule and contempt.
47 In Vulcan Industrial Packaging Ltd. v. Canadian Broadcasting Corp. (1979), 23 O.R. (2d) 213 (Ont. Master) at page 226,
Master Sandler referred to a news documentary or an investigative journalism television program when he stated:
This type of program is still an audio-visual presentation and can rely on the visual element to communicate the desired
message relying on the old adage "a picture is worth a thousand words." In my view, the same type of considerations apply
to this type of television program as apply to a television play, since they both have the vast potential for presenting a
message from elements in the program, other than the spoken words themselves.
48 Thus, in assessing whether a television program is defamatory, it is not simply the words as literally spoken that are to be
considered, rather it is the entire thrust and effect of the program that must be evaluated including the overall impression left
with viewers, and in that regard one must look at the actual words used together with the image, sound and sequence.
49
With this test in mind, one must determine, as a question of law, whether the words complained of by the plaintiff
Dr. Leenen are capable of bearing the meanings alleged. Although a motion for non suit was brought in Myers v. Canadian
Broadcasting Corp., (supra), no such motion was brought in the present case. Nevertheless that threshold question of law must
be determined. If the words complained of are capable of more than one meaning, the question as to what meaning they actually
bear in the publication is one of fact which, in the circumstances here, must be determined at the end of the trial after all the
evidence is in. One does not select a meaning that is the harshest and most extreme because the test assumes a reasonable and
fair-minded audience rather than one that is looking to the question of the plaintiff's reputation. It is, therefore, for the trier
of fact to determine whether the words complained of, when considered in the context in which they were presented, would
reasonably lower the plaintiff in the estimation of an ordinary, objective, reasonable member of society who, with common
sense, is reasonably thoughtful and informed, but who does not have an overly fragile sensibility.
50 It is the position of the plaintiff that the "stings" of the libel in the present case were never expressed or stated in so many
words, but rather arose through "innuendo" or inference from the broader context and from association within the publication.
51 It is the position of the defendants that the innuendoes alleged in the statement of claim are not capable of meaning or of
being taken by a reasonable and fair-minded viewer to mean what the plaintiff alleges. The defendants argue that the broadcast
carefully highlights the distinction between long and short acting CCBs, and presents the issue of safety in terms of a genuine
difference of opinion among qualified professionals and regulators.
52
As to the plaintiff's allegations respecting the innuendoes related to conflict of interest, the defendants submit there is
nothing they say in the broadcast that is capable of meaning or being taken by a reasonable and fair-minded viewer to mean
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that Dr. Leenen was in an actual conflict of interest which in fact compromised his objectivity or that he acted dishonestly in
that regard. They say that the broadcast was careful and fair in addressing those issues in terms of "appearance of a possible
conflict of interest" rather than actual conflict on his part.
53
Finally, with respect to the alleged innuendo that Dr. Leenen, as chair of the ad hoc advisory committee, deliberately or
negligently failed to review the H.P.B.'s entire file on CCBs, they argue that the broadcast merely draws to the viewer's attention
the fact that the committee did not review these files before drafting the "Dear Doctor" letter when, according to Dr. BrillEdwards, they would have had complete access to those files, if requested.
54

Let us examine the stings. It is the plaintiff's position that he has been defamed in four identifiable areas:
(a) Innuendo that Dr. Leenen supported the prescribing of killer drugs;
(b) Innuendo that Dr. Leenen was in a conflict of interest;
(c) Innuendo that Dr. Leenen was receiving a pay-off or a kickback from Pfizer; and
(d) Innuendo that Dr. Leenen acted negligently or dishonestly as chair of the ad hoc advisory committee.

(i) Innuendo that Dr. Leenen supported the prescribing of killer drugs:
55
The plaintiff argues that through innuendo the words complained of are capable of giving rise to the meaning that Dr.
Leenen supported the prescribing of killer drugs. The plaintiff argues that the program introduces CCBs as a drug which is
killing tens of thousands of patients and that there is little difference between the short acting and the long acting formulations.
Dr. Leenen is presented as a "cardiologist" at the Ottawa Civic Hospital, who publicly supports the use of long acting CCBs,
arguing that they are safe because he believes they affect the heart differently. In order to emphasize the point that there really
is no difference between the two formulations, the program presents the view of another cardiologist, Dr. Robert Rangno, who
spoke of the "skunk" analogy.
56
I disagree with the defendants' position that they presented a careful and clear distinction between the two formulations.
Rather than presenting a fair and balanced discussion of different views among qualified professionals, the program simply
expanded upon Mr. Regush's slanted and biased story outline. Rather than exploring, in a thoughtful way, differences of scientific
opinion, the program effectively set up heroes versus villains and, in my view, when considered in the context of the entire
broadcast, without any doubt presented a false innuendo related to Dr. Leenen's support of long acting CCBs.
57 Further, all of this was done within the context of Dr. Leenen appearing to have a possible conflict of interest, given that
just months before he had co-authored the "Dear Colleague" letter circulated by Pfizer, and then in September 1995 had chaired
the ad hoc advisory committee. The April 4th, 1995 letter is described by the host as a widely-distributed letter to doctors
"downplaying criticisms of CCBs," and Dr. Leenen as a rousing critic of the Psaty study, someone beholden to Pfizer who was
going on a " cruise down the Nile to educate Pfizer about a drug that they make." It is the plaintiff's position that what the
audience heard and saw during the first 24 minutes of the program, before Dr. Leenen's introduction, created the impression that
the plaintiff was aware of the deadly nature of long acting CCBs. After hearing about the plaintiff's alleged conflict of interest
and his relationship with Pfizer, the impression created was that he supported or condoned the use of long acting CCBs without
concern for the health and safety of patients. The plaintiff says that he is presented as someone providing false reassurances
about the safety of long acting CCBs and someone guilty of dangerously wishful thinking that these agents are not going to
be just as harmful as the short acting versions.
58 The defendants say that a fair and reasonable reading of the portions of the broadcast complained of by Dr. Leenen show
that they are incapable of supporting the innuendoes alleged. They argue that most of the portions of the broadcast complained
of are not "of and concerning" Dr. Leenen, and that the portions that do refer to or concern Dr. Leenen do not give rise to the
extraordinary meanings alleged. Nowhere in the broadcast, they argue, do the defendants say that long acting CCBs are causing
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patients to die, nor does the broadcast allege that Dr. Leenen believes or is aware that long acting CCBs cause patients to die
or that he is unconcerned about patient safety.
59
I find that the cumulative effect of the broadcast indeed is capable of bearing the meaning alleged by the plaintiff.
Following a rather sensationalized introduction and against the backdrop of the interviews with Dr. Brill-Edwards and other
critics and the notion that tens of thousands of patients have died as a result of taking nifedipine, Dr. Leenen is introduced as a
defender of long acting CCBs in a context where the viewer is given very little information as to the difference between the two
formulations. Added to this is the whole spectre of conflict of interest. The cumulative effect, in my view, is capable of bearing
the meaning that Dr. Leenen was less interested in patient safety than he was with the preservation of corporate profits.
60 By presenting Dr. Leenen as a defender of CCBs and someone who advocates their safety, in the face of the introductory
material, not only is Dr. Leenen's science entirely misrepresented but also, on an objective basis, information is presented that
is capable of meaning that he was dishonest, negligent, uncaring and foolish. The broadcast does not have to allege directly that
Dr. Leenen believed or was aware that long acting CCBs caused patient deaths or that he was unconcerned. When the broadcast
is considered as a whole and given the context in which Dr. Leenen was presented, the innuendo is there. Reinforcing this is
the interview with Dr. Sidney Wolfe, a citizen's advocate from the United States, who stated that it was dangerously wishful
thinking to suggest that long acting nifedipine was not as harmful as the short acting version. Together with Dr. Rangno's rather
forceful "skunk" analogy the message is clear.
61
The defendants argue that Dr. Leenen did indeed advocate the safety of long acting CCBs because he believed the
Canadian Hypertension Society guidelines should be followed, and that in his letter of April 4th, 1995 he recommended against
altering treatment strategies deemed safe and effective. That does not tell me, nor should it have told the CBC, that Dr. Leenen
simplistically argued in favour of their safety. In fact, from all of the information available to the CBC at the time of broadcast,
they knew or ought to have known of Dr. Leenen's very cautious views about the use of CCBs and further that his letter of April
4th, 1995 simply reiterated statements made in the United States by concerned agencies and Dr. Psaty himself following the
release of the abstract. That message was clear: Do not change treatment strategies that are working and follow the guidelines.
The statement by Dr. Brill-Edwards "I was appalled but not surprised" when asked about the final "Dear Doctor" letter issued by
the H.P.B., along with the statement that the letter "lacked urgency," when taken together in the context of the overall presentation
of Dr. Leenen, was capable of bearing the meaning that Dr. Leenen was somehow compromised and that he did not care about
the deaths of tens of thousands of patients. In light of the program's mischaracterization of the "Dear Doctor" letter which Dr.
Leenen had drafted following the ad hoc committee meeting, the viewer is left with the impression that something was wrong
with the outcome of the committee meeting probably due to Dr. Leenen's conflict of interest. In the broadcast, Dr. Brill-Edwards,
amongst other things, complains that Dr. Leenen allowed Dr. Myers to dominate the meeting, that Dr. Myers' foremost concerns
were about company profits and that somehow Dr. Leenen allowed this to occur. Nothing could be further from the truth when
one carefully reviews the minutes of the September 18th meeting. Nowhere in the meeting of this committee, as revealed by the
minutes, did Dr. Leenen suggest that long acting calcium channel blockers were safe. In fact, at the conclusion of the meeting
the minutes state the following:
Dr. Leenen concluded by saying that in light of the evidence of adverse outcome with the short acting agents, one cannot
assume that the long acting are safe. It is critical to get outcome studies on the long acting agents and Dr. Leenen suggested
a letter to the company to this effect. Dr. Leenen, as chairman, is to formulate the draft which will be sent around for
everyone's input and consideration.
62
Overall the manner in which Dr. Leenen is portrayed in the program starkly contrasts with the sympathetic and positive
portrayal of Dr. Brill-Edwards. While Dr. Brill-Edwards, as an act of conscience, is forced to resign from the H.P.B., Dr. Leenen,
one of the villains, gets to go on a cruise down the Nile. All critics of the safety of CCBs are portrayed favourably throughout
the program, whereas the so-called defenders of CCBs, including Dr. Leenen, are portrayed in a negative way.
63 Accordingly, I find that the words complained of in the broadcast concerning the plaintiff, when considered in the context
in which they were presented, are capable of conveying to the mind of the ordinary, reasonable, fair-minded viewer the innuendo
that Dr. Leenen supported the prescribing of killer drugs.
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(ii) Innuendo that Dr. Leenen was in a conflict of interest:
64 The next false innuendo complained about is the presentation of Dr. Leenen as having a conflict of interest. The plaintiff
says that the consequences of this allegation of conflict of interest would have a devastating impact on an audience in light of
the assertions at the outset of the program that people are dying who don't need to die. The innuendo is that Dr. Leenen's advice
as chair of the ad hoc advisory committee reviewing CCBs was somehow compromised by conflict of interest in favour of the
pharmaceutical industry, and that his recommendations lacked urgency.
65
Following the interview with Dr. Klein, the defendant Wood refers to Dr. Leenen, the committee's chair, as having a
possible conflict of interest because just a few months before serving on the committee he signed a widely distributed letter
to doctors downplaying criticisms of CCBs. This letter was circulated by Pfizer and is characterized by Ms. Wood as "a fairly
rousing criticism of the work of doctors who'd been looking into the short acting drugs and how they might be a problem."
During this portion of the broadcast, Ms. Wood talks about Dr. Brill-Edwards writing to Dr. Krupa requesting a new taskforce
free of conflict of interest. It is during this portion of the broadcast that the words "conflict of interest" are highlighted on the
screen for a full six seconds.
66
The defendants argue that there is a significant difference between alleging actual conflict of interest and appearance of
conflict of interest. The broadcast, they say, took the position only that Dr. Leenen had "an appearance of possible conflict of
interest" when he served as chair of the advisory committee after having signed the "Dear Colleague" letter.
67
I recognize that if the content of the words is not distorted by the audio visual aspects of the broadcast then they should
be deemed the primary conveyor of the program's meaning: Color Your World Corp. v. Canadian Broadcasting Corp., (supra).
I have carefully applied the distortion test. Considering the content of the words, the information omitted from the program, the
editing decisions made, the selection of images and music, along with the facial expressions and tone of voice of the interviewer,
I conclude without much difficulty that in assessing the overall impact of the audio-visual elements the meaning is clear: Dr.
Leenen was compromised. In fact, while there is a brief reference to the words " appearance of possible conflict of interest," there
are many other instances throughout the broadcast where the words "conflict of interest" are used without any such qualification.
68
The program at one point focuses on Dr. Brill-Edwards' memorandum to the Assistant Deputy Minister dated January
19th, 1996 and part of the content of this memo shown to viewers states that the "expert advice was compromised by conflict
of interest in favour of the pharmaceutical industry." Taken together with Dr. Klein's interview where the issues of objectivity,
impartiality and conflict of interest are raised, the manner in which the program deals with Dr. Leenen having co-signed the
April 4th, 1995 letter circulated by Pfizer, and considering the omission of important information surrounding that letter which
the program completely mischaracterizes, I find that a false impression is created regarding the plaintiff's concerns about the
safety of CCBs and whether he was in a conflict of interest.
69
The segue from the discussion between Ms. Wood and Dr. Roland about the April 4th, 1995 letter, using the word
"collaboration," into the subject of Dr. Leenen's trip to Egypt courtesy of Pfizer, the plaintiff says, simply enhances the notion
of conflict of interest, without advising viewers that in fact Dr. Leenen, a member of Pfizer's Cardiovascular Advisory Board,
was going to be at the conference in Egypt, giving two lectures and chairing another session. It is the plaintiff's position that
the omission of these key facts distorted the story, misinformed the audience and created a false impression about the plaintiff's
interaction with Pfizer while he served on the H.P.B.'s advisory committee. I agree that this, along with the words " So Pfizer
is paying people to go on a cruise down the Nile to educate them about a drug they make — is that right" and Ms. Wood
asking Dr. Klein, "Dr. Leenen, was he associated with a drug company?" followed by her saying, "We have a letter that has
his endorsement on it that he did for Pfizer defending calcium channel blockers," are all capable of bearing the meaning that
Dr. Leenen was seriously compromised when he served as the committee's chair. I do not accept the defendants' submission
that the issue of whether or not the mandate of the committee was over is irrelevant to the appearance of conflict. Mr. Regush
clearly understood, prior to broadcast, that Dr. Leenen had received the invitation to attend the conference in Egypt after his
work on the ad hoc advisory committee had been completed.
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70 The placement of the conflict of interest allegations against Dr. Myers as a backdrop to the conflict of interest allegations
about Dr. Leenen clearly created an association capable of colouring the audience's impression of the plaintiff as being guilty
of a serious conflict of interest.
71 Following an interruption by Dr. Klein's media chaperone the host informs viewers that the interview continued "despite
frequent interruptions." This segment was capable of not only making Dr. Klein appear evasive, but also in turn making her
answers to questions about Dr. Leenen's impartiality look less credible, creating an impression that the plaintiff was guilty of
conflict of interest.
72 The plaintiff also argues that by failing to inform viewers of the fact that Dr. Leenen was unaware of the existence of the
H.P.B.'s conflict of interest guidelines when he served on the committee, the story was distorted and completely misrepresented
the plaintiff's position concerning conflict of interest.
73
Much was made of these guidelines at trial. The defendants argue that they clearly applied to an H.P.B. committee such
as the one Dr. Leenen chaired. The defendants also insist the plaintiff was given sufficient opportunity during the interviews
to respond to any conflict of interest and they were satisfied Dr. Leenen's response was categorical in that he did not appear
to accept that he had any conflict.
74
I have examined these guidelines in detail and I accept the evidence of Dr. Krupa that they did not apply to this
committee. The fact is that Dr. Leenen was never informed about any conflict of interest guidelines by anyone until Ms. Wood
mentioned them to him during his on-camera interview. Despite the fact that the plaintiff told Ms. Wood that he had never
seen the guidelines, she failed to inform Dr. Leenen of her earlier interview with Dr. Klein, who had stated that he might have
violated them. Dr. Klein, quite frankly, had been caught completely unaware by the interviewer when she made this assertion.
Nevertheless, the defendants broadcast a segment suggesting that Dr. Leenen was in violation of H.P.B.'s conflict of interest
guidelines, without providing him with an opportunity to defend himself. The plaintiff argues that the defendant Wood used
an erroneous fact as the basis for stating to Dr. Klein that it appeared as though the plaintiff had violated the H.P.B.'s conflict
of interest guidelines. The April 4 th "Dear Colleague" letter co-signed by Dr. Leenen, I have concluded, was not in any way
an endorsement of Pfizer, but rather a carefully crafted letter sent for the purpose of assisting physicians in the treatment of
hypertension.
75 Overall, the ordinary, reasonable, right-thinking viewer would conclude that Dr. Leenen indeed was in a serious conflict
of interest. I have concluded that the cumulative effect of the broadcast is capable of bearing the meaning that Dr. Leenen, when
he served as chair of the ad hoc advisory committee, was in a conflict of interest. More specifically, the words complained of
are capable in law of meaning that Dr. Leenen's advice to the H.P.B. was compromised by a conflict of interest in favour of the
pharmaceutical industry. In essence, he is accused of providing the H.P.B. with wrong advice with the result that the " killer
drugs" were not removed from the market and, as a result, people are dying who should not be.
(iii) Innuendo that Dr. Leenen was receiving a pay-off or a kickback from Pfizer:
76
The plaintiff complains that by innuendo he is presented as someone receiving a pay-off or a kickback from Pfizer in
the form of "a trip to Egypt, courtesy of Pfizer," and "a cruise down the Nile." It is the plaintiff's position that the words were
intended and understood to mean that his work as chair of the ad hoc advisory committee was not objective, was not impartial
and was influenced by a multi-national pharmaceutical company. In this regard, the plaintiff says that Ms. Wood's interview
with Dr. Klein raises the issue of the impartiality and objectivity of the committee members. He maintains that Ms. Wood's
description of the April 4th letter as an "endorsement" from Dr. Leenen defending CCBs, and Dr. Klein's interview where she
stated the guidelines may well have been violated serve to promote this innuendo. The plaintiff also points to Dr. Brill-Edwards'
comments during the broadcast where she thought the first draft of the "Dear Doctor" letter downplayed the risks and, with
respect to the letter eventually issued by H.P.B., she was appalled but not surprised by its content.
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77 Through Dr. Brill-Edwards, the plaintiff contends that the committee is cast as a small group dominated by Dr. Myers who
had already judged the situation. Ms. Wood asked Dr. Klein if it was objective science to have someone who had previously
appeared before the H.P.B. on behalf of a drug company later serve on an advisory committee. Following this interview, the
audience is informed about Dr. Leenen's alleged conflict of interest and his alleged association and collaboration with Pfizer.
The plaintiff argues that this sequence portrayed him as neither objective nor impartial and influenced by Pfizer.
78
The whole spectre of the cruise down the Nile, the plaintiff argues, was portrayed as a pay-off or a kickback for looking
after Pfizer's interests and for his support of the use of CCBs. The notion of kickbacks was introduced very early in the program
through Ms. Wood's discussion with the Attorney General of Minnesota about a kickback investigation. The impression left, it
is argued, is that by drafting a "Dear Doctor" letter lacking urgency and steering clear of specific concerns about long acting
CCBs, the committee had pre-judged the issue and that Dr. Leenen was being paid off with the "cruise." The tone of voice and
the facial expression of the defendant Wood in stating, " So Pfizer is paying people to go on a cruise down the Nile to educate
them about a drug they make — is that right?" is one of complete disdain towards the plaintiff. Her contempt for Dr. Leenen is
palpable. This is reinforced by Dr. Brill-Edwards' statement that she was appalled but not surprised by the "Dear Doctor" letter,
all of which was presented in the context of Dr. Myers defending the financial interests of drug companies.
79
The defendants argue there is no suggestion in the broadcast that Dr. Leenen received a kickback or a pay-off from
Pfizer and that if Pfizer had thought the broadcast meant that they would have sued the fifth estate. The defendants attempt to
argue that the evidence is unclear that Dr. Leenen's work on the committee was over by the time he received the invitation to
attend the conference in Egypt.
80
Again, I have carefully applied the distortion test. I find that the broadcast did not have to say that Dr. Leenen received
a kickback or a pay-off from Pfizer. The innuendo was clear. When one considers that only minutes before there had been
a discussion between the host and the Attorney General of Minnesota on the subject of kickbacks involving pharmaceutical
companies, the linkage could not have been any more firmly in place. I am satisfied that the CBC knew Dr. Leenen's work for
H.P.B. had been concluded when the draft letter was submitted on November 22 nd , well before he received the invitation to
attend the conference in Egypt. Moreover, the viewer is never told of the real nature of Dr. Leenen's involvement as a member of
Pfizer's advisory board and the work he would be doing at this conference. Nevertheless the words complained of were clearly
capable of the meaning that Dr. Leenen, because of his relationship with Pfizer, was not objective, was not impartial and was
influenced by the company. In speaking of the April 4th, 1995 letter co-authored by Dr. Leenen, and knowing it to be a complete
mischaracterization the defendant Wood states:
Well it's a fairly rousing criticism of the work of doctors who'd been looking into short acting drugs and how they might
be a problem. Do you remember in this letter that you released it not through an objective journal but that you released
it through Pfizer?
This could only serve to heighten the meaning the program clearly attempted to convey. Adding impact are Dr. Brill-Edwards'
comments, when speaking of the committee's draft "Dear Doctor" letter that it "definitely downplayed the risks" and that she
was "appalled but not surprised." The broadcast of her memorandum to the Assistant Deputy Minister in which she states, "It is
my paramount concern that the department must not continue to place the interests of the pharmaceutical manufacturers ahead
of the protection of public safety," along with her comments that the ad hoc committee was a " small group of four largely
dominated by (Dr. Myers) who had made it clear that he had already judged the situation," simply hammers home the point.
81
I have concluded that the cumulative effect of the broadcast is capable of bearing a meaning that Dr. Leenen was not
only in a conflict of interest but also that he was somehow beholden to Pfizer and that for supporting Pfizer he received a payoff in the form of a "cruise down the Nile." Nothing, of course, could be further from the truth, but the innuendo left by this
broadcast, when taken in the context of the entire program and the manner in which it was presented, was clearly capable of
bearing this meaning.
(iv) Innuendo that Dr. Leenen acted negligently or dishonestly as chair of the ad hoc advisory committee:
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Finally, I turn to the alleged false innuendo that Dr. Leenen acted negligently or dishonestly by deliberately ignoring
important information in the H.P.B.'s files concerning the approval of CCBs. Amongst others, the plaintiff complains of the
following words:
Wood: Another entry in the government's files raises doubt about just how different short and long acting nifedipine really
are. It refers to Bayer data submitted to American regulators at least five years ago, and suggests that the drugs affect blood
pressure and heart rate in similar ways — in other words, an early and serious indication that all forms of nifedipine should
be scrutinized. This is just the kind of information the expert committee would have found if it had looked at the files before
drafting Health Canada's "Dear Doctor" letter. But the committee chair, Dr. Leenen, told us he didn't look in the H.P.B. files.
Wood: (To Dr. Leenen) Before one writes such a letter, shouldn't you know what's in the file?
Leenen: Well we know the clinical file, as far as what has been published in the literature, and that's based on that it was
we give our advice on.
Wood: So it's not necessary to know what's in the file in order to do this?
Leenen: That is not necessarily what is in the H.P.B. file because that is confidential and we would not have necessarily
access to that type of file.
Brill-Edwards: The committee didn't even ask about the file. They didn't ask about the confidential data, and the committee
is in a privileged position to do so. A member of an expert committee certainly can request access and that would be in
almost every circumstance granted.
Wood: How do you draft a "Dear Doctor" letter on a product when you haven't gone back and looked at the files?
Brill-Edwards: Very, very difficult. I've written many "Dear Doctor" letters or at least drafted many "Dear Doctor" letters
and I can honestly say I've never done it without having a full understanding of the detail of the issue.
Wood: The expert committee didn't look at the files and the H.P.B. didn't fully review them before considering the
committee's draft.
83
The defendants dispute this allegation, saying the broadcast does not allege that the plaintiff was solely responsible
for reviewing the file, or was negligent in failing to do so. They submit that a balanced range of views was presented on the
subject, setting out essentially all of the relevant facts. They contend they allowed Dr. Leenen the opportunity to defend his
action in not reviewing the file and that he replied by saying it was not within the committee's mandate or that the information
would not be useful.
84 From the incredulous demeanor of Ms. Wood in conducting these interviews, leaving the impression that Dr. Leenen and
his committee failed in their responsibilities, I have no hesitation in concluding that these words in that context were capable
of bearing the meaning that Dr. Leenen was indeed negligent, careless, dishonest and uncaring. The context of this began right
at the beginning of the program where the announcer in introducing the program stated:
Trish Wood with a disturbing investigation into secret files and the whistleblower who knows what's inside them.
This was followed by Ms. Wood's dramatic introduction telling viewers:
Behind the bureaucracy, boxes holding files containing secrets are assessed and approved for sale. Hidden somewhere in
these back rooms the tainted history of a drug that's been swallowed by thousands of Canadians, a drug that may have
caused a huge number of deaths.
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This fear about the safety of CCBs and the aura of government secrecy is built up throughout the program, not only by the
spoken words, but also through the visual images and dramatic music. The defendant Wood's facial expression during interviews
with the "bad guys" is usually one of disbelief, disgust and disdain.
85 The fact is, and the CBC knew this because it had received confidential information from Dr. Brill-Edwards long before
broadcast, these H.P.B. files in no way revealed a "tainted history" or indeed any information that would have been of assistance
to the ad hoc advisory committee. The viewer is not told that it was never part of the committee's mandate to review the agency's
approval process, but rather to discuss the current literature on CCBs and to make recommendations as to their use in clinical
practice. There were no shocking 15 year-old entries in these files, as Dr. Brill-Edwards proclaimed. The audience is never told
that it was the H.P.B.'s sole responsibility to write the final "Dear Doctor" letter, and that if the branch felt it necessary to review
its own files it would do so. These omissions distorted the story, creating the false impression that the plaintiff negligently failed
to review or deliberately ignored information in these files, thus allowing him to downplay the risks of CCBs in the draft "Dear
Doctor" letter, all for the advantage of the drug manufacturers.
86 Furthermore, Dr. Brill-Edwards complained that Dr. Leenen allowed Dr. Myers, with his concerns about company profits,
to dominate the meeting. Added to that was the message that Dr. Leenen advocated the safety of long acting CCBs. The minutes
of the meeting reveal a reality that contrasts sharply with these portrayals. Nevertheless, the viewer is left with the impression
that Dr. Leenen was less than effective and probably negligent in his duties as committee chair.
(v) Conclusion:
87
Having found in law that the words complained of are indeed capable of bearing the meanings alleged by the plaintiff, I
have concluded in fact that the words complained of do actually bear those meanings. Recognizing that I am not to select the
harshest and most extreme meaning along a spectrum of possible meanings, I have applied the test of a reasonable and fairminded viewer, rather than one who is looking to question the plaintiff's reputation. In analyzing the actual words used to assess
whether harm was occasioned to the plaintiff's reputation, I have focused on what ordinary viewers in Canada would infer the
words to mean, given their general experience and knowledge of public affairs. As was stated by Lord Reid in Lewis v. Daily
Telegraph Ltd., (supra), at p. 154:
What the ordinary man would infer without special knowledge has generally been called the natural and ordinary meaning
of the words. But that expression is rather misleading in that it conceals the fact that there are two elements in it. Sometimes
it is not necessary to go beyond the words themselves as where the plaintiff has been called a thief or a murderer. But more
often the sting is not so much in the words themselves as in what the ordinary man will infer from them and that is also
regarded as part of their natural and ordinary meaning. [Emphasis added.]
88
Context, of course, is crucial in determining the defamatory sense of words and an alleged defamatory statement cannot
be considered apart from the circumstances in which it is made. I have not analyzed the words as though I were carefully
considering a written contract. Rather, I have taken the broadcast as a whole in determining whether it is defamatory and it
is upon that basis that I have reached the conclusion that this broadcast was indeed devastatingly defamatory of the plaintiff.
Within that context, the reasonable viewer would conclude that Dr. Leenen supported the prescribing of killer drugs, that he was
in conflict of interest, that he was receiving a pay-off from Pfizer and, at the very least, that as chair of the committee he was
negligent and more likely dishonest. The words, within the context of the entire broadcast, certainly are capable of bearing the
meaning that the plaintiff was guilty of misconduct. The words suggest a lack of integrity on the part of the plaintiff, something
which strikes at the very heart of his professional stature.
89 Television, a very powerful medium, provides widespread and instantaneous dissemination of information. Programs such
as the fifth estate have remarkable potential and capacity to cause damage. A program such as this one, by the sensationalized
manner in which it was produced, is far more likely to cause damage than other less respected publications or broadcasts. Thus,
there is a greater responsibility upon those who produce such programs to ensure that the content is factually correct. A person's
reputation for honesty and integrity is a precious commodity and when that is put into question the results can be devastating.
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Just as allegations of conflict of interest are defamatory, to suggest that a person of Dr. Leenen's stature lacked integrity, was less
concerned about patient safety than about drug manufacturer's profits, and that he conducted himself in a less than professional
manner, not only calls into question his credibility as a research scientist, thereby demeaning him in the eyes of his colleagues,
but causes his overall reputation in his larger community to suffer irreparable damage.
90
Having concluded that a reasonable and fair-minded viewer would infer these meanings, I want to stress that I have
canvassed all of the alternatives and a full range of meanings that might be taken.
91
Having found that the plaintiff was defamed, the burden now shifts to the defendants to establish one or more of the
common law defences available on a balance of probabilities.
Issue 2: Are the facts which comprise the defamatory material true and, if so, is that an absolute defence?
92
The defence of justification or "truth" is a complete defence and, if the facts which comprise the defamatory material
are true, a plaintiff's action cannot succeed: The Law of Defamation in Canada, (supra), at pp. 10-2 and 10-17 and 10-18;
Sutherland v. Stopes, [1925] A.C. 47 (U.K. H.L.) at p. 62.
93
It goes without saying that the press and other media are entitled to communicate true facts and here the defendants say
that the words complained of consist of statements of fact and hence are true in substance and fact. In their amended, amended
statement of defence the defendants at paragraph ten set out what they say are the true facts. The plaintiff agrees with the
first four of these and, therefore, I need not comment further. However, the fifth "true fact" that the defendants rely upon is
challenged by the plaintiff. It states:
That some medical and scientific experts have criticized the studies that say that the short acting forms of CCBs may lead
to increased patient deaths.
94
This is not Dr. Leenen's position, nor is it what the April 4th, 1995 letter is all about. Dr. Leenen's criticism was about
Dr. Psaty's abstract and the purpose of the April 4th letter was simply to avert harm to patients by advising physicians it was
premature to alter treatment strategies on the strength of that abstract.
95

The sixth "true fact" is acceptable to the plaintiff; however, the seventh is not. It states:
That some medical and scientific experts are concerned that because problems have been encountered with the short acting
forms of CCBs, problems may also exist with the long acting forms of CCBs and that they believe more research must
be done before physicians begin prescribing the long acting forms of CCBs for treatment of high blood pressure except
as a last resort.

Two things emerge from this statement. First, Dr. Leenen's position, as the minutes of the ad hoc advisory committee meeting
clearly reveal, is exactly that — more research must be done. However, there was no evidence at the time of broadcast to support
the statement that CCBs should be used only as a last resort. What all physicians interviewed for this program consistently
stated, and indeed Dr. Psaty himself, was that until the clinical trial results were in, the guidelines should be followed. Those
guidelines do not say the CCBs are to be used only as a last resort.
96

The eighth so-called "true fact" is also challenged by the plaintiff. It states:
That other medical and scientific experts, including the plaintiff, have expressed the opposite view, stating that there is
no evidence that the long acting forms of CCBs are harmful to patients and that studies critical of short acting forms of
CCBs are not related to the long acting forms.

This is completely false; it cannot be considered a true fact. Moreover, that was never the plaintiff's position and one only has
to look again at the minutes of the ad hoc advisory meeting to understand that.
97

The defendants state in the ninth "true fact":
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That as a result of the above [seventh and eighth "true fact"], there is a debate in the scientific and medical community as
to the safety of the long acting forms of CCBs including Nifedipine.
Again this is false because it positions the plaintiff on the "wrong" side of the debate, a position that did not accurately reflect
his views.
98

In the tenth "true fact," as outlined in the amended, amended statement of defence, the defendants state:
That the plaintiff has entered the debate by expressing opinions as to the unreliability of studies questioning the safety
of certain forms of CCBs.

The fact is that the only "study" Dr. Leenen was critical of, was the Psaty abstract and its methodology and he expressed this
in the April 4th letter.
99

In the eleventh "true fact," the defendants say:
That the H.P.B. failed, initially, to provide any warnings about possible safety risks of CCBs to doctors or patients. Later,
after one civil servant employed by the HPB conducted her own review of CCBs and after the U.S. National Heart, Lung and
Blood Institute published an advisory with regard to short-acting CCBs, the HPB convened an ad hoc advisory committee
of four outside experts ("the Committee") to review the data on CCBs and make suggestions for a Dear Doctor letter to
inform Canadian physicians of their findings. The plaintiff was the Chair of this Committee.

The second sentence of that paragraph is false. There is insufficient evidence that the " one civil servant," obviously referring
to Dr. Brill-Edwards, did more than look at the CCB files at the end of 1995. Furthermore, the first sentence of the paragraph
is false in saying that the H.P.B. failed to provide any warnings. The evidence reveals that Dr. Salim Yusuf, one of the "good
guys," believed that the H.P.B. did not "drop the ball." In other words, it was responding appropriately to the controversy. The
only person who believed the H.P.B. mishandled the situation was Dr. Brill-Edwards and her comments to that effect are not a
fact. The paragraph is also incorrect in stating that the H.P.B. convened its ad hoc advisory committee after the NHLBI advisory.
In fact, the H.P.B. committee began to organize its response in August. The NIH statement was released in September 1995.
The paragraph also misstates the committee's mandate. In fact the committee was mandated to review the current literature.
100

In the twelfth "true fact" the defendants state:
That the plaintiff had, only four months before, written or signed a letter distributed by one of the manufacturers of CCBs
to physicians down-playing the risks of CCBs by criticizing the validity and conclusion of studies that raised questions
about the safety of CCBs.

This is false. The April 4th, 1995 letter, co-authored by the plaintiff, did not downplay the risks of CCBs and can only be
described as a cautionary piece. It did not criticize "studies," but spoke only of Dr. Psaty's abstract.
101

In the thirteenth stated "true fact," the defendants say:
That the plaintiff agreed to participate in an educational session about CCBs in the context of a cruise down the Nile paid
for by the same manufacturer.

The fact is that Dr. Leenen was a member of Pfizer's advisory board and had attended such meetings long before his involvement
with the H.P.B. While Pfizer paid the travel expenses of those scientists attending the conference, including Dr. Leenen's, this
was hardly a "cruise down the Nile," but rather a conference at which Dr. Leenen was presenting two papers and chairing another
session. In fact, from the agenda produced at trial, only one of the three days dealt with the subject of CCBs.
102

In the next "true fact" the defendants say:

18

That following advice from the Committee, a Dear Doctor letter which did not contain a strong warning as to the potential
risks of CCBs was released by HPB.
This is simply not a fact, but rather the opinion of a disgruntled employee of the H.P.B., Dr. Brill-Edwards. Even Dr. Robert
Rangno, one of the program's "heroes" agreed that the "Dear Doctor" letter was a warning.
103

In the next stated "fact" the defendants say:
That HPB considered that there might have been a violation of conflict of interest policy in light of the matters referred
to in [the twelfth " true fact"].

Again, this is not a fact. The statement by Dr. Klein, presented in the broadcast, was based upon a complete mischaracterization
of the April 4th, 1995 letter by Ms. Wood and under circumstances of an ambush interview.
104

In the next stated "true fact," the defendants say:
That manufacturers of CCBs market their products by providing samples of their medications to physicians and by
advertising to the public. These marketing efforts seldom, if ever, including information about the treatment protocol to be
employed for treating high blood pressure, including the use of first line medications such as diuretics and beta blockers.

This is simply not true. First of all, pharmaceutical manufacturers are not permitted to advertise to the public in Canada and,
secondly, on the evidence, their marketing efforts do include information about therapies to be employed in the treatment of
high blood pressure.
105

Finally, the defendants say:
That the scientific and medical debate about the safety of types of CCBs and of HPB's role in their approval has continued
past the date of the initiation of these proceedings.

In the sense that some form of scientific and medical debate will continue until the results of the ALLHAT study are in, the
statement is correct and in fact represents the plaintiff's position.
106
These are the so-called "true facts" pleaded by the defendants and they are the only facts upon which they can rely.
Having found, for the most part, that they are not true, the plea of justification must fail. More will be said about these "facts"
within the context of fair comment.
Issue 3: If the references are defamatory, are the defendants protected because they fall within the defence of qualified
privilege?
107

The defence of qualified privilege has been well described as follows:
There are certain occasions on which a person is entitled to publish untrue statements about another, where he or she will
not be liable even though the publication is defamatory. One such occasion is called a conditional or qualified privilege.
No action can be maintained against a defendant unless it is shown that he or she published the statement with actual or
express malice. An occasion is privileged if a statement is fairly made by a person in the discharge of some public or
private duty, or for the purpose of pursuing or protecting some private interest, provided it is made to a person who has
some corresponding interest in receiving it. The duty may be either legal, social or moral. The test is whether persons of
ordinary intelligence and moral principle, or the great majority of right-minded persons, would have considered it a duty to
communicate the information to those to whom it was published. (The Law of Defamation in Canada, supra, at pp. 13-4.)
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Therefore, the test is twofold. To succeed in this defence the defendant must establish not only some public or private
duty, but also that the recipient had a corresponding interest in receiving the information. The test is clearly an objective one.
The issue was dealt with extensively in a recent decision of the House of Lords, Reynolds v. Times Newspapers Ltd., [1999] 4
19

All E.R. 609 (U.K. H.L.) (released 28 October 1999). The notion of reciprocity was reaffirmed in that decision where at para.
13-14 Lord Nicholls of Birkenhead stated:
There are occasions when the person to whom a statement is made has a special interest in learning the honestly held views
of another person, even if those views are defamatory of someone else and cannot be proved to be true. When the interest
is of sufficient importance to outweigh the need to protect reputation, the occasion is regarded as privileged.
Sometimes the need for uninhibited expression is of such a high order that the occasion attracts absolute privilege, as with
statements made by judges or advocates or witnesses in the course of judicial proceedings. More usually, the privilege is
qualified in that it can be defeated if the plaintiff proves the defendant was actuated by malice.
109
The trier of fact, therefore, must carefully consider the position of both parties when deciding whether an occasion is
privileged. A court must take into consideration all circumstances in first determining whether a duty existed in the conveyor of
the information, and correspondingly whether there was an appropriate interest or right to know the information being conveyed.
In order to assist trial judges, Lord Nicholls suggested some matters which ought to be taken into account. These are found
at para. 57 as follows:
(a) The seriousness of the allegation. The more serious the charge the more the public is misinformed and the individual
harmed, if the allegation is not true.
(b) The nature of the information, and the extent to which the subject-matter is a matter of public concern.
(c) The source of the information. Some informants have no direct knowledge of the events. Some have their own
axes to grind, or are being paid for their stories.
(d) The steps taken to verify the information.
(e) The status of the information. The allegation may have already been the subject of an investigation which
commands respect.
(f) The urgency of the matter. News is often a perishable commodity.
(g) Whether comment was sought from the defendant. He may have information others do not possess or have not
disclosed. An approach to the defendant will not always be necessary.
(h) Whether the article contained the gist of the plaintiffs side of the story.
(i) The tone of the article. A newspaper can raise queries or call for an investigation. It need not adopt allegations
as statements of fact.
(j) The circumstances of the publication, including the timing.
110
While these comments are to be considered instructive, they do form a sound basis upon which the trier of fact may
weigh these important questions and determine whether the reciprocal nature of the test has been met.
111
One must carefully consider what it is that is being communicated. As Lord Hobhouse of Woodborough stated in the
same case at para. 159:
The liberty to communicate (and receive) information has a similar place in a free society but it is important always to
remember that it is the communication of information, not misinformation, which is the subject of this liberty. There is
no human right to disseminate information that is not true. No public interest is served by publishing or communicating
misinformation. The working of a democratic society depends on the members of that society being informed, not
misinformed. Misleading people and the purveying as facts statements which are not true is destructive of the democratic
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society and should form no part of such a society. There is no duty to publish what is not true: there is no interest in being
misinformed. These are general propositions going far beyond the mere protection of reputations.
112
Thus the defence of qualified privilege can be defeated not only by actual malice but also if the limits of the duty or
interest have been exceeded: Hill v. Church of Scientology of Toronto, (supra); Botiuk v. Toronto Free Press Publications Ltd.,
[1995] 3 S.C.R. 3 (S.C.C.).
113 An essential element of the defence of qualified privilege is good faith, and it is always for the trier of fact to determine
whether the defendant acted in good faith and carried out its function in a responsible way by producing a fair and balanced
program. Honest belief in the truth of the material broadcast is not sufficient to constitute good faith unless the belief is based
on reasonable grounds: Teskey v. Canadian Newspapers Co. (1989), 68 O.R. (2d) 737 (Ont. C.A.). It is important, therefore,
that those publishing or broadcasting defamatory statements do so after a proper and thorough investigation of the facts. It will
be for the trier of fact, on the evidence available, to determine whether a proper investigation was conducted. Of course, it goes
without saying that if what is broadcast deliberately omits information contrary to a thesis that may have been developed for
the program, good faith cannot exist.
114
Let us examine the defence of qualified privilege in the present case. The defendants say that the CBC, and as a result
the fifth estate, has a statutorily mandated duty to inform Canadians on matters of public importance such as the health and
welfare of its citizens. Given this mandate the defendants say that this broadcast is but one example of the CBC fulfilling its
mandate. Until recently, there was some doubt as to whether publication to the world at large could ever give rise to an occasion
of qualified privilege. However, that issue was definitively resolved by the Court of Appeal in Grenier v. Southam Inc. (May
28, 1997), Doc. CA C16116 (Ont. C.A.). In that case, the court upheld the finding at trial that qualified privilege can attach to a
communication by the media published to the world at large if it is published in the context of a social or moral duty to raise the
underlying issue. This principle was enunciated further by the House of Lords in Reynolds v. Times Newspapers Ltd., (supra).
115 It is essentially the position of the defendants that qualified privilege attaches to this broadcast because they had a duty
to tell the Canadian public about a potential health hazard and to raise concerns about the integrity of Canada's drug regulatory
system. They say there was a corresponding interest in the public at large to receive this information. What occasion then existed
that would permit the CBC to broadcast a program such as this? What we do know is that following the release of his abstract
in March 1995, Dr. Psaty published an article in JAMA which, on the strength of a case control study, seemed to suggest that
short acting nifedipine might be harmful to heart patients. We know that in the United States, in Britain, and indeed in Canada,
physicians were being urged not to change treatment modalities on the strength of this study, but rather were being encouraged
to continue to follow published guidelines. Even Dr. Rangno, one of the program's "good guys," agreed there was no crisis,
and certainly that there was nothing appalling in the H.P.B.'s "Dear Doctor" letter. In fact, for the most part, he agreed with
it. Everyone knew that a long term clinical trial was underway headed up by Dr. Furberg, and co-ordinated in Canada by Dr.
Leenen. Everyone knew that the results of this study would not be available for several years. Everyone agreed that the clinical
trial was the appropriate way to deal with the issue. This was a crisis entirely created by Nicholas Regush, with the assistance
of Dr. Brill-Edwards. There was no urgency here, another of the elements that must be considered in support of the defence of
qualified privilege. It took CBC over four months to put the program together. If there had been real urgency, one would have
expected the chagrined Dr. Brill-Edwards to have stepped forward with an immediate press conference following the meeting
of the ad hoc advisory committee in September 1995. Rather than take these steps, Dr. Brill-Edwards chose to fully participated
in the production of this program, providing confidential information to its producer and submitting to a series of interviews
leading to the ultimate broadcast in late February 1996.
116 A number of people commented about this program with regard to its serious allegations and potential to harm individuals.
One in particular was Dr. Norman Campbell, President of the Canadian Coalition for High Blood Pressure Prevention and
Control, who wrote a letter to the Prime Minister dated July 24 th , 1996. After some discussion as to the admissibility of Dr.
Campbell's letter, and in view of the fact that counsel agreed it was unnecessary for Dr. Campbell to attend the trial to give this
evidence, I was left with the responsibility of determining what, if any, weight ought to be given to Dr. Campbell's comments.

21

In my view, it would be appropriate to give some consideration to these comments given Dr. Campbell's position within the
hypertension community and I have done so. In his letter to the Prime Minister, Dr. Campbell wrote:
This dissemination of such information to the public carries with it the strong potential to produce a harmful effect on the
health of the Canadian population. High blood pressure is a major cause of illness and death in the Canadian population.
The most common reason for failure to control blood pressure is the patient's lack of adherence to therapy.
117 Dr. Campbell's comments, as the evidence revealed, were not solitary, as a number of other physicians registered serious
concerns about the nature of this program and its potential for harm. This broadcast had a major impact on patients, some of
whom stopped their medications independent of physicians' advice. Many physicians and patients were greatly inconvenienced
due to the extra clinic visits and the additional counselling that was necessary in the aftermath of the fifth estate broadcast. In
fact, I think it reasonably could be said that the program was contrary to the public interest because of its real potential for harm
by inciting panic amongst patients suffering from high blood pressure. I think it is safe to say that any reasonable amount of
research would have revealed to the producers of this program that hypertension in Canada, and indeed in the United States,
is a major untreated health problem. This program, rather than being for the general good of the community and in the public
interest, probably impeded efforts to deal with this problem. As the evidence has revealed, compliance is a major concern of
those physicians treating hypertensive patients. I have concluded that this broadcast seriously undermined trust and confidence
in Canada's health care system. To suggest that the H.P.B. was less than diligent, something I have concluded was simply not
true, in the mind of a reasonable viewer would create grave concern about the drug regulatory process. Hence, the defence of
qualified privilege, on this basis alone, fails.
118
Furthermore, no Canadian cardiology organization supported the scientific interpretation that this program gave to an
important issue. This was a crisis entirely the making of the CBC and the producer of this program. While the circumstances may
have called for a thoughtful and balanced discussion, this program, fully adopting Mr. Regush's slanted story outline, seriously
misrepresented not only the views of many eminent Canadian scientists, but also the true nature of the controversy. As I look
at what was actually broadcast, how can it be said that a reasonable person would have felt any duty to broadcast this sort of
program? It had nothing to do with a duty to communicate important information. It had everything to do with sensationalizing
an issue, with creating viewer interest through alarm and with providing a podium for its producer's long held views, capably
assisted by the overheated concerns of a disgruntled regulator. If this was such an important story, why was it not picked up
by any of the national print or broadcast media? The program could easily have presented important information in a fair and
balanced manner and, had it done so, the public interest readily could have been served. By presenting a biased and slanted
view, a view which in many respects the CBC knew to be inaccurate or simply untrue, no public interest was served.
119
As I have said, in order for the defence of qualified privilege to succeed, the CBC's duty to broadcast this information
must have been "in" the public interest, not "of" public interest. After considering all of the evidence, I am satisfied that while
the subject matter of this program might have been of some interest to the public, it was not in the public interest. Applying
the factors outlined by Lord Nicholls in Reynolds v. Times Newspapers Ltd., (supra), the defence of qualified privilege fails
miserably. The statements made of the defendant in the broadcast were defamatory; there was no corresponding special interest
served by informing the public of the defendants' views, especially given the manner in which these views were broadcast.
The need to protect Dr. Leenen's reputation certainly outweighed the defendants' need for this type of expression. Simply put,
this was not a privileged occasion, one which would have imposed a duty upon the CBC to broadcast information defamatory
to Dr. Leenen.
Issue 4: Insofar as the words may consist of expressions of opinion, are they fair comment because those opinions are
honestly held in good faith?
120
I turn now to the issue of whether the law protects the statements made in this broadcast because they fall within the
defence of fair comment.
(i) The law regarding the defence of fair comment:
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121 The defence of fair comment protects words that are prima facie defamatory provided they are comments based on true
facts made honestly without malice with reference to a matter of public interest: The Law of Defamation in Canada, (supra),
at pp. 15-2. The defence of fair comment has been identified as the repository within the law of defamation of the values of
freedom of speech and it must be interpreted and applied in that light. As Lord Denning stated in Slim v. Daily Telegraph Ltd.,
[1968] 1 All E.R. 497 (Eng. C.A.) at p. 503:
[T]he right of fair comment is one of the essential elements which go to make up our freedom of speech. We must ever
maintain this right intact. It must not be whittled down by legal refinements.
122
The defence of fair comment illustrates just how highly our society values the freedom of expression. As Bellamy J.
stated in Myers v. Canadian Broadcasting Corp., (supra), at p. 27:
[N]o matter how prejudiced, extreme or biased the opinions are, the only issue is whether a fair-minded person could hold
them based on the proved facts.
The opinion need not be fair in any objective sense. There is no requirement that the criticism be impartial and wellbalanced... There is no cause to complain merely because the commentator is obstinate, biased, prejudiced, or wrong,
or the comments are rude, severe, extravagant, exaggerated or even fantastic, or they are expressed in colourful
language or the tone is unnecessarily discourteous. A court generally will not consider whether the comment is wellfounded or reasonable: Brown, (supra) at p. 15.4.
The long arm of the defence of fair comment highlights the importance we ascribe to freedom of expression in our society.
We place a high value on this freedom and recognize that it is not the job of the courts to tell TV producers, researchers
or editors how to do their jobs. While we expect responsible journalism, and arguably, especially from the CBC, there is
little room for the courts to censor what they do. Reporters do not have to meet an objective standard of care in reporting.
The only constraint on their freedom to make damaging comments is that their comments must be fair, in the sense of
satisfying the branches of the common law defence of fair comment.
She goes on:
In this case, the proved facts of the nifedipine story are easy to access. The interview clips with the various doctors and
the minutes of the HPB meeting combine to provide an account of the nature of the nifedipine debate and the spectrum
of opinion. The CBC relied on these sources. In addition, the CBC relied on the audiotapes of the meeting. Looking at
the proved facts, I must consider one question: Could a fair-minded person, looking at these same facts, honestly come
to hold the eight defamatory opinions about Dr. Myers?
I conclude that no fair-minded person, nor indeed any reasonable person, could have come to hold the views about Dr.
Myers which were conveyed in the program, given all the facts (reported and unreported) available to the defendants. From
my review of the detailed transcripts and the tapes, including the parts which were not used in the program, I find that the
CBC dramatically simplified a complex medical debate by seriously mischaracterizing Dr. Myers' position. The CBC set
him up quite unfairly as a "bad guy" in the debate.
Without any question, the same applies to the CBC's treatment of Dr. Leenen.
123
Comment is a statement of opinion. It is the inference which the writer or speaker draws from facts. Assertions of fact
are not protected by this defence. Comment must appear as comment; it must not be so mixed up with statements of fact that
the reader or listener is unable to distinguish between the reported facts and comment: P.F. Carter-Ruck, Carter-Ruck on Libel
and Slander, 5 th ed. (London: Butterworths, 1997) at p. 109. Any matter which does not indicate with reasonable clarity that
it purports to be comment and not statement of fact cannot be protected by the plea of fair comment: Hunt v. Star Newspaper
Co., [1908] 2 K.B. 309 (Eng. C.A.) at p. 320. If the message of the broadcast, therefore, was one of fact, then the defence of
fair comment fails. In the present case, if the words and visual images projected create a factual impression, then the defendants
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cannot rely upon the defence of fair comment. If the reasonable viewer takes what is broadcast to be fact, it will not be considered
as comment. Thus, in the present situation where we have Ms. Wood portraying Dr. Leenen as someone who publicly supports
CCBs and who argues that they are safe, she mixes up fact with comment. Even in the introduction, Dr. Brill-Edwards is spoken
of as the whistleblower "who has the facts."
124
As to the distinction between fact and comment, MacKeigan C.J. stated in Barltrop v. Canadian Broadcasting Corp.
(1978), 86 D.L.R. (3d) 61 (N.S. C.A.) at p. 75:
Here, as in Jones v. Bennett and Binham v. Pure Water, the defence founders because the words found defamatory in
meaning and by innuendo are, in my opinion, not comment but are false statements of fact, with the possible exception of
Dr. Needleman's remarks which probably qualify as a mere expression of opinion. The remaining remarks state or imply
as a fact that Dr. Barltrop, for a price, has given false or misleading evidence with unethical disregard for the health of
the public. They assert as a fact that he was professionally dishonest. They are therefore not mere expressions of opinion,
such as might have been the case had the accusers set forth substantially true facts from which dishonesty might fairly
be inferred and had then expressed as their opinion that they thought he was dishonest. I must conclude that the defence
of fair comment cannot succeed.
Furthermore, as Bellamy J. stated in Myers v. Canadian Broadcasting Corp., (supra), at p. 23:
The key lies in determining whether a defamatory statement or broadcast is presented as an objective fact which requires
no support, or whether it is presented as an a comment or opinion for which supporting facts are included. Indeed, the
difference can be a subtle one, since opinions are often expressed more as facts than as personal views. Regardless of how
it is expressed, in order for the defence of fair comment to apply, the opinion must still be recognizable to the reasonable
viewer as an opinion. To do this, the opinion must be supported by enough true facts for the viewer to see how the
commentator could have reached this conclusion.
125
Section 24 of the Libel and Slander Act, R.S.O. 1990, c. L-12 has modified the common law of fair comment. This
provision adopts the objective test as to whether a "person" could honestly believe the opinion published, regardless of whether
there is any proof that either the publisher or the speaker of the words in question believed them.
(ii) Applying the defence of fair comment to the broadcast:
126 One of the elements of fair comment, of course, is fairness. If it is found that the comment is unfair, the defence fails. In
the present case, the defendants argue that they did provide the viewer with a balanced debate. I disagree. This program, from
its inception, was slanted in one direction. Throughout, the critics of CCBs were treated in a positive light, while the so-called
defenders were treated in a negative way. Fairness would require that viewers be presented with both sides of the argument
in a balanced way. In this case, by omitting key information, by deliberately failing to provide Dr. Leenen an opportunity to
accurately present his views, and by deliberately failing to follow up with further interviews, the CBC cannot claim fair comment
when it describes Dr. Leenen as an advocate of CCBs. The selectivity in the presentation of the material for this program in and
of itself demonstrates an inherent unfairness towards those whose views did not mesh with Mr. Regush's. So much important
information was kept away from the viewer, information that, had it been presented, probably would have destroyed the Regush
thesis. From this, the only conclusion one can reach is that the defendants never intended there to be fairness and what in fact
they did was to either directly or by inference present statements of fact, albeit for the most part inaccurate ones. No comment
can be fair if it is based upon facts which are invented or misstated: England v. Canadian Broadcasting Corp., [1979] 3 W.W.R.
193 (N.W.T. S.C.). What makes the misrepresentations in this case so alarming is that the CBC knew that its thesis in many
respects was ill-founded. The CBC knew or certainly ought to have known that there was little, if any, difference between the
views of all the doctors involved in the program on the subject of the use of CCBs. Yet it forged ahead with a program depicting
defenders versus critics. Any differences, if not imaginary, were so slight that little attention should have been paid to them. As
Essen J. held in Vogel v. Canadian Broadcasting Corp., [1982] 3 W.W.R. 97 (B.C. S.C.) at p. 173:
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To be fair, comment must be based on facts truly stated, and must not contain imputations of corrupt or dishonourable
motives on the person whose conduct is criticized, save insofar as such imputations are warranted by the facts....
Another necessary ingredient of the defence of fair comment is honest belief in the truth of the comment.
Sadly, those involved in the production of this program could not have believed what they were doing. They clearly knew or had
to have known that much of what they were presenting was false. Despite the defendants' submission that all of the innuendoes
said to arise from the broadcast are comments, a closer look reveals otherwise. Applying the objective test, which I must, I
cannot conclude that the views presented were honestly held. And looking at the matter subjectively, I cannot conclude, despite
their assertions to the contrary, that the defendants honestly believed what they were saying. Having raised the defence of fair
comment, the defendants must satisfy the burden of establishing that the facts upon which it is based are true and that it is
objectively fair. They have not done so.
(iii) Applying the defence of fair comment to the defamatory statements:
127
Looking more carefully at each of the innuendoes, I first consider whether a reasonable person could reach the same
conclusion that the CBC conveyed to the effect that Dr. Leenen argued that CCBs were safe. Dr. Leenen's position throughout
was consistent and clear. Not only did his pre-broadcast medical writing demonstrate his cautious views towards CCBs, his
April 4th, 1995 "Dear Colleague" letter reinforced those views, as did his comments at the ad hoc advisory committee meeting.
In his lengthy interview with the CBC, of which only very brief and sometimes questionable portions were broadcast, Dr.
Leenen made it abundantly clear that CCBs should not be used as first line therapy; that they should only be used when diuretics
and beta blockers proved unsatisfactory. This is essentially the position adhered to by all physicians who participated in the
program, a position consistent with both the U.S. and Canadian guidelines. At the meeting of the ad hoc advisory committee,
Dr. Leenen made it clear that short acting nifedipine should not be used, but that if it was, extreme caution was required. The
minutes also reveal a conclusory remark by Dr. Leenen to the effect that one could not say long acting CCBs were safe and
that only when the results of the long term clinical trial were released could there be any certainty on that issue. The sting is
that Dr. Leenen supported the prescribing of these "killer drugs," and that his opinion about the safety of long acting CCBs was
deceitful, dishonest and a misrepresentation. Considering the manner in which it was portrayed in this broadcast, a reasonable
viewer would perceive it not as a comment, but as a fact. Moreover, as I have stated, not all of the facts upon which it is based
are true, nor can it be said that it was made honestly and fairly. Hence, with respect to this first innuendo, the defence of fair
comment fails.
Next I turn to the innuendo that Dr. Leenen, having co-authored the "Dear Colleague" letter in April 1995, was in a conflict of
interest when he later chaired the ad hoc advisory committee meeting. Disbery J., in Thomas v. Canadian Broadcasting Corp.,
[1981] 4 W.W.R. 289 (N.W.T. S.C.), writes at p. 338:
To only give the public a look at the side of the coin supportive of their comments and opinions and not show the facts
to the contrary on the other side of the coin is to deal in half-truths, and comments made in this way are neither fair nor
made in good faith.
128
How would a reasonably informed person think Dr. Leenen was in a conflict if all the true facts surrounding the April
letter were known? Had a reasonable viewer known what the CBC knew at the time of broadcast, there could be no suggestion
that Dr. Leenen's objectivity or impartiality had been compromised by some nebulous attachment to Pfizer. This was entirely
within the imagination of the CBC and was based on inaccurate data. As to the suggestion that Dr. Leenen breached H.P.B.'s
conflict of interest guidelines, had the viewer been told that Dr. Leenen had never been asked to file a conflict of interest
declaration, or indeed that he was unaware the guidelines even existed, an entirely different conclusion, I suspect, would have
been reached. Sadly, a reasonable, ordinary viewer, hearing the interview between Ms. Wood and Dr. Klein, would conclude
that Dr. Leenen was aware of the guidelines and had breached them.
129
Another false premise is that the H.P.B. guidelines applied to Dr. Leenen's committee. A careful examination of the
guidelines, combined with the evidence of Dr. Krupa, which the CBC might well have obtained, convinces me that they did not
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apply to the ad hoc committee. Moreover, Dr. Krupa was fully aware of the involvement of committee members with various
pharmaceutical manufacturers, but the CBC never revealed this to the viewer. Dr. Leenen's actual relationship with Pfizer was
never broadcast. The impression of a reasonable viewer would be that Dr. Leenen, having written the "Dear Colleague" letter,
and then having served as chair of the committee, was in a conflict while the subject of CCBs was being discussed. Then, to
compound it further, the inference is clearly planted that Dr. Leenen, by accepting a " cruise down the Nile" at Pfizer's expense,
was paid off for his efforts on their behalf.
130 First of all, we know the April 4th, 1995 letter was mischaracterized. Nowhere in it do its authors ever argue that CCBs are
safe. Furthermore, Dr. Leenen for some time had been a member of Pfizer's scientific advisory board and he only accepted the
invitation to attend the Egyptian conference after his work with the H.P.B. had been completed. The "cruise down the Nile" was
in fact an advisory board meeting at which Dr. Leenen was to give two papers and to chair another session. Its purpose, as with
others he had attended in the past, was to assist Pfizer in understanding what drugs ought to be developed, and to have eminent
scientists from around the world provide advice as to what direction the company should be taking. The CBC knew all of this
or, at the very least, was reckless in not understanding Dr. Leenen's role as a member of Pfizer's advisory board. The suggestion
that the "hot topic" of the ad hoc committee meeting was the preservation of corporate profits was another misrepresentation
and an insult to the integrity of those on the committee. A careful review of the minutes of the meeting reveal nothing of the
sort, and provides no suggestion of a blatant disregard for the safety of Canadians. Nevertheless, the innuendo remained.
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As Professor Brown, (supra), at 15-53 writes:
Personal attacks are considered presumptively unfair and will fall within the protection of the defence of fair comment
only if it can be shown that a fair minded person, on those facts and under those circumstances, could hold that opinion.
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I fail to see how a fair-minded person could honestly express the opinion that Dr. Leenen was in a conflict of interest
if all of the facts were known.
133
Similarly, with the innuendo that Dr. Leenen, by accepting the trip to Egypt, was receiving a kickback or a pay-off
for services on Pfizer's behalf, I fail to see how any fair-minded person could make such a defamatory comment on the facts
available. My conclusion is that the CBC did know the true facts, but even if it did not, it was reckless in broadcasting this
information without carefully checking their reliability. No reasonable person would have concluded that Dr. Leenen was in
receipt of a pay-off on the basis of all the facts.
134
Finally, I turn to the last innuendo that Dr. Leenen was either dishonest or negligent in failing to access the H.P.B.'s
regulatory files concerning the approval of nifedipine. With all of the facts, including the true mandate of the committee, and
the H.P.B.'s ultimate role in producing the "Dear Doctor" letter, it would be impossible for a reasonable person to reach the
conclusion as conveyed by the CBC that somehow Dr. Leenen failed in his duty as chair of that committee. Dr. Brill-Edwards,
who had no role in the selection or conduct of this committee, and who never requested information about its mandate, was
allowed to make outrageous statements in the broadcast to the effect that the committee members were less than diligent in
pursuing the truth. Dr. Leenen made it perfectly clear during his long interview with Ms. Wood, most of which was not broadcast,
what his understanding of the committee's mandate was. Nowhere in that mandate was it directed or even suggested that the
committee should review the approval files. The committee's mandate was straightforward: to review all of the current literature
dealing with CCBs, to provide their clinical experience with respect to their use, and ultimately to make recommendations in the
form of a draft "Dear Doctor" letter as to how CCBs should be used in the treatment of hypertension. A careful reading of the
minutes, combined with a knowledge of the mandate, makes it perfectly clear that Dr. Leenen, along with the other committee
members, honestly and vigorously pursued the task they were given. Nevertheless, the program, by innuendo, suggests that Dr.
Leenen either negligently or deliberately ignored the H.P.B. files in order to downplay the risks. What the CBC broadcast was
not fair comment. Indeed it was not comment at all, but rather a presentation of fact from which the reasonable and ordinary
viewer would conclude that Dr. Leenen was negligent or worse.
135
I disagree with the defendants' submission that all of the innuendoes said to arise from the broadcast are "comments"
because they are unstated inferences or conclusions which a viewer would draw from the stated facts in the broadcast. As Lane
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J. stated in Hodgson v. Canadian Newspapers Co., (supra), at p. 385, citing O'Brien v. Marquis of Salisbury (1889), 6 T.L.R.
133 (Eng. Div. Ct.) at p. 137:
Comment may sometimes consist in the statement of fact, and may be held to be comment if the fact so stated appears to be
a deduction or conclusion come to by the speaker from the facts stated or referred to by him, or in the common knowledge of
the person speaking and those to whom the words are addressed and from which his conclusions can reasonably be inferred.
That simply is not our case because the facts upon which the "comment" is based are not true.
136
Applying all of the appropriate tests to the language of the broadcast, I am of the view that a reasonable viewer would
conclude that all the innuendoes are statements of fact. They are presented as fact. Hence the defence of fair comment must fail.
Issue 5: If the words complained of do fall within the defence of qualified privilege and/or fair comment, has the plaintiff
shown malice on the part of the defendants so as to negative these defences?
137
I now turn to the issue of malice. For two reasons, I feel it is necessary to review this issue even though I have found
that none of the defences apply. In the event that I am wrong in any of my conclusions with respect to the defences available, it
becomes important to determine whether there was a malicious component to this broadcast. It also becomes relevant, I believe,
to the issue of damages.
(i) The law on malice:
138
The defence of qualified privilege is defeated if the plaintiff can show that the defendant acted with express malice:
Hill v. Church of Scientology of Toronto, (supra). Proof of express malice will also defeat the defence of fair comment. As
Schroeder, J.A. stated in Boland v. Globe & Mail (The), [1961] O.R. 712 (Ont. C.A.) at p. 735:
It is well settled that no comment can be fair if the critic in writing it was actuated by a spirit of malice, in the sense of
personal spite or ill-will toward the plaintiff.
139
Malice in law is presumed upon proof of publication of a defamatory statement: Adam v. Ward, [1917] A.C. 309 (U.K.
H.L.); Arnott v. College of Physicians & Surgeons (Saskatchewan), [1954] S.C.R. 538 (S.C.C.). Malice at law is different from
express malice. Express malice becomes relevant when the defendant pleads either qualified privilege or fair comment. Once
the defence of qualified privilege or fair comment has been established, there is a presumption that the defendant acted honestly
and without malice. Consequently, the burden of proof then shifts to the plaintiff to prove that the defendant acted with express
malice: Davies & Davies Ltd. v. Kott, [1979] 2 S.C.R. 686 (S.C.C.).
140
Malice is commonly understood as spite or ill will towards someone. However, it also includes any indirect motive
or ulterior purpose other than the sense of duty or the mutual interest which the privileged occasion created: Hill v. Church
of Scientology of Toronto, (supra); Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.); and Vogel v.
Canadian Broadcasting Corp., (supra). The fact that the defendant has a positive belief in what he or she is publishing on a
privileged occasion is not sufficient to demonstrate the absence of express malice if it is shown that the privilege is being used for
some indirect or improper purpose. As Lord Diplock stated in Horrocks v. Lowe, [1974] 1 All E.R. 662 (U.K. H.L.) at page 669:
Even a positive belief in the truth of what is published on a privileged occasion — which is presumed until the contrary is
proved — may not be sufficient to negative express malice if it can be proved that the defendant misused the occasion for
some purpose other than that for which the privilege is accorded by the law. The commonest case is where the dominant
motive which actuates the defendant is not a desire to perform the relevant duty or to protect the relevant interest, but to
give vent to his personal spite or ill-will towards the person he defames. If this be proved, then even positive belief in
the truth of what was published will not enable the defamer to avail himself of the protection of the privilege to which he
would otherwise have been entitled. There may be instances of improper motives which destroy the privilege apart from
personal spite. A defendant's dominant motive may have been to obtain some private advantage unconnected with the duty
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or the interest which constitutes the reason for the privilege. If so, he loses the benefit of the privilege despite his positive
belief that what he said or wrote was true.
141
Malice may also be established by showing that the defendant either knew that he was not telling the truth or was
reckless in that regard.
142

The test for honest belief is also set out by Lord Diplock in Horrocks v. Lowe, (supra), at page 669 where he states:
[W]hat is required on the part of the defamer to entitle him to the protection of the privilege is positive belief in the truth of
what he published or, as it is generally thought tautologously termed, "honest belief." If he publishes untrue a defamatory
matter recklessly, without considering or caring whether it be true or not, he is in this, as in other branches of the law,
treated as if he knew it to be false. But indifference to the truth of what he publishes is not to be equated with carelessness,
impulsiveness or irrationality in arriving at a positive belief that it is true.

Professor Raymond E. Brown in The Law of Defamation in Canada, (supra), sets out the test for recklessness at pages 16-33
to 16-35:
Speaking recklessly and in utter disregard of the consequences, or in knowing or reckless disregard for the truth, or at
least speaking without caring whether what one says is true or false, is certainly strong, if not conclusive evidence of
malice. Even a defendant who makes a defamatory assertion without any, or at least sufficient, knowledge to warrant it,
or without having made reasonable inquiry where the means or sources were otherwise readily available to him, or who
deliberately refrains from making any inquiry, may be guilty of reckless and, therefore, malicious conduct. "Mere reckless
statements, or statements based on nothing in the way of information, are not protected because they cannot be said to
have been made in good faith."
143
Evidence of malice may be intrinsic or extrinsic and malice may be inferred from the language used in the defamatory
statements. Extrinsic evidence consists of evidence apart from the statements themselves from which the trier of fact can infer
some improper motive and a court will look at the conduct of the defendant throughout the course of events both before and
after the defamatory publication.
(ii) Analysis of malice in the present case:
144 It is not difficult to find examples of malice on the part of the defendants. Much of the conduct and many of the actions
of the defendants illustrate the malicious posture they assumed towards the plaintiff.
1. Failure to provide the plaintiff with a fair opportunity to defend:
145
The failure of the defendant to provide the plaintiff with a fair opportunity to defend himself against defamatory
allegations is evidence of malice: Hodgson v. Canadian Newspapers Co., (supra). As Holland J. stated in Munro v. Toronto Sun
Publishing Corp. (1982), 39 O.R. (2d) 100 (Ont. H.C.) at page 118:
[W]hen the story is prepared — and the paper has the "goods" on the person targeted in the story — it is basic and necessary
that that person be confronted with the story so that his reaction be obtained.
146 In the present case, the defendants maintain that Dr. Leenen was never a focus during the development of this story, and
because malice in the air or malice directed at a third party such as the H.P.B. or the drug industry is irrelevant, it ought not to
apply in this case. I disagree that Dr. Leenen was not a focus of this story. In the "good guy/bad guy" scenario he was portrayed
as one of the leading defenders of this impugned drug who had given a "rousing criticism" of the science and methodology of
Dr. Psaty, one of the drug's leading critics. While Dr. Leenen may not have been known to Nicholas Regush when he prepared
his story outline, "Canada's Worst Drug Disaster," Mr. Regush very quickly became aware of Dr. Leenen, and the various
memoranda between Mr. Regush and his researcher Paul Webster clearly disclose a biased state of mind towards Dr. Leenen.
Even one piece of evidence is enough to find malice so long as that one piece of evidence proves the existence of an ongoing
improper state of mind towards the person defamed by one or more of the defendants.
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Ostensibly, David Studer the executive producer, was ultimately responsible for this broadcast, but as the evidence
reveals his input was meaningless. This was Mr. Regush's show. Nothing demonstrates malice in the present case more than
Nicholas Regush's initial story line "Canada's Worst Drug Disaster," combined with the exchange of memoranda between him
and his researcher Paul Webster. Despite the fact that Mr. Webster fairly early on learned of Dr. Leenen's real views on the
subject, these were immediately cast aside in order that this one-sided production, consistent with Mr. Regush's thesis, could
be presented. There was no quest for the truth here. The quest was for sound bites sufficient to fit the story line.
148
David Studer, the absent executive producer, who arrived at the last minute when the program was ready for air, never
checked Mr. Regush's background, never read his books or his editorials, and was unaware he had been blacklisted by the H.P.B.
He did not read any of the memos between Mr. Regush and Mr. Webster including the important December 14th, 1995 memo,
nor did he look at any of the tapes of the various interviews or their transcripts. Moreover, he did not even read the 34 page
minutes of the ad hoc advisory committee meeting.
149

In that regard, I refer to Munro v. Toronto Sun Publishing Corp., (supra), at pages 117-8, where Holland J. states:
(a) the great power and influence possessed by the media is an important factor in molding public opinion and its
exercise requires great care to be taken as otherwise great harm can result;
(b) there must be a separation of functions between the reporter and the editor, it being the responsibility of the editor
to confirm the accuracy of the contents of a story before publication;
(c) where important documentation has been obtained it is good practice to put it in a safe place and to thereafter
work from a copy;
(d) there must be constant supervision maintained by the editor over the reporter, with regular reporting requirement;
(e) it is the editor's responsibility to know in detail before publication, the documentation to support the story and the
reliability of the sources and so ensure its accuracy;
(f) when the story is prepared and the paper has the "goods" on the person targeted in the story — it is basic and
necessary that that person be confronted with the story so that his reaction be obtained. This could cause a story
to be discarded and could also enable the newspaper to add those comments should the publication take place. A
sound reason (there are others) for this to be established practice is that it prevents the newspaper from publishing an
incorrect story with all the attendant problems which that would generate.

To say the least, David Studer failed in his duty as executive producer of this program.
2. Omitting significant evidence that was contrary to defendants' thesis:
150
In the present case an inference of malice may be drawn from the fact that the defendants willfully misrepresented the
facts by omitting significant evidence contrary to their thesis.
151 The defendants argue that they were serving the public interest in broadcasting this program and in exposing negligence,
if not corruption, within the Health Protection Branch. I am satisfied that the real motive here was first of all to provide validation
to Nicholas Regush's long held biases towards Health Canada, and then to bolster both his and the program's reputation by
producing a sensational program. The only person in this lawsuit, I am satisfied, who had the public interest in mind throughout
was Dr. Leenen. The defendants were little concerned as to whether the allegations or innuendoes were true and whether the
public interest was being served. Scandal was what they hoped would attract viewer interest and that attitude, in my view, was
malicious. The defendants, it seems to me, disregarded any evidence which might have been inconsistent with their thesis and
I am satisfied they had considerable evidence which, if properly analyzed and distilled, would have given chase to the Regush
story line.
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152 The omissions were deliberate and were intended by Mr. Regush and the other defendants to give the show a more dramatic
impact than it might otherwise have achieved. Dramatic impact was always a higher priority than truth. There are numerous
examples in the present case where the defendants deliberately withheld important information from the viewer because, in my
view, it would have deviated from their rigid story line. They certainly were not going to let the facts interfere with a good story.
153 The defendants say that the program attempted to portray a significant medical controversy. Remarkably no representative
of any leading North American organization involved in the treatment and study of hypertension was interviewed. I recognize
that it is not for the courts to tell television producers how to do their work; but if fairness and balance are to be part of the
equation, obviously important information could have been gleaned from any number of these organizations. The CBC knew,
through Dr. Furberg, that the H.P.B. and the F.D.A. in the United States, along with other regulatory agencies, interact regularly
on matters of drug safety. There was no reference in this program to the F.D.A.'s full public hearings into CCBs less than a
month before broadcast, the findings of which were reported by ABC television on January 26 th , 1996, and which concluded
that long acting CCBs were not unsafe and could continue to be used in accordance with the guidelines. This would have been
significant information because the major critics of CCBs had been given full opportunity to present their views before the
F.D.A. Despite the fact that the H.P.B. in its "Dear Doctor" letter took essentially the same position as the F.D.A., the program
wrongly misstated the facts and told viewers, through Dr. Brill-Edwards, that the letter lacked urgency. When asked why nothing
about the F.D.A. hearings was broadcast, Mr. Regush stated:
I didn't think it added to what we were trying to do in terms of looking at the Health Protection Branch. The focus was
on the Health Protection Branch. If the F.D.A. had done something stunning that had drastically altered the nature of the
story, I'm sure that we would have wanted to include it.
Q. For instance, if they declared that all calcium channel blockers are unsafe and took them off the market. That probably
would have made your program, wouldn't it?
A. That would have made the program, yeah.
Airing any reference to the F.D.A. would have shown that the H.P.B., by having conducted the ad hoc advisory committee
meeting in September 1995, was on the cutting edge and ahead of the F.D.A. The H.P.B. was doing its job. Nevertheless, any
reference to the F.D.A. was pulled from the final script, I can only conclude, to better present Mr. Regush's thesis.
154
The broadcast failed to reveal that Dr. Furberg, one of the "good guys," was, in fact, the principal researcher of the
long-term clinical trial, known as ALLHAT. In fact, Dr. Leenen had been recruited by Dr. Furberg to head up the Canadian
portion of this study. Of course that information could not be presented during the program because it would fly in the face
of the program's thesis.
155 The program did not tell the viewer that the studies cited, including the Psaty study, were based on the use of short acting
nifedipine in non-approved indications at non-approved dosages — in other words, off label use.
156 I recognize that in developing a one-hour program from many hours of videotaped interviews it is necessary to synthesize
in order to give meaning and brevity to the presentation. Nevertheless, I have had the benefit of all the outtake guest interviews,
including the very full interview with Dr. Leenen. To say that Dr. Leenen's views on the science of CCBs and the differences
between the short and long acting versions have been trivialized is to give the defendants far more credit than they are due.
Dr. Leenen was interviewed extensively and he responded fully on the science of CCBs, providing detailed information about
the differences between the two formulations. Yet virtually none of this important information ever made it to air. By selective
and careful editing, the CBC, in the broadcast portion of Dr. Leenen's interview, reduced his careful and thoughtful responses
to the simplistic and the trivial.
157
The viewer is never told of Dr. Rangno's, involvement with "Therapeutic Initiatives," a British Columbia publication
which, following the release of the Psaty abstract and up to its eventual publication, never once voiced alarm about CCBs.
Nor is the viewer told that Dr. Rangno, just as Dr. Leenen consistently urged, believed that the Canadian Hypertension
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Society guidelines at the date of broadcast were excellent and ought to be followed. In fact, in the August 1995 publication of
"Therapeutic Initiatives," physicians were warned that the Psaty study was not definitive. Rather, it reinforced the message that
prospective randomized control studies were important and underway.
158
Essentially, there is little to distinguish between the views of Drs. Leenen, Furberg and Rangno. In fact, during his
interview with Ms. Wood, a portion that was not broadcast, Dr. Furberg stated:
The long acting ones, I think personally, bottom of my heart that they are better. Does that mean they are safe, I don't know.
The only way is again to do large scale clinical trials that are now underway.
What the program has Dr. Furberg saying is this:
The fact that we have problems with short acting puts the onus on industry to document safety on the long acting
formulation.
What the audience is not told is that this onus had been met and that a long term clinical trial was underway, a trial headed up
by Dr. Furberg himself. By mid-January 1996, Mr. Webster was developing a conflict of views between Doctors Furberg and
Leenen on the subject of the Psaty study. In fact the two held rather similar views as to the appropriate use of CCBs. There is
no question they differed over the merits of the Psaty study (a study in which Dr. Furberg was personally involved) but as to
the use of the longer acting agents there was really very little controversy between these two scientists.
159

During the trial there was considerable focus on the concluding portion of the April 4th, 1995 letter which stated:
It is premature to use this information (referring to the Psaty abstract) to alter treatment strategies deemed safe and effective
for hypertension.

160 In my view, all the co-authors of the letter were attempting to say was that physicians should not alter treatment strategies
which appear to be effective and helpful to patients on the basis of the abstract alone. In fact that was the exact and stated view
of every organization in the United States and Great Britain concerned with this issue following the publication of the abstract.
Even Dr. Salim Yusuf, another eminent Canadian cardiologist, one of the program's "good guys" had told Ms. Wood during an
interview that he didn't think the H.P.B. was dropping the ball on this issue. The viewers weren't told this. Nor were they told
that both Doctors Yusuf and Furberg had previously visited the H.P.B. and presented their views on CCBs.
161
It was malicious for the defendants to have positioned Doctors Rangno and Furberg opposite Dr. Leenen, when in fact
there were essentially no differences in their views. In fact when Dr. Leenen's statements from the minutes of the H.P.B. meeting
were put to Dr. Rangno he said he agreed with Dr. Leenen's position. Anything positive about CCBs was simply omitted from
this broadcast.
162
In the present case, the systematic reporting of one side of this story, the deliberate refraining by Mr. Regush from
making important further inquiries and, indeed, the omission of highly significant information contrary to the story's thesis,
leads unequivocally to a conclusion of malice. I have no difficulty concluding that all of this was done deliberately in order
to slant this broadcast to the prejudice of Dr. Leenen and the other so-called defenders of CCBs. Dramatic effect and a rigid
adherence to Mr. Regush's story line were fundamental to the production of this program. If, as the defendants say, the public
interest was at play here, there was an enormous amount of information which they chose not to broadcast which would have
provided a balanced view on this important issue. The defendants had choices. In my view, the choices they selected, without
any question, demonstrate malicious intent.
3. Conduct of the defendants following broadcast:
163
I must consider the conduct of the defendants following broadcast, prior to and during this trial, in my consideration
of the issue of malice.
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164
The examination for discovery of Nicholas Regush is rife with examples of his self-righteous arrogance. When asked
why he did not give Dr. Leenen an opportunity to respond to the question and answer exchange between Ms. Wood and Dr.
Klein, who suggested he might have been in a conflict, Mr. Regush responded:
I didn't see the pertinence of doing so.
When asked why he described Dr. Leenen only as a fellow cardiologist at the Ottawa Civic Hospital, Mr. Regush responded:
A noble title, a cardiologist in our culture, works in a hypertension unit, works in a heart institute.
Q. His title is Director, Hypertension Unit, Ottawa Heart Institute?
A. I made the choice.
Further in the examination for discovery there is this exchange:
Q. Dr. Klein made specific statements that you did air, and it was about Dr. Leenen possibly violating the Health Protection
Branch's conflict of interest guidelines, which she made that statement based on the statements you made to her, and we'll
deal with those another day. You could have taken a minute of that interview time, could you not have, and put that to him
and given him an opportunity to defend himself?
A. At the risk of being redundant, I believed that we had covered the territory satisfactorily.
Q. At the risk of getting frustrated, I'll just ask you to answer the question, which is simply "yes" or "no." Could you have
asked that question in the interview time that you had made available [to Dr. Leenen]?
A. Yes, that and any other questions.
Q. Okay. And you could have done a second interview with Dr. Leenen if you would have wanted to have done a second
interview, could you not, prior to the broadcast?
A. Well, if we would have wanted to, we would have done it.
165 During examinations for discovery, many months after the broadcast had aired and after the program had disclosed Dr.
Brill-Edwards as the whistleblower, Mr. Regush, claiming source protection, would not reveal the source of his information.
In fact Dr. Brill-Edwards was his only source and her cover had been removed in the broadcast. There was no purpose in
claiming source protection during discoveries, other than to sidetrack the plaintiff and to cause delay. This behaviour, without
any adequate explanation from Mr. Regush, further demonstrates his attitude and unwillingness to be forthcoming. It is another
example of malicious conduct on the part of Mr. Regush for which the CBC is responsible. At trial, when asked why he wouldn't
have given Dr. Leenen at least an opportunity to know about the comment Dr. Klein had made in an earlier interview, Regush
stated:
Well, here's the point, it's extremely important. I have an obligation as a producer to try to understand what this person is
saying. It was my opinion, and I think the transcript of that interview shows clearly as far as I'm concerned, that Agnes
Klein really did not know what she was talking about. She says a number of things that contradict. She contradicts herself
on a number of occasions. I will not, I have not, did not or will not ever take a situation like that where an individual is
commenting on another individual and is clearly indecisive about the role of that individual, and bring it to the attention
of that individual in question. That is why we did not ask Dr. Leenen that question.
And later:
We were being fair to Dr. Leenen by not introducing her rather garbled response to Trish Wood's question by asking him
clear-cut questions. And he had an ample opportunity to respond and he did.
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If Dr. Klein's responses were as garbled and indecisive as the proclaims, why did the CBC feel it necessary then to broadcast
this rather damning and significant portion of her interview without at least giving Dr. Leenen a chance to respond? And when
Steven Jeffrey, the media spokesperson at the H.P.B., telephoned Mr. Webster to offer a further interview with Dr. Klein as a
follow up to her comment that she would look into the matter, Mr. Webster declined, saying that they had enough. In this regard,
Mr. Regush stated that he had seen and heard enough and that a further interview would not be necessary. Later at trial, still in
examination-in-chief, when asked about the Dr. Klein statement Mr. Regush nonsensically responded:
I guess the only thing I would add is that it would have put Dr. Leenen at a disadvantage had I posed a confused response
to a conflict of interest question, on the part of the government, to him.
166
During the CBC's interview with Dr. Rangno about conflict of interest, Mr. Regush asked "What about the R.C.M.P.?"
I have considered Mr. Regush's various responses about why he asked this question. Without getting into detail, suffice it to
say that Mr. Regush, at various times under oath, gave a series of different answers as to why that question was asked. These
include a response he gave at the Myers trial in June 1999. Apart from clearly demonstrating Mr. Regush's attitude during the
preparation of this broadcast, my consideration of his various responses given at his discovery, at the Myers trial and at this
trial, when confronted with the issue, leads me to the view that Nicholas Regush has exhibited a significant disregard for truth.
This finding is important in my consideration of malice.
167

In cross-examination I am satisfied he showed some personal animosity or spite towards Dr. Leenen when he stated:
He should never have set foot in that committee, ever, by the standards of his own profession.

The fact is that the Heart Institute's ethics committee exonerated Dr. Leenen of any such conflict.
168

When asked the important question as to why he did not re-interview Dr. Klein:
So Mr. Regush you had heard enough and seen enough as far as Dr. Klein was concerned. Why did you find it worthy
to send a crew over to Dr. Brill-Edwards' house, somewhere around February 1st, 1996 to catch her with her daughter
watching chickadees out her kitchen window and then there's other scenes...
A. I believe they were cardinals, sir, cardinals.

This demonstrates not only his cavalier attitude, but also the fact that he was unable to give any sensible reason for broadcasting
this segment in a rather complicated story.
169
Having had the opportunity to observe Mr. Regush on the witness stand, I am satisfied that his personal animosity
towards Dr. Leenen lead to his belief that it was necessary to portray Dr. Leenen as being unable to read a letter without his
glasses. How could this possibly have advanced the so-called "debate" about the H.P.B. or about CCB's? I fail to see what other
purpose could be served in presenting this portion of Dr. Leenen's interview, other than to make Dr. Leenen look guilty, evasive
and foolish in order to bolster the program's thesis. If the defendants had any intention of presenting a balanced debate within
the limited time available, they would not have included this segment.
170
There is further evidence of the defendants' conduct in the unnecessary repetition of this defamatory publication, not
only at the conclusion of the program itself where portions of Dr. Leenen's interview are repeated, but also by a repeat broadcast
on CBC's Newsworld, despite the objections of many people.
171
After this action was initiated, the defendants seemed to take every opportunity to thwart the plaintiffs with the hope,
I can only assume, that Dr. Leenen would simply give up. For example, at the outset, the corporation would not accept service
on behalf of the individual defendants. In addition, despite Ms. Wood's suspicion of the possibility of a lawsuit, as expressed
during an outtake interview, neither she nor Mr. Regush were able to produce any meaningful notes made by them during the
production of this program. Were these notes destroyed? We shall never know. But there is more than a suspicion that they were,
which simply ties in with the corporate defendant's failure to provide full disclosure absent a court order.
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172 A startling example of the defendants' attitude, in my view, is revealed in the documentation provided in support of the
defendants' request for an adjournment of this trial in early 1999. The essence of this request was that the defendants required the
attendance of Mr. Regush throughout the trial and that because he could not attend for medical reasons they would be seriously
prejudiced. As defence counsel stated in a letter of February 8th, 1999 to the Regional Senior Justice in Ottawa, after describing
Regush's medical condition:
As the producer of the broadcast, Mr. Regush is the key defendant who will testify at trial. His presence at trial is also
necessary for the conduct of the whole of our case. It was and remains our intention to have Mr. Regush present throughout
the trial to assist counsel in the conduct of the case. His absence from the trial would be extremely prejudicial to our ability
to defend this case.
173
This trial was to have commenced February 15th, 1999, a date fixed in early July 1998. Ultimately, on the strength
of the submissions about the importance of Mr. Regush to the conduct of the trial, an adjournment was granted. As it turned
out, during this approximately ten week trial, the defendant Regush attended to give his own evidence and was in attendance
at trial for perhaps one other day. The fact is the defendants were not receiving regular instructions from Nicholas Regush, nor
did they require him for the entire trial. In my estimation, this demonstrates a further attempt on the part of the defendants to
discourage Dr. Leenen from prosecuting this action. It was simply another roadblock thrown up in Dr. Leenen's path, evidencing
further proof of malice.
4. Failure to present a fair portrayal of the plaintiff:
174
In an outtake exchange between Mr. Regush and Ms. Wood, he tells her to ask her question with her "famous sneering
feeling." I don't know how famous it was, but it certainly was sneering. Its purpose appears to be nothing more that to embellish
the disdain the defendants want the viewers to have towards Dr. Leenen.
175
This program failed to present a fair portrayal of Dr. Leenen and, in fact, characterized his views dishonestly and
misrepresented his long held views on many important subjects. In order to portray him in the role of "bad guy" and in order to
disparage his views, the CBC took an eminent research scientist, whom they knew to be a person of high integrity and reputation,
and presented him as a devious, dishonest, bumbling fool in order to advance a story line. The defendants' suggestion that the
public interest was somehow being served is nonsensical. This "important story" involving the deaths of tens of thousands of
patients, of tainted files within the bureaucracy, of the influence of drug manufacturers upon the regulatory process was not
even important enough to make the CBC evening news. Although the program itself was re-broadcast on CBC's Newsworld,
the only other media outlet to pick up on the story was the Montreal Gazette, for whom Mr. Regush had previously worked as
a medical writer. This wasn't an important story at all. This was sensational journalism of the worst sort and should serve as an
embarrassment to this so-called "flagship" investigative program.
176
Much was made during the broadcast of Dr. Leenen's relationship with Pfizer — the significant innuendo being that
he was more beholden to the company than to patient safety. What the viewer was never told, of course, was that Dr. Leenen
was not simply going on a "cruise down the Nile," but rather was attending a working conference in Egypt as a member of
Pfizer's advisory board. Broadcasting this information, however, would have weakened the defendants' portrayal of the plaintiff
as one of the "bad guys."
177 The manner in which Dr. Leenen was portrayed was entirely consistent with Nicholas Regush's pre-broadcast instruction
to Mr. Webster to find out who Dr. Leenen's "big sugar daddy is," obviously referring to the drug manufacturers. During his
evidence at trial, Mr. Webster stated he had been assigned the task of keeping watch over Mr. Regush — something I find
to be laughable given the fact he was assigned as a researcher, and was a junior employee of CBC. He said that if he had
observed any malice or hostility towards Dr. Leenen he would have reported it immediately to his superior David Studer. I do
not accept this evidence and find that Mr. Webster bought in completely to the Regush attitude and acted entirely upon Mr.
Regush's instructions in conducting his investigations. The absent Mr. Studer never received any such complaints. One only has

34

to review the memoranda between Mr. Regush and Mr. Webster and the conduct of Mr. Webster during some of the outtakes to
very quickly conclude that he was very much a part of this unfair production and its wrongful portrayal of the plaintiff.
5. Reliance on information from a biased source:
178
Reliance on information from a biased source is also evidence of malice. The central character in this story was Dr.
Michelle Brill-Edwards, clearly an unhappy and disgruntled employee of the H.P.B. Dr. Brill-Edwards had to be portrayed as a
hero in this program. To have broadcast anything about her long standing labour grievances would have tarnished this image. It
would not have suited the story's thesis for the producers to inform viewers that Dr. Brill-Edwards was found unqualified for the
position of Director and that she had lost a case in the Federal Court. I am satisfied that Dr. Brill-Edwards' concerns about the
regulatory process and the safety of these drugs as expressed in this program had more to do with her long standing bias against
the Health Protection Branch and her superiors than it had to do with public safety. She became the perfect vehicle through which
Nicholas Regush could vent his long held negative views. Why the CBC did not conduct even a modicum of investigation about
Nicholas Regush before allowing him to produce a broadcast for this so-called "flagship" documentary program is beyond me.
179
The manner in which this program was developed clearly created a false impression of guilt on the part of the plaintiff
and others, and that in itself is evidence of malice. To suggest that Dr. Leenen was a strong defender of calcium channel blockers
and to present him as having views contrary to the drug's critics was a complete distortion and misrepresentation of the truth,
and the CBC knew that.
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As Bellamy J. stated in Myers v. Canadian Broadcasting Corp. et al at page 36:
Selectivity in reporting has been held to be malicious. ...In pursuit of a sensational story about a potentially serious drug
regulation issue, the fifth estate took clips and excerpts of remarks made by a leading cardiologist out of their complex
context and presented them in a simplified "good guy/bad guy" format... The CBC relied heavily on information relayed
by Dr. Brill-Edwards and did not question it, even though she had clear, firm views on the nifedipine debate, was especially
close to the situation and may not have been able to be impartial, given her own professional difficulties with the Health
Protection Branch, of which the CBC was already aware. The CBC readily accepted Dr. Brill-Edwards' perception of Dr.
Myers' conduct at the [ad hoc advisory committee] meeting despite an obvious issue about her ability to be impartial. The
broadcast included her comments that he dominated the meeting and behaved in an outrageous and appalling way.

The same can be said about the manner in which the CBC, using the same biased source, acted towards Dr. Leenen.
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There is further evidence of malice. During the interviewing process Ms. Wood said this to Mr. Regush:
We have set up the idea that this committee is tainted with these kind of company-bought people.

This is clear evidence of malice on the part of these defendants. It is reckless and without any evidentiary basis and is consistent
with the manner in which Dr. Leenen was ultimately presented in the broadcast. The clear innuendo from the broadcast was that
Dr. Leenen's science could be bought. Throughout the various outtakes which I have reviewed, and during some portions of the
broadcast itself, Ms. Wood's dismissive, disdainful and biased attitude shines through. Her reckless and cavalier demeanor is
demonstrated during an outtake clip involving Dr. Sydney Wolfe, when she says she wishes she could locate a "Pinto memo"
and refers to the commission of a perfect crime and being able to get away with it — obviously referring to the H.P.B. During
the same interview, there is also an outtake discussion about libel actions in which she reveals a reckless attitude. This is very
much in line with some of the comments made by Paul Webster in some of the outtake interviews where, while being filmed in
the H.P.B. boardroom, he uses the words "sleezy" and "fucking classic," obviously demonstrating his biased attitude towards
the committee members. This cannot be called the pursuit of truth. This is nothing more than further evidence of malice.
6. Use of ambush interview tactics:
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182
Ambush interviews may also be considered as evidence of malice and there is no question that Dr. Leenen and the
other "bad guys" were ambushed. As Owen Flood J. stated in Pressler v. Lethbridge (May 20, 1998), Doc. Victoria 934277
(B.C. S.C.) at paragraph 141:
In the result I am persuaded that, motivated by the desire to enhance its reputation and ratings by producing a sensational
program, to accomplish its object Westcom engaged in ambush interviews, trickery in the sense of pretending to some
interviewees that their statements were off record, juxtapositioning not just of the words of the interviewees but of images
so as to create deceitful implications, and the editing out of statements by interviewees so as to slant the broadcast in such
a manner as to imply that the false allegations pertaining to the property and its use had substance. I find these actions
constitute express malice on the part of the defendant Westcom.
183

In Vogel v. Canadian Broadcasting Corp., (supra), a case very similar to the case at bar, Esson J. stated at page 147:
The essence of the "ambush interview" as practiced here, is to put the bad guy in the position of having to try to tell his side
of the story in circumstances which practically guarantee that he will come off looking badly. The effect of terminating the
segment of the uncertain answer — "I don't know" — is to leave the impression that he is being evasive.

This portrayal of hero versus villain or "good guys" versus "bad guys" was dealt with extensively in Vogel v. Canadian
Broadcasting Corp., (supra). What could be closer to the manner in which Dr. Leenen was treated during his interview? Whereas
Dr. Brill-Edwards, the "star" of this program, and the drug's other critics were treated with kid gloves throughout and, in fact, in
many instances assisted the host with questions and topics, the situation was entirely different when it came to Dr. Leenen and
the " bad guys." Just as the Court found in Vogel v. Canadian Broadcasting Corp., (supra), in the present case, when dealing
with Dr. Brill-Edwards, there was a "sympathetic rehearsal" during many of her interviews which was never the case with Dr.
Leenen or the other so-called defenders of CCBs. While Dr. Leenen and the other villains were ambushed and asked about
areas they had no idea would be discussed, the " good guys" were rehearsed to the point that, in my view, little of the CBC's
cherished "spontaneity" remained.
184 Without any forewarning about the subject matter of the interview, and having been misled by Mr. Webster, Dr. Leenen,
who was, in my view, generous with his time and probably rather naïve, simply walked into a lion's den where he was confronted
with all sorts of allegations, most of which he knew nothing about. Naively believing that this program would be helpful in
explaining the medical controversy, Dr. Leenen was subjected to an accountability interview where his personal and professional
integrity came under attack. The laws of libel in this country do not permit this. Quite properly, before his interview, Dr. Leenen
asked Mr. Webster about topics to be discussed. He was misled. The CBC cannot claim this is fair. It can never be a fair or
responsible exercise of freedom of the press to mislead a potential interviewee in order to get him on camera. There is quite a
difference between providing an interviewee with a list of questions and being honest in a pre-interview discussion about topics
for discussion. Without any doubt, Dr. Leenen was misled by Mr. Webster as to the nature of his interview and the topics for
consideration. Dr. Pierre Roland, Pfizer's medical director, had the presence of mind to tape his conversation with Mr. Webster
prior to going on camera. It supports completely the plaintiff's position that the " bad guys" were entirely misled as to what
would be discussed. I have watched Ms. Wood's lengthy interview with Dr. Leenen, and it is clear to me that she is not the least
bit interested in Dr. Leenen's views on the science of CCBs. Knowing full well that long term clinical trials were underway
headed up by one of the program's "good guys" Dr. Furberg, she verbally assaults Dr. Leenen on the subject of their safety.
185
Mr. Regush's demeanor throughout was entirely contrary to CBC's journalistic guidelines and no one was present to
keep tabs on him. He showed no concern for his targets and how this program might have affected their lives. Where David
Studer, the executive producer, was throughout this production is a mystery. How David Studer could have properly assessed
the veracity of this program once it was ready for air is another mystery.
(iii) Conclusion on the issue of malice:
186 Thus, to summarize the issue of malice, when one considers Mr. Regush's story outline, "Canada's Worst Drug Disaster,"
the systematic reporting of one side of the story, the deliberate refraining from making inquiries or allowing the plaintiff a fair
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opportunity to defend himself, one is easily led to the conclusion of malicious intent. Not only was there systematic reporting
of one side of the story, there were significant omissions of important information from this broadcast, and the only reason for
this is that this information would have been contrary to the program's thesis. To have based so much of this program upon
a person so obviously biased as Dr. Brill-Edwards is, in and of itself, in my view, malicious. Added to that is the biased and
disdainful attitude of the defendants Regush, Webster and Wood towards the plaintiff. The CBC's unabashed cheerleading and
orchestration of the "good guys" and the manner in which the "defenders" were ambushed clearly demonstrates a malicious
intent on the part of the defendants. The conduct of the defendants after the broadcast, prior to and during the trial is further
evidence of malice. Even in the pleadings, the defendants demonstrate an unseemly attitude, stating that Dr. Leenen was the
author of his own misfortune.
187
I conclude, therefore, that there is ample evidence upon which to find that the defendants acted maliciously and in
bad faith towards the plaintiff. Consequently, if somehow, contrary to my findings, the defences of qualified privilege or fair
comment were to apply in this case, the plaintiff has demonstrated that actual or express malice on the part of the defendants
did exist and hence those defences cannot survive.
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Accordingly, I find that the plaintiff succeeds in his action for defamation and is entitled to damages.

Issue 6: If the plaintiff has been defamed and either the defences are inapplicable or are negatived by malice, what is the
measure of Dr. Leenen's damages?
189
When this program was broadcast in February 1996, Dr. Frans Leenen was the Director of the Hypertension Unit at
the Ottawa Heart Institute. He was a cardiologist and a pharmacologist and one of the country's leading experts in the field of
hypertension. Essentially a research scientist, Dr. Leenen nevertheless carried on an active clinical practice. He wrote and was
published extensively in his area of expertise and by all accounts enjoyed a fine reputation within the medical and scientific
community. As a scientist his integrity and credibility were fundamental to his work. Without these commodities, Dr. Leenen
could not have carried on his research and his writing. This was a reputation he had earned over many years not only as a scholar
but as a clinician and his reputation was precious. What this program did was to strike at the very core of Dr. Leenen's being,
for it questioned his scientific credibility, his integrity and his commitment.
190
While in Egypt, at the Pfizer advisory board meeting, Dr. Leenen first learned the devastating nature of this program.
For the first time he learned from a colleague that the program had presented an unbalanced review of the CCB issue and that
he had not come across very well during his interview. From that moment he felt as though his professional colleagues were
behaving differently towards him and, needless to say, this made him quite anxious.
191 It wasn't until Dr. Leenen returned to Ottawa that he first had an opportunity to review a videotape of this program. This
is how Dr. Leenen described his reaction to what he watched:
Well, it's very difficult to describe and part of that does relate to the language barrier for which I have difficulties in
expressing emotions, but at that moment I felt totally empty. The only previous time that I ever had that feeling so
extensively was when I was a graduate student and I got a phone call that my sister had been in a very bad car accident
and actually died an hour later at the age of 23. She was very close to me and it still creates emotions for me. That's the
way I felt. I felt that something very dear had been taken away from me. I was gone. I was like in a black hole. After the
foundation of your life has been taken away, you go down. I was sitting there. I didn't speak. I don't know for how long,
maybe five, ten, fifteen minutes, speechless, numb, like frozen for a time. It was a very weird feeling. A very feeling of
hurt, that the essence for which I stood for, I felt, had been destroyed by this program. It was a disaster for me. Like a
nightmare. That your reputation, your integrity that is so crucial for a scientist, is suddenly gone.
192
The impact of this program upon Dr. Leenen was devastating. It affected his relationships with his wife and children.
He stated:
I was just there physically, but I wasn't there as a person. I was just like a ghost in the house. It was very eerie feeling.
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193 Dr. Leenen became withdrawn and non-responsive, to the outside world. He felt his reputation as a scientist, the essence
of what he was, had been destroyed by this program. When Dr. Leenen returned to work on the following Monday morning,
he was greeted by a colleague who stated:
I saw the program. You have my sympathies.
Embarrassed, Dr. Leenen, usually a rather gregarious person, shunned the cafeteria preferring to take his lunch in his office. He
felt that if one more person offered sympathy, he would have cried.
194

The very next day, in his clinic, one of his patients came into his office and stated point blank:
Dr. Leenen, you wrongly prescribed nifedipine for me and you did it for personal gain, to make money.

To Dr. Leenen this was the worst accusation a patient could make because it went to the essence of being a physician. To Dr.
Leenen, patient trust in his interaction with those he was treating for hypertension was essential. To be accused of placing a
patient's safety at risk for personal gain was an anathema to Dr. Leenen, something he had never experienced before. In Dr.
Leenen's words when asked how important patient trust was, he stated:
Oh, it's absolutely crucial. Obviously they expect that I am knowledgeable and I have no doubts that anybody doesn't think
that I am not knowledgeable. But the second component that is as important as knowledge is that the patient feels that you
do the best possible for that particular patient and that no other loyalties, and certainly not money, would come into the
reasons for prescribing something or doing something for an individual. Once that perception is there, that can never be
taken away anymore. The trust is crucial for the patient-doctor relationship and if that trust, for whatever reason, is broken
down, then one should really give up the patient-doctor relationship. And that is actually what this patient did. At that
moment he said, well I can't come back to you anymore. And he didn't come back anymore.
195 The next thing that occurred following his return from Egypt was that Dr. Wilbert Keon, the Director of the Heart Institute,
circulated to all staff the guidelines for conflict of interest. Obviously, this was related entirely to the fifth estate program. To
Dr. Leenen it made him feel, once again, that he was being accused of conflict of interest. Various other colleagues offered their
condolences but, of course, this only reinforced the feeling within Dr. Leenen that his professional integrity had been called
into question. On April 4, 1996 Dr. Keon met with Dr. Leenen. After a rather tense session, during which Dr. Leenen stated he
had never seen Dr. Keon so upset before, it was determined that the Ethics Committee of the Heart Institute would review the
situation and issue a report. This was of great importance to Dr. Leenen because he was anxious to clear his name. By April
12 th, Dr. Leenen had submitted all of the information necessary and ultimately the committee absolved him of any wrongdoing.
196 While all of this was going on, Dr. Leenen had become quite withdrawn within the Institute, afraid that somebody would
make a wise crack about some element of the program. He stayed away from grand rounds and according to his nurse, Frances
Allen, during grand rounds when CCBs were discussed, there was much joking amongst the residents about whether they would
get a trip down the Nile if they prescribed the right drug. When Ms. Allen informed Dr. Leenen about this, he described his
reaction as being one of embarrassment, sadness and hurt. His nurse also heard many comments from patients about what they
perceived to be Dr. Leenen's behaviour as depicted by the fifth estate. One very angry male patient told her that Dr. Leenen was
prescribing Norvasc because he was getting a benefit. Another stated that during the program Dr. Leenen looked gullible and
that he performed badly. Patients were either discontinuing or altering their medications and all of this, when it was relayed
to Dr. Leenen, upset him greatly. These hurtful comments, particularly from his patients, were devastating to Dr. Leenen and
caused him great anxiety.
197
In addition to the observations of his nurse, we heard from Mindy Leenen, Dr. Leenen's wife. While he watched the
program and for the next twenty-four hours she described him as being numb, shocked, devastated and horrified. She said he
was speechless, depressed and physically pale. That night he was restless, agitated and withdrawn. The next day he was shorttempered and unable to interact with either her or the children, something which was totally unlike him. She stated that this
condition lasted for six to nine months.
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Mindy Leenen also described how she and her husband were almost totally avoided by friends and neighbours, people
who formerly were proud of him and of their association with him. It got to the point that when they walked their dog in the
neighbourhood, people would change their route in order to avoid the Leenens. Their social invitations substantially declined
and when she picked up the children at school, she was shunned. According to Mrs. Leenen, her husband lost a considerable
amount of weight, was constantly tired and stressed to the point that he became ill with pneumonia. She testified that, even now,
for her husband it is day to day. She stated that he is almost back to where he was before the program but that there is still a
strain because his honesty, his integrity and his love of research had been called into question. In her words:
Before we got married Frans told me that he had two loves and asked me if I would be able to live with that. One love was
me, the other was his research. I know how deeply hurt he was and how this has destroyed one of his loves.
199
Throughout 1996 and beyond, Dr. Leenen was constantly being reminded by colleagues about this program. Some
of them, as far away as Scotland, were sympathetic; others reminded him of how bad and guilty he looked in the program.
While the Heart Institute's Ethics Committee was investigating the matter, two of his research protocols were put on hold. Dr.
Leenen was told by the Chair of the Ethics Committee that he had reviewed the fifth estate program and that until they had
better defined patient risk, enrolment in his research programs had to stop. Even when his research protocols were renewed,
the renewals were for shorter than usual periods of time. During this time one of the senior doctors at the Heart Institute wrote
a letter to Dr. Keon in which he stated:
I am seriously concerned about a series of events linking Dr. Frans Leenen and the Pfizer Pharmaceutical Company. I am
aware of the existence of a letter written by Dr. Leenen on the letterhead of Pfizer and sent to Canadian physicians by the
same company. In this letter, Dr. Leenen defended the use of Ca channel inhibitors at a time when several specialists in the
treatment of hypertension were concerned with the potential side effects of such drugs, and at a time when no satisfactory
or sufficient evidence was available to support the statements made. Writing such a letter on behalf of and for the defence
of a major producer of these drugs, and without the proper supporting scientific evidence is clearly questionable and I
believe unethical. The issue of professional ethics should be reviewed by a University panel.
Needless to say, many of the statements in that letter were incorrect but, nevertheless, that was the impression one senior
physician got from viewing this program.
200
Dr. Leenen, who had been a member of the Canadian Society for Clinical Pharmacology from 1979 to 1996, resigned
from that organization at the end of 1996 as a result of a letter written in its newsletter by Dr. Robert Rangno, then the President
of the Society. In his letter, Dr. Rangno sought a sympathetic response from the membership for the unfairness Dr. Michelle
Brill-Edwards had suffered as a result of the CCB controversy. Dr. Rangno wrote:
I have a special request of the membership. I feel moved to ask for exceptional understanding and assistance from the
membership to Dr. Michelle Brill-Edwards, the Society's previous Government Liaison representative. Michelle recently
resigned her fifteen year position with the Health Protection Branch because of an ethical dilemma, a small example of
which you may have seen on CBC's the fifth estate.... Michelle has had a number of justified concerns for the safety of
Canadians, relative to the present drug approval system. Optimal drug use, the credo of the Society, entails minimizing risk
and as such we should offer Michelle any possible support in what I have learned can readily be called an heroic stance
on her part. I personally do not want her self-sacrifice to have been in vain.
This was too much for Dr. Leenen and he resigned. Obviously, Dr. Rangno's remarks provoked an outcry with the result that
in the next issue of the newsletter he wrote:
As past president of the Society I'd like to use the privilege of editor of our Newsletter to personally say I'm sorry to
those members of our Society who were offended by a sensitive issue in my Presidential address last year. I also want
to thank the executive for their support at damage control. As in politics, it seems you're damned if you do and you're
damned if you don't.
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That was the extent of any apology by Dr. Rangno to Dr. Leenen.
201
If all of this wasn't enough, Dr. Leenen had to read an article in the New England Journal of Medicine in January 1998
which once again, because of this program, called his integrity into question. The New England Journal of Medicine is one of
the pre-eminent medical journals in the world and has a very broad readership. In part, the article stated:
A Canadian television documentary, fifth estate, reported on Health Canada's review of calcium channel antagonist and
suggested that the public was not being adequately protected from potentially dangerous medication. The allegation that
an academic advisor to the Health Protection Branch of Health and Welfare Canada (the body that reviews the safety
of all pharmaceutical products) had financial relationships with manufacturers of calcium channel antagonists, raised an
important question about physician's objectivity in assessing the safety of drugs.
Even though Dr. Leenen's name was not mentioned, he felt it would not have been terribly difficult for anyone to learn who
H.P.B.'s advisors had been. The Globe and Mail, picking up on the journal article, carried a story in January of 1998 which
in part stated:
A documentary on CBC's fifth estate questioned whether Canada's original decision to approve the drug was influenced by
a conflict of interest. An advisor to Health Canada's Health Protection Branch during the safety review had not disclosed
his financial relationships with the makers of calcium channel blockers, the program found.
202 To Dr. Leenen this simply refreshed everyone's memory and once again called into question his credibility, his honesty
and his scientific integrity. Even in the House of Commons the opposition health critic, Dr. Grant Hill, issued a press release
lambasting the Health Minister over "allegations of bribery and cover up" at the Health Protection Branch. As Dr. Leenen stated
when asked about his reaction to all of this:
Collectively they are going to what I am as a scientist, as a physician, and as an individual, that my integrity for all of these
aspects, all these three aspects, was clearly put into question and up to the level of being called a criminal and the police
should be called in. It's a devastating effect that will remain with me for the rest of my life.
(i) The law on damages:
203
The assessment of damages in a libel action involves a number of elements. As Cory J. stated in Hill v. Church of
Scientology of Toronto, (supra), at page 1205:
The assessment of damages in a libel case flows from a particular confluence of the following elements: the nature and
circumstances of the publication of the libel, the nature and position of the victim of the libel, the possible effects of the
libel statement upon the life of the plaintiff, and the actions and motivations of the defendants.
In the same decision at page 1175 Cory J. wrote:
A good reputation is closely related to the innate worthiness and dignity of the individual. It is an attribute that must, just
as much as freedom of expression, be protected by society's laws.
(ii) General damages:
204
It has long been the case that in libel actions damages are said to be at large. As Lord Atkin stated in Ley v. Hamilton
(1935), 153 L.T. 384 (U.K. H.L.) at page 386:
It is precisely because the "real" damage cannot be ascertained and established that the damages are at large. It is impossible
to track the scandal, to know what quarters the poison may reach: it is impossible to weigh at all closely the compensation
which will recompense a man or a woman for the insult offered or the pain of a false accusation.
This theme was adopted by Cory J. in Hill v. Church of Scientology of Toronto, (supra), where at page 1196 he stated:
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[G]eneral damages in defamation cases are presumed from the very publication of the false statement and are awarded
at large....
A defamatory statement can seep into the crevasses of the subconscious and lurk there ever ready to spring forth and spread
its cancerous evil. The unfortunate impression left by a libel may last a lifetime....
There should not be a cap placed on damages for defamation.
205
In attempting to arrive at the appropriate level of general damages in a defamation case, one must always be aware of
not only the damage inflicted to a person's reputation but also the fact that once damaged a reputation is very difficult to restore.
Always mindful of the fine balance between freedom of speech and the protection of reputation, once the scales have been
tipped through defamation, a plaintiff is entitled to be compensated not only for the injury caused by the damage to his integrity
within his broad community but also for the suffering occasioned by the defamation. A number of cases including Nagy v.
Webb, [1930] 1 W.W.R. 357 (Sask. C.A.); Thomas v. Canadian Broadcasting Corp., (supra); Vogel v. Canadian Broadcasting
Corp., (supra), and Thompson v. NL Broadcasting Ltd. (1976), 1 C.C.L.T. 278 (B.C. S.C.) established factors which might be
considered in assessing the appropriate level of compensation. While not all inclusive, some of these factors are as follows:
(a) the seriousness of the defamatory statement;
(b) the identity of the accuser;
(c) the breadth of the distribution of the publication of the libel;
(d) republication of the libel;
(e) the failure to give the audience both sides of the picture and not presenting a balanced review;
(f) the desire to increase one's professional reputation or to increase ratings of a particular program;
(g) the conduct of the defendant and defendant's counsel through to the end of trial;
(h) the absence or refusal of any retraction or apology;
(i) the failure to establish a plea of justification.
206
In assessing general damages, as was the case in Hill v. Church of Scientology of Toronto, (supra), the injury caused
to the feelings of the plaintiff and the plaintiff's grief are to be taken into account. In that case, great pains were taken to set
out the effect of the defamation on the plaintiff.
(iii) General damages in the present case:
207
As I have stated, the defamatory innuendoes presented in this broadcast caused great suffering to Dr. Leenen and
made him feel as though his well-earned reputation for integrity, both professional and otherwise, had been destroyed. These
innuendoes would have been devastating for anyone; for a world-renowned research scientist they were almost fatal. This was
the CBC firing its guns at Dr. Leenen, not some little tabloid to which no one would have paid much attention. How does one
respond when the CBC strikes? As Esson J. stated in Vogel v. Canadian Broadcasting Corp., (supra), at page 178:
The identity of the accuser is an important factor. The accusation might have [been] made by some nasty little tabloid
scandal sheet and have done no harm. Strident scandal-mongering is the stock in trade of certain publications and, because
it is, they have little or not effect upon the opinions of anyone whose good opinion matters. To their ugly accusations it is
a sufficient response to say: "Regard the source." Such a response is not available when one is defamed by the C.B.C. In
terms of prestige, power and influence, it is at the opposite end of the spectrum from the sleazy scandal sheet. Created and
maintained by Parliament to inform the Canadian public, its news services are accorded great respect throughout Canada.
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They have a well-merited reputation for reliability. For that very reason, C.B.C. has an enormous capacity to cause damage.
The general-run of right thinking people tend to think that "it was on the C.B.C. news, it must be so."
208
In the present case, this program reached over one million viewers and its rebroadcast on Newsworld, four hundred
thousand. The program itself was a full one-hour documentary taking up the entire episode of the fifth estate. I have found that
in fact no crisis, apart from the one created by Nicholas Regush, ever existed. Certainly there was some controversy within
the medical/scientific community following the release of Dr. Psaty's abstract. This was exactly the concern Dr. Leenen was
trying to forestall when he co-authored the April 4 th 1995 letter to Canadian physicians. Nevertheless, as his nasty little story
developed, Mr. Regush decided to target Dr. Leenen as a hypocritical defender of CCBs in a story that not once presented in a
fair way Dr. Leenen's well-known and firmly held views. This slanted, one-sided production, I am satisfied, caused devastating
damage to Dr. Leenen such that ordinary right-thinking, reasonable people, viewing this program would have concluded that Dr.
Leenen had been seriously compromised. Worse, that he had done wrong. I accept his evidence and that of his wife and nurse that
he suffered enormously and that he probably continues to feel that his honesty and integrity are still being called into question.
209
Dr. Leenen gave a full and complex explanation during his lengthy interview with Ms. Wood on the science of CCBs.
Nevertheless, nothing was broadcast of this interview that in any way deviated from Mr. Regush's slanted and reprehensible story
line. Clearly, each libel case is unique and must be judged on its own peculiar set of facts. Taking into account the seriousness
of the defamation as I have found it to be, the breadth of the publication and its source, the republication, the standing of the
victim and the nature of his reputation at the time of broadcast, I have concluded from my review of the cases that this is
as serious a libel as can be imagined. Taking into account the measure of general damages in a number of cases, including
the companion action Myers v. Canadian Broadcasting Corp., (supra), Hill v. Church of Scientology of Toronto, (supra), and
Hodgson v. Canadian Newspapers Co. (1998), 39 O.R. (3d) 235 (Ont. Gen. Div.), I conclude that an award of $400,000.00
would be appropriate. I so fix the plaintiff's general damages.
(iv) Aggravated damages:
210 Aggravated damages are designed to compensate a plaintiff with an extra measure of damages as a result of the conduct
of one or more of the defendants and the conduct of counsel on behalf of the defendants. As Cory J. stated in Hill v. Church
of Scientology of Toronto, (supra), at page 1205:
Aggravated damages may be awarded in circumstances where the defendant's conduct has been particularly high-handed
or oppressive, thereby increasing the plaintiff's humiliation and anxiety arising from the libellous statement. The nature of
these damages aptly described by Robbins J.A. in Walker v. C.F.T.O. Ltd. (1987) 59 O.R. 2d 104 at page 111 wrote:
Where the defendant is guilty of insulting, high-handed, spiteful, malicious or oppressive conduct which increases
the mental distress — the humiliation, indignation, anxiety, grief, fear and the like — suffered by the plaintiff as a
result of being defamed, the plaintiff may be entitled to what has come to be known as "aggravated damages.
These damages take into account the additional harm caused to the plaintiff's feelings by the defendant's outrageous
and malicious conduct. Like general or special damages, they are compensatory in nature. Their assessment requires
consideration by the jury of the entire conduct of the defendant prior to the publication of the libel and continuing through
to the conclusion of the trial. They represent the expression of natural indignation of right-thinking people arising from
the malicious conduct of the defendant.
He goes on at page 1206:
There are a number of factors that a jury may properly take into account in assessing aggravated damages. For example,
was there a withdrawal of the libellous statement made by the defendants and an apology tendered? If there was, this may
go far to establishing that there was no malicious conduct on the part of the defendant warranting an award of aggravated
damages. The jury may also consider whether there was a repetition of the libel, conduct that was calculated to deter
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the plaintiff from proceeding with the libel action, a prolonged and hostile cross-examination of the plaintiff or a plea of
justification which the defendant knew was bound to fail.
(v) Aggravated damages in the present case:
211 I could not have been presented with a set of facts more congruent with Cory J.'s last comments. This was no spontaneous
report, but rather the product of months of preparation and absolute adherence to a slanted and biased story line. There was never
an apology or a withdrawal of the libel; rather to the very end and throughout the trial there was an uncompromising defence
of the activities of the defendants. The pattern of conduct by the CBC was established right at the outset when its in-house
counsel refused to accept service for the individual defendants. This scorched earth attitude is evident in the refusal to disclose
important information without a court order, with stone-walling on discovery claiming source protection and, most tellingly,
with an eleventh-hour adjournment request which I have concluded was made only to thwart the plaintiff. Those involved in the
production of this program knew or should have known that Dr. Leenen's views on long acting CCBs were essentially the same
as those of individuals the program portrayed as "good guys." The CBC had to have known that Dr. Leenen knew nothing about
H.P.B. conflict of interest guidelines. If it didn't it was reckless carrying on as it did without properly sourcing that information.
To put a spin on Dr. Leenen's April 4, 1995 letter as they did and to maintain that position throughout the trial, in my view,
was conduct which aggravated the situation. To suggest there was nothing they could have broadcast which would have put Dr.
Leenen in a better light in respect of April 4, 1995 letter, the trip to Egypt and the conflict allegations, is simply untrue. There
was ample information the CBC had at hand which it could have used to present Dr. Leenen's side on each of the issues raised.
In frustration, at one point during his interview with Ms. Wood, Dr. Leenen stated:
...You won't help Canadians by coming up, speaking, dealing with this type of cynicism on this issue. I think you have
to look at the facts and if a lot of Canadians could stop at the moment the unproven agents like calcium antagonists or
like A.C.E. inhibitors, let their blood pressure go out of control, you're doing a lot of damage. Yes your cynicism is then
hurting Canadians, it's not helping them.
212
Needless to say, nothing like this made it to air. That would not have served the program's thesis. In order to fully
develop Mr. Regush's story line, Dr. Leenen had to be made to look foolish, incompetent and worse, dishonest. They succeeded.
The five "good guys," the critics of CCBs, Drs. Furberg, Rangno, Brill-Edwards, Yusef and Wolf, never had their integrity or
professional credibility called into question. Indeed they were treated with kid gloves and in many outtake interviews, were
shown to be assisting the producers with questions and topics. Quite a different situation existed for the drugs "defenders." How
could the CBC throughout this trial continue to maintain that Dr. Furberg and the other critics had positions so entirely different
from that of Dr. Leenen? To do so in the face of all of the evidence, in my view, was an aggravating circumstance.
213
During the Myers trial in June 1999, there were a couple of unseemly incidents involving the defendant, Paul Webster.
Knowing that Dr. Leenen, in order to prosecute this case, had placed a mortgage on his home, Mr. Webster during a break in
the proceedings in a callous and insensitive way, said to Dr. Leenen something to the effect that "Somebody is going to lose his
shirt" and later " How's the mortgage going?" Whether, as he says, he was provoked is of no consequence. This is aggravating
conduct just as were his comments captured on some of the outtake interviews. These are but a few examples of aggravating
conduct for which Dr. Leenen is to be compensated. Unlike general damages, aggravated damages should not to be awarded
jointly and severally. I must assess these damages against the individuals responsible. Without any question the person whose
conduct I have found to be most reprehensible in this regard was that of Nicholas Regush and against him I award the sum of
$150,000.00 aggravated damages. As against each of Trish Wood and Paul Webster, I award the sum of $50,000.00. As against
the CBC, I award the sum of $100,000.00. This reflects not only the attitude which this defendant adopted and adhered to
throughout this proceeding but also those areas where, in my opinion, counsel overstepped the bounds, not only in terms of the
conduct of the defence, but more particularly in attempting to derail the plaintiff with a less than candid adjournment request.
(vi) Punitive damages in the present case:
214
Punitive damages are not compensatory. As Cory J. stated in Hill v. Church of Scientology of Toronto, (supra), at page
1208:
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Punitive damages may be awarded in situations where the defendant's misconduct is so malicious, oppressive and highhanded that it offends the court's sense of decency. Punitive damages bear no relation to what the plaintiff should receive
by way of compensation. Their aim is not to compensate the plaintiff, but rather to punish the defendant. It is the means
by which the jury or judge expresses its outrage at the egregious conduct of the defendant. They are in the nature of a fine
which is meant to act as a deterrent to the defendant and to others from acting in this manner. It is important to emphasize
that punitive damages should only be awarded in those circumstances where the combined award of general and aggravated
damages would be insufficient to achieve the goal of punishment and deterrence.
It is with this in mind that I have determined that punitive damages are required in this case. The CBC has enormous power
and an incredible ability to inflict damage. For the reasons I have earlier set out and for the malicious manner in which the
defendant's conducted themselves, their conduct must not be sanctioned. A clear message must be sent so that other vulnerable
people will not be attacked in such a fashion. This can never simply be a cost of doing business. The award must reflect the
Court's outrage of the defendant's conduct. In my view, this is one of those exceptional cases spoken of by Cory J. in Hill v.
Church of Scientology of Toronto, (supra). Accordingly, I fix punitive damages against each of C.B.C., Trish Wood, Nicholas
Regush and Paul Webster, at the sum of $50,000.00 for a total of $200,000.00.
215
Because the action involving Dr. Martin Myers arose from the same broadcast and which has resulted in a judgment
in his favour, I believe it is important for me to distinguish the two cases. In Hill v. Church of Scientology of Toronto (supra),
Cory J. observed that each case of libel is unique and that little is to be gained from a detailed comparison of libel awards.
Defence counsel argue that an exception should be made here. I disagree. These are two separate actions with many factors
distinguishing them. To begin with the pleadings are not the same. Nor is the evidence before the Court identical. For example,
Bellamy J. in Myers v. Canadian Broadcasting Corp. (supra) was not made aware of many of the outtake interviews to which I
was exposed, nor was she aware of the extent and lack of success achieved in Dr. Brill-Edwards' labour dispute with the H.P.B.
Unlike Dr. Leenen, the program never presented a sting of conflict of interest per se against Dr. Myers. Even the findings differ.
I have found that the defence of fair comment fails in respect of all of the innuendoes while Bellamy J. found that the defence,
in certain instances succeeded, albeit ultimately to be defeated by a finding of malice.
216 There did not appear to be a finding in Myers that his relationship with his hospital had changed. Dr. Leenen, on the other
hand, had his reputation and integrity damaged not only with his patients but also within his research community. After the
fifth estate broadcast, the director of the Ottawa Heart Institute, Dr. Wilbert Keon, circulated conflict of interest guidelines and
approached Dr. Leenen in a manner never before witnessed by Dr. Leenen. Not only did the number of new patient referrals to
Dr. Leenen decline, but as well his research protocols were given shorter renewal periods. Dr. Leenen, because of circumstances
following the broadcast, felt compelled to resign from the Canadian Society for Clinical Pharmacology. An award of damages
must reflect not only the damage inflicted on a person's reputation but also the difficulty in restoring that reputation particularly
within a research environment where one's integrity is critical.
217
In the present case, the defendants chose to broadcast a segment showing Dr. Leenen fumbling because he did not
have his glasses. This most unflattering segment was repeated at the end of the program for no other reason, I have concluded,
than to reduce Dr. Leenen's standing and credibility in the mind of the viewer. This emphasis on trying to portray Dr. Leenen's
ineptitude with a most fundamental function in life goes to the depth to which the defendants tried to destroy the plaintiff not
just professionally but as a human being.
218 In my consideration of aggravated damages, unlike the situation here, the Myers trial was not adjourned at the last minute
for six months. By doing this, in the circumstances, I have found the defendants managed to heighten Dr. Leenen's anxiety and
delay his opportunity to clear his name. This is but one of many examples of malicious conduct on the part of the defendants.
This conduct began during preparation for the broadcast, continued through the broadcast and right through until the end of the
trial. In the absence of any misconduct on the part of Dr. Leenen, the defendants conduct had a devastating impact upon him.
The fact that it was orchestrated by an organization such as the CBC, in my view, clearly aggravated the situation.
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219
In light of the defendants' reprehensible conduct towards this plaintiff, I have concluded that a message must be sent
to the defendants. Parasitic sensationalists should not be allowed to prey upon society's obsession with scandal and to reap
personal benefit from their irresponsible actions. The malicious, offensive, cruel and insensitive conduct on the part of the
defendants from the very beginning was such that I have little hesitation, on the facts of this case, in concluding that punitive
damages are warranted.
(vii) Summary of Damages:
220
The plaintiff is entitled to general damages of $400,000.00, aggravated damages of $350,000.00 and punitive damages
of $200,000.00. Accordingly, he will have judgment for $950,000.00, together with prejudgment interest in accordance with
the Courts of Justice Act.
221
As well, the plaintiff is entitled to his costs and I expect counsel will wish to arrange a further attendance before me
to discuss that subject.
Action allowed.
Footnotes
*

Additional reasons at (September 11, 2000), Doc. 99908/96 (Ont. S.C.J.)
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22, 1999) from the judgment of Cunningham J., sitting without a jury, dated April 20, 2000. His reasons are reported at (2000),
48 O.R. (3d) 656, 50 C.C.L.T. (2d) 213 (Ont. S.C.J.). The judgment awarded the plaintiff, Dr. Frans H. H. Leenen general,
aggravated and punitive damages totalling $950,000, together with costs, for defamation arising from the defendant's production
and broadcasting of a one hour television program called "The Heart of The Matter".
2
The program was produced by a part or department of the Canadian Broadcasting Corporation ("the CBC") described as
"the fifth estate" which engages in investigative journalism. The program was shown once on CBC's main television channel
to an audience in excess of 1,000,000 people and four times on its Newsworld channel to audiences totalling 400,000.
3

The defendants appeal the finding of liability, the damages and the fixing of costs.

4 The program examined questions raised in the medical scientific community about the safety of heart medications known
as Calcium Channel Blockers ("CCBs") and particularly one called nifedipine. The program focused on the response of Health
Canada's Health Protection Branch ("HPB") to that issue. The thesis of the program was that nifedipine in its short-acting
capsule form, which was approved by Health Canada for the treatment of angina but was being prescribed by doctors for both
angina and hypertension, was turning out to be more of a hazard than a help and that HPB was not moving quickly or positively
enough in determining whether nifedipine, in its long-acting pill form, was also doing more harm than good.
5 The mechanics of the program involved a monologue by Wood interspersed with excerpts from interviews by Wood with
some of the parties or representatives of the parties said to be involved. Amongst those parties was an insider or former insider
from HPB who was used to establish the theme. Other authorities were then introduced, including Leenen, again by excerpts
from interviews by Wood, to provide their respective views on some of the questions raised. The trial judge found that this was
done in the form of a "good guy/bad guy" scenario. A viewing of the video tape of the program confirms that characterization.
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6
What is complained of is that by a sophisticated "cut and paste" process, Leenen was portrayed as one of the "bad guys",
largely by the use of his own statements and appearance. The complaint is not that his words or any of the statements made
are false or defamatory in their true and natural meanings, but rather that the "overall impression created by the words and the
images is alleged to be defamatory".
7

Leenen's position is that the program created the following innuendoes:
(i) he supported the prescribing of killer drugs;
(ii) he was in a conflict of interest;
(iii) he was receiving a pay-off or a kickback from Pfizer Inc., a world leader in the development and production of
pharmaceutical products; and
(iv) he acted negligently or dishonestly as the chairman of the ad hoc advisory committee of HPB.

8
The trial judge analysed the voluminous evidence and considered the arguments for and against the plaintiff's position,
concluding that the four innuendoes were defamatory and were made out on the evidence. He completed his analysis in this
regard as follows:
Having found in law that the words complained of are indeed capable of bearing the meanings alleged by the plaintiff, I
have concluded in fact that the words complained of do actually bear those meanings. Recognizing that I am not to select
the harshest and most extreme meaning along a spectrum of possible meanings, I have applied the test of a reasonable and
fair-minded viewer, rather than one who is looking to question the plaintiff's reputation. In analyzing the actual words used
to assess whether harm was occasioned to the plaintiff's reputation, I have focused on what ordinary viewers in Canada
would infer the words to mean, given their general experience and knowledge of public affairs. As was stated by Lord
Reid in Lewis v. Daily Telegraph Ltd., (supra), [[1963] 2 All E.R. 151 (H.L.)] at p. 154:
What the ordinary man would infer without special knowledge has generally been called the natural and ordinary
meaning of the words. But that expression is rather misleading in that it conceals the fact that there are two elements
in it. Sometimes it is not necessary to go beyond the words themselves as where the plaintiff has been called a thief
or a murderer. But more often the sting is not so much in the words themselves as in what the ordinary man will infer
from them and that is also regarded as part of their natural and ordinary meaning. [Emphasis added.]
Context, of course, is crucial in determining the defamatory sense of words and an alleged defamatory statement cannot
be considered apart from the circumstances in which it is made. I have not analyzed the words as though I were carefully
considering a written contract. Rather, I have taken the broadcast as a whole in determining whether it is defamatory and
it is upon that basis that I have reached the conclusion that this broadcast was indeed devastatingly defamatory of the
plaintiff. Within that context, the reasonable viewer would conclude that Dr. Leenen supported the prescribing of killer
drugs, that he was in conflict of interest, that he was receiving a pay-off from Pfizer and, at the very least, that as chair of
the committee he was negligent and more likely dishonest. The words, within the context of the entire broadcast, certainly
are capable of bearing the meaning that the plaintiff was guilty of misconduct. The words suggest a lack of integrity on
the part of the plaintiff, something which strikes at the very heart of his professional stature.
Television, a very powerful medium, provides widespread and instantaneous dissemination of information. Programs
such as the fifth estate have remarkable potential and capacity to cause damage. A program such as this one, by the
sensationalized manner in which it was produced, is far more likely to cause damage than other less respected publications
or broadcasts. Thus, there is a greater responsibility upon those who produce such programs to ensure that the content
is factually correct. A person's reputation for honesty and integrity is a precious commodity and when that is put into
question the results can be devastating. Just as allegations of conflict of interest are defamatory, to suggest that a person
of Dr. Leenen's stature lacked integrity, was less concerned about patient safety than about drug manufacturers' profits,
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and that he conducted himself in a less than professional manner, not only calls into question his credibility as a research
scientist, thereby demeaning him in the eyes of his colleagues, but causes his overall reputation in his larger community
to suffer irreparable damage.
Having concluded that a reasonable and fair-minded viewer would infer these meanings, I want to stress that I have
canvassed all of the alternatives and a full range of meanings that might be taken.
9
The trial judge then went on to consider whether the defendants' plea of justification or "truth" was a complete answer
to the plaintiff's claim. The defendants had set out their version of the "true facts" in paragraph 10(a) to (q) of their statement
of defence. The plaintiff conceded that a number of these "facts" were true but the trial judge concluded that, on the basis of
the evidence adduced at trial, many were not and for that reason the plea of justification had to fail. I agree with that approach
and that conclusion.
10
The trial judge then turned to the defendant's claim of qualified privilege stating that "to succeed in this defence the
defendant must establish not only some public or private duty, but also that the recipient had a corresponding interest in receiving
the information".
11
He concluded that while the program was "of public interest", it was not "in the public interest" [emphasis added] but
rather was:
. . . contrary to the public interest because of its real potential for harm by inciting a panic amongst patients suffering from
high blood pressure . . .
[the program]
. . . had nothing to do with a duty to communicate important information. It had everything to do with sensationalizing
an issue, with creating viewer interest through alarm and with providing a podium for its producer's [Regush] long held
views, capably assisted by the over heated concerns of a disgruntled regulator [the insider]. . . . The program could easily
have presented important information in a fair and balanced manner and had it done so, the public interest readily could
have been served. By presenting a biased and slanted view, a view which in many respects the CBC knew to be inaccurate
or simply untrue, no public interest was served.
12

The trial judge then considered the defence of fair comment. He defined it as follows:
The defence of fair comment protects words that are prima facie defamatory provided they are comments based on true
facts made honestly without malice with reference to a matter of public interest . . . . The defence of fair comment has
been identified as the repository within the law of defamation of the values of freedom of speech and it must be interpreted
and applied in that light.

13
Leenen was not the only one offended by the broadcast in question. Dr. Martin G. Myers also sued the same defendants
and succeeded. The reasons of Bellamy J. are reported at (1999), 47 C.C.L.T. (2d) 272 (Ont. S.C.J.). With respect to the defence
of fair comment she said at p. 305:
I conclude that no fair-minded person, nor indeed any reasonable person, could have come to hold the views about Dr.
Myers which were conveyed in the program, given all the facts (reported and unreported) available to the defendants. From
my review of the detailed transcripts and the tapes, including the parts which were not used in the program, I find that
CBC dramatically simplified a complex medical debate by seriously mischaracterizing Dr. Myers' position. The CBC set
him up quite unfairly as a "bad guy" in the debate.
14
After quoting this passage Cummingham J. said "[w]ithout any question, the same applies to CBC's treatment of Dr.
Leenen".
15

In considering the defence of fair comment in relation to the broadcast Cummingham J. said:
3

One of the elements of fair comment, of course, is fairness. If it is found that the comment is unfair, the defence fails. In
the present case, the defendants argue that they did provide the viewer with a balanced debate. I disagree. This program,
from its inception, was slanted in one direction. Throughout, the critics of CCBs were treated in a positive light, while the
so-called defenders were treated in a negative way. Fairness would require that viewers be presented with both sides of
the argument in a balanced way. In this case, by omitting key information, by deliberately failing to provide Dr. Leenen
an opportunity to accurately present his views, and by deliberately failing to follow up with further interviews, the CBC
cannot claim fair comment when it describes Dr. Leenen as an advocate of CCBs. The selectivity in the presentation of
the material for this program in and of itself demonstrates an inherent unfairness towards those whose views did not mesh
with Mr. Regush's. So much important information was kept away from the viewer, information that, had it been presented,
probably would have destroyed the Regush thesis. From this, the only conclusion one can reach is that the defendants never
intended there to be fairness and what in fact they did was to either directly or by inference present statements of fact,
albeit for the most part inaccurate ones. No comment can be fair if it is based upon facts which are invented or misstated:
England v. C.B.C., [1979] 3 W.W.R. 193 (N.W.T.S.C.). What makes the misrepresentations in this case so alarming is that
the CBC knew that its thesis in many respects was ill-founded. The CBC knew or certainly ought to have known that there
was little, if any, difference between the views of all the doctors involved in the program on the subject of the use of CCBs.
Yet it forged ahead with a program depicting defenders versus critics. Any differences, if not imaginary, were so slight that
little attention should have been paid to them. As Esson J. held in Vogel v. C.B.C., [1982] 3 W.W.R. 97 (B.C.S.C.) at p. 173:
To be fair, comment must be based on facts truly stated, and must not contain imputations of corrupt or dishonourable
motives on the person whose conduct is criticized, save insofar as such imputations are warranted by the facts . . .
Another necessary ingredient of the defence of fair comment is honest belief in the truth of the comment.
Sadly, those involved in the production of this program could not have believed what they were doing. They clearly knew
or had to have known that much of what they were presenting was false. Despite the defendants' submission that all of
the innuendoes said to arise from the broadcast are comments, a closer look reveals otherwise. Applying the objective
test, which I must, I cannot conclude that the views presented were honestly held. And looking at the matter subjectively,
I cannot conclude, despite their assertions to the contrary, that the defendants honestly believed what they were saying.
Having raised the defence of fair comment, the defendants must satisfy the burden of establishing that the facts upon which
it is based are true and that it is objectively fair. They have not done so.
16

The trial judge then went on to deal with the innuendoes on an individual basis concluding as follows:
I disagree with the defendant's submission that all of the innuendoes said to arise from the broadcast are "comments"
because they are unstated inferences or conclusions which a viewer would draw from the stated facts in the broadcast. As
Lane J. stated in Hodgson v. Canadian Newspapers Co., (supra), [ (1998), 39 O.R. (3d) 235 (Gen. Div.)] at p. 385, citing
O'Brien v. Marquis of Salisbury (1889), 6 T.L.R. 133 (Q.B.) at p. 137:
Comment may sometimes consist in the statement of fact, and may be held to be comment if the fact so stated appears
to be a deduction or conclusion come to by the speaker from the facts stated or referred to by him, or in the common
knowledge of the person speaking and those to whom the words are addressed and from which his conclusions can
reasonably be inferred.
This simply is not our case because the facts upon which the "comment" is based are not true.
Applying all of the appropriate tests to the language of the broadcast, I am of the view that a reasonable viewer would
conclude that all the innuendoes are statements of fact. They are presented as fact. Hence the defence of fair comment
must fail.

17
Although at this stage of the proceedings it was not necessary to do so, Cunningham J. went on to deal with the issue
of malice in the event that any of his earlier conclusions with respect to the defences raised were reversed and because it was
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relevant to the issue of damages. There was ample evidence to support the conclusion he reached that there was malice and
having seen the video tape and read much of the evidence, I agree with his findings except in two respects. Those two instances
both involve the conduct of the law suit and may be dealt with very briefly.
18
The first instance was the refusal of the CBC to accept service of written notice under the Libel and Slander Act R.S.O.
1990 c. L. 12 s. 5 on behalf of the individual defendants. The second was the circumstances of the defendants' request for an
adjournment of the trial of this action.
19 The trial judge dealt with these matters and counted each as illustrating the attitude of the CBC toward Leenen throughout.
In my respectful view neither of the incidents should have been relied upon as evidence of malice on the part of the CBC.
20 In so far as the refusal to accept of service of the notice of libel is concerned, the factual basis is not adequate to support
the inference that there was malice. Regush was not a CBC employee. Webster was in Africa. Studer said that he believed that
the CBC would accept services as a matter of course. In any event, an order for substituted service was secured very quickly
by counsel for Leenen. In my view, these circumstances are simply not sufficient to support a finding of malice.
21
The trial of this action was to have commenced February 15, 1999. Shortly before that date the CBC moved for an
adjournment upon the basis that Regush was going to be unavailable and his attendance on a daily basis was required during
the cross-examination of Leenen. In the result, the adjournment was granted and as a consequence the Myers action was tried
first. At the Leenen trial Regush only attended to give his own evidence and little or nothing more. He did not attend for the
cross-examination of Leenen. The trial judge found that "this demonstrates a further attempt on the part of the defendants to
discourage Dr. Leenen from prosecuting this action. It was simply another roadblock thrown up in Dr. Leenen's path, evidencing
further proof of malice."
22
Again with respect, I do not think that inference can be drawn safely. The CBC had the same counsel in both cases. It
is entirely possible that as a result of the experience gained in the Myers trial, counsel for the defendants changed his mind
as to the strategy to be followed in the Leenen trial. Such a decision falls entirely within counsel's discretion and it would be
unfair and improper for the trial judge to interfere with it. I am unable to agree that these circumstances demonstrate any malice
on the part of the defendants.
23 Having decided the question of liability in favour of the plaintiff, the trial judge turned to the assessment of damages. In
the result he awarded $400,000 for general damages against all defendants, aggravated damages of $100,000 against the CBC,
$150,000 against Regush and $50,000 as against each of Wood and Webster. He also assessed punitive damages against the
CBC, Wood, Nicholas Regush and Webster at $50,000 each for a total of $950,000.
24 In arriving at these awards the trial judge found that Leenen was devastated both personally and professionally. As in the
case of Myers (the reasons in the appeal in Myers v. Canadian Broadcasting Corp. will be released with these reasons [2001
CarswellOnt 2037, 6 C.C.L.T. (3d) 112 (Ont. C.A.)]) a patient attacked him directly, coming into his office and stating:
Dr. Leenen, you wrongly prescribed nifedipine for me and you did it for personal gain, to make money.
25
The Director of the Ottawa Heart Institute circulated to all staff the guidelines for conflict of interest as a consequence
of the program. Leenen was avoided by friends and neighbours. Two of his research protocols were put on hold and for a time
enrolment in his research programs was stopped. An article in the New England Journal of Medicine questioned his objectivity
in assessing the safety of drugs.
26

In summarizing his findings the trial judge said in part:
. . . the defamatory innuendoes presented in this broadcast caused great suffering to Dr. Leenen and made him feel as
though his well-earned reputation for integrity, both professional and otherwise, had been destroyed. These innuendoes
would have been devastating for anyone; for a world-renowned research scientist they were almost fatal. This was the
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CBC firing its guns at Dr. Leenen, not some little tabloid to which no one would have paid much attention. How does
one respond when the CBC strikes? . . .
In the present case, this program reached over one million viewers and its rebroadcast on Newsworld, four hundred
thousand. The program itself was a full one-hour documentary taking up the entire episode of the fifth estate. I have found
that in fact no crisis, apart from the one created by Nicholas Regush, ever existed. Certainly there was some controversy
within the medical/scientific community following the release of Dr. Psaty's abstract. This was exactly the concern Dr.
Leenen was trying to forestall when he co-authored the April 4 th 1995 letter to Canadian physicians. Nevertheless, as his
nasty little story developed, Mr. Regush decided to target Dr. Leenen as a hypocritical defender of CCBs in a story that
not once presented in a fair way Dr. Leenen's well known and firmly held views. This slanted, one-sided production, I
am satisfied, caused devastating damage to Dr. Leenen such that ordinary right-thinking, reasonable people, viewing this
program would have concluded that Dr. Leenen had been seriously compromised. Worse, that he had done wrong. I accept
his evidence and that of his wife and nurse that he suffered enormously and that he probably continues to feel that his
honesty and integrity are still being called into question.
. . . Clearly, each libel case is unique and must be judged on its own peculiar set of facts. Taking into account the seriousness
of the defamation as I have found it to be, the breadth of the publication and its source, the republication, the standing of
the victim and the nature of his reputation at the time of broadcast, I have concluded from my review of the cases that
this is as serious a libel as can be imagined.
27
In dealing with aggravated damages the trial judge referred extensively to the language of Cory J. in Hill v. Church of
Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) at p. 1205:
Aggravated damages may be awarded in circumstances where the defendant's conduct has been particularly high-handed
or oppressive, thereby increasing the plaintiff's humiliation and anxiety arising from the libellous statement. The nature
of these damages was aptly described by Robins J.A. in Walker v. C.F.T.O. Ltd., supra [ (1987), 59 O.R. 2d 104] in these
words at p. 111:
Where the defendant is guilty of insulting, high-handed, spiteful, malicious or oppressive conduct which increases
the mental distress — humiliation, indignation, anxiety, grief, fear and the like — suffered by the plaintiff as a result
of being defamed, the plaintiff may be entitled to what has come to be known as "aggravated damages".
These damages take into account the additional harm caused to the plaintiff's feelings by the defendant's outrageous
and malicious conduct. Like general or special damages, they are compensatory in nature. Their assessment requires
consideration by the jury of the entire conduct of the defendant prior to the publication of the libel and continuing through
to the conclusion of the trial. They represent the expression of natural indignation of right-thinking people arising from
the malicious conduct of the defendant.
28

The trial judge then addressed the issue of aggravated damages as follows:
I could not have been presented with a set of facts more congruent with Cory J.'s last comments. This was no spontaneous
report, but rather the product of months of preparation and absolute adherence to a slanted and biased story line. There was
never an apology or withdrawal of the libel; rather to the very end and throughout the trial there was an uncompromising
defence of the activities of the defendants. The pattern of conduct by the CBC was established right at the outset when its inhouse counsel refused to accept service for the individual defendants. This scorched earth attitude is evident in the refusal
to disclose important information without a court order, with stone-walling on discovery claiming source protection and,
most tellingly, with an eleventh-hour adjournment request which I have concluded was made only to thwart the plaintiff.
Those involved in the production of this program knew or should have known that Dr. Leenen's views on the long acting
CCBs were essentially the same as of those individuals the program portrayed as "good guys". The CBC had to have
known that Dr. Leenen knew nothing about H.P.B. conflict of interest guidelines. If it didn't it was reckless carrying on as
it did without properly sourcing that information. To put a spin Dr. Leenen's April 4, 1995 letter as they did and to maintain
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that position throughout the trial, in my view, was conduct which aggravated the situation. To suggest there was nothing
they could have broadcast which would have put Dr. Leenen in a better light in respect of the April 4, 1995 letter, the
trip to Egypt and the conflict allegations, is simply untrue. There was ample information the CBC had at hand which it
could have used to present Dr. Leenen's side on each of the issues raised. In frustration, at one point during his interview
with Ms. Wood, Dr. Leenen stated:
. . . You won't help Canadians by coming up, speaking, dealing with this type of cynicism on this issue. I think you have
to look at the facts and if a lot of Canadians could stop at the moment the unproven agents like calcium antagonists
or like A.C.E. inhibitors, let their blood pressure go out of control, you're doing a lot of damage. Yes your cynicism
is then hurting Canadians, it's not helping them.
Needless to say, nothing like this made it to air. That would not have served the program's thesis. In order to fully develop
Mr. Regush's story line, Dr. Leenen had to be made to look foolish, incompetent and worse, dishonest. They succeeded.
29
In dealing with the matter of punitive damages the trial judge again relied upon language of Cory J. in Hill at p. 1208
as follows:
Punitive damages may be awarded in situations where the defendant's misconduct is so malicious, oppressive and highhanded that it offends the court's sense of decency. Punitive damages bear no relation to what the plaintiff should receive
by way of compensation. Their aim is not to compensate the plaintiff, but rather to punish the defendant. It is the means
by which the jury or judge expresses its outrage at the egregious conduct of the defendant. They are in the nature of a fine
which is meant to act as a deterrent to the defendant and to others from acting in this manner. It is important to emphasize
that punitive damages should only be awarded in those circumstances where the combined award of general and aggravated
damages would be insufficient to achieve the goal of punishment and deterrence.
The trial judge then stated:
It is with this in mind that I have determined that punitive damages are required in this case. The CBC has enormous power
and an incredible ability to inflict damage. For the reasons I have earlier set out and for the malicious manner in which
the defendants conducted themselves, their conduct must not be sanctioned. A clear message must be sent so that other
vulnerable people will not be attacked in such a fashion. This can never simply be a cost of doing business. The award
must reflect the Court's outrage of (sic) the defendant's conduct. In my view, this is one of those exceptional cases spoken
of by Cory J. in Hill v. Church of Scientology of Toronto, (supra).
30

The trial judge commented on the differences between the instant action and the Myers action as follows:
Because the action involving Dr. Martin Myers arose from the same broadcast and which has resulted in a judgment in
his favour, I believe it is important for me to distinguish the two cases. In Hill v. The Church of Scientology of Toronto
(supra), Cory J. observed that each case of libel is unique and that little is to be gained from a detailed comparison of
libel awards. Defence counsel argue that an exception should be made here. I disagree. These are two separate actions
with many factors distinguishing them. To begin with the pleadings are not the same. Nor is the evidence before the Court
identical. For example, Bellamy J. in Myers v. CBC (supra) was not made aware of many of the outtake interviews to which
I was exposed, nor was she aware of the extent and lack of success achieved by Dr. Brill-Edwards' labour dispute with
the H.P.B. Unlike Dr. Leenen, the program never presented a sting of conflict of interest per se against Dr. Myers. Even
the findings differ. I have found that the defence of fair comment fails in respect of all of the innuendoes while Bellamy J.
found that the defence, in certain instances succeeded, albeit ultimately to be defeated by a finding of malice.
There did not appear to be a finding in Myers that his relationship with his hospital had changed. Dr. Leenen, on the other
hand, had his reputation and integrity damaged not only with his patients but also within his research community. After the
fifth estate broadcast, the director of the Ottawa Heart Institute, Dr. Wilbert Keon, circulated conflict of interest guidelines
and approached Dr. Leenen in a manner never before witnessed by Dr. Leenen. Not only did the number of new patient
referrals to Dr. Leenen decline, but as well his research protocols were given shorter renewal periods. Dr. Leenen, because
7

of circumstances following the broadcast, felt compelled to resign from the Canadian Society for Clinical Pharmacology.
An award of damages must reflect not only the damage inflicted on a person's reputation but also the difficulty in restoring
that reputation particularly within a research environment where one's integrity is critical.
In the present case, the defendants chose to broadcast a segment showing Dr. Leenen fumbling because he did not have his
glasses. This most unflattering segment was repeated at the end of the program for no other reason, I have concluded, than
to reduce Dr. Leenen's standing and credibility in the mind of the viewer. This emphasis on trying to portray Dr. Leenen's
ineptitude with a most fundamental function in life goes to the depth to which the defendants tried to destroy the plaintiff
not just professionally but as a human being.
In my consideration of aggravated damages, unlike the situation here, the Myers trial was not adjourned at the last minute
for six months. By doing this, in the circumstances, I have found the defendants managed to heighten Dr. Leenen's anxiety
and delay his opportunity to clear his name. This is but one of many examples of malicious conduct on the part of the
defendants. This conduct began during preparation for the broadcast, continued through the broadcast and right through
until the end of the trial. In the absence of any misconduct on the part of Dr. Leenen, the defendants' conduct had a
devastating impact upon him. The fact that it was orchestrated by an organization such as the CBC, in my view, clearly
aggravated the situation.
31
The quantum of damages awarded calls for a review and the appellants have attacked every aspect of the awards. The
strong language of the trial judge leaves no doubt about his view of the very serious damages suffered by the plaintiff and the
egregiousness of the behaviour of the defendants, individually and collectively. That behaviour began with the publication of
the libel and continued through to the end of the trial. To complete the picture, it continued through the hearing of the appeal.
Counsel for the appellants did not retreat in any respect nor was there any suggestion of apology, remorse, or regret from the
appellants.
32 In so far as liability is concerned I am not persuaded that the trial judge erred in any matter of fact or law in such fashion
as to call for any alteration in his conclusions in that regard.
33
In my view, his conclusions on malice are not well founded in so far as they are based upon the refusal of the CBC to
accept service on behalf of the personal defendants and upon the circumstances of the adjournment. Counsel for Leenen also
ask this court to consider two other matters in this regard. One was the refusal of the CBC to produce outtakes. This led to a
motion in one action, the making of an order in that action and the CBC complying with that order in both actions. Having
regard to the fact that the action was based upon what was broadcast and the outtakes were by definition not broadcast, it cannot
be said that the original position of the CBC was without some merit.
34 The second matter urged upon us as evidence of malice was a comment alleged to have been made by a Master that a motion
by the defendants to strike out the statement of claim or parts of it was "an abuse of process". The motion in question was for
particulars of parts of the statement of claim, or in the alternative, to strike out those parts. In the result, the order for particulars
was made, demonstrating that the motion did have merit. Accordingly, a finding of malice cannot be based on that incident.
35 Returning to the awards made by the trial judge, I agree with him that this was a very serious libel, that general, aggravated
and punitive damages were appropriate and that the awards made are not so large as to shock the conscience of this court. I would
not reduce any of them on account of the small matters that should not have been included in the trial judge's finding of malice.
36
The appellants also seek leave to appeal the disposition of costs. The reasons for judgment were released on April 20,
2000. On June 7, 2000 the trial judge decided that the plaintiff was entitled to solicitor and client costs and on September 11,
2000 reasons were released dealing in detail with those costs and fixing them at $836,178.94.
37
It is argued that in awarding aggravated and punitive damages, in awarding solicitor and client costs and in fixing the
quantum of those costs, the trial judge in effect "punished" the defendants more than once for the same conduct.
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38 The impact on the appellants may be the same but the fact is that the conduct in question may quite properly be the origin
of both an award of aggravated and/or punitive damages and an award of solicitor and client costs. The intent of the trial judge
was that Leenen be fully indemnified with respect to his legal costs. In the circumstances, that intention was properly founded
and the accepted way to give effect to it is by an award of solicitor and client costs. Quite apart from that, the plaintiff was
entitled to solicitor client costs under rule 49.10(1) by reason of having made an offer to settle very early in the proceedings for
an amount less than the judgment recovered. No persuasive reason was advanced why the rule should not apply.
39
The appellants raise issues respecting the hourly rate allowed for senior counsel, the failure to delegate more work to
juniors, the attendance of senior counsel at the Myers trial and comparing the costs award to Leenen with the $100,000 award
of costs to Dr. Myers. With respect to the latter item, the comments of Cunningham J. noted above are a complete answer. They
were simply different actions and different trials. With respect to hourly rates, delegation and attendance at the Myers trial, no
error in principle appears to have been made and accordingly, I would not intervene.
40 In summary the appeal is dismissed, with costs. Leave is granted to appeal the costs award but that appeal too is dismissed,
again with costs.
Appeal dismissed.
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Introduction
1 The appellant, Colin McCabe, appeals from decisions of the British Columbia Securities Commission (the "Commission").
The Commission found that Mr. McCabe contravened s. 50(1)(d) of the Securities Act, R.S.B.C. 1996, c. 418 (the "Act") when he
made gross misrepresentations concerning Guinness Exploration Inc. ("Guinness") in certain publications that were printed and
distributed in the United States. The Commission made orders against him for disgorgement of approximately $2.78 million and
an administrative penalty of $1.5 million. The liability decision is indexed at 2014 BCSECCOM 269 (B.C. Securities Comm.);
the sanctions decision at [Robert, (Re)] 2014 BCSECCOM 512 (B.C. Securities Comm.).
2
Mr. McCabe sought leave to appeal. In reasons indexed at 2015 BCCA 176 (B.C. C.A.), a judge of this Court gave Mr.
McCabe leave to appeal the single issue of whether the Commission had jurisdiction to sanction him for breach of s. 50(1)(d).
3
Mr. McCabe argues that the Commission was without jurisdiction because the impugned conduct took place outside the
province of British Columbia. He seeks an order setting aside the Commission's finding that he contravened s. 50(1)(d) along
with the monetary sanctions that flow from this finding.
4 The Commission submits that it has the jurisdiction to sanction the appellant because his conduct had a real and substantial
connection to British Columbia.
5

For the reasons that follow, I would dismiss the appeal.

Background
6

To put the parties' submissions in context, it is first necessary to review the underlying facts. The facts are not in dispute.

1

7 Mr. McCabe is a British Columbia resident. He is the sole shareholder, director and officer of Jake Landon Publishing Inc.
("Landon"). He has no experience in the securities industry and has never been registered as an investment advisor under the Act.
8
Through Landon, Mr. McCabe published stock recommendations under his own name in a monthly report known as the
"Elite Stock Report". He carried on his business from his home in Abbotsford, British Columbia.
9 Between December 2009 and May 2010, Mr. McCabe wrote and published three reports in the Elite Stock Report promoting
shares in Guinness (the "Guinness Tout Sheets"). Guinness is a company incorporated in Nevada. Its shares are quoted on the
Over-the-Counter Bulletin Board (the "OTCBB") in the United States.
10 The appellant wrote each of the Guinness Tout Sheets at his home in Abbotsford. He then emailed a PDF of the documents
from his home to a printing company in South Dakota. The Guinness Tout Sheets were printed in South Dakota and distributed
by direct mail from South Dakota to approximately three million homes in the United States. There is no evidence that the
Guinness Tout Sheets were received, read or known to any person in British Columbia or Canada other than Mr. McCabe.
11
The Guinness Tout Sheets were grossly misleading. They contained false and unfounded claims that Guinness's mining
property had in excess of one million ounces of gold (the "Guinness Misrepresentations"). The Commission found that the
Guinness Misrepresentations were intended to significantly increase trading volumes in Guinness shares in order to inflate its
stock price.
12
Mr. McCabe prepared the Guinness Tout Sheets at the behest of Mr. Erwin Speckert, who identified himself to Mr.
McCabe only as "Erwin" and provided a fax number to which Mr. McCabe was to send his invoices. Mr. McCabe invoiced
Emma Marketing Services, Inc., a British Virgin Islands corporation. He was paid a total of $2.65 million for touting Guinness.
Mr. Speckert arranged for payment through various offshore companies and a Swiss bank account. The funds were ultimately
deposited in Landon's bank account in Surrey, British Columbia.
13
On March 19, 2010, during the period in which Mr. McCabe was writing and distributing the Guinness Tout Sheets,
the Commission issued a Cease Trade Order of Guinness shares for the company's failure to meet its filing obligations as an
OTC reporting issuer in British Columbia. Pursuant to BC Instrument 51-509, Issuers Quoted in the U.S. Over-the-Counter
Markets, a company with a connection to British Columbia whose shares are quoted on the OTCBB is deemed to be a reporting
issuer under the Act.
14
On July 31, 2012, the Commission issued a notice of hearing alleging in part that Mr. McCabe made misrepresentations
contrary to s. 50(1)(d) of the Act. Section 50(1)(d) reads as follows:
50 (1) A person, while engaging in investor relation activities with the intention of effecting a trade in a security, must
not do any of the following:
...
(d) make a statement that the person knows, or ought reasonably to know, is a misrepresentation; ...
15 Around this time, Mr. McCabe's conduct also came under scrutiny in the United States. The Guinness Misrepresentations
were just one aspect of a broader case of alleged misconduct brought by the United States Securities and Exchange Commission
(the "SEC") against Mr. McCabe.
16 Prior to the hearing on liability before the Commission, Mr. McCabe applied for a stay of proceedings in British Columbia
on the basis of forum non conveniens, arguing that the United States was the more appropriate forum. His application was
denied: McCabe (Re), 2013 BCSECCOM 250 (B.C. Securities Comm.).
17
The Commission's decision on liability was issued on July 8, 2014. Its decision on sanctions followed on December
18, 2014.

2

18
In the liability hearing, Mr. McCabe argued that the Commission lacked jurisdiction because the Guinness Tout Sheets
were only sent to residents of the United States, and Guinness shares were only traded in the United States. The Commission
rejected this argument:
[128] This argument overlooks the facts that McCabe, at the time a British Columbia resident, wrote these reports from
his home in British Columbia, and received the $5 million in fees for publishing them, in bank accounts he controlled, at
least one of which was in British Columbia.
[129] Although the targets of the touting may have been investors in the US, and the companies concerned traded only in
the US, McCabe engaged in this misconduct in British Columbia. Tolerance of that misconduct could not help but impugn
the reputation of our markets.
19

At paras. 175-177 of its decision on liability, the Commission also stated:
[175] McCabe says that "the alleged misrepresentations only came into existence when they were received and acted upon
in the United States and therefore there is no factual basis or jurisdiction" for a finding that McCabe contravened section
50(1)(d).
[176] This argument has no merit. The executive director proved that McCabe, with the intention of effecting a trade in
a security, made untrue statements of material facts about Guinness. That encompasses the entire prohibition contained
in section 50(1)(d).
[177] Nothing in section 50(1)(d) says anything about the notion of misrepresentations "coming into existence", much less
a requirement that a misrepresentation be "received" or "acted upon", in the United States or anywhere else. McCabe's
suggestions otherwise are baseless inventions.

20
The SEC's allegations against Mr. McCabe were never adjudicated. On August 13, 2015, without admitting or denying
liability, Mr. McCabe consented to the entry of a final judgment against him in the United States.
21 The Commission has brought a new evidence application to introduce the SEC's settlement with Mr. McCabe as evidence
in this proceeding.
The Appeal
A. Overview
22
While the sole issue on the appeal is whether the Commission had jurisdiction to find that Mr. McCabe contravened s.
50(1)(d) of the Act, this issue requires consideration of the standard of review and the applicable test for determining the scope
of the Commission's jurisdiction.
B. Standard of Review
23 Mr. McCabe submits that the question before the Court is one of correctness. He says that the constitutional applicability
of the Act raises a "true" question of jurisdiction. He argues that it can never be reasonable for a tribunal to act beyond the
constitutional territorial limits of provincial power.
24 The Commission submits that the appeal does not involve a question of "true jurisdiction" as contemplated by the Supreme
Court of Canada in New Brunswick (Board of Management) v. Dunsmuir, [2008] 1 S.C.R. 190 (S.C.C.). It says that Mr. McCabe
has conceded the constitutional validity of s. 50(1)(d). It argues that the question in this case concerns the application of s. 50(1)
(d) to Mr. McCabe's conduct. It submits that, as such, the applicable standard of review is one of reasonableness.
C. Test for Determining the Commission's Jurisdiction
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25
Mr. McCabe argues that the Commission's jurisdiction should be evaluated based on the concept of "constitutional
inapplicability". He submits that, where a provincial statute has extra-territorial effect, the appropriate inquiry is whether a
"meaningful connection" exists between the province and the extra-territorial matter in question, and whether applying the
statute will respect the legislative sovereignty of other jurisdictions, having regard to the factors set out in Unifund Assurance
Co. of Canada v. Insurance Corp. of British Columbia, 2003 SCC 40 (S.C.C.) [Unifund]. He also relies on the presumption
against the extra-territorial application of legislation.
26
Mr. McCabe submits that the facts of this case do not satisfy the meaningful connection test. He says that the purpose
of the Act is to regulate conduct in British Columbia, and the purpose of s. 50(1)(d) is to target misrepresentations concerning
securities traded in British Columbia, not misrepresentations by a resident of British Columbia concerning securities traded in
other jurisdictions. He argues that no meaningful connection exists between a misrepresentation published outside of British
Columbia and the purpose of the Act or the object of s. 50(1)(d).
27 Mr. McCabe points to the torts of misrepresentation and defamation for the proposition that the wrongful act of publication
occurs in the jurisdiction where an impugned statement is received and acted or relied upon. Here, he says, publication of the
Guinness Tout Sheets occurred in the United States.
28
While Mr. McCabe concedes that the Commission has a broad mandate to protect the capital markets and residents of
British Columbia, he submits that its public interest jurisdiction does not extend to specific provisions of the Act. He characterizes
the Commission's findings under s. 50(1)(d) as an instance of jurisdictional overreach that is damaging to the principle of
international comity.
29
The Commission submits that the applicable test for determining its jurisdiction is the "real and substantial connection"
test. It argues that this test should account for the realities of modern securities trading and regulation, including technology
that facilitates multi-jurisdictional securities markets and industries.
30 The Commission argues that a real and substantial connection exists between British Columbia and Mr. McCabe's conduct
which contravened s. 50(1)(d). It notes that Mr. McCabe resides in British Columbia, was contacted by Mr. Speckert in British
Columbia, drafted the Guinness Tout Sheets in British Columbia, received payment in British Columbia, and that Guinness is
an OTC reporting issuer in British Columbia. On this basis, the Commission submits that its finding of liability under s. 50(1)
(d) did not overreach its jurisdiction. It argues that the place where a misrepresentation is received is irrelevant to a finding
of liability under s. 50(1)(d).
Discussion
31 As set out above, the parties have different views as to the appropriate standard of review. The Commission submits that
the appropriate standard ought to be reasonableness, while Mr. McCabe urges that this is a jurisdictional matter which should be
reviewed on a standard of correctness. In the circumstances of this case, I need not reach a final determination on the standard
of review because I have concluded that the more rigorous standard of correctness is, in any event, satisfied.
32
Modern securities markets are complex and multi-jurisdictional. The Act is regulatory in nature and the Commission is
part of a network of administrative bodies that regulate securities markets throughout Canada and other jurisdictions.
33
The Commission plays the central role in the regulation of securities markets in British Columbia and has been granted
a wide mandate to do so under the Act. The primary goal of the Act is to serve the public interest in British Columbia by
protecting investors, fostering capital market efficiency, and promoting public confidence in the system. The Commission is a
highly specialized regulatory tribunal that provides expertise in interpreting and applying the Act, and has broad discretion to
determine what is in the public interest with respect to the securities industry.
34 In Unifund, the Supreme Court of Canada held that consideration of a provincial statute's constitutional applicability can
be conveniently organized around the following propositions (at para. 56):
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1. The territorial limits on the scope of provincial legislative authority prevent the application of the law of a province to
matters not sufficiently connected to it;
2. What constitutes a "sufficient" connection depends on the relationship among the enacting jurisdiction, the subject matter
of the legislation and the individual or entity sought to be regulated by it;
3. The applicability of an otherwise competent provincial legislation to out-of-province defendants is conditioned by the
requirements of order and fairness that underlie our federal arrangements;
4. The principles of order and fairness, being purposive, are applied flexibly according to the subject matter of the
legislation.
35
The question is whether there is a real and substantial connection, not whether a particular connection is the most real
and substantial. This question is to be answered with reference to the regulatory regime at issue, the particular provision being
applied, the impugned conduct, and the individual or entity who is subject to the regulatory body.
36
In the context of securities regulation, the Commission's jurisdiction depends on whether the impugned conduct has
a sufficient connection to British Columbia, or, as recently expressed by this Court, there is "a state of facts demonstrating
circumstances in which it would be appropriate for a tribunal to take jurisdiction over a legal issue or controversy": Torudag
v. British Columbia (Securities Commission), 2011 BCCA 458 (B.C. C.A.) at para. 19. Whether this connection is termed a
"meaningful" one or a "real and substantial" one, the concept is the same: Torudag at para. 19.
37 The analysis of whether a real and substantial connection exists must reflect the realities of modern securities regulation.
For instance, conduct involving securities will often be transnational in nature, crossing provincial and state borders.
38
In Gregory & Co. c. Quebec (Commission des valeurs mobilières), [1961] S.C.R. 584 (S.C.C.), the Supreme Court of
Canada held that the Quebec Securities Commission could order sanctions against a company whose head office and place of
business was in Quebec, but who dealt with and mailed promotional bulletins exclusively to persons in other provinces and
countries. Fauteux J. for the majority noted at 588:
The paramount object of the Act is to ensure that persons who, in the province, carry on the business of trading in securities
or acting as investment counsel, shall be honest and of good repute and, in this way, to protect the public, in the province
or elsewhere, from being defrauded as a result of certain activities initiated in the province by persons therein carrying
on such a business.
[Emphasis added.]
39
In R. v. W. McKenzie Securities Ltd. (1966), 56 D.L.R. (2d) 56 (Man. C.A.), the accused were charged with unlawfully
trading in securities contrary to the provisions of The Securities Act, R.S.M. 1954, c. 237. The accused, who were not licensed
to trade securities in Manitoba, conducted their business of promoting and selling securities entirely from Toronto by sending
letters and making telephone calls to potential investors, including the complainant in Manitoba. The Court of Appeal underlined
that an offence could occur in more than one place. At 63, it said:
Although offences are local, the nature of some offences is such that they can properly be described as occurring in more
than one place. This is peculiarly the case where a transaction is carried on by mail from one territorial jurisdiction to
another, or indeed by telephone from one such jurisdiction to another. This has been recognized by the common law for
centuries.
40
In R. v. Libman, [1985] 2 S.C.R. 178 (S.C.C.), the appellant sought to have his committal for trial on multiple counts
of fraud and conspiracy to commit fraud quashed on the basis that the alleged offences occurred outside Canada. Pursuant to
the appellant's directions, sales personnel in Toronto telephoned United States residents and attempted to induce them to buy
shares in two Central American mining companies. The sales personnel were directed to make material misrepresentations with
5

respect to their identity, where they were telephoning from, and the quality and value of the shares they were selling. As a result
of these misrepresentations, a large number of United States residents were induced to buy virtually valueless shares in the
mining companies. Their money was sent to Central America where the appellant received his share to take back to Toronto.
41
The Supreme Court of Canada held that the counts of fraud for which the appellant stood charged could be properly
prosecuted in Canada. Nothing in the requirements of international comity dictated that Canada should not exercise jurisdiction.
Mr. Justice La Forest held that all that is necessary to make an offence subject to the jurisdiction of our courts is that a significant
portion of the activities constituting the offence took place in Canada. It is sufficient that there be a real and substantial link
between the offence and Canada.
42
In Al-Tar Energy Corp., Re [2010 CarswellOnt 3966 (Ont. Securities Comm.)], 2010 LNONOSC 406, the respondents
were located in Ontario but targeted investors outside of that province. The Ontario Securities Commission (the "OSC") found
that the conduct of the respondents had "significant and substantial connections to Ontario": para. 52. In determining that it had
jurisdiction, the OSC pointed to the fact that (1) the respondents were located in Ontario, (2) their materials and telephone calls
to potential investors originated in Ontario, and (3) payments were received by the respondents in Ontario: para. 52.
43 In XI Biofuels Inc., Re, 2011 ONSC 6918 (Ont. S.C.J.), the appellants appealed a decision of the OSC finding them liable
for breach of the Securities Act, R.S.O. 1990, c. S.5. They argued that the OSC lacked the jurisdiction to make this finding
because the impugned securities were sold only to offshore investors. The appeal was dismissed. The Divisional Court upheld
the OSC's finding that a substantial connection existed between the appellants' activities and the province of Ontario, and the
OSC's decision to intervene because the appellants' conduct negatively affected the reputation and integrity of Ontario's capital
markets. In reaching this decision, the Divisional Court said at para. 32:
The appellants in the present case focus on the fact that the trades with investors occurred outside the province. However,
that does not prevent the Commission from asserting jurisdiction on the facts of the present case. As Gregory makes clear,
and contrary to what the appellants assert, a province is not limited to protecting the interests of domestic investors from
unfair or fraudulent activities. Provincial securities legislation can also be applied to regulate corporations or individuals
within the province in order to protect investors outside the province from unfair, improper or fraudulent activities. Where
the Commission is regulating trades that have an extraprovincial character, the question is not the location of the investors;
rather, it is whether there is a sufficient connection between Ontario and the impugned activities and the entities involved
to justify regulatory action by the Commission.
[Emphasis added.]
44
This Court recently considered the scope of the Commission's jurisdiction in Torudag, in the context of insider trading.
The Commission found that the appellant, who was not a resident of British Columbia, used insider information to buy shares
in a company listed on the TSX Venture Exchange, contrary to s. 86 of the Act. Many of the sellers were residents of British
Columbia. The appellant argued, as in this case, that the Act was constitutionally inapplicable to the impugned conduct by reason
of extra-territoriality. This Court held otherwise, finding that the circumstances disclosed a real and substantial connection to
British Columbia and that no error had been demonstrated in the Commission's decision to take jurisdiction. In its analysis,
the Court noted at para. 27:
The Commission has the responsibility to regulate the activities of the Exchange to provide protection to the investing
public. This responsibility includes the duty to ensure "a level playing field" for investors in exchange traded companies.
Allowing the misuse of insider information to skew fairness in the trading arena is inimical to the operation of a fair and
orderly market in securities.
45

The allegations in this case concern a breach of s. 50(1)(d) of the Act, the material elements of which are:
(a) "the intention of effecting a trade";
(b) "must not ... make a statement";

6

(c) "that the person knows, or ought reasonably to know";
(d) "is a misrepresentation".
46
Section 1(1) of the Act defines "misrepresentation" as including "an untrue statement of a material fact" and defines
"material fact" as "a fact that would reasonably be expected to have a significant effect on the market price or value of the
securities". The Commission found that the Guinness Misrepresentations were untrue statements of a material fact. It also found
that Mr. McCabe wrote and caused the Guinness Tout Sheets to be distributed from his home in British Columbia with the clear
intent to effect a trade in Guinness shares.
47
While the appellant asserts that the Act should be interpreted as containing language that limits its geographical
applicability, s. 50(1)(d) does not contain any such language. I note that the Act does not include reference to when a
misrepresentation comes into existence, nor does it specify that a misrepresentation must be received or acted upon. The material
element under s. 50(1)(d) is the making of the statement.
48
The appellant, relying on the law of both misrepresentation and defamation, argues that the wrongful act of publication
only occurs where a statement is read or acted upon, not where it is written, because publication is incomplete until a statement
is consumed by a recipient. With respect, this analogy to tort law is not apt. Tort law is intended to protect individuals who have
been injured by the conduct of another. Generally speaking, a tort cannot be committed in a vacuum and there must be a victim
who has been harmed. The Act, however, is regulatory in nature. One of its central functions is to regulate conduct, not remedy
harm to victims. Under s. 50(1)(d), the offence is committed when the statement is made.
49 I agree with the Commission's finding that the evidence discloses a real and substantial connection between the impugned
conduct and British Columbia. The Guinness Tout Sheets were written in British Columbia, by a resident of British Columbia,
who was paid in British Columbia for his services. I find that the Commission was correct in its analysis of the relevant factors
going to jurisdiction. I see no basis to interfere with its decision to take jurisdiction under s. 50(1)(d).
50

I would dismiss the appeal.

51

In the circumstances, it is not necessary to deal with the Commission's new evidence motion.

Tysoe J.A.:
I AGREE:
Garson J.A.:
I AGREE:
Appeal dismissed.
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Laskin J.A.:
A. INTRODUCTION
1
This appeal turns on the application of the rule in Foss v. Harbottle (1843), 2 Hare 461, 67 E.R. 189 (Eng. V.-C.), which
holds that a shareholder does not have a cause of action for a wrong done to the corporation.
2
The appellant, Meditrust Healthcare Inc., owned a national mail-order pharmacy business, which it operated through a
number of subsidiaries. Meditrust has alleged that Shoppers Drug Mart Limited and the other respondents conspired to destroy
its mail-order business.
3
The respondents brought a motion for partial summary judgment to dismiss most of Meditrust's claims. The motions
judge, Molloy J., granted the motion [at (2001), 15 B.L.R. (3d) 221 (Ont. S.C.J.)]. She held that for the claims in question, any
damages suffered by Meditrust were not suffered by it directly, but were derivative of damages suffered by the subsidiaries. In
her view, the rule in Foss v. Harbottle barred these claims.
4

Meditrust appeals. It advances these four submissions:
1. The motions judge failed to apply the proper test for summary judgment under Rule 20.
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2. The motions judge erred in holding that Meditrust was not the proper plaintiff. Meditrust submits that it is a proper
plaintiff for several reasons, including that it suffered personal damages not derivative of the damages to its subsidiaries;
3. The motions judge erred in failing to hold that Meditrust carried on the mail-order pharmacy business;
4. The motions judge erred in refusing to let Meditrust's conspiracy claim go to trial.
5 For the reasons that follow, I substantially agree with the motions judge. I would dismiss the appeal except for one claim,
Meditrust's claim for damages for loss of goodwill, which I would let go to trial.
B. BACKGROUND
6 In 1992, Meditrust began a national mail-order pharmacy business. Its goal was to provide prescription services at a lower
cost than the standard dispensing fees of other retail pharmacies. To meet provincial legislative and regulatory requirements,
Meditrust operated the business through a number of subsidiaries, which it either owned or controlled, and in the province of
Quebec through a licensee. These subsidiaries and the licensee provided dispensing services and prescription drugs to the public.
7
In this action, Meditrust alleges that Shoppers Drug Mart and the other respondents embarked on a global campaign to
destroy Meditrust and eliminate it as a competitor in the Canadian retail pharmacy market. According to the statement of claim,
the respondents waged this campaign in several ways, including false advertising and wrongful interference with Meditrust's
suppliers and potential customers. The most serious complaint, however, is the respondents' admitted complicity in publishing a
phoney letter in October 1996, written on behalf of a fictitious society of pharmacists and alleging that Meditrust's business was
unsafe for patients and investors. The purpose of the letter was to undermine Meditrust's then ongoing initial public offering
("IPO"). The IPO failed completely.
8 Meditrust began this action in 1997. None of the subsidiaries or the Quebec licensee — the operators of the business — is a
plaintiff in the action. The lengthy statement of claim alleges that the respondents committed a long list of economic torts that in
some way caused economic harm to Meditrust. These torts include conspiracy, intentional interference with contractual relations,
intimidation, unfair competition, unlawful infliction of economic harm, misleading advertising and injurious falsehood. Because
of these alleged torts, Meditrust claims that it sustained damages for loss of revenue, for loss of competitive advantage, and for
missed corporate opportunities and other business, and that it suffered damage to its goodwill.
9 In January 1999, nearly two years after it had begun this action, Meditrust sold its mail-order pharmacy business to Pharma
Plus Drug Mart. Meditrust now contends that the main purpose of this litigation is to recover the difference between what it
claims the sale price would have been, but for the respondents' conduct, and the actual sale price to Pharma Plus.
10 In June 2001, the respondents moved for partial summary judgment to dismiss most of Meditrust's claims. The respondents
acknowledged that Meditrust's allegations of interference with its IPO (paras. 121-138 of the statement of claim) raised a
triable issue, but argued that the remainder of Meditrust's claims (paras. 1-120 and 139-160 of the statement of claim) disclosed
no genuine issue for trial. Molloy J. agreed. She held that these other claims could be asserted only by the subsidiaries;
the companies that operated the mail-order business. She, therefore, granted the partial summary judgment requested by the
respondents.
C. THE LEGAL CONTEXT FOR THE APPEAL
11
The legal context for this appeal has three important aspects: the rule in Foss v. Harbottle; the components of a cause
of action for the economic torts alleged by Meditrust, each of which requires proof of damages; and the provincial regulatory
scheme, which provides that only a pharmacist or a corporation run by a majority of pharmacists can own or operate a pharmacy.
12
The rule in Foss v. Harbottle provides simply that a shareholder of a corporation — even a controlling shareholder or
the sole shareholder — does not have a personal cause of action for a wrong done to the corporation. The rule respects a basic
principle of corporate law: a corporation has a legal existence separate from that of its shareholders. See Salomon v. Salomon
2

& Co. (1896), [1897] A.C. 22, 66 L.J. Ch. 35 (U.K. H.L.) A shareholder cannot be sued for the liabilities of the corporation
and, equally, a shareholder cannot sue for the losses suffered by the corporation.
13 The rule in Foss v. Harbottle also avoids multiple lawsuits. Indeed, without the rule, a shareholder would always be able
to sue for harm to the corporation because any harm to the corporation indirectly harms the shareholders.
14
Foss v. Harbottle was decided nearly 160 years ago but its continuing validity in Canada has recently been affirmed by
the Supreme Court of Canada in Hercules Management Ltd. v. Ernst & Young, [1997] 2 S.C.R. 165 (S.C.C.) and by this court
in Martin v. Goldfarb (1998), 163 D.L.R. (4th) 639 (Ont. C.A.).
15

In Hercules Management Ltd., La Forest J. described the rule and its rationale in these words at pp. 211-12:
The rule in Foss v. Harbottle provides that individual shareholders have no cause of action in law for any wrongs done to
the corporation and that if an action is to be brought in respect of such losses, it must be brought either by the corporation
itself (through management) or by way of a derivative action. The legal rationale behind the rule was eloquently set out
by the English Court of Appeal in Prudential Assurance Co. v. Newman Industries Ltd. (No. 2), [1982] 1 All E.R. 354,
at p. 367, as follows:
The rule [in Foss v. Harbottle] is the consequence of the fact that a corporation is a separate legal entity. Other
consequences are limited liability and limited rights. The company is liable for its contracts and torts; the shareholder
has no such liability. The company acquires causes of action for breaches of contract and for torts which damage the
company. No cause of action vests in the shareholder. When the shareholder acquires a share he accepts the fact that
the value of his investment follows the fortunes of the company and that he can only exercise his influence over the
fortunes of the company by the exercise of his voting rights in general meeting. The law confers on him the right to
ensure that the company observes the limitations of its memorandum of association and the right to ensure that other
shareholders observe the rule, imposed on them by the articles of association. If it is right that the law has conferred
or should in certain restricted circumstances confer further rights on a shareholder the scope and consequences of
such further rights require careful consideration.
To these lucid comments, I would respectfully add that the rule is also sound from a policy perspective, inasmuch as it
avoids the procedural hassle of a multiplicity of actions.

16
The rule in Foss v. Harbottle does not, of course, preclude an individual shareholder from maintaining a claim for harm
done directly to it. Again, in Hercules Management Ltd., La Forest J. explained the limit of the rule at 214:
One final point should be made here. Referring to the case of Goldex Mines Ltd. v. Revill (1974), 7 O.R. (2d) 216 (C.A.),
the appellants submit that where a shareholder has been directly and individually harmed, that shareholder may have a
personal cause of action even though the corporation may also have a separate and distinct cause of action. Nothing in
the foregoing paragraphs should be understood to detract from this principle. In finding that claims in respect of losses
stemming from an alleged inability to oversee or supervise management are really derivative and not personal in nature,
I have found only that shareholders cannot raise individual claims in respect of a wrong done to the corporation. Indeed,
this is the limit of the rule in Foss v. Harbottle. [Emphasis in original.]
17 But he stressed that, to maintain a personal claim, a shareholder must establish all the components of the cause of action
alleged:
Where, however, a separate and distinct claim (say, in tort) can be raised with respect to a wrong done to a shareholder qua
individual, a personal action may well lie, assuming that all the requisite elements of a cause of action can be made out.
18
In the present case, one of the components of a cause of action for each of the torts alleged by Meditrust is proof of
damages suffered. The tort of conspiracy — the main tort relied on by Meditrust — is typical. In Canada Cement LaFarge
Ltd. v. British Columbia Lightweight Aggregate Ltd. (1983), 145 D.L.R. (3d) 385 (S.C.C.), at 398-99, the Supreme Court of
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Canada affirmed that tort law recognizes a claim of conspiracy where either the predominant purpose of the defendant's conduct
is to injure the plaintiff or where the defendant's conduct is directed towards the plaintiff, is unlawful and the defendant should
know that the plaintiff is, thus, likely to be injured. But, in either case, "there must be actual damages suffered by the plaintiff."
Therefore, Meditrust cannot maintain its action simply by showing that the respondents' predominant purpose was to harm it
or by showing that the respondents engaged in unlawful conduct directed toward it. Meditrust also has to put forward some
evidence that, because of the respondents' conduct, it suffered damages; damages that are not derivative of the damage suffered
by the subsidiaries.
19
Yet, because of the prevailing provincial regulatory scheme governing pharmacies, Meditrust could not legally own and
operate its national mail-order business. To comply with provincial laws, Meditrust had to incorporate subsidiaries to run the
business in each province where it wished to locate.
20
Ontario was one such province. Under s. 142 of Ontario's Drug and Pharmacies Regulation Act, R.S.O. 1990, c. H-4,
no corporation can own or operate a pharmacy unless the majority of its directors are pharmacists and a majority of each class
of its shares is owned by and registered in the name of pharmacists. And, under s. 144(1) of the Act, "no person other than a
pharmacist or a corporation complying with the requirements of s. 142 shall own or operate a pharmacy." Only a corporation
meeting these statutory requirements could compound and dispense medications — the core function of the mail-order business
— and derive revenues from them. Meditrust did not meet these statutory requirements. Thus, it had to incorporate a subsidiary
that did. Indeed, Mr. Paul, the president and chief executive officer of Meditrust, acknowledged in his affidavit that Meditrust
operated its mail-order pharmacy business through its subsidiaries and licensees.
21

I turn now to the issues on the appeal.

D. ANALYSIS
1. Did the motions judge fail to apply the proper test for summary judgment under Rule 20?
22 Meditrust contends that the motions judge did not apply the proper test for summary judgment under Rule 20. It advances
two submissions: the motions judge granted summary judgment even though Meditrust raised questions of mixed fact and law
that can only be decided after a trial; and the motions judge wrongly held that Meditrust was required to lead all of the evidence
on damages that it might lead at trial. I do not agree with these submissions. In my view, the motions judge properly applied
the Rule 20 jurisprudence.
23
This court and the Supreme Court of Canada have wrestled with different formulations of the summary judgment test
under Rule 20. But two principles have consistently been applied. First, the moving party has the burden of showing that the
claim or defence does not raise a genuine issue for trial. But, second, because of rule 20.04(1), the responding party ordinarily
has an evidentiary burden to put forward some evidence in support of its position — it "must lead trump or risk losing." In
Hi-Tech Group Inc. v. Sears Canada Inc. (2001), 52 O.R. (3d) 97 (Ont. C.A.), after discussing the previous Rule 20 case law,
Morden J.A. set out these two principles at 104-105:
These two Ontario decisions, Dawson more fully than Irving Ungerman, make it clear that: (1) the legal or persuasive
burden is on the moving party to satisfy the court that there is no genuine issue for trial before summary judgment can be
granted (this is what rule 20.04(2) says); and (2), by reason of rule 20.04(1), there is an evidential burden, or something
akin to an evidential burden (because the motions judge does not find facts), on the responding party to respond with
evidence setting out "specific facts showing that there is a genuine issue for trial". Failure of the responding party to tender
evidence does not automatically result in summary judgment. The "evidential burden" is described by this court (Catzman,
Austin, and Borins JJ.A.) in Lang v. Kligerman, [1988] O.J. No. 3708 in paras. 8 and 9 and by the High Court (Griffiths
J.) in Kaighin Capital Inc. v. Canadian National Sportsmen's Show (1987), 58 O.R. (2d) 790 at p. 792, 17 C.P.C. (2d) 59.
The short point is that the motions judge, having considered all of the evidence and the parties' submissions on it, must
be satisfied that there is no genuine issue for trial before he or she may grant summary judgment. This is the legal burden

4

resting on the moving party and it never shifts. I do not think that Guarantee Co. of North America intended to detract
from this. [Footnotes omitted.]
24
In granting partial summary judgment, the motions judge applied these two principles and the approach to a Rule 20
motion that underlies them. Meditrust's two arguments that she did not do so are misconceived. A responding party to a Rule
20 motion does not automatically avoid summary judgment by raising mixed questions of fact and law. Where the facts are
not disputed — as Molloy J. found — a motions judge may, in a proper case, grant summary judgment on these questions. See
Guarantee Co. of North America v. Gordon Capital Corp. (1999), 178 D.L.R. (4th) 1 (S.C.C.);
25
Moreover, Meditrust lost the summary judgment motion not because it failed to lead all of the evidence on damages it
might lead at trial, but because, in the view of the motions judge, it led no evidence at all that it had suffered direct damages
flowing from the respondents' conduct. As the motions judge said, though damage was an essential component of the causes of
action alleged, "no evidence was filed as to any direct damages sustained by Meditrust."
26

Accordingly, I would not give effect to this ground of appeal.

2. Did the motions judge err in holding that Meditrust was not the proper plaintiff?
27
The motions judge's decision rested on her view that the subsidiaries, not Meditrust, had the right to assert most of the
claims advanced in the statement of claim. The subsidiaries, however, are not plaintiffs in the action. Meditrust has sold them
and, therefore, no longer controls them.
28 Still, Meditrust maintains that it is the proper plaintiff. It puts forward four separate bases on which it claims to have the
right to maintain this action: (1) the business was a single economic entity; (2) principal and agent; (3) it had a contractual right
to sue; and (4) it suffered damages personally. I will discuss each of these.
(1) Single economic entity
29
Meditrust submits that, because it was at the apex of a single economic entity, the rule in Foss v. Harbottle does not
preclude it from maintaining this action. Meditrust points out that it completely controlled the subsidiaries, that its control of
them was augmented by the unanimous shareholders' agreement, and was reflected in the consolidated financial statements
for the business.
30 This submission shows the difference between economic reality and legal reality. The economic reality of the mail-order
business was a single economic enterprise. But the legal reality was separate corporate entities. And the rule in Foss v. Harbottle
is a corporate law rule, not an economic rule. A parent company that owns all the shares of its subsidiaries may exercise complete
and constant control over them. That control, however, does not clothe the parent with the right to sue for the subsidiaries.
31
In rare cases, a court may disregard separate corporate entities for the benefit of innocent third parties. The court may
"pierce the corporate veil" when the corporate structure has been used by the corporation's principals as a sham or to perpetrate
a fraud. See, for example, 642947 Ontario Ltd. v. Fleischer (2001), 56 O.R. (3d) 417 (Ont. C.A.). But here, Meditrust must be
held to the corporate structure that it created. It created a structure in which it operated the business through subsidiaries. It must
take not only the benefits of that structure, but also the burdens. The motions judge, thus, properly characterized Meditrust's
attempted disregard of this structure as an attempt "to pierce its own corporate veil." Like her, I see no merit in Meditrust's
single economic entity argument.
(2) Principal and agent
32 Meditrust also argues that the relationship between it and its subsidiaries was that of principal and agent. Where an agent
enters into a contract on behalf of a principal, the principal can sue for its breach. Meditrust seeks to apply this proposition to
tort. It submits that it can sue for the torts committed by the respondents against the subsidiaries.

5

33 The law of principal and agent is concerned with contract and property, not with torts. Meditrust cites no authority for the
proposition that a principal has the right to sue in tort for harm done to its agent. Moreover, Meditrust's claim of a principal and
agent relationship with its subsidiaries seems nothing more than an artificial attempt to avoid summary judgment. Its statement
of claim contains no allegation that it is claiming as principal the damages suffered by its agents. I would not give effect to
this argument.
(3) Contractual right to sue
34 Meditrust also submits that its security agreements with the subsidiaries enable it to maintain this action. I do not accept
this submission either. Again, Meditrust has not pleaded reliance on these agreements in its statement of claim. Moreover, these
agreements are simply standard form secured-lending agreements, under which Meditrust, as secured lender, has priority over
subsequent secured creditors and all unsecured creditors in the case of default by the subsidiaries. No default, however, was
alleged.
(4) Personal damages
35
Meditrust's main argument on appeal — as it was on the motion — is that it put forward enough evidence to raise a
triable issue whether it had suffered damages independent from and not derivative of the damages suffered by the subsidiaries.
The motions judge rejected this argument. She concluded that all the losses claimed by Meditrust were simply derivative of
the losses allegedly suffered by the subsidiaries.
36
In submitting that the motions judge erred in her conclusion, Meditrust listed four categories of losses, each of which it
asserted were direct and not derivative losses. These are the four categories:
(i) loss of business opportunities and contractual relations;
(ii) the costs of investments in its subsidiaries;
(iii) loss in the value of its shares in its subsidiaries; and
(iv) loss of goodwill.
37 For each category of loss, Meditrust alleged in its statement of claim and in the affidavit of Mr. Paul that it had "sustained
damages." This incantation, no matter how often asserted, will not, standing alone, stave off a motion for summary judgment.
A party responding to a motion for summary judgment must do more. As the Supreme Court of Canada said in Guarantee Co.
of North America v. Gordon Capital Corp., supra at p. 12, "a self-serving affidavit is not sufficient in itself to create a triable
issue in the absence of detailed facts and supporting evidence."
38
In my opinion, Meditrust has not filed any evidence showing it may personally have suffered losses in any of the first
three categories it relies on, but it has done so in the fourth category, loss of goodwill.
(i) Loss of business opportunities and contractual relations
39 Meditrust led evidence that it directly entered into a number of contracts and other business arrangements for the supply
of prescription drugs. It contends that the respondents' tortious acts interfered with these contracts and other arrangements, and
thus directly harmed Meditrust. For example, Meditrust points to its contract with Sears, which it says was cancelled because of
the respondents' ruinous campaign. However, these lost contractual or business opportunities were, in reality, lost opportunities
for the subsidiaries, not Meditrust. Only the subsidiaries could operate the mail-order business. They alone could benefit from
the business arrangements. Therefore, they alone would be harmed by their cancellation. In his affidavit, Mr. Paul gave no
evidence to show that Meditrust had suffered damages in its own right because of lost business opportunities.
40

The motions judge put it this way in her reasons at 233:
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. . . Meditrust has not filed any evidence of separate damages to it as a result of the failure of any of these contracts or
arrangements. The same reasoning applies to cooperative arrangements with other organizations to advertise Meditrust's
services. Meditrust has filed no evidence that it would earn any revenue directly from such business. It has merely alleged
that the mail order business was harmed. It relies on the loss of the business itself which, as I have already said, is a loss
sustained by the subsidiaries.
I agree with this passage.
(ii) The costs of investments in its subsidiaries
41
Meditrust submits that it suffered losses from its investment in its subsidiaries. Yet, it did not even claim these losses
in its statement of claim. And it led no evidence that any of its subsidiaries had defaulted on their loans or that it had lost any
money as a creditor.
(iii) Loss in the value of its shares in its subsidiaries
42
Meditrust also claims that the loss in the value of its shares in its subsidiaries is a direct loss for which it can sue the
respondents. This claim, however, runs up against the rule in Foss v. Harbottle and was expressly rejected by this court in
Martin v. Goldfarb, where Finlayson J.A. wrote at 660:
Martin's claim was premised on the loss he suffered as an equity holder in his various corporations because the conduct of
Axton ruined the corporations and destroyed the value of his equity in the corporations. There is authority of long standing
for the proposition that where a wrong is occasioned to a corporation, a shareholder has no claim for damages in respect
of that wrong: see Foss v. Harbottle (1843), 2 Hare 461, 67 E.R. 189.
See also Rogers v. Bank of Montreal, [1985] 5 W.W.R. 193 (B.C. S.C.); aff'd (1986), [1987] 2 W.W.R. 364 (B.C. C.A.). In
other words, a shareholder in a company has no independent right of action based on an allegation of diminution in the value
of its shares caused by damage to the company. The shareholder does not suffer a direct loss. Its loss merely reflects the loss
suffered by the company.
43
Meditrust, nonetheless, submits that this principle, which was affirmed in Martin v. Goldfarb, should be reconsidered in
the light of recent English case law. I think that submission is untenable for two reasons. First, Canadian appellate jurisprudence
has consistently invoked Foss v. Harbottle to reject this kind of claim. Second, the most recent English authority, the House of
Lords' decision in Johnson v. Gore Wood & Co. (2000), [2001] 1 All E.R. 481 (U.K. H.L.), does not support Meditrust's position.
In Johnson, Lord Bingham admittedly put a gloss on the rule in Foss v. Harbottle when he stated the following proposition at
503: "Where a company suffers loss but has no cause of action to sue to recover that loss, the shareholder of the company may
sue in respect of it (if the shareholder has a cause of action to do so), even though the loss is a diminution in the value of the
shareholding." But, to rely on this proposition to claim the loss in the value of its shares, Meditrust must at least show that it has
a cause of action and the subsidiaries do not. This, Meditrust has failed to do. Therefore, in my view, Meditrust cannot maintain
its claim for damages resulting from the loss in the value of its shares in its subsidiaries.
(iv) Loss of goodwill
44
Finally, Meditrust submits that it has a personal claim for damages for loss of goodwill. This is the most persuasive
of all Meditrust's submissions. In principle, a claim for loss of goodwill is not precluded by the rule in Foss v. Harbottle. A
shareholder may suffer personal damages for loss of goodwill, damages that are not derivative of harm to the company. The
contentious question on this appeal is whether the evidentiary record supports Meditrust's claim. Although Meditrust's evidence
could be stronger, I would permit its claim for harm to its goodwill to go to trial.
45
Goodwill includes reputation, position in the business community, client base, the expectation of continued public
patronage and like considerations. See DiFlorio v. Con Structural Steel Ltd., [2000] O.J. No. 340 (Ont. S.C.J.). It is akin to the
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loss of reputation claim asserted by the shareholder in Martin v. Goldfarb, which this court held could give rise to damages that
were direct and not derivative of the damages to the company. As Finlayson J.A. said, at 672:
I also think that Martin is entitled to something for "the insult", as they say in settlement discussions. He did maintain a
certain standard of living before the bankruptcy and he works now as a security guard at a motel in Florida. It may well be
that the judge on the assessment would want to consider, if the evidence warrants it, general damages for loss of reputation
and credit arising out of the bankruptcy itself: see Hoskins v. Price Waterhouse Ltd., supra.
46
The respondents, however, mount a formidable array of arguments that, though Meditrust may in principle have a claim
for loss of goodwill, it has not provided any evidence to support it. The respondents point out that, though a claim for loss of
goodwill was pleaded in the statement of claim, it was not argued before the motions judge. They also point out that the record
contains only brief reference to Meditrust's goodwill, even though Meditrust had been ordered to particularize the damages it
allegedly suffered.
47
These are strong arguments. But there are balancing considerations. The record does show that Meditrust was known
publicly as the corporate face of the mail-order business it owned. That public reputation is reflected in the following paragraph
of Meditrust's prospectus:
Management believes that Meditrust will be able to continue to compete effectively in Canada on the basis of its ability
to provide national drug containment services, the Company's experience and the reputation of its mail order pharmacy,
its current customer base, its sophisticated pharmacy technology systems and procedures, and the dependable and cost
effective manner in which it serves it customers.
48
Damage to that reputation would be damage to Meditrust personally, not to its subsidiaries. Although Meditrust did not
particularize any damage to its reputation, it did put forward cogent evidence that the respondents embarked on a campaign to
destroy it and its national mail-order business. It seems to me almost axiomatic that Meditrust would suffer a loss of goodwill
from the respondents' alleged wrongful acts. Although I consider it a close decision, I would err on the side of permitting the
claim for damages for loss of goodwill to go to trial.
3. Did the motions judge err in failing to hold that Meditrust carried on the mail-order pharmacy business?
49 Meditrust submits that the motions judge erred in concluding that the subsidiaries alone carried on the mail-order pharmacy
business. Meditrust submits that it did so as well. It contends that the motions judge erred because she focused on the dispensing
and selling of prescription drugs, which was done by the subsidiaries. Meditrust asserts that the business was broader than merely
filling prescriptions and embraced the organization and operation of an economic enterprise, including marketing, contracting,
advertising, banking and purchasing. Meditrust says that it carried on these broader aspects of the business.
50 Even accepting that Meditrust did so, this ground of appeal must fail for the same reason that Meditrust's second ground
of appeal largely failed. It put forward no evidence that it suffered losses from the respondents' interference with these broader
aspects of the business. Instead, Meditrust claimed damages only for lost revenues from the dispensing and selling of drugs.
But only the subsidiaries (and the licensee) carried on these activities. Thus, the only damages for loss of income that Meditrust
claimed to have suffered and on which it led evidence were damages it suffered as a shareholder.
51
In substance, Meditrust did not carry on the mail-order business. Rather, it owned a group of companies that did. Mr.
Paul acknowledged as much in his affidavit when he discussed potential liabilities for the incorrect preparation, labelling and
distribution of prescriptions. He said that these liabilities "based upon the structure of the business, are actually liabilities of
the pharmacy subsidiaries filling the individual prescriptions." Meditrust cannot have it both ways. It cannot claim to sue for
harm in reality caused to the subsidiaries, yet shelter behind these same subsidiaries for any harm done by them. I would not
give effect to this ground of appeal.
4. Did the motions judge err in refusing to let the conspiracy claim go to trial?
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52
Meditrust submits on appeal, as it did before the motions judge, that the rule in Foss v. Harbottle does not apply to a
conspiracy claim. In other words, Meditrust says it can avoid the rule by showing that the respondents' unlawful conduct was
directed at it. The motions judge rejected this submission and so do I.
53 In granting summary judgment on the conspiracy claim, the motions judge held at p. 229 that "the mere fact that Meditrust
may have been the direct target of the alleged conspiracy is not sufficient to create a cause of action. Meditrust must have
sustained direct injury in its own right (not as a result of injury to its subsidiaries) before it can have a cause of action."
54 I agree. I add that Meditrust's submission runs counter to principle, to the Supreme Court of Canada's decision in Canada
Cement LaFarge Ltd. and to this court's decision in Walters v. Royal Bank (2000), 130 O.A.C. 188 (Ont. C.A.). I see no principled
basis for holding that the rule in Foss v. Harbottle applies to other tort claims but not to a conspiracy claim. Moreover, Canada
Cement LaFarge Ltd., to which I referred earlier, states unequivocally that a plaintiff who alleges conspiracy must suffer direct
injury in its own right before it can sue. And in Walters, this court approved the decision of the British Columbia Court of
Appeal in Rogers v. Bank of Montreal, which, in turn, affirmed the proposition that an allegation of conspiracy does not affect
the application of the rule in Foss v. Harbottle. For these reasons, I would not give effect to this ground of appeal.
E. DISPOSITION
55
I would allow the appeal only on the claim for damages for loss of goodwill. To that extent, I would set aside the order
of the motions judge and dismiss the motion for summary judgment. I would otherwise dismiss the appeal. The parties may
make written submissions on the costs of the appeal — both entitlement and amount — within 30 days of the release of the
court's judgment.
Carthy J.A.:
I agree.
Weiler J.A.:
I agree.
Appeal allowed in part.
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Introduction
1 This litigation is about a joint venture to acquire and develop Russian oil fields, involving two companies, Magellan Energy
Limited ("Magellan") and then its successor, Koll Resources Limited ("Koll.")
2

The parties blame each other for the failure of the venture.

3 In their pleadings, the Plaintiffs alleged, among other things, that the Defendants individually and in concert, caused them
damages by forming and illegally using sham public companies, deceitfully inducing them to join and continue in the joint
venture, breaching their contract and fiduciary duties, obstructing justice, and suppressing evidence. The Plaintiffs claimed that
the Defendants are personally liable for their loss.
4 The Defendants counterclaimed, alleging that in addition to breaching and inducing breaches of their contracts, the Plaintiffs
engaged in extortion, bribery of the Russian police, coercion/duress, attempted kidnapping, violent seizure of corporate assets,
groundless and malicious criminal prosecution of Shtaif. One obtains a flavour of the litigation from the Amended Statement
of Defense and Counterclaim of the Defendants Shtaif, the Groag Estate, Entin and Bokserman, which contained the following
at paragraphs 7-10:
7 The theory of the plaintiffs ... that they were induced to make a substantial investment in the joint venture based on an
elaborate conspiracy to defraud them ... [was] concocted, reckless and irresponsible. This claim is an abuse of process.
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8 The Plaintiffs are the fraudsters. Through fraudulent and illegal means, the plaintiffs have taken control of 100 % of
the Joint Venture Properties with the result that these defendants have lost their entire interest, even though it was these
defendants who created the joint venture in the first place.
9 When these defendants and Anthony Groag (who died on July 19, 2007) gave notice that they intended to commence
proceedings in March 2007 against Alex Shnaider ("Shnaider") and Midland Resources Holding Limited ("Midland"),
the plaintiffs conspired to have Shtaif wrongfully convicted and incarcerated in Russia through spurious criminal charges,
bribes and other fraudulent acts, as a means to end the litigation.
10 These defendants and Anthony Groag's estate are the real plaintiffs and their claim is set out below by way of
counterclaim.
About the Presentation of Evidence in these Reasons
5
Transcript References. With the exception of Shyfrin's evidence in January 2013, all of the arguments and viva voce
evidence was recorded on consecutively numbered pages from the beginning to the end of the trial. Page number references
are shown in one of two ways: as part of the sentence (e.g. "Shnaider gave evidence 130 that..." or "Roberts said 7904...") or
at the end of the sentence (e.g. "Shtaif 5056.")
6
Exhibit References. In the text of the Reasons, exhibit references contain two referents, e.g., "Ex. 51/Tab 283." The tab
numbers refer to the document's location in the Joint Book of Documents. Once an Exhibit is mentioned with both numbers,
generally only the Exhibit number will be given thereafter.
7
Emails andText (SMS) Messages. Many of the Exhibits referenced in these Reasons are emails and text messages. Some
are not explicitly identified as either emails or text messages; others that are said to be emails may actually be text messages.
As nothing turns on the point, no effort has been made to ensure that each one is correctly identified as to whether it is an
email or a text message.
The Parties
The Plaintiffs
8
Shnaider. At all material times, the Plaintiff, Alex Shnaider ("Shnaider"), a Canadian citizen and resident of Toronto,
indirectly owned 50% of the Plaintiff Midland Resources Holdings Limited ("Midland"). He continues to own 33.6% of the
shares of Koll Resources Limited ("Koll").
9
Shyfrin. Eduard Shyfrin ("Shyfrin"), a resident of the United Kingdom and citizen of the Russian Federation, indirectly
owned 50% of Midland. He continues to own 33.6% of the shares of Koll.
10 Midland. In 1994, Shnaider and Shyfin incorporated Midland, a Guernsey/Channel Islands corporation, to purchase and
resell Ukrainian steel worldwide. As time passed, it purchased Russian, Ukrainian and Macedonian steel mills; the electrical
grid of Armenia; meat, rubber and copper processing plants, real estate businesses, shipping companies and numerous other
enterprises. Today it has business interests throughout the world.
The Defendants
11
The Defendant and Plaintiff by Counterclaim Michael Shtaif ("Shtaif"), a Canadian citizen, a resident of Calgary, was
the initiator of the subject of this litigation, a Russian oil and gas venture. He continues to own 29.3% of the shares of Koll.
12
The Defendant and Plaintiff by Counterclaim, Anthony Groag ("Groag") died on July 19, 2007. His Estate continues
to beneficially own 1.6% of Koll.
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13
The Defendant and Plaintiff by Counterclaim Eugene Bokserman ("Bokserman"), a Canadian citizen and resident of
Toronto, continues to own 0.5% of the shares of Koll.
14
The Defendant and Plaintiff by Counterclaim Ilya Entin ("Entin"), a Canadian citizen, resident of Calgary, continues
to own 0.05% of the shares of Koll.
15 The Defendant and Plaintiff by Counterclaim Gregory Roberts ("Roberts"), a lawyer and businessman, continues to own
1% of the shares of Koll.
16
The Defendant Irwin Boock ("Boock"), also known as Irwin Krakowsky, presented himself to the parties at all material
times as John Howard. Boock has been noted in default.
17
The Defendant Stanton De Freitas ("De Freitas") was a director of Magellan until his resignation from the Magellan
Board on May 25, 2006.
18

Hereafter in these Reasons I refer to the Defendants/Plaintiffs by Counterclaim as the Defendants.

Chronology
Genesis of the Magellan Joint Venture
The Pre-Contractual Period
19
Shtaif gave evidence 3111 that by 2005 he had worked in Russia for about 15 years in senior executive positions in the
oil and gas industry. Early in 2005, he decided to start his own oil production company. His CV is Ex. 289/Tab 1.
20
Shtaif's plan was to acquire undervalued Russian oil and gas companies, consolidate them in one company and take it
public. He began raising funds and reviewing potential acquisitions, Ex. 292/Tab 15.
21
Shtaif and Bokserman 5704 had known each other for many years. In early 2005, they entered into a Commission
Agreement, Ex. 484/Tab 672, in which Bokserman 5760 agreed to assist Shtaif in finding investors for Shtaif's new business.
22
Shtaif had met Groag in Russia. In August 2005, Shtaif hired Groag, who had worked as General Auditor for BP for
35 years and CEO for Standard Chartered Bank for five years. Shtaif 3897, 3900, 3908, 3920; Shnaider 1109. Groag's CV is
Ex. 302/Tab 2.
23
By the fall of 2005, Shtaif had identified and targeted several investors, including a Mr. Poju Zabludowicz of Tamares
Energy, who had expressed interest in investing in the venture.
24
I note Ex. 292/Tab 15, Shtaif's Ruscan business plan dated October 9, 2005, specified he was trying to raise $10 million
in phase 1, $20 million in phase 2.
October 2005
25
Shtaif Meets Howard/Watson (Boock). Shtaif gave evidence 4480 that in October 2005, he was introduced to "John
Howard" [in T.O.] by Alik Iskender, a friend of a friend. Counsel for the Plaintiffs submitted there were obvious red flags from
the time of their first contact that should have caused Shtaif to refuse to deal with "Howard."
26 On October 26, 2005, within days of their online introduction and even before they met in person, Howard sent Ex. 445/
Tab 16 to Shtaif, proposing that Shtaif 3126-3129 become the President or Executive Vice-President of BDW Holdings Ltd.
("BDW"), "simply run the show," and receive 6 million free trading shares, 6 million restricted shares and 6 million options
in BDW at a penny.
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27 In chief, Shtaif gave evidence 4327-4334, 4365 that he did not find "Howard's" offer suspicious. He was cross-examined
effectively on discovery answers that he had found it suspicious. Howard usually emailed Shtaif using a David Watson's email
address. After "David Watson" sent him an email dated October 27, 2005, Shtaif replied, "Dear John," and suggested they meet
face to face. On the same day, Shtaif emailed Ex. 297/Tab 19 to Howard: "I have a deal on the table in the magnitude of US
$40-50 million. It has huge reserves..." Watson replied: "We would... like to do business." After David Watson responded to
Shtaif's email, Shtaif again replied to Howard: "Dear John...I wanted to call you to discuss business opportunity on the phone,
but I do not have any numbers to contact you..." On October 28, 2005, Watson replied: "Dear Michael ... I will call you ... Also
how do you want the stock to be issued?" [Emphasis added.]
28
Shtaif and Howard discussed an investment by BDW in Shtaif's venture. On October 29, 2005, Shtaif wrote: "... Can
you please provide me with details of the company we are discussing ... just a short summary will do." Howard/Watson/Boock
replied: "BDW is a public corporation with about 50 million shares issued ..."
November 2005
29
In Ex. 298/Tab 20, Howard offered to provide a corporate vehicle for the oil and gas venture, Magellan Energy Ltd.
("Magellan") that he represented to be a Delaware public company trading on the Pink Sheets, a U.S. based, over the counter
stock exchange.
30

We now know that neither Magellan nor BDW were legitimate public companies.

31
On November 4, 2005, in Ex. 298/Tab 20 Shtaif wrote, "Hopefully, shortly we can talk in person ... Does BDW have
enough resources to start due diligence and possible acquisition ... or do you have to raise the funds?... Is it possible to send
me some info regarding the company?"
32
On November 8, 2005, Howard emailed Ex. 299/Tab 22 to Shtaif: "BDW Holdings is a publicly traded company in the
U.S. that is pursuing oil and gas projects that can be developed and in some cases see increased production. How much do we
need to say? Send a list of questions. That might be easier."
33
On November 9, 2005, Ex. 447/Tab 23, Shtaif emailed Howard: "... the only thing I would need is your latest financial
report..."
34
On November 11, 2005, Howard sent Shtaif Ex. 300/Tab 25, an unaudited balance sheet for BDW showing it had cash
and marketable securities of $8,051,123.25. Howard wrote: "The balance sheet reads as is because we revived a dead shell,
i.e., a public entity that was not trading and had no assets or liabilities." In examination in chief, Shtaif said when he received
the balance sheet, he had no reason to be suspicious. During cross-examination, when confronted with answers given on his
discovery to the effect that he had been skeptical about whether BDW had the $8 million, Shtaif said 4349 he was "inquisitive."
He wanted to know who he was dealing with, whether the company was "legit" and whether it had the financial wherewithal
to complete the transaction:
Q. Your testimony here today that the fact that you asked for this — for evidence of $8 million being in this company,
you're saying the fact that you didn't receive that information, that even though you didn't receive the information,
you were not at all suspicious.
A. Suspicious is a word that I wouldn't use. I was inquisitive. I wanted to know who I'm dealing with, whether the
company is legit, whether they have the financial wherewithal to complete the transaction. ...
35
Shtaif said 4342 he understood that BDW was "just a start-up company." On November 13, 2005, he asked Howard
to provide information about the source of BDW's $8 million. On November 16, 2005, Howard advised Shtaif that the $8
million had been raised "by private placement. ...Alik should be forwarding the document you need." [Shtaif said 4353 he never
received the information requested.] Ex. 301/Tab 27.
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36
At about that time, Shtaif decided to use Magellan as his corporate vehicle. On November 24, 2005, BDW issued 12
million shares to Shtaif.
December 2005
37 Shtaif Meets Shnaider. Sometime in late November or early December of 2005, Bokserman contacted Shnaider, seeking
to introduce him to Shtaif. As already noted, in early 2005, Bokserman and Shtaif's company Euro Gas had entered into Ex.
484, a commission agreement. Bokserman thought Midland might be interested in getting into the Russian oil and gas business.
38 Bokserman 5765-5767 knew that the Pink Sheet OTC exchange where Magellan traded had been associated with fraudulent
activity. His own employer, Octagon Capital, refused to accept share certificates from Pink Sheet companies [such as Magellan
and BDW] because of concerns about fraud Ex. 522/Tab 29. He said 5767-5768 on December 2, 2005 he warned Shtaif, emailing
him Ex. 522, a copy of Octagon's policy that it will not accept share certificates from Pink Sheet companies. Bokserman claimed
that while he did not email Shnaider, he did have a personal conversation with him.
39
I reject Bokserman's evidence. Bokserman knew Magellan was a Pink Sheet company. Had he warned Shnaider in a
personal conversation that Pink Sheet companies were often associated with fraud, the Plaintiffs would have been wary about
investing in Magellan.
40 On December 6, 2005, at a meeting where De Freitas met Shtaif for the first time, Boock was introduced to De Freitas as
"John Howard." De Freitas, who also lived in Toronto at the time, had known Boock for many years and knew that Howard's real
name was Irwin Boock. De Freitas admitted in cross examination that he suspected at the time that Boock was calling himself
Howard to keep quiet his past infractions with the United States Securities and Exchange Commission ("SEC") and the trading
ban it had imposed on him. At the December 6 meeting, they were discussing an investment by BDW of $70 million in Magellan.
41

On the same day, Shtaif emailed Ex. 304/Tab 30 to Groag:
I am currently in Toronto finalizing discussions with Canadian investors. Things are progressing well and I should have
an operational account open shortly. Today I am meeting with all the representatives of the public entity, corporate lawyer,
principals, market makers, off-shore advisors, auditors, representatives of financial institutions, etc. They have committed
to fully participate... Has David contacted you? I'm getting frustrated with his silence... If David cannot deliver, the
Canadians offered to finance everything themselves, but I did not agree.
[Emphasis added.]

42
I reject Shtaif's evidence that the Canadians to whom he was referring in Ex. 304 included Shnaider. On December 6,
2005, Shtaif met with Howard and De Freitas, the representatives of the public entity [BDW]. I find that "the Canadians who
offered to finance everything" were Howard and De Freitas, not Shnaider. [Shtaif knew he could not "finalize" discussions with
Midland until he had met with Shyfrin and Shnaider together. That did not happen until December 11 and December 13, 2005.]
43 On December 8, 2005, Howard forwarded a draft BDW/Magellan Letter of Intent. Paragraph 5 provided that BDW would
pay Magellan $8 million on closing.
44 Bokserman had known Shnaider since Shnaider was a teenager. They had become close friends in 2000 or 2001 Shnaider
13 had flown Bokserman to Moscow several times on his private jet, and had taken him as his guest to the Formula One Grand
Prix in Istanbul. Shnaider had made some relatively small investments based on Bokserman's investment advice. Shnaider 16,
30; Bokserman 5760-5762.
45
Shnaider gave evidence that Bokserman told him that Shtaif, a Canadian accountant, formerly a Vice President of
Operations for BP-TNK, was proposing to set up an oiI and gas venture in Russia that would buy and consolidate undervalued
oil and gas fields in Magellan, a public company that Shtaif had already secured. Shtaif had already identified a number of
undervalued oil and gas properties. Shtaif told Shnaider 16 he was looking to raise a minimum of $120 million and that he had
5

already spoken to a number of potential investors. He referred to one in particular: BDW, a sophisticated Bay Street investor
that had already committed to fund US$70 million.
46 Shnaider said 16-20, 30, 518-519 Bokserman confirmed everything that Shtaif had said. The fact that BDW was committed
to investing US$70 million in Magellan demonstrated that someone else believed in Shtaif. He felt BDW's involvement would
help ensure a successful IPO. Bokserman denied 5694 confirming that BDW was a sophisticated Bay Street investor. I accept
Shnaider's evidence that Bokserman confirmed everything Shtaif had said.
47
Shtaif gave evidence that at their first meeting, he and Shnaider had a "serious" discussion that lasted about two hours.
Shnaider told him Midland was interested in getting into the oil and gas business. Within about half an hour, Shnaider had
offered to invest $200 million, take an 80% interest and give Shtaif and his team a 20% carried interest. Shtaif said he told
Shnaider he did not want another stakeholder to control his company. They negotiated back and forth, stopping at a $50 million
investment by Midland.
48
Shnaider denied offering to invest $200 million. He said 18-19 Midland was never prepared to invest more than $50
million in Magellan. Before he could commit Midland to invest even $50 million, he needed the approval of the other Midland
shareholder, Shyfrin.
49 On Sunday, December 11, 2005 in Moscow, Shtaif met with Shnaider and Shyfrin for the first time. Shyfrin gave evidence
January 29, 2013, p. 12-13 that on December 11, Shtaif represented that BDW was definitely willing to invest $70 million
in the joint venture. It was a reputable international investor represented by John Howard, a financier. Shtaif told Shnaider
and Shyfrin they must invest quickly. A number of others, including Tamares and Rothschild Bank, were lined up to invest.
(Shyfrin, January 29, 2013, pp. 12-14; Shnaider 503-504; Shtaif. 3168-3169). Shyfrin said he knew the owner of Tamares, Poju
Zabludowicz, was a very wealthy man (Shyfrin 164). He said Shtaif's references lent legitimacy to his claims.
50
On Monday, December 12, 2005, Shtaif emailed Ex. 306/Tab 32 to Bokserman, advising he had met with Shnaider and
Shyfrin in Moscow the day before, and was going to meet again with them on (Tuesday) December 13, 2005.
51
Shyfrin said Jan. 29, 2013 p. 158 Shtaif told them he knew of a number of oil fields that his company could purchase
at less than market value. After they were consolidated and his company taken public, the profits would be enormous. Shyfrin
was reluctant to invest in Magellan because he did not want to be distracted from Midland's core businesses. However, he went
along with Shnaider (Shyfrin January 29, 13-14; Shnaider 18-20.)
52
Both Shnaider and Shyfrin were of the view that $50 million was insufficient to fund the proposed venture or to create
even a medium sized oil company (Shyfrin Jan. 29, 2013 at 166-167). Without BDW's $70 million, a $50 million investment
by Midland would not have made sense. Both Shyfrin and Shnaider gave evidence that if there had been no other committed
investor, they would not have agreed to proceed Shyfrin Jan. 29, 2013 at 17; Shnaider 26-27. With a total investment of $120
million, Magellan would be better able to raise additional funds from commercial banks and leverage equity to buy additional
assets.
53
Shtaif told Shyfrin and Shnaider that BDW was transferring $8 million to Magellan. Shtaif gave evidence that although
Shnaider and Shyfrin tried to "squeeze him" for 40% of the equity in Magellan, Midland was to receive only 32% of the
Magellan shares.
54
Shnaider gave evidence 21, 33-34 the Plaintiffs proposed that Shtaif and his team would receive 20% of the Magellan
shares, BDW about 40%, Midland about 40% [inclusive of options]; Midland would buy 25 million shares in Magellan at $2
per share. They agreed Shtaif would transfer 7 million options to Shnaider and Shyfrin, leaving Shnaider and Shyfrin with
approximately 40% of Magellan. They also agreed that Magellan would own the operating company.
55
Magellan Engagement Letter. On December 19, 2005, Shnaider emailed Ex. 307/Tab 34 to Shtaif asking for an update.
In response, on December 20, Shtaif circulated Ex. 4/Tab 36, an "engagement letter" on Magellan letterhead, mentioning that
Shtaif had set up Magellan on the over-the-counter exchange, BDW had already transferred $8 million to Magellan and would
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be investing $70 million; and that the operating company, Euro Gas, would be transferred to Magellan to "protect the interest
of all the shareholders."
56 At trial, Shtaif agreed the statement in Ex. 4 that the $8 million had already been transferred to Magellan was "incorrect."
Shtaif acknowledged 4406-4407 that before he circulated Ex. 4, he had not received confirmation from Howard that the $8
million transfer had been made.
57
I accept Shnaider's evidence 26 that in considering whether to commit Midland to invest in Magellan, he relied on the
representation in Ex. 4 that BDW had already transferred $8 million to Magellan, and had committed to invest a further $70
million in Magellan, that Magellan was a public company and that the operating company, Euro Gas, would be transferred to
Magellan to protect the interest of all the shareholders. I accept Shnaider's evidence that Shtaif's promise to transfer Euro Gas
to Magellan was a matter of priority for the Plaintiffs.
58 In late December 2005, Shnaider asked Mr. Avi Greenspoon ("Greenspoon") a lawyer at the Goodman's firm in Toronto, to
coordinate the Plaintiffs' proposed subscription agreement re Magellan. Ex. 280/Tab 37 is a Greenspoon email dated December
23, 2005.
59
On December 27, 2005 Watson emailed Ex. 453/Tab 38 addressed "To Whom it May Concern" to Shtaif, advising
that BDW was prepared to transfer the "first portion" of its funding to Magellan totalling $2 million; Shtaif agreed 4428 he
understood from it that BDW had not transferred any money to Magellan as of December 27, 2005. Shtaif agreed 4428 that
[contrary to his representation in Ex. 4], he certainly knew by December 27, 2005 and before January 4, 2006 [when the Plaintiffs
made a firm decision to invest in Magellan] that BDW had not transferred $8 million to Magellan.
60

Shnaider gave evidence 37 that Shtaif never advised him or Shyfrin that BDW had not transferred $8 million to Magellan.

January 2006
61
On January 4, 2006, Shnaider emailed Ex. 5/Tab 41 to Shtaif, confirming that Midland would invest $50 million in
Magellan provided it received 40% of the Magellan shares and $120 million in total had been raised. Shtaif gave evidence
3174, 4438 that Ex. 5 was inconsistent with his understanding of what had been agreed - Midland was not to receive 40% of
the shares. There was no condition that $120 million would be raised.
62
As of January 6, 2006, Shtaif clearly knew that Magellan had no Canadian bank account and that BDW had still not
transferred any funds to Magellan - no $8 million as represented in Ex. 4, and no $2 million as promised in Ex. 453.
63 On January 9, 2006, before the Magellan Board met for the first time on January 20, 8 million Magellan shares had been
transferred to Howard and 12 million Magellan shares had been transferred to Shtaif.
64
Ex. 310/Tab 42 is an email from Shtaif 3186 to Groag dated January 11, 2006 enclosing a presentation for Magellan.
Shtaif 4448 wrote: "It needs revisions and obviously has mistakes ... I cannot devote too much time in preparation of a 'perfect'
presentation..."
65
The Magellan Board is Appointed. Shtaif said he and Groag decided around January 2006 to limit Magellan's investors
to BDW and Midland, and its Board to Shtaif, Groag and two appointees to be made by each of BDW and Midland. [BDW
appointed Roberts and De Freitas; Midland appointed Shnaider and Shyfrin.]
66
BDW Appointments to Magellan Board: Roberts. Roberts said in January 2006 Howard called to ask him to become a
director of Magellan and offered him US$80,000 a year and 2 million restricted Magellan shares to do so. Roberts said 6059 in
2005 he had purchased IPICO, a South African high-tech company and at the time of Howard's call was in the process of taking
it public on the TSX Venture Exchange. He said he agreed only to attend Board meetings until after IPICO had been taken public.
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67 Roberts said he thought David Watson and his wife were the owners of BDW and that Watson was BDW's president and
CEO. He understood that Howard was a successful stock promoter. He lived extremely well. He had been to his home once
and had stayed at his villa in St. Maarten.
68
Roberts conceded 7326 he knew Boock's birth name was Irwin Krakowsky, he had been convicted of fraud in relation
to a mortgage on his own parents' home [Ex. 672/Tab 780 is Lexis printout of R. v. Krakowsky [1994 CarswellOnt 2955 (Ont.
C.A.)]. While incarcerated he had met and married Birte Boock and taken her name. He had been released from prison in 1997.
69
Roberts, a lawyer, had represented Boock in the past but said he had never done any corporate or securities work for
him or represented him on any criminal, corporate or securities matter [except as a trustee or escrow agent.] He had done civil
litigation for him. Before this litigation started, Roberts said he was not aware of any of Boock's other criminal or OSC charges.
70
By January 12, 2006, out of his 8 million Magellan shares, Boock had allocated 2 million to Roberts; Ex. 565/Tab 43
is the share certificate.
71
BDW Appointments to Magellan Board: De Freitas. Boock asked De Freitas, a provider of offshore services based in
St. Vincent and the Grenadines, to become the other BDW nominee on the Board of Magellan. De Freitas said he received
1.5 million shares from Howard. Other records reflect and I find that out of Boock's 8 million Magellan shares, he allocated
3 million to De Freitas.
72 Magellan January Stock Price Increases. On January 12, 2006, Howard emailed Ex. 311/Tab 44 to Shtaif: "... The stock
should start moving up so you should start thinking about raising money with this stock at $5 plus ... "[Emphasis added.] Shtaif
gave evidence that at that time, he had "no idea what Howard was saying. On January 19, 2006, Shtaif emailed Ex. 312/Tab 47
to Howard: "As per our discussion, you can issue the shares [in] ... BDW to my company ..."
73 First Magellan Board Meeting. On January 20, 2006, Shtaif, Groag, Shyfrin and Shnaider attended Magellan's first Board
meeting in Moscow. Roberts and De Freitas did not attend. The minutes of the January 20, 2006 meeting are Ex. 6/Tab 49.
74
Appointment of Officers and Directors. Shnaider gave evidence 33-34 that the Board appointed Groag Chairman and
non-executive director; Shtaif CEO and Executive Director; Shnaider and Shyfrin non-executive directors.
75
Shareholdings. The Magellan shareholding was discussed. The minutes reflect that the Board approved issuance of
25,454,545 shares to BDW, 25 million to Midland, 18 million to Shtaif, 8 million to Howard for a total of 76,454,545 [with
options, a total of about 94 million].
76 Shtaif insisted that the Board grant him broad authority to negotiate and consummate acquisitions of oil and gas properties
in Russia
77
Euro Gas. Further to the promise that Euro Gas would be transferred to Magellan in order that the company operating
Magellan could be made accountable (to "protect the interest of all shareholders"), the Magellan Board approved either
Magellan's immediate unconditional purchase of Euro Gas BVI or the unconditional surrender of Euro Gas' shares to Magellan.
78
Disclosures and Alleged Non-Disclosures at the First Magellan Board Meeting. Shnaider 36-37 and Shyfrin 19 gave
evidence that Shtaif did not disclose before or at the January 20, 2006 meeting that he held 12 million shares of BDW, or that
Howard had asked him to become its president.
79 Shtaif said 3195 they diddiscuss his shareholding and options in BDW at the meeting. Shnaider did not care about them.
At any rate, he thought his shareholding in BDW was "irrelevant." At that time, BDW shares were trading at less than a cent
a share. 4669, 4470.
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80 I reject Shtaif's evidence that he disclosed that he owned 12 million shares in BDW. The January 20, 2006 minutes reflect
no such discussion. Mention was made in the minutes of 8 million shares to be issued to Howard. No mention was made that
of those 8 million shares, Howard had already received 3 million, Roberts 2 million and De Freitas 3 million.
81 There is nothing in the January 20, 2006 Magellan minutes recording that BDW had failed to pay the $8 million. I accept
Shnaider's evidence 37 that at the January 20, 2006 meeting, Shtaif did not disclose that BDW had not in fact transferred the
$8 million that he had earlier represented had been paid to Magellan. I reject Shtaif's evidence on that point 4471-4472.
82
On January 24, 2006, Shtaif emailed Ex. 7/Tab 51 to Shnaider including the following: "As agreed 25 million shares ...
options I will issue to you once I receive them, since they are in my name. As agreed, 7 million options at $.20 for consideration
of one dollar US." Ex. 7 corroborates Shnaider's evidence that Shtaif promised to transfer 7 million options in Magellan to
Midland, leaving it with roughly 40% of the Magellan shares.
83
Free Trading Shares/Manipulation of Magellan Stock Price. On January 28, 2006, Howard emailed Ex. 455/Tab 52
to Shtaif, setting out his strategy. He suggested 4 million Magellan free trading shares should be created. He emphasized that
Shtaif should not discuss his proposal with any Board member but De Freitas:
I think there should be a series of PRs as it helps meld things from a psychological perspective in the market. There should
be four, (1) your appointment [as CEO of Magellan], (2) Tony, (3) the agreement with BDW and appointment of Stanton
and Greg, (4) agreement with and appointment of Alex. This will move the stock to at least an eight dollar bid... Second
we should complete a 504D offering and create 4 million free trading shares. ... I have the two names you sent me. I think
we split it up 1 million apiece including Alik who will be putting it under my auspices so that the market moves orderly....
I think this should only be discussed between us, not even off the record with directors. Stanton will be part but will not
discuss it unless we say it is okay.
[Emphasis added.]
84

Shtaif conceded in cross-examination that he knew that Howard was proposing to create 4 million free trading shares.

85
Based on the content of Ex. 455, I find that on January 28, 2006, Shtaif was aware that Howard was intending to take
steps to increase the Magellan stock price to eight dollars. He knew the agreement with Midland would help to move up the
stock. He was also proposing that 4 million free trading shares be issued and that information about them be withheld from
the Magellan directors other than De Freitas.
86
Shtaif gave evidence he did not agree with Howard's proposal to issue 4 million shares without the approval of the
Magellan Board. Ex. 456/Tab 52 contains a set of emails sent on Sunday, January 29, 2006. Shtaif emailed Howard: "With
regards to issuing 4 million shares ... We need a unanimous board approval ... What is your proposal for the public float? Who
will receive the shares?? ... Tony has clearly stated that we will not dilute the company anymore unless the board approves new
issue ... [Emphasis added.]" Howard replied the same day: "I had the old Board put into place what is known as a 504D... Just
need the lawyer to send it in and we can create free trading certificates. Who gets them? Just us..." [Emphasis added.]
87
On the same day Howard emailed Ex. 457/Tab 52 to Shtaif: "... send me a copy of your signature with your name
typed underneath and I will make sure that new certificates are ordered." Shtaif responded: "As discussed please find attached
signature page to issue shares certificate.
88
I find that as early as January 29, 2006, after Howard advised him that only he and Howard would benefit from the
4 million shares and that no approval of the current Board would be needed, Shtaif agreed to the issuance of the 4 million
Magellan free trading shares. On January 29, 2006, Shtaif sent Howard a signed signature page so the 4 million shares could
be issued. He did not intend to discuss or share the benefits of the 4 million shares with Groag and Roberts.
89 On January 30, 2006 at 9:26, Shtaif emailed Howard, Ex. 457/Tab 52: "... I just wanted to clarify issue of 4 million shares.
Are these shares issued to us, and are we selling them to the public?" [Emphasis added.] Howard responded:
9

Hi Michael, The shares are issued under what is called the Texas 504D to four Texas corporations and then transferred
accordingly. ... the decision to sell and how many ... is ... a call that we make, dependent on market conditions ... We do
not want the stock to jump to $100 overnight because the Securities and Exchange Commission would suspend trading
... because the move was too high too fast.
[Emphasis added.]
90 Shtaif told this Court that he had no knowledge of the 4 million free trading share issuance until after he retained Nusbaum
in May of 2006 and Beach confirmed that Magellan was a sham.
91

On January 30, 10:01 a.m. Watson emailed Shtaif: "We got the shares."

92
I reject Shtaif's evidence that he did not know 4 million free trading shares had been issued. I find that by January 30,
2006, Shtaif knew they could not sell too many of them at any one time or the SEC would suspend trading, and that the shares
should not be discussed with Groag or Roberts. He offered 1.4 million of them to Shnaider to induce Midland to invest.
93 Midland Subscription Agreement. On or around January 31, 2006, Midland signed Ex. 8/Tab 54, a subscription agreement
promising to pay Magellan $50 million for 25 million shares. The January 31, 2006 Midland/Magellan subscription agreement
did not contain a provision making it conditional on BDW paying $70 million to Magellan. However, Midland did not remit
$50 million or any payment with Ex. 8. Shnaider said he had made it clear in Ex. 5 that Midland would only invest in Magellan
if $120 million in total would be raised.
February 2006
94
Purchase/Sale of Free Trading Shares. By February 2006, Shtaif was actively seeking buyers of the 4 million
illegally issued free trading shares. In February 2006, Shtaif introduced his friend and business partner Vlad Voskoboinikov
("Voskoboinikov") to De Freitas. De Freitas admitted he facilitated the private sale of Magellan free trading shares through his
online brokerage Aberdeen Online. Voskoboinikov filled out the forms necessary to open a trading account with Aberdeen and
to purchase 50,000 Magellan shares at $5 per share. On these forms the name of the seller was left blank.
95
Both Shnaider 46 and Shyfrin Jan. 29, 2013 at 20 gave evidence that in February [and March] 2006, Midland was
continuing to withhold payment of its $50 million, waiting until BDW had paid its $70 million to Magellan.
96
SibinTek First Contact. In February 2006, Shtaif said he met Irina Bekker (Bekker) to discuss an oil field in Tyumen
owned by a closed Russian joint stock company called SibinTek. Shtaif thought it was underdeveloped and undervalued.
97 The Second Magellan Board meeting. February 19, 2006 was the day of the Second Magellan Board Meeting in Moscow.
Ex. 9/Tab 58 is the Minutes of that meeting.
98
Shnaider, Shyfrin, Shtaif, Groag, Roberts and De Freitas were present. Roberts met Shtaif, Groag, Shnaider and Shyfrin
for the first time. De Freitas had already met Shtaif and Roberts, but was meeting Shnaider and Shyfrin for the first time.
99
Roberts gave evidence that at the beginning of the meeting, after some introductory comments, Shnaider asked him
how he knew Howard and De Freitas. He responded 6106 he had known them in his law practice. Shtaif said that Roberts did
disclose he was a retired lawyer and that he had earlier acted for Howard and De Freitas. Ex. 9 does not reflect such a disclosure.
Roberts submitted 7364 he did not need to disclose that information because it was not material. He believed that Howard was
the promoter, not the owner, of Magellan.
100 Alleged Non-Disclosure of Howard's Identity at February 19 Meeting. Shnaider said 49-50 Roberts did not disclose that
he had previously acted for Howard/Boock, that Howard's real name was Boock or Krakowsky or that he had been convicted
of fraud. Had Roberts disclosed this information, Shnaider said 53 he would have realized that this was a "pump and dump"
scheme, and would have declined to further participate in Magellan.
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101 Shyfrin gave evidence 21-22 that Roberts did not advise the Board that Howard was an alias for Irwin Boock or that he
had been convicted of fraud. Had they known, they "would have stopped this business immediately."
102
Shtaif gave evidence 4480-4486 that Roberts did not disclose that Howard's real name was Boock or details about
his past. That would have been important information for the CEO and directors of Magellan to have known. He said had he
known, he would not have continued to deal with Howard.
103
Shnaider gave evidence 51 that Roberts did not disclose to the Board that before the Board meeting, he had already
received 2 million shares from Howard: Ex. 565/Tab 43.
104
I have accepted Shnaider's and Shyfrin's evidence that Roberts did not disclose he had acted as a lawyer for Howard
and De Freitas in the past.
105

I find neither Roberts nor De Freitas disclosed Howard's true identity to the Magellan Board.

106
Payments to Magellan/Re $8 million Non-Payment. At the February 19 Board meeting, Shtaif did not disclose to the
other members of the Board that the $8 million he had earlier represented that BDW had already transferred to Magellan, had
not been paid. Shtaif gave evidence that by the February 19, 2006 Board meeting, neither Midland nor BDW had made any
payments to Magellan.
107 Acquisitions. De Freitas said Shtaif presented his business plan, including his planned acquisitions. The Magellan Board
authorized the purchase of the SibinTek and Reef oil fields through two subsidiaries, Trovalion and Koaploma.
108 Free Trading Shares. Shtaif first gave evidence that there was no discussion about free trading shares at the February 19,
2006 Board meeting. Later, he modified his earlier answers and said 6128 that De Freitas advised the Board that a previous Board
of Magellan had authorized the issuance of 4 million free trading shares under the exemption from the registration requirements
in Rule 504D of Regulation D of the Securities Act 1933 (US).
109
I reject the evidence of Roberts about disclosure of his past dealings with Boock. Roberts attempted to rationalize his
non-disclosure as being privileged. If Roberts believed the information could not be disclosed because it was privileged, given
its materiality, he should not have agreed to join the Board. I find Roberts did not disclose other material information, including
Howard's real name Boock or Boock's prior conviction for fraud.
110
I accept Shtaif's, Shnaider's and Shyfrin's evidence that they would have considered Howard's alias and criminal past
to be material to their decision to pursue the joint venture.
111
Roberts and De Freitas did not disclose Howard had already transferred to them 2 million and 3 million Magellan
shares respectively.
112
Roberts pleaded at paragraph 41 of his Statement of Defense and Counterclaim that "Canadian institutions would not
invest in the equity of a U.S. company listed on the Pink Sheets," advice that he claimed to have given to the Magellan Board
during the February Board meeting.
113
On February 19, 2006, just after the First Board Meeting Roberts attended, he expressed some doubt about whether
BDW would be able to obtain an equity line. He emailed Ex. 554/Tab 59 to Irwin Boock at equiant@rogers.com:
Love this deal... I do not know how close you are to obtaining an equity line. If you are in doubt, we could likely sell BDW's
interest to Eduard for at least $3 per share right now, maybe as high as $12. ... We can hold onto our interest and let it run...
[Emphasis added.]
114
I find none of Roberts, Shtaif or De Freitas disclosed at the February 19, 2006 meeting that it would be necessary for
BDW to raise the $70 million, let alone that they had any doubts about its ability to do so.
11

115
Euro Gas. Shnaider gave evidence that despite Shtaif's promise to transfer Euro Gas to Magellan at the outset of the
venture, he had failed to do so. Shtaif gave evidence 3198, 3254-3258 he had received an opinion from PWC or KPMG that
the doctrine of mind and management would have applied had Euro Gas become a subsidiary of Magellan. Since Shtaif was
the General Director of Euro Gas and the CEO of Magellan, Magellan would have been taxed in Russia.
116
Shnaider said 48 that shortly after the February 19, 2006 meeting, the Board decided that Magellan Russia would be
incorporated as Magellan's operating company.
117

Magellan. On February 20, 2006, De Freitas opened a bank account for Magellan at TD Canada Trust in Toronto.

118
On February 27, 2006, Groag emailed Ex. 323 to Howard, copied to Shtaif: "Only after all the subscription payments
have been received in full by Magellan can the float be issued." After receiving Groag's email, Howard wrote Shtaif:
Michael, I thought we had an agreed upon procedure in place .... I'm very confused. We have previously spoken, including
when you were here, that we would proceed with the issuance of the 504D shares structured under previous management.
Shares less those required for market maker would be sent to Stanton, and you and Alex would open the appropriate
accounts....
119
As of February 27, 2006, I have found that Groag was unaware that Shtaif had already agreed to the issuance of 4
million free trading shares. When he received Groag's February 27 email, I find Howard was upset and complained to Shtaif.
I find Howard's February 27, 2006 email to Shtaif accurately summarized Howard's agreement with Shtaif regarding the free
trading shares. I reject Shtaif's evidence he thought Howard was referring to options [not free trading shares]. I find Shtaif
understood that Howard was referring to the 4 million free trading shares he knew had already been issued. Shtaif knew that
some of those shares were being sent to De Freitas' company, to be sold as Shtaif and Howard directed. Shtaif knew the proceeds
were being allocated to himself and Howard. Shtaif's were to be forwarded to his personal account. Since Shtaif had promised
Midland part of his own allocation, he also knew that De Freitas was opening an account to receive those proceeds. Shnaider
gave evidence that he was not aware there was anything illegal about the additional 1.4 million shares Shtaif had promised
to allocate to Midland.
120
BDW Subscription Agreement. After promising to do so for months, on February 28, 2006, Watson finally emailed Ex.
324/Tab 61 to Shtaif, enclosing BDW's Subscription Agreement for $70 million of the Magellan shares. [Watson's signature
was in electronic form.] Immediately after Magellan received Ex. 324, Groag wrote Howard asking him to provide a schedule
of dates on which Magellan could expect to receive BDW's subscription payments.
March 2006
121
Roberts gave evidence 7373 that from February 19, 2006 until April 28, 2006, he was not involved in the business of
Magellan because he was "really busy as the CEO of IPICO, a pretty hot technology company." He said he was not copied on
any emails. He estimated his total time spent on Magellan matters up until April 28 was about 10 hours. Although he knew that
BDW had agreed to invest $70 million in Magellan, he said he did not stay in touch with Boock about his fundraising efforts.
122

IPICO went public the first week of March 2006.

123

On March 2, 2006, De Freitas wrote Ex. 12/Tab 62 to Shnaider:
Since our meeting and subsequent telephone conversation we have found a St. Vincent and the Grenadines (SVG)
International Business Company named TH Capital Corporation that is available and ready for use immediately. In addition
we have reserved the IBC name JK Fogherty Investment Corporation that will be registered and utilized for separate
business activities.
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124 De Freitas gave evidence 5969 his initial transaction with Shnaider had "nothing to do with Magellan," although the two
company accounts might eventually have held Magellan shares. However, he did not recall any transfers/deposits of Magellan
shares into those companies/accounts.
125
BDW Payment Schedule. On March 5, 2006, Howard emailed Ex. 325/Tab 63 to Groag, enclosing BDW's proposed
payment schedule: $10 million by March 31, $30 million by April 30, $30 million by the end of May.
126
Neither Groag nor Shtaif copied Shyfrin and Shnaider with Groag's request for a BDW payment schedule, or with
Howard's March 5, 2006 response. Shtaif said Groag shared that payment schedule with Shyfrin and Shnaider. Shtaif said on
discovery he was "doubtful" that BDW would meet the payment schedule. However, he did not advise the Plaintiffs at any time
before May 16, 2006 about the schedule or his doubts. I accept Shnaider's evidence that he was unaware that BDW would be
paying its $70 million subscription in tranches.
127
Shtaif's Insistence on Unhampered Management of Magellan. Shyfrin and Shnaider gave evidence that Shtaif viewed
any assistance from Midland as unnecessary interference.
128

On March 16, 2006 Groag emailed Shyfrin:
... At our last board meeting we empowered Shtaif to purchase six targets and we must let him carry this out on our behalf
unencumbered.... Eduard [we] must have your assurance that Shtaif can ... carry out the orders of the Board and commit
to purchase the first three acquisitions without any further delays. ...
[Emphasis added.]

129
Ex. 330/Tab 67 is a letter from Watson to Shtaif dated March 28, 2006, purporting to offer $2.75 per share for the
Magellan shares for which Midland had subscribed. Midland had agreed to pay $2 per share, but as of late March 2006, had
still not paid any of its $50 million to Magellan. Shnaider gave evidence that he and Shyfin had continued to make it clear to
Shtaif they would only pay Midland's $50 million when BDW had paid its $70 million.
130
On March 31, Shtaif emailed Ex. 331/Tab 70 to Howard: "I am going to hammer Eduard to deposit full amount
..." [Emphasis added.]
131
Howard emailed Ex. 331/Tab 70 to Shtaif: "Funds should hit yesterday or worse today from ILGY." [By March 31,
2006, BDW's name had been changed to International/ILGY.]
132

On March 31, 2006, Groag emailed Ex. 10/Tab 71 to Shnaider and Shyfrin:
It falls to me to remind you that unless these funds are credited to [the] Magellan TD bank account as of close of business
today, I will have no alternative but to call an extraordinary meeting of the Magellan Board for Monday, April 3, 2006 ...
given the sharp increase in the share price over the last few days... Magellan has received a written offer for shares at a
price higher than the Midland subscription price.
[Emphasis added.]

133 Shnaider gave evidence 56, 58 he had not seen the "written offer for shares at a price higher than the Midland subscription
price." Shyfrin gave evidence January 29, 2013 at 23-24 he spoke to Groag by telephone and asked for the name of the offeror
at a higher price. Groag refused to provide the name, saying it was a "commercial secret." Shtaif gave evidence 3272 that he
showed Shyfrin the BDW offer, Ex. 330. They had a long discussion about it.
134
Later that day, Groag emailed Ex. 10/Tab 71 to Shnaider to advise that BDW had met its obligation to fund by March
31, 2006. I have inferred that Shtaif asked Groag to send that email.
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135
Shtaif conceded 4614 that Groag's representation to Shnaider and Shyfrin in Ex. 10 that BDW had met its obligation
to fund was "inaccurate." He blamed Groag, saying 3277 Groag had told him on March 31 that he had spoken to Howard and
De Freitas who both had confirmed that funds had been deposited. De Freitas gave evidence 6001-6002 that he did not recall
having had such a conversation with Groag. Groag later wrote on April 6 Ex. 337/Tab 86 that when he made the statement that
BDW had met its obligation to fund, he had been relying on what Shtaif had told him.
136 Ex. 332/Tab 72 is an email from Shtaif to Watson dated March 31, 2006: "Just wanted to get confirmation that the funds
were transferred and what amount." Shtaif said that on March 31 he also left a message for Mr. D'Alessandro, Manager at the
TD Bank, seeking information on amounts the Bank had received. D'Alessandro had not responded.
137
I accept Shnaider's and Shyfrin's evidence that BDW's commitment to subscribe $70 million, and Shtaif's and Groag's
representation that as of March 31, BDW had met its obligation to fund, were crucial to their decision to advance $50 million
on April 4, 2006.
138
I reject Shtaif's evidence that Groag told him he had spoken to both Howard and De Freitas and they had both advised
him that the funds had been deposited. I find on March 31, when he represented that BDW had met its obligation to fund, Groag
was relying [see Ex. 337] on information Shtaif had provided, and that Shtaif had told him that BDW had paid, without first
confirming with De Freitas or the TD Bank that BDW had in fact met its obligation to fund.
139
Shtaif knew that International was the offeror for shares at a price higher than the Midland subscription price. Shtaif
"doubted" that BDW would be able to meet its own commitment to invest $70 million "let alone pay an additional $68.5 million."
140
I find Ex. 330, "Watson's" March 28 letter, was bogus, prepared to induce Midland to immediately pay its $50 million.
Ex. 10/Tab 71 was sent for the same reason. Shtaif noted in Ex. 352/Tab 72, a letter to Howard, it had had the desired effect:
"Tony's email expedited things somewhat." I find De Freitas caused "the sharp increase in the [Magellan] share price over the
last few days" mentioned in Ex. 10 for the same reason.
141
I find BDW's offer to purchase Midland's shares at a higher price, the sharp increase in the share price over the few
days preceding March 31, the calling of an extraordinary meeting and the vague statement that BDW had met its obligation
to fund, were all part of a shared plan and that Howard, Shtaif and De Freitas were all acting in concert to induce Midland to
immediately pay its $50 million.
April 2006
142
Roberts' April 1, 2006 Letter to the Plaintiffs. On April 1, 2006, Roberts emailed Ex. 673/Tab 783 Shyfrin, Shnaider,
De Freitas and Groag:
... John has asked me to determine the interest of my group of investment bankers in financing Magellan in the sum of
between $200 million and $300 million. I have canvassed 3 investment banks [GMP Securities Inc., MGI Securities Inc.
and Wellington West] and all are interested... We will need to get our business plan to them for consideration.
143 Roberts gave contradictory evidence about his involvement as a Magellan Board member prior to mid-May. On the one
hand, as I have already mentioned, he said he did not even receive emails in February, March or April of 2006, and he had spent
fewer than ten hours on Magellan issues. On the other hand, when he was commenting on Ex. 673, he gave evidence he had
been doing his job and by April 1, the investment bankers were already "excited" about Magellan's prospects.
144 Roberts wrote "John" had asked him to determine the interest of investment bankers. I find Howard/Boock had asked him
to send Ex. 673 to Shyfrin and Shnaider on April 1, 2006. I find in Ex. 673, Roberts made the statement that three investment
banks were interested before he had formally approached any of them. I reach this conclusion in part based on his earlier evidence
about his involvement in Magellan before April, and subsequent correspondence in May 2006 with the investment bankers.
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145
SibinTek. Shtaif gave evidence he discussed the purchase of the SibinTek oil field with White & Case, the Russian
international law firm that handled the transaction, for the first time around the end of March or the beginning of April 2006.
April 4, 2006: Midland Wires $50 million to Magellan
146

On April 4, 2006, Midland wired $50 million to Magellan. Shnaider 62; Shyfrin, January 29, 2013 at 25.

147 I accept Shnaider's evidence 61 that had they known BDW had not made any payments, he and Shyfrin would not have
ordered the transfer of Midland's funds when they did. I accept Shnaider's evidence that he initially understood "BDW has met
its obligations to fund" to mean that BDW had paid the whole $70 million. When later he was told it had paid only $10 million
he was unhappy, but he thought that by making a $10 million payment, BDW had shown its commitment to Magellan.
148
On April 4, 2006, Shtaif emailed Ex. 333/Tab 80 to De Freitas and Watson inquiring if the funds from International
and Midland had been credited to Magellan's account. The TD bank manager D'Alessandro emailed Shtaif directly: "We have
received an incoming wire in the amount of $50 million."
149
I find that on April 4, 2006 when he received D'Allessandro's message, Shtaif knew that BDW had not paid any of its
subscription to Magellan. He knew that four days earlier, he had told Groag and Groag had told Shnaider and Shyfrin that BDW
had met its funding commitment. Shtaif said 4625 he did advise Shnaider and Shyfrin.
150 In his capacity as President and Chief Executive Officer, Shtaif had insisted on being given and had been given unlimited
access to the US$50 million in the Magellan bank account. I find Shtaif did not advise Shyfrin or Shnaider on April 4 or April 5,
2006 that BDW had not paid anything. Had he done so, the Plaintiffs would have been unhappy they had been falsely induced
to pay Midland's $50 million and at the very least, just as they later did, would have insisted on limiting Shtaif's discretion,
including tighter financial controls over the disbursement of Magellan's funds.
151

I have found that as early as January, De Freitas had been artificially manipulating the Magellan share price.

152 On April 4, 2006, Shtaif emailed Ex. 333/Tab 80 to De Freitas: "... I hear you are having fun at the sea ... since you have
gone, the market slowed to a standstill. So it is time to stop having fun and come back to reality ..."
153
Shtaif Gains Access to the $50 Million in Magellan's TD Bank Account. On April 4, 2006, Shtaif emailed De Freitas:
"I need ... details on how to access account electronically."
154
Free Trading Shares. On April 4, 2006, Shnaider emailed Ex. 13/Tab 77 to De Freitas: "I just want to verify that 1.4
million shares of Magellan have been deposited in the account that you have set up. Have some of the shares been sold? I ask
because I spoke to Mike ... and he told me that those shares have been distributed and some have been sold. Can you please
keep me up to date?" De Freitas responded: "The process for getting the 1.4 million shares is underway and should be in the
account by next week for sure. The delay is the transfer agent of the company. No shares have been sold to date."
155 Euro Gas. On January 30, 2006 in connection with Magellan, Shtaif had emailed Ex. 457/Tab 52 to Howard, as follows:
"I will need original documents or notarized copies ... so I can start registering the company to conduct business in Russia.
Russian authorities are very strict. Fax[ed] notarized copies are not accepted." [Emphasis added.] Yet on April 4, 2006, knowing
Marechal would need originals or notarized copies to incorporate Magellan Russia, the company that was to replace Euro Gas
as the operating company for Magellan, Shtaif sent photocopies.
156
I find Shtaif knew that sending photocopies would delay the incorporation of Magellan Russia, and in turn delay the
transfer of management functions from Euro Gas to Magellan Russia.
April 5-30, 2006
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157
BDW Promises of Payment. On April 5, 2006, Shnaider emailed Shtaif seeking confirmation that Midland's funds had
been deposited into Magellan's bank account. Shtaif responded to Shnaider Ex. 11/Tab 80: "I just wanted to inform you that
the funds have arrived at the bank. We currently have over $60 million in the bank..." Shtaif admitted 4637-4638 that statement
was "inaccurate." He knew Shnaider would understand from Ex. 11 that BDW had paid $10 million [in addition to Midland's
$50 million wired April 4, 2006].
158 Shtaif said 4610 he did not receive Ex. 334/Tab 81 until De Freitas forwarded it to him on April 5, 2006. By April 5 at the
latest, both De Freitas and Shtaif knew the only money in Magellan's account had come from Midland. De Freitas 6002-6003.
159 After receipt of Midland's $50 million was confirmed, De Freitas emailed Shtaif and Boock/Watson: "We're in business!"
Shtaif replied: "Good job. Thank you for the information. I will call you later on."
160
Free Trading Shares. On April 5, Shnaider wrote Shtaif: "... I checked with Stanton and he told me that ... no shares
have been sold." [Emphasis added.] Shtaif replied: "... I was under the impression that it was already done. There have been
sales of shares recently between $10 and $13 per share. ... Meanwhile, we have requests for large blocks of shares to buy from
authorized float re 4 mil." [Emphasis added.]
161
Shtaif gave evidence 3303 that on April 7, 2006, he informed Shyfrin that BDW had not deposited $10,000,000 in the
TD account and showed him a printout of Magellan's TD Bank account.
162
I reject that evidence. Shtaif said at one point he could not access the Magellan account at all until April 8, 2006 and
could not make printouts until after he had signed banking forms in Toronto on April 10, 2006. I accept Shyfrin's evidence that
on April 7, 2006, Shtaif did not give him a printout of Magellan's account or inform him that BDW had not paid anything.
163
Euro Gas. Ganus, a Midland lawyer in Russia, gave evidence that on April 7, 2006, he emailed Shtaif telling him
what I have found Shtaif already knew: the documents Shtaif had forwarded for the incorporation of Magellan Russia were
insufficient. He needed originals. Shtaif denied receiving Ganus' April 7 email.
164
Access to Magellan TD Bank Account. Shtaif said that on April 8, De Freitas provided the password to access the
Magellan account.
165
BDW Non-Payment. On April 8, 2006, Shtaif emailed Ex. 338/Tab 88 to Howard: "There are no funds in the account
from ILGY. When should I expect them? ..."
166 Shtaif's Access to Magellan Bank Account. Having travelled from Russia to Toronto, on April 10, 2006, Shtaif personally
introduced himself to the TD Bank Manager, D'Allessandro, and signed banking cards to obtain full access to the Magellan
account, including the ability to print account information thereafter.
167 Shtaif gave evidence he "chased" Howard for payment of ILGY's subscription between April 13 and 28, 2006. On April
13, 2006, Shtaif emailed Ex. 339/Tab 89 to Howard: "... The initial funds are still not deposited by David...." Shtaif said on
April 13 after he returned to Moscow from Toronto, he printed a bank statement, gave it to Shyfrin and told him there were
still only $50 million in Magellan's account. I accept Shyfrin's evidence that Shtaif did not do so. I find that Shtaif did not want
Shyfrin and Shnaider to know that Magellan had received nothing from BDW.
168
Reef/Euro Gas. On April 13, 2006 Euro Gas and Yuri Samsanov and Asia Energy entered into a Letter of Intent with
repect to the purchase of Reef Energy, a company that owned an oil field in Perm, Russia.
169
Shtaif Access To TD Account. On April 14, 2006, Shtaif emailed D'Allessandro: "... I need to have an active not a
dormant account..."
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170
BDW Non payment. On April 15, Shtaif emailed Ex. 340/Tab 90 to De Freitas: ".... Eduard asked me at least 10 times
if ILGY deposited funds. ... I am very determined not to give them any ammunition to use against ILGY. Remember, I am a
shareholder in ILGY as well, so I need to protect the company..." [Emphasis added.]
171
Free Trading Shares. On April 17, 2006, Bokserman emailed Ex. 14A/Tab 93 to Shnaider: "Alex, did you give any
thought to the offer I mentioned last Thursday to sell some Magellan shares at $6-$7?" Shnaider responded: "You have to ask
Shtaif as I have no shares for sale right now." Later the same day, Shnaider wrote to Shtaif again, Ex. 14B: "What do you think?
I am not in a hurry but I don't understand much in this."
172
I reject Shtaif's evidence 4547 that when Shnaider asked him about the free trading shares, he replied, "What are you
talking about? Nobody should have any shares."
173 Shtaif Fundraising for BDW. Shtaif was not doing anything to raise funds for BDW. Roberts gave evidence that Howard
had been complaining about that. Shtaif sent Howard Ex. 327/Tab 91 dated December 12, 2005, for distribution to investment
bankers. In cross- examination, Shtaif agreed it was a stale document.
174
Access to Magellan Bank Account. Ex. 550/Tab 94 is a fax De Freitas sent the TD Bank on April 18, 2006 at Shtaif's
request, giving instructions to wire $1.5 million out of the Magellan account to Boddington Holdings/Bokserman.
175
The earlier commission agreement, Ex. 484, between Euro Gas Consulting Inc. and BPL Corp. (Bokserman) entitling
Bokserman to a 7% commission, had been restructured. Magellan had agreed to pay 3% commission and Shtaif had agreed to
give Bokserman some of his Magellan shares to make up the difference between the 3% and the 7%. Shtaif 3152, 3329-3330;
Bokserman 5707.
176
SibinTek. There is an issue in this lawsuit as to whether Reagent, the purported owner of 40% of the SibinTek shares,
had title to them and could sell them to Trovalion, then a subsidiary of Magellan. Shtaif gave evidence that around April 20,
2006, White & Case provided him with Ex. 371/Tab 95, a SibinTek transaction overview. He said he understood from it that
White & Case had confirmed Reagent's ownership of 40% of the SibinTek shares. In that document White & Case noted that
it had not yet received the documents necessary for it to confirm Reagent's title.
177
Shtaif referred to Ex. 372/Tab 581, an agreement allegedly between Magellan and Trovalion dated April 21, 2006
regarding the purchase of the Treasury Notes, as evidence that Trovalion approved their purchase. Counsel for the Plaintiffs
contested the authenticity of Ex. 372.
178 Shtaif gave evidence 3543 that White & Case prepared Ex. 372. He said 3540-3541 he had asked Vinogradov, a Midland
in-house lawyer, to translate it from Russian to French because Marechal, the signing office for Trovalion, could not speak or
read Russian. After Vinogradov translated it and forwarded it to Marechal for signature, Marechal signed it and returned it to
the Midland offices. Shtaif said he received it about a week later. Vinogradov denied 1905-1914 translating and forwarding
Ex. 372 to Marechal.
179 The authenticity of Ex. 372 is questionable at best. I have placed no weight on its contents. I find White & Case did not
prepare Ex. 372. Ex. 372 does not contain a White & Case document footer [similar to those on Tabs 119 and 581]. Marechal
was not a signing officer for Trovalion as of April 21, 2006. Had Ex. 372 been sent to Marechal for signature, Marechal, a
lawyer, would have known he was not authorized to sign it and would have refused to do so. Shtaif produced what he said was
the original of Ex. 372. It had not been folded. The envelope that had contained Ex. 372 had been folded.
180
On April 22, 2006, White & Case delivered a list of due diligence needed to be done with respect to the SibinTek
transaction.
181

Reef. White & Case prepared a Share Purchase Agreement/Tab 99 for Reef dated April 24, 2006.
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182 On April 27, 2006, Shtaif emailed Ex. 343/Tab 101 to Howard: "I will call you as soon as I arrive in London tomorrow.
Just for your information - funds did not arrive. I will check later on today. Please let me know what the status of payment is?"
183
On Friday, April 28, 2006, Shtaif emailed Howard: "Hi John, I just checked the account and the funds did not arrive
yet." Howard responded, blaming "the idiots at the bank" for non-payment. In Ex. 343/Tab 101 he wrote: "Watson will take
care of it Monday."
184 BDW Non-payment. Just before the third Magellan Board meeting scheduled for April 28, 2006, Groag wrote to Howard
Ex. 337/Tab 86: "Shtaif has advised ... that International's promised 10 million is in Magellan's TD account. Please see if
International can expedite the balance... before the next Board meeting." [Emphasis added.]
185
I have drawn two conclusions from Ex. 337: (1) Groag did not know that Magellan had not received any funds from
BDW/ILGY. (2) Shtaif was not being honest with Groag.
186 It is clear that just before the Friday April 28 Board meeting commenced, Shtaif knew no funds had arrived from BDW/
International. They would not arrive before the following Monday.
187
Third Magellan Board Meeting in London. Ex. 15/Tab 102 includes the Minutes of the April 28, 2006 Board meeting.
Shnaider, Shyfrin, Shtaif, Groag, Roberts and De Freitas attended.
188
Roberts said 6126 Shyfrin asked De Freitas if ILGY had made a deposit into Magellan's bank account. De Freitas
confirmed that International had just done so. Roberts said all of the directors believed De Freitas' representation. [De Freitas
said he advised that funds were on the way. He did not mention a specific amount.]
189
Shtaif gave evidence 5966 that Shyfrin and Shnaider came into the meeting and immediately were "yelling about the
$10 million." They asked De Freitas whether or not the $10 million had been paid. De Freitas said it had just been transferred.
Shtaif said: "It was sort of a light conversation with respect to ... what steps will be undertaken for BDW to produce full $70
million into account by the end of May 2006."
190 Having received Ex. 343/Tab 101, Howard's email, I find that on April 28, 2006, Shtaif knew that no money had been paid
by International. When De Freitas represented that International's payment had just been made, Shtaif did not advise Shyfrin,
Shnaider, Groag or Roberts that BDW had not paid anything. I find Shnaider and Shyfrin believed Magellan had received funds
from BDW/International.
191
I find on April 28, 2006, De Freitas told the Board that BDW had paid. He did not mention a specific amount. Groag
understood $10 million had been paid. Initially Shnaider understood $70 million had been paid. After the meeting, Roberts,
Groag, Shtaif and De Freitas discussed the need for ILGY to pay the balance. Shtaif and De Freitas both knew ILGY had paid
nothing. Groag did not know.
192
Reef and SibinTek. Shtaif said the focus at the April 28 meeting was on the ongoing business of Magellan. He made a
presentation and advised that the Board Agreements had been signed for Reef and SibinTek.
193
Free Trading Shares. Roberts gave evidence 7514 that at the April 28 Board meeting, De Freitas mentioned 4 million
shares that could be sold and traded freely pursuant to 504D. Members of the Board understood that only 4700 free trading
shares had been issued and that Magellan's previous Board had approved the issuance of the 4 million shares. The current
Board had agreed that the 4 million shares could be issued to create a free float but it had not passed a resolution to issue the
4 million shares.
194

Groag's memo, Ex. 570/Tab 138, noted that nobody mentioned free trading shares at the April 28, 2006 Board meeting.
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195
I do not accept Roberts' evidence on the discussion about free trading shares at the April meeting. I accept Groag's
version of events contained in Ex. 570, his May 20 email, mentioning there was no discussion of free trading shares at the
April 28 Board meeting.
196

I find Roberts did not mention Magellan's Pink Sheet status on April 28.

197 Shtaif said 447 on April 28 Howard had arranged to meet with all the Board members at dinner that evening. However,
neither Shyfrin nor Shnaider attended. John Howard and Mrs Howard had dinner with Shtaif, De Freitas, Groag, Greg Roberts
and Mrs Roberts.
198
Shtaif said Groag told Howard at dinner he was going to put him on notice that BDW must pay the full $70 million
within 30 days pursuant to the Subscription Agreement.
199
Roberts said 7415 at dinner, he and his wife sat with Mrs. Howard and talked about London. [Howard was at the other
end of the table.] Roberts did not want to argue with Howard when his own wife was present. Later that night he telephoned
Howard and told him ILGY's subscription would be terminated unless it paid the balance owing within 30 days. Howard told
Roberts ILGY was still doing due diligence and was trying to float an issue on the Stockholm exchange. Roberts said he thought
that was B.S.
200
On April 29, 2006, Groag gave notice, Ex. 16/Tab 104, to International that in the event it had not transferred the final
outstanding balance of US$60 million by June 2, 2006, the Board would hold a meeting to cancel any of International's shares
that had not been paid in full. I have found that Shtaif knew that BDW had paid nothing as of April 28. Shtaif was present
when Groag copied Shnaider, Shyfrin and the other Board members with Ex. 16, the April 29 notice to International. Roberts
6140-6141 prepared Ex. 16. Again, Shtaif was not being honest with Groag and was using him to give the impression that $10
million had been paid and he expected BDW to pay the full $70 million.
201
Shtaif conceded that the notice incorrectly specified that the outstanding balance owed by BDW/International was $60
million. [Since BDW had paid nothing, the outstanding balance owing to Magellan as of April 24, 2006 was $70 million.]
202
I do not accept Shtaif's evidence 3344-3352, 4684 he was unable to check Magellan's bank balance on April 29, 2006
because he had no computer, smart phone or Internet access in London and the electronic key that De Freitas had brought him
on April 28, 2006 did not work. Shtaif was with Groag on April 29, 2006 when Groag emailed Ex. 16 to International. He could
have accessed the Internet on April 29. I find he did not check the Magellan bank on the weekend because he already knew
from Ex. 343 that no money had been paid.
203
On April 30, 2006, Groag emailed Ex. 120/Tab 107 to De Freitas and Howard, copying Shnaider, Shyfrin, Shtaif and
Roberts, in which he forwarded the following email he had received from De Freitas:
... I wish to advise the MEL Board that Stanton De Freitas and/or Gregory Roberts are independent directors appointed
to the Board on the recommendation of John Howard, an individual responsible for introducing International Energy Ltd.
(CEO David Watson) to MEL Management.
Both Stanton De Freitas and Greg Roberts are not directors, shareholders or management of International Energy and
cannot speak to with any specificity the terms or conditions of the pending fulfilment of the subscription of International
Energy to Magellan's shares.
May 2006
204
Shtaif gave evidence 4672 he was pursuing the Magellan business plan, not helping BDW raise funds. He said he
"could not take time to fly to Toronto to help BDW raise money." Shtaif gave evidence 3349 that Howard had asked him to
give a presentation to investment bankers from Knight Securities ("Knight"), New York. He and Roberts did so in mid-May in
Toronto. He said in cross-examination BDW asked to bring Knight to listen to Shtaif's presentation.
19

205
Shtaif gave evidence he did not dedicate serious efforts to fundraising for BDW. [Had Shtaif believed International
might be able to raise its $70 million subscription, he would have had good reason to assist it since he owned 6 million BDW
free trading shares, 6 million BDW restricted shares and had 6 million BDW options. If Magellan and BDW were what he was
representing them to be, Shtaif's interest in BDW would have been valuable.]
206
I find in April and May of 2006, Shtaif's lack of effort to fundraise for International is one more indicator that he did
not believe it would pay the $70 million to Magellan. Shtaif did not advise Midland about this.
207

Free Trading Shares. On May 1, 2006, Shtaif emailed Ex. 314/Tab 108 to De Freitas:
We have agreed to sell 50,000 shares at five dollars per share. Vlad [Voskoboinikov] is the general director of Euro Gas
Russia and director of Euro Gas BVI..."
I sent information regarding Vlad. He is the person that I talked to you that is doing all the things for us. His signature
is incredibly important to us. Without it, we cannot purchase properties. Hence, this is the reason for the volume and the
price. John is fully aware and supportive of this decision. So go ahead and issue the shares for him....
[Emphasis added.]

208
Shtaif gave evidence that he expected the proceeds from the sale of shares to Voskoboinikov to be paid to Magellan,
but unfortunately, the money was never deposited to Magellan's bank account.
209
Free Trading Shares. On May 2, 2006, De Freitas sent documents to Voskoboinikov for the sale of 50,000 Magellan
free trading shares at $5 per share, Ex. 504/Tab 714. On them, the name of the seller was left blank.
210
On May 2, 2006, in response to the formal notice Magellan had given to International on April 29, Howard wrote Ex.
344/Tab 110 to Groag: "...I am perplexed as to why this email was sent and am also somewhat dismayed."
211 Groag wrote Shtaif: "How do you want me to reply? John did not manage to meet with me last night even though we had
arranged it. He said he and Greg had a theatre booking?" Shtaif's reply to Groag, Ex. 345/Tab 111, included the following: "...
Just make him feel that there is no pressure and that there is no immediate danger that their shares would be sold to anyone else..."
212

Euro Gas. On May 2, 2006, Shtaif emailed Ex. 346/Tab 112 to Howard:
I just remembered that you did not pass on to me original and Corporation documentation that was sent to you by the
Secretary of State of Delaware. How can I get it? I need the originals to start incorporation of Magellan Russia. Can you
have it for me when I arrive in Toronto, or can you courier it to me? I promised this Information to BNP but I have run
out of excuses...
[Emphasis added.]

213 Despite his knowledge that original Magellan documents would be necessary for the incorporation of Magellan Russia,
and Ganus' April 7 request, Shtaif did not ask Howard to forward original documents until May 2, 2006.
214

Groag's Email to Howard re Magellan Board Meeting. On May 3 Groag wrote to Howard:
... On April 7, I wrote an email to John, and again on April 24, 2006, advising that I had expectations that Midland would
ask at 28 April Board meeting if all subscriptions had been paid in full...
My expectations manifested themselves on 28 April when Midland asked this question very early on in the proceedings.
I differed [deferred] answering until post Shtaif's presentation and as this went on far longer than expected, I was never
obliged to answer.
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However I was fully expecting that the question would be fired at me and at the close of the Board meeting, the directors
other than Midland who had rushed off to another meeting, discussed over beer the need for ILGY to render the balance
of their outstanding share subscription payments.
[Emphasis added.]
215
Euro Gas. On May 5, 2006, three days after he had written Ex. 346 to Howard, Shtaif emailed Ex. 363/Tab 662 to
Shnaider, blaming Midland's lawyers for the delays and complaining: "I still did not receive anything from Valentin Vinogradov
incorporating Magellan Russia. It has been one and a half months and I'm starting to get concerned. It should not take this long.
I asked him two weeks ago and he told me that he would get back to me, but so far nothing."
216
After receiving Shtaif's complaint, Shnaider emailed Ex. 229 to Vinogradov on May 5: "You promised Michael Shtaif
that you will incorporate Magellan Energy Russia, but he has not heard anything from you and we are all getting very concerned
about it." Vinogradov responded to Shnaider:
"Yes, indeed, I promised to register. But I also requested the documents which we needed to incorporate the company. Last
time I saw Michael I reminded him that we still needed ... the originals duly made and apostiled... The r equest for do
cuments was set out on 7 April. So the company will be urgently incorporated upon receiving the requested documents..."
[Emphasis added.]
217

SibinTek. On May 6, 2006, Euro Gas signed Ex. 373/Tab 116, an MOU re the purchase of SibinTek.

218
BDW Non Payment. On May 9, 2006, Shtaif emailed Ex. 348/Tab 585 to Howard, noting there had been no movement
in the Magellan bank account. Shtaif did not copy Shnaider and Shyfrin.
219 Euro Gas. On May 10, 2006, Ganus wrote Ex. 233/Tab 645 to Shtaif: "We will register the managing company as soon
as we get ... documents. There is one question left to be answered, who will be the director of the company? ..." Shtaif replied:
"... I am expecting originals to come from the Secretary of State of Delaware early this week...." Shtaif 3457-3461. [We know
on May 2, 2006 Shtaif had emailed Howard asking for original "that was sent to you by Secretary of State of Delaware" - yet
he told Ganus he was waiting for originals from the Secretary of State of Delaware.]
220
Although Ganus had requested Shtaif to provide original documents in early April, Shtaif waited until May 2, 2006 to
request originals from Howard and advised Ganus he was waiting to receive them from Delaware. Having only asked Howard
for them on May 2, 2006, Shtaif unfairly complained to Shnaider that the Midland lawyers were the cause of the delay. I have
concluded that he deliberately dragged his feet in effecting the transfer of control from Euro Gas to Magellan Russia in April
and May 2006 to keep control over the joint venture.
221
BDW Non Payment/Relationship Shtaif/Howard. As of May 11, 2006, Shtaif knew International had still not paid
anything on its $70 million subscription. However, on May 11, Shtaif emailed Ex. 350/Tab 587 to Howard: "If ... Eduard will get
confirmation that only they funded the account, he will have all the ammunition that he needs to call an extraordinary meeting
of the Board ... Then everything that we have worked for will be for nothing... We are on the same side." [Emphasis added]
222
As noted earlier, Shtaif had almost total control over the funds in the Magellan bank account. De Freitas was co-signer
of Magellan cheques. On May 11, 2006, Shtaif 4711 directed the TD Bank to transfer $1 million from Magellan's bank account
to Euro Gas, Ex. 459/Tab 118. He emailed to D'Allessandro: "Please find attached wiring instructions to Euro Gas Consulting
Inc. This transfer is associated with our initial payment for the acquisition of an oil and gas property in Russia."
223 Shtaif gave evidence this May 11, 2006 transfer was to pay a commission to Novik on the sale of Reef. He did not proffer
any commission agreement to support his statement. Although Shtaif also gave evidence 4714 that he had a specific document
in his productions proving that Shnaider approved this transfer, he did not produce it.
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224 I find that when Shtaif attempted to transfer $1 million to Euro Gas on May 11, 2006, it was not to pay a commission to
Novik. He told D'Allessandro it was for an initial payment for an acquisition. No payments were then due on Reef or SibinTek.
Any commission that might have been payable to Novik would not have been due and payable as of May 11 2006, as the Reef
transaction did not close until July 13, 2006.
225
In part based on Ex. 350 to Howard, where Shtaif noted that if Shyfrin learned only Midland had funded, "everything
we have worked for will be for nothing, we are on the same side," and Ex. 340 to De Freitas: "Remember I am a shareholder of
ILGY... so I need to protect the company," and because he feared the Plaintiffs would withdraw their $50 million if they knew.
I have found Shtaif was scheming with Howard and De Freitas and deliberately withholding information from the Plaintiffs
that BDW had not paid anything. Shtaif's primary target was Midland's $50 million. Shtaif knew that the Plaintiffs had relied
on his false representations that BDW/International had invested $8 million in Magellan and would pay $70 million more, in
deciding to invest and in paying their $50 million. He knew they were relying on his statement that there were $60 million in
the Magellan account, i.e., BDW had already paid at least $10 million and was about to pay the balance. I infer Shtaif knew
there was a real risk that had he revealed the truth, Midland would have pulled out of the venture based on his earlier false
representations. Shtaif was not relying on BDW's $70 million commitment. Midland's $50 million was sufficient to cover the
commitments he was making on behalf of Magellan.
226
SibinTek. Shtaif gave evidence 3606 that on May 13, 2006, he signed a Share Purchase Agreement Ex. 180/Tab 119,
whereby Trovalion, then a Magellan subsidiary, would acquire the shares of SibinTek.
227
The purported sellers of the SibinTek shares were three companies (OAO SP Geros, Carimex Transport und Handels
GMBH and Road Expo OHG) (collectively, "Geros") represented by Bekker. Through a series of transactions, Trovalion was to
acquire 100% of the SibinTek shares for a total purchase price of US$21 million, subject to adjustment. As part of the purchase
transaction, Geros was to subscribe for 25% of the equity of Trovalion. The Share Purchase Agreement did not call for any
deposit [see recitals, ss.3.1, 5.1-5.6 and Schedule 3]. Upon completion, Magellan would indirectly hold 75% of SibinTek; on
closing, Trovalion would pay US$12 million by transferring Treasury Notes in that amount to it on behalf of Geros to OOO
"Reagent-M" ("Reagent") [a company that purported to own 40% of the SibinTek Shares]. The purchase price was to be paid 5
business days after the conditions of closing in favour of the buyer had been satisfied or waived. One such condition was that
Trovalion had completed all legal, financial, and other due diligence.
228

Shyfrin gave evidence that Shtaif told him SibinTek was worth at least US$250 million.

May 15-17, 2006
229
Meetings with Investment Bankers May 15-17, 2006. In anticipation of an eventual IPO or pre-IPO raise of funds for
Magellan, Shtaif and Roberts attended meetings with investment bankers in Toronto on May 15, 16 and 17, 2006.
230

Magellan provided Ex. 493/Tab 707 dated May 16, 2006 to the investment bankers.
At page 4:
Magellan Energy Ltd. (MGGL.PK) intends to become a company specializing in the extraction and production of
oil and gas...Oil and gas-related activities will include acquiring additional properties with potential for increased
production in addition to further development and drilling. ...
At page 8:
Magellan Energy Limited ... is an American company ... listed on NASDAQ OTC Bulletin Board and later intends
to move to AMEX or AIM.
...
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Magellan Energy has been set up under the stewardship of Michael Shtaif....
ld in original]
At page 11:
39,73% of MGGL is held by individuals who are the founders: Michael Shtaif, Anthony Groag and Management
team.
43,84% of MGGL is held by Midland Resources Holding Ltd the energy holding of a Russian/Canadian Magnate
of Steel Alexander Shnaider and his partner Eduard Shifrin [sic].
6,85% of MGGL are held by various independent directors of the company.
5,84% of MGGL are shares issued for public float. [Bold in original]
On page 15, a private placement in May 2006 that would bring investment by private placement to $120 million was
mentioned. BDW/International was not named:
...
Continuous program for acquisition of fields that will increase recoverable reserves by 120 million BOE of 2 P
reserves in less than two years.
[Emphasis added.]
At page 18:
The first acquisition program ... has been secured during an exclusive due diligence period that will end with the
acquisition of the last field at October 31, 2005 ...
... will be under our own assets and balance sheet no later than 22 June 06.
The two other fields ... will be under our own assets no later than 31 June 2006.
All the fields are productive except Om. Current daily production of all the fields is 1 411 BOPD Net / 42 239 BOPM.
2006 - Total company estimated reserves 2P and Other
Proved Producing C1: 54,35 MBOE,
Proved non-Producing C2: 313,80 MBOE Proved Probable C3D1: 113 + 91 MBOE
Total of 2P Reserves: 573 MBOE
The total Oil in Place is 2.416 MBOE.
[Bold in original]
231

At page 29: "June 2006 TEV [Total Enterprise Value] Current Value is shown as $862 MUS.

232
On May 16, 2006, Roberts in an email to Groag copied to Shyfrin and Shnaider, described the meetings (Ex. 18/Tab
120, Ex. 493/Tab 707) as follows:
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We have finished day two of our mini road show ... Yesterday Mike and I met with Brad Griffiths [GMP] and Derek Webb
at MGI Securities. ... [Brad] arranged a meeting with Sandy Reddin (Managing Director) of Knight Capital Group Inc.,
the largest market maker stock trader in the US
... Sandy and Marcus ... clearly indicated that they would participate in a $300-$500 million raise...
MGI introduced us to ... Canaccord Capital Corporation ... They ... want to participate...
Brad Griffiths [GMP] then introduced us to two very large institutional buyers (Salida Capital Corp.) and First Street
Capital Markets. ... I can easily say that both of these funds will invest large amounts ($10 million plus each and possibly
up to $20 million each) in our company.
Tomorrow we are meeting Blackmont Capital Corporation and Wellington West Capital Markets. ... We are also going to
meet a senior securities lawyer, Alan Beach at Fasken Martineau... Unfortunately, Mike is leaving tomorrow... Based on
the foregoing I am of the view that we will be able to raise a substantial amount of money $300-$500 million using tier 1
and tier 2 investment banks in Canada - but only if we form an international syndicate of investment bankers.
[Emphasis added]
233 Roberts gave evidence 6163 that investment bankers (the Street) value oil companies based on "blue sky," meaning they
would commit to invest based on Shtaif's perceived ability to execute on his business plan (which involved not only Reef but
the purchase and development of several properties with the money to be raised]. The Street didn't need Magellan to own six
oil fields. At one point Roberts said 6165 the investment bankers thought they could do a quick $70 million raise, then come
back in September 2007 for an IPO. At another point, Roberts said he thought they would probably be able to raise $100-$150
million in the first round and more as the company achieved bulk.
234 Knight Securities. I have already mentioned Shtaif's evidence that Howard had asked him to meet with Knight Securities
to raise funds for BDW's $70 million subscription and his evidence 3364 that Knight Securities was interested in investing
between $200-500 million in Magellan [not International]. In Ex. 18, Roberts wrote that "Griffiths ... [had] arranged a meeting
with Knight." Roberts gave evidence he thought Knight could have raised the $70 million for International. However, the
bankers would have required at least six weeks to do their due diligence. Since Magellen had given notice on April 29, 2006
that International must pay its subscription by June 2, 2006, International did not have the needed 6 weeks.
235
MGI, Salida Capital Corp., First Street Capital Markets. Roberts gave evidence 6145-6155 that on May 15, 2006, he
and Shtaif met with Brad Griffiths ("Griffiths"), a senior investment banker with MGI Securities with extensive oil and gas
experience. They discussed Shtaif's business plan and the investment opportunity. Shtaif said 3824, 5836 Griffiths said he would
be prepared to invest $10 million personally and would take him to see Salida Capital Corp., First Street Capital Markets and
Amarath Capital. Salida and First Street were each willing to invest $10-$20 million in Magellan.
236
Canaccord Evidence. Mr. Mark Maybank ("Maybank") [who after August 2006 was President and Chief Operating
Officer of Canaccord] was called to give evidence by counsel for Shtaif. While he bolstered Shtaif's evidence in some respects,
on balance, in my view, his evidence was not helpful to the Defendants.
237 Maybank said in May 2006, he and Derek Webb attended an initial preliminary meeting. He could not remember details
or specifics. He could not remember who gave the presentation. For the first time Canaccord heard Magellan's "rollup story" (a
story where companies seek capital injections to buy properties to add scale and mass).
238
After he was referred to Ex. 493, he said they liked the story and the people involved and were keen to become lead
underwriter on a Magellan IPO. He could not recall discussions in May 2006 about valuation of Magellan. He said at that time,
Magellan had not provided Canaccord with any audited financial statements or historical cash flow statements; it may have
provided some cash flow projections. Had Canaccord proceeded as underwriter, they would have wanted to know more.
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239
At the Knight Securities meeting, Roberts said he was asked about Magellan's and International's audit status/whether
they were or could be "reporting issuers" with up-to-date filings and audited financial statements, so they could be elevated from
the Pink Sheets to a more senior exchange. Roberts said 7454 on the evening of May 15, he called Howard to seek an answer
to those questions. Howard advised it was unlikely that either Magellan or International could be audited. Roberts considered
that to be a significant problem. Roberts gave evidence 6148-6151 it was clear that the Canadian investment community would
have supported Magellan in a substantial raise if it could have been listed on an exchange higher than the Pink Sheets. However,
the investment bankers had all advised that a Pink Sheet company would not be acceptable. 6173; Ex. 542/Tab 736.
240
[I note that Roberts pleaded he had advised the Board at the February and April meetings that Canadian institutions
would not invest in the equity of a U.S. company listed on the Pink Sheets.]
241 Roberts said 6182 he had not been paying much attention to the price of the Magellan stock. In May, after the investment
bankers asked him how it had been performing, 7475, he noted it had been climbing steeply for no apparent reason. [I have
already noted that on January 28, 2006, Howard had emailed Shtaif setting out his strategy for moving the stock to at least
an $8 bid. On March 31, 2006, there had been a sharp increase in the share price over the few preceding days. On April 4,
2006, while De Freitas was on holiday, Shtaif wrote: "Since you have gone, the market slowed to a standstill..." On April 5,
2006, Shtaif wrote to Shnaider: "There have been sales of shares recently between $10 and $13 per share." On April 24, 2006,
Howard mentioned a $10 quote.] Roberts said he suspected in May that "something was wrong," 6129 that someone had been
manipulating the Magellan share price. Because he thought that only 4700 free trading shares had been issued, he could not
understand how the share price could be so high.
242
Extension for BDW. In his evidence, Roberts emphasized that on May 16, 2006, in Ex. 18/Tab 120 he advised the
Board that International would not be able to raise the funds needed to complete its subscription by the June 2, 2006 deadline.
Roberts wrote in Ex. 18:
International Energy will probably not be able to raise their full subscription amount in the time we have given them, as
they could not raise the funds until the bankers met with Mike. The issue is that the investment bankers probably cannot
perform their due diligence (trip to Russia etc.) and raise the funds before the end of the month ... by June 15 if nothing
went wrong with the due diligence - or June 30th for sure. To be fair ...do we want to extend the deadline to accommodate
the due diligence and allow them to raise their commitment?"
[Emphasis added.]
243
Despite suspecting that the Magellan share price was being manipulated, having known from the outset that Magellan
was a Pink Sheet company and that Canadian institutions would not invest in a Pink Sheet company, and knowing by the time
he wrote the letter that Magellan could not be taken to a higher exchange, in Ex. 18, his letter copied to Shyfrin and Shnaider,
Roberts reported that in his view, Magellan would be able to raise $300 million-$500 million. He did not report what he already
knew: Magellan could not meet the bankers' condition that it be listed on an exchange higher than the Pink Sheets.
244
Shnaider Learns BDW has invested nothing. On the evening of May 16, 2006, Shtaif finally disclosed to Shnaider that
International had not paid anything. When Shnaider questioned how this was possible, given what De Freitas had said at the
April 28, 2006 Board meeting, Shtaif said De Freitas had misled him. Although Magellan needed to get rid of International
and find other investors, Shtaif 3372 told Shnaider 82-84 that that would not be a problem. Other investors were lined up to
replace International.
245 Free Trading Shares. Shtaif gave evidence that on May 16, 2006, he told Shnaider he was investigating how 4 million free
trading shares had ended up being issued without Board knowledge or approval. Shnaider told him he may have "inadvertently"
signed some documents and opened some accounts with De Freitas' company Aberdeen Online Trading.
246 Shtaif's evidence about the discussion he said he had with Shnaider on May 16 about the free trading shares is supportive
of my earlier finding that before May 19, 2006, Shtaif did know that 4 million free trading shares had been issued in January
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of 2006. His evidence about his discussion with Shnaider on May 16 contradicted his evidence that he did not learn about the
issuance of the 4 million free trading shares until May 19, 2006, when Roberts explained to him that free trading shares might
have been improperly issued.
247 Shtaif and Roberts retained Beach on May 17, 2006. Shtaif's evidence that he told Shnaider on May 16 that they needed
to get rid of Magellan indicates he knew it before Beach first said that would be advisable.
248
Roberts and Shtaif did not approach Beach about moving Magellan to a higher exchange until after Roberts said he
already knew that was not possible. Although I make no finding on this point, I note the suggestion made by counsel for the
Plaintiffs: Shtaif and Roberts hired Beach to discover what they already knew, and to disguise that fact.
249
I find in Ex. 18 and in his evidence, Roberts exaggerated both Magellan's prospects and the investment bankers'
acceptance of Shtaif's expertise and business plan.
250
Shyfrin & Shnaider Consider Pulling Out of the Joint Venture. Immediately after May 16, 2006, Shyfrin and Shnaider
considered pulling out of the joint venture. Shyfrin said he wanted Midland to withdraw. Shnaider convinced him to stay
(Shnaider 86-88). By May 16, Euro Gas on behalf of Magellan had contracted to purchase Reef and SibinTek. They relied
on Shtaif's representation to Shyfrin that Reef was worth $250 million and on the value of SibinTek, on Shtaif's and Roberts'
representations that other investors were lined up willing to step into BDW's shoes, and that Magellan would be able to raise
hundreds of millions of dollars to acquire more oil fields, Roberts' assurance that in his view Magellan could raise $300-500
million using tier 1 and tier 2 investment banks. I have found Roberts and Shtaif knew those representations were false and
made them to induce the Plaintiffs to continue in the joint venture. I have accepted their evidence they did induce them to do
so. Shnaider said he thought they had a rough start but going forward he thought everything would be better.
251 I reject Shtaif's evidence that Shnaider offered to invest $70 million in International's place. I have already found Shyfrin
was reluctant to stay invested at all.
252
I do not accept the submission of counsel for the Defendants that because Shnaider and Shyfrin knew on May 16,
2006 that BDW/International would not be funding any part of the $70 million and nevertheless agreed to continue 246-257,
all of Shtaif's earlier misrepresentations were "inconsequential." Magellan had already paid Bokserman $1.5 million. I have
rejected the submission of counsel for the Defendants that Shnaider didn't care about the $8 million, based on a passage from
Shnaider's evidence [relating to the $60 million that the Defendants had advised was in the TD account on April 5, 2006].
I do not read Shnaider's evidence to indicate that when the Plaintiffs initially decided to invest $50 million in Magellan in
December 2005 and early January 2006, they did not rely on the representation in Ex. 4 that BDW had already paid $8 million
into Magellan. Shnaider's evidence was to the effect that initially BDW's payment of the $8 million was material to the Plaintiffs'
decision because it indicated that BDW was "committed to the company [Magellan]." His later comment "...On the fifth [of
April] I'm told there's $60 million in the account... $8 million I totally forgot about it already. I thought it was spent long time
ago...on due diligence seismic reports...It's nothing to do with what we are planning to do now. I was concentrating on the
$70 million that they were supposed to be funding now [in April]," taken in context did not indicate Shnaider thought that the
earlier representation that the $8 million had been paid was immaterial. In deciding to invest initially in December 2005/January
2006, the Plaintiffs did rely on that representation. I have found the Plaintiffs decided to invest in part based on the $8 million
misrepresentation and that they relied on it.
253 I find all of the misrepresentations about BDW including that the $8 million had already been paid and that a further $70
million would be invested, were important in inducing the Plaintiffs to invest. Without those assurances about BDW, initially
they would not have advanced $50 million.
254
Once he had Midland's $50 million on April 4, 2006, Shtaif made commitments to buy Reef and SibinTek. [By May
16, 2006, Euro Gas on behalf of Magellan was already contractually committed by Share Purchase Agreement dated April 24,
2006 to buy Reef, and by agreement dated May 13, 2006 to buy SibinTek.] Shtaif and Roberts made further misrepresentations
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to the Plaintiffs that Reef and SibinTek were worth far more than Magellan had agreed to pay for them, further inducing the
Plaintiffs to continue in the venture.
255
Move away from Magellan. On May 17, 2006, Beach 7460 sent a voicemail Ex. 542/Tab 736 to Roberts: "We need to
find a way to ditch Magellan and to start with a clean company." Late on May 17, Beach wrote Ex. 19/ Tab 122 to Roberts,
confirming that recommendation.
256
Roberts gave evidence that on May 17, 2006, Shtaif advised Howard he was cancelling Howard's 8 million Magellan
shares [of which Howard had transferred 2 million to Roberts and 3 million to De Freitas].
257

On May 17, 2006, Howard emailed Ex. 351/Tab 121 to Shtaif:
What a mistake I made with you. Both Greg and Stanton have called me and voiced their concerns about comments you
have made. You seem to forget that both Stanton and Greg are part of Magellan because I brought them there... You are
fully aware of the fact that when shares were issued of Magellan, I took care of all the parties involved from my end first,
and that includes Greg, Stanton,Alic and whoever else had to be looked after. ... This has nothing to do with any financings
or International Energy. If you think you will cancel one share of that issuance, you will find that Magellan and all its
officers and directors are involved in lawsuits and that every regulatory body will be looking into Magellan and its officers
and directors and that one word is associated with
Magellan and its actions — FRAUD...
[Emphasis added.]

258
Shtaif left Toronto on the evening of May 17, 2006. It is unclear where he was between May 17 and May 24, 2006,
although the times and sequences of the emails and text messages between Shtaif and others sent and received on those days
are suggestive that Shtaif was in Calgary.
May 18-23,2006
259
Roberts' participation in the joint venture to that date had been tied to BDW. He had received 2 million Magellan
shares at the time he had agreed to sit on the Magellan Board as a representative of BDW. BDW's continuing involvement was
threatened. By May 18, 2006, Roberts had already started to try to convince Shtaif, Groag, Shyfrin and Shnaider that he should
be appointed to the Board of whatever company replaced Magellan. He continued to represent that with his assistance, the joint
venture would have no trouble raising funds to replace International's promised $70 million.
260

As problems with Magellan were coming to light in Toronto, events were unfolding with respect to SibinTek in Moscow.

261
SibinTek. It is unclear why on May 17, 2006, Shtaif directed the TD Bank [Ex. 489/Tab 70] to transfer $15 million
from Magellan's TD account to Euro Gas BVI 5353 [not the company that operated Magellan, Euro Gas Russia]. Shtaif said $3
million was for "operating expenses," $12 million to purchase the Treasury Notes. I query why he would transfer $3 million
for operating expenses and to purchase SibinTek Treasury Notes to Euro Gas BVI.
262 I do not accept Shtaif's evidence 4914-4915 that on May 18 or 19, 2006, White & Case, the law firm handling the SibinTek
transaction for Euro Gas in Russia, advised it to purchase Treasury Notes to secure the SibinTek purchase. The SibinTek Share
Purchase Agreement did not require payment until 5 days after due diligence had been completed. None of the White & Case
memos in evidence reflect such advice and I find White & Case gave Shtaif/Euro Gas no such advice. Shtaif had no legitimate
reason at that time to transfer $15 million to Euro Gas BVI or later to transfer $12 million from Magellan to Euro Gas Russia
to purchase the notes.
263 SibinTek. De Freitas had been designated the co-signer on the Magellan accounts. On May 18, 2006, the day after Shtaif
purported to cancel De Freitas' 3 million shares in Magellan, De Freitas refused to authorize the $15 million transfer. De Freitas
wrote to Shtaif in Ex. 490/Tab 127: "As a director and signing authority under Magellan accounts at TD Canada Trust, it is
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important that I have documentation to support every outgoing wire including ... the most recent one for $15 million US for Euro
Gas." [De Freitas gave evidence he was concerned that Shtaif was sending the funds to an account solely under his control.]
264
After De Freitas thwarted the $15 million transfer from Magellan to Euro Gas BVI, Shtaif then attempted to initiate
Ex. 490/Tab 127, a wire transfer of $12 million from Magellan to Euro Gas Russia Ex. 466/Tab 128. Shtaif falsely advised
the TD Bank Manager: "Funds must leave the bank today or Magellan will be in default on its initial payment for the property
we are acquiring in Russia."
265 I find that following his meeting with Shnaider on May 16, when Shnaider learned of Shtaif's earlier false representations,
Shtaif was afraid Midland would take steps [to rescind the deal and] remove its $50 million from Magellan. He decided to
divert funds from Magellan to Euro Gas BVI before that happened. After De Freitas thwarted that attempt, he transferred $12
million to Euro Gas Russia. He did not advise Shnaider/Shyfrin/Midland what he was doing until after the $12 million had been
transferred. He lied to the TD bank representative about the urgency of the transfer.
266
Free Trading Shares. The day after Shtaif purported to cancel Howard's, De Freitas' and Roberts' Magellan shares, De
Freitas revealed to Roberts the existence of the free trading scheme, including that some of the 4 million free trading shares had
been allocated to Shnaider. Ex. 316/Tab 135 is an email from Groag to Shtaif: "Greg is on my phone. Stanton told Greg that AS
[Alex Shnaider] is selling the free float to friends etc. Greg is hopping. Can I call you when I'm finished with Greg?"
267
268

Shtaif said 7354 after he spoke to Roberts, he instructed De Freitas to stop the sales of free trading shares. Ex. 353/Tab 129.
After he received Shtaif's instructions, De Freitas emailed Ex. 354/Tab 130 to Shtaif, c.c. to Roberts:
Michael Shtaif and others appointed by him... have gone out and sold shares in Magellan to third- parties. ... my firm
is facilitating the transactions that Michael and his friends... have instructed us to do after the private sale of shares has
been negotiated ..."
... It is true that stock was issued months ago to various parties related to John including myself and Greg who hold 144
restricted stock... John has claimed that obtaining shares in the deal up front was agreed to by you and him when structuring
Magellan. Structuring Magellan was important to you so that you could attract financing from sources like Midland ... prior
to any discussion that involved any investment to be made by International Energy Limited ... In terms of subscriptions to
free trading shares, my firm Aberdeen Online Trading has been charged with that responsibility ...
[Emphasis added.]
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On May 19, Groag emailed Ex. 316/Tab 135 to Shtaif: "What free shares? ..."

270
I find before May 19, 2006 that Roberts and Groag were unaware 4 million free trading shares had been issued in
January 2006. Shtaif told Roberts and this Court he had had nothing to do with the scheme to issue and sell Magellan free
trading shares privately. On May 19, 2006, and ensuing days it appears Shtaif was trying to use Roberts and Groag to help
him cover his own tracks. Roberts gave evidence that he had concluded that Shtaif had not been involved. However, Roberts
conceded 7524 he had not seen Ex. 456/Tab 52, Howard's and Shtaif's emails discussing who would get the shares, advising
"just us" and then "We got the shares!"
271

On May 20, 2006 Groag emailed Ex. 570/Tab 138 to Roberts:
For your eyes only. ... Let me give you my analysis.
...
2. I received an email from Stanton dated May 19 at 1604 hrs, which was addressed to Mike and copied to you and me. In
this email he advises that his company is NOT selling the free float - that is being done by Mike and others (any idea who
these might be?) Stanton then states that the other directors have no reason to comment. Is he correct ...
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3. I wrote to Stanton this morning to tell him that Mike called me early this morning to tell me that he and John are back
in love and to ask him to tell me at what prices these...shares are b eing so ld...
So Greg, if what I have written above is also consistent with your memory, I believe we have a serious situation on our
hands because [A.] The free flow was NOT approved for sale by the Board and no price was set by the Board. (I believe
that the board must approve the issue of any shares and must determine the price range.) ... [B.] The sale of the shares
has been done on an insider trading basis-...
[Emphasis added.]
272
BDW Non Payment. By May 21, 2006, Groag had finally learned what Shtaif had known since early April: BDW/
International had failed to make any subscription payments for Magellan shares. Groag sent Ex. 572/Tab 140 to International:
Therefore, I can only assume that despite what I heard at the last board meeting that $10 million had been transferred by
International prior to April 28, 2006 into Magellan TD bank account, International appears to have failed to make any
subscription payments for Magellan founders' shares. ...
273 Move from Magellan. By May 22, 2006, Shtaif said Shyfrin had already agreed they would abandon Magellan completely
and start fresh without International.
274

Free Trading Shares. On May 22 in Ex. 577/Tab 152, Roberts replied to Groag's May 20 email:
In my view what John, Stanton and Alex did was not appropriate and if all of the facts were known [it] would be considered
"insider trading"... They have apparently traded shares to friends and family and Mike has stopped the practice. I do not
know where the funds are but Stanton tells me that they have sold about $250,000 of stock They are all insiders... I do not
know how these shares got issued (but were likely issued before we got involved) by John when he was dealing with Mike
alone (i.e. before you, Stanton, Alex and Eduard got involved ...
[Emphasis added.]

275
Euro Gas. On May 23, 2006, the date Euro Gas Russia received the $12 million from Magellan for the purchase of
the SibinTek shares, Shtaif had still not sent the original Magellan Minute Book to Vinogradov or Ganus so Magellan Energy
Russia, which was to replace Euro Gas as manager, could be incorporated. Shtaif said it was necessary for Magellan to wire
the funds to Euro Gas because the Midland lawyers had not completed the incorporation of Magellan Energy Russia. I have
found that Shtaif had deliberately postponed taking the steps needed to implement the transfer of operating control from Euro
Gas to Magellan Russia. Had Magellan Russia been the owner of the notes, Magellan Russia would have had to authorize the
purchase of the Treasury Notes, the place and manner of their deposit, endorsement and transfer to the sellers.
276
SibinTek. On May 23, 2006, after Euro Gas had received the funds, Shtaif emailed Ex. 33/Tab 144 to Shnaider: "We
have instructed our bank in Toronto to wire the funds to Russia to acquire SberBank negotiable Treasury Notes to be ready for
settlement once we receive a final go-ahead from White & Case for our Tyumen deal. I will keep you posted."
277
On May 23, 2006, as part of its due diligence on SibinTek, White & Case sent Irina Bekker a list of documents it
needed to review.
May 24-31, 2006
278 On May 24, 2006, Keloglu, Shtaif's deputy at Euro Gas, attended at SberBank [a Moscow bank], purchased $12 million
in Treasury Notes and deposited them in a safety deposit box in the name of Keloglu and Tsygankov [the lawyer for Poltoranin,
the principal of Reagent] for a period of seven days. Keloglu could have deposited the $12 million or the notes in a safety
deposit box in Euro Gas' name alone. Instead, he entered into a Safety Deposit Box Agreement, Ex. 375/Tab 149, that identified
two clients. Client 1 Keloglu [the client with the right to access the deposit box at the end of the lease term, unless all of the
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enumerated conditions of access in the lease agreement had been satisfied by Client 2] and Client 2, purported owner of 40%
of the SibinTek shares. I have rejected Shtaif's evidence that Keloglu was acting on his own and have found he was acting on
Shtaif's instructions. This action put the $12 million out of the sole control of Euro Gas/Magellan even before due diligence
on the the SibinTek deal had been done.
279
Move from Magellan. On May 24, 2006, a week after Beach had first recommended that Magellan be ditched, Roberts
wrote Ex. 575/Tab 148 to Shtaif, Groag, Shnaider, Shyfrin and De Freitas:
Am enclosing a letter from Alan Beach regarding the transfer of the current US Pink Sheet shell to a Canadian CPC shell
that will trade initially on the TSX Venture Board of the Toronto Stock Exchange... Our goal is to ... move the listing to
the TSE ... The Pink Sheet shell (that we now have) is a nonstarter for all funds and investment banks in Canada and in
the US... Although we have not had an opportunity to formally discuss this move at a board meeting, it is critical that we
put the process in place immediately, as the start of the process is a precondition to raising further funds...
[Emphasis added.]
280
I note that Roberts did not refer to the fact that he had learned from Howard that Magellan was unauditable or could
not be moved to a higher exchange. He referred to a fact that he had known from the time he agreed to serve on the Magellan
Board that Magellan was a Pink Sheet shell, and Pink Sheet shells were non-starters for all funds and investment banks.
281 Late on May 24, 2006, Roberts said he reviewed the Magellan Minute Book he had just requested to see and that Shtaif
had just brought him and learned for the first time 6191 that there were two Magellans, a private company and a defunct public
company that had had its charter revoked and had never been revived. He concluded that Magellan, a private company, was
holding itself out to be a public company and was illegally trading on the Pink Sheets. Roberts said he called Shtaif to say he
suspected Magellan was a sham corporation, then he called Howard and De Freitas to arrange a meeting the following morning.
282
By May 25, 2006, Roberts and Groag were regularly sending allegedly "privileged" communications to each other.
Roberts 7533 wrote Ex. 577/Tab 152 to Groag: "Privilege Assured ... Mike and Alex should transfer the free trading stock they
control (of the 4 million shares) to people who are going to drive long term value ... Mike has got plenty already ... I think Mike
understands he can't get where he wants to go without us ..."
283

Roberts continued:
Mike spoke to Alex about me coming full time... I think we should get paid an additional $200,000 net of taxes plus say
500,000 shares... the market will only back [Mike ]... as an unknown commodity if they know someone they know and
trust is involved... Really, what we are looking at is you and I fulfilling the CEO role and Mike fulfilling the COO role ...

284
The Move from Magellan. On May 25, 2006, Shnaider emailed Ex. 21/Tab 151 to the other Board members, advising
that he and Shyfrin agreed with Roberts the May 24 proposal to move off the Pink Sheets and onto the TSX Venture Exchange.
I reject Shtaif's evidence Shyfrin had already agreed to abandon Magellan on May 22, 2006.
285 Meeting with De Freitas and Howard. On May 25 and May 26, 2006, Shtaif was in Toronto. Roberts gave evidence that
he and Shtaif met Howard and De Freitas at 8 a.m. on May 25. Roberts said he accused Howard and De Freitas of creating a
fraudulent shell. Later on May 25, De Freitas tendered Ex. 551/Tab 154, his resignation from the Magellan Board.
286
Meeting with Beach. After leaving the meeting with Howard and De Freitas, Shtaif and Roberts 6192 asked Beach to
review the Magellan minute book and 6121 to conduct corporate searches of Magellan.
287
On May 26, 2006, Beach set out his findings in Ex. 579/Tab 159, characterizing the Magellan minute book as a "rat's
breakfast." In Ex. 356/Tab 162, he commented that the Magellan corporate records were substantially incomplete, a "disaster."
288

On May 26, Roberts forwarded Beach's email as follows to Shnaider and Shyfrin:

30

Greg - here are my preliminary comments on the minute book review and my Delaware searches today:
1. There was a Delaware company "The Eastwind Group, Inc." incorporated August 3, 1993. It appears that this was
an active investment company with OTC NASDAQ and pinksheet listings. NASDAQ delisted it in 1998. Its charter
was voided by Delaware in March 2003 for failure to pay taxes. It filed for Chapter 11 Bankruptcy in late 2000 and
a trustee was appointed in January 2001. The trail dies there.
2. The minute book Mike provided to me contains a resolution signed by "John Sparrow, Secretary" certifying that a
"special extraordinary meeting was held by the shareholders to revive the company and elect a new board" at 10:00
a.m. on November 8, 2005. The same resolution changes the name to Magellan Energy Ltd. ... rolls back the issued
capital for 1,000, indicates that all officers and directors resigned at that meeting, and appoints Michael Shtail (sic)
as President and sole director.
3. Six hours later, at 4:06 p.m. on November 8, 2005, a new "Eastwind Group, Inc." with a new Delaware ID number
was incorporated. We are told by our Delaware agents that this was not a revival of the old entity. The sole director
of this new company is a "Shaun Adams." The company has 100 million shares authorized at $0.01 par value.
4. Six days later on November 14, 2005, the articles of new Eastwind were amended to change the name to "Magellan
Energy Ltd." and the issued shares were consolidated on a one for 1,000 basis. Shaun Adams certified as "President"
that the amendment was duly adopted by the shareholders in accordance with section 242 of the General Corporation
Law.
5. There is nothing further in the minute books or public file to reflect who John Sparrow might be, or the resignation
of Shaun Adams, or any new board, or evidencing the issuance by the board, whoever that might be, of any shares.
6. There is a print-out from "First American Stock Transfer" dated April 24, 2006 reflecting a total of 286 "qualified"
holders holding a total of 55,004,390 shares. Among those holders are Mike, with 18,000,000 and Midland Resources,
with 25,000,000, various Aberdeens totalling 6,000,000 and the GR Trust at 2,000,000. There are not 286 entries,
closer to perhaps 50 at most. Many of these remaining qualified holders hold only one share.
In summary, the corporate records are substantially incomplete, and what there is, a disaster. There is no possible way
the TSXV or any other recognized exchange would accept a transaction involving the shares of this company without a
complete and consistent share history, with credible legal opinions. I suspect that will be impossible, given the history to
date. Our urgent advice would be to immediately cease any further business activities using this entity and investigate the
most effective means of withdrawing any financing that has been advanced or subscribed to the safety of a clean entity.
The deeper the activities get with this entity, the more difficult any withdrawal, and the more serious the repercussions.
I await your instructions.
[Emphasis added.]
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Although Shnaider could not recall receiving Ex. 579, he conceded he must have done.
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Ex. 114/Tab 161 is an email from Roberts to Groag May 26, 10:36 p.m., copied to Shnaider and Shyfrin:
We had a good day yesterday ... We met ... the Chairman of GMP ... the Marketing Director at Haywood Securities and
presented to Aramanth ... then Wellington West and Blackmont Capital. ... Nothing has changed my views that if we
reposition our marketing ... and get onto the TSX, we will be very successful.

291 Free Trading Shares. De Freitas wrote that Aberdeen had been involved in artificially bolstering the value of the Magellan
shares. On May 26, 2006, the day after De Freitas resigned, Shtaif and De Freitas exchanged Ex. 555/Tab 155, including an
email from De Freitas to Shtaif containing the following:
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... your letter insinuated that I or Aberdeen acted recklessly with Magellan Energy Limited shares without Board approval,
when in fact a verbal informal agreement was made for Aberdeen to facilitate the private sales transactions that you and/or
your friends and Associates generated... What provokes me even more is that Aberdeen clients have expended in excess
of US$40,000 of their own funds to preserve the artificial value of shares in Magellan to assist in your discussions
with investment bankers and private investors.
[Emphasis added.]
292

De Freitas confirmed at trial in his oral evidence that he had been involved in manipulating the Magellan share price.

293 Move from Magellan. On May 28, 2006, Groag emailed Ex. 359/Tab 167 to Shtaif and Roberts, suggesting that Nusbaum,
a U.S. securities lawyer and his firm make recommendations about rescission of Midland's subscription.
294

SibinTek. Shtaif said he returned to Moscow on May 28, 2006.

295
The Plaintiffs alleged that Shtaif conspired with Poltoranin, the principal of Reagent, the seller of 40% of the SibinTek
shares, to illegally benefit from the transaction. They pointed to a number of events in Russia they alleged were suggestive that
Shtaif had conspired unlawfully with Poltoranin to receive proceeds from $6.6 million in Treasury Notes Euro Gas purchased on
May 23 that disappeared sometime between May 29, 2006 and July 2006, when $5.4 million in Treasury Notes were recovered.
Poltoranin was subsequently charged with theft of the notes.
296 Ex. 216/Tab 210, a Resolution in Criminal Case 74305, prepared in July 2006, mentioned a meeting attended by Shtaif
in Russia on May 28: "Lt. Col. Kusakin ascertained that Poltoranin managed on May 28, 2006 at a meeting with Shtaif to get
Shtaif to sign a guarantee to effect the transaction for buying those shares and to repay the forfeit the amount of $6 million in
case Mr. M. Shtaif would refuse to execute this transaction..." [Emphasis added.]
297

Shtaif denied meeting with Poltoranin on May 28, 2006.
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On May 28, Shtaif emailed Ex. 376/Tab 165 to White & Case lawyers Tarabrin, Marechal, Polanski and Amy Jones:
I would like to meet tomorrow 9:30-10:30 to discuss final review of our SibinTek acquisition. I did not receive the final
review in the mail while I was away. Tomorrow we are scheduled to meet at SberBank to exchange shares and Treasury
Notes. I cannot complete the transaction until I have the same report that I received prior to signing Reef Energy contract.
Can you please advise me if it's okay to meet tomorrow and proceed with the acquisition of the shares.

299
Shtaif said 4941 the SibinTek closing date had been set for May 29, 2006. Regional Alliance had informed him and
Keloglu that Poltoranin was flying to Moscow on the morning of the 29th. Shtaif conceded that when he sent this email, White
& Case had not confirmed that it had completed its due diligence.
300
Tarabrin was the most senior lawyer at White & Case working on the SibinTek transaction. He reported to Polonsky,
a senior partner of the firm. In response to Shtaif's May 28 email, Ex. 376, Shtaif received an Out of Office Auto Reply from
both Tarabrin and Amy Jones, another lawyer working on the file. Neither would be at work on May 29, 2006.
301
It appears from a White & Case memo to Shtaif dated June 22, Ex. 178/Tab 243, that Shtaif told someone at White &
Case he had met with Reagent (Poltoranin) on about May 28. Ex. 178 contains the following:
On May 29, upon your return from a business trip you called a meeting in our office. We understood from you that you
wished to accelerate the acquisition, due to concerns (arising from your meetings with Irina Bekker and Reagent that
Reagent would sell its claims to third parties, thus complicating the procedure for discharging those claims. You instructed
us to prepare for completion (and that FAS consent should not be a condition precedent).
[Emphasis added.]
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I reject Shtaif's evidence and I find that White & Case was surprised by his request to close on May 29, 2006.

303
Shtaif gave evidence 3571 that on the morning of Monday, May 29, he met with Polonsky, Tokovinin, Kuznetsova,
Jones and Peter Kotelevtsev. I find from the White & Case memos that neither Tarabrin nor Jones was present. In chief, Shtaif
gave evidence 4910-4920 that before he went to the bank, White & Case provided a written completion report, saying in effect
the deal was ready to close before he went to the bank. In cross-examination he conceded 4959 White & Case did not give
him any written confirmation they had completed their due diligence before he went to the bank. He said he understood that
everything was ready for closing to proceed that day. They just had to "dot some I's and cross some T's." He said he based his
understanding that the deal would close that day on the fact that two White & Case lawyers [Kuznetsova and Tokovinin] went
with him to SberBank, he assumed, to attempt to close the transaction.
304 Meeting at Bank. Kuznetsova and Tokovinin accompanied Shtaif to SberBank 4966. Bekker, Tsygankov and Poltoranin
attended for the sellers. Shtaif said it was the first time he had met Poltoranin and Bekker. [This evidence contradicted the
information in Ex. 182, a White & Case memo recording Shtaif's expression of concern arising from (earlier) meetings with
Bekker and Reagent and in Ex. 216, Lt. Col. Kusakin's information that at a meeting on May 28 with Poltoranin, Shtaif had
signed a $6 million guarantee.]
305
Shtaif gave evidence Kuznetsova told him at the bank there was no problem with the title. She said Poltoranin was the
registered owner of the Reagent shares. At Kuznetsova's request, he endorsed the Treasury Notes and they applied the Euro
Gas corporate seal. They agreed Tsygankov and Poltoranin would take copies of the endorsed notes to demonstrate to Reagent's
creditors that Reagent would be in funds to pay debts owing to them so they would remove their liens against Reagent's shares.
Kuznetsova told Shtaif they were adjourning the closing for two weeks so further documents could be prepared.
306
Shtaif gave evidence 4974 that Kuznetsova instructed him and Keloglu to extend the Safety Deposit Box Agreement
for a further 14 days. Since Keloglu had been the client on the May 24 Safety Deposit Box Agreement, and since the May 29
document was an extension of that Agreement, Kutsnetsova advised him that Keloglu [not Shtaif] had to be the client again.
307
I find the May 29 Safety Deposit Box Agreement was not an extension of the May 24 Safety Deposit Box Agreement.
On the May 24 Agreement, Tsygankov had signed as the client on behalf of Reagent. On May 29 Poltoranin was named as the
client. There was no reason why Shtaif could not have signed for Euro Gas.
308

Shtaif said 3582:
On May 29 Mr. Tsysankov was requesting to be client number one. There was a discussion between Tsysankov and
Kuznetsova as to the reversal of the client order. ... her position was ... she demanded that the key always stays with her
client ... which is me. ... Tsyankov was requesting that the key should stay with them. That was not acceptable. And at
the end they agreed that the change could be made, client one and two would be switched, but that the key would stay
with Shtaif.

309
Keloglu and Poltoranin went into the SberBank vault, deposited the Treasury Notes, and entered into a Safety Deposit
Box Agreement Ex. 469/Tab 173 for 15 days. Poltoranin became Client 1, Keloglu Client 2.
310
Vinogradov gave evidence at trial that once Client 1 and 2 were switched on May 29, all Poltoranin needed to do was
wait until the Deposit Box Agreement expired on June 14 and he could access the notes in the safety deposit box [which Shtaif
had endorsed on May 29], whether or not the conditions set out in the SibinTek Share Purchase Agreement had been fulfilled.
311 Shtaif gave evidence he did not understand the negative implications of the switch of clients until June 8. He was duped
by Poltoranin and misled by the lawyers at White & Case.
312
White & Case's May 31 memo Ex. 379/Tab 181 and June 22 memo Ex. 178/Tab 243 reflected that White & Case did
not review the May 29 Safety Deposit Box Agreement or receive a copy until June 14, 2006. In Ex. 431/Tab 635, an email from
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Tokovinin to Shtaif dated February 17, 2013, Tokovinin confirmed that neither he nor Kuznetsova reviewed the Safety Deposit
Box Agreement or commented on it before it was signed.
313

Ex. 182/Tab 253, a White & Case memo to Shtaif dated June 26, 2006 contained the following:
(This switch had other, unexpected implications, not intended by Euro Gas, as described below. ...)
...It was subsequently discovered that the Deposit Box Lease Agreement of 29 May resulted in Mr. Poltoranin having the
right to unilaterally withdraw the Promissory Notes at the expiry of the storage period. As had not been understood by
Euro Gas on 29 May, "Client 1" under the Deposit Box Lease Agreement of 29 May has the right to unilaterally withdraw
all assets deposited upon the expiry of the storage period.
[Emphasis added.]
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On May 29, 2006, Shtaif emailed Ex. 34/Tab 175 to Shnaider:
... As you're aware, I used 12 Million USD to acquire SibinTek. TBills and they're still in the safety deposit boxes in
SberBank waiting until White & Case will complete due diligence this weekend and make changes to corporate register
in our favour ...[to show Trovalion as the registered owner.]

315 I do not accept Shtaif's evidence that on May 29, 2006, Kuznetsova advised him there was no problem with the title and that
Reagent was the owner of 40% of the SibinTek shares. As at May 29, it is clear from the contemporaneous documentation that
the White & Case lawyers were continuing to take steps to satisfy themselves that Reagent owned the shares it was purporting
to sell to Geros and Geros was purporting to sell to Trovalion. The documents White & Case had requested from Bekker on
May 23 had not been provided.
316
I find that on May 29, 2006, White & Case did not understand the negative consequences of switching Client 1 and
Client 2 in the Safety Deposit Box Agreement signed that day. It incorrectly assumed that the notes could only be accessed in
the presence of representatives of both Reagent and Euro Gas.
317 Free Trading Shares. At the end of May 2006, Roberts and Groag continued to have concerns about Shtaif's and Shnaider's
involvement in the unauthorized sale of 4 million free trading shares. On May 29, Roberts emailed Groag Ex. 676/Tab 171: "I
do not know where the truth lies but I do know that Stanton told me that the 4 million was split between Mike, John and Alex ..."
318
Move from Magellan. Near the end of May, Shnaider 107 and Shtaif agreed that Shnaider would call Marechal of
the Zolty law firm and ask him to provide a new corporate vehicle to replace Magellan. Marechal provided a British Virgin
Island company, Koll, and he wrote Ex. 26/Tab 172 to Shtaif, indicating that a percentage should be indicated for the initial
shareholding. "The sharing between you is not technically clarified but since the effective funds until now came fully from
Midland, we should indicate to the banks a percentage which makes sense to them, such as 80/20." In Ex. 26//Tab 172, Shtaif
replied: "For the time being you can indicate this [80/20], but I will have to discuss ownership with Alex and Eduard."
319
Therefore, when Koll was organized, the initial share allocation was 80%/20% (Ex. 25/Tab 8, p. 3-4). Shnaider said
110-111 he and Shtaif agreed to meet a few days later in Moscow to negotiate the share allocation.
320
White & Case Attempts to Complete Due Diligence and SibinTek Closing Documents. Between May 29, 2006 and
June 14, 2006, White & Case attempted to confirm that Reagent had title to 40% of the SibinTek shares that Trovalion was
purchasing. I find it was unable to do so.
321

In a June 26 memo, Ex. 182/Tab 253, White & Case reported to Shtaif as follows:
... It was intended that the completion of the acquisition would take place in Tyumen later in the week of May 29 (or early
the following week) once the sellers had rectified the share register to demonstrate that they had title to the shares. We
proceeded to prepare documents for completion .... No further information or documentation was received from the sellers.
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322 Move From Magellan. On May 30, 2006, Roberts wrote Groag about Magellan's dispute with Howard: "I have discussed
this with Allan [Beach] who recommends a settlement be reached with some stock or warrants."
323
Koll Share Ownership. On May 31, 2006, Shnaider said 115-117 he and Shtaif negotiated Koll share ownership. They
agreed that Shnaider and Shyfrin or Midland would own 67.21% of the Koll shares in exchange for Midland's $50 million
investment. Shtaif and his team would own the balance. He referred to Ex. 27/Tab 6, his contemporaneous handwritten notes.
324
Shtaif gave evidence 3446-3447 that he and Shnaider agreed that Midland would invest $120 million and would own
67.21% of the Koll shares. He said he provided a spreadsheet, Ex. 361/Tab 568, to Shnaider at the May 31 meeting, showing
Midland paying $120 million for 67.21% of the Koll shares.
325
I accept Shnaider's and Shyfrin's evidence they were never prepared to invest $120 million in Koll. At the end of May
2006, Shyfrin was reluctant to invest at all.
326
SibinTek. As noted earlier, Kuznetsova had told Shtaif on May 29, 2006 she needed to prepare further documents.
The Share Purchase Agreement, Ex. 180/Tab 119, was between Trovalion and Geros. It did not mention Euro Gas at all. The
purchaser Trovalion was to pay Reagent $12 million on behalf of Geros. Shtaif had given control of Treasury Notes in the name
of Euro Gas, a non-party to the agreement, to another non-party to the agreement Poltoranin. On May 31, 2006, Kuznetsova
and Tokovinin wrote Ex. 379/Tab 181 to Shtaif:
To substantiate the transfer of the Promissory Notes by Euro Gas instead of Trovalion, Reagent should issue notice to the
sellers confirming the settlement of debt under certain share agreements while Euro Gas should issue the notice to the
sellers confirming the off-setting of the Promissory Notes against the purchase price payable by Trovalion to the sellers. ...
327
Meetings with Shnaider re SibinTek. On May 31, 2006, Shnaider text-messaged Shtaif asking him to meet with two
brokers including an Armen Sarkisikin who represented an entity other than Geros and claimed their client was the true owner
of the SibinTek shares. Shtaif said when he met with them, he knew their client was not the true owner. He gave the following
evidence at 3600: "Well, first of all, I asked ... for a simple thing. I said I'd like to see the minute book. I'd like to see the
corporate registry. I'd like to see your entitlement to claim that you are the shareholder." [Emphasis added] He said they showed
him "some phantom book with something in it that they just opened and closed" and refused to provide a copy. He said he told
Shnaider they were "full of it" and offered to bring Geros, the true owner of the shares, to meet Shnaider.
328
Shnaider gave evidence that after that meeting, he asked Shtaif to "double check to make sure his people really had
title to the shares." Shtaif told Shnaider not to worry.
329 Appointment of Magellan Director of Security. Shtaif gave evidence that on May 31, Ex. 35/Tab 192, Mr. Sergei Solovyev,
a policeman at the commercial crime division in the Central Police District of Moscow, was appointed as Magellan's Director
of Security. [This is the same Sergei Solovyev Shtaif mentions in numerous emails in evidence sent in June and July of 2006.]
330

Potential Funding for Magellan. On May 31, 2006, Mr. Salem of Duration wrote Ex. 473/Tab 700 to Hazout:
We are considering making an investment of $5-15 million. However, I would first like to further my due diligence and
would welcome any material on the ownership of the oil fields acquired and the official confirmation of the 2P reserves
acquired or ... in the process of being acquired by Magellan...

June 2006
June 1-13, 2006
331
SibinTek. On June 1, 2006, Shtaif sent Shnaider Ex. 25/Tab 8 p. 4, an SMS message: "W&C sent recommendations
everything is clear and will help us register in Tyumen."
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Although Shtaif said White & Case had advised him that Reagent had good title to 40% of the SibinTek shares and
he had not been impressed with the ownership claims made by the brokers he had not met on May 31, Shtaif said he met with
Sergei [whom he said was still a policeman] and asked the police to investigate, just in case Poltoranin/Reagent was improperly
claiming to be an owner of 40% of the SibinTek shares.
333 Move away from Magellan. On June 1, 2006, Roberts sent Shtaif Ex. 584/Tab 184, a draft letter to be used to terminate
International's/BDW's subscription agreement.
334 Changing Roles. On the same day, Groag emailed Ex. 587/Tab 187 to Roberts, mentioning he had discussed with Shtaif
that Roberts was prepared to commit up to two weeks per month in the management of Koll for a salary increase from $80,000
to $160,000 per year.
335
Free Trading Shares. By June 2, 2006, Voskoboinikov had requested the refund of the US$250,000 he had advanced
to Aberdeen to purchase 50,000 Magellan free trading shares at $5 per share.
336
SibinTek. On June 5, Shtaif emailed Shnaider Ex. 35/Tab 192: "They [White & Case] are heading to Tyumen or are
already there. They will make sure the register of the company is changed so that the beneficiary is Trovalion, our subsidiary
in Cyprus. ..."
337
At one point in his evidence, Shtaif said he concluded on June 6, 2006, from a document White & Case received
from Regional Alliance, Ex. 381/Tab 196, that Reagent owned 40% of SibinTek. An "expert commission" had reviewed extract
#11647 from the Unified State Register of Legal Entities, Certificate of Registration number 000292594, and concluded that
SibinTek's incorporation and issue of securities were valid and that SibinTek's shares were owned 60% by Sibmash and 40%
by Reagent; Shtaif: 3611-3612 and 3787. He said the large stamp on the document indicated that the information had been
verified and was up to date. [Vinogradov gave evidence that all Regional Alliance had was an extract from the State Register
showing SibinTek's founders in 2000. It was not up to date.] At another point in his evidence, Shtaif said he knew Regional
Alliance was not a law firm and he did not rely on it to certify title. He relied only on White & Case. He understood that White
& Case had to complete its due diligence.
338
Vinogradov and Ganus both gave evidence that the documents provided by Regional Alliance were not the documents
the White & Case lawyers needed to conclude that Reagent owned 40% of the SibinTek shares in June of 2006. The only reliable
indicator of ownership was the seller's internal register showing details of all share transfers right up to the date of the sale. The
seller was the only party with access to its own current internal corporate register. Although White & Case had asked Bekker
to produce that internal register, she had not done so.
339
On June 7, 2006, White & Case lawyer Jones had emailed Ex. 38/Tab 213 to Shtaif: "We haven't yet heard from Irina
Bekker following our email requesting outstanding information/documents required for completion ..." She enclosed a 26 page
completion checklist dated June 7 setting out items that still needed to be completed. As of June 7, all of the items on the
checklist in white still needed to be completed. In white under Stage A Completion Actions, #1 was "Full report from current
SibinTek shareholder register to be provided to White & Case in Tyumen." Ex. 38A/Tab 200. Shtaif sent an email Ex. 468/Tab
200 to Groag: "See what I have to put up with to close the deal."
340
I find Shtaif 3600 understood that the White & Case lawyers needed to see the internal register they had asked Bekker
to produce before they could satisfy themselves that the sellers had title. That is why he had asked to see the corporate registry
on May 31.
341
Move from Magellan. A special board meeting was held on June 7 to transfer ownership of Koaploma and Trovalion
to Koll Resources Limited. Ex. 595/Tab 201.
342
SibinTek. On June 8, 2006, Shtaif learned from Regional Alliance that the result of the reversal of Clients 1 and 2 on
the May 29 Safety Deposit Box Agreement would be that at the end of the lease agreement [July 14, 2006], Client 2 [Keloglu]
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would lose all rights to the contents of the box, whether or not he held the key and whether or not the conditions for closing
had been met. I find that as of June 8, 2006, it was clear to Shtaif that if the SibinTek deal did not close before June 14, 2006,
the $12 million [in notes] would be in jeopardy. Shtaif said 2613-3614 he was shocked and had a "mild heart attack."
343
I accept Vinogradov's evidence (detailed later after June 20, 2006) and I reject Shtaif's evidence that he immediately
disclosed the problem to Shnaider and Shyfrin, instructed Polonsky to provide Midland with complete access to the file,
requested Polonsky and Vinogradov to look at the matter and demanded that Polonsky find ways to eliminate the risk. Shtaif
said 3601-3602, 3614-3615 he went to the police again on June 8, 2008, filed another complaint against Poltoranin and asked
the police to pursue an investigation of possible fraud. [Shtaif did not produce any documents to corroborate that he made a
June 8 complaint to the police.] He said the police went to Tyumen, met with the SibinTek General Director and followed up on
the ownership of the shares. [He gave inconsistent evidence on what he learned from the police. At one point he said they did
not share the full details of their investigation with him. Elsewhere in his evidence he said that based on Sergei's investigation,
he concluded that Reagent had title to 40% of the SibinTek shares.]
344
Free Trading Shares. Shtaif said when he received De Freitas' productions in this lawsuit, he found out about a lot
of "back door dealing." He referred to a letter from the Magellan transfer agent sent by Nusbaum to Shtaif on June 12, which
appears to show that one of the companies De Freitas had set up for Shnaider, T H Capital, had received 300,000 Magellan
shares. However, De Freitas gave evidence 5968-5969 that no free-trading shares of Magellan were ever deposited into the
accounts he had set up for Shnaider.
345 SibinTek. On June 13, 2006, Shtaif emailed Ex. 382/Tab 206 to Groag who forwarded it to Shnaider and Shyfrin, setting
out that the sellers had confirmed beyond a doubt that they were the "true and only owners of SibinTek." Contrary to his earlier
statement that he had not relied on Regional Alliance, he said he based Ex. 382 on the Regional Alliance report [Ex. 381/Tab
196 dated June 6] and other (unspecified) information from White & Case. In Ex. 382, Shtaif continued:
We have 12 million lodged in SberBank notes that the sellers are now entitled to. Tomorrow we can sign off the
ownership in the company with representatives of White & Case and make all the necessary changes in the government
official institutions to register Trovalion as the legal owner of the property...
They brought in all the documents that were requested by White & Case and have confirmed their readiness to sell ...
since they have performed they now demand a full payment, which in accordance with our contract they are entitled to ...
I did not agree to sign off and transfer SberBank notes before notifying you. Legally we are bound since the sellers have
performed ... Our agreement includes the payment of 1 /2 of the 12 million now and the final payment after they complete
the removal of General Director and when White & Case will change ownership in favour of Trovalion.... I just talked to
White & Case and they will be ready tomorrow to assist in closing. Technically backing out is not an option. So will you
agree that if I will only transfer half, this will stimulate the sellers to help us in achieving results?
[Emphasis added.]
346
Later that day, Shtaif emailed Ex. 385/Tab 213 to Shnaider, saying "we have certified documentation that the sellers
are entitled to the property and can sell it."
347
On June 13, Shnaider wrote in Ex. 25/Tab 8: "...Did White & Case give you an opinion that it is safe to pay?" Shtaif
responded in Ex. 385:
Yes, once we receive the ownership transfer we are in the position to enter our name into the register... technically there
is no reason why we should not pay in full now... we have White & Case resolution. There is no reason why we cannot
close... Tony has seen the White & Case opinion and thinks there is no legal reason why we should not proceed.
348
Shnaider responded in Ex. 37/Tab 213: "Can I see the White & Case opinion please?" In response, Shtaif 5056 sent
Ex. 38A/Tab 213, the White & Case completion checklist as of June 7 that did not contain any White & Case opinion that it
was safe to close the transaction.
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In my view, these two documents, Ex. 382 and Ex. 385, are worthy of emphasis.

350
Shtaif's June 13 representation in Ex. 382 - that the sellers had confirmed beyond a doubt that they were the true and
only owners of SibinTek shares - was misleading. Shtaif conceded he knew on June 13, 2006 he could not rely on Regional
Alliance and that White & Case had not yet confirmed the sellers had title. He knew the internal register of SibinTek was the
critical document and he knew White & Case had not seen it. I find Shtaif knew when he represented to Shnaider that the
sellers had brought in all the documents that had been requested by White & Case that his representation was false. Shtaif said
"technically there is no reason why we should not pay in full now." That was false. As of June 13, the sellers were not entitled
to full payment. On June 13, Shtaif knew if the deal did not close, the Treasury Notes would be at risk. Shtaif conveyed the
misleading impression that there were no problems with the SibinTek deal. I find Shtaif's representation that White & Case had
given its opinion it was safe to pay was false.
351 Had Shtaif agreed to give Poltoranin the guarantee mentioned in Ex. 216 and to forfeit $6 million even if the transaction
did not close, that would have been consistent with his statement "technically backing out is not an option." Unless he had
entered into the guarantee mentioned in Ex. 216, his statement: "Our agreement includes payment of half the $12 million now"
made no sense. If he had entered into that guarantee, when he referred to "our agreement," he was referring to his and Poltoranin's
agreement, not Magellan's agreement. Whether or not he had given a guarantee to pay half, Shtaif was pushing hard to get
approval to pay $6 million even though he knew the deal was not ready to close. When he indicated his intention to release half
of the notes, he knew that whether or not the deal closed that the very next day, Poltoranin could get access to the notes.
June 14-19, 2006
352
White & Case, having learned that the Safety Deposit Box Agreements signed on May 29 were due to expire on June
14, 2006, and that as Client 1, Poltoranin would be able to remove the Treasury Notes from SberBank Safety Deposit Box
whether or not the conditions for closing had been satisfied, convened a meeting on June 14 with Bekker and Tsyankov at its
offices in Moscow. [See White & Case June 22 memo, Ex. 178/Tab 243 and also Ex. 174/Tab 237 prepared by Kutnetsova
and Tarabrin.] Shtaif did not attend. Those present prepared a nine point protocol, Ex. 174/Tab 238, outlining, among other
things, the things Poltoranin and Geros needed to do before the transaction could be closed. Step 1 was as follows: "Reagent
will endeavour to provide White & Case with formal confirmation (i.e., an excerpt from the register) of its ownership of over
40% of the shares in the company."
353 Ex. 41A/Tab 241, a June 21 White & Case memo addressed to Shtaif, also described the June 14 meeting and included
the following at page 3:
At the June 14 meeting it was also discussed how to deal with the US$12 million promissory notes to be released to
Reagent that are currently stored in the SberBank deposit box, in light of the fact that (under the current arrangement with
SberBank) Reagent has the right unilaterally to withdraw this amount at the expiry of the storage period. ... We understand
that the parties intend to proceed as follows. The total amount is to be divided into two equal parts of 6 million US dollars
each, and stored in different deposit boxes. One of these remains in the possession of Reagent; the other will be held. Shtaif
interested person; the key to Reagent deposit boxes to be deposited in the other box. Please confirm this arrangement was
actually put into effect; if not, please let us know what the current arrangement with Reagent is.
354
Shtaif gave evidence 5100 that on June 14 while Polonsky and Tarabrin were meeting with Tsyankov and Bekker, he
was at the police station, ready to take action in case Poltoranin tried to abscond with the notes. 3620-3622. Shtaif sent Shnaider
an SMS Ex. 25/Tab 8: "Alex, I am in the meeting with law enforcement agency regarding acquisition of SibinTek. We will not
have any issues. It goes up to the top. I will call later."
355 I reject the submission of the Defendants that Shyfrin knew about the problem with the SibinTek notes on June 14 because
Shtaif went to the police on June 14, 2006. Shyfrin said when he learned about the problems with the notes, he instructed Shtaif
to go to the police. I find on June 14, 2006, Shyfrin did not direct Shtaif to go to the police station. Shtaif did not say Shyfrin
directed him to go to the police on that date.
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356
Shtaif gave evidence that after Tarabrin had called him to say the protocol had been executed, he left the police station
and met with Poltoranin, Bekker and Tsyankov. He tried to convince them to reverse the order of the clients. Poltoranin would
not agree. He deposited six Treasury Notes with a value of $5.4 million in Box 0159 for a further period of 30 days, and he
again designated Poltoranin as Client 1. The other six notes with a value of $6.6 million were placed in another safety deposit
box. Shtaif said he later learned that Poltoranin had the key to that box.
357
On June 14, 2006, Shtaif emailed Ex. 386/Tab 217 to Shnaider: "...I have secured that all legal due diligence by White
& Case has been completed and procedure approved. Today I've spent approximately 8 hours with White & Case compiling
procedure that will ensure our full legally binding transfer of ownership and as stated I have only locked half the funds in safety
deposit box until the change of ownership is complete."
358
After Shnaider queried Shtaif's reference to deposit of half the notes, Shtaif 3641 wrote Ex. 386/Tab 217 to Shnaider:
"All the funds are locked in two separate boxes in SberBank. Half the funds will be opened after the sellers come back from
Tyumen as per my last email. The remaining balance will be available after they complete the removal of the unwanted parties."
359 For Shtaif to have released half of the notes on June 14 was consistent with the content of his June 13 emails there was
no reason not to release all the notes, but that he would be releasing half.
360
Shtaif's email to Shnaider that he had only locked half of the notes in the Safety Deposit Box was consistent with
Vinogradov's evidence that he later was advised by a SberBank representative that after June 14, Poltoranin and Keloglu were
only named as Client 1 and 2 on one box, Box 0159. Vinogradov concluded that after June 14, if there was another box at
SberBank containing Treasury Notes, it was in Poltoranin's name alone.
361
I have also considered Shtaif's evidence 5064 that his statement "I have only locked half of the funds in safety deposit
box" was a "true statement." He said locked one half means that now this is committed and there's no way back. I don't have
the key to the safety deposit box. Mr. Poltaranin does... I have the key to the other box 0159. Shtaif 5083 said he never saw a
deposit agreement for the box for which Poltaranin had a key.
362
I find Shtaif and Poltoranin did not implement the protocol devised by White & Case on June 14, 2006. Instead, Shtaif
and Poltoranin agreed 6 notes would be put in a box in the name of Poltoranin alone. Six notes would be put in Box 0159.
363 Shtaif's June 14 memo to Shnaider ("we will not have any issues. All is arranged through White & Case. People on the
way to change the register of the company") was false and misleading.
364
Move from Magellan. On June 14, 2006, Roberts emailed Ex. 360/Tab 215 to Groag, Shnaider and Shyfrin referring to
Google searches that he had done on the Pink Sheets website for Magellan and International. He had ascertained that the same
answering service answered the telephone of Magellan and International. He suspected Howard had set up both Magellan and
International and had been pulling the strings for both.
365 On June 15, 2006, Roberts wrote to Groag: "Mike has to understand his limitations. ... We cannot have Mike controlling
the process."
366
Greenspoon gave evidence that on June 16, 2006, Shnaider told him they were having problems with Magellan and
asked him to attend a Magellan Board meeting on June 20, 2006.
367
Shtaif gave evidence 3676 that before he traveled to Toronto for the Board meetings on June 20, 2006, he had a
conversation with Polonsky and Vinogradov, because he wanted to ensure that the Midland lawyers had had full access to the
White & Case file on SibinTek. Vinogradov gave evidence that sometime before June 21, Shyfrin asked him to take a look at
the SibinTek deal. He didn't have any information on SibinTek. He called Shtaif, who suggested that Vinogradov call Polonsky.
When he did, Polonsky advised he needed Shtaif's permission before he could release information to Vinogradov because Euro
Gas was White & Case's client. Polonsky promised Vinogradov he would start releasing SibinTek information to Vinogradov
as soon as Shtaif had provided his authorization.
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I find that before June 20, 2006, Vinogradov had had no access to any part of the White & Case file on SibinTek.

369 Roberts said when he met with Groag the night before the June 20 meeting, Groag advised him about developments on
Reef and SibinTek in Russia, including the switch of Client 1 and Client 2 in the May 29 Safety Deposit Box Agreement and
its implications, including that Poltoranin could access the Treasury Notes even if the SibinTek deal did not close. Roberts said
6258 Groag told him that the lawyers were not too concerned because they did not think Poltoranin would steal the notes and
risk going to jail. Roberts said he advised Groag about developments in Toronto involving Magellan.
370
Roberts gave evidence that he discussed the possible implications of the switch of Clients 1 and 2 with Shnaider and
Nusbaum at dinner on June 19, 2006. They did not perceive the notes to be at high risk. Shtaif, who was sitting at a different
table, said, "If you're not happy with what I've done, I'll resign." Shnaider said, "You were just fooled, I don't want you to resign."
371
In his evidence Shtaif did not mention any discussion about SibinTek on June 19, 2006. I find Shtaif, Roberts and
Groag did not advise Shnaider about the switch in Safety Deposit Box Clients before the June 20 meeting. I base this finding
in part on the evidence of Shnaider 1274-1275, which I accept, and in part on the content of the contemporaneous documents,
including but not limited to Ex. 692/Tab 796, a July 6 email from Groag referring to a communication in which Shnaider noted
that since the [June 20] meeting Shnaider and Shyfrin had become aware that Mike had exposed the Trovalion $12 million
in the most crude manner and Polonsky's reference in email Ex. 205/Tab 449: "It was not until late June/early July ... that we
had any dealings with Midland."
June 20, 2006
372

As of June 20, 2006, Shyfrin said:
I was reluctant to go ahead because I almost lost my trust in Shtaif. Usually when people lie to me I'm not dealing with
them anymore ... I was convinced by Mr. Shnaider ... that maybe it was an unfortunate event, maybe and that we already
have lost one and a half million to Bokserman and we already send 12 million to buy SibinTek and maybe SibinTek will
be a good deal to recover whenever we lost and make money. So out of respect to my partner I stayed. Although I can
repeat, I was very reluctant to stay in the business.

373
Shyfrin said January 29, 2013 at 40 that on June 20 he thought that Shtaif was well experienced in the oil and gas
business. While Shyfrin (January 29, 2013 at 20) still believed that Midland's $50 million was not enough to buy more assets
and create a small-sized oil company and that more investment was needed, he was under the impression that Shtaif had other
investors: "... I was kept under impression by Shtaif continually that investors already on the horizon. They are coming with
the big-money. It will not be a problem. It will not be a problem. We were kept under continuous impression like that..."
374
Final Magellan Board Meeting. On June 20, 2006, Shnaider, Groag, Roberts and Shtaif met to rescind Midland's
subscription in Magellan. Lawyers Beach, Greenspoon and Nusbaum attended the first part of the final Magellan Board meeting.
375 Board Minute. Ex. 28/Tab 225 is the Minute of the final Magellan Board meeting. Shtaif said the lawyers recommended
that certain matters not be recorded in the minutes, including the discussion about SibinTek, the $12 million transfer and
Vinogradov's investigation of the switch of Clients 1 and 2 in the May 29, 2006 Safety Deposit Box Agreement. Roberts
gave evidence that Greenspoon advised that the details of the unwinding of Magellan should not be detailed in the Minutes.
Greenspoon denied 3014 providing that advice.
376

Beach Notes. Beach took notes, Ex. 538/Tab 226, of the portion of the meeting he attended. They read as follows:
Larry Nusbaum, pump and dump, 504 issue answers - Florida attorney ... 4,000 free trading shares without legend early
January 2006 504-... 4 million bad shares... Not well done. very transparent fraud... transfer agent "First American." Never
filed in Texas as required if legit 504 issuance. No registration. The promoter was possibly "underwriter." Who? Stanton
director pri <?? Howard, Watson, Alec Minute no priors ret found connections? Duty? Public? 11000 @130. Market
making issuing.Vlad $250,000 Stanton - broker Paraguay NASD Porteus - Stanton transfer agent has been told to stop.
40

Notice caught on too quickly to get pumped. Feb 19 Greg and De Freitas applied to the board. Stanton confirmed only
4700. Magellan not a reporting issuer... Nothing known to come back to bite directors. press releases _ Who prepared
and authorized? Suggest a press release rescinding Midland + no assets.... $120 mil PR was unknown and unapproved.
No obligation under US law to report to regulatory Legal justification for revocation? Fraud sufficient grounds. No
record of significant public sales...Vlad $250000. Secondary - company not involved... Should issue note to Midland
with security...White & Case acts for Euro Gas. Cyprus treaty Russia 5% tax... Magellan sent 12 million to Euro Gas for
Trovalion deal (subsidiary of Magellan). Now on deposit in Russian bank pending minor regulatory conditions... Delaware
no requirement of any director All can resign. Any ongoing MS legal will be to Euro Gas Moscow ... Should leave
reimbursement to board on Table. Commission should be reversed to Midland by direction... Alex resigns with nominee
Avi will do rescission agreement. Larry will do PR and unanimous written resolutions - Two PRs the rescission and the
resignations.
377
Roberts' June 20, 2006 Notes. Ex. 598/Tab 765 are notes Roberts said he made at the final Magellan meeting and the
inaugural Koll meeting. As early as March 24, 2010, Ex. 689/Tab 794, the Plaintiffs challenged their authenticity. At trial they
asked this Court to find they were unreliable.
378
The Plaintiffs' Challenge to Roberts' June 20 Notes. Before his examination for discovery, Roberts produced a copy of
Ex. 598. At his discovery he was asked to produce his original notes so they could be examined and tested. Roberts said they
were missing and blamed the Plaintiffs' law clerks who had had custody of them before the discovery for photocopying.
379 At trial, the law clerk from Weir Foulds, Rose Plue, gave evidence. She said she never saw Roberts' original notes. She
took the utmost care when copying Roberts' documents. She copied the photocopy of his notes that Roberts had produced and
put it back where it had been. There was no way that original notes could have been removed.
380 Counsel for the Plaintiffs submitted that in early 2010, when they first challenged the authenticity of his notes, Roberts
could have taken steps to locate and produce the original notes. Instead, he waited and located them on the eve of trial. Lindblom
gave evidence 8853-8854 that after 18 months, there is no test to determine when a document was written. Had Roberts produced
his original notes at discovery or shortly thereafter, Lindblom could have determined if they had been written or added to within
18 months of early 2010. (Roberts 7704-7705.)
381
In his evidence, Lindblom 8854-8855 made it clear that Roberts had made a number of additions to his notes after he
wrote them, including: Newco as signing bonus on p. 3; GR MS beside "no real risk"; "VV is reviewing White & Case" on p. 4.
Lindblom was not able to say whether the words "flip-flop" had been recorded in the normal sequence.
382 On discovery Roberts admitted he wrote in his notes, in square brackets, things that he was thinking but did not say. He
conceded he also made entries of unuttered thoughts that he did not put in square brackets.
383
I found Beach to be a reliable and objective witness. As there were marked differences between Roberts' and Beach's
notes, and as Roberts admitted that his notes included things he was thinking but that were not said that he did not mark with
square brackets, and as he clearly made additions to Ex. 598 that in my view were material, e.g., "VV reviewing White & Case;
MS no real risk," I am unable to have any confidence in the accuracy of Roberts' notes. I have not relied upon them.
384 Beach gave evidence that at the beginning of the Magellan meeting, Nusbaum gave advice that Magellan was a fraudulent
sham private company that had been incorporated in November 2005 and that did not have legitimate public company status. He
advised Midland to demand the rescission of its subscription agreement and the return of its investment. Shnaider and Shyfrin
did so, then resigned from the Magellan Board Ex. 30/Tab 235 [to avoid a conflict]. The remaining Board members - Shtaif,
Groag and Roberts - agreed on behalf of Magellan to rescind the Midland share subscription and repay to Midland what was
left of its $50 million Shnaider 120-121. By June 20, 2006, Magellan had already disbursed $12 million to buy Treasury Notes
for the SibinTek share purchase, $1.5 million to Bokserman and $171,591.39 of other expenses.
385 Amounts Owing to Directors - Magellan Promissory Notes. Beach gave evidence about a discussion at the final Magellan
Board meeting regarding payment of Magellan fees and expenses. Shtaif was seeking to be reimbursed for approximately a
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million dollars in various expenses he or his company had incurred. Beach said 5841 no agreement was reached at the Magellan
meeting with respect to those expenses. Beach's notes include the following: "Should leave reimbursement to Board on table."
386
Roberts gave evidence 6299 that before any funds were returned to Midland, he and Groag wanted payment from
Magellan of amounts they said were owed as directors. They agreed 6300 Nusbaum would prepare and Magellan would execute
Magellan promissory notes payable to Shtaif, Roberts and Groag - Shtaif US$1,282,847, Groag US$86,848 and Roberts US
$44,796. Shtaif gave evidence 3412 that Nusbaum, Beach and Greenspoon discussed a Magellan note payable to Shtaif.
387
I reject Roberts' evidence that at the Magellan meeting, the Magellan directors agreed to issue Magellan promissory
notes in favour of Shtaif, Groag and Roberts. I accept Beach's evidence as reflected in his notes that the Magellan directors
decided to table the matter.
388
Costs of Reversing Magellan. Beach gave evidence that at the June 20, 2006 Magellan meeting, the directors agreed
that the costs of cleaning up and reversing the Magellan transaction should be borne by Shtaif.
389
Discussion re SibinTek Notes. Roberts gave evidence that on June 20, 2006, Shtaif very briefly mentioned the problem
arising out of the switch of the clients 1 and 2, saying there was no real risk. Everyone thought Poltoranin wanted to close
and would not risk going to jail by not closing. Shtaif gave evidence there was a discussion about the SibinTek Treasury
Notes, including the switch of Clients 1 and 2 and its possible implications. Shnaider 121-122 and Greenspoon 3013-3014 gave
evidence there was no such discussion. Beach recorded the discussion as follows: "Magellan sent 12 million to Euro Gas for
Trovalion deal (subsidiary of Magellan). Now on deposit in Russian bank pending minor regulatory conditions."
390
I accept the evidence of Shnaider 121-122 and Greenspoon 3013-3014 there was no discussion about risks relating to
the notes at the June 20 Magellan meeting. I find the discussion about SibinTek was as recorded in Beach's note. I find that on
June 20, 2006, Shnaider and Shyfrin were unaware the SibinTek notes were at risk.
391 Koll Inaugural Meeting June 20, 2006. Later on June 20, 2006, the inaugural Board meeting of Koll was held. Shnaider,
Shtaif, Groag and Roberts attended. The Minutes are at Ex. 32/Tab 230.
392 Shtaif said that he came to the Koll meeting on June 20 expecting Midland to invest $120 million in Koll and to receive
67.21% of the Koll shares as he and Shnaider had agreed on May 31, 2006. Shtaif 4767 and Roberts gave evidence that at the
June 20, 2006 Koll meeting, Shnaider refused to honour his earlier agreement. Shtaif said 4768 in May 2006, other investors had
been prepared to participate in Koll. However, since Shnaider and Shyfrin had agreed on May 31, 2006 to invest an additional
$70 million, between May 31 and June 20, he had not taken any steps to line up other investors.
393
Roberts said not to have gone ahead with Koll would have been "catastrophic" for Shtaif. He had roughly $4,000,000
of his own money invested. Roberts 3482 and Shtaif had no choice but to agree. Reef and SibinTek were scheduled to close
within 30 days.
394 For reasons given earlier, I have already found that on May 31, 2006, Shtaif and Shnaider had agreed that the Plaintiffs
would receive 67.21% of the Koll shares in return for Midland's $50 million investment.
395
Appointment of Directors. At the inaugural Koll meeting, the parties agreed on the appointment and remuneration of
officers and directors. Shtaif was to be CEO, with an annual net salary of $600,000. Groag was to be Chairman at an annual net
salary of $150,000 and Acting CFO at an annual net salary of $250,000 [a total of $400,000 net]. Roberts was to be Executive
Director at an annual net salary of $80,000 plus $80,000 for additional work. Shnaider and Shyfrin were to be non-executive
directors, at an annual net salary of $80,000 each. Shtaif gave evidence they also agreed on the minimum duration of his and
Groag's terms. The Minutes contain the following: "It was also agreed that directors would have a one year rolling contract with
a 3 year commitment both to and by Koll. It was agreed the President & CEO would have a 5 year commitment."
396

Shnaider said 138-139 they did not agree on the duration of their appointments as set out in the Minutes.
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397
Debts Due to Directors. The Minutes Ex. 32/Tab 230 reflect that the Board agreed Koll would pay Magellan's exdirectors the debts owing to them by Magellan as a signing bonus. Shnaider gave evidence 140-141 he agreed that Koll would
make payments, but only after Koll was cash flow positive. Roberts said the debts due to directors were to be paid in Koll's
June payroll run.
398 Did Midland Promise to Put $36.3 Million Back into Koll Immediately? Shtaif and Roberts gave evidence that Midland
promised to immediately pay the $36.3 million back into Koll.
399
Shnaider gave evidence 140 that he and Shyfrin did not commit or agree to put the $36.3 million back into Koll
immediately. They agreed to transfer up to $50 million to Koll as required.
400
Greenspoon gave evidence that he did not remember any discussion at the Magellan meeting about the return of the
funds to Midland being conditional upon Midland agreeing to repay the money to Koll immediately.
401 The June 20 Koll minutes make no reference to an immediate payment. Whether or not the Plaintiffs intended on June 20
to reinvest the $36.3 million, within the next few days, once Vinogradov learned of the problems with the SibinTek transaction
and informed Shnaider and Shyfrin about them, they were not prepared to do so. The July 7, 2006 loan agreement provided:
"The lender shall extend to the borrower from time to time, solely at the discretion of the lender, one or more loans up to the
aggregate of US$50 million..."
Events Post June 20
June 21, 2006
402 June 21 Meeting in Toronto re Unwinding Magellan. The Minutes of a meeting of Magellan dated June 23, 2006 meeting
but held on June 21, are Ex. 460/Tab 690. Shtaif and Roberts gave evidence that on June 21, Shtaif, Groag and Roberts resigned
as directors of Magellan,/Tab 249.
403
Documentation Unwinding Magellan: Settlement Agreement dated June 21, 2006 between Midland and Magellan Ex.
29A/Tab 234 provided that Midland would return all of its common shares in Magellan. Magellan would repay Midland the
remaining available funds [approximately US$36.3 million], assign to Midland all of its right, title and interest to the issued
and outstanding shares of Trovalion and Koaploma, their rights and benefits under the SibinTek and Reef Share Purchase
Agreements, and give Midland a secured demand promissory note in the amount of US$1,671,591.39, Ex. 29C/Tab 236.
404 Roberts said Nusbaum prepared the Settlement Agreement Ex. 29A/Tab 236. Greenspoon gave evidence that he prepared
the Settlement Agreement.
405 Assignment Agreement. Greenspoon said he prepared Ex. 29B/Tab 236, the Assignment Agreement, assigning the capital
stock in Trovalion Industries and Koaploma Management to Midland.
406
Promissory Note. Tab 249 was a promissory note from Magellan to Midland for $1,671,591.39 [representing the $1.5
million paid to Bokserman and $171,591.39 in expenses.]
407
Magellan's Promissory Notes dated June 23, 2006. Roberts gave evidence that by June 21, 2006, Midland's CFO
and Groag had prepared a reconciliation of amounts owed: to Shtaif, $1,282,847; to Roberts, US$44,796; to Groag, $86,848.
Nusbaum's office had prepared Magellan promissory notes in those amounts [Ex. 31/Tab 246]. Shtaif signed each of the notes
on behalf of Magellan before he resigned as its CEO.
408 Shtaif said 4731 he thought he had sent copies of the notes to Shnaider and Shyfrin as an attachment to his email dated
June 24. [He said 4733 he would print it out and bring it to court but he did not do so. Counsel for the Plaintiffs suggested the
only attachment was the Board minutes.]
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I accept Shnaider's evidence 620-625, 630-631 that neither he nor Shyfrin knew about Ex. 31 or approved them at any
Magellan Board meeting or otherwise. He did not see those notes on June 21.
410 Greenspoon said 3025-3026 he had no involvement in preparing Ex. 31. He said he did not discuss them with Beach or
Nusbaum. Beach said 5842 he had never seen Magellan promissory notes in favour of Shtaif, Roberts and Groag. Nusbaum was
not called to give evidence. I accept the evidence of Greenspoon and Beach that they did not prepare the notes and conclude they
were not prepared by Greenspoon, Nusbaum or Beach. The Magellan notes in favour of Shtaif, Groag and Roberts contained
spelling mistakes. For example, "principal sum" was spelled "principle sum." Magellan was spelled incorrectly. This contrasts
with the other documentation prepared on June 20.
411
While there is a note about a discussion during the Koll meeting about Koll paying signing bonuses ex Magellan, that
offers no reason why Magellan would give promissory notes to its ex-directors. Roberts said 6299 it made no sense to create a
liability for tax purposes in a company being jettisoned. They agreed that they would execute notes evidencing what Magellan
"owed." Koll would pay those amounts as signing bonuses. From a Koll audit perspective, these amounts would be listed as
signing bonuses and deductible by Koll for tax purposes.
412
I find that on June 20, the Magellan Board decided in effect that Magellan would not give promissory notes to Shtaif,
Groag and Roberts. Shtaif and Roberts knew it. I find the notes were not discussed at the June 21 meeting. If Shtaif signed
them on that day, he did so knowing that on June 20 the Magellan Board had decided Magellan would not give promissory
notes to Shtaif, Groag and Roberts.
413
SibinTek. On about June 21, Midland's Chief of Security reported to Shyfrin that Poltoranin, the purported owner
of Reagent/40% of the SibinTek shares, was a convicted murderer. Shyfrin said that news alarmed him, because "convicted
murderers could not be trusted with $12 million."
414
I have found Vinogradov had no opportunity to review the SibinTek file before June 21, 2006. In an email Ex. 205/
Tab 449 Polonsky confirmed that Midland's first involvement with SibinTek was in late June 2006. He wrote: "It was not until
late June/early July 2006 (after Euro Gas got itself into difficulty over the promissory notes) that we had any dealings with
Midland." [Emphasis added.]
415 Vinogradov gave evidence 1605-1606 that on June 21, he received Ex. 174/Tab 238 the first of the SibinTek documents
from White & Case. He reviewed Ex. 180, the SibinTek Share Purchase Agreement and some other documents including White
& Case's June 21, 2006 memo. While he said 1613-1614 at first he didn't understand the whole situation, he thought there was a
problem. He 1624-1626 immediately contacted Shnaider Ex. 41/Tab 241, telling him the SibinTek transaction was "a big mess."
He called White & Case to seek further information. He asked Regional Alliance for all of its documents and collected all the
information he could. He soon learned since Client 1 and 2 had been switched, the promissory notes were at risk.
416 After June 21, Vinogradov continued to receive documents from White & Case and Regional Alliance. [In the White &
Case memos to Shtaif in evidence Tabs 238, 239, 181, 243, White & Case repeatedly advised Shtaif that the internal shareholder
register had been requested and had not been received, and that White & Case was not yet satisfied that the sellers were the
registered owners of any of the shares of SibinTek.]
417
After he received White & Case's June 22, 2006 memo, Vinogradov called Tarabrin who explained that the White
& Case lawyers still (as of June 22) had not received the documents they needed to satisfy themselves that the vendors had
title to the shares.
418
Vinogradov said 1696-1698 although the Share Purchase Agreement was with Geros, if Poltoranin had no title to
the Reagent shares he was purporting to sell to Geros, Geros could not transfer title of those shares it was purporting to sell
to Trovalion. Vingradov and Ganus both concluded 1629-1643 that White & Case had not received satisfactory proof that
Poltoranin, Reagent, Bekker or Geros had title to 40% of the SibinTek shares.
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Shyfrin gave evidence (January 29, 2013 at 43-46) that when Vinogradov and Ganus reported "the hair-raising news"
that Poltoranin had no legal ownership of 40% of SibinTek, he understood that the $12 million was at "huge risk." When he
confronted Shtaif and asked him what he had done to protect the notes, Shtaif told him he had put all the notes into two deposit
boxes. When Shyfrin asked who had the keys, Shtaif said he had given a key to Poltoranin. When Shyfrin asked, "What was
the condition for Poltoranin to open the box? Were they supposed to receive something in advance, shares or documents?"
Shtaif answered no.
420
Shyfrin gave evidence that in his opinion, only an idiot or a criminal would have dealt with a convicted murderer and
given away $6 million for nothing. Shtaif blamed White & Case. Shyfrin said he didn't believe a smart businessman would have
needed White & Case to tell him not to give $6 million to a convicted murderer. Although Shyfrin had done business in Russia
for many years, he said he had never been involved in "such a stupid transaction with promissory notes."
421
I have accepted Vinogradov's opinion 2268-2273 that he believed the sellers had no right or title to sell 40% of the
SibinTek shares to Trovalion. [In assessing Vinogradov's evidence, I have not relied on the evidence of Keefe about information
he received from White & Case on January 23, 2008. That evidence was not admitted for its truth.] I have relied on the
contemporaneous documents including the White & Case memos and have concluded that on May 29, 2006, the SibinTek deal
was not ready to close; the documents that had been provided did not prove that the sellers had good title to the shares; Shtaif
wanted the closing accelerated; Tokovinin and Kuznetsova did not review the Safety Deposit Box Agreement that Keloglu
and Poltoranin signed on May 29 until June 14, 2006. After May 29 White & Case tried to take further steps needed to close.
White & Case learned about the switch of Clients 1 and 2 and the implications from Regional Alliance. They continued to take
steps to satisfy themselves on title and to protect the notes, but they were never provided the documents they needed to satisfy
themselves that Reagent had title to the SibinTek shares.
June 22-30, 2006
422

SibinTek. On June 22, 2006, referring to the June 14 meeting, Polonsky wrote to Shtaif in Ex. 178/Tab 243:
You asked us to attend a meeting (June 14) with the sellers and Reagent. At this meeting we were provid ed with ...the
promissor y notes deposit agr eements dated 24th and 29th of May. At the 14 June meeting a protocol (setting out further
steps and conditions for completion of the acquisition) was negotiated and executed, and alternative arrangements for the
promissory notes (including an extension of time and a division into two deposit boxes) were discussed. These are described
in our memorandum of the 14 June meeting. Following the meeting, we drafted (in conjunction with Yuri Monastyrsky of
the specialist litigation firm Monastyrsky Zyuba) a letter from Euro Gas to send to SberBank alerting SberBank to certain
errors in the promissory note deposit agreement of May 29; this was sent to you on June 14.
Today Regional Alliance confirmed that the letter of June 14 was not sent to SberBank ... Regional Alliance also stated
today that the alternative arrangements discussed at the June 14 meeting were subsequently varied, so that Reagent retains
the right to take possession of all the promissory notes
.... Regional Alliance provided us today with further documentation relating to the promissory notes; we have been
discussing these with Yui Monastyrsky with a view to developing possible approaches to restrict the release or payment
of the promissory notes to Reagent.
[Emphasis added.]

423
White & Case's letter to SberBank cautioning it not to release the Treasury Notes is Ex. 472/Tab 218. Although Shtaif
gave evidence 3678 that he and Keloglu personally delivered Ex. 472 to SberBank, he produced no document to corroborate
his evidence, such as an acknowledgment of receipt. I find he did not deliver the letter.
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Free Trading Shares. On June 23, 2006, De Freitas emailed Ex. 318/Tab 668 to Shnaider: "As far as I'm concerned,
Michael Shtaif is the only one who has made money on the Magellan deal to date." At trial, Shtaif characterized De Freitas'
email as "self-serving," saying that De Freitas was trying "to cover his [own] tracks."
425 SibinTek. White & Case hired and paid for an independent litigation lawyer, Monastrysky, to advise it, including whether
it should seek an injunction to prevent the release of the SibinTek Treasury Notes to Poltoranin. The Minute of that meeting
is Ex. 460/Tab 690. Monastrysky's memo of the meeting is Ex. 183/Tab 259. Vinogradov and Ganus attended the meeting
convened for that purpose on June 23, 2006; Shtaif did not.
426
Ganus said by June 23, 2006, they were beginning to understand that it was unlikely that the seller would provide
good title to the SibinTek shares. Vinogradov 1675-1676 and Ganus 1648-1650 gave evidence that by the end of the June 23
meeting, those in attendance had agreed that to recover the notes, they should not initiate the civil proceedings, but should use
the criminal process. They understood 1677-1678 that even if they involved the police, it might not be possible to recover them
before the Safety Deposit Box Agreement expired on July 14.
427
Shtaif's Activities Late June 2006 re Treasury Notes. Shyfrin said on June 23 he demanded Shtaif open a criminal file
with the police. In late June [and early July] he understood Shtaif thought Sergei could "do something." On June 29, Shtaif sent
Ex. 25/Tab 8 an SMS to Shyfrin: "Eduard, Sergei policeman still outside of Moscow. He is finalizing the file and will be ready
to discuss tomorrow..." Shtaif told Shyfrin he had arranged a meeting with Sergei Solovyev, Mr. Gardt and Mr Andreev, the
General Director of SibinTek. Shyfrin said he decided to wait to see what would happen.
428 Shnaider gave evidence Shtaif advised him he was going to open a criminal file with a Colonel Sergei Solovyev and to
pay him US$30,000 to arrest the notes. [This is the same Sergei Solovyev Shtaif had said on May 31 was being appointed as
Director of Security for Magellan.] Shtaif said Sergei had not left the Commercial Crime Division of the Central Police District
in Moscow and denied paying him $30,000.
429

A June 26, 2006 White & Case memo, Ex. 182/Tab 253, prepared by Polonsky, Tarabrin and Borilatov, noted:
... we were informed by Regional Alliance on 22 June 2006, no such plan was implemented. This is reflected in one of
the Deposit Box Agreements concluded on June 14, 2006 (the other has not yet been provided to us.) We understand the
situation to be as follows: The total amount of the ... notes has been divided into two parts, one is 180 million Rubles the
other 143,520,000 Rubles and each is stored in a separate deposit box ... we understand Mr. Keloglu has the key from
one of the two deposit boxes... this fact does not prevent Mr. Poltoranin to unilaterally withdraw the promissory notes at
the expiry of the storage period...

430
After learning that Midland's $12 million were at risk, Shyfrin again wanted to back out of the deal. He said in the
seven months he had known Shtaif, there had been one disaster after another. However, Shtaif and Roberts were telling them
how successful the venture would be. He and Shnaider decided to remain in the venture to recoup their past losses (Shnaider
196-199; Shyfrin January 29, 2013 at 63-64) but they needed (1) financial control of Koll (Ex. 44/Tab 255); (2) Midland's inhouse lawyers involved in every transaction.
431
Shnaider gave evidence that he thought at that time that if they pulled the plug they would lose millions of dollars.
However, given Roberts' and Shtaif's assurances, he thought if Shtaif were to concentrate on finding oil deals and Koll were
taken public, they would be able to recoup their losses.
432
On June 27, 2006, Shnaider wrote Ex. 44/Tab 255 to Groag: "Due to last week's events that became known to us only
after the inaugural meeting, Midland has decided it would like to have full control of the funds in the future..."
433 On June 30, 2006, Groag wrote Ex. 692/Tab 796: "On Tuesday I sent Alex the draft of the Koll inaugural minutes which
we held on June 20. He replied saying that since that meeting they have become aware that Mike had exposed the Trovalion
$12 million in the most crude manner..." [Emphasis added.]
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On June 30, 2006, Roberts wrote Ex. 693/Tab 264 to Groag: "As far as Alex and Eduard taking control, I expected as
much. That is likely what I would do, after seeing this debacle."
435
On June 30, 2006, Groag emailed Ex. 461/Tab 263 to Roberts and Shtaif: "I spoke to Mike about your idea of us three
as a seamless team, with you [Roberts] as President, Mike as COO/Russia CEO and I [Groag] as chairman going forward alone
(without Midland)..." Mike's response was "Ask Greg to start moving." Both Shtaif and Roberts said it was not accurate to say
that they wanted to move forward without Midland. However, if Midland pulled out, they would have moved forward alone.
July 2006
July 1-6, 2006
436

On July 1, 2006, Roberts emailed Ex. 601/Tab 266 to Groag:
We can go forward without Midland but that would not be my preference given the representations we have made and the
explaining that we will have to do with the Street... it would be a huge loss to our team and to the business to lose Alex
and Eduard. That being said, I am surprised that Alex and Eduard have not pulled out. ... I can't imagine that they are too
pleased with the way things have gone ... I would be very surprised if they will continue without changes in the status quo.
Alex is well respected in Canada and in Russia. ... I would certainly understand if they make the decision not to proceed. ...
Mike has many strengths, but he does not have the experience to take a company public and then run the Canadian public
company... It is patently obvious given what has transpired (with International, John, David, etc.) that Alex and Eduard
have lost confidence in Mike's ability to lead the company. Mike has to understand he has many strengths but a few
weaknesses ... we need a person responsible for closing that has transactional experience. ... (c) we need to operate a public
company. From what I've seen, these are not Mike's strengths, but they are yours and mine.Several bankers have told me
clearly that you and I have to expand our roles for the market to really perceive this as a real opportunity, as they do not
see Mike having the appropriate experience to do it all. This has become obvious to us and I believe Alex and Eduard have
real issues with this as well. (d) you have done a great job as chairman and are eminently qualified for that role.To ensure
success you have to be very active in Russia which requires in my view no less than 50% of your time.
... to go forward we need to first determine if Alex and Eduard want to continue... If Alex and Eduard do not want to
continue,we must still have this open dialogue with Mike regardless of the decision... I believe the executive team has to
be fortified I have suggested that I would become President with you maintaining the role as Executive Chair and Mike
maintaining the role of CFO with very defined roles as I see it, (with Mike's role being restricted and yours and mine
being considerably increased)...(c) I am happy to consider the President's role which would require me to leave IPICO,
as long as you assume more of an operational role in Russia....(d) the Market clearly has to understand that Mike is the
visionary, the Key to our success,but that you and I are in operational control with a solid board and advisory committee
in place to ensure success...
[Emphasis added.]
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On July 4, 2006, Shnaider emailed Ex. 48/Tab 271 to Shtaif:
Due to all circumstances that took place in the last few weeks I would like to propose the following to you; Midland
provides a $50 million (including the $12,000,000 at SberBank now) loan at interest Libor plus 2% to Koll Resources
instead of an investment into the company.This will make me and Eduard much more comfortable going forward. I agree
that Koll would be owned by myself and Eduard (not Midland) yourself and the management according to our agreement.
I don't understand why we take control only of Euro Gas Russia and not Euro Gas BVI. We always spoke about BVI.
[Emphasis added.]
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Shtaif responded Ex. 47/Tab 271:
47

This is an interesting proposal... If this means once we pay off the loan you do not own the same position in the company,
then we should discuss this ASAP... Euro Gas Russia effectively manages everything, so unless there is a specific reason
why you need BVI company I do not see any reason to transfer ownership at this time.
439

Shnaider responded:
We don't want to reduce our shareholding. We would like to remain with 67% of the shares. We have no particular schedule
for the loan repayment. We propose that our loan would be repaid once the company will be in a position to do so. We
also agree to subordinate our loan to a loan ...
[Emphasis added.]
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Shtaif wrote Ex. 47A/Tab 271:
Alex... Our agreement is that you would "invest" the funds to keep the shares. You cannot "loan" the funds and own shares...
you should invest or be a lender- the choice is yours! I do not like to renegotiate after the deal has been concluded... At
this time I would rather keep things as we have agreed in the first place...

441
Shnaider gave evidence 218-219 that he made it clear that he and Shyfrin would not proceed if Shtaif did not agree to
his proposal, including the transfer of ownership of Euro Gas to Koll.
442
Changes to Contract. On July 5, 2006 Shnaider and Shtaif spoke by telephone. Shtaif said the conversation was very
acrimonious. They came to an agreement on new terms.
443

On July 6, 2006, Shnaider emailed Ex. 49/Tab 276 to Shtaif confirming the new terms:
This is to confirm our conversation earlier today where we both agreed to revise our involvement with Koll Resources.
The following has been agreed: the shareholding in the company will remain the same as per the inaugural meeting of
Koll Resources that took place in Toronto on June 20. Midland's $50 million will be treated as a loan bearing interest of
LIBOR +2%. We will have an option to convert the loan to preferred shares. We will ask our lawyers in Toronto to draft
such agreement. The draft of this agreement will also be used by M. Shtaif. Shtaif has had various expenses up to date
that will be treated exactly as Midland's loan. These expenses are not related to BDW, International or SibinTek. Midland
agrees that all ongoing expenses of Koll and acquisitions will be financed from Midland loan. All BDW International and
SibinTek expenses will be financed by M Shtaif. Please confirm.

444 During his examination-in-chief, Shtaif said 3482-3483 he confirmed his acceptance of Ex. 49 by email. However, he said
4776 he "was being extorted. Shnaider didn't care about the other shareholders of Koll." The revised terms were not discussed
with any of Koll's other directors. Shnaider gave evidence that all of Shtaif, Groag and Roberts agreed to the new terms.
445
On about July 5, 2006, Shtaif said police from the Central District uncovered a Snamick Security Agreement [not a
Compensation Agreement]. Shtaif denied 3874 that the document he had received from the police was Ex. 185/Tab 12, which is
a Snamick Compensation Agreement dated November 11, 2004, whereunder Poltoranin had agreed (due to its inability to fulfill
his obligations under a loan contract dated December 22, 2002) to transfer 400,000 shares of SibinTek to Siberian Alliance of
Machine Building and Services Companies ("Siberian Alliance.")
446
I reject Shtaif's evidence that the Snamick Agreement he received from the police in July of 2006 was different from
Ex. 185. I find as of July 2006, the Agreement in hand seemed to show that Poltoranin had already transferred the shares he
was purporting to sell to Trovalion to another party, the Siberian Alliance.
447
Recovery of SibinTek Notes. Shtaif gave evidence 3697-3700 that after Poltoranin did not show up at the meeting that
had been arranged for July 6, 2006, he texted Ex. 42/Tab 281 to Shyfrin: "Please tell your people to become involved."
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July 7-13, 2006
448
SibinTek. Shtaif said White & Case had never advised him that there was a problem with Reagent's title. As of July 7,
he didn't see any issues with it. However, by July 7, Vinogradov was telling him that the SibinTek deal could not close and that
they needed to take criminal action to recover the notes.
449
On July 7, 2006, Shtaif said Vinogradov prepared a document for Poltoranin to sign, reversing the order of clients in
the June 14 Safety Deposit Box Agreement and 3697-3700 met with Tsygankov, Poltaranin's lawyer. After Vinogradov accused
him of fraud and told him that if the order of the clients were not changed, criminal charges would be filed, Tsygankov became
upset. Poltoranin and Tsygankov refused to cooperate with Shtaif thereafter.
450
Vinogradov gave evidence 1962-1963 he set up a meeting with Tsygankov to have Poltoranin sign a document giving
Trovalion control of the safety deposit boxes and to "understand if it was mistake or it was crime." He tried to explain to
Tsygankov what they were doing was not right and they would have to go to police.
451 After Shnaider texted Shtaif: "Did they sign?", Shtaif replied: "No, they decided to back out and not to proceed. Please
tell your people to go for it." He later wrote: "Once they received our legal proposal they got pissed and told me to FO."
452

Later the same day, Shtaif sent another text message to Shnaider:
... We are preparing a contract where Geros will reimburse $12 million plus all expenses within a month or they will sell
its 95% of SibinTek for 12 million instead of 22 million for 75%. Worst case scenario is that we will own this company
for 10 million less than we were planning. Also on Monday the police will block access to the bank to Poltoranin and we
will be able to retrieve the contents of the safety deposit box that we have a key. I am afraid that after today's affair they
will find every way to access the contents of the first safety deposit box that they have the key to. Once
... we accused them of having our notes illegally, they got absolutely pissed off and told me where to go. .... So we are
meeting with Eduard tomorrow to plan how to retrieve the funds. Meanwhile we have the rights to claim 95% of the
company ...
[Emphasis added.]
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Shnaider responded: "This is total BS ... It is useless paper that we get for $12 million."

454

Shtaif responded Ex. 43/Tab 281:
.... As for the documents, they claim that they are genuine and that they paid off the other people so there should not be
any issues... I am ONLY concerned with the second deposit box. The one where we have the key Sergei guarantees that
Poltoranin will not get his hands on....
[Emphasis added.]
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Shnaider replied to Shtaif: "...I think you are all underestimating Poltoranin and his lawyer..."

456
Changes to Contract. On July 7, 2006, Shnaider emailed Ex. 50/Tab 277 to Marechal, Shtaif, Tilis and Vinogradov,
setting out the revised terms of Midland's continuing participation in Koll. He specifically requested that Shtaif confirm the
revised terms to Marechal:
... We have decided with M Shtaif that Midland will not invest $50 million into Koll but will provide US $50 million into
Koll as a loan for a period of three years at an interest rate of LIBOR +2%. Shtaif has also spent approximately $2 million
on setting up this business and his expenses will also be treated as a loan on the same terms and conditions as Midland's
loan. It has been decided that all fund transfers from Koll for the companies belonging to Koll such as Koaploma and
Trovalion should be approved by myself and Eduard only. Mike, please confirm this to Michel. Koll must also have full
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ownership of both Koaploma and Trovalion before any funds should be transferred to their accounts. Mike I suggest you
tend to this immediately so the Perm purchase does not get delayed.
[Emphasis added.]
457

Shtaif replied (also part of Ex. 50) to Shnaider, Marechal, Tilis and Vinogradov: "I fully concur with this email..."

458
Shnaider then wrote Marechal, Tilis and Vinogradov: "I would like to confirm that we will be sending today as a loan
from Midland $14 million plus to Koll Resources..." (68-69). [The remaining funds for the Reef deal ($5 million) were to be
provided as a loan.]
459 In the Loan Agreement Ex. 365/Tab 278 dated July 7, 2006, between Midland and Koll, Article 1 provided that Midland
would extend to Koll, from time to time, solely at its discretion, loans up to an aggregate of $50 million. Vinogradov gave
evidence that the Midland lawyers prepared Ex. 365 to reflect Shnaider's oral agreement with Shtaif. Ganus arranged for Shtaif
to pick it up at the Midland office. Shtaif signed as CEO of Koll and returned the signed agreement to Midland on July 7 or 8.
It was then forwarded to Marechal at Zolty's office for signature by Ms. Brassey, the sole director of Koll.
460
July 8, 2006 Record Meeting. On July 8, Shyfrin, Shtaif and Groag met and confirmed the terms Shtaif and Shnaider
had already agreed upon. Ex. 58A/Tab 289, an attachment to Ex. 58/Tab 289, is a minute of the meeting taken by Groag.
All parties present agreed Midland would loan $50 million, Shnaider and Shyfrin would have 67.21% of the Koll equity.
Midland would fund the purchase of Reef. Shtaif would repay Koll for any losses on the SibinTek notes. Midland would have
control of all all operations and expenditures. Outstanding debts ex Magellan for directors, would be settled as per the June
20 agreement. Midland would seriously consider purchase of SibinTek if the owners delivered to Koll properly authenticated
papers of ownership and transfer of title no later than July 15, 2006.
461
SibinTek. On July 8, 2006, Shnaider told Shtaif: they have no right to sell him anything and asked what White & Case
said about this company.
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Shtaif responded to Shnaider:
On Wednesday they are bringing all of the documents that were prepared for transfer of the property to us by White &
Case. They have unanimous shareholder agreement and changes to the registry and all other documents that White & Case
were requesting... As per securing the safety deposit box - on Monday criminal charges will be laid against Poltoranin. As
of that moment he will not be able to come near the safety deposit box that we have the key. The other box will also be
arrested- providing that they did not find any way of moving funds- like having a fake power of attorney. On Tuesday will
we know we will know for a fact. So far I can guarantee the safety deposit box that we control. The police will do the rest.
Also tomorrow we are meeting with Eduard to discuss other option. I believe that we will have the contents of the second
secured through arrest of Poltoranin. I will know more tomorrow after meeting with Eduard and possibly Sergei.
[Emphasis added.]

463
Shnaider wrote Ex. 43/Tab 281 to Shtaif: "On Wednesday they will bring no documents ... and our people should
coordinate with yours the actions that must be taken. I just hope there is still something to save." [Emphasis added.]
464

Groag emailed Ex. 610/Tab 284 to Roberts on July 8:
I have seen an email between Alex and Mike in which they state they are in for the $50 million but they want 1. Shares
as in inaugural minutes and 2 the $50 million is a loan at LIBOR + 2%. 3. Costs of John H etc and SibinTek are for Mike
only. I understand Mike has seen written agreement.
Mike and his/our new Security guy were supposed to meet the SibinTek guy on Thursday at 3 p.m. and get the $12 million
from the Bank - the guy never showed ... the Security guy (a Colonel in the KGB) has now made arrangements for the
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guy to be collected at dawn on Friday and go with Mike to collect the money... I gather Eduard wants his guys to go in
and collect the money but their price is a little over $1M ...
[Emphasis added.]
465
Shtaif gave evidence at trial 5093-5094 that he had never seen Groag's email to Roberts, Ex. 610/Tab 284. He denied
dealing with a Colonel of the KGB.
466 Vinogradov gave evidence that by July 8, 2006, there was little time left before the Safety Deposit Box Agreements would
expire on July 14 and Poltoranin would gain access to the Treasury Notes. On July 8, Shtaif, Vinogradov, Osipov of Regional
Alliance, Keloglu and Shyfrin met at the Hyatt Ararat Hotel in Moscow with Mr. Vyashlab Leonov ("Leonov.") Vinogradov
gave Leonov all the documents and information he had gathered. Leonov studied them and quickly analyzed what needed to
be done. Grounds needed to be identified to bring forward the criminal case. Leonov advised the information to be included in
the complaint and proposed it be filed in the Basmanny precinct of Moscow. After the application was received, the prosecutor
had to review the complaint. Measures had to be approved, then taken. Given the shortness of the timeframe and the fact that
Moscow was a big city, it was important to ensure the application was filed in the correct police precinct to avoid the loss of
valuable time.
467
Shtaif said he was concerned that Leonov had proposed abandoning what Shtaif had been doing with the police in the
Central District of Moscow. He sent an SMS to Shyfrin "... I already signed a letter with the police and criminal investigation
will commence. Will this not cross with police?" Shtaif said he was advising Shyfrin about his concern that officers from two
different police precincts might charge Poltoranin.
468
Shyfrin said he didn't understand Shtaif's concern. He thought Shtaif's behaviour was very strange. Although Shtaif
appeared to cooperating, Shyfrin perceived from his remarks, the expression on his face, his behaviour, that Shtaif wasn't anxious
to recover the money. Shyfrin said:
I see this message is good evidence of that state of disarray Shtaif was. Because on one hand he had to formally cooperate
with the investigation not to acknowledge himself a criminal. But, on the other hand, I strongly believe he was involved
in the case. He didn't want, that's very strange, police to arrest the box. We were working on that. We asked them to arrest
the boxes to prohibit Poltoranin from taking the money, and he's concerned with it. I don't understand that... I think by
this message Shtaif gave himself away.
469 Vinogradov gave evidence 1658-1659; 1681-1685; 1690-1691; 1965-1966 that at the meeting at the Hyatt Ararat Hotel,
Osipov of Regional Alliance told him that one box containing notes belonged entirely to Poltoranin.
470 Recovery of Treasury Notes. Since the notes were in the name of Euro Gas, Shtaif was the only person who could make
the application requesting the police to take urgent measures to prevent a crime: the theft of the Euro Gas notes. Based on the
advice of Leonov and the information they had received from Shtaif, Keloglu and White & Case, on July 9, Vinogradov and
Ganus prepared Ex. 184/Tab 287, a Statement to Initiate a Criminal Case, to be sent to the police. Vinogradov gave evidence
1694-1696, 1699, 1703 to 1704, 1891-1892 that Shtaif did not object to anything in the draft Statement, including the following
reference to the Snamick Compensation Agreement at p. 3:
In addition, at the time of the transaction, we became aware that 40% CJSC, which were the subject of the transaction,
were sold by Reagent two years ago under a settlement agreement dated November 11, 2004 to SNAMICK CJSC and
the sole purpose of Reagent's General Director A.N. Poltoranin, is the fraudulent acquisition of another person's propertysecurities in the form of SberBank bills belonging to Euro Gas Consulting LLC.
471
Ganus said 2404-2405, 2423-2424 at that time it seemed to him that Shtaif was cooperating unwillingly. He thought
Shtaif had not told them everything he knew. He thought that Poltoranin was a fraudster for sure. He was suspicious about
Shtaif and mentioned his suspicions to Vinogradov.

51

472

After Shtaif signed Ex. 184, it was sent to the police and filed with Prosecutor Zakarov.

473
Vinogradov gave evidence 1685-1688 that on July 9, the day after Osipov told him one of the boxes belonged entirely
to Poltoranin, he decided to take Keloglu to SberBank to check whether there were one or two security deposit boxes holding
SibinTek Treasury Notes in Keloglu's and Poltoranin's names. He said he knew that if there was only one box, it was unlikely
they would be able to recover all the notes. A bank officer advised that there was only one box in Keloglu's and Poltoranin's
name. He could not advise whether there was another box in Poltoranin's name alone.
474
On July 10, Roberts emailed Shtaif, with a copy to Shnaider and Shyfrin, Ex. 52A/Tab 290 dated July 9, 2006 on Koll
letterhead, "Re Proposed Capital Structure of Koll":
... a s I understand the negotiations between Alex and Mike, Alex and Eduard's money is coming in as debt with a large
equity sweetener (about two thirds of the issued shares). ... Using debt in this fashion means that we will have to keep
the company private.... I fully understand why Alex and Eduard would now prefer debt. I understand they have lost some
confidence in Mike and are concerned that without a super priority, they will rank pro rata with other shareholders if
something were to go wrong... They now feel that a true equity investment may be too risky.
[Emphasis added.]
475 Roberts gave evidence he was trying to point out that there were ways [apart from debt] that would be more acceptable to
the investment community to protect Shnaider and Shyfrin. Roberts said that at the time Greenspoon agreed with his proposal
that they take preferred equity. [Greenspoon gave evidence 3027-29 he did not agree. From Midland's perspective, Roberts'
proposal that Shnaider and Shyfrin take preference shares instead of debt was not a good idea because debt ranks ahead of
equity, preferred or otherwise. Greenspoon 31 said there was no reason, either legal or practical, that Midland could not have
debt and that Shnaider and Shyfrin could not also have equity in Koll.]
476 I reject Roberts' evidence that Greenspoon had agreed around July 11 with Roberts' proposal that Shnaider and Shyfrin
take on preferred equity. I accept Greenspoon's evidence 3027-3029 that he did not.
477
Changing Roles. Roberts gave evidence 6358 that in July of 2006, all the shareholders including Shnaider agreed that
Roberts would come on full-time starting March 1, 2007, about six months before the IPO, to handle corporate finance and
assume the administrative duties of the CEO. He mentioned this on p. 3 of Ex. 52A. He said 6366 all the directors agreed his
salary would be $350,000 a year and that he would receive a bonus every year, 30% of the option pool and an additional bonus
of $350,000 in the IPO year.
478

On July 10, 2006, Groag emailed Ex. 121/Tab 292 to Shnaider [Shtaif not copied]:
I am still sore at the way information was passed to us re International and their so-called commitment. We should have
pushed Mike to get notarized documents to support their so-called substance. I kept asking Mike who was this David
Watson.
I am also terribly angry at what happened with the SibinTek cash ...

479 Shnaider wrote to Groag (also in Ex. 121/Tab 292): "... the company will have funding for development and acquisitions
as long as we feel comfortable with the abilities of management to manage the company..."
480
Defendants' Discontent with New Contractual Terms. A day later, on July 11, 2006, Groag emailed Ex. 366/Tab 294
to Shtaif and Roberts complaining that "even when we go public, Shnaider and Shyfrin will control like Hitler the new public
company....We (you Greg and I) must have a plan to unwind all these nasty arrangements well before we go public next March."
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481
Shtaif agreed "the nasty arrangements" to which Groag was referring were the new capital structure Midland's loan,
and Shnaider and Shyfrin's equity in Koll. He said he didn't tell Shnaider about the plan to "unwind these nasty arrangements,"
although he said he did tell Shnaider on July 12 that he wanted to buy him and Shyfrin out.
482
Ex. 55/Tab 293 is an email Shtaif sent to Shnaider early on July 11, 2006: "... Forcing me to sign this agreement in
haste under duress without due process, claiming that you and Eduard will not approve payment for acquisition of Reef Energy
before I execute is not legally binding and can be viewed as extortion and will not be enforceable by the courts."
483
Shnaider gave evidence 248-251 that he told Shtaif he was not forcing him to sign anything, to take his time and get
legal advice. On July 11 Shnaider emailed Ex. 56/Tab 293 to Shtaif: "It is up to you whether you choose to continue or not. No
one is putting you under any pressure... I suggest you review the Pledge Agreement with your counsel." He continued: "Please
advise Reef Energy that the purchase of their assets is postponed."
484 Shtaif said 3744 that on July 11, on Shyfrin's and Leonov's instructions he went to Basmanny Precinct with Keloglu and
Svetlana Kuznetsova of Regional Alliance to file a criminal complaint against Poltoranin. Ganus also attended.
485 Lt. Col. Kusakin posed questions, and using their answers and the information contained in Ex. 184/Tab 287, typed and
printed statements for Shtaif, Keloglu and Kuznetsova to sign. Shtaif's statement is Ex. 238/Tab 605.
486
Shtaif said while he was at the police station, he was forced to sign the loan agreement dated July 7, 2006, Ex. 365/
Tab 278. On it he wrote:
This agreement was signed under duress at the police station in Moscow Russia... on July 11, 2006 at 16:15 in the presence
of Vladimir Keloglu, Lt. Col. of Police Kusakin, Peter Ganus lawyer from Midland Resources Holdings that brought in
contract for execution. Reason for execution was the demand of Alex Shnaider and Eduard Shyfrin. The condition was
that payment for Perm project would be executed only after I pledge my shares.
487 Shtaif said Kusakin and Ganus stepped outside. After coming back in, Kusakin casually pulled out a gun. While he didn't
point it at Shtaif or threaten him, he did put the gun on the table. Moments later, Ganus came in, put the loan agreement on the
table and said, "You need to sign." Shtaif said 3504 he "got the message." He had no chance to even read what he was signing Ex.
53, Ex. 53A, Ex. 54. Shtaif said being coerced to sign the loan agreement was "shocking" 4789-4790; "sort of an ambush" 3489.
488 Ganus denied 2409-2411 seeing a gun at the police station. [As noted earlier, he said that Shtaif had earlier been provided
with the loan agreement at Midland's office, taken it away and returned it signed.]
489
At 20:55 July 11, Shtaif wrote Ex. 56/Tab 293 to Shnaider: "There is no need to reply [to Exhibit 55] since I have
executed the loan agreement."
490

Shnaider said 84 Shtaif's allegation that he was forced to sign the loan agreement at the police station is "a total lie."

491
I prefer Ganus' evidence over Shtaif's as to the events at the police station on July 11, 2006. Shtaif's evidence was
inconsistent. At his Examination for Discovery he gave detailed evidence 4790-4799 about how he had accessed his email and
sent Roberts an email Ex. 367/Tab 294 from the police station using a police computer. At trial he said 4795 he sent the email
to Roberts at 11:36 p.m. on July 7. He did not mention threats or duress in that email. His first written complaint about duress
after July 11, Ex. 369/Tab 301, was on July 13 - after the Plaintiffs had already made the payment for Reef.
492 I find that Shtaif signed the loan agreement before he attended at the police station, before Midland advanced the funds to
purchase Reef. Even if I am incorrect, little turns on this finding, as counsel for Shtaif, Groag and Bokserman is not asserting that
the loan agreement is unenforceable on grounds of duress. Roberts, who is asserting duress, was not present at the police station.
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493
Roberts Decides To Sue on Magellan Promissory Note. Roberts gave evidence 6320 that on July 11, 2006, he spoke to
Shtaif about the incident in the police station with the gun. He said Shtaif was extremely upset. Roberts thought the deal was
over and emailed Ex. 539/Tab 704 to Beach:
Stop working on Midland. Alex will only put the money back as debt and wants 67% of co! Bill out and send me your
account...To get the rest of the money (as no one has the authority now), I am going to commence an action, get judgment
and garnish. Mike and Tony are evaluating alternatives... But it looks like things are dead now.
494

Roberts said if Koll were dead, he would have kept Magellan's money. He felt he had earned it from Magellan.

495 I reject Roberts' evidence that he contacted Beach as a result of a discussion with Shtaif about his treatment in the police
station. His email to Beach, Ex. 539 written on July 11, does not refer to Shtaif's complaint about the police station. It refers only
to the terms agreed by Shtaif and Shnaider on July 6 and confirmed by Shtaif, Groag and Shyfrin at the July 8 record meeting.
496
July 12 Meeting Shnaider, Groag, Shtaif. Shnaider gave evidence 262-265 that on July 12, he, Shtaif and Groag met
at Midland's office in Moscow. The record note of that meeting is at Ex. 60A/Tab 303. Those present agreed Midland would
advance the funds Koll required to acquire Reef on July 13, on the condition that by July 19, 2006, Shtaif would remit $525,000
to pay for Leonov's recovery fee. [At that point they did not know the precise amount of the recovery fee, $518,545.53.]
497
They agreed that Koll would seek a capital pool company public listing on the Toronto Stock Exchange and as well a
listing in London on AIM. The IPO would proceed in March 2007 using the investment bankers they had identified. Shnaider
would contact Zolty to implement the decisions made at the Koll inaugural meeting. The Koll shares would be issued, 67.21%
to Midland and 37. 29% to Shtaif and his team.
498
After Shtaif advised the Plaintiffs he had transferred the first $200,000 of the $525,000 recovery fee to Koll, Shnaider
authorized the Reef payment 255-256, 265-267. Ex. 57/Tab 297.
499 Shtaif's Offer to Buy Midland's Shares. Shtaif said he and Groag did not want to continue in a business relationship with
Shyfrin and Shnaider. After the "wonderful experience at the police station," he offered to buy the Plaintiffs' shares in Koll at a
price equal to the amount of Midland's outstanding loan. He said he had two large investors that he did not identify to Shnaider
[Cagan Energy (Excelsior Energy and Alessandro Benedetti) and Alogics (Jack Hazout)], who believed in him and wanted to
implement his business plan. Shnaider gave evidence 102 he had not seen any concrete offer from the two investors. He needed
to discuss Shtaif's offer to buy their shares with Shyfrin.
500
I do not accept Shtaif's evidence that he had other funding as of July 12, 2006 and could have repaid Midland. As
detailed later, the Alogics offer would not firm up until October 2007. I draw an adverse inference from the fact that this Court
heard no evidence from Cagan, Excelsior or Benedetti.
501

Promissory Notes. I note Ex. 216 dated July 13, 2006 a Resolution of Lt. Col. Kusakin, contains the following:
On June 14, to perform the obligation, two safety deposit boxes were rented ... The promissory notes that made the sum
of the forfeit under the [$6 million] guarantee were placed in one of the deposit boxes. At the request of Poltoranin, a free
access to the deposit boxes at the expiration of the rent period was given to him.

502
SibinTek Title. Roberts contended that the Plaintiffs "made up" the title issue during this litigation. He gave evidence
6459 he was of the view that there had been no SibinTek title issues to be concerned about, at least until the Snamick Agreement
had surfaced. Even then, there were no title issues that could not have been dealt with. Roberts contended that funds could have
been retained in escrow until the liens on the shares had been removed. That argument was apparently premised on Shtaif's
statement that the Snamick Agreement was a Security Agreement, not a Compensation Agreement, and that Reagent could have
paid the debts and insisted the creditors' liens against the Reagent shares be lifted. However, I have rejected Shtaif's evidence
on that point and have concluded that under the Snamick Compensation Agreement, Poltoranin had agreed on November 11,
2004 to transfer [not lien] the Reagent shares in SibinTek to the Siberian Alliance.
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503
Roberts noted that on April 22, 2008, the Arbitration Court in Moscow had set aside the Snamick Agreement by Ex.
213/Tab 521 [on the basis that Poltoranin was not a General Director of Reagent when he signed the Compensation Agreement
and had not had authority to bind Reagent.]
504 Roberts submitted that Shnaider's and Shyfrin's decision not to close SibinTek and instructions to Vinogradov to demand
Poltoranin and his lawyer return the notes before they were given an opportunity to close, constituted an anticipatory breach.
Whether or not Reagent had good title was irrelevant, given this factual scenario.
505
I find the SibinTek deal could not have closed in July 2006 for a number of reasons. I find that White & Case had
repeatedly requested proof of ownership that had not been forthcoming. Even before the Snamick Agreement surfaced, and
apart from it, they were not satisfied the sellers had title to the shares they were purporting to sell. I have found under the
Snamick Compensation Agreement dated November 11, 2004, Ex. 185/Tab 12, Poltoranin had already agreed to transfer to the
Siberian Alliance the Reagent shares that he was purporting to sell to Trovalion (a Koll subsidiary). I find that Vinogradov,
Shnaider and Shyfrin reasonably concluded based on the lack of proof of title and the Snamick Agreement, that those purporting
to sell shares of SibinTek had no right to do so. In my view it was reasonable for them to take the action that they did, when
they did, based on the advice of their lawyers. I have rejected Roberts' submission that Shnaider and Shyfrin are responsible
for Koll's SibinTek losses.
506 In Ex. 184, Shtaif's statement to the police prepared on July 9, Shtaif referred to the Snamick Agreement dated November
11, 2004, saying it provided that Reagent's shares [i.e., the subject of the SibinTek transaction] had already been sold two years
earlier.
507 As of July 2006, the Snamick Compensation Agreement (Shtaif 3716) had not been set aside. By July 13-July 14, 2006,
the police had decided that there was a basis to conclude that Poltoranin was about to steal Treasury Notes intended to pay for
shares he knew weren't his to sell. See Ex. 216/Tab 210.
508 Recovery of the Treasury Notes. Vinogradov gave evidence 1700-1702 that a few days after Shtaif's statement was filed
with the police, on about July 15 (3765-3766), the police went to SberBank and recovered six notes from Box 0159 having a
value of approximately US$5.4 million.
509
Payment of Consulting Fees. Shnaider gave evidence 266-267 the payment to Leonov's company Largo & Western
was made through a Lithuanian bank. Ex. 141/Tab 311; Ex. 286/Tab 299; Ex. 162/Tab 308; Ex. 188/Tab 309; Ex. 142/Tab 316;
and Ex. 117 Tab 317
510
The Defendants suggested the object of the transfers was to provide cash for the payment of a bribe to the police.
Vinogradov said 1703-1709 Leonov was paid not a bribe but a recovery fee for services, of $518,545.53; Ex. 141/Tab 311. It
was not sent back to Midland. July 13, 2006 email Ex. 186/Tab 249. Shnaider 266-267. See Ex. 117/Tab 317.
511 Vinogradov said Shtaif had promised Shnaider he would personally pay the recovery fee. Shnaider emailed Shtaif, telling
him to make the payment following instructions provided by Vinogradov Ex. 119/Tab 325. Ex. 186/Tab 299 is an email from
Vinogradov dated July 13, 2006 providing Shtaif with details needed to pay Leonov's fee of $518,545.53.
512
Roberts Sues Magellan on June 23 Promissory Note. On July 13, 2006, Roberts issued Ex. 605/Tab 758, a Statement
of Claim against Magellan. At paragraph 5, he pleaded that on June 24, 2006, he had demanded payment from Magellan. At
trial he admitted that was untrue. Roberts gave evidence that shortly after he issued the claim, he phoned Howard and told him
he wanted to serve Magellan by serving John Sparrow. Roberts said 7617 he had thought Howard would consent to service on
Sparrow. Before service was attempted, he had filled out an affidavit of service Ex. 682/Tab 818 and signed it on Sparrow's
behalf. However, Howard did not consent. He advised that Sparrow lived in the British Virgin Islands. Since Roberts could not
claim he had served the Statement of Claim on Sparrow, the lawsuit languished until November of 2006.
513

Closing of Reef. Shtaif said 3770 that the purchase of Reef closed on July 13, 2006.
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514
By July 13, 2006, Roberts, Groag, Shtaif had agreed to attempt to unwind the "nasty arrangements" to which they had
agreed earlier in the month. On July 13, 2006, Shtaif emailed Roberts: "... Now we know what needs to be done. Let's get them."
By July 13, 2006, Roberts was already taking steps to collect on a Magellan promissory note that I have found had not been
properly authorized and about which the Plaintiffs knew nothing.
July 14-21, 2006
515

On or about July 14, 2006, the Russian police charged Bekker and Poltoranin with fraud.

516

On July 15, 2006, Shnaider wrote Ex. 137/Tab 307 to Groag, advising he and Shyfrin had decided to stay with Koll.

517
Shtaif said because Shnaider and Shyfrin refused to be bought out at that time, he had no choice but to continue in
business with them. When Midland did not have anybody there to operate Koll 3525, it would have been unethical for him
to just abandon everything.
518

Reef. On July 17, 2006, Shtaif retained Miller and Lents to provide a report on Reef, including on its reserves.

519 On July 17, 2006, Shnaider sent an SMS to Shtaif: "We've received no money from you. What's going on?" Shtaif replied:
"I sent instructions on Thursday last week. It should be there by Wednesday...." Shnaider wrote: "Did you send $525,000 or
$200,000 only?" Shtaif responded on July 18 (Ex. 188/Tab 309): "I sent the entire amount, $525,000." However, Shtaif said 4819
he later learned the wire transfer had not gone through because the instructions Midland had provided to him had been incorrect.
520
Euro Gas. Ex. 188/Tab 309 contains an email dated July 18, 2006 from Vinogradov to Shtaif, Shnaider and Shyfrin
reflecting that although Shtaif had agreed to transfer Euro Gas to Koll, he still had not provided the documents necessary to
effect the transfer.
521 Collection on Magellan Note. Roberts said he intended to collect whatever remained in Fasken's account after Fasken's
bill for work done for Magellan had been paid, using his June 23 Magellan promissory note. On Roberts' instructions, on July
20, 2006, Beach sent him two invoices, one for $7,408 and one for $3,021, Ex. 546/Tab 741, for Fasken's services to Magellan.
522 Further to Shnaider's instructions to implement the agreement on July 12, Marechal circulated a Koll draft shareholders
agreement [Ex. 63/Tab 313] providing, among other things, for the appointment and remuneration of directors and the
distribution of shares in accordance with the June 20 minutes (Shnaider 270-272.) However, Shnaider said 272-274 that shortly
after he received that draft, he learned that Shtaif had not reimbursed Midland for Leonov's fee [Ex. 142/Tab 316] or transferred
Euro Gas to Koll as promised. Therefore he instructed Marechal by Ex. 64/Tab 314 to put the draft shareholders agreement
on hold. Shyfrin gave evidence that formally issuing shares as per the June 20 minute was contingent on Shtaif fulfilling his
obligations, including transferring ownership of Euro Gas. They did not finalize the Shareholder Agreement at that time because
Shtaif had not done what he had promised to do.
July 22-26, 2006
523
Roberts alleged that after the police recovered approximately US$5.4 million in SibinTek Treasury Notes in July of
2006, the Plaintiffs unilaterally, without any consultation, notice to or agreement of Koll's management or Board of Directors,
caused the funds to be transferred from Koll to Midland.
524
Shtaif gave evidence 3764-3767 that on July 22 or 23, Shyfrin asked him and Keloglu to collect the Treasury Notes
worth $5.4 million from Lt. Col. Kusakin. On July 24, 2006, he said Shyfrin and Vinogradov met at Midland's offices with "the
same policeman" who had been at the Hyatt Ararat Hotel on July 8, 2006. Vinogradov told Shtaif the policeman was there to
collect cash. Vinogradov and the policeman had agreed that once Shtaif had collected the notes, Vinogradov would release the
cash to the policeman. Keloglu and Shtaif went to the police station. When Kusakin was transferring the notes, Shtaif called
Shyfrin and said he had them and cash was handed over to the police. Shtaif then delivered the notes to Vinogradov. The notes
were cashed, the proceeds were paid to Euro Gas, then Trovalion and then on Midland's instructions, Midland.
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525

Vinogradov denied Shtaif's allegations set out above and said no cash or bribes were paid to the police.

526

On July 24, 2006, Shnaider emailed Ex. 68/Tab 320 to Shtaif:
Hope you have given the bank the correct instruction and the funds are by now in our Accounts. ... I am still waiting to
hear what happened to the $200,000 you advised me you wired on ... July 13 ... you told me you have signed the pledge
agreement but ... I am informed by Valentin ... you did not... We are not hiding our disappointment at how things have
been handled ...

527

Shnaider also emailed Groag: ".... We still did not get the $525,000."

528
On July 25, Marechal emailed Ex. 70/Tab 322 to Groag c.c. Shnaider et al., advising that the shareholding recorded in
Koll's records was 80/20 and advising that the three recorded beneficial owners needed to agree to any changes. Shtaif gave
evidence that Shnaider asserted that Midland held 80% in Koll Resources Limited in furtherance of the Plaintiffs' breach of
contract. Shnaider gave evidence 273-275 that he and Shyfrin never disputed that they held 67.21% of the shares. However, in
Ex. 138/Tab 321, he wrote Groag: "Midland today holds 80% in KRL" because he wanted Shtaif in effect to stop complaining
and fulfill his promises so Koll could move forward.
529 On July 25, 2006, Shtaif wrote Groag, with a copy to Roberts and Shnaider, "I am extremely disappointed and appalled
at what is happening in our company." Shnaider replied:
I don't understand what you are disappointed and appalled about. We wish to be reimbursed $525,000 you have promised ...
we wish to have full control of Euro Gas Russia.... We would like an agreement describing how you will reimburse us. ...
Once all obligations are met, Midland will start funding all of Koll's operating expenses from June 20 ... and will continue
funding all acquisitions... we will issue shares as per June 20.
530
Shtaif's Alleged Non-Performance. On July 25, 2006, Groag sent an email Ex. 69/Tab 323 to Roberts and Shtaif: "I
spoke to Alex... His message is simple... If Mike does not meet his obligations in the next few days there is no need to meet
with investment bankers, investors, etc. ..."
531 Shtaif gave evidence that said he did pay the $525,000 by forwarding $400,000 to Euro Gas for Koll operating expenses
and $125,000 to Miller and Lents on account of the report he had requested on Reef.
532
Changes to Contract and Alleged Non Performance. In an email dated July 26, 2006, Ex. 119/Tab 325, Shnaider
continued to press Shtaif to pay the $518,545.53 "recovery fee" - "We would like to have an agreement in place describing
in detail how you will reimburse us for all our losses due to the SibinTek affair." Shtaif said he was "simply amazed" at this
"unethical" request. Koll should have borne the losses on the notes.
533
I have found none of the Plaintiffs' four requests in late July 2006 were new. Shtaif had promised to transfer Euro Gas
from the outset of the joint venture. He had falsely represented that he had already forwarded the $525,000 and that he had
already signed the pledge agreement. He had not done either. As of July 26, Shtaif had no basis to be "amazed" or "appalled."
I find in all the circumstances Shyfrin and Shnaider were acting reasonably.
July 27- 31, 2006
534
Changes to the Contract. In submitting that the Plaintiffs have breached the contract, the Defendants rely heavily on
the Plaintiffs' agreement on July 27, 2006 on a convertible loan. Ex. 71/Tab 326 contains a minute of a meeting in Moscow on
July 27, apparently prepared by Shtaif. Shyfrin and Shtaif attended the whole meeting, Groag part of it, Shnaider by telephone
for part of it.
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535 Roberts and counsel for the other Defendants submitted that at a meeting in Moscow on July 27, 2006 [that Roberts did
not attend], Shyfrin agreed on behalf of the Plaintiffs to amend the loan agreement into a convertible loan agreement, convertible
into 67.21% shares of Koll, as agreed previously (Ex. 71; Shtaif 3774).
536
Shyfrin agreed that on July 27, 2006, they discussed changing the loan agreement to a convertible loan agreement. His
evidence on January 29, 2013 at 79-80 includes the following:
Q. On the second page there's some reference to a proposal that Midland and Shtaif execute convertible loan
documents. Was that agreeable to you?
A. Yes, I can explain this. After Shtaif signed the loan agreement they started, all of them, Shtaif, Roberts and Groag,
started to try immediately to renegotiate somehow, saying it's not appropriate for the company to go public with loan
and so on and so on. So I told them okay, loan could be convertible but in our - my and Mr. Shnaider's - discretion.
It didn't harm our interest. That's it.
Q. Item 2 — let me ask you this: Did you ever convert your loan to shares?
A. Never.
[Emphasis added.]
537
Shyfrin said he tried to act in good faith. Shtaif had already failed twice, in International Energy and "strongly" in
SibinTek. However, since they were still going to continue with Reef, he wanted to encourage Shtaif. That is why he proposed
a good deal for him.
538
I accept Shyfrin's evidence that on July 27, 2006, Shtaif did not accept any of his proposals, including his offer of a
convertible loan in his and Shnaider's discretion. [I note that on August 5, Roberts wrote Ex. 613/Tab 334: "Alex has ignored
my suggestion that his interest be protected in a convertible instrument."]
539 Euro Gas. Shtaif advised he had commenced the transfer of ownership of Euro Gas to Koll. Voskoboinikov had signed
all the necessary documents and given them to Vinogradov.
540
Meetings with Investment Bankers. Shtaif said 5111 they met with several investors between July 28 and 31, 2006,
including Jack Hazout of Duration Management who was putting together a syndicate of investors in London. Hazout and
Excelsior Energy made an offer of $65 million for equity in Koll. Shtaif said he could not pursue discussions with them because
Midland refused to be bought out at that stage.
541 I reject Shtaif's evidence that had Shyfrin and Shnaider been prepared to sell their interest in Koll in July 2006, $65 million
would have been available from Duration Management. I do not accept Shtaif's assertion that he could not pursue discussions
with potential investors because Midland had refused to be bought out. At that time, Roberts and Shtaif had been representing
to Shnaider and Shyfrin that they had other investors to replace International's $70 million and to supplement their $50 million.
Had $65 million been available, Shnaider and Shyfrin would have welcomed it.
542
In reaching the conclusion that funding was not available on July 12 or at the end of July and in rejecting Shtaif's
evidence that it was, I have considered the nature and dates and other content of the financing documents that were entered into
evidence. I have also drawn an adverse inference from the fact that counsel for the Defendants did not call anyone representing
the alleged $65 million "offeror."
543 On July 27 and 28, 2006, Shtaif and Groag met in London with Nick Clayton, the UK managing director of Canaccord.
Roberts was not at the meeting, but he asked this Court to find that Canaccord's opinion at the time was that Koll could get $7$8 per barrel for its 2P reserves (reserves classified as proved or probable). Roberts gave evidence that originally, Canaccord
proposed to raise $50 million pre-IPO, and $150 million on the IPO in September 2007.
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544 Bokserman said 5730 at the meetings with Canaccord in July of 2006, they were all still waiting for the Miller & Lents
report. Bokserman agreed in cross-examination 5792 that "maybe" Canaccord did not agree at that time to raise any particular
amount of money.
545

Maybank, the only representative of Canaccord who gave evidence at trial, had not attended the July 2006 meetings.

August 2006
546 Recovery of SibinTek Treasury Notes - Transfer of Criminal File. Shtaif gave evidence that once the $5.4 million worth of
Treasury Notes had been collected, the police in Basmanny Precinct lost interest in pursuing Poltoranin and Bekker. In August
of 2006, the criminal file was transferred to the Central District. Shtaif said he requested that they investigate the whereabouts
of the six notes that had not been recovered and he assisted them with their investigation.
547
On August 1, 2006, Groag emailed Ex. 448/Tab 685 to Shtaif: "Larry [Nusbaum] and I are of the same opinion that
David Watson and John Howard are one and the same person..."
548

On August 5, 2006, Roberts emailed Ex. 613/Tab 334 to Shtaif, which included the following:
Unless Alex can point to something more than negligent handling of this matter or the criminal behavior of the vendor it
was his decision to breach and he and not Mike or Koll should take responsibility for that loss. ... It is unfortunate that I
do not have enough information to comment about what happened in Russia with SibinTek but Alex's reasons for trying
to cancel the deal have never made sense to me ...
... We do not need a fight with Midland. What we have to do is tell them quite clearly that we are not interested in the
structure that they have pushed on us, and that we must start running this company properly, based on a structure that Alex's
own lawyer, Avi accepts-no debt. Alex has ignored my suggestion that his interest be protected in a convertible instrument
that converts into preference shares or into preference shares on the terms that Avi seems to agree with. ... He may have
reasons, but he simply can't ignore our interests as minority shareholders and the agreements that we have made ...
[Emphasis added.]

549
As of August 5, 2006, Roberts was advising Shtaif to tell Midland that they were not interested in the deal Shtaif,
Groag, Shnaider and Shyfrin had already made. Roberts was the one ignoring agreements already made. He was also taking
the position, incorrectly in my view, even though he acknowledged he did not have enough information to comment on what
happened in Russia, that the SibinTek deal could have closed but for Shnaider's interference.
550
On August 6, 2006, Groag emailed Ex. 72 and 72A/Tab 335 to Roberts, Shtaif, Shnaider and Shyfrin. He said: "We
must commit to the future of Koll or liquidate it ..." He proposed calling "an urgent meeting ... to decide an urgent course of
action" and proposed three alternatives: 1. A purchase by Shtaif at a price equal to Midland's loans [Shnaider said at that time
that did not seem to be a viable option because he understood (correctly, I have found) that Shtaif would not pay $518,545.53,
and could not raise the amounts needed to repay Midland's loan]; 2. Midland fully invest $50 million with a further $65 million
investment by a new investor [I have found there was no other investor at that time prepared to invest $65 million in Koll]; (3)
liquidation of Koll [Shnaider said he could not remember any serious discussion about liquidation at that time].
551
Shnaider said it was clear in August of 2006 what needed to be done. Euro Gas needed to be transferred to Koll.
Shtaif needed to reimburse Koll for the recovery fee. Had that been done, everything would have gone forward on the basis
agreed earlier.
552

On August 8, 2006, Ganus wrote Ex. 189/Tab 336 to Shtaif, again seeking the transfer of Euro Gas to Koll.

553
Ex. 535/Tab 338 dated August 8, 2006 and Ex. 534/Tab 339 dated August 10, 2006 contain correspondence between
Canaccord and Shtaif, following up on their July 28, 2006 meeting. Canaccord forwarded a draft letter re proposed pre IPO
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funding and AIM [Alternative Investment Market] Admission. I note on Schedule 8 - Pre-IPO Term Sheet - the amount to
be raised has been left blank. A pre-IPO timetable was included, showing due diligence in August and September of 2006,
marketing in October 2006 and funding by the end of October 2006.
554
Ex. 614/Tab 343 is a confidential email from Shtaif to Roberts, Groag, Shyfrin and Shnaider dated August 25, 2006,
about meetings with CIBC and GMP: "CIBC ... assured me that they could raise all the necessary funds we will require for
the pre-IPO and post-IPO funding requirements..."
September 2006
September 1-12, 2006
555 On September 1, 2006, when commenting on a draft Midland Energy Resources/Koll presentation prepared for September
2006 meetings with investment bankers that valued Reef at $620 million, Hazout (who listed himself as a strategic advisor
to Koll) wrote in Ex. 494/Tab 708: "I think $620 million is too high regarding the amount of 2P reserves that we hold today.
We maybe should maybe consider only the 2P as they are now 88.4 million at average BBL 3.5 TEV (Total Enterprise Value)
plus cash in hand about 30 million = 339M$ ..." (I note in January 2007 Miller and Lents estimated Reef had 2P reserves of
33,578 MBBLs, not 88.4 MBBLs.)
556
Ex. 391/Tab 351, the draft presentation, referred at page 11 to a continuous program in acquisition of fields that will
increase recoverable reserves by 120 MBOE of 2P reserves in less than a year. At p. 14: Total 2P reserves estimated 1/2007
of 392.7 MBOE (Million Barrels Or Equivalent).
557 On September 6, 2006, Groag emailed Ex. 615/Tab 344 to all Board members [plus Bokserman], confirming they were
planning a private placement, pre-IPO funding. He listed items to be discussed at a meeting to be held in Toronto on September
11, 2006, that had been scheduled to coincide with meetings on September 13 and 14 with Canaccord, CIBC World Markets,
Wellington West Capital Markets and Haywood Securities and others.
558
Maybank of Canaccord gave evidence that little had happened between the July 2006 meetings and the meetings with
Canaccord [and others] in September 2006. In other words, neither pre-IPO financing nor a listing on AIM or the TSX Venture
Exchange had been pursued.
September 13, 2006
559
Investment Banker Meetings. Roberts gave evidence that by September of 2006, the investment bankers already
understood Shtaif's business plan, reserve quantities, etc. [At that point, the Miller and Lents report on Reef reserves was not
yet available.]
560
By September 2006, Shtaif could refer to Koll's ownership of Reef and could provide the investment bankers with
the Ryder Scott report, Ex. 319/Tab 11 dated November 1, 2004 that had been prepared for Reef's previous owner. Roberts
had prepared Ex. 391 for presentation at the September meetings. It mentioned that eight field acquisitions had been approved.
One had closed.
561 Shnaider attended some of the investment banking meetings with Groag, Shtaif and Roberts. In his written submissions
Roberts quoted the following excerpts from Shnaider's evidence 801-802; 1138; 1146 about those meetings:
A. They [the investment bankers] were all very keen on the business plan. Although they said that everything needs to —
they have to do due diligence. They said that it sounds very appealing...
So from the meeting I understood that yes, Russian oil assets are attractive. ... They did like the management team, they did
like the investors, which is myself and Mr. Shyfrin. Because we had a very good reputation, still have a good reputation.
And they were selling themselves to us, their ability to raise money for the company.
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....All I know is that we were all met by these investment banks, and they all said that they will be very excited and will
be willing to participate in raising money for this oil company.
...The investment banks were excited by the prospect of bringing these undervalued companies to — that have oil in Russia
to the public markets. They were excited. All of them were excited. All of them wanted to participate in the IPO. But they all
said that it's also all subject to due diligence. If what you are telling us is correct, it sounds like it's a wonderful, wonderful
opportunity. Exactly what myself and Mr. Shyfrin were thinking when we started this venture with you gentlemen.
[Emphasis added.]
562 Shnaider also said 10, 14 at the meetings he attended with the investment bankers, there was little discussion about what
Koll was doing. "It was way too early to do an IPO. We only had one field."
563
Haywood Securities. Ex. 393/Tab 346 is the Haywood Securities presentation [about a proposed IPO of about $50
million - see p. 14].
564 Roberts gave evidence Shnaider/Shyfrin's/Midland's $50 million participation was clearly a positive factor for Haywood.
Shtaif disagreed, saying that while assets were important, management was more important. The most important factor for any
investment banker was management's ability to perform on its business plan.
565 Wellington West. Ex. 394/Tab 349 is the presentation of Wellington West dated September 15, 2006. Its chief executive
officer, Thompson, attended, as did Jason Squires, its oil expert. Roberts gave evidence that Squires was pretty impressed with
what Shtaif had done with Reef.
566
Canaccord Adams. I note that despite the discussion in late July, Koll had done nothing with Canaccord before
September respecting pre-IPO financing. Ex. 392/Tab 347 is the September 2006 Canaccord Adams presentation. Maybank
gave evidence that in September 2006, Canaccord was presenting its credentials and trying to convince Koll to choose it to
lead the underwriting. Maybank and its Chief Executive Officer, Reynolds Clayton, global head of Oil and Gas, and Porter,
his second-in-command attended.
567 Maybank said Canaccord had uncertainty at that time about Koll's corporate structure and other details, including Koll's
asset acquisitions. He said Canaccord had not performed any valuation of Koll at that time. However, they walked through
the methodology that Canaccord would typically use. Maybank said they value based on flowing barrels of oil. Roberts gave
evidence that investment banks typically value using two parameters: 2P reserves based on a value per barrel (at p. 14 set out
EV/2P reserves - up to $5/boe); and the number of barrels per day of oil production multiplied by a factor of 100,000 (EV/
production - up to $100,000/bopd).
568 I note that in the Canaccord presentation, Ex. 392, at Page 10, under Appetite for Magellan IPO, there were question marks
under the following headings: Equity; Market Conditions; Corporate Structure and Valuation. Canaccord was questioning how
Koll's Board was constituted and its corporate governance. Roberts made notes on his copy. At Page 10. Appetite for Magellan
IPO. Equity market conditions? Corp. structure? Valuation? Beside all three, Roberts wrote "uncertainties." Beside management
he put a question mark. Beside ability to close he put a question mark. Beside ability to pull deals into portfolio, he wrote: "need
to get management team better known in investment community." At p. 18, under Influence on Timing he wrote: "Is Magellan
still considering a pre IPO funding round to be followed by an IPO next year? Unless we are desperate, wait ... What progress
has been made securing the four assets outlined in the August meeting? Status of Miller and Lents reserve evaluation?"
569
Shtaif gave evidence 3840 that he concluded at the Canaccord meeting that Canaccord had no issues about raising
$100-$150 million.
570
Roberts said his understanding from Canaccord at the time was that the debt that Shnaider had forced upon them was
unacceptable.
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571
Maybank 6634 could not remember debt being an issue at the September meeting. He was unaware of the terms of the
July 7 loan agreement, including its three year term commencing in July 2006. He said 6625 the existence of this loan would
not in and of itself have been fatal to the IPO. Many companies go public with debt on their books. Such debt may not be a
negative so long as the cash flow of the company can maintain it.
572
Maybank said 6637 the enthusiasm Canaccord representatives felt about this business proposal was based on what
Shtaif, Groag and Roberts told them. He took what they said at face value. They never progressed to the due diligence phase.
Had a commitment letter been signed, Shtaif's track record and the business plan would have been closely scrutinized.
573 CIBC. Ex. 159/Tab 350, the CIBC presentation contains at p. 7 an assumption that Koll would acquire further assets in
October and November of 2006 so that by the IPO Koll would have 2P reserves of 150 MMBL.
574
Shtaif said 3849 that none of the investment bankers expressed any reservations about a private raise of $100-150
million on a pre-IPO basis. They were planning to list in the first quarter of 2007. Shtaif said 3860 that based on presentations of
Canaccord and CIBC, looking at the reserves at that stage multiplied by the multiples that had been suggested, they calculated
Koll's value post-money [i.e., after a successful IPO] at about $600 million.
575
Roberts gave evidence that they decided after the meetings in September 2006 that the lead investment banker would
be Canaccord Adams and the lead banker would be the Canadian Imperial Bank of Commerce.
576
I find that as of September 2006, although possible comparables and valuation parameters had been discussed, the
investment bankers had not done any valuation of Koll. Everyone was waiting for the Miller and Lents report. While Shtaif and
Roberts were telling the Plaintiffs that Koll's post-IPO value was $600 million, that was not a valuation that had been prepared
or provided by any investment banker or oil economist.
September 19-30, 2006
577
On September 19, 2006, Shtaif emailed Ex. 449/Tab 686 to Herskovits, a lawyer in Nusbaum's office: "... It is ... our
belief ... that Howard is using Watson's identity. ... All negotiations and execution of documents was performed by Howard.
Even in letters from Watson, the signature was computer-generated. This is what led us to believe that Watson is a myth and
it is all Howard ..."
578
SibinTek. On September 20, 2006, Shnaider emailed Ex. 169/Tab 352 to Shtaif, Roberts et al. "The man that stole our
funds has been arrested today."
579
Roberts said that sometime before the September 30 Board meeting when he met Howard at YYZ Travel, Howard
threatened to expose Shnaider's involvement in the illegal distribution of Magellan securities if Shtaif's lawsuit continued.
580 On September 29, 2006, Roberts emailed Ex. 160/Tab 356, a PowerPoint presentation re Investment Banking Summary,
to be made at the September 30, 2006 Koll Board meeting. Under Comparable Companies, Roberts wrote "EV/2P reserves up
to five dollars per barrel of oil." Under Capital Structure: "Debt is a non-starter. Need an agreement with Midland to convert
debt to equity as a condition of moving forward with the IPO. 14 weeks to conclude IPO. Need perfect audits before clock can
run. Need Miller and Lents reserve evaluation ..."
581

SibinTek. Shtaif gave evidence 3974 that on September 30, 2006, Poltoranin was released without being charged.

582
Koll September 30, 2006 Board Meeting. Ex. 73/Tab 360, the minutes of the Koll Board meeting in Moscow held on
September 30, 2006, contain the following:
(a) At the first bullet: "M. Shtaif advised his private suit against ... Howard and De Freitas ... was continuing."
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(b) At the second bullet: Shtaif advised ... Koll needed to invest 6M in seismic and drilling 5 new wells before the end
of 2006 and he expected this would have the effect of converting the 62M P3 reservers into P1/P2 reserves giving the
field a value of 500 M based on the Miller and Lents findings. The $6 million investment was approved.
(c) At the seventh bullet: "Koll capital structure - debt is not acceptable."
[Emphasis added.]
583
Re Debt. Roberts said everyone at the meeting [and Greenspoon] agreed that debt was not acceptable. Shnaider said
10 that it was not discussed in the manner described in the Minutes. Shnaider had never heard directly from Canaccord that
debt would not be acceptable to the investment bankers. He agreed to attend a meeting at Canaccord and committed to find a
solution if Canaccord advised that debt was unacceptable. [Roberts gave evidence 6452 he understood from that, that Shnaider
would agree to convert.]
584
Euro Gas. Shnaider said on September 30, 2006 he was continuing to insist that Shtaif transfer Euro Gas. #7. Mr.
Shtaif confirmed Euro Gas will be transferred to KRL ownership on Monday October 2 after Voskoboinikov [had]... paid the
$100,000 owed.
585

Date of IPO. The IPO was to take place in September 2007.

586 Suing White & Case. At Item 8 under "Other Matters" the Minutes referred to legal action against White & Case for their
gross negligence with respect to SibinTek. Shnaider said that neither he nor Shyfrin thought White & Case had done anything
wrong; they would have nothing to do with any action against White & Case.
587
Although the minutes referred to legal action against White & Case for gross negligence, I accept Shnaider's evidence
that he and Shyfrin refused to participate in litigation against White & Case. No action was commenced.
October 2006
588
Ex. 502/Tab 661, a letter from SberBank to Zhukov (the investigator) setting out the names of the two individuals and
two corporations that had negotiated four of the six missing SibinTek Treasury Notes, numbers 1837670, 1837671, 1837672,
1837675, leaving two notes unaccounted for, 1837673 and 1837674.
589
Shtaif gave evidence 3974-3975 that he was the one who had directed SberBank to stop payment on the two notes that
had not been cashed as of September 30, 2006. He said 3974 that on or about October 5, SberBank security stopped Poltoranin
from cashing one of the notes [note 1837674] and advised him immediately. Ex. 25/Tab 8 at page 13 contains an SMS from
Shtaif dated October 5, 2006 to Shnaider and Shyfrin containing the following: "Eduard, we stopped a person from cashing one
of our notes. Police are going to get all the information. P will be charged soon. 7 million rubles have been seized. Other notes
are probably locked in different safety deposit boxes. Will get access to them shortly."
590
Shtaif said after note 1837674 worth approximately $1 million or 30 million rubles had been recovered, Shyfrin and
Shnaider wanted it cashed in the same manner as the notes worth $5.4 million recovered from Box 0159 in July had been cashed.
As it was in the name of Euro Gas, Shtaif's cooperation was needed.
591
Collection on Shtaif's June 23, 2006 Promissory Note from Magellan. Roberts gave evidence 7609-7612, 7621 that
in October 2006, he was surprised to learn from someone at the TD Bank that there were roughly $110,000 in the Magellan
TD account.
592
In October of 2006, neither Shtaif nor Roberts told Shnaider or Shyfrin either that there were approximately $110,000
belonging to Magellan in the TD bank account or that Roberts was taking steps to recover it for Shtaif using his June 23
Magellan promissory note.
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593

Euro Gas. On October 10, 2006, Shnaider emailed Ex. 474/Tab 365 to Groag, c.c. to Shtaif:
... Euro Gas be transferred to Koll... Mike assured us that it would be done on Monday, October 2 ... A few days later I
was advised ... the transfer of Euro Gas will take some more time. In order to expedite the whole matter, I have agreed
with Mike that it will be better for us to set up a new Russian company [Petroleum Management] that will take over all
obligations of Euro Gas.
[Emphasis added.]

594
Shtaif gave evidence 5119 that Shnaider "sprang" the transfer to Petroleum Management on him. It was all "a ploy,
a ruse by Shnaider." He needed to think about transferring the management of Reef to Petroleum Management. He wanted to
check regulatory aspects in Russia and to check with the taxing authority.
595 On October 11, 2006, at the request of Investigator Zhukov, Ex. 197/Tab 367, a judicial injunction, was issued by Judge
Alexandrova obliging SberBank not to negotiate SibinTek Treasury Notes 1837673 and 1837674.
596

In the fall of 2006, Groag was diagnosed with cancer and began chemotherapy in London, England.

597
On October 30, 2006, Groag tendered Ex. 399/Tab 374, his resignation as acting CFO, to Shtaif. Shnaider said 316 he
heard that Groag was resigning, but he did not understand that it was because of illness. Rather, he understood his resignation
was because he felt Midland's employees had not been cooperating with him. Shyfrin's sister would not provide him with
details he considered necessary to complete Koll Resources Limited's financial statements in accordance with GAAP and the
International Financial Reporting System. Shtaif 3901-3902 gave similar evidence.
November 2006
598 Euro Gas. Initially, Ganus, not Shtaif, had been the General Director of Petroleum Management [the company that was
to replace Euro Gas]. On November 1, 2006, Shtaif had written Ex. 190/Tab 377 to Shnaider and Bokserman, insisting that he
be appointed General Director: "I understand one of your lawyers was appointed General Director... In order to ensur e pr oper
per formance ... I mu st be full y responsibl e for ope rational deci sions ..." [Emphasis added.]
599

Ex. 190 also contains the following from Shnaider to Shtaif dated November 1, 2006:
Dear Mike,
I have asked Valentin to appoint you as General Director of Petroleum Management. We will need to discuss the extent
of your powers in regard to the management of Reef. We would obviously like to have a very defined role of what you
are able and not able to do within Reef.

600
Groag Salary Dispute with Koll. Roberts gave evidence 7846 and submitted in argument that in October 2006, after
Groag was diagnosed with life-threatening cancer, Shnaider demanded that Groag be terminated as Executive Chairman and
CFO of Koll. Shtaif and Roberts vehemently objected. Ultimately Shnaider, without any notice to Groag or the Board of Koll,
unilaterally reduced Groag's remuneration and the Plaintiffs' attempted to squeeze Groag out of Koll while he was undergoing
chemotherapy in a London hospital in flagrant breach of contract and against all standards of human decency.
601 I accept Shnaider's evidence that while on October 30 he had not understood that Groag was ill, on November 2, 2006,
Shtaif did tell him that Groag was resigning for health reasons. It was Shtaif's idea to reduce Groag's CFO salary, but to continue
his salary for acting as Chairman of Koll. Shtaif set out his proposal in Ex. 74/Tab 379, an email sent November 2, 2006 to
Shnaider: "Tony ... brings huge credibility with investment bankers. It is of utmost importance that we deliver the message to
insiders and the investment community that Tony vacated his position due to health reasons. My proposal is to keep Tony's
Chairman compensation intact and reduce his compensation for the part that was added for the CFO position. Do you agree?"
Shnaider 316-317 said he thought Shtaif's suggestion was fair and he agreed.
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602

SibinTek Treasury Notes. On November 3, 2006, Shtaif emailed Ex. 410/Tab 380 to Groag:
I am preparing for a very unpleasant meeting with the "Boys".... Just for your knowledge - we have collected back from
P[oltoranin], and it is now in the hands of Sergei $1.5 million. I did not tell this to the boys. I will keep this confidential
until I fully understand their intentions. This is a good amount to keep operations going. This time I will not let them
"steal" the funds from the company ...
[Emphasis added.]

603
In cross-examination on Ex. 410, Shtaif asserted 5140 that the $1.5 million note was really in the hands of Inspector
Zhukov, not in Sergei's hands. He said 5138-5139 he referred to Sergei in Ex. 410/Tab 380 because Groag did not know Zhukov.
[On discovery at question 7333, he had said that Sergei had the note, not Zhukov.]
604
Shtaif denied 3979 that in Ex. 410 he was referring to another $1.5 million in addition to the note he had advised
Shnaider and Shyfrin about on October 5. Shtaif said 3982 he had forgotten he had sent an SMS to them on October 5, 2006.
605
I find by November 3, the police had seized the remaining two notes, 1837673 and 1837674, and Shtaif knew it. [He
gave evidence 3996 that in 2009, he applied to cash both notes, 1837673 and 1837674.] I find based on Ex. 410, in 2006 Shtaif
intended to cash note 1837673 without advising "the boys" [Shnaider and Shyfrin]. However, SberBank had been enjoined from
cashing it by Judge Alexandrova in Ex. 197. Shtaif waited until 2009 to take further steps to cash note 1837673.
606

Transfer of Euro Gas. On November 3, 2006, Roberts wrote to Shtaif in Ex. 621/Tab 381:
We will canvass all issues with Allan [Beach] on Monday. Although the loan agreement is pretty clear, we will be in for
a fight to say they do not have any shares.
In reality as long as you control Perm and the rest of the opcos in Russia you will always have ultimate control no matter
what the Shareholder Agreement says.
[Emphasis added.]

607
I find as Roberts had earlier noted, the transfer of management to Petroleum Management was a good idea, in the best
interests of Koll. However, as of November 6, 2006, Shtaif was still delaying the transfer of Euro Gas.
608 By November 3, 2006, Roberts was advising Shtaif and Groag that his interpretation of the July 7, 2006 loan agreement
was that Shnaider & Shyfrin were not shareholders in Koll and that they had no right to convert. On November 3, 2006, Shtaif
emailed Ex. 621/Tab 381 to Roberts:
... Can you please discuss this issue with him [Shnaider] and try to dissociate my appointment [as General Director] from
proper issuance of shares and directors' appointment. I am already a General Director and there is NOTHING that can be
done with our production company in Russia without my approval, so I am in no hurry to change anything. ... Can you
please advise me if you have had a chance to talk to Allan about the loan agreement that I was forced to sign? I would
really like his interpretation before I meet with Alex and Eduard. I am sure he will agree with your views that they are now
just creditors and their agreement did not give the right to convert.
[Emphasis added.]
609

Shtaif wrote Groag: [also in Ex. 410/Tab 380]:
I would like for Greg and Allan [Beach] to come up with a legal opinion as to Alex and Eduard status as shareholders.
...
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Greg already gave his expert opinion that. ... this agreement confirms my status as shareholder, but does not qualify Alex
and Eduard as shareholders. On the contrary they deliberately positioned themselves as creditors without any mention of
ownership, or the right to convert to equity at any time... If this accurate ... this gives us total control of Koll since we
are the only legitimate shareholders. I propose we immediately FIRE Marechal. ... I think if we decide to keep Alex and
Eduard in the company and allow them to convert at different valuations than what they perceive we will not have them
in control... If you agree ... I will meet with the boys ... and face them with these facts ... my proposal is to present them
with several choices. 1. Convert at valuation that was agreed when they invested in Magellan 32% = $50 MM. 2. Call in
their loan. ... 3. ... enforce our position ... and remove them from business interference 4 clean house ....
610
In my view Ex. 410 and Ex. 621 are significant. Shtaif and Groag were discussing hiding significant funds from "the
boys." Roberts was advising Shtaif to take the position that Shnaider and Shyfrin were not shareholders in Koll and they had
no right to convert. Shtaif was suggesting removing Shyfrin and Shnaider from "business interference."
611
On November 6, 2006, when Roberts emailed Ex. 541/Tab 745 to Beach, he did not ask for his opinion about whether
Shnaider and Shyfrin were shareholders in Koll or suggest they had no equity. He wrote:
The original deal Alex and Ed got in Magellan was 32% for $50 million. When we agreed to give the money back on
June 20, the shares were supposed to be allocated pursuant to the resolution (see Inaugural Meeting). Then Alex had some
issues with one of the properties that Mike bought and that deal was rescinded by Alex. Following which Alex forced
Mike to sign a debt agreement for the $50 million but he still wants 67% of the equity - and repayment of the $50 million
which Mike agreed to under duress in Russia without the rest of the ... Board knowing what was going on. I told Alex
the $50 million debt would never fly if we intended to go public - besides the terms are way too generous. Mike could
not buy the first property unless he signed, which is now worth about $80 million (on Alex's investment of $25 to date
and it will be worth a lot more in a few months as Mike completes work on the site) The real issue is how to sort out the
equity. Mike say they own 32% because that's all they've paid for, but clearly that will not be Alex's view. I believe the
only way to resolve this is for Alex to agree to all equity (no debt) ... put the money in (all $50 M) and get control via the
shareholders' agreement until we raise more money (thereby diluting his position and control)... Otherwise we will have
to ask Alex for a shotgun ... (or a wind-up).
[Emphasis added.]
612
On November 6, 2006, Roberts emailed Ex. 410/Tab 380 Shtaif: "I suggested that we all meet with Allan Beach in
Toronto on Monday, November 6, but to no surprise Alex again dodged the meeting. He doesn't want to get pinned down next
to lawyers. He understands that once he is facing us in the presence of our 'independent lawyer' ...his game will be over."
613
By November 2006, I find Shtaif, Groag and Roberts were not only scheming "to unwind the nasty arrangements" to
which they had agreed in July, but going further, seeking to prevent Koll's majority shareholders from participating/interfering
in Koll's business. Roberts was advising Shtaif that Shyfrin and Shnaider were not Koll shareholders. They were discussing
whether to keep them in Koll and "allow" them to convert. Roberts also wrote that so long as Shtaif controlled the opcos, he
would have ultimate control "no matter what the Shareholders Agreement says." Shtaif was "in no hurry" to change anything
because NOTHING could be done with the production company in Russia without his approval.
614
As mentioned earlier, Shtaif was opposed to the transfer of the proceeds of note 1837674 to Midland. Ex. 140/Tab 383
contains an email dated November 8, 2006 from Regional Alliance to Shtaif and Ganus:
In relation to getting the promissory note from the police-the first option - documents will be printed out on letterhead of
Euro Gas Consulting. We will stamp it and it will be signed by one of Mike's deputies. Second option - the documents will
be printed out on Euro Gas letterhead. ... stamped and handed to Midland.
615

Shtaif wrote to Vinogradov and Ganus:
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Can you please explain to me who decided that the Treasury Note needs to be picked up at 3 PM today? ... Who authorized
you to have any dealings with the legal and criminal process that concerns Euro Gas Consulting Inc.? I believe that I
never authorized, nor will I EVER authorize you or anyone from Midland to represent my or Euro Gas' interests in this
investigation; especially I WILL definitely not sign a power of attorney for you to represent my interests or to collect any
evidence, in this case, a Treasury Note from the police. This evidence will be used in a criminal investigation against Artur
Poltoranin and his accomplices. What you are proposing is to remove the most important piece of evidence against these
people which proves that a crime has been committed. This is obstruction of justice. If anything happens to this Treasury
Note, Euro Gas and I are liable and can be charged in Russia for obstruction of justice and other criminal violations."
[Emphasis added.]
616
Vinogradov replied Ex. 140/Tab 383: "Are you okay? We have obtained the opportunity to keep the Treasury Note in
our hands and I see no reason why we shouldn't do it. Let me remind you this is Midland's money and Midland will protect
its interests..."
617
Shtaif gave evidence 3987 that this was not Midland's money. It was Koll's money. He said, "Vinogradov didn't care
about the proper procedure." Shtaif said if the note were cashed, evidence would be unavailable and that would affect the
prosecution of Poltoranin.
618
I find Shtaif knew that he had agreed to transfer to Midland the proceeds of the notes that had been recovered in July.
That is why Vinogradov wrote "This is Midland's money."
619
Vinogradov gave evidence that Midland had been doing everything it could to decrease the losses that it had already
suffered arising out of SibinTek. Neither the police nor the prosecutors had objected to the release of the note or to it being
cashed.
620
I find Shtaif knew SberBank had been enjoined on October 11, 2006 from cashing the notes. For SberBank to agree
to cash note 1837673 or 1837674, further steps would have been necessary. At the same time, Midland had not yet taken steps
to contest Shtaif's status as victim. Shtaif might have thought if Euro Gas applied to cash the note, upon proving ownership,
he would be allowed to cash it.
621
Roberts Collection on his Magellan Promissory Note dated June 23. Roberts said when the TD bank manager had
advised him in October that there were about $110,000 in Magellan's account, he also had advised Roberts that John Sparrow
was trying to access those funds. When Roberts asked the bank manager how he had left it with Sparrow, he provided Sparrow's
telephone number. When Roberts called the number to speak to Sparrow, Howard answered. Roberts said he asked Howard if
he was John Sparrow. Howard laughed. Roberts said, "I want to serve you with the Statement of Claim. I would like you to
cooperate. If you touch the money in the [TD] account I'm calling the police."
622 I note that Ex. 607/Tab 382 contains an email from Roberts to Howard dated November 8, 2006: "... We should meet at
the usual spot at Indigo later today ..." Roberts said on November 8, 2006, he had arranged to meet Boock intending to serve
him with his Statement of Claim. Boock didn't show up.
623 However, on November 9, 2006, Robert's law clerk went to Boock's home to serve his Statement of Claim on "Sparrow,"
"Sparrow"/Boock accepted service and signed a consent to judgment on behalf of Magellan. Ex. 606/Tab 758 contains a
simplified procedure motion form dated November 9, 2006, containing the law clerk's affidavit, referring to Roberts' June 23,
2006 Promissory Note in the amount of US$44,796, the making of a demand on June 24, 2006 for payment and Sparrow's
consent to judgment, and deposing that Sparrow was the Corporate Secretary of Magellan, known to "our law firm."
November 11,2006 - Koll Meeting
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624 Defendants' Discontent with Changes in Contract. Ex. 75/Tab 387 is minutes of a meeting held on November 11, 2006
in Moscow at which Shyfrin, Shnaider and Shtaif tried to resolve the dispute about custody and cashing of note 1837674 and
also the $50 million debt/conversion of debt or loan into equity issue, so they could proceed toward the IPO.
625
The November 11 Minute referred to one SberBank Treasury Note [1837674] for 30 million rubles (approximately $1
million). Note 1837673 was not mentioned [because Shtaif had not advised the Plaintiffs it had been recovered.]
626
At that meeting, Shyfrin, Shnaider and Shtaif agreed that Ganus would use Shtaif's power of attorney, pick up note
1837674 and keep it uncashed at Midland's offices. They agreed that the shareholdings in the percentages confirmed at the June
20 meeting would be implemented as soon as management was transferred from Euro Gas to Petroleum Management. On the
$50 million debt issue, Shnaider and Shyfrin agreed to review their position regarding debt and equity after they had received
and reviewed the Miller & Lents report. Shnaider 320-321.
627
I accept both Shnaider's and Shyfrin's evidence they did not want to stand in the way of a successful IPO. Shnaider's
evidence 335 includes the following:
My position has been the same, that we will find a solution because it is also our interest to have a successful IPO. And we
will find a solution in order to satisfy the investment banks and the other shareholders... You know, the only thing that ...
we insisted for him to do is transfer the management from Euro Gas ... to Petroleum Management. ... We also insisted on
him reimbursing us for the $525,000 for the recovery fee.
628 Given his November 3, 2006 email to Roberts, Ex. 410, I do not accept Shtaif's evidence 3955 that as of November 11,
2006, he was prepared to transfer management from Euro Gas to Petroleum Management.
629 Shtaif said at the November meeting he advised there were other interested parties who were willing to acquire the shares
of Midland. However, Shnaider and Shyfrin wanted to remain majority shareholders and proceed to the IPO. I find that as of
November 11, 2006, his advice to Shnaider and Shyfrin that he had other parties willing to acquire Midland's shares was false.
November 12-30, 2006
630 Shtaif's Action Against Howard. On November 12, 2006, three days after "Sparrow"/Boock/Howard had admitted service
and consented to judgment in Roberts' action against Magellan, Roberts emailed Ex. 622/Tab 388 to Nusbaum, advising he did
not think Shtaif's action against Howard in Texas should have been commenced because Shtaif had not suffered any damages
as a result of Howard's actions.
631
Defendants' Discontent with Changes in Contract. Shtaif said on November 13, 2006, in breach of their agreement
Shnaider and Shyfrin were imposing a "new condition" that had nothing to do with issuance of shares (i.e., that the operations
of Reef be transferred from Euro Gas to Petroleum Management).
632 I reject Shtaif's evidence that as of November 13, 2006, the transfer of operations from Euro Gas was a "new condition,"
a breach of contract. That condition had existed from the outset.
633
On November 14, 2006, Euro Gas and Midland, as agreed on November 12, formally entered into a safekeeping
agreement Ex. 76/Tab 390 with respect to note 1837674.
634
Roberts' Collection on Magellan Note. On November 16, 2006, Roberts obtained judgment against Magellan on his
promissory note from Magellan. Ex. 605/Tab 758 for $44,796 plus $1605.29 for a total of US$46,401.29 and then took steps to
collect the Judgment against funds in the Fasken's trust account. He advised Faskens that the funds in its trust account could be
used to pay Magellan's outstanding balance [leaving $39,570.66]. Ex. 547/Tab 742 is an email from Ms Walker at Faskens dated
November 29, 2006 to Ms. Chu, another Faskens employee: "I received a call from Greg Roberts regarding the outstanding
A/R and he advised we can use the funds to pay the outstanding balance for the client 266215 [Euro Gas Consulting]. Please
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note he has indicated the company name should be Midland Energy Limited, not Euro Gas Consulting." Roberts denied that
he gave those instructions.
635

Faskens withdrew funds to cover its accounts on November 30, 2006.

December 2006
636 Euro Gas. Ganus said that in December of 2006, the Midland lawyers completed registration of Petroleum Management.
However, they still had been unable to work out the terms of Shtaif's appointment as its General Director. It is general practice
to limit the powers of the General Director of Russian companies and to require consent of the other shareholders in certain
situations. They could not understand why Shtaif insisted there be no limitations on his authority. Shtaif said 3965 he objected
to any limitation on his authority because 5124 that was his right.
637
Groag Salary Dispute. Shtaif said that as of December 2006, Groag was still acting as both executive chairman and
CFO of Koll. He had accompanied Shtaif to meetings with investment bankers and they had had many discussions about how to
focus the company and move it forward. On December 7, 2006, Shtaif emailed Ex. 122/Tab 393 to Shnaider, saying Koll had no
basis to reduce Groag's salary. On December 9, 2006, in Ex. 400/Tab 394 to Groag, Shnaider reiterated that Groag had resigned.
638
Re Euro Gas. On December 10, 2006, in Ex. 123/Tab 395, Shtaif emailed Groag and Shnaider, mentioning that Euro
Gas would have to remain as managing company of Reef, because it had applied for licenses and he had not been appointed
yet as General Director even though he "requested Peter Ganus to do this 1 1 /2 months ago..." Shtaif wrote Ex. 143/Tab 395
to Shnaider: "Alex, this is what is really happening. It is not a Euro Gas issue but a PM [Petroleum Management] issue and
the problem lies with MRH [Midland] personnel, in either not being interested in complying with our direct requests, not being
able to complete the tasks, not being competent in their duties or plain and simple stalling..." [Emphasis added.]
639 Vinogradov 1729-1731 and Ganus 2471 gave evidence they were still waiting for Shtaif to respond about the limitations to
be placed on his powers as General Director; Vinogradov said, "When Shtaif had unlimited power, we all saw what happened."
On December 11, Smyslov, a Midland lawyer wrote to Shnaider in Ex. 191/Tab 396, advising that while all the papers to be
filed in relation to the appointment of Michael as the new General Director were ready, Shtaif still needed to propose clauses
providing for a limitation of his authority as General Director.
640
Shtaif advised Shnaider that Smyslov's update was "totally inaccurate." He had told the Midland lawyers to adopt
"EXACTLY SAME PROVISIONS as they have for Ganus, nothing more and nothing less." Shtaif gave evidence 3962 as soon
as he insisted upon having the identical [unlimited] powers as Ganus had had, the Petroleum Management issue died.
641
Groag Salary Dispute. On December 12, 2006, Groag advised Shnaider in Ex. 401/Tab 574 that he was considering
legal action against Midland for constructive dismissal.
642 In Ex. 401/Tab 574, Shtaif wrote to Groag that he and Shyfrin had agreed on Friday on all outstanding matters. Groag's
reinstatement as acting CFO was to be on a gratuitous basis.
643
Shtaif Lawsuit v. Howard. On December 21, 2006, Roberts emailed Ex. 286/Tab 399 to Greenspoon advising he had
convinced Mike to settle. I make no finding on whether Roberts and Howard agreed that Howard would assist in the Magellan
actions if Shtaif would abandon his action against Howard.
2007
January 2007
644
Roberts said 6453, 6504 at the end of January 2007 Shnaider had "again changed his position." By then Shnaider
wanted all his money back on the IPO or beforehand, and to maintain 67.21% of the company. He was no longer agreeing to
the convertible loan to which he had agreed on July 27, 2006.
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645
Roberts gave evidence 6514 that in January 2007, Koll's plan had been to raise $150 million on an IPO in September
of 2007. However, because Shnaider was insisting on repayment of Midland's $50 million loan, they increased the amount to
be raised to $200 million. Bokserman said 5730 the plan was to raise $50 million pre-IPO and $200 million on the IPO in
September 2007. He thought Shnaider wanted to be repaid out of the IPO. However, that is not something that Shnaider had
personally told him.
646
On January 23, 2007, Roberts emailed Ex. 623/Tab 401 to Maybank and Webb, including the following proposed
agenda: "discuss the path forward with a new company without Midland-raising private money through our connections and
Canaccord..."
647
Action On Shtaif's Magellan Promissory Note. Roberts issued a Statement of Claim dated January 23, 2006 on Shtaif's
behalf against Magellan on Shtaif's June 23 promissory note. He served Shtaif's Statement of Claim (Ex. 608/Tab 759) on
January 24, 2007 by leaving a copy with "Sparrow" at Boock's address. "Sparrow" again consented on behalf of Magellan to
the Judgment. Again it was falsely alleged that a demand for payment had been made on Magellan on June 24, 2006 and that
Magellan had failed or neglected to pay the amount owed.
648
Defendants' Discontent with Changes in Contract Terms. On January 25, 2007, Roberts emailed Ex. 624/Tab 402 to
Shtaif and Groag, including the following: "... I do not think it is fair for us to take a haircut given what was agreed to last June,
and how things changed in that Moscow police station-AND how well Mike has done to leverage Koll's investment."
649
I find Roberts' January 25, 2006 complaints to Shtaif and Groag in Ex. 624 ignored the July Agreement reached after
the SibinTek fiasco had come to light. As of January 27, 2007, the July Agreement had not been amended.
650
The Miller and Lents Report. On January 26, 2007, when Miller & Lents finally issued its long-awaited report re Reef
(Ex. 77A/Tab 403), Shnaider gave evidence 837-839 that while he did not understand the report, he was pleased because Shtaif,
Groag and Roberts seemed pleased with it. Shnaider wrote Ex. 77/Tab 405 to all of the directors: "Mazal Tov."
651
The table on page 1 of the Report summarizes Miller and Lents' estimates of reserves at Reef made in accordance with
the Society of Petroleum Engineers' definitions of reserves in three categories: proved, probable and possible.
652
Miller and Lents estimated 2P (proved and probable) Reef reserves at 10,809 MBbls (proved) and 22,769 MBbls
(probable) = 33,578,000 Bbls.
653
Miller and Lents estimated future net revenue for total "proved reserves" of 10,809 MBbls [discounted at 10% and
unadjusted for risk] at $52,176,000, future net revenues for the "probable" reserves of 22,769 MBbls [discounted at 10%,
unadjusted for risk] at $67,494,000 future net revenues for total possible reserves 50,266 MBbls [discounted at 10%, unadjusted
for risk] at $36,870,000.
654
Miller and Lents reported that the estimated reserves were mainly undeveloped and their development would require
significant capital expenditures.
655
Schaeffer, Senior Vice President of Miller and Lents, gave evidence that because each of the reserve categories had a
different risk level, the estimated cash flows from each could not simply be added together arithmetically. The discount rate
of 10% used by Miller and Lents reflected only the cost of capital; it did not reflect risk. He pointed to the following note in
the Miller and Lents report at p 3:
Estimates of future net revenues ... are not intended and should not be interpreted to represent fair market value for the
estimated reserves. ... The probable and possible reserves volumes and the estimated future net revenues therefrom have
not been adjusted for uncertainty. None of the proved probable and possible reserves volumes ... should be combined with
either of the other without adjustment for uncertainty.
[Emphasis added.]
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656 Schaeffer gave evidence that Miller and Lents did a standard evaluation of Reef on a deterministic basis. Miller and Lents
provided an oil in place calculation based on a development work plan by Seidlitz Services and other information provided by
Shtaif/Euro Gas [Ex. 397/Tab 677 and Ex. 398/Tab 678], including information about its intentions and its financial and technical
wherewithal to extract the oil from the ground. Miller and Lents put together an economic model based on information provided
by Shtaif, applied prices, operating expenses, capital investment programs, taxes, and arrived at net cash flow, projected over
the life of the field, discounted at 10% to present value as of November 1, 2006. Miller and Lents did not verify the data Shtaif
had provided. The accuracy of its report was entirely dependent upon the accuracy of the information that had been provided
by Euro Gas.
657 Roberts submitted that once the Miller and Lents report was received, Shnaider and Shyfrin realized the potential value
of Reef and increased their demands.
February 2007
658 Roberts gave evidence and submitted in argument that by February 2007, Koll was positioned to go public. A syndicate
of investment banks had been put in place to raise significant funds.
659 On February 2, 2007 Roberts emailed Ex. 648/Tab 771 to Maybank, asking him to comment on the effect on the valuation
if Shnaider took back his $50 million, the IPO were for $600 million and $200 million were raised. Maybank categorized
Roberts' inquiry as "an academic question." Maybank gave evidence at trial that typically, new investors do not want to invest
when the existing principal investors are taking their money out. They want "to see some skin in the game." Maybank said
he would have explained to Roberts that the marketplace would frown upon such withdrawals from a company on an IPO.
Marketing would be more difficult, buyer receptivity lower, and the price could be affected.
660
On February 7, 2007, Roberts wrote Ex. 627/Tab 408 to Shtaif and Shnaider: "I feel that if he wants his money back,
the equity should be adjusted (up for us, down for Midland) to give them what they want and leave us where we agreed."
661
On February 14, 2007, Roberts sent Ex. 628/Tab 409, a Powerpoint presentation for Koll to Groag and Shtaif. Under
Milestones: "Two field acquisitions to date. First field was purchased for US$19 million. Miller and Lents Report ... values
this field at DCF US 156M as of November 1, 2006. Aim to have 3-5 like field acquisitions closed by time of IPO. IPO - $200
million. Q3 on TSX and AIM."
662
Shtaif's Motion for Judgment on Magellan Promissory Note. On February 15, 2007, Roberts submitted a Simplified
Procedure Motion Form seeking judgment in Shtaif's action on the Magellan June 23 promissory note. In support, his law clerk
filed an affidavit attaching a consent to judgment signed by John Sparrow. Again, she deposed that a demand for payment had
been made on Magellan on June 24, 2006, and that Magellan had failed to pay the amount owed.
663 Collection on Judgment on Roberts' Alleged June 23 Magellan Note. On February 15, 2007, Roberts sent a Requisition
to Fasken's for Garnishment of $46,901.29 plus $500 for costs.
664
Defendants' Discontent with Changes in Contractual Terms. On February 16, Roberts circulated a memo to all
shareholders, Ex. 78A/Tab 410. He wrote:
The Issue
The issue in a nutshell is that Midland wants to be repaid its debt out of the closing proceeds of the IPO and remain the
holder of 67.21% of the shares of Koll.
...If the market reduces our valuation by 75 million, 50 million for the return of Midland's money plus a $25 million
penalty: ... Midland's position would be neutral. I've spoken to Canaccord. Although they would clearly prefer that
Midland's investment remain in the company as paid up equity, the IPO could still proceed, as long as the money raised
covers the use of funds, as outlined in our prospectus, and pays back Midland. The issue is what happens if we fall somewhat
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short of our target (IE do not raise all of the money we need to execute and pay back Midland)? At that point the IPO
will have to be repriced and the reduction in valuation would certainly exceed 1 to 1 if not more, given that all of our
capital would be removed.
...: Unless there's something I'm not aware of, issues surrounding SibinTek, whether real or apparent, are now behind us
and the reason for Midland's sudden change should no longer be a factor.
The Legal Issue
... The debt instrument that Midland's lawyers prepared is very clear - it creates only debt without equity considering ...
Midland's lawyers, perhaps inadvertently have moved Midland's position from shareholder to creditor ...
The Resolution
I do not think any of us want to see this matter resolved in the courts - ... and Midland's shareholders do not want to see
Midland get only their $ back plus interest because of some "imprecise" legal work but that would likely be the result if
this matter were settled in the courts.
I have prepared a valuation based on the assumption that our company will have at net worth of 600,000,000 at the IPO
and we will raise $200 million. Mike is of the view the assumptions are valid
...
[Emphasis added.]
665

He suggested 3 steps to resolve the impasse.
(1) Midland consent to straight equity as was agreed in June 2006 and rescind the debt instrument.
(2) Given the remarkable results at Perm, we should consider whether to wait longer to take the company public. It
seems that we can raise more private equity at higher levels and can leverage some institutional debt ... we will get
a bigger return if we wait in my view.
(3) A shareholder agreement limiting the powers of directors except with written consent of 80% of shareholders,
acting reasonably.
...

666 Shnaider gave evidence he thought Ex. 78/Tab 410, Roberts' memo, was based on a false premise. He told Roberts that
he and Shyfrin did not expect the $50 million loan to be repaid out of the IPO. Article 1 of the loan agreement dated July 7,
2006 provided that repayment was not required until July 7, 2009.
667 Shtaif gave evidence in his view Midland could have called the loan at any time. He would not concede that if Koll kept
the loan in good standing, Koll would not need to repay it until July 7, 2009.
668
Roberts said Shnaider never told him he got the issue wrong in his February 16, 2007 memo and that the $50 million
loan was not repayable before July 7, 2009.
669
Shtaif conceded 5165 there are no documents in writing from Shnaider confirming that Shnaider was insisting that
Midland's $50 million loan be paid out of pre-IPO funding.
670
Groag Salary Dispute. Exhibits 124, 124A and 124B/Tab 412 are a February 17, 2007 email from Groag to Shnaider
and Shyfrin enclosing calculations of the salary and expenses he said Koll owed him, and a memo from Groag to Shnaider
about his claims.
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671 Shtaif said 3920 he told Shyfrin that Koll should continue paying Groag for both his CFO and Chairman positions until
June 20, 2007, at which time he would resign as CFO and just stay on as a non-executive chairman.
672 Value of Reef. On February 17, 2007, Shtaif emailed Ex. 478/Tab 413 to Groag, with attachment. This document, similar
to Ex. 528/Tab 409 but not identical, contained on the third page, under the heading "Milestones": "Two field acquisitions to
date. First field was purchased for US$19 million. Miller and Lents Report values this field at DCF US $156 million as of
November 1, 2006." Shtaif denied 5155 that in Ex. 478, he was representing that the fair value of Reef was $156 million.
673
Shtaif February 18, 2007 Valuation of Koll. On February 18, 2007, Shtaif prepared Ex. 411/Tab 415 estimating Reef's
value; based on DCF multiplied by 2 = $386,820,000; by 2.5 = $483,525,000; by 3 = $580,230,000, based on Russian averages
value of reserves - $356,462,000; based on Heritage oil equivalents - $502,734,000. He said 4021 if Reef had been in Canada,
its value would have been $905,202,000.
674

In late February, meetings were being arranged in London with Canaccord, JP Morgan Cazenove and Haywood Securities.

675 Motion for Judgment on Shtaif's Magellan Note. On February 21, 2007, the judge who reviewed the motion for judgment
in Shtaif's action against Magellan required proof that Sparrow had authority to bind Magellan. Roberts called the process server
and instructed him to add the words "I have authority to bind the Corporation" to "Sparrow's" consent.
676
Postponement of March 1 Meeting. Shyfrin said he understood that a shareholders meeting had been scheduled to take
place in London on March 1, 2007. However, Shnaider was unable to attend on March 1. He and Shyfrin felt that they should
both be present at the meeting.
677 On February 21, 2007, Shnaider emailed Ex. 79/Tab 419 to Groag confirming that he and Shtaif had agreed to postpone
the meetings to the end of March. Roberts said 6525 he was "somewhat outraged" that Shnaider would postpone the March
Board meeting because he knew how important it was to resolve everything and go forward with Canaccord and JP Morgan
Cazanove in the UK. The Board meeting could not be delayed, because even if a deal were signed in March 2007, the timing
would be tight for a September 2007 IPO.
678

On February 21, 2006, Groag emailed Ex. 631/Tab 422 to Shyfrin and Shnaider:
Koll cannot afford to have further damage done to its operations by you, Eduard and Midland and its value as a result of
your now unwillingness to meet on March 1, 2007 and confirm the plans for 2007. Therefore the Koll shareholder meeting
will take place in London as planned...

679 Shnaider asked Greenspoon to draft a response to various emails Groag had sent to Shnaider. Greenspoon gave evidence
that when he drafted Ex. 127/Tab 422 on February 22, 2007, he understood that Shnaider and Shyfrin were not prepared to
rescind the debt instrument. However, he said Shnaider had an open mind and wanted to find a solution to the impasse among
the Koll shareholders. Shnaider gave evidence Ex. 127 was not sent to Shtaif and Groag because he had already scheduled a
meeting with Shtaif on February 25, 2007.
680
On February 23, 2007, Groag wrote Ex. 126A/Tab 423 to Shnaider, listing some of Shyfrin and Shnaider's breaches of
contract including failing to pay $50,000,000 back into Koll, to issue shares, to pay executive directors' salaries, etc.
February 25-26, 2007
681
Shnaider 344 and Shtaif 4038 agreed they met on February 25, 2007 in Moscow. Shnaider said he suggested to Shtaif
that since there had been so much controversy about the loan standing in the way of a successful IPO, in order that they not
dwell on that subject anymore, he would agree that if Shtaif promised to pay Shnaider and Shyfrin $15 million out of future
options or warrants after the IPO had been successful, they would agree to forgive Midland's $50 million loan immediately. [If
the $50 million loan were forgiven, the 32.79% shareholders would gain by 32.79 × 50 = $16.4 million. The loan outstanding

73

as of March 1 was $41.9 million × 32.79 = $13.7 million]. Shnaider said Shtaif agreed. They called Greenspoon together on
Shnaider's phone.
682
Greenspoon gave evidence 3035 that on Sunday, February 25, 2007, he received Shnaider's and Shtaif's telephone call
from Russia. The phone was on speaker and Shnaider did most of the talking. He told Greenspoon that he and Shtaif had reached
an agreement with respect to Koll's capital structure. In the context of going public, Midland would agree to forgive its loan,
provided that Shtaif pledged to pay Midland $15 million after the IPO. The $15 million secured by Shtaif's pledge of shares/
options/warrants. Shnaider asked Greenspoon to draft a pledge agreement.
683 Shtaif had a very different version. He gave evidence 4033 that at the meeting on February 25, 2007, Shnaider insisted that
Midland's loan be repaid out of pre-IPO funding or the proceeds of the IPO and that Shtaif compensate Midland $15 million and
that Shyfrin and Shnaider's shares not be diluted on the IPO. Shnaider asked Shtaif to assign options and warrants to cover his
additional $15 million demand, to pledge options and warrants some of which were to be allocated among members of Shtaif's
team. Shtaif said 4039 he and Shnaider did not reach an agreement: Greenspoon's and Shnaider's evidence about Midland's
willingness to forgive the loan in exchange for future compensation of $15 million was false.
684
In argument, Roberts pointed to Shnaider's statement at discovery [read in at trial] that he wanted his US$50 million
back and 67.21% of the equity (Ex. 709/Tab 833) at 4373-4376:
BY MR. ROBERTS:
4373.
Q. .... Isn't that true, sir ... you wanted Mr. Shtaif to give up a big hunk of his equity so that you could be whole on
a post money valuation basis?
A. No ... I wanted to get my $50 million loan that was agreed, and I wanted to have 67 percent of the equity in the
company.
4374
A. Whatever I would be losing, if... by cancelling my loan ... I wanted to get from Mr. Shtaif.
4376.
Q. So what you wanted was, you wanted your money back and you wanted to still have 67 percent...
A. Exactly. I wanted exactly what was agreed and what was signed by Mr. Shtaif and agreed by all shareholders of
Koll.
[Emphasis added]
685 I do not accept that Shnaider's evidence read in by Roberts corroborated Shtaif's versions of the February 25 discussions.
When Shnaider said "whatever I would be losing by cancelling my loan, I wanted from Shtaif," I find he was confirming that
he was agreeing to forgive the $50 million loan in exchange for "whatever would be lost by cancelling the loan. Shtaif agreed
in cross-examination 5178 that 32% of 50 million is approximately $15 million [32.79% × $50 million = $16.4 million]. (At
that point in time, 32.79% of $41.9 million already advanced was $13.7 million and was expected to increase before the IPO.)
686
I accept Shnaider's and Greenspoon's evidence about the telephone call on February 25, 2007. Greenspoon's evidence
3033-3036 at trial about the telephone conversation with Shtaif and Shnaider was consistent with Shnaider's evidence and
inconsistent with Shtaif's.
687
Shnaider gave evidence 345-346 that on February 26, 2007, Shtaif reneged on their agreement made the night before.
Shtaif's email dated February 26, 2007 to Shnaider, Ex. 412/Tab 428, read in part as follows: "So pledging warrants or shares
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is not going to work. Please advise Avi not to bother with preparation of the pledge. If $15MM is such a critical issue, then we
have no other alternative but to move to option 4 or 5, dissolve the company and compensate ALL parties equitably."
688
Shnaider wrote Ex. 80/Tab 431: "Last night we agreed to move forward and this was communicated to Avi in your
presence ... I called Avi and instructed him to draft a loan agreement between you and MRH. Now you have changed your
mind again."
689 In Ex. 287/Tab 432, Greenspoon wrote on February 26 to Shnaider: "Looks to me like Shtaif's hiding behind ... suspect
legal advice he says he received to back out of what he agreed with you yesterday."
690
Shtaif said he met with Shyfrin on the evening of February 27, 2007 and discussed the options he had set out in Ex.
412/Tab 428, his February 25, 2007 letter. Shyfrin denied meeting with Shtaif.
691
End of February 2007: Meetings With Investment Bankers. Voskoboinikov gave evidence that when he attended with
Shtaif at a meeting with Canaccord Adams in late February 2007, Koll was being valued between $400 and $600 million.
Canaccord believed it could do a pre-IPO raise of $50 million.
692 I reject the evidence of Voskoboinikov in light of Koll's failure to make the acquisitions assumed in Magellan's May and
September 2006 presentations, to follow-up on the August 2006 discussions with Canaccord on pre-IPO financing, and Roberts'
note taken at Canaccord discussions in September that they should not seek pre-IPO financing unless they were desperate, and
Roberts' advice to the Koll shareholders who attended the March 1, 2007 meeting that Roberts had advised the meeting that
Canaccord had advised going public on AIM with a very small public float to simply get public.
February 28, 2007
693
On February 28, 2007, Shnaider emailed Roberts asking him to call. Roberts gave evidence 6539 that during that
conversation, Shnaider said the Plaintiffs would not proceed unless Midland was repaid its loan plus accrued interest out of the
proceeds of the IPO and Shnaider and Shyfrin retained 67.21% of the shares of Koll and Shtaif agreed on behalf of all of the
minority shareholders to pay an additional US$15 million.
694 Roberts 7806-7807 was "flabbergasted." In his view it was another "police station stick up." Shnaider was trying to put
a gun to their heads again. He, Shtaif and Groag were not going to give into an extortive attempt to take another $15 million.
He said he told Shnaider: "Tomorrow we've got investment banker meetings, a shareholder meeting and you are demanding
another $15 million. This is going to sink our IPO. This is going to sink our business."
695
Roberts said he told Shnaider that his side considered the Plaintiffs' demands as a final repudiation. Shnaider said the
Plaintiiffs' position would not change and improperly refused to attend the March 2007 meeting in person or by teleconference.
Roberts told Shnaider he would be hearing from their lawyer.
March 2007
696

Prior to the March 1, 2007 meeting, Shyfrin went to the London hotel where Groag and Shtaif were and met with them.

697 Shtaif gave evidence 4058 that he and Shyfrin discussed the debt issue. Shyfrin said he would look after it and he would
give instructions to Zolty to properly structure Koll so they could proceed with the IPO. Groag complained about underpayment
of his salary. Shtaif said 4057-4058 Shyfrin apologized to Groag. Their discussion ended on good terms.
698 Shyfrin January 29, 2013 91-93 agreed that he met with Groag and Shtaif on the morning of March 1, 2007. Although he
remembered Groag complaining about his salary, Shyfrin couldn't remember the other details. He said he has respect for older
people. He knew Groag was terminally ill, so he tried to be nice to him. While Groag might have considered Shyfrin's words
to have constituted an apology, Shyfrin said he did not apologize to Groag.
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699
The Shareholders' Meeting March 1, 2007. After Shtaif and Groag met with Shyfrin, Shtaif, Groag, Roberts and
Bokserman purported to hold a Koll shareholders' meeting. Shnaider and Shyfrin did not attend. Shtaif gave evidence 4059
about that meeting as follows:
A. Well unfortunately we wanted to discuss the move forward, but we realized that in our view this was another and
final breach by Midland of the agreement. We understood they did not want to comply with any requests unless they
get what they want. So we figured out there's just no way we're going to be able to proceed with the company. ...
Q. What was your collective conclusion at that meeting about next steps?
A. Our conclusion was that this was the final - repudiation of our agreement. We saw it as a breach, a final breach.
[Emphasis added.]
700
Roberts was at the March 1 meeting. Paragraph 165 of his final argument includes the following: "The March 1, 2007
meeting proceeded, at which time the shareholders and directors present voted to accept Shnaider's and Shyfrin's repudiation."
701
Two versions of the March 1 Minutes were entered into evidence: Ex. 405/Tab 444, a draft version of the Minutes and
Ex. 406/Tab 445, the final version. Ex. 405 includes the following (which was omitted from Ex. 406):
LOAN AGREEMENT BETWEEN THE CORPORATION AND MIDLAND RESOURCE HOLDINGS LIMITED, AND
ALEX SHNAIDER'S AND EDUARD SCHIFRIN STATUS AS SHAREHOLDERS OF THE CORPORATION
The Chairman noted that Mr. Shnaider and Mr. Schifrin had neither subscribed for nor paid for the shares that were allotted
to them in accordance with the agreement to do so made and minuted at the inaugural meeting of the shareholders of the
Corporation on June 20, 2006. Mr. Shtaif advised the meeting that Mr. Shnaider demanded verbally and in writing that he
execute the loan agreement between the Corporation and Midland Resource Holdings Limited ("Midland") dated July 7,
2006, a copy of which was provide[d] to the shareholders of the Corporation.
The loan agreement obligates Midland to loan the Corporation up to USD50 million, which is repayable with interest at
LIBOR plus 2 per cent per annum at any time before July 7, 2009. The shareholders having reviewed the loan agreement,
and having confirmed that Mr. Shnaider and Mr. Schifrin had neither subscribed for nor paid for the shares that were
allotted to them, the shareholders agreed to accept the breach of Mr. Shnaider's and Mr. Schifrin's agreement to purchase
shares and to rescind that offer, and to accept the terms of the loan agreement. On motion, duly made, seconded and
unanimously carried:
RESOLVED THAT the breach of the agreement of Mr. Shnaider and Mr. Schifrin to subscribe for and purchase shares
in the capital of the Corporation is hereby accepted and that the Corporation is under no obligation to issue shares
to neither Mr. Shnaider nor Mr. Schifrin.
RESOLVED THAT the loan agreement between Koll Resources Limited and Midland Resources Holdings Limited
dated July 7, 2007 is hereby confirmed and adopted as a binding obligation of the Corporation.
Shareholders
Given the acceptance of the breach of both Mr. Shnaider and Mr. Shyfrin to subscribe for shares, and the execution and
adoption of the Midland loan agreement by the Corporation, the shareholders of the Corporation are as follows:
Michael Shtaif
Anthony Groag
Vladimir Keloglu
Eugene Bokserman
Ilya Entin

29,297,541
1,639,344
300,000
500,000
50,000
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Greg Roberts

1,000,000

[Emphasis added.]
702 Also omitted from Ex. 406 but included in Ex. 405 was the following: "Mr. Groag tendered his resignation as the acting
Chief Financial Officer, effective forthwith."
703
Shtaif gave evidence 5210, 5213 that Beach had given a legal opinion that the Plaintiffs were subject to forfeiture. [No
legal opinion from Beach to that effect was produced. Beach was not asked about it and in argument Mr. Stevenson said he
was not relying on such an opinion.]
704
In detailing the Plaintiffs' conduct constituting the repudiation, the draft Minutes made no mention of the grounds now
relied upon [a demand for payment of the $50 million loan out of the IPO plus 67.21% equity plus $15 million dollars] or
of Roberts' earlier argument that the wording of the loan agreement was clear, the Plaintiffs were creditors, not shareholders,
of Koll.
705

Shtaif said they decided that Shnaider and Shyfrin were out of the company.

706
I have already found that Shtaif wanted to control Reef and that he had refused to transfer management of Koll from
Euro Gas to an entity answerable to all the shareholders, despite repeated promises to do so.
707 Roberts and Shtaif took the position as of March 1, they and Groag "were in control of their company" and that Shnaider
and Shyfrin owned no shares in Koll. Roberts' evidence includes the following at 7849-7850
Q. All right. Your Honour, can I take you to the transcript. It's Question No. 2535. I asked you these questions and did
you give these answers? Starting at Question 2535:
All right. You guys are in control it's your company now, right? It's your company you are now in control you have all
the shares you've got some debt but it's your company.
ANSWER: There was a subscription agreement that was not executed.
QUESTION: It is your company, right? Is it your company?
ANSWER: That is — that is the position we took, yes, our company.
[Emphasis added.]
708
Approval of Employment Agreements. At the March 1 meeting, Roberts, Shtaif, Groag [and Bokserman] purported to
approve employment agreements with Koll for Shtaif (Ex. 407/Tab 234), Roberts (Ex. 641/Tab 439) and Groag (Ex. 642/Tab
749). Roberts said 6537 his terms of employment had been agreed upon by everyone. Shtaif executed them on behalf of Koll.
Ex. 643/Tab 440 is what Roberts described 6558 as "the boilerplate employee stock option plan" Beach had prepared for IPICO;
Ex. 644/Tab 441 is the stock option agreement Roberts prepared 7913. No one declared a conflict of interest or refrained from
voting on his own contract.
709
The March 1 Letter. At the March 1 meeting, the shareholders present directed Beach to write Ex. 81/Tab 446, a letter
to Greenspoon, including the following:
We are further advised that Midland has now demanded both a controlling equity stake and the alleged debt. This is
unacceptable. In order to proceed, the principals of Koll are prepared to consider on a without prejudice basis either of
the following alternatives:
1. Midland's $50,000,000 investment is properly characterized as 32% of the issued and outstanding shares of Koll, or
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2. Midland's $50,000,000 investment is properly characterized as a three year term loan bearing interst at LIBOR
plus 2% together with an equity sweetener of 5 million warrants exercisable at $1.00 for two years or until a going
public transaction.
Failing completion of definitive documentation in furtherance of one of these alternatives ... the principals of Koll intend
to act upon one of a further number of further alternatives available to them...
710

I note that the March 1 letter makes no mention of an additional demand for $15 million.

711 The Plaintiffs React to the Defendants' March 1 Letter. Shnaider said when he read Ex. 81, it was clear to him that Shtaif,
Groag and Roberts were breaking all their earlier agreements. They were offering Shnaider and Shyfrin only 32% of the Koll
shares, not 67.21%. [What Shnaider and Shyfrin did not know was that at the March 1, 2007 meeting, Shtaif, Groag, Roberts
and Bokserman had taken the position they owned no shares whatsoever.]
712
Shnaider and Shyfrin decided the appropriate action would be to liquidate Koll, an option Groag had suggested on
August 6, 2006 in Ex. 72A/Tab 335, and Shtaif had proposed as recently as February 25 in Ex. 412/Tab 428.
713
Shyfrin said he confronted Groag and Shtaif separately. He told Groag that Shtaif, Groag and Roberts had not been
authorized to act as they had at the March 1, 2006 meeting. Groag told him he had no choice but to accept their actions. Shyfrin
told Groag that that would never happen. He had a similar discussion with Shtaif about their unacceptable breaches of trust and
contract. Shtaif tried to calm him down and said, "We'll talk in Moscow." Shyfrin said, "We're not going to talk in Moscow
unless you withdraw your decisions."
714 Vinogradov gave evidence that given the existing situation, the Plaintiffs suspected that Shtaif and his team would try and
take away Koll's only major asset, Reef, from Koll. Shtaif was General Director of Reef and Euro Gas and had broad powers
over Reef - he could buy and sell assets, appoint or remove the General Director and approve amendments to Reef's charter.
Vinogradov recommended cancelling Shtaif's powers of attorney, executing new powers of attorney and entering into a new
management agreement replacing Euro Gas as the operating company of Reef with Midland Capital Management. Shnaider
and Shyfrin decided to protect Reef by changing its management and instructed Vinogradov to take the steps necessary to effect
those changes (Shnaider, 352-353; Vinogradov, 1756-1757, 1761-1762, 1765-1766).
715 Re Groag Salary Dispute. On March 2, 2007 Groag emailed Ex. 403/Tab 447 to Shyfrin, purporting to confirm Shyfrin's
statements on March 1, 2007 that the non-payment of Groag's full agreed salary had been wrong and his apology. Ex. 402/Tab
450 sets out Groag's calculation of amounts Koll owed him: $195,653 [$109,165 + $86,488 signing bonus].
716
Bokserman gave evidence that a few days after the March 1 meeting, he called Shnaider to say he was "screwing up"
the IPO. He had invested $45 million. After an IPO valuation, his 67% would be worth more than $400,000,000. He was doing
himself "the biggest disservice and screwing it up for Bokserman and everybody else."
717

On March 3, 2007, Shtaif emailed Ex. 414/Tab 451 to Groag and Roberts:
This latest blatant breach does not leave us any options but to take action now... I propose that we proceed with our
planned action to take the company away. ... I sent Greg an email asking Allan to advise me if it is legal to transfer the
ownership of our Russian properties to a new company. I do not want to do anything illegal unlike those guys ... I would
like to start the process immediately if it is approved by Allan ..."
[Emphasis added.]

718
Shtaif said on March 3, he, Groag, Shtaif, Roberts, Bokserman and Entin retained Kevin MacDonald ("MacDonald"),
a litigation lawyer in Ontario. [When Roberts closed his law practice in 2005, he had transferred his files to MacDonald. After
he ceased working at Koll, Roberts worked out of MacDonald's office.]
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719 Defendants' Plan to Take Over Reef. On March 5, 2007, Roberts emailed Ex. 481/Tab 456 to Beach setting out Roberts'
and Shtaif's strategy:
As far as strategy going forward, we're going to move the shares of the [Koll] subsidiary [Koaplama] [the owner of Reef]
to a company that is currently controlled by Mike. Once the shares are out of the reach of Alex and Eduard, we will put
into place a structure using new Cyprus companies to own the shares of the Russian companies. The shares of the Cyprus
companies will be owned by a new BVI company. The shares of the new BVI company will be distributed in accordance
with prior agreement that we have made. We will assign the Midland debt to this new company. We're not going to leave the
Midland debt in an empty shell. We just want to control the holding company. I confirm that you did not give this advice,
and that we will not in any way involve you or your firm at about if this strategy backfires and Midland seek damages
against us. Once this is complete, we need to raise operating funds for the two properties that we currently own. Clearly,
we cannot issue any shares that Alex and Eduard might have a claim over. Therefore, we will likely have to arrange for a
secured loan that would take priority over any claim that they may have
[Emphasis added.]
720
Roberts gave evidence that in writing this letter he was "just trying to maintain the status quo and gain control of what
was rightfully ours."
721
Beach gave evidence 5896 he did not discuss that plan with Shtaif and/or Roberts. He did not approve it. He would
not have wanted to be involved.
722 I accept Beach's evidence that he did not approve Roberts' and Shtaif's illegal plan. Before acting on their plan, Roberts
and Shtaif did not seek confirmation from Beach that the transfer of ownership to a new company was legal.
723
Roberts' Collection on Magellan Promissory Note. As of March 5, 2007, the balance in the Faskens trust account was
$39,570.66. Beach emailed Ex. 540/Tab 705 to Roberts on March 5, 2007:
Greg, we received the garnishment and would be happy to comply but our trust department has noted that the file was
initially opened under the client name Euro Gas Consulting Inc. and then subsequently changed at your request to Midland
Energy Limited. Even though the original retainer money was received from Magellan, there is an academic concern that
we are holding in trust for the client and not the initial payor.
The simple answer would be to have both Euro Gas and Midland consent to our compliance with garnishment order
requiring us to pay over the current balance of the initial $50,000 retainer to the Sheriff.
724 Roberts said he signed consent to compliance with the garnishment on behalf of Midland Energy [he was the sole officer
of a numbered company that he assumed had become Midland Energy]. Shtaif 7659 signed on behalf of Euro Gas. Roberts
wrote Beach: "Is this good enough? The money you have in trust is Magellan's which we are going to garnish. Please make sure
your accounts say Magellan on them and that trust funds are in Magellan's name."
725
Termination of Shtaif's/Euro Gas' Powers over Reef. On or about March 5, 2007, the sole director of Koaploma, Eleni
Kinani, terminated Shtaif's powers of attorney over Koaploma and transferred them to Vinogradov and Andrei Zavrazhnov of
Midland Capital Management Ex. 196/Tab 453; Ex. 82/Tab 455. Vinogradov, acting under that power of attorney, terminated
the Management Agreement between Euro Gas and Reef by Resolution No. 2/07, Ex. 83/Tab 455 and entered into a new
Management Agreement between Kaoploma and Midland Capital Management Ex. 129/Tab 452. See also Ex. 193/Tab 591, Ex.
194/Tab 592, Ex. 195/Tab 593, Ex. 132/Tab 461. Vinogradov gave evidence 1760-1761 that all of these documents were validly
and legally executed. Under a February 14, 2006 Supreme Court Arbitration Decision, Ex. 214/Tab 612, Shtaif's approval/
consent was not necessary to effect the transfer of management.
726

Shtaif said in directing those changes, Shnaider and Shyfrin acted inappropriately and illegally.
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727
I find Shnaider and Shyfrin had very good reason to be concerned that the Defendants would seek to take Koll/Reef
away from Koll, and they acted in Koll's best interests.
728 Defendants' Financing Efforts Post March 1, 2007. On March 6, 2007, Shtaif emailed Ex. 533/Tab 457 to a Jack Kachkar
re Bridge Financing for Russia:
... The funds that we require are for the development of our existing company-Reef ... I intend to record them in the books
of the company as a loan .... secured by the property. I propose to invest the funds into the new entity that will own Reef
Energy. It is a BVI company ... The new entity is Euro Gas Con sulting In c... I am c urren tly 100% sh areholder and
intend to amend the register of the company to assign shares to all of the shareholders of Koll ...This vehicle is necessary
to secure our ownership of the company so there is no dispute between current shareholders and Midland. ... monthly,
operating budget, not including capital infusion for future growth is around $200,000USD
...
[Emphasis added.]
729
As Ex. 533/Tab 457 and Ex. 481/Tab 456 disclose, Shtaif and Roberts did not wait for an opinion from Beach that it
would be legal to transfer Reef to Euro Gas Consulting Inc. He proceeded to attempt to put a loan in place that would have
priority over Midland's. He represented that Euro Gas Consulting Inc. would own Reef. As Shtaif was taking the position that
Shnaider and Shyfrin were not shareholders of Koll (as the draft March 1 Minutes reflect), he did not intend to assign them
shares of Euro Gas Consulting Inc.
730
On March 8, 2007 MacDonald wrote Ex. 131/Tab 459 to Greenspoon, advising that he was preparing a Statement of
Claim that would be served on the Plaintiffs during the week of March 26, 2007: "I understand that your client is taking steps
to have Mr. Shtaif removed as the General Director of certain Russian companies, who are connected to our clients' interest in
Koll. We trust that your clients will take no further action while these issues are pending."
731

On the same day Shtaif wrote Ex. 694/Tab 799 to Roberts and Groag: "Let's hit them hard from all angles."

732
Canaccord Letter. Ex. 413/Tab 460 is an engagement letter Canaccord sent to Shtaif dated March 8, 2007 that did not
commit Canaccord to raise any particular level of funding and was never signed.
733
Takeover Of Reef March 18, 2007. Shtaif originally alleged in his Statement of Claim served January 24, 2007 that
on March 12, 2007, Midland sent armed men, stormed and forcibly took control of Reef. The only evidence at trial about the
physical transfer of Reef management was a will-say statement of Zavrazhnov, director of Midland Capital, filed on consent
as Ex. 3/Tab 665 and admitted into evidence without cross-examination. Zavrazhnov deposed that he travelled to Reef with a
number of Midland employees on March 18, 2007 to implement the change of management. He met with Samsonov, the dayto-day manager of Reef and explained the situation. There were no threats, violence or coercion. Samsonov accepted the change
in management voluntarily. After March 18, 2007, there was no change in the on-site management. Samsonov continued to
run Reef on a day-to-day basis. Koll continued to own the shares of Reef through Koaploma. Shnaider said 359-360 nothing
changed. No one was fired. However, after March 18, Koll, not Euro Gas, controlled Reef.
734
Roberts' Collection on Magellan Promissory Note in His Favour. On March 20, 2007, Faskens sent a cheque for
$39,570.66 to the sheriff. The funds were received into Roberts' trust account some time thereafter. Roberts said he and Shtaif
felt entitled to those funds.
735 By March 23, 2007, Shnaider had retained John Keefe ("Keefe"), a litigation lawyer at Goodmans. Keefe gave evidence
it was obvious from the correspondence he had reviewed that there was a lot of strife among the Koll shareholders. He wrote a
long and detailed letter to Beach dated March 23, 2007 (Ex. 133/Tab 464) including the following:
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... shortly following the June 20 2006 inaugural meeting, all of the relevant parties agreed that the arrangements were
modified to reflect that Midland would provide up to $50 million by way of a loan to Koll, and, in addition, Shnaider and
Shyfrin would collectively beneficially own 67% of the shares of Koll. Funds were advanced on the basis of the modified
agreement ..., no further variations have been agreed between the parties. The modified agreement stands. These are the
facts. The current concern is the future. Recent events, including a letter from MacDonald Associates filed March 8, 2006,
demonstrates that there has been a significant breakdown in the relationship between the parties such that it is no longer
possible for them to work together in the best interests of Koll ...
736
Suggested Liquidation Of Koll. On March 23, 2007 Shnaider wrote Ex. 86A/Tab 463 to Zolty, informing him of the
breakdown in the relationship between the parties and requesting him to apply to the BVI court for a winding-up of Koll. [Groag
had suggested liquidating Koll as early as August 2006 Ex. 72A/Tab 335. Shtaif had made the same suggestion on February
25, 2007.] Shnaider gave evidence 367-368, 1398-1399 Zolty could not proceed with a winding-up because Shtaif withheld
his consent.
737
Beach gave evidence he was not aware at that time that Shnaider had suggested a winding up. He was cross-examined
5901-5902 on the Plaintiffs' position on liquidation:
A. Well — I think — from Mike and Greg's perspective, settling with Mr. Shnaider ... removed the risk that they might
not end up with the property. If you just turn it over to a liquidator ... you don't know you're going to be the high bidder,
and frankly a lot of those liquidation scenarios you have to qualify yourself with immediately available funds before you
can even go into the bid. ...
[Emphasis added.]
738

Roberts said winding up of Koll was a "ridiculous" idea. He would never have agreed to it.

April 2007
739 On April 12, 2007, Roberts wrote Ex. 649/Tab 466 to Shtaif: "I have got a lot of ... feedback from Allan [Beach], Kevin
[MacDonald] ... The one thing we can't do is blame them, that is Alex and John, because the fact is we had control..." (Emphasis
added.)
740
Collection on Shtaif June 23 Promissory Note from Magellan. On April 16, 2007, Ex. 608/Tab 759, judgment, was
signed against Magellan in Shtaif's action on the June 23 Promissory Note.
741 Criminal Proceedings Against Shtaif in Russia. The Defendants took the position in their counterclaim that the Plaintiffs
initiated and instigated spurious criminal proceedings against Shtaif in Moscow to gain an advantage in these proceedings in
Ontario (Ex. 92/Tab 467; Shtaif 4130). They relentlessly sought to have Shtaif wrongfully convicted and incarcerated in Russia.
Roberts submitted in closing argument that their conduct in this regard was "simply heinous." On April 17, 2007, Vinogradov
filed a complaint Ex. 92/Tab 467 against Shtaif with the Moscow police, accusing him of the theft of Treasury Notes acquired
at the expense of Trovalion and intended to pay for SibinTek shares.
742 Vinogradov explained that in Russia, civil and criminal actions are heard together. Because Euro Gas' name was on the
SibinTek Treasury Notes, Euro Gas had initially been named as victim in the action against Poltoranin and Bekker. So long as
Euro Gas was victim, only Euro Gas would have the right to information on the ongoing investigation and would be able to
recover damages in any civil proceeding. Vinogradov said because the police explained to him that Midland [Trovalion] needed
to be named as victim, Trovalion applied in April 2007 to be named as victim to ensure Midland's right to participate in the
criminal process. Vinogradov said 1807 he had an honest belief that Shtaif was part of the fraud. Shtaif brought Poltoranin
to the deal and gave him Midland's money. Without Shtaif, he did not believe Poltoranin would have been smart enough to
carry out this scheme. Ex. 199/Tab 468 is a statement by Vinogradov dated May 15, 2007 requesting the police to recognize
Midland as the victim.
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743
Collection on Shtaif Magellan Note. On April 24, 2007, a requisition for issuance of notice of garnishment was signed
for $1,397,122.70 and on May 1, 2007, a notice of garnishment was issued in Shtaif v. Magellan.
May 2007
744
Defendants' Attempts to Finance. In the spring of 2007, Shtaif and the other Defendants incorporated a new company,
Noven. On May 14, 2007, Roberts 6514 and Shtaif made a presentation on behalf of Noven to J.P. Morgan Cazenove.
745 Issuance of First Ontario Statement of Claim by Defendants. On May 16, 2007, Shtaif, Groag, Roberts, Bokserman and
Entin commenced an action Ex. 87/Tab 470, in Ontario against Shnaider, Midland and Koll. In the Statement of Claim they
alleged forgery, kidnapping, conspiracy, bribery and fraud. Roberts said 7904 at about that time Shnaider was very high profile
because he was considering buying the Toronto Maple Leafs. While he understood this would impact on Shnaider's reputation,
he said everything in the Statement of Claim was true.
746 Shnaider gave evidence 369-370 that before Ex. 87 was issued, Bokserman visited him and threatened that the Defendants
would make embarrassing allegations that would be reported in the media, and tried to convince him to settle. Bokserman
denied 5747-5748 making any threats.
747 Defendants' Discussion re Use of Media. Before the relationship had broken down, Groag had written Ex. 410/Tab 380
to Shtaif and Roberts on November 3, 2006, suggesting they "use the international media" in dealing with Shnaider and Shyfrin.
748 On May 16, 2007, the day Ex. 87 was issued but before Shnaider had been served (Keefe 2521-2522), Roberts forwarded
it to Maybank, Webb and Janikowski at Canaccord by email Ex. 650/Tab 469. In his covering email, Roberts wrote:
... I did not want you guys to be caught off guard if this makes its way to the press. ... I am enclosing the Statement of
Claim issued today which describes the events leading up to our action with respect to Alex. We did our best to try and
settle before it was issued and ... but Alex was not interested. As you can see from the allegations in the Statement of Claim
his conduct throughout was high-handed and illegal.
Everything in this claim can be proven and we have retained who I believe is the best litigation lawyer in Toronto to take
this matter to trial... It is our hope however that Alex comes to his senses and tries to settle with us before the media gets a
hold of this, but I am not holding my breath, even though the claims are extremely serious and will have a very dramatic
impact on how the business community in the West sees Alex and his way of doing business. ...
749 Shnaider gave evidence 373-374 that around the same time, Paul Waldie, a Globe & Mail reporter, contacted Ron Fine,
the head of Midland's public relations department, about the lawsuit, saying he had received a Statement of Claim in a brown
envelope. Roberts denied sending the Statement of Claim to the Globe & Mail or to any other media outlet.
750
Criminal Investigation of Shtaif. Ex. 200/Tab 471 dated May 21, 2007 is a record of Inspector Zhukov's interrogation
of Vinogradov taken at the request of the police. Shtaif gave evidence 4119 that on May 22, 2007, Inspector Zhukov asked him
to come to an interrogation. He said between May and September of 2007 he participated in 20 to 30.
June 2007
751
Settlement Discussions - Plaintiffs' With Prejudice Offer to Settle. On June 13, 2007, Keefe made a with-prejudice
settlement offer, Ex. 88/Tab 510, on the Plaintiffs' behalf, offering to forgo Shnaider and Shyfrin's equity interest in Koll in
exchange for repayment of Midland's loan plus interest. The offer was open for 45 days to arrange funding. If funding could
not be arranged, Keefe suggested an orderly disposition of Koll's assets.
752 Shyfrin gave evidence the Defendants had earlier purported to make the same offer to the Plaintiffs. They had represented
that Koll was worth hundreds of millions of dollars. Had Reef been as valuable as they had claimed, and had they had other
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investors as they had claimed, they should have eagerly accepted the offer. Shnaider said 375-376 if Reef were as valuable as
the Defendants claimed, the Plaintiffs' offer presented a good opportunity for them to buy it inexpensively.
July 2007
753 Criminal Proceedings Against Shtaif. In July 2007, Shtaif said the Moscow police escalated their investigation of Shtaif,
causing him to send his family home to Canada and to retain a Russian lawyer.
754 Defendants' Financing Efforts. As noted earlier, the Defendants had been telling the Plaintiffs they already had funding to
pay off Midland's loan. Shtaif gave evidence 5238 that by the summer of 2007, Credit Suisse had already committed to provide
$35 million for Reef [and financing to buy Urals Energy for $42 million.] Duration had also agreed to provide funding. He did
not produce signed commitments for either. Roberts gave evidence 6722 the $35 million was to take out the Plaintiffs' position.
Credit Suisse was also eager to fund a $100 million credit facility.
755 Greenspoon said while settlement discussions were occurring, he never saw an offer [in the sense a commercial lawyer
would understand] that would allow for resolution of the dispute.
756

Significantly, in my view, on July 5, 2007 Beach emailed Ex. 486/Tab 481 to Shtaif:
We all agreed that Jack's [Duration's] latest proposal is a nonstarter. He was not prepared to commit any significant equity
upfront ... We also agreed that the Credit Suisse term sheet, although encouraging, is early stage and presumes there will
be an existing asset base and material equity in the company prior to the first loan. That loan is not likely available in
order to fund the first acquisition.

[Shtaif said in cross-examination that Beach was making an incorrect assumption.]
757

Beach's memo continued:
We understand that Bank Zenit is eager to participate with both debt and equity. We have not seen a term sheet... But I
can only guess this equity may be expensive.

[Shtaif said in cross-examination that again Beach was wrong.]
758

Beach continued:
The alternative to settlement is not nearly as pretty. In return for what is likely a long shot at big damages, and
a pound of flesh, we are facing a long and expensive lawsuit, we are left struggling and absolute ground zero
withNoven, with no equity(without which we can have no real debt facility) no real equity prospects, and no
producing property.
[Emphasis added.]

[Shtaif said in cross-examination that Beach was "totally wrong."]
759 Use of Funds Collected on Magellan Promissory Notes. On July 5, 2007 Roberts received the $100,482.02 recovered on
Shtaif's note after garnishment of Magellan's TD bank account. He said 4751-4761 he used it to pay Ernst and Young, Faskens
(Beach) and MacDonald. He used the $39,570.66 recovered on his own note largely to pay Faskens' legal fees for Noven. Ex.
609/Tab 693 tracked receipt and payments made from the Magellan funds.
760
Noven's Efforts Summer 2007 to Buy Out Midland. Shtaif did not produce a signed commitment from Credit Suisse. A
Noven revised term sheet dated July 11, 2007 from Credit Suisse/Le Goff Yves (Ex. 422/Tab 483) to Shtaif "Up to $100 million
Senior Revolving Facility in Favour of Noven Resources" with attachments, contained a number of blanks. It did not constitute
an agreement, offer of a commitment to underwrite or lend. I note the funding was to be limited to the NPV of the expected net
cash flow for 5 years from the date of the advance. Since Reef was projected to incur net losses in its early years, the availability
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of financing under this possible facility was unlikely. I also note it specified Reef would be included in the Initial Borrowing
Base Assets. I interpret that to mean the proposed facility could only be used to finance acquisitions of new borrowing base
assets, not to buy Reef/pay off Midland's $50 million loan.
761
I find Beach's assessment of the Credit Suisse and Bank Zenit early stage preliminary offers was accurate. As of July
5, 2007, Noven had no viable refinancing offer. The Credit Suisse negotiations were at an early stage. The up to $100 million
facility presumed that Noven would have an existing asset base and material equity. As of July 5, 2007, Noven had no equity,
without which it could have no real debt facility, no real equity prospects and no producing property.
762

Keefe gave evidence that as of July 12, 2007, Midland was owed at least $40 million under its loan to Koll.

763
Further Settlement Overtures. The Defendants' July 13, 2007 counteroffer, Ex. 256/Tab 484, did not provide for cash
repayment of the amounts outstanding on the loan. Rather, it referred to issuance of preferred shares to Midland, redeemable
within six months for $30 million cash and after six months for $30 million +1%, etc. Midland was also being asked to turn
the Reef property over to Shtaif and to contribute $250,000 to the Defendants' costs. The Plaintiffs were not prepared to turn
Reef and Invenskoye over to Shtaif and to have repayment of Midland's loan dependent on Shtaif's/Noven's success. In short,
Ex. 256 was "not even close to being reasonable."
764
Criminal Investigation Continued. Ex. 201/Tab 482 is a Statement dated July 13, 2007 that Vinogradov directed to the
then Head of the Department of Internal Affairs of the Ministry of Foreign Affairs.
August 2007
765
Availability of Funding to Noven. In August of 2007, the Defendants continued to seek funding for Noven. Hazout
introduced Shtaif to a number of potential investors. Bokserman was also trying to assist.
766
Continuing With-Prejudice Settlement Negotiations. On August 2, 2007, Macdonald wrote Keefe Ex. 89/Tab 510: "...
the terms of your client's original with-prejudice offer to settle dated June 13 are not commercially reasonable or feasible.... Our
clients simply cannot raise funds in 45 days." Macdonald asked for six months.
767
Shyfrin gave evidence he didn't believe the 45 day timeframe that Keefe had included in his June 13 letter had been
unreasonable. For over a year the Defendants had been telling Shyfrin and Shnaider that they already had many investors and
that Reef was a fantastic property. On that basis, it should not have been difficult to arrange financing to repay Midland's loan.
768 Defendants' Attempts to Raise Financing. Roberts gave evidence 6696 he, Hazout, Shtaif and Bokserman did successfully
raise substantial funds for Noven through Alogics.
769 Alogics signed Ex. 503/Tab 709, an MOU, on August 8, 2007. However, Ex. 503 assumed Noven would own Reef within
6 months. On page 17 it included the following: "Noven will acquire an option (exercisable within 6 months) to acquire Reef
including Invenskoye for US$240 million." Alogics would buy 70% of the Noven shares for $100 million. The MOU mentioned
acquisition of six oil and gas fields, summarized at p. 13. At p. 15 under (b) valuation (i) actual Miller and Lents Report - NPV
at 10% discount $156 million U.S. (ii) ... the updated Miller and Lents valuation report for Reef Energy should be in the range
of $300M U.S. with NPV at 10% discount. The draft summary of reserves of the consolidated company is 84,855 million BBL.
770
I find Ex. 503 contained promises that were never fulfilled, assumptions about acquisitions that never occurred, and
Miller and Lents projections re reserves and valuation that never materialized.
771
There was disagreement among the parties about the date of the beginning of the worldwide financial crisis that all
acknowledge was underway in 2008 and the effect it would likely have had on the Koll IPO. Shnaider, Roberts, Maybank,
Soriano and Lazar gave conflicting evidence. Maybank said the financial crisis started in Europe in mid-July 2007. On August
13, 2007, the commercial paper markets of Canada froze, starting to send the monetary fora in the market into a state of disarray.
On August 15, 2007, Roberts wrote Ex. 699/Tab 809 to Derek Webb, Adam Janikowski and Mark Maybank at Canaccord:
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Given all the turbulence in the equity markets now can you guys crystal ball the chances of raising equity to take Alex out
for about $45-$50 million as part of a larger raise within the next 6-12 months based on Miller and Lents report valuing
the two properties we are acquiring for between $250 m and $300 million. We bought the license extension in the first
property in Perm. Alex has funded the operations of the property since he "took them over" which is why the amount
owing has increased.
... I would appreciate your view on this. I don't see any real difficulty in proceeding with the original plan but I'm unsure
given the turmoil I read about in the papers.
[Emphasis added.]
772 Timing of the IPO. On August 17, 2007, Adam Janikowski of Canaccord replied to Roberts' August 15 email: "...Obviously
you have seen some of the turmoil that the markets are in and it is somewhat difficult to predict the appetites of institutions in
the near and long terms until things settle out about..."
773
Maybank said while the Canadian market continued to rally into 2008, this hypothetical IPO would have come at a
time when risk appetite was waning.
774 Defendants' Attempts to Obtain Financing. Ex. 423/Tab 487 is an email to Noven from Alogics dated August 16, 2007.
Ex. 424/Tab 630 includes an email from Hudson of Credit Suisse, expressing an interest in arranging a loan of $35 million
for Koll subject to due diligence 6718. The letter made it clear it was not a commitment to arrange or underwrite financing
Shtaif 4219-4224. On August 17, 2007, Roberts wrote Ex. 263/Tab 631 to Greenspoon and Keefe: "I am enclosing a letter we
received from Credit Suisse: "This letter does not constitute an obligation to fund but it does show an expression of interest.
We are pursuing other avenues of funding as well."
775 Greenspoon said 3041, 3043 that Ex. 263 was contingent on more than the usual factors. It was unusual for it to be made
subject to due diligence even before a commitment was made.
776 Ex. 531/Tab 734 is an SMS from Bokserman to Shnaider and Shtaif sent August 27, 2007: "Let's get together in London."
Shnaider responded: "Please confirm you have the funds first." Since the Defendants could not do so [i.e., confirm they had
the needed funds], there was no meeting.
777
I accept Keefe's evidence 2908 that all of the Defendants' offers involved payment over time of less than the principal
amount of the Midland loan and sought in effect to tie repayment to the success of the venture. The Defendants wanted to
benefit from the upside from any success of the venture but not to repay even the amount outstanding on the loan. The Plaintiffs
did not want to be in business with the Defendants. The Defendants never provided proof that they had "anywhere near the
amount needed to pay the loan plus interest."
September 2007
778
On September 6, 2007, MacDonald wrote Ex. 147/Tab 510 to Greenspoon and Keefe: "... Our clients are very close to
arranging financing with two financial institutions but need a completed agreement in hand to make it happen...and reasonable
access to the property and the books and records of Koll...for the purposes of due diligence..."
779
On September 11, 2007, Roberts wrote Ex. 735/Tab 777 to Hudson at Credit Suisse, seeking a draft term sheet: "We
plan to take Noven public in 12-18 months, ... as I advised you we are looking down the road for a $100 million plus IPO ... It
is our plan to acquire a nucleus of ... cor e pr oper ties ... before we go public ..." [Emphasis added.]
780
Criminal Proceedings in Russia Against Shtaif. On September 13, 2007, the Vice Consul of the Canadian Embassy
and Shtaif's criminal lawyer Martynov attended with Shtaif for an interrogation. Shtaif said 4123, 4142 that after the Canadian
Embassy issued a formal statement to the police indicating representatives of the Canadian Embassy would accompany him
whenever he was being questioned, the Russian police never called him in for questioning again.
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781
Criminal Proceedings Against Poltoranin. In September 2007, Martynov was advised that Midland had been named
victim/injured party as a civil claimant with respect to the SibinTek Treasury Notes. Shtaif 4123.
782
Defendants' Attempts to Obtain Financing. On September 17, 2007, Alogics emailed Ex. 435/Tab 681 to Shtaif and
Roberts 6701. Roberts said 6703 he told Keefe that Alogics had deposited $20 million. See/Tab 750 Escrow Agreement.
783

Settlement Negotiations. On September 17, MacDonald wrote Ex. 148/Tab 510 [Shtaif 4224] including the following:
... I can confirm our clients are in the last stages of finalizing a firm credit facility(subject to legal review,confirmation of
certain matters set out below and reasonable due diligence)
As part of due diligence we require...the amount Midland is seeking to recover...reasonable access to the
property...reasonable access to the books and records...

784
Criminal Proceedings in Russia Against Shtaif. On September 25, 2007, Shtaif received a notice of convocation
from which he concluded that the police were planning to charge him. His counsel told the police he was terminating the
interrogations, challenging the prosecution, and going to court.
785

Defendants' Discussions re Use of Media. On September 27, 2007, Shtaif emailed Roberts:
Did you talk to Kevin about turning on the heat? ...
...We need to expose them. I think it is time to let the media get a hold of this...We will not win by sitting and waiting.
It is time to go on the offensive...
[Emphasis added.]

786
Settlement Negotiations. Ex. 265/Tab 633 contains emails dated September 28, 2007 from Roberts to Greenspoon,
copied to MacDonald, Beach, Shtaif and Keefe.
I confirm we have executed a memorandum of understanding with a major financial institution for funds to refinance the
property...I confirm we have been negotiating with an equity partner for a $30 million investment...we require an agreement
that is without prejudice to our rights in the lawsuit...
[Emphasis added.]
787 Roberts gave evidence 6717 that with the $30 million from Alogics and the $35 million from Credit Suisse, they could
have purchased Reef from the Plaintiffs. Shtaif said the potential lenders wanted to see a form of agreement between Midland
and Noven under which Midland agreed to transfer its interest in Reef to Noven.
October 2007
788

On October 1, 2007 Roberts emailed Ex. 269/Tab 651 to Greenspoon:
... I believe the last suggestion from John [Keefe] was that for a $5 million payment of Midland's debt they would consider
a six month ballooned term in first position as long as we had sufficient funds to operate...Alan and I have been trying to
negotiate a Subscription Agreement with an equity player for weeks now.We are trying to shoehorn a deal that requires
the purchaser of equity to put all of their money up before we negotiate with Midland...I am happy to share the redacted
draft share subscription agreement as it stands now...

789
Bokserman gave evidence that Voskoboinikov had arranged a meeting with Bank Zenit to discuss a $50 million
investment. On October 10, 2007, Mr. Payin of Bank Zenit emailed Ex. 426/Tab 492 to Shtaif in Russian. Shtaif 4235 replied in
English: "I was expecting a term sheet... I received just a memorandum of services for due diligence. Can you please advise when
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we can expect a term sheet? ..." That memorandum did not specify the amount of funds Bank Zenit was considering lending,
although it specified an expected purchase price of Reef of $50-60 million. At p. 1 it contained the following: "Notwithstanding
anything to the contrary herein, this memorandum does not constitute and will not give rise to any legally binding obligation
for any of the parties."
790
Shtaif gave evidence that Bank Zenit later sent a binding commitment letter [Ex. 482/Tab 702]. However, his group
could not finalize a financing deal because Midland would not grant access to the property so Bank Zenit, Credit Suisse and
other potential investors could conduct their due diligence.
791
Keefe gave evidence that the Plaintiffs were open to making a deal. When Roberts was cross-examining him, Keefe
said 2908:
Throughout there was an expectation or an understanding that if there was going to be a deal, your clients would want,
need, and get whatever financial information they needed. That wasn't the impediment, although you were trying to raise
that in order to reserve your right, so you could argue that we were the ones that were unreasonable.
[Emphasis added.]
792
Keefe gave evidence 2682 that by October 2007, the Defendants had already had over 45 days to arrange the needed
funding. They seemed to have no prospect of being able to raise the funds they needed to buy Reef within a reasonable timeframe.
Therefore he urged them to consider orderly disposition of Reef on a cooperative basis.
793
Criminal Investigation in Russia of Shtaif. On October 15, 2007, Shtaif was successful in his application Ex. 222/Tab
494 to require Inspector Zhukov to produce documentation that had been filed in support of the application to cancel Euro Gas'
status as civil claimant and victim.
794 Criminal Proceedings in Russia Against Poltoranin. On October 17, 2007, the Russian police formally charged Poltoranin
and Bekker with fraud and embezzlement. Ex. 223/Tab 495.
795
Use of Media. On October 19, 2007, Greenspoon emailed Ex. 259/Tab 626 to Keefe, forwarding a request from Paul
Waldie of the Globe & Mail to Fine asking for comment on Shtaif's lawsuit.
796
Defendants' Attempts to Raise Financing - Alogics. On October 19, 2007, Beach emailed Ex. 425/Tab 496 to Shtaif
4226, enclosing a copy of a Noven Resources/Alogics Subscription Agreement [that had been executed on October 18, 2007 to
be effective on October 24, 2007] under which Alogics conditionally agreed to purchase 30 million common shares of Noven
for $30 million if Noven owned all of the shares of Reef Energy.
797

Paragraph 13 of the Alogics Subscription Agreement provided as follows:
The purchase price estimates that the net asset value of Noven upon closing will be approximately $100 Million based
upon estimated Reef ... P2 reserves of 33,578,000 bbl valued at $2.50 per bbl and estimated P3 reserves of 146766000bbl
valued at.45 per bbl and the assumption that Noven will have directly or indirectly incurred or assumed approximately 50
million of debt in connection with Reef...if the updated Miller and Lents report is different then the number of purchased
shares shall be adjusted...
[Emphasis added.]

798
Noven was to use all reasonable efforts to obtain a listing on AIM and/or the TSE within 18-24 months of closing (by
April 24, 2009-October 24, 2009). The agreement was subject to due diligence.
799
Beach gave evidence the Alogics funding of $30 million would have been used to pay Midland's loan. He thought it
was enough. However, by October 2007, Midland was owed about $42 million without interest. [Shtaif said an additional $30
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million was available on standby. He did not provide proof. Counsel for the Defendants did not call Alogics or any other lender
to say it was prepared to put up an additional $30 million.]
800
Use of Media. On October 22, 2007, Shtaif wrote Ex. 696/Tab 807 to Roberts: "Were you able to contact Forbes? We
need to start applying pressure on these people from all sides." [Emphasis added.]
801
On the same day Roberts emailed Ex. 609/Tab 693 to Mintz and Co., accusing Shnaider of acting illegally despite the
fact that the Defendants had increased his $30 million investment to $300,000,000.
802
On October 25, 2007, Polonsky emailed Ex. 205/Tab 499 to Vinogradov refusing to answer questions Vinogradov had
posed as "it would not be consistent with White & Case's attorney-client relationship with Euro Gas and Michael Shtaif."
November 2007
803 On about November 1, 2007, Shtaif left Russia, he said out of fear for his safety and on the recommendation of officials
at the Canadian Embassy. Shyfrin remarked in his evidence on January 29 at p. 479 that he did not know what "scary fairy
tales" Shtaif had told the Canadian Embassy officials. Keefe gave evidence he did not believe Shtaif's allegations he had to
leave Russia. In Ex. 225/Tab536 Ryumshin Prosecutor wrote to Koslov, Senior Counsellor of Justice: "Shtaif had left for the
place of his permanent residence in November 2007 after his visa had expired."
804
After November 12, 2007, when MacDonald 4238 sent a letter Ex. 149/Tab 510 to Keefe referring to the criminal
complaint that had been lodged against Shtaif in Russia, the Defendants insisted that a term of any settlement would be
withdrawal of the criminal proceedings against Shtaif in Russia. Ex. 149 included the following:
...Martynov was informed by several witnesses that the Russian criminal charges were orchestrated by "Canadian lawyers"
to gain an advantage in the Ontario action... Your clients are thugs...who in the context of a commercial transaction think
it is permissible to engage in fraudulent schemes, perjury, bribes, kickbacks, intimidation and coercion to achieve their
ends... your client's misconduct has caused Shtaif to leave Russia for his safety, at the urging of the Canadian Embassy.
His livelihood has been significantly impacted by your client's misconduct. These events are on the brink of becoming an
international incident in Russia and in Canada...
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Keefe said 2927 he viewed the letter as inflammatory, hyperbolic and ridiculous.

806 Although Martynov gave evidence at trial, he did not say he had been informed that the Russian criminal charges were
being orchestrated to gain an advantage in the Ontario action.
807

On November 19, 2007 Ex. 150/Tab 510 Keefe replied to MacDonald:
...You suggest we or our client have acted inappropriately by linking a criminal investigation in Russia to a civil dispute.
You then reference the fact that your client has lodged criminal proceedings against our client and others in Russia. The
fact is that a fraud was committed in connection with the acquisition of SibinTek that has cost our client several million
dollars. That is why the transaction did not close. That is why our client has a direct interest in recovering the lost money,
including to the extent possible with the assistance of the Russian authorities...
[Emphasis added.]

808 Attempts to Sell Reef. Shyfrin said Reef was cash flow negative, a financial burden. In Ex. 3/Tab 665, Zavraznov, director
of the company that managed Reef after mid-March 2007, deposed that Reef produced 900 tons of oil per month from drilling
and testing sites. 24,000 tons of oil monthly had to be drilled to break even. The cost of drilling each hole was $2 million.
809
In late 2007 Midland decided that it was no longer willing to continue funding Reef and Invenskoye. See Exhibits 97,
97A, 98, 99/Tab 501. It approached a number of potential purchasers between 2007 and 2010. They advised all their contacts

88

in Russia that Reef was being sold and offered to provide information. Only a handful showed any interest. Ganus said they
approached a lot of companies. They sent a lot of proposals. Nobody wanted to buy Reef.
810
Shyfrin gave evidence that Midland tried to sell Reef for several years commencing in 2007. He approached the oil
and gas division of one of the best Russian investment banks, Troika Dialog and offered to pay it a commission to market Reef
worldwide. Midland provided documents, including copies of licenses, financial information, the Miller and Lents report, etc.
It was not interested because in its opinion it would not be possible to sell Reef. Its value was zero. [Shyfrin asked Ganus to
provide a copy of the letter received from Troika Dialog. Ganus could not find it. Troika Dialog had not saved its earlier letter
or the documents Midland had sent to it. On July 9, 2010 it provided Ex. 172/Tab 560, a new letter having the same or similar
content to its earlier letter.]
811 Voskiboinikov gave evidence that he was not aware of any Midland marketing efforts for Reef between 2007 and 2010.
His company, Tafnet, has a huge marketing department. He receives monthly reports but never received notice that the Reef
property was for sale.
812
Criminal Proceedings in Russia re Shtaif. Ex. 93/Tab 502 is a statement that Shnaider gave to the police on November
20, 2007.
813
With Prejudice Settlement Discussions November 2007. On November 21, 2007, Macdonald wrote Ex. 157/Tab 510 to
Keefe: "...The fact that our clients have been unable to conclude a settlement which would see them take control of the property
has nothing to do with your continued assertion that the property lacks value..."
814 Defendants' Use of Media. The Plaintiffs alleged that on November 30, 2007, in order to stimulate media interest, Shtaif
commenced another action against Shnaider and Shyfrin, Ex. 94/Tab 503 in Ontario, alleging wrongdoing on the part of the
Plaintiffs for using criminal proceedings in Russia. At the same time, MacDonald was making any settlement of this civil action
conditional on withdrawal of that criminal proceeding. Keefe gave the following evidence 2727:
A. ... You have to understand the context. This was viewed in part as a set up. You've got to remember in November
2007, December 2007 we received two new statements of claim, one for Mr. Shtaif and one for Mr. Roberts. In both those
statements of claim, they alleged wrongdoing on the part of our client for using the criminal proceeding in Russia as a form
of improper conduct. Now we're seeing in a letter coming to us that as a condition of moving forward with negotiations,
we have to withdraw those criminal proceedings. So having sued our client for involving criminal proceedings, they then
want to tie the resolution of the whole thing to our dealing with the criminal proceeding. So the moment our client started
to engage in any dialogue about this, then your client then would claim that there was some impropriety again, there's
no doubt about it.
[Emphasis added.]
815
Keefe said the Plaintiffs' position was consistent throughout. The resolution of any criminal proceedings against Shtaif
could and would play no part in any civil settlement in Ontario.
December 2007
816 Criminal Proceedings in Russia Against Shtaif. Shnaider gave evidence that on December 29, 2007, Poltoranin told the
police that he had given Shtaif two of the promissory notes worth about two million dollars. Shtaif had been his partner in the
SibinTek promissory note theft. Documents that refer to Poltoranin's statement include Ex. 225/Tab 536 and Ex. 420/Tab 555.
817
On December 17, 2007, Mr. Andrew Nikiforuk ("Nikiforuk"), a reporter from Canadian Business Magazine, emailed
Ex. 260/Tab 627 to Keefe: "I'm a reporter with Canadian Business Magazine, based in Calgary and the Shtaif lawsuit has been
brought to my attention." Shnaider 397 suggested the fact that Shtaif and Nikiforuk were both from Calgary was no coincidence.
Keefe said he concluded at the time that the Defendants were using the article to put pressure on the Plaintiffs to settle.
818

On December 21, 2007, Roberts issued Ex. 95/Tab 507, a Statement of Claim against Shnaider and Shyfrin.
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819
Settlement Negotiations. On December 23, 2007, Keefe wrote Ex. 151/Tab 510 to MacDonald, making it clear that the
Plaintiffs' offer to settle for the amount of Midland's loan plus interest remained open for acceptance.
820

On December 29, 2007, Shtaif was formally accused in Russia of commiting a crime.

2008 to 2013
2008
821 2008 Negotiations with Poltaranin to buy SibinTek. The Defendants have alleged that the Plaintiffs secretly entered into
an agreement with Poltoranin to acquire SibinTek. On March 26, 2008, April 21, 2008, July 14, 2008 and November 24, 2008,
Regional Alliance was attempting to persuade Midland to purchase shares of Reagent and through Reagent, shares of Sibintek.
822
Vinogradov gave evidence that a representative of Regional Alliance contacted him in 2008 suggesting it had cleared
up Reagent's title and Midland could yet buy the Reagent shares in SibinTek. Vinogradov said he asked Regional Alliance to
provide proof that Reagent now owned the shares. Regional Alliance provided Ex. 206/Tab 513, a draft Letter of Intent naming
Midland Resources Holdings as purchaser of 100% of the shares of Reagent. Vinogradov said 1826-1830 he smelled a rat. He
was suspicious that Regional Alliance was trying to get him or Midland to sign documents containing Midland's name, in order
to complicate the criminal investigation against Shtaif. Had Midland been trying to buy Poltoranin's shares, that could suggest
that Poltoranin actually had title to the shares. After he supplied the name of Duffex [a company that had nothing to do with
Midland] as the buyer and refused to confirm that Duffex was a Midland company, Midland heard nothing further from Reagent.
823
Vinogradov said at the same time Regional Alliance had sent Ex. 206 to Midland, it had copied Shtaif. Vinogradov
suspected that Shtaif was behind Regional Alliance's actions and that Poltoranin and Shtaif were acting together.
824
Shtaif gave evidence 4249 that when he left Russia. Regional Alliance was using Euro Gas' email server. The General
Director of Euro Gas, a Mr Fazlyev, was monitoring Regional Alliance's emails to see if Midland was dealing with Poltoranin
behind Shtaif's back.
825
Settlement Discussions. On January 8, 2008, Macdonald wrote Ex. 152/Tab 510 to Keefe 4243, referring to the
Alogics Subscription Agreement and a credit facility Noven had entered into. [Keefe said MacDonald provided no copy of
the Subscription Agreement or proof that any credit facility had been firmly offered.] The Defendants continued to insist the
criminal charges against Shtaif be withdrawn. Keefe 2726 continued to maintain that any criminal investigation was entirely in
the hands of the authorities. It would be inappropriate to negotiate criminal charges, as part of any civil settlement.
826
Keefe gave evidence that fulfilling Macdonald's two demands for full financial disclosure, a commercially reasonable
settlement agreement conditional on funding and subject to reasonable due diligence would have been fairly easy, However,
his third demand, withdrawal of criminal proceedings, was inappropriate. On January 11, 2008 Keefe 4245 wrote Ex. 153/Tab
510 to MacDonald:
...If your clients are able to pay the full amount outstanding on the loan,we will provide your clients with access to whatever
is required for them to do their due diligence with an early closing...As to the criminal investigation in Russia our clients
position has been consistent.We are not prepared to negotiate or discuss any criminal proceeding as a term of a commercial
deal or a settlement of civil proceedings...What is clear is the allegations contained in all three claims are false, and are
being asserted in order to pressure our client to forego his equity interest and a significant portion of the amounts advanced
by way of loan to avoid these frivolous, false and scandalous allegations from being made public by your clients. We
know that the first Statement of Claim was delivered to a Globe and Mail reporter in a brown envelope. We would not be
surprised if the two new claims are being delivered to the same reporter and other members of the media in the same way.
[Emphasis added.]
827

Keefe's evidence contained the following at 2893:
90

A. We were very open. Our client would have wanted nothing more than to receive the amount that he had advanced
with a meaningful proposal with meaningful commercial terms that were reasonable, commercial, and was open to those
proposals throughout. There was no attempt on our client's part to impede those negotiations. ...
[Emphasis added.]
828

On January 15, 2008, Macdonald 4246 wrote Ex. 154/Tab 510 to Keefe:
... Our clients do not hav e the funds at their dispos al to compl y with your r equest... If we do settle, the baseless and
perjured criminal proceedings against Mr Shtaif that were inflicted by Mr Shnaider in order to justify his actions in taking
control of the properties, and to effect a result in the civil action in Ontario must be withdrawn...Given your client's conduct
we have no alternative but to connect the criminal charges to a civil resolution....
[Emphasis added.]

829
Roberts said on January 17, 2008 he emailed Ex. 271/Tab 653 to Keefe, telling him the Defendants were about to lose
the $30 million from Alogics: "Had Alex agreed to back off against Mike in Russia and entered into a conditional settlement
then he would have immediately come up with a plan to raise the balance of the funds, to see Alex get paid and all of this
litigation resolved..."
830
Keefe said there was lots of noise from the Defendants but they made no written proposal to the Plaintiffs at that time.
He wrote: "My only suggestion is that you put your proposal in writing setting out all your conditions, timing etc.... All I can
tell you is that we will consider it and get back to you."
831
On January 18, 2008, Keefe wrote Ex. 155/Tab 510 to Macdonald, again indicating he wanted nothing to do with an
inappropriate condition of settlement that the criminal complaint against Shtaif be withdrawn in Russia. Keefe commented 2945
that the Plaintiffs were not willing to give control of Reef to Shtaif in the interim.
832
On January 18, 2008, Macdonald replied by Ex. 156/Tab 510: "...This is the last letter that I shall write regarding
settlement. The time is now."
833
On January 19, 2008, Nikiforuk of Canadian Business Magazine contacted the Plaintiffs again. Keefe said 2584 it was
apparent from his discussion with Nikiforuk that he had in hand all three of the Defendants' Statements of Claim.
834 On January 19, 2008, Roberts wrote Ex. 654/Tab 272 to Keefe [Greenspoon and McDonald], telling Keefe they needed
to act quickly.
835 Keefe gave evidence that on January 21, 2008, Midland's communications director, Ron Fine, advised him that Nikiforuk
was pressing him for information. Keefe decided to travel to Russia to interview witnesses.
836
Keefe Interviews White & Case. On January 23, 2008, Keefe interviewed two White & Case lawyers, Mr. Tokovinin
and Mr. Tarabrin, in Moscow.
837 In part because the pleadings put Keefe's state of mind and the good faith of the Plaintiffs into issue, I permitted counsel
for the Plaintiffs to elicit information from Keefe about information White & Case provided to him on January 23, 2008. I did
not consider Keefe's evidence about what the White & Case lawyers told him for its truth.
838
Ex. 261/Tab 628 is Keefe's handwritten notes prepared in Moscow during that interview. Ex. 262/Tab 629 is a memo
to the file dated February 14 he prepared after returning to Canada.
839
Information Given to Keefe About Events on May 29. Keefe said that on January 23, 2008, Tarabrin, the most senior
lawyer involved on a day-to-day basis in the SibinTek transaction, provided information about the SibinTek transaction and
the May 29 meeting at SberBank. He said on May 29, 2006 he was in a cab on his way to the airport to go on vacation when
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he received a call from Polonsky, a senior White & Case partner. Polonsky told him that Shtaif was in their office saying that
the SibinTek transaction must close on that day. Tarabrin said he was not present when Polonsky and two other White & Case
lawyers, Kuznetsova and Tokovinin, met with Shtaif in their offices or with Tokovinin and Kuznetsova when they accompanied
Shtaif to SberBank.
840
Partway through the meeting with Keefe, Tarabrin asked Tokovinin to join them and recount his recollections about
the events of May 29, 2006. Tokovinin described the situation as a huge mess. He said the transaction was nowhere near ready
to close. He was shocked that Shtaif was expecting to close that day. Polonsky told Shtaif they could not close that day but
Shtaif was insistent.
841
Tokovinin and Kuznetsova accompanied Shtaif and Keloglu to the bank. Reagent was represented by Poltoranin and
his lawyer Tsygankov. Geros was represented by Bekker.
842
Tokovinin said Poltoranin was unpleasant looking, wearing black jeans and a black T- shirt. He appeared to be on
drugs. Tokovinin described how Poltoranin personally offended him. When Shtaif told Tokovinin that the transfer of the notes
would happen that day, Tokovinin commented he did not believe that the notes should be endorsed that day and suggested they
should reconvene later when the deal was ready to close. Poltoranin became angry and said to Shtaif: "Tell that boy to shut up..."
There was a long discussion about the adequacy or inadequacy of the corporate records that had been produced and whether
they were ready to close. Poltoranin or Tsygankov said they needed control of the notes in order to demonstrate to Poltoranin's
creditors that he could pay the amounts he owed them so they would remove their liens on Poltoranin's shares so they could be
transferred to Geros and then to Trovalion. Shtaif or his representative endorsed the notes to Poltoranin. Shtaif said he would
keep control over them. Tsyangkov said Poltoranin would only do business if the Safety Deposit Box Agreement were changed
so that Poltoranin became client number one and Euro Gas client number two. The safety deposit boxes were in another portion
of the bank. Tokovinin did not accompany Poltoranin and Keloglu to the vault where they were located. After they came back
to the White & Case office, Kutnetsova handed Tokovinin a list "like a big Bible" of due diligence that still needed to be done.
843

Canaccord. On January 25, 2008, Roberts emailed Maybank and others at Canaccord:
...Alex has asked for his money back.He says he is owed 47.8 million...We have signed a deal with Alogics...for $30
million...Alex will not give us a conditional deal...We need a deal in hand to firm up with Bank Zenit...
... I did not think you would want to do a conditional raise. We need to close quickly and require another $40 million.
[Emphasis added.]

844

Canaccord replied it did not want to do a conditional raise.

845 Keefe Returns From Russia. After returning from Russia, Keefe said he met with investigators at the Ontario Securities
Commission ("OSC") and reviewed the file relevant to Boock, De Freitas, Magellan and International. He 2966 questioned
Roberts' knowledge about Magellan and International at the time they were incorporated. He examined Roberts' possible role
in creating Magellan, his nomination as International's representative and his possible non-disclosures. He met with Roberts
on a without prejudice basis. Keefe said he told Roberts what he had learned from White & Case. Keefe said, given what
he had learned from Tarabrin and Tokovinin, he could not understand why Roberts, who held only a 1% interest in Koll,
would participate in litigation and expose himself to costs exceeding the value of his interest in Koll. Keefe said 2810 he
believed Shtaif was culpable and suggested they go to Russia and meet White & Case together. They discussed participating in
a video-conference. Instead of following up and participating in a videoconference with White & Case, Roberts emailed Keefe,
defending Shtaif and criticizing White & Case. Keefe concluded Roberts had not genuinely tried to determine what had really
happened but had jumped on the Shtaif bandwagon. Keefe's evidence under cross-examination by Roberts at trial included the
following at 02970-02971:
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A. I mean, you [Roberts] went off on all kinds of wild email exchanges with White & Case saying ... that I was lying that I
met with two lawyers from the bank because one of them was on maternity leave. ... the kind of mischief that you engaged
in after that... could only be mischief of someone who was involved in it from the outset.
846

Sometime in early February, Fine and Keefe met with Nikoforuk.

847 Whether or not the Defendants had a strategy to use the media to cast themselves in a favourable light and the Plaintiffs
in an unfavourable light, the Canadian Business article was obviously not to Roberts' liking. He had access to it before it was
published on March 3, 2008 because he emailed Ex. 274/Tab 656 to Keefe on February 3, 2008, complaining that Fine had
called him an "extortionist and shakedown artist," and said that the Defendants' version of events was stranger than fiction,
"implying that I am a liar and cannot be trusted." Roberts demanded that Keefe contact Canadian Business and retract Fine's
allegations, threatening to exponentially increase the damages claimed against if they were not withdrawn.
848

On February 6, 2008, Roberts wrote Ex. 661/Tab 511 to a number of individuals at Canaccord:
I am trying to give most of my business associates a heads up regarding a Canadian Business Magazine article that is
coming out in the next few weeks. The article describes our relationship with Alex Shnaider in the oil company we started
in Russia with my friends Mike Shtaif and Tony Groag. The article is going to quote Ron Fine, Alex's PR guy here in
Toronto. Basically Fine says Mike and I are extortionists and shakedown artists-and says Mike was criminally responsible
for the theft of about $6 million in Russia.
All of this is absolutely BS...I can send you a very detailed summary of the facts the RCMP has requested... Alex illegally
took over our company by force (after we had increased his $30 million investment to $300 plus plus million) and only
said Mike was involved in the loss one year after it happened and only after we sued him in Canada. After we sued him,
Alex bribed some cops in Moscow to put Mike in jail on BS charges - following which the Canadian Embassy instructed
Mike to leave Russia after they became aware what Alex was trying to do and the RCMP are likely going to charge him
for bribing foreign officials and extortion....
[Emphasis added.]

849
On February 10, 2008, Maybank emailed Ex. 662/Tab 512 to Roberts: "... It looks like an unfortunate end will come
to a very promising opportunity."
850 Defendants' Efforts to Raise Funds - Alogics. On February 12, 2008, Noven and Alogics signed a Subscription Amending
Agreement, extending the Alogics Subscription Agreement to April 30, 2008.
851 On February 28, 2008, Roberts emailed Ex. 276/Tab 658 to Keefe. Roberts said he had spoken to Nikiforuk "to level the
score." He had also provided information to the Financial Post because he said it had previously been given information accusing
Roberts of fraud. He warned Keefe and his client to stop seeding the press with false and misleading perjured information.
852

On March 2, 2008, after telephoning White & Case, Roberts wrote it Ex. 700/Tab 514, including the following:
I understand your firm's retainer was with Euro Gas ...
As we discussed the purpose of our call was not to debate whether White & Case and specifically ... Kuznetsova owed
Euro Gas a ... duty of care ... I thought it would be a good idea to clearly set out what happened... Shnaider ignored the
advice he was getting from you and litigation counsel ... Shnaider made a unilateral decision to terminate the transaction ...
It is now obvious that Shnaider and Shyfrin ... set out to frame Poltoranin to get their $12 million back ... I am of the
opinion once Alina endorsed the notes she was under a duty of care to ensure they were protected ... she should not have
allowed the notes to be returned to the box in negotiable form ... In our court action you advised me that Alina was on
maternity leave when Keefe came to your office ... you also told me that as Alexander was not present on May 28th at
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SberBank, he could not have offered anything at all to Keefe on the issue ... Keefe's statement to me that he spoke to both
lawyers who were present on May 29th was not true ...
853
Keefe said he told Roberts he had spoken to two White & Case lawyers who had been involved in the deal, not two
White & Case lawyers who were at the Bank on May 29, 2006.
854
Use of Media. On March 3, 2008 Canadian Business published Ex. 96/Tab 567, "A Nasty Russian Tale" that referred
to Shtaif's, Roberts' and Groag's Statements of Claim, including their allegations against the Plaintiffs of harassment, threats,
kidnapping, abduction, coercion and bribery.
855
856

Commencement of Plaintiffs' Action. On March 20, 2008, the Plaintiffs commenced this action.
On April 7, 2008, Mr. Schaeffer [of White & Case] responded to Roberts' letters Exhibis 700 and 701 by Ex. 576/Tab 519.

857 Use of Media. Roberts gave evidence 6065 he believed that after the Plaintiffs issued their Statement of Claim in March
2008, and before they served it on the Defendants, Shnaider had directed it to be delivered to Toronto Life [for (Ex. 166,/Tab
524) for use in a feature article on Shnaider, "How to Piss Off a Billionaire" published in June 2008. Roberts gave evidence
6762-6766 the Toronto Life article horrified him, as it quoted Shnaider as saying that Roberts and Shtaif were fraudsters and
extortionists. Roberts suggested it was fatal to his and Shtaif's reputations and careers.
858 Criminal Investigation of Shtaif. On July 10, 2008, Chief Investigator Zhukov accused Shtaif of theft and collusion with
Poltoranin and Bekker. On July 17, 2008, Judge Ivanova rejected Zhukov's request to imprison Shtaif.
859
Sale of Reef. On September 17, 2008, G Quest entered into Ex. 101/Tab 529, a preliminary agreement to buy Reef for
$58.5 million and paid a $500,000 deposit, Ex. 207/Tab 530. G Quest later renegotiated the terms and ultimately walked away
from its $500,000 deposit (Vinogradov 1844).
860
On November 17, 2008, by Ex. 418/Tab 531, Judge Rolglizer declared illegal Zhukov's resolution refusing to allow
Shtaif's lawyer access to documents.
861
Ex. 417/Tab 533 is a Resolution requiring Zhukov to correct alleged violations, dated December 16, 2008 (Evidence
on 4162).
2009
862 Sale of Reef. On February 11, 2009, Zenol made Koll a conditional offer, Ex. 102/Tab 535, to buy Reef for $2.1 million
cash and 6 million ZAAB Energy shares. The offer was not accepted.
863
Criminal Investigation Against Shtaif in Russia. Ex. 225/Tab 536 March 12, 2009 SI Ryumshin, Deputy District
Prosecutor wrote to Koslov, Sr. Counsellor of Justice:
I consider that the reasons provided by the investigation group to charge Shtaif are unfounded. They do not correspond
with the evidence obtained during the investigation and they contravene the requirements of law. ... If we assume that
funds were stolen from Midland ... the owners of which were deceived by Mr. Shtaif, then we have to conclude that theft
of funds was completed in ... Canada ... The issue of his prosecution is in the jurisdiciton of law enforcement agencies in
Canada ... Shtaif had left for the place of his permanent residence in November of 2007 after his visa had expired.
864
Sale Of Reef. On March 25, 2009, Zenol submitted Ex. 103/Tab 539, a revised conditional offer to Koll for $3 million
cash and 4.7 million in Zaab Energy Shares. Shnaider said 407-418 had it been an all-cash offer, it would have been accepted.
865

In Ex. 226/Tab 540, Judge Alexandrova resolved that Shtaif's placement on the wanted list was illegal.

866
Recovery Of Treasury Notes Not Recovered. Ex. 198/Tab 541 is a Resolution dated April 2009 of Euro Gas complaint
asking the Court to return seized Treasury Notes 1837673 and 1837674 to Euro Gas.
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867 Sale Of Reef. Shnaider gave evidence 413-418 that on May 8, 2009, G Quest submitted Ex. 100/Tab 547, a revised offer
to buy Reef from Koll for $12 million subject to due diligence. That offer was accepted. However, after a second round of due
diligence, the deal still did not close. G Quest forfeited a $500,000 non-refundable deposit. Vinogradov 1844.
868
Criminal Investigation Against Shtaif. Counsel for Shtaif relied heavily on Ex. 212/Tab 548, an Order by Investigator
A.V. Solovjev, suspending the pre-trial criminal investigation due to the Absence of Real Possibility of Defendant to Participate
in the Criminal Proceeding. (I note the suspension was said to be due to the absence of a real possibility of Shtaif to participate.)
869 On August 11, 2009, Ex. 192/Tab 551 the Moscow Arbitration Court, ordered Midland to return Note 1837674 to Euro
Gas, as the Agreement on Safe Custody dated November 14, 2006 had expired. Shtaif gave evidence at 3994-3995 that "there
was still time even ... until December 2009 ... [to] successfully reinstate the expired limitation period ..."
870

Midland appealed.

871
On September 2, 2009, Prosecutor Kozlov made a request to invalidate the unlawful resolution including Shtaif in the
criminal proceeding.
872
On October 30, 2009, Weir Foulds & Stevenson agreed that note 1837674 would be cashed and deposited in the
Defendants' counsel's trust account pending the outcome of this action.
873
On December 12, 2009, the Court ordered release and return of Treasury Notes 1837673 and 1837674 to Euro Gas.
The Court noted that Euro Gas' right of ownership had not been disputed by any party. An Order was made to return the notes
to Euro Gas. [Vinogradov said Euro Gas had applied without notice to Midland. [That is why Euro Gas' right of ownership
was not disputed.]
874 Shtaif 3996 then commenced proceedings to have SberBank reinstate and cash both Treasury Notes. Again, Shtaif applied
unilaterally. He was unsuccessful. Shtaif said Midland had somehow managed to become a civil claimant, which required it
to be a co-plaintiff with Euro Gas.
875
Vinogradov gave evidence that Euro Gas had unilaterally applied to SberBank to reinstate the note and was refused
because Midland should also have been a party to the application. Vinogradov's cross-examination contains the following:
02036-02037
Q. That left Mr. Shtaif, as you testified in chief, or Euro Gas to be more precise, in a legal fight in Moscow with
SberBank trying to get the note restored, notwithstanding the expiry of the limitation period. Right?
A. Not exactly. First of all, we told Michael, let us — let us do this. ... He refused. He said no, I will do it. We explained
him that our litigation department checked, it's not so easy to do it. We still had a chance. We could do it. But that
was not so easy. But he said no, I'm going to do it. And when he went and failed again, that's all.
876
Vinogradov referred to one note. I find he only knew that 1837674 had been seized. Shtaif did not tell Vinogradov that
two notes had been seized. He applied without Midland to have both notes 1837673 and 1837674 reinstated. I do not accept
Shtaif's evidence that he intended to deposit the proceeds of both notes in the Defendants' counsel's trust account in accordance
with counsel's agreement of October 30, 2009. I find he did not intend to deposit the proceeds of 1837673. I find the reason
Shtaif refused Vinogradov's offer of assistance and proceeded unilaterally was he did not want the Plaintiffs to know that note
1837673 had been seized. He intended to deposit its proceeds in Euro Gas' account and to benefit personally as sole shareholder
of Euro Gas.
2010-2012
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877
Sale Of Reef. Shyfrin said that he had asked his son Igor, who was based in London and Moscow and experienced
in international transactions, to help find a buyer for Reef. Igor spoke to Andre Osipov, who was in the business of selling
businesses on commission. Osipov found SK Join, a buyer that was willing to pay $US5 million for Reef.
878 Sale Of Reef. On June 9, 2010, after SK Join had offered to buy Reef and Invenskoye for $5 million, the Plaintiffs offered
by Ex. 105/Tab 557 to sell the shares of Trovalion and Koaplama, the owners of Reef and Invenskoye, to the Defendants for
$5 million, i.e., on the same terms as SK Join had offered.
879 The Defendants declined to buy Invenskoye and Reef for $5 million. Ex. 106/Tab 558. Roberts submitted the Plaintiffs
knew when they made the offer Ex. 105 to the Defendants, the Defendants could not accept it because they were continuing
to try to have Shtaif incarcerated in Russia.
880 On June 24, 2010, the Defendants having declined an identical offer, Koll agreed to sell 100% of the stock of Trovalion
and Koaploma [the owners of Reef and Invenskoye] to SK Join for $5 million. Ex. 104/Tab 559.
881
The Defendants allege that the sale to SK Join was not at arm's length. Roberts gave evidence 6252, 6749, 6751, 6752
that his research had shown that the vendor, purchaser and the purchaser's agent all had the same address in the BVI; Mossack
FonSeca, the resident agent that Zolty had used to incorporate BVI companies for the Plaintiffs, had the same address. Ex. 658/
Tab 755; Ex. 596/Tab 216.
882

I accept Vinogradov's 1853, Shnaider's 424 and Shyfrin's evidence that Midland was at arm's length with SK Join.

883
Reef Resale Documents. Ex. 505/Tab 603 is documents dated September 2011, wherein SK Join is offering 100% of
Reef without Invenskoye for sale for $45 million.
884
Criminal Investigation. Counsel for Shtaif submitted the Russian prosecutors and courts have consistently refuted
Midland's allegations. Roberts submitted that after the Russian Courts threw out all of the unlawful charges against Shtaif
in April 2009, the Plaintiffs covertly renewed their request to have the charges reinstituted in February 2012. The Russian
prosecutor did not accede to the Plaintiffs' 2012 demands and refused to re- instate the bogus criminal charges against Shtaif
(Ex. 203/Tab 563; Shtaif 4183).
885
On February 3, 2012, by Ex. 202/Tab 562, Vinogradov attempted to convince the Russian police to continue the
investigation.
886
I do not accept the submission that the criminal investigation against Shtaif has ended. I have noted that on May 24,
2009, the investigation was suspended on procedural grounds by Ex. 212/Tab 548, due to the absence of a real possibility of
Shtaif to participate.
887 On March 6, 2012, Ex. 203/Tab 563, S.U. Yukubou, the first deputy prosecutor, wrote Vinogradov: "As was demonstrated
by study of case, the investigation has not been conducted in full. Due to non-fulfillment of all investigative actions possible
in the absence of M. Shtaif, the decision was made to forward criminal case to the Investigation Department of the Department
of Internal Affairs Police Dept. for reopening the investigation."
888

The investigation is still ongoing. The criminal case against Shtaif is still open.

889

Whether it will ultimately result in charges against Shtaif is not for me to decide.

Credibility of The Witnesses
890
Shtaif. I did not find Shtaif to be a credible witness. I have earlier given specific reasons for rejecting much of his
evidence. I note more generally that he often failed to answer questions directly. His oral evidence was often inconsistent with
the contemporaneous documents, including many that he himself had authored. He was effectively cross-examined on numerous
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inconsistencies between answers he gave at trial and at discovery. He repeatedly promised to produce documents to corroborate
his oral evidence, then failed to do so.
891 Groag. Since Groag is deceased, obviously he was unavailable to give evidence at trial. The record included numerous
documents authored and received by Groag. From the documents and evidence I have concluded that Shtaif was not honest with
Groag. For example,on March 31, 2006, Shtaif misrepresented to Groag that BDW had funded. Just before the April 28, 2006,
Board meeting, Shtaif told Groag BDW had paid Magellan $10 million. Overall, I have concluded that Shtaif did not share
much of what he knew and was doing with Groag. He used Groag to lend credibility to his venture and to relay information
to the Plaintiffs that Shtaif knew was false. For that reason, one has to be wary when considering the truth of the contents of
documents Shtaif sent to Groag or that Groag sent to others at Shtaif's request.
892
Roberts. I found much of Roberts' evidence to be unreliable. To use the witness Keefe's words, it appears that Roberts
jumped on Shtaif's bandwagon. In his evidence, Roberts frequently parroted information Shtaif had provided to him. He did
not hesitate to give evidence about occurrences at meetings that he had not attended. He supported Shtaif, seemingly without
reservation and without having scrutinized the information Shtaif had provided, adequately or at all. In documents he prepared,
in oral evidence he gave and in argument, Roberts tended to misstate, overstate and/or rationalize what he characterized as
"mistakes." For example, when challenged about what he did to collect the $39,570.66 and $100.482.02 for himself and Shtaif
on their June 23, 2006 Magellan notes, he admitted he had been sloppy in preparing the motions for judgment. He conceded he
had prepared two affidavits in which he had had his law clerk depose that Roberts and Shtaif had made demand for payment
on June 24, 2006 on Magellan when he knew no demands had been made. He admitted signing "John Sparrow's" name on two
admissions of service for his and Shtaif's Statements of Claim, filing John Sparrow's consents to judgment, knowing Boock had
signed them. He had his law clerk depose that Sparrow was known to his law firm. After the judge reviewing the materials filed
in support of Shtaif's motion for judgment asked for proof of Sparrow's authority to consent to judgment on behalf of Magellan,
Roberts simply instructed his process server to type the words "I have authority to bind the Corporation" under Sparrow's
purported signature. If these were "mistakes," they were serious, significant mistakes. Roberts made excuses for the content of
his March 5, 2007 letter setting out a plan to appropriate Koll's assets. If it was a mistake, it was a significant, serious mistake.
893
Just as I have concluded that no later than January of 2006, Shtaif cannot excuse his own conduct by blaming Boock,
I have concluded that by May 2006, Roberts cannot excuse his own conduct by blaming Shtaif. I have concluded that by May
2006 at the latest, Roberts knew that much of the information he was providing to others was untrue.
894
At the same time, I have found that Boock and De Freitas did not share all of what they were doing with Shtaif, and
Shtaif did not share all of his knowledge and plans with Roberts. However, I have found that after the dates specified, they did
share in the plan that targeted Midland and acted unlawfully in a manner that they knew would likely cause damage to Midland.
895 Boock did not appear or give evidence at trial. He has been noted in default. My findings regarding Boock are based on
the documents filed in evidence [including numerous documents sent and received by De Freitas and others issued and filed by
the OSC and the (SEC) and the viva voce evidence of Beach, Roberts, Shtaif and De Freitas.
896 De Freitas's evidence was brief. I did not find him to be a credible witness. My findings are based primarily on the viva
voce evidence of DeFreitas, Shtaif and Roberts and in part on the SEC and OSC documents relating specifically to DeFreitas.
[I have not considered the Agreed Statement of Facts or other documents said to be not for use in future litigation.] Overall,
I concluded De Freitas did not tell the Court much of what he knew and did to assist Boock in unlawfully using BDW and
Magellan to target Midland.
897 Shyfrin. The evidence of Shyfrin was generally consistent with the contemporaneous documents. He gave his evidence
in a forthright and direct manner. Generally speaking, I have preferred his evidence over Shtaif's, Robert's and De Freitas' where
they have differed. Where I have preferred Roberts' or Shtaif's or De Freitas' evidence, I have so specified.
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898 Shnaider. I found Shnaider to be a straightforward and reliable witness. He did not overstate or rationalize. His evidence
was lengthy and generally consistent with the contemporaneous documentation. I have accepted most of it. Again, where I have
preferred other evidence I have generally so specified.
Analysis
General Observations
899 At trial it was conceded that Midland loaned $50 million to Koll and that Koll presently owes Midland $46,105,879.43
plus interest.
900
In the Main Action, the real liability issue to be decided is whether any or all of the Plaintiffs are entitled to judgment
against any or all of the Defendants in their personal capacities. The essential damages issue is the quantum of damages, if any,
owed to the individual Plaintiffs by individual Defendants in their personal capacities.
901 The major issue to be decided in the Counterclaim is whether the Plaintiffs breached their contract with the Defendants
and if so, the consequences of that breach.
902
In my view, the resolution of the legal issues in this case is largely dependent on the facts. I have already set out my
findings in detail. I shall not repeat them all here. When considering each liability and damages issue, I have referred back
to the chronology by date or Exhibit/Tab number and have considered my earlier factual findings, then applied the applicable
legal tests.
903
I have borne in mind the need to separately consider the liability and damages evidence pertinent to each Plaintiff and
each Defendant and to determine liability and assess damages individually.
904
Throughout, I have borne in mind the need for clear cogent proof of civil fraud as articulated in C. (R.) v. McDougall,
2008 SCC 53, [2008] 3 S.C.R. 41 (S.C.C.). In that case Justice Rothstein set out the standard for burden of proof in all civil
actions at para. 40:
I think it is time to say, once and for all in Canada, that there is only one civil standard of proof at common law and that
is proof on a balance of probabilities. Of course, context is all important and a judge should not be unmindful, where
appropriate, of inherent probabilities or improbabilities or the seriousness of the allegations or consequences. However,
these considerations do not change the standard of proof.
The Main Action
905 In the portion of this Analysis section pertaining to the Main Action, I have not dealt with all the instances of each alleged
cause of action in one piece, as the facts in each time frame could be pertinent to more than one cause of action. In other words,
all the allegations of deceit have not been considered with all the other allegations of deceit, but rather have been interspersed
among breach of fiduciary duty and unlawful conspiracy allegations. The analysis has been done chronologically, to make it
more understandable and less repetitive. I have first set out the legal tests to be applied to all three primary causes of action,
(deceit/fraudulent misrepresentation, breach of fiduciary duty and unlawful conspiracy) and then considered each instance of
alleged liability as it occurred chronologically. With respect to each alleged instance of liability under each cause of action, I
have applied to it the law set out at the beginning of the section.
The Law - Primary Cause of Action 1: The torts of Deceit, Fraudulent Misrepresentation
906
I have used the terms interchangeably in these Reasons: Bozzo, Re (2005), 10 C.B.R. (5th) 1 (Ont. S.C.J.), at para. 23;
and Lewis N. Klar, Q.C., Tort Law, 5th ed. (Toronto: Thomson Reuters Canada Ltd., 2012) ("Klar"), at p. 696.
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907
The test for establishing fraudulent misrepresentation has five elements: Amertek Inc. v. Canadian Commercial Corp.
(2005), 76 O.R. (3d) 241 (Ont. C.A.), at para. 63.
908

Element 1: the defendant made a false representation of fact to the plaintiff.

909

Element 2: the defendant knew the representation was false OR had no belief in its truth OR was reckless as to its truth.

910
Silence and Half-Truths. Generally, to establish liability for a fraudulent misrepresentation, the defendant must have
made a positive fraudulent statement. However, silence and half truths can amount to a fraudulent misrepresentation, if the
silence renders an earlier express representation false or materially misleading. Canada Mortgage and Housing Corp. v. Gray,
[2013] O.J. No. 1969 (Ont. S.C.J.), a decision of Wilton-Siegel J. at para 34. A party must speak out after learning that a prior
statement has been rendered false by a change in circumstances or that it was never true: Toronto Dominion Bank v. Leigh
Instruments Ltd. (Trustee of) (1991), 51 O.A.C. 321 (Ont. Div. Ct.) at p. 339, and Klar, at pp. 699, 700 n. 29.
911

In 1880, Lord Blackburn wrote in Brownlie v. Campbell, (1879-80) L.R. 5 App. Cas. 925 (Eng. H.L.) at p. 950,:
[W]hen a statement or representation has been made in the bona fide belief that it is true, and the party who has made it
afterwards comes to find out that it is untrue, and discovers what he should have said, he can no longer honestly keep up
the silence on the subject after that has come to his knowledge, thereby allowing the other party to go on, and still more,
inducing him to go on, upon a statement which was honestly made at the time when it was made, but which he has not
now retracted when he has become aware that it can be no longer honestly persevered in. That would be fraud.

912 A defendant's duty to correct the record derives from his decision to speak in the first place. The Alberta Court of Appeal
wrote in Xerex Exploration Ltd. v. Petro-Canada, 2005 ABCA 224, 47 Alta. L.R. (4th) 6 (Alta. C.A.), at para. 56:
Ordinarily in contractual negotiations between sophisticated parties, operating at arm's length, there is no general duty of
disclosure. When a representation is made during the course of negotiations, however, the party making it must ensure
that it is accurate so that it does not amount to a misrepresentation. This gives rise to a further duty to speak when silence
effectively renders a representation, already made, inaccurate. Having brought a particular subject up in negotiations, a
party assumes a duty to ensure that the other party is aware of all the material facts relevant to that assertion
913

See also Alevizos v. Nirula, 2003 MBCA 148, 234 D.L.R. (4th) 352 (Man. C.A.), at para. 21.

914 Element 3: the defendant intended the plaintiff to act in reliance on the false representation/the defendant had an intention
to deceive the plaintiff: Fiorillo v. Krispy Kreme Doughnuts Inc. (2009), 98 O.R. (3d) 103 (Ont. S.C.J. [Commercial List]), at
para. 75; and Klar, at p. 703.
915
Evidence of intent can be found in the defendant's knowledge of the purpose to which the plaintiff would put the
statement. For example:
1. In Fiorillo, Newbould J. found, at para. 80, that it was enough that the defendant knew that the plaintiff would use the
defendant's statements when making the decision whether to invest additional funds:
2. In Transamerica Life Insurance Co. of Canada v. Hutton (2000), 33 R.P.R. (3d) 1 (Ont. S.C.J.), at para. 46, Cullity J.
held that a defendant's false statements when seeking a loan "were for the purpose of obtaining the loan and that, together
with [the defendant's] knowledge of their falsity, was sufficient to establish the existence of the requisite intention."
3. In Clark v. Coopers & Lybrand Consulting Group, [1999] O.J. No. 4284 (Ont. S.C.J.), aff'd (2002), 163 O.A.C. 1 (Ont.
C.A.), at paras. 35-36, 47, Chadwick J. indicated that knowing that a prospective employer would rely on a false resume
in deciding whether to hire the defendant was sufficient proof of intent.
916

In Fiorillo, Newbould J. explained, at paras. 75-77:
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A plaintiff must establish that the false statement was made with the intention of deceiving the plaintiff. It is not necessary
however for a plaintiff to establish that the defendant intended to cause loss to the plaintiff and a defendant's motive is
irrelevant. It is immaterial that the false statement was made without any intention of damaging the plaintiff or of benefiting
some third-party. In Spencer Bower & Turner on Actionable Misrepresentation 4th ed, (London: Butterworths, 2000) it
is stated at 61:
Although fraud involves an intention on the part of the representor that the representee should act in the way he did,
there is no need to prove any further intention, and the representor's motive is irrelevant. It is immaterial that the
representation was made without any intention of damaging the representee, or of benefiting the representor or some
third person, or even with the intention of benefiting the representee. A false representation made without honest
belief in its truth will be fraudulent if made with the intention that the representee act upon it, even if there is no
apparent motive.
In Peek v. Derry (1889), 14 A.C. 337 (U.K. H.L.), at 374 , Lord Herschell stated, "if fraud be proved, the motive of
the person guilty of it is immaterial. It matters not that there was no intention to cheat or injure the person to whom the
statement was made."
In Smith v. Chadwick, (1883-84) L.R. 9 App. Cas. 187 (U.K. H.L.), at 201 , Lord Blackburn stated, "the motive of the
person saying that which he knows not to be true to another with the intention to lead him to act on the faith of the statement
is immaterial."
917
The plaintiffs need not have relied only on that misrepresentation. So long as it contributed to their decision, and was
one of the factors that induced them to act, that is sufficient: Fiorello paras 91-92.
918

Element 4: the plaintiff did act on the statement.

919
Element 5: the plaintiff suffered a loss by so doing. Mariani v. Lemstra (2004), 246 D.L.R. (4th) 489 (Ont. C.A.), at
para. 12; and Fiorillo supra at para. 67.
Primary Cause of Action 2: Breach of Fiduciary Duty
920 The primary basis for fiduciary duty alleged against the Defendants is the duty of Board members to the company, here
Magellan, then Koll.: Curry v. CPI Plastics Group Ltd., 2001 CarswellOnt 4344 (Ont. S.C.J.) at para 13; BCE Inc., Re, 2008
SCC 69, [2008] 3 S.C.R. 560, [2008] S.C.J. No. 37 (S.C.C.), at paras 37-38. Here, breaches of fiduciary duty are alleged against
various Board members in relation to their failure to disclose material information at Magellan's Board meetings on January
20, 2006, February 19, 2006, April 28, 2006, and June 20, 2006, and at Koll meetings on June 20, 2006. The fiduciary duty of
the directors to the corporation originated in the common law. It is a duty to act in the best interests of the corporation. Often
the interests of shareholders and stakeholders coincide with the interests of the corporation. If they conflict, the directors' duty
is clear — it is to the corporation.
921
In 484887 Alberta Inc. v. Faraci, 2002 ABQB 406, 311 A.R. 355 (Alta. Q.B.), a director hired a friend to act as the
company's bookkeeper without telling the rest of the Board that the friend had been imprisoned for fraud in the past. The friend
subsequently defrauded the company, and the corporation filed suit against the director for breach of fiduciary duty. The Court
concluded that the director's failure to disclose the friend's history to the rest of the Board violated her duties of disclosure to
the company.
Primary Cause of Action 3: Conspiracy
922
The tort of conspiracy involves an agreement between two or more persons to do an unlawful act, or to do a lawful
act by unlawful means, followed by the execution of that agreement. Conspiracy may be proven by direct evidence or inferred
from the facts of the case. Klar at 731.
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923 Conspiracy to Injure. To prove conspiracy to injure, a plaintiff must demonstrate that the defendants acted in combination,
that is, in concert, by agreement or with a common design; whether the means chosen by the defendants are lawful or unlawful,
the predominant purpose of the defendants' conduct is to cause injury; and the defendants' conduct caused injury to the plaintiff.
Canada Cement LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., [1983] 1 S.C.R. 452, [1983] S.C.J. No. 33
(S.C.C.), at 16.
924

Unlawful Conduct Conspiracy. Unlawful conduct conspiracy has five elements:

925

Element 1. The defendants acted in concert by agreement or with a common design.

926
Element 2: The defendants' conduct was unlawful; In Agribrands Purina Canada Inc. v. Kasamekas (2011), 106 O.R.
(3d) 427, [2011] O.J. No. 2786 (Ont. C.A.), Goudge J.A. for the Court wrote at para 28:
[28] What, then, are the requirements for unlawful conduct for the purposes of this tort? Most obviously, it must be unlawful
conduct by each conspirator: see Bank of Montreal v. Tortora, [2010] B.C.J. No. 466, 3 B.C.L.R. (5th) 39 (C.A.). There is
no basis for finding an individual liable for unlawful conduct conspiracy if his or her conduct is lawful or, alternatively, if
he or she is the only one of those acting in concert to act unlawfully. The tort is designed to catch unlawful conduct done
in concert, not to turn lawful conduct into tortious conduct. The trial judge applied this requirement and found that each
of the appellants had committed an unlawful act.
[Emphasis added.]
927

He wrote at para 33:
[33] What is clear from this jurisprudence is that, to constitute unlawful conduct for the purposes of the tort of intentional
interference, the conduct must be actionable. It must be wrong in law. ...
[Emphasis added.]

928

At paragraphs 36-38:
[36] ... However, rather than automatically adopting the meaning of unlawful conduct given in the intentional interference
tort cases, I think the better course is to use those cases as a guide, but also consider the kind of conduct that the jurisprudence
has found to be unlawful conduct for the purposes of the conspiracy tort.
[37] It is clear from that jurisprudence that quasi-criminal conduct, when undertaken in concert, is sufficient to constitute
unlawful conduct for the purposes of the conspiracy tort, even though that conduct is not actionable in a private law sense
by a third party. The seminal case of Canada Cement LaFarge is an example. So too is conduct that is in breach of the
Criminal Code, R.S.C. 1985, c. C-46. These examples of "unlawful conduct" are not actionable in themselves, but they
have been held to constitute conduct that is wrongful in law and therefore sufficient to be considered "unlawful conduct"
within the meaning of civil conspiracy. There are also many examples of conduct found to be unlawful for the purposes of
this tort simply because the conduct is actionable as a matter of private law. In Peter T. Burns and Joost Blom, Economic
Interests in Canadian Tort Law (Markham, Ont.: LexisNexis, 2009), the authors say this, at pp. 167-68:
There are two distinct categories of conduct that can be described as comprising "unlawful means": conduct amounting
to an independent tort or other actionable wrong, and conduct not actionable in itself...
Examples of conspiracies involving tortious conduct include inducing breach of contract, wrongful interference with
contractual rights, nuisance, intimidation, [page438] and defamation. Of course, a breach of contract itself will support
an action in civil conspiracy and, as one Australian court has held, the categories of "unlawful means" are not closed.
The second category of unlawful means is conduct comprising unlawful means not actionable in itself.. ...
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The first class of unlawful means not actionable in themselves, but which nevertheless supports a conspiracy action,
is breach of a statute which does not grant a private right of action, the very instance rejected in Lonrho (1981) by
the House of Lords. A common case is a breach of labour relations legislation, and another is the breach of a criminal
statute such as the Canadian Criminal Code.
[Emphasis added.]
[38] What is required, therefore, to meet the "unlawful conduct" element of the conspiracy tort is that the defendants engage,
in concert, in acts that are wrong in law, whether actionable at private law or not. In the commercial world, even highly
competitive activity, provided it is otherwise lawful, does not qualify as "unlawful conduct" for the purposes of this tort.
[Emphasis added.]
929

Element 3: The defendants' conduct was directed toward the plaintiff.

930

Element 4. The defendants should have known that injury to the plaintiff was likely to result.

931
Element 5. The defendants' conduct caused injury to the plaintiff. Canada Cement, supra at 16; Agribrands, supra
at para 26.
The Main Action: Specific Allegations
Nov. 2005 Boock and De Freitas: Unlawful Conspiracy-The Creation of Magellan and the Plan to Use it Unlawfully
932
At trial, counsel did not press allegations in their Statement of Claim that Roberts and Shtaif conspired with Boock in
the creation of Magellan. They did allege that De Freitas was involved.
933
Boock- the Unlawful Creation and Use of Magellan. I have found Boock fraudulently created Magellan. I have relied
particularly on the viva voce evidence, especially the evidence of Beach and the letters he wrote about Magellan in May 2006
quoted earlier. I have also referred to certain public documents in Ex. 560/Tab 9 including an official SEC litigation release
mentioning judgments obtained against Boock for hijacking 23 defunct or inactive publicly traded companies and making
unregistered offers and sales of shares on the Pink Sheets and a formal order of the OSC permanently banning Boock from
trading in securities, acquiring securities or acting as a director or officer of any issuer. I have not relied on Boock's Agreed
Statement of Fact. I have considered documents including Ex. 356, Ex. 297, Ex. 298, Ex. 299, Ex. 447, Ex. 300, Ex. 305, and all
of Boock's November-December 2005 correspondence. The timing of the incorporation of Magellan, the private company, the
evidence of Shtaif and the content of the documents taken together have caused me to conclude that Boock created Magellan
in early November 2005, specifically to be used in connection with Shtaif's proposed joint venture. Boock intended initially to
target Shtaif's potential investors, then later, specifically Midland and to use Midland's participation in Magellan in part to lend
credibility to Magellan so he could sell at high prices the free trading shares he intended to unlawfully issue.
934 De Freitas - November 2005. I have found on De Freitas' evidence that by November 2005, De Freitas and Boock were
working together. De Frietas was part of Boock's fraudulent plan from the outset. In reaching this conclusion, although they do
not speak directly to Magellan, the public documents in Ex. 560 [apart from documents not to be used in subsequent litigation
to which I have not referred] refer to De Freitas' involvement with Boock in hijacking 23 defunct or inactive publicly traded
companies and making unregistered offers and sales on the Pink Sheets. I have found De Freitas knew Boock was negotiating
with Shtaif about using Magellan as the vehicle for the joint venture. He knew Boock and Shtaif were talking about structuring
Magellan and the deal to make it attractive to investors like Midland. See Ex. 354/Tab 130. De Freitas to Shtaif: "John has
claimed... Magellan was important to you so you could attract financing from sources like Midland."
935 I have found by November 2005, De Freitas and Boock were unlawfully conspiring to use BDW and Magellan to defraud
potential investors including the Plaintiffs. While De Freitas did not admit to any involvement in the formation of Magellan,
he did admit that on Boock's urging, he and Jason Wong had formed a transfer agency, Select American Transfer, and that
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International Energy/BDW was its client. De Freitas admitted he was involved in hijacking International/BDW. Therefore, I
have found De Freitas knew from the outset that BDW was a sham company. By late 2006, he knew Boock was holding out
BDW as an investor in Magellan. De Freitas was at a meeting on December 6, 2005 with Boock and Shtaif where there were
discussions about BDW investing in Magellan and where Boock was introduced to De Freitas as Howard. By early December
2005, Midland had specifically been identified as a target. Boock and Shtaif were discussing using Magellan's public status,
and an investment by BDW to attract potential investors in Magellan.
936
Element 1. De Freitas and Shtaif acted unlawfully in concert. Boock created Magellan for Shtaif's venture. De Freitas
and Boock planned to use Magellan and BDW, another sham company, to target Shtaif's potential investors, to induce them
to invest, to implement a free trading scheme and profit therefrom. In my view there is insufficient evidence upon which to
conclude that Shtaif was involved in the initial planning. In October 2005 Shtaif had been trying to raise $30 million see Ex.
292/ Tab 15. He started having discussions with Howard. He opted to use Magellan during this timeframe. He wanted to know
if BDW was legit and really had $8 million to pay to Magellan. In my view at that point in time there is insufficient evidence
upon which to conclude that Shtaif was part of Boock's and DeFreitas' conspiracy.
937
Element 2. Boock's and De Freitas' conduct was unlawful for numerous reasons including violation of s. 126.1 of the
Securities Act, which provides as follows:
126.1 Fraud and market manipulation — A person or company shall not, directly or indirectly, engage or participate in
any act, practice or course of conduct relating to securities, derivatives or the underlying interest of a derivative that the
person or company knows or reasonably ought to know,
(a) results in or contributes to a misleading appearance of trading activity in, or an artificial price for, a security,
derivative or underlying interest of a derivative; or
(b) perpetrates a fraud on any person or company. RSO 1990, c S.5, s 126.1
938 De Freitas was the BDW transfer agent and knew it was a sham. Boock unlawfully created Magellan, a private company,
and held it out to be a public company. Both De Freitas and Boock knew Magellan and BDW were sham companies. They
made promises about Magellan and BDW to induce potential investors to invest in Magellan that they knew would never be
fulfilled. Their conduct was unlawful.
939 Element 3. In November their conduct was directed towards all potential investors including the Plaintiffs. In Canadian
Training & Development Group Inc. v. Air Canada (1986), 39 C.C.L.T. 72 (Ont. Div. Ct.), air traffic controllers entered into
an illegal strike to put pressure on their employer. Since the defendant should have known that injuries were likely to result
to passengers from the strike, the conduct was held to have been directed at the plaintiffs who were passengers, even though
the defendant did not know the identity of the passengers specifically and damages were suffered, the action for conspiracy
was complete. By December, Boock and De Freitas knew Shtaif was having discussions with Midland and they started to
specifically target Midland.
940 Element 4. Boock and De Freitas should have known Midland was likely to suffer damages from investment in a bogus
company based in part on promises of additional investment by another bogus company.
941
Element 5. While Midland did not immediately suffer damages, the steps taken by Boock and De Freitas in November
and December laid the foundation upon which Boock, De Freites and Shtaif were able to consummate what became their joint
plan as of January 2006. Their actions materially contributed to the losses that Midland had suffered by June 20, 2006.
942

The quantum will be discussed in the Damages section of these Reasons.

943
I have found the tort of unlawful conspiracy has been made out against Boock and De Freitas in November-December
2005.
Dec. 2005 Breach of Fiduciary Duty First Meeting.
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944
At the first meeting between Shnaider and Shtaif, the Plaintiffs alleged Bokserman owed a fiduciary duty to Shnaider
as his investment advisor. However, I have held Shnaider understood that Bokserman was assisting Shtaif to source investors
for his venture and was not relying on Bokserman to volunteer investment advice.
Dec. 2005 Shtaif + Bokserman - Deceit/False Representations
945
Misrepresentation. In December 2005, I have found that Shtaif and Bokserman represented to Shnaider, Shyfrin and
Midland that BDW was a sophisticated Bay Street investor committed to investing $US70 million in the joint venture.
946

Element 1: The statement was false. It was untrue. Element 1 has been proven.

947 Element 2: Shtaif and Bokserman knew the statement was false. Shtaif. I have found that after November 11, 2005, when
Shtaif had received an unaudited balance sheet of BDW from Howard, he knew that, at the most, BDW had around $8 million
of cash and marketable securities that had purportedly been raised on a private placement. He questioned 4331 whether BDW
was "legit" and possessed the $8 million. What wealthy sophisticated Bay Street investor would have offered Shtaif 12 million
BDW shares, 6 million options and an executive position, sight-unseen? Shtaif 4342, 4345-4348. I have found that when Shtaif
made the statement to Shnaider and Shyfrin in December 2005, he had no belief in its truth.
948 Bokserman. Bokserman was in the business of giving investment advice. He knew BDW was a Pink Sheet company. He
knew his own employer, Octagon, would not accept share certificates from Pink Sheet companies such as BDW. He knew that
investment bankers and banks were wary of companies trading on the Pink Sheets. I find he knew BDW was not a sophisticated
Bay Street investor. Although I have found Bokserman did not owe a duty to Shnaider in his capacity as investment advisor
to volunteer this information, Bokserman could not volunteer as he did that BDW was what Shtaif had represented it to be,
could not affirm Shtaif's statement that BDW was a sophisticated Bay Street investor committed to invest $70 million without
becoming liable for a false knowing statement.
949
Element 3: Intent to Deceive. Shtaif. Although he knew that BDW had at the most $8 million in assets, he dropped
the names of wealthy people and institutions, including Poju Zabludowicz, whom Shyfrin knew and who fit the description of
sophisticated investors, and then he mentioned BDW in the same breath, as if it were of the same ilk. I have found Shtaif had
an intention to convince the Plaintiffs that BDW was wealthier and better funded than he knew it to be, in order to induce them
to invest their $50 million in Magellan. He knew that the Plaintiffs would rely on his false representations.
950
Bokserman. I have found Bokserman wanted to earn a commission. He intended the Plaintiffs to invest in the venture
based on his representation that BDW was what he knew it not to be.
951 Element 4: The false statement was material and the Plaintiffs acted on it. I have accepted the evidence of both Shyfrin
and Shnaider that they did rely on Shtaif's statement that BDW was a sophisticated, committed investor, in agreeing to invest
initially. I have accepted Shnaider's evidence that he relied on Bokserman's representation. I have accepted Shnaider's and
Shyfrin's evidence that these representations contributed to their decision to invest $50 million.
952

Element 5: The Plaintiffs suffered damages. Midland suffered damages as a result of its agreement to invest.

953
The quantum of the damages Midland suffered arising out of this misrepresentation will be dealt with separately in
the damages section of these Reasons.
Dec. 20, 2005 - Shtaif and Groag - Misrepresentation re Transfer of $8 million
954
Alleged Misrepresentation: In Ex. 4 dated December 20, 2005, Shtaif and Groag represented to potential investors,
specifically to Shnaider, Shyfrin and Midland, that BDW had already transferred US$8 million to Magellan.
955

Element 1. I have found that the statement was false.
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Element 2. Shtaif. I have found Shtaif knew, at the latest by December 27, 2005 Ex. 453, that BDW had not yet paid
anything. After December 27, 2005, Shtaif could not credibly maintain Howard had duped him on that point. Once he knew
it to be false, having positively informed the Plaintiffs that the money had been sent, Shtaif had a positive duty to correct the
false information he had earlier chosen to convey to the Plaintiffs. He never did so. Shtaif 4428.
957
Groag. I am of the view that Groag may not have seen the December 27, 2005 letter from Howard to Shtaif, Ex. 453.
There is insufficient evidence upon which to conclude that Groag knew on December 20 or subsequently, that the statement
was false. The test is not met with respect to Groag.
958 Element 3. I have found Shtaif intended the Plaintiffs to act in reliance upon the representation and to invest in Magellan.
I find he deliberately did not correct his earlier misstatement.
959
Element 4. I have accepted Shnaider's evidence that the statement that $8 million had already been paid to Magellan
was a basis for Shnaider and Shyfrin's decision that Midland would invest $50 million in Magellan.
960
Element 5. The Plaintifs suffered damages as a result of their decision to invest. Again, the quantum is addressed in
the damages section of these Reasons.
Jan. 2006: Boock, De Freitas, Shtaif, Roberts - Unlawful Conspiracy
961
The Plaintiffs alleged Boock, De Freitas, Roberts and Shtaif acted in concert to further their plan to use Magellan
and BDW to lure the Plaintiffs to invest. Together they unlawfully targeted Midland as an investor. Boock and De Freitas
targeted Midland, in part to lend credibility to Magellan and to make it easier to pump the value of the shares it was intending
to unlawfully issue and sell. Shtaif targeted Midland because he wanted its $50 million to build his venture.
962
In his October 2005 business plan, Shtaif had been seeking to raise less than $50 million initially. By December 2005
he had learned that Shnaider and Shyfrin did not believe $50 million was sufficient to build an oil company and would not
invest unless at least $120 million had been raised. Midland did not want to be the only investor and was not prepared to invest
more than $50 million. It was important to Shnaider and Shyfrin that there be another committed investor willing to invest $70
million. Shtaif presented BDW as that investor. By January Shtaif understood Midland would invest $50 million, more than
he had originally been seeking. In addition, Shtaif understood he would benefit personally from the illegal issuance and sale
of the free trading shares. He was not counting on BDW to pay its $70 million subscription. In January at the latest, Shtaif
became part of Boock's and De Freitas' unlawful conspiracy, targeting Midland, and knowing their joint actions would likely
cause Midland damages.
963
Boock and De Freitas wanted to lure Midland, in part to give Magellan respectability, in part to make it easier for
Magellan to sell the illegally issued Magellan free trading shares at the highest possible price.
964
Boock. By January 2006, Boock was specificly targeting Midland. In December 2006 he had promised BDW would
pay $70,000,000 + $8,000,000, knowing Shtaif would use BDW's commitment to induce Midland to invest. In January 2006 he
asked De Freitas to become a member of the Board of Magellan as BDW's representative. Boock transferred 3 million Magellan
shares to De Freitas and 2 million Magellan shares to Roberts. Boock and Shtaif arranged to have 4 million Magellan free
trading shares issued without current Magellan Board approval and intended to personally profit from the sale of shares
965
De Freitas. De Freitas gave evidence he knew Boock/Howard had located a public vehicle for Magellan, a NASDAQ
Pink Sheet shell company. I have found De Freitas knew from the outset that Magellan was not a legitimate public company. He
knew Boock had incorporated it specifically to provide a vehicle for the oil venture. By January he knew BDW was promising
to pay Magellan US$70 million and that promise had been used to lure Midland to invest in Magellan. De Freitas had been
involved in the incorporation of BDW. He knew it was a sham. He knew from the outset it did not have $8 million to pay to
Magellan and it could not and would not pay $70 million for Magellan shares. De Freitas admitted knowing about Boock's
scheme to illegally issue and sell four million Magellan free trading shares that were illegally issued in January 2006. He
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admitted to manipulating the price of the Magellan shares. On January 12, 2006, the very day De Freitas was appointed to the
Board and received 3 million shares of Magellan, Howard wrote to Shtaif: "The stock should start moving up." I have found De
Freitas agreed to sell the trading shares as directed by Howard and Shtaif through his online brokerage, Aberdeen. On January
28 Howard mentioned the creation of 4 million free trading shares to Shtaif and wrote in Ex. 455: "Stanton will be part of it
but will not discuss unless we say it is okay."
966
Shtaif. Shtaif knew Midland did not want to make a $50 million investment as the only investor in his venture because
Shnaider and Shyfin did not think $50 million was enough to create an oil company. If there were another investor willing
to invest $70 million, Shtaif knew Midland would be interested. BDW was presented as that investor. Shtaif used Magellan's
purported public company status, BDW's promises to pay $8 million and $70 million to Magellan to induce Midland to invest,
knowing BDW was not what he was representing it to be. His company would get Midland's $50 million whether or not BDW
paid. He had no honest belief BDW would pay the $70 million. He also intended to profit on the side from the free trading
scheme. He knew the Magellan share price was being manipulated.
967
Element 1. I have found that Boock, De Freitas and Shtaif acted in concert with a common plan to induce Midland
to invest in Magellan.
968 Roberts. There is an issue whether Roberts was part of the unlawful conspiracy at that point in January 2006.When Boock
asked him and he agreed to become a member of the Magellan Board, Roberts knew Boock had already received 8 million
Magellan shares [even before the first Magellan meeting]. Roberts would have known as a commercial lawyer that Magellan
shares should not have been issued before their issuance was authorized by the Magellan Board. Before the Board meeting he
knew Boock had already transferred two million Magellan shares to him and three million to De Freitas. He would have known
that this was irregular. I have rejected his evidence that he thought he had received those shares because he had later agreed
to raise funds for Magellan. He knew his shares had not come from Magellan, he had not provided any services for Magellan,
and that he had not yet been confirmed as a member of the Magellan Board. I infer he knew those shares were being issued
to him so that he would assist Boock with his activities in connection with BDW. He knew Howard was really Boock and that
he had been convicted of defrauding his own parents. He knew BDW and Magellan were Pink Sheet companies. However, he
said he did not know BDW and Magellan were not public companies. He did not know they were planning to personally profit
from the sale of unauthorized free trading shares. I have found he was not part of the Magellan free trading scheme. There is
insufficient evidence in my view, upon which to conclude that Roberts knew at that point that Magellan and BDW were shams
or that he took part with Boock, De Freitas and Shtaif in the overall planning to target Midland and induce it to invest.
969
Element 2. This conduct was unlawful for numerous reasons including violation of s. 126.1 of the Securities Act. De
Freitas and Boock knew that BDW and Magellan were shams. While Shtaif might not have known they were shams in January,
he knew Pink Sheet companies were associated with fraudulent activity, that BDW was not what he was representing it to be,
that the Magellan stock price was being manipulated, that free trading shares were being unlawfully issued. Shtaif had made
fraudulent misrepresentations to Midland and breached his fiduciary duty to the Magellan Board at the January 20, 2006 Board
meeting. All three were engaged in unlawful conduct under the Securities Act. The conduct of all three was unlawful under
the Agribrands test.
970

Element 3. By January, Shtaif, Boock and De Freitas had targeted Midland.

971 Element 4. Boock and De Freitas should have known it was likely that Midland would suffer damages from investment
in a bogus company in reliance on an investment by another bogus company. While Shtaif might not have known they were
shams in January, he knew Pink Sheet companies were associated with fraudulent activity, that BDW was not what he was
representing it to be, that the Magellan stock price was being manipulated, that free trading shares were being unlawfully issued.
972

Element 5. Midland did suffer damages. The quantum will be discussed in the Damages section of these Reasons.

973

I have found the tort of unlawful conspiracy has been made out against Boock, De Freitas and Shtaif in January of 2006.

Jan. 2006 Shtaif: Breach of Fiduciary Duty to Magellan
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974
Shtaif knew that before the first Magellan Board meeting on January 20, 2006, Howard had already received 8 million
Magellan shares. Shtaif knew he had already received 12 million BDW shares from Howard. He did not disclose those facts
at the first Magellan Board meeting.
975 Shtaif conceded as a Board member he had a duty to disclose material information to the Magellan Board. However, he
said he had no obligation to disclose to the Magellan Board that he owned 12 million BDW shares because his share ownership
in BDW was immaterial and because the shares were "worthless."
976
I have found Shtaif did have a duty to disclose his ownership of 12 million BDW shares to Magellan/the Magellan
Board on January 20, 2006. BDW was purporting to deal with Magellan. Magellan was relying on BDW's oral promise, made
by Howard that BDW would be investing $70 million in Magellan As a Board member, Shtaif had a fiduciary duty to act
in the best interests of Magellan. (a) Section 120(1) of the CBCA provides that when a director has an applicable interest in
a corporation's transaction, the director must disclose that interest "to the corporation, in writing or by requesting to have it
entered in the minutes of meetings of directors or of meetings of committees of directors": Canada Business Corporations
Act, s. 120(1); (b) Section 132(1) of the Ontario Business Corporations Act, R.S.O. 1990, c. B.16, requires a director with a
material interest in a proposed or actual contract or transaction with the corporation to disclose that interest at the first available
Board meeting. While neither BDW nor Magellan were Ontario or Canadian corporations and those provisions did not directly
apply, the rationale obviously behind those sections did apply. I find in the circumstances here that Shtaif had a duty, as a Board
member of Magellan involved in a transaction with BDW, to disclose his interest.: BCE Inc., Re, supra, at paras. 37-38.
977
As to Shtaif's assertion that his ownership was not material because the shares were worthless, he had already in fact
advised Shnaider and Shyfrin that BDW was a substantial entity [a sophisticated Bay Street investor committed to invest $70
million in Magellan]. If 12 million BDW shares were worthless, he would have been obligated to correct his earlier statement
and to reveal that BDW was notwhat Shtaif had earlier represented it to be. On the other hand, if Shtaif believed his BDW
shares had substantial value, his 12 million shares in BDW needed to be divulged.
978

Shtaif did not fulfill his fiduciary duty to Magellan to disclose his interest in BDW at the January 20 Board meeting.

Feb. 19, 2006 De Freitas: Breach of Fiduciary Duty to Magellan
979
De Freitas first attended the Magellan Board meeting as a director in February 2006. He admitted he knew Howard's
real name was Boock. While he admitted "suspecting" the reason for his use of the name Howard was to keep quiet his past
infractions and trading ban by the SEC, I find he knew Boock was hiding his criminal past and was actively involved with
Boock in further securities violations. De Freitas did not disclose to the Board that "Howard" was really Boock. By February
of 2006, De Freitas knew 4 million Magellan free trading shares had been issued with the authorization of the current Board.
He knew Shtaif and Boock were planning to sell as many of those shares as they could without provoking a stop trading order
from the SEC and they were planning to profit personally therefrom. He knew his own company Aberdeen would be the vehicle
for selling those shares. He did not advise the Board about the issuance of the 4 million free trading shares or that he had
been and would be manipulating the Magellan share price or that BDW, the company he was representing on the Board, was
an unauditable sham without legitimate public company status and that it was not capable of raising $70 million to invest in
Magellan. I find all of the information listed above was material and should have been disclosed to Magellan.
980
I have accepted Shtaif's, Shnaider's and Shyfrin's January 29 at 21-22 evidence that had information about Howard's
true identity and his checkered past been disclosed to the Magellan Board, Magellan would not have dealt further with Howard,
used a sham shell as its corporate vehicle or been required to rescind its subscription agreement with Midland, thereby causing
Midland net losses of $8,270,000.
Feb. 19 2006 Roberts: Breach of Fiduciary Duty to Magellan
981

Roberts first attended the Magellan Board meeting as a director in February 2006.
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982
Like De Freitas, Roberts knew Howard was really Boock, had a criminal record and was using a false name to hide
his criminal past. He also knew BDW and Magellan were Pink Sheet companies. He had already received 2 million Magellan
shares from Howard on January 12. He did not advise the other Board members what he knew. I find he did not warn the Board
that Canadian institutions would not invest in the equity of U.S. companies listed on the Pink Sheets. I have found all of this
information was material and he improperly rationalized his non-disclosures.
983
Shtaif, Shnaider and Shyfrin January 29 at 21-22 all gave evidence that I have accepted that had information been
disclosed to the Magellan Board, the Board would not have proceeded with Magellan.
Shtaif Breach of Fiduciary Duty to Magellan
984
By late January 2006, Shtaif knew that 4 million free trading shares had been issued without current Magellan Board
approval and that Shtaif and Howard, not Magellan, were going to benefit from the sale of shares. Howard had told him that the
Magellan shares would be going up in price. They did. I have inferred from Howard's communications with Shtaif and from the
increases in the Magellan share price that Shtaif knew that Magellan's share price was being manipulated. These were material
matters that Shtaif should have disclosed to the Magellan Board. Failure to do so was a breach of his fiduciary duty to Magellan.
Shtaif was not acting in the best interests of the Board. Had Magellan been aware of Howard's true identity and past, and that
it was about to become a victim of free trading scheme, I find it would not have proceeded with the transaction. Had Magellan
not proceeded, the Plaintiffs' losses would have been avoided. As of June 20, 2006, although Midland did not know it at the
time, it would not have been facing losses of $8,270,000 net.
Mar. 28-Apr. 4 Boock, De Freitas, Shtaif, Roberts, Groag - Unlawful Conspiracy
985
The Plaintiffs alleged that between March 28, 2006 and April 4, 2006, Boock/Howard, De Freitas, Shtaif, Roberts
and Groag unlawfully conspired and acted in concert to induce Midland to immediately pay its $50 million subscription to
Magellan. The Defendants knew the Plaintiffs would not pay until BDW had first paid its $70 million. In late March 2006, the
Plaintiffs were continuing to withhold payment. Boock, Groag, Shtaif and Roberts sent four communications, all of which were
directed at the Plaintiffs. The first, Ex. 330, was from Boock/Watson, a letter written on behalf of BDW dated March 28, in
effect offering that BDW would pay $2.75 per share for the 25 million shares for which Midland had subscribed at $2 per share.
I have found Boock's letter of March 28 was bogus. Boock knew BDW was an unauditable sham without $70 million to invest,
let alone an additional $68.5 million to pay for an additional 25 million shares.
986 The second communication was an email to the Plaintiffs threatening to cancel Midland's subscription if it did not pay the
full subscription amount by April 3, 2006. I have inferred from all the circumstances that Shtaif asked Groag to write the letter,
not only threatening to terminate Midland's subscription for non payment, but also mentioning both the recent rise in the price
of the Magellan shares and the receipt of a higher offer for its shares. [I have inferred that De Freitas had been manipulating the
price of the Magellan shares at that time to further their joint plan to induce Midland to pay immediately.]
987
The third communication in Ex. 10 was sent to the Plaintiffs on the same day after Shtaif falsely told Groag that BDW
had paid. I have inferred he asked Groag to advise the Plaintiffs that BDW had met its obligation to fund.
988 The fourth communication, Ex. 673 from Roberts to the Plaintiffs, was sent on April 1, 2006: "... John has asked me to
determine the interest of my group of investment bankers in financing Magellan in the sum of between $200 million and $300
million. I have canvassed 3 investment banks and all are interested."
989

On April 4, Midland paid $50 million.

990
Element 1. I have inferred from the evidence, including the timing and content of Exhibits 330, 10 and 673 and the
sharp increase in the share price over the few days preceding March 31, that Howard, Shtaif and De Freitas were unlawfully
acting together between May 28 and April 1, furthering a plan made in advance with the common design to induce Midland
to immediately pay $50 million.

108

991 Although Roberts and Groag were also involved, on the evidence I am not satisfied that they understood exactly what was
being planned. I have found that Shtaif lied to Groag on March 31, 2006, about receipt of funds from BDW. I have insufficient
evidence to conclude that Roberts was involved in the planning. I have noted that after the $50 million was paid on April 5,
only Howard, Shtaif and De Freitas participated in the congratulatory emails, "we're in business" and "good job." Therefore,
the test of acting in concert is not met here with respect to either Roberts or Groag.
992
Element 2. Shtaif's statements [directed at the Plaintiffs through Groag], were all misleading to say the least. I find
Shtaif's conduct was unlawful on the Agribrands test. Boock's March 28 letter constituted unlawful activity when the test set
out above is applied. De Freitas's manipulation of the Magellan stock to make a purchase of Magellan shares seem attractive
contravened s. 126.1 of the Securities Act.
993
Element 3. The unlawful conduct of Boock, De Freitas and Howard was clearly all directed towards inducing Midland
to pay $50 million immediately
994 Element 4: Defendants Should have Known Injury to the Plaintiffs likely to result. Boock and De Freitas knew Magellan
was a sham, BDW's promise to pay $70 million a hoax. Even if he did not know Magellan and BDW were shams, Shtaif knew
the Magellan stock price was being manipulated, that BDW had not met its obligation to fund and that it was unlikely to fund.
Under these known circumstances it was likely that Midland's investment of $50 million would result in losses to Midland.
995

Element 5. The quantum will be dealt with in the Damages section of these Reasons.

996 I find De Freitas, Boock/Howard and Shtaif unlawfully conspired between March 28 and April 4, 2006 to induce Midland
to pay $50 million to Magellan on April 4.
Mar. 31-Apr. 4, 2006 Boock, Shtaif and Groag - Deceit in misrepresenting BDW had met obligation to fund
997 The events between March 28 and April 4, 2006 causing Midland to advance $50 million to Magellan on April 4, 2006
provide a basis for free standing claims of deceit against each of Boock, Shtaif and Groag.
Mar. 28, 2006 Boock: Deceit: BDW's higher offer for Magellan shares
998
I have found that the March 28, 2006 misrepresentation by Boock about the making of a higher offer by BDW for
Magellan shares constituted deceit. While the majority of reported cases involve statements of fact made by a defendant directly
to a plaintiff, a defendant may still be held liable for a false representation not made directly to a plaintiff, as long as the statement
was made in order to deceive that person. Cherewick v. Moore, [1955] 2 D.L.R. 492 (B.C. S.C.), at 494; Smith v. Porter (1979),
27 N.B.R. (2d) 439 (N.B. C.A.)
999 Element 1. Here Boock's statement that BDW would buy the shares Midland had subscribed to buy for $2.75 per share,
was a hoax.
1000 Element 2. Boock knew it was false. BDW, a sham company, was incapable of raising or paying $70 million, let alone
an additional $68.5 million.
1001
Elements 3, 4, 5. Boock intended the Plaintiffs to rely on it. They did. As Shtaif wrote to Boock, Ex. 352/Tab 72:
"Tony's email expedited things somewhat." Midland suffered damages.
Mar. 31, 2006 Shtaif & Groag - Deceit: BDW's higher offer for Magellan shares
1002
Groag. The claims of deceit against Groag are based on his advice to the Plaintiffs on March 31, 2006 that there
had been a sharp increase in the Magellan share price in the last few days, that another investor was willing to pay Magellan
more for its shares than Midland had agreed to pay, and that BDW had met its obligation to fund. I have found that Groag did
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not know that Howard's letter was a hoax or that BDW had not met its obligation to fund. The claim of deceit against Groag
has not been proven.
1003
Shtaif. The deceit claims against Shtaif are based on false information he provided to Groag, targeted at the Plaintiffs
and the letter Groag wrote to the Plaintiffs at Shtaif's request. Shtaif knew the contents of the letter were false and intended
the Plaintiffs to rely on them. They did.
April 1, 2006 Roberts - Deceit - Other Investors Ready to Invest $200-300 million in Magellan
1004
On April 1, 2006, I have found Howard asked Roberts to write the letter he wrote on April 1 to the effect that his
investment bankers were interested in raising $300 to $500 million for Magellan.
1005

Element 1: I have found the content of Roberts' letter was misleading.

1006
Element 2: I have found that on April 1, Roberts knew the statements in the letter were misleading. However, he
mentioned the bankers had not yet reviewed the business plan. I have found that while Roberts may have intended to assist
Howard by writing the letter, it did not amount to a fraudulent misrepresentation.
April 5, 2006 Shtaif - Deceit - BDW's funds have arrived
1007

Shtaif misrepresented to Shnaider by Ex. 11/Tab 81 "We currently have over $60 million in the bank."

1008
On April 4, the $50 million was intact. Between April 4 and June 20, when Midland's subscription agreement was
rescinded, approximately US$13,750,000 was paid out of the Magellan account. Shtaif was busy between April 5 and May 16
trying to divert funds from Magellan and making deals on behalf of Magellan that he would later use to convince the Plaintiffs
to stay in the venture. $1.5 million were paid to Bokserman. On May 3, he had entered into an MOU on behalf of Magellan to
buy the SibinTek shares. On May 11 he directed the TD Bank to transfer $1 million from Magellan's account to Euro Gas. On
May 13 he signed the Share Purchase Agreement in SibinTek, Ex. 180/Tab 119.
1009 Element 1: By Ex 334/Tab 81, the bank had confirmed there were $50 million in the Magellan account. The statement
was false. Shtaif 4638.
1010

Element 2: The Defendant knew the statement was false. Shtaif knew the statement was false.

1011
Elements 3, 4. Even if I had accepted Shtaif's evidence that he thought BDW had sent the money on April 5, Shtaif
admitted that on April 7, 2006, he knew no money had been received from BDW. Since Shtaif had positively represented to
Shnaider that there were $60 million in Magellan's account, I find Shtaif had a duty to immediately advise Shnaider he had
provided inaccurate information. I have rejected Shtaif's evidence that he told Shyfrin on April 7. I have accepted Shyfrin's
evidence on the point.
1012 Element 5. At that point the Plaintiffs' $50 million were still in the Magellan account.Had Shtaif advised as soon as he
learned that there were no BDW funds in the Magellan account, given their earlier refusal to pay the $50 million until BDW
had paid, I find the Plaintiffs would either have sought immediate return of Midland's $50 million [ paid in reliance on the
false representation that BDW had met its obligation to fund], or at the very least would have insisted on tighter controls over
payments of the Magellan funds, just as they later did. Before they learned the truth, millions of dollars had been paid out of
Magellan. The Plaintiffs suffered damages as a result.
Apr. 6-May 16, 2006 Shtaif: Deceit/Continuing Misrepresentation that BDW had paid
1013 Shtaif represented to Shnaider and Shyfrin, several times, that BDW had deposited money into Magellan's bank account.
Each representation was false.
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1014 I have rejected Shtaif's evidence that on April 7, 2006 and April 13, 2006 he corrected his earlier statements that there
were over $60 million in Magellan's bank account Ex 11/Tab 81, as he was legally obligated to do. I have found he did not
advise Shyfrin that BDW had paid nothing.
1015 On Friday April 28, 2006, at the Board meeting,I have found Shtaif knew Howard/BDW had not advanced any funds.
Because he had received Ex. 343/Tab 101, he knew De Freitas was lying and he did not advise Shyfin and Shnaider.
1016
On April 29, 2006, Shtaif asked Groag to write Howard/BDW, specifying a deadline for paying the remaining
$60,000,000 balance on its $70 million subscription. Groag copied the Plaintiffs. Shtaif was present when Groag sent the email.
Shtaif did not correct the reference to the $60 million balance.
1017
I have found Shtaif was deliberately withholding information from the Plaintiffs that BDW had not paid anything.
Shtaif knew that the Plaintiffs were relying on his statement that there were $60 million in the Magellan account, i.e., BDW had
already paid at least $10 million and was about to pay the balance. I infer Shtaif knew there was a real risk that had he revealed
the truth, Midland would have pulled out of the venture based on his earlier false representations.
1018
Between April 29 and May 16, 2006, Shtaif did not correct his earlier advice and advise the Plaintiffs of the truth:
that BDW had paid nothing.
1019

On May 16, 2006, he finally advised Shnaider that BDW had made no payments.

1020
Elements 1 and 2: I have found Shtaif deliberately made false representations about BDW payments between April
4, 2006 and May 16, 2006.
1021
The Defendants' submission that during this timeframe, Shtaif genuinely believed that BDW would pay and pressed
it to do so, ignored that he had repeatedly advised the Plaintiffs that $60 million had arrived, acknowledged knowing that they
had not arrived, and yet he did not advise the Plaintiffs of the non-payment until May 16, 2006. I have found he did not believe
BDW would pay. Groag did not know what was happening and continued to make requests for BDW to pay.
1022
Elements 3, 4, 5: The Plaintiffs suffered damages. Shtaif intended the Plaintiffs to act on his failure to correct his
earlier statements to the effect BDW had paid $10 million, and they did. The Plaintiffs, thinking that BDW had committed funds
to Magellan, did nothing to rescind Midland's subscription agreement with Magellan based on fraudulent misrepresentations.
They did not seek a return of Midland's money or fetter Shtaif's discretion by tightening financial controls over the funds in
the Magellan account. As a result of its failure to act earlier than it did, Midland suffered damages. Money was paid out of
Magellan during that timeframe that would not subsequently be recovered.
April 28 De Freitas - Deceit and Breach of Fiduciary Duty
1023 I have found that at the Magellan Board meeting on April 28, 2006, De Freitas still did not tell the Board that Magellan
and BDW were shams, that BDW could not pay its $70 million subscription, that he was manipulating the Magellan stock
price, or that he was taking steps to implement the illegal free trading scheme. In addition, he made a positive misrepresentation
6005-6006 that BDW had paid an unspecified amount [which Shnaider initially assumed was $70 million but soon understood
was $10 million].
1024
Breach of Fiduciary Duty. All of this information was material and his failure to disclose it to the Magellan Board
was a breach of fiduciary duty to Magellan.
1025

Deceit. Element 1. The statement was false.

1026

Element 2. He knew it was false.
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1027
Elements 3, 4, 5. De Freitas's positive misrepresentation on April 28 constituted deceit and caused damages to the
Plaintiffs.
May 16, 2006. Roberts & Shtaif - Deceit
1028 Shnaider Learns BDW has invested nothing. On the evening of May 16, 2006, Shtaif finally disclosed to Shnaider that
International had not paid anything. When Shnaider questioned how this was possible, given what De Freitas had said at the
April 28, 2006 Board meeting, Shtaif said DeFreitas had lied, and he himself had been misled. Magellan needed to get rid of
International and find other investors. I have accepted Shnaider's evidence 82-84 that Shtaif told him that Magellan would have
no problem finding other investors. They were lined up to replace International. Shtaif 3372.
1029
Shtaif's Deceit. Immediately after May 16, Shyfrin and Shnaider considered pulling out. Shyfrin wanted Midland to
withdraw. Shnaider convinced him to stay in the deal (Shnaider 86-88). By May 16, 2006, Magellan had contracted to buy both
Reef and Sibintek In making that decision, they relied on Shtaif's representation to Shyfrin that Reef was worth $250 million
and that SibinTek was worth far more than they had paid for it. Those representations were clearly made to induce the Plaintiffs
to continue in the joint venture. I have accepted their evidence they did induce them to do so. Shnaider said they had had a
rough start but going forward he thought everything would be better.
1030
Roberts' Deceit. They also relied on Roberts' May 16 representations. Roberts knew immediately after May 16 that
Shnaider and Shyfrin were again considering pulling out. On May 16, 2006, when Shtaif finally advised Shnaider that BDW
had paid nothing, Shtaif's bad news was tempered by Roberts' good news. Roberts wrote Ex. 18/Tab 120 to Shnaider, Shyfrin,
Shtaif, De Freitas, and Groag, opining that as a result of his meetings with the investment bankers, Magellan would have no
difficulty raising $300-$500 million from tier one and two investment banks.
1031 Elements 1 and 2: By then, I have found that Roberts knew his statement was false. He knew that the investment bankers
all understood and assumed that to raise $300-$500 million, Magellan would have had to acquire far more assets/2P reserves
than it had at that time. I am also basing my conclusions on the representations in the Magellan presentation to the investment
bankers, Ex. 493, reporting to continuous acquisition program at p. 15 and at p. 18, 2006 total company estimated reserves
2P 573 MBOE. He knew that Magellan would have to secure other financing before the IPO to make further acquisitions.
He was deliberately ignoring that fact. I do not accept that the bankers would have simply loaned $200 to $300 million to a
company with $50 million in assets. He was representing that Bay St. would commit to invest before Magellan actually owned
any properties, solely on Shtaif's perceived ability to execute on his business plan. I have not accepted Roberts' evidence about
"blue sky." I have accepted Soriano's evidence that investors look at projected cash flow over time as well as the risk that the
projected cash flows will not be realized within the time frames projected. I have also found, based on his private emails to
Groag written in late May to early July, that at trial Roberts exaggerated the confidence the bankers had expressed in Shtaif in
May of 2006. By May 16 Roberts knew Magellan could not be taken to a higher exchange, a condition of financing. He knew
on May 16 there had been no valuation of Koll.
1032 Element 1: Shtaif's statements on the value of Reef and SibinTek and Roberts' statement that Magellan would have no
difficulty raising $300-$500 million from tier one and tier 2 investment banks were false.
1033 Element 2: Roberts knew as of May 16 Magellan had yet to close its first acquisition. I find he made the statement that
Magellan could raise $300-$500 million without difficulty, without belief in its truth or explaining that that could happen only
if Magellan was not Magellan, if Magellan was replaced by a company trading not on the Pink Sheets but on a higher exchange
and only if further acquisitions had been made before the IPO took place.
1034

Element 3: I am satisfied Roberts made these statements with an intent to induce the Plaintiffs to stay in the venture.

1035

Element 4: The Plaintiffs relied on his statements. Evidence of reliance - see Shnaider's evidence at 86-88:
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THE WITNESS: ... And on the other hand, Mr. Shtaif is telling me that we will raise from other investors this money very,
very quickly. That morning they went to investment bankers, and Mr. Roberts writes this email that, you know, that the
companies — that this business plan is great, I mean, the company is — the investment bankers are very excited. They want
to work with us. They will raise us all kinds of money. And that we will have a successful IPO. So I guess unfortunately I
decided that, you know, that Mr. Shtaif has been fooled and, you know, that there are going to be a lot of positive things.
That it's a rough start but, you know, things are going to get better going forward.
1036
Element 5. The Plaintiffs decided to stay in the joint venture based in part on Roberts' letter and Shtaif's statements.
Because they stayed in, they suffered damages.
1037 Shtaif's Deceit. On May 17, 2006, Shtaif unsuccessfully attempted to pay $15 million out of Magellan to Euro Gas BVI:
Ex. 489/Tab 70.Ex. 490/Tab 127. On May 23 a subsequent direction to have $12 million paid out of Magellan to Euro Gas Russia
was implemented. Shtaif knew that once the $12 million was paid out of the Magellan account, it would not be going back.
May 17-June 20, 2006. Shtaif: Deceit/Continuing Misrepresentation
1038 Misrepresentation: All was well with Sibintek. Between May 23 and June 20, 2006, Shtaif repeatedly represented that
all was well with SibinTek. I have found he knew that White & Case was not satisfied that Reagent owned 40% of the shares
that Trovalion had contracted to purchase. After June 8, 2006, at the latest, he knew that if the deal did not close, the $12 million
that had been used to buy Treasury Notes would be at serious risk.
1039

Between May 29, 2006 and June 14, 2006 Shtaif wrote a series of emails and text messages re SibinTek to Shnaider.

1040
On June 1, 2006, Shtaif sent Shnaider an SMS message Ex. 25/Tab 8 telling him that White & Case had sent
recommendations that everything was clear and would help register in Tyumen.
1041
On June 5, 2006, Shtaif emailed Shnaider to say that White & Case were either on their way to Tyumen or already
there. They would make sure the register was changed to show Trovalion as owner Ex. 35/Tab 192.
1042
I have rejected Shtaif's evidence that on July 6, 2006, White & Case advised that Reagent had title to 40% of the
SibinTek shares based on the Unified State Register. I have rejected Shtaif's evidence that he involved Vinigradov after he
learned on June 8, 2006 about the negative implications of the switch of clients 1 and 2 in the May 29, 2006 lease agreements.
1043
It is clear from the White & Case memos in evidence that White & Case had not given the all clear on May 29, June
1, June 5, June 13 or June 14. I have found that on June 13, 2006, White & Case did not tell Shtaif it was safe to pay.
1044
Shtaif's June 14, 2006 message to Shnaider, Ex. 25 page 4, saying "All is arranged through W&C and we will own
legitimately majority with no issues. People are on the way to Tyumen to change register of company," was false. On June 14,
2006, Shtaif knew the SibinTek deal had not closed. He knew all was not arranged with White & Case. People were not on
the way to change the register.
1045 I have found his statements on June 14, 2006, when Shtaif emailed Ex. 40/Tab 217 to Shnaider saying "I have secured
that all due diligence by White & Case has been completed and procedure approved and that the sellers had confirmed without
a doubt they owned SibinTek" were false. I have found Shtaif did not follow the protocol White & Case had negotiated and
that on June 14 he worsenened Koll's position.
1046
I find on June 14, 2006 [as he had said on June 13 he was in a position to do], he released by transferring six of the
12 notes worth US$6.6 million to a box in Poltoranin's name alone and gave him the key. He did not advise the Plaintiffs what
he had done. I have found that when Shtaif advised on June 14 that half the funds were in a safety deposit box he was telling
the truth. He gave evidence 5064 that "now locked one-half" meant "this is committed and there's no way back. I don't have the
key to the safety deposit box. Mr. Poltoranin does." The balance of the statement: "half would be opened by the sellers when
they came back from Tyumen and half after they completed the removal of the general director," was false. Ex. 386/Tab 217.
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1047
1048

On June 20 the statement that $12 million was on deposit in Russian bank pending minor regulatory conditions, was false.
Element 1. I have found that all Shtaif's statements on June 1 specified above were false.

1049
Element 2. Shtaif knew there were problems with SibinTek. After June 8 he knew the notes were at risk. Although he
said he thought the deal would close, it is evident he knew White & Case was not satisfied that Reagent had title to 40% of the
SibinTek shares. He knew Bekker had been asked for documentation proving ownership and White & Case had not received it.
Shtaif understood on June 13 and June 20 the deal was not ready to close, yet on June 13 he wrote emails to Shnaider suggesting
that the sellers were entitled to payment. On June 20 he advised the Magellan Board that $12 million was on deposit in Russian
bank pending minor regulatory conditions.
1050
Elements 3, 4, 5. I have found Shtaif deliberately intended to mislead Shnaider and Shyfrin about the status of the
SibinTek transaction, to assure them that all was well with SibinTek. This was important because Magellan had gone so badly.
The Magellan transaction was being rescinded. He knew they would have no legal obligation to continue in Koll. He made these
representations with the intent to induce the Plaintiffs to act on them and continue in the joint venture. Had the Plaintiffs known
the truth about what was happening on SibinTek before June 20, I find they would not have made the deal they did on June 20.
They either would not have agreed to continue or if they did continue, they would have insisted on more stringent terms. They
only agreed to continue on the terms they did because Shtaif had misrepresented the facts. Because they agreed to continue and
because Shtaif made further misrepresentations after June 20, they suffered further losses.
May 23, 2006 Shtaif - Conspiracy with Poltoranin
1051
The Plaintiffs allege that Shtaif and Poltoranin unlawfully conspired to steal the SibinTek Treasury Notes or the
proceeds therefrom.
1052 Although I have held the Plaintiffs have not proved by clear and cogent evidence that Shtaif stole the Treasury Notes,
there were a number of suspicious circumstances suggestive of Shtaif's involvement. They include the following: There was
nothing in the SibinTek Share Purchase Agreement requiring Shtaif to direct Magellan to transfer the funds to purchase the
Treasury Notes when he did. There was nothing requiring Euro Gas to enter into a Safety Deposit Box Agreement when it
did. Shtaif could have directed that the notes be deposited in a Safety Deposit Box in the name of Euro Gas alone and held
in that box until closing. I have found that Shtaif attempted to expedite the SibinTek closing on May 29, 2006 at a time when
White & Case was clearly not ready to close. I have rejected Shtaif's evidence that the closing had been scheduled for May 29,
2006. The White & Case memos make it clear that the transaction was not ready to close on that date. Clients 1 and 2 were
switched on May 29, 2006 without a satisfactory explanation as to why that was reasonable or necessary. On June 13, 2006,
Shtaif asserted that the sellers were entitled to payment as if the deal had already closed. On June 14, 2006, Shtaif failed to
follow the protocol that his lawyers had negotiated earlier in the day in an attempt to reduce the risks to the notes. He met with
Poltaranin and put six notes worth $6.6 million in a box in Poltoranin's name alone and gave him the key: Poltoranin made a
statement or statements to the police [mentioned in the police documentation] saying he had given two notes to Shtaif. While
not evidence of its truth, it is evidence that Poltoranin made that statement. After the Russian police conducted an investigation
they laid charges against Shtaif. They were subsequently put into abeyance due to his absence from Russia, then reinstated. It
is not clear whether the investigation is ongoing.
June 20, 2006 - Shtaif Deceit to Shnaider and Shyfrin & Breach of Fiduciary Duty to Magellan Board
1053
At the June 20, 2006 meetings, Shtaif did not adequately advise Shnaider and Shyfrin or the Board of the risk to the
notes of which he was aware.
1054 On June 20, 2006, I have found Shtaif told the Board only what Beach recorded in his contemporaneous note: Magellan
sent $12 million to Euro Gas for Trovalion (subsidiary of Magellan) now on deposit in Russian bank pending minor regulatory
conditions.
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1055
Deceit/Positive Statement: Element 1. Given his earlier representations to Shnaider and Shyfrin, Shtaif owed them a
positive duty to correct his earlier statements and to advise the truth about the risks as of June 20 to the notes.This statement
was a half truth, insufficient in the circumstances to convey the risks to the notes.
1056 Element 2. Shtaif knew there were significant title problems and there was a real risk the deal would not close. He also
knew if Poltoranin simply chose not to close, the notes had already been endorsed and Poltoranin could access them, whether
or not the deal closed. Shtaif knew the statement was false.
1057
Element 3. Shtaif made the statement intending that the Plaintiffs would rely upon it and keep Midland's money in
the deal.
1058

Element 4. The Plaintiffs relied on it.

1059

Element 5. The Plaintiffs suffered damages.

Breach of Fiduciary Duty
1060
Apart from his positive duty to the Plaintiffs to correct his earlier misstatements, Shtaif owed a fiduciary duty as a
member of the Magellan Board to act in Magellan's best interest and to disclose material information to it. He did not do so.
Magellan suffered damage as a result.
June 21-July 2006. Roberts, Shtaif - Conspiracy re Magellan June 23 Notes
1061 The Plaintiffs allege that starting on June 21 or June 23, 2006, Roberts and Shtaif unlawfully formed and carried out an
agreement to use secured demand promissory notes from Magellan, to appropriate to themselves money belonging to Magellan
held at Faskens and at the TD Bank. Those funds should have been paid to Midland by virtue of Midland's promissory note
and the terms of the Settlement Agreement dated June 20, 2006.
1062
I have already outlined the pertinent evidence including that on June 20, 2006 Shtaif and Roberts had approved the
Settlement Agreement that provided that Magellan was to pay to Midland all immediately available funds. I have accepted
Greenspoon's uncontradicted evidence 3017-3018 that upon rescission of Midland's Subscription Agreement with Magellan,
Midland was to receive all cash available on June 20. Roberts acknowledged on cross-examination 7738-7740 that had the
interest that had accrued on the Magellan funds in the TD account been paid on June 20, 2006, Midland would have received
that interest.
1063
The evidence is clear that in 2007, Roberts and Shtaif recovered money from Magellan using the secured demand
promissory notes dated June 23, 2006 they had given themselves on June 21, 2006. They did not tell Shnaider and Shyfrin that
they knew there were funds to Magellan's credit at Fasken's and the TD Bank, that they had given themselves the notes, that
they were suing Magellan on those notes and taking other steps to collect on them.
1064 Element 1: Acted in Concert. While Shtaif may have been unaware of the exact details of the procedures and allegations
Roberts would use in the enforcement of the notes, I am satisfied that they agreed in advance to use the notes. The first element
of the unlawful conspiracy test has been met.
1065
Element 2: The Defendants' conduct was unlawful. I have rejected the evidence of Roberts and Shtaif that Magellan
notes formed part of the documentation prepared on June 20, 2006 and that Shnaider approved of them. I have accepted Beach's
evidence that at the Magellan Board meeting on June 20, there was no agreement that Magellan would pay directors' fees or
expenses. They knew the Magellan Board had in effect refused to authorize them when it had decided to table the issue of
payment of expenses and fees.
1066
There is nothing in the Magellan June 20 minutes mentioning that Magellan was giving promissory notes to Roberts,
Shtaif and/or Groag.
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1067
In my view, Shtaif's and Roberts' use of the promissory notes from Magellan for their personal benefit and the means
Roberts used to collect on them were unlawful on the Agribrands test.
1068
Element 3: The Defendants' conduct was directed toward the Plaintiffs. Shtaif and Roberts both knew that under the
Settlement Agreement and Midland's promissory note, Midland was entitled to any money that became available to Magellan
on June 20, 2006.
1069 Element 4: Injury Likely. It was likely that the Defendants' conduct would cause injury to the Plaintiffs, and it did. The
amounts, in the Fasken's trust account of $39,570.66 and in the Magellan TD bank account of $100,482.02, paid to Roberts and
to Shtaif respectively, should have been payable to Midland. Midland suffered damages in those amounts.
1070

Element 5: Injury was caused. The money should have been paid to Midland.

Shtaif and Roberts - Ongoing Deceit Post July 13, 2006
1071 Counsel for the Defendants iterated and reiterated that after May 16, 2006, or May 26, 2006, or June 20, 2006 or July
8, 2006, or at the latest by mid July 2006, the Plaintiffs knew that what Shtaif and Groag and Roberts had told them earlier
about BDW, Magellan and SibinTek was false. They chose to continue in the joint venture despite that knowledge. Their choice
to continue after they knew the truth proves that all of the misrepresentations were inconsequential. Had they been relying on
those misrepresentations, once the true facts were known, they would not have agreed to proceed with the joint venture. The
Plaintiffs should not be able to look to the Defendants for any damages suffered after July 15.
1072
Counsel for the Plaintiffs submitted this Court must have regard to the fact that by the time the Plaintiffs had learned
the truth about BDW and Magellan and SibinTek, Shtaif had already put the $12 million out of the reach of Midland/Koll by
wiring it to Russia and entering into a Safety Deposit Box Agreement giving a third party rights over the notes. Although it
did not know it on June 20, Midland stood to lose $12 million on SibinTek if it rescinded its contract with Koll. By July it
was facing losses of $13,750,000. There were other considerations affecting the Plaintiffs' decision to continue. By July 13, the
purchase of the Reef oil field had been completed. Staif had represented to the Plaintiffs that Reef alone was worth far more
than the $18.5 million Koll had paid for it. By July 13, they were being told that if they stayed in, Midland would be able to
recoup its past losses and profit greatly from Reef. In concluding they should continue in the joint venture, the Plaintiffs relied
on Shtaif's and Roberts' continuing representations that Reef was very valuable, that the investment bankers were saying there
was a huge demand for oil assets in Russia, that they would have a successful IPO, and that post-IPO Koll would have a value
in excess of $600 million.
1073
Shtaif continued to trumpet his own oil expertise and to insist they rely on that expertise. I have accepted Shnaider's
evidence that he thought if Shtaif were to concentrate on finding oil assets and Koll were taken public, they would be able to
recoup their losses. He and Shyfrin were still relying on Shtaif's expertise in oil-related matters.
1074
I find, just as they did at trial, Roberts and Shtaif were downplaying the importance of assets not already purchased,
of 2P reserves not already in inventory. Shtaif gave evidence 3840 that in September 2006 he concluded at the Canaccord
meeting that Canaccord had no issues about raising $100-$150 million. At the time of the meetings with investment bankers in
September, Roberts and Shtaif estimated Koll's post-IPO value at $600-$620 million. I have noted that the CIBC presentation,
Ex. 159/Tab 350, assumed at the IPO Koll would have 2P reserves of 150 million barrels. [In January 2007, Miller and Lents
estimated Reef had 2P reserves of approximately 33,578,000 barrels.]
1075
After January 26, 2007,after the receipt of the Miller and Lents Report, Shtaif advised the Plaintiffs it had indicated
that Reef alone had a value of at least $156 million.
1076
Shtaif's valuation of February 18, 2007 Ex. 411/Tab 415 is also telling. It shows Reef'svalue based on DCF times 2
= $386,820,000 or DCF times 3 = $580,230,000; its reserves at $356,462,000 based on Russian averages and $502,734,000
based on Heritage Oil levels. I have found Roberts and Shtaif were telling Shnaider and Shyfrin that Reef was worth at least

116

$156 million, the bankers were saying Koll would be able to raise $200 million in an IPO in September 2007 and that post IPO
Koll would be worth at least 600 million dollars.
1077 Element 1: The statements of Shtaif and Roberts about what the bankers had said about Magellan's fund raising capability
in May and July and September, 2006 before the Miller and Lents report was received, and after the end of January 2007 when
the Miller and Lents report was received, were false. Later in these Reasons I have set out the basis for my conclusion that in
March of 2007 Reef was worth approximately $30-$40 million dollars.
1078
Element 2: I have found Shtaif and Roberts knew their representations as to value were false. They knew their
representations about what the investment bankers were saying were false, because they knew they were based on assumptions
that Koll owned levels of 2P reserves that it did not own. I find Roberts and Shtaif used values based on already acquired
reserves, knowing that acquisitions had not yet been made and knowing that existing 2P reserves fell well below the reserves
being assumed at IPO by the investment bankers. Their own presentation to the investment bankers assumed much larger 2P
reserves than were known to be present at Reef and Inveskoye. They knew further acquisitions would be necessary before the
IPO. They knew without greater reserves and production, the numbers they were using were false and unsupportable. They
knew further acquisition purchases could not be made unless they had investors to fund them.
1079 They had not acted on discussions with Canaccord in July about pre-IPO financing, nor had they done so after September
2006. They knew exploration and development were needed before Miller and Lents' cash flow projections could be realized.
1080
Elements 3, 4, 5: While by July 2006 the Plaintiffs had concerns about Shtaif's abilities to run a company, they were
still relying on his oil expertise. He was still insisting on that. Shnaider said after the Miller and Lents report was received, he
didn't know what it meant, but since Shtaif and Roberts seemed happy, he congratulated them. I find that but for the ongoing
assurances about the value of Reef, the excitement of the investment bankers and the likely success of the IPO, the Plaintiffs
would not have exercised their discretion and continued to fund Reef as they did up to the aggregate of $50 million.
Unlawful Conduct Conspiracy: Roberts & Shtaif re Koll and Koll's Assets
1081
The Plaintiffs have alleged that Roberts and Shtaif formed and attempted to carry out an agreement to squeeze the
Plaintiffs out of Koll, to transfer Koll's assets to a company controlled by Shtaif and plotted to control Koll and exclude the
other Koll shareholders from interference in its business and exclusion as shareholders.
1082
I have held that as of July 8, 2006 [at the latest], the Defendants agreed that the balance of Midland's $50 million
loan would be paid in increments, and that in addition to Midland's $50 million loan, Shnaider and Shifrin would hold 67.21%
of the equity in Koll.
1083
Roberts initially wrote Groag that he understood why Shnaider and Shyfrin would be upset with Shtaif, questioned
whether they would continue and he would understand if they did not. Yet as time passed, Roberts and Shtaif tried to change the
deal they had made in July. After July 15, 2006, Shtaif plotted with Roberts to unwind the "nasty arrangements" to which he had
freely agreed. After November 2006 at the latest, they schemed to exclude its majority shareholders and ultimatelyto take away
Koll's assets. I have found when on November 3, 2006, Roberts wrote Shtaif: "As long as you control Perm [Reef] and the rest
of the opcos in Russia, you will always have control no matter what the shareholder's agreement says," he was inducing breach
of contract/acting unlawfully under the Agribrands test. When Shtaif wrote Roberts suggesting "allowing" them to convert at
32% for $50 million, he was urging a breach of contract. The terms agreed in July 2006 had not been amended prior to March
2, 2007. Yet Shtaif and Roberts took the position the Plaintiffs were the ones breaching the contract by changing its terms.
On March 1, 2007, Shtaif and Roberts took the position that the Plaintiffs owned no shares in Koll, and that they had total
control of Koll. They planned to take away the Reef asset from Koll. I have found they did not limit their plans or activities to
legal measures [as is evident from Exhibits 481 and 533]. I have accepted Beach's evidence that he did not give his approval
to Roberts and Shtaif's plan or suggest it was legal.
1084
Element 1: Acted in Concert. I have found that from shortly after July 7, 2006, Roberts, Shtaif and initially Groag
planned to reverse the arrangements to which they had agreed. Groag became ill in October and did not participate thereafter.
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1085
Element 2: The conduct was unlawful. Initially, Shtaif, Groag and Roberts were simply trying to renegotiate as they
were entitled to do. However, by November 3, 2006, Roberts' and Shtaif's conduct had crossed into unlawful conduct. They
were claiming that Shnaider and Shyfrin owned no shares in Koll and proposing to eliminate their "interference" in Koll. The
legal bases on which they purported to act were inconsistent and unsupported by outside legal advice. By March 1, 2007, they
had purported to take total control of Koll. Again, they took this position without obtaining outside legal advice. Roberts and
Shtaif were clearly breaching their contract with Shnaider and Shyfrin, acting unlawfully within the Agribrands test.
1086
Elements 3 and 4. Their conspiracy was directed at the Plaintiffs. They should have known injury to the Plaintiffs
was likely.
1087
Element 5. The Defendants' conduct caused injury to the Plaintiffs. Although injury was likely, it appears that the
Plaintiffs were able to avoid injury. The Defendants were ultimately unsuccessful in keeping control of Koll and removing the
Reef and Inveskoye assets from Koll. The Plaintiffs' proactive steps immediately after March 1, 2007 prevented the Defendants
from removing Reef and Inveskoye from Koll as planned.
November 2006 Conspiracy.
1088
The Plaintiffs alleged that Shtaif, Groag and Roberts formed and carried out an agreement to unlawfully keep $1.5
million that was recovered from Poltoranin in November 2006.
1089 While I am satisfied on the evidence that the police seized a second note, 1837673, that Shtaif did not advise Midland
that that had happened, and that Shtaif 3996 applied unilaterally in the name of EuroGas to recover both notes, and if successful
would have appropriated note 1837673 for Euro Gas, he was unsuccessful in so doing. Vinogradov 1582 suggested a joint
application would have been appropriate. It is not clear whether such a joint application would have been successful.
1090 I am not satisfied that Roberts and Shtaif were involved. Had the Plaintiffs proven that note 1837673 would have been
reinstated had Shtaif involved Midland/Trovalion in the application, I would have awarded Midland the value of the note and
reduced the amounts otherwise owing.
Conspiracy to Use Bad Faith Litigation/Extortion
1091 The Plaintiffs also alleged that Bokserman, Shtaif and Roberts are liable for issuing Statements of Claim in bad faith in
2007 in the Ontario Superior Court of Justice in Newmarket, Ontario, against Shnaider, Midland and Koll, making sensational,
scandalous and ultimately unproven allegations against the Plaintiffs, including that the Plaintiffs had paid illegal bribes to
police, threatened and attempted to kidnap Shtaif, arranged for armed men to storm the offices of Reef (May 17, 2007 Statement
of Claim, Ex. 87/Tab 470). They made allegations they knew to be false. The Plaintiffs allege that Bokserman approached
Shnaider, threatened to deliver the Statements of Claim to the media and embarrass him unless he paid the Defendants to settle
this dispute. They allege Roberts and Shtaif delivered them to the media and used them to pressure the Plaintiffs to settle. I have
already mentioned documents in evidence in which they urged each other to use the media to put pressure on the Plaintiffs.
While I find they had a joint plan to do so, on the evidence I am unable to determine, which, if either of Shtaif or Roberts,
provided them to the media. Unlawful conduct must be proven against all of the co-conspirators. While there are numerous
suspicious circumstances I am unable to conclude that unlawful conspiracy has been made out in this regard
Punitive Damages
1092 The Plaintiffs submit that they are entitled to punitive damages against Shtaif, Groag and Roberts. Punitive damages are
available in situations where the conduct of the defendants is so oppressive and heavy-handed that it offends the court's sense
of decency: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) at para 196, [1995] S.C.J. No. 64 (S.C.C.).
1093
The Plaintiffs submit that this is an appropriate case for punitive damages. Shtaif, Groag and Roberts repeatedly and
deliberately misled the Plaintiffs, attempted to squeeze the Plaintiffs out of Koll, and attempted to extort the Plaintiffs through
bad faith litigation and manipulating the media. The Court should penalize their conduct.
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1094

I am not satisified this is an appropriate case for punitive damages.

Counterclaim
1095 Although Roberts and the other Defendants made sensational allegations in their Statement of Defense and Counterclaim
including extortion, conspiracy, conversion, intimidation, forgery, coercion, attempted kidnapping, violent seizure of corporate
assets, bribery of the Russian police, groundless and malicious criminal prosecutions, breach of contract and inducing breach
of contract, and punitive damages, by final argument, they were most strongly pressing their allegations of breach of contract,
inducing breach of contract and malicious criminal prosecution of Shtaif.
1096
Since the facts upon which those causes of action are based are less complex and overlapping, I have not found it
necessary here to skip choronologically from one cause of action to another. In this section, I have dealt with all the Breach of
Contract and Inducing Breach of Contract allegations, then Malicious Prosecution, then conversion.
Breach of Contract and Inducing Breach of Contract
1097 In their Amended Statement of Defence and Counterclaim, Staif, Bokserman and Entin sought $750 million against the
Plaintiffs for Breach of Contract [claiming that after March 1, 2007, the Plaintiffs effectively terminated the Koll joint venture
agreement, misappropriated Koll's corporate opportunities, failed to implement Koll's business plan and took no steps to pursue
the IPO or identify other undervalued oil assets in Russia].
1098
Mr. Stevenson's final written argument contained a submission that on June 20, 2006, Ex. 32/Tab 230, the parties
agreed the Plaintiffs would invest US$50 million/would own 67.21% of Koll and the Defendants would own 32.79% of Koll.
However, immediately after entering into that agreement, Shnaider and Shyfrin became upset with Shtaif because of issues in
the SibinTek transaction. "The Plaintiffs saw an opportunity to dramatically increase their interest in Koll and to unilaterally
rewrite the terms of the underlying joint venture to their own advantage, using the excuse that the $12 million that had been used
to buy the Treasury Notes was at great risk." At the end of June 2006, they refused to advance monies as previously agreed, until
their financial demands had been met. The Plaintiffs unilaterally insisted that Midland would be owed $50 million, Shnaider and
Shyfrin would own 67.21% of the equity in Koll, Midland's $50 million would be advanced only incrementally, Shtaif would
reimburse the Plaintiffs for any losses on the $12 million of Treasury Notes and would repay recovery costs. Since Shtaif and
the others were in a vulnerable position, they had no choice but to capitulate. He referred to Shtaif signing the loan agreement
in the Moscow police station with a gun on the table.
1099
However, in his final oral submissions, Mr. Stevenson said he wanted to make it crystal clear that he agreed the June
20 agreement was validly amended, and that the July agreement had/has force and effect. Under its terms, Midland was lending
a total of US$50 million to Magellan. Shnaider and Shyfrin together held 67.21% of the Koll shares.
1100 Mr. Stevenson urged this Court to find the following facts relevant to the allegations of breach of contract and inducing
breach of contract. On July 27, 2006, the Plaintiffs agreed to a convertible loan. The July agreement was further amended on
September 30, 2006 to provide that in the context of an IPO, if Koll's debt were unacceptable, Shnaider and Shyfrin would find
an acceptable solution. By December 2006, after Koll had added the Invenskoye oil field to its inventory, the Plaintiffs decided
they did not need the Defendants in the joint venture. They repudiated the agreement by failing to appoint officers and directors
of Koll, refused to cooperate in taking Koll public and insisted that when the company went public (a) Midland be repaid its
$50 million loan and (b) at the same time Shnaider and Shyfrin would retain 67.21% of the Koll equity. After Koll obtained a
final report from Miller and Lents on January 26, 2007 [valuing Koll's net present cash flows on Reef P1 oil at $52 million, P2
oil at $67,500,000 and P3 oil at $36,900,000], Shtaif integrated this information into his February 18, 2007 valuation, Ex. 411/
Tab 415 of $386,820,000 to $580,230,000 based on DCF multiples and based on Russian averages $356,462,000 and Heritage
oil equivalents of $502,734,000. In early 2007, they firmed up a plan to raise $50 million pre-IPO and $200 million on the IPO
in September 2007. The company was being valued at $400,000,000 to $600,000,000 post IPO. However, in February 2007,
the Plaintiffs demanded that their debt be repaid at the IPO and that they retain 67.21% in equity without dilution, and that
the Defendants pledge to pay the Plaintiffs an additional $15 million. The Defendants did not agree. At the end of February,
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they were still negotiating. The March 1 letter was not an ultimatum but a proposal subject to further negotiation. There was
nothing in the March 1, 2007 letter ending the contract [even if the Defendants were internally discussing doing so, that was not
communicated to Shnaider and Shyfrin]. Shtaif proposed a meeting in Moscow to discuss the continuation of the relationship.
However, in March 2007, when Shnaider and Shyfrin took control of the Koll subsidiaries [Koaploma and Trovalion], seized its
assets, changed the management of Reef, excluded its minority shareholders, unlawfully removed Shtaif as managing director
and maliciously accused Staif of criminal fraud, they were not just changing the management, but were effectively terminating
the joint venture [failing to implement Koll's business plan and IPO and misappropriating Koll's business opportunities].
1101 Roberts 7806 took a different legal position, submitting that the Plaintiffs repudiated the contract at the end of February
2007 by insisting that Midland's loan be paid out of the closing proceeds of the IPO and that they retain 67.21% of Koll's equity
and that they be compensated by an additional $15 million. Roberts submitted the demand for the additional $15 million was
another police house stick up, another attempt to put a gun to their heads. Shtaif, Groag and Roberts refused to agree 6548. They
would not give in again to another extortive attempt to take another $15 million from their side 7807. Roberts gave evidence
7858-7859 that the Defendants accepted the Plaintiffs' repudiation. They instructed Beach to write the letter of March 1, 2007.
Roberts submitted in closing that Beach's March 1 letter did clearly set out that the Defendants were no longer prepared to
continue in the original agreement and were effectively accepting the Plaintiffs' repudiation. "I don't know how you can interpret
Mr. Beach's words on the face of the letter as anything but we are no longer prepared to continue in this relationship as it
currently sits. That's the position we took at the meeting."
Summary Of My Factual Findings Relevant To The Breach of Contract
1102
Once the Plaintiffs learned the full details about SibinTek fiasco [misrepresented by Shtaif before and at the June 20
meetings], the Plaintiffs would have arguably been entitled to rescind the June 20, 2006 agreement. They reasonably requested
to renegotiate, given Shtaif's fraudulent misrepresentations about SibinTek prior to June 20, 2006, and given that they had only
discovered the truth after the June 20 meeting. In early July, Roberts and Groag sympathized with the Plaintiffs' position.
1103
I have rejected Shtaif's evidence about being forced to sign the loan agreement in the police station. I have rejected
Roberts' submission that the Plaintiffs "unilaterally" amended the agreement. Ex. 50/Tab 277 is Shtaif's confirmation of revised
terms, loan and share interest. Groag agreed to them: Ex. 51/Tab 283. On July 10, 2006 in Ex. 52A/Tab 290, Roberts did not take
the position then the new terms were invalid, although he knew about them. He wrote to Groag that Alex's and Eduard's money
was coming in as debt with a large equity sweetener (about two thirds of the issued shares, a loan and plus equity sweetener).
1104
That is not to say that Shtaif, Groag and Roberts were happy with the revised terms. They soon sought to unwind the
"nasty arrangements." Roberts email sent July 11, 2006: Ex. 366/Tab 294.
1105 As noted above, counsel for the Defendants submitted that the joint venture agreement was amended on July 27, 2006
when the Plaintiffs agreed to a convertible loan and further amended on September 30, 2006 when they agreed if Koll's debt
was not acceptable in the context of an IPO, they would find an acceptable solution.
1106
I have found that the July Agreement was not amended on July 27, 2006. Although Shyfrin proposed a convertible
loan Ex. 71/Tab 326, it was to be in Shnaider's/Shyfrin's/ Midland's discretion. In any event, I have accepted Shyfrin's evidence
that Shtaif did not accept that proposal.
1107 The July Agreement included a term that Shtaif would transfer Koll operations from Euro Gas to an entity responsible
to all of the Koll shareholders, and would personally pay the $518,545.53 recovery fee Midland had paid to Leonov to assist
in recovering the SibinTek Treasury Notes. I have accepted Shnaider's evidence that he had given instructions to Marechal to
prepare a shareholders' agreement. I have accepted Shnaider and Shyfrin's evidence that once Shtaif kept his promises, 32.79%
of the Koll shares would have been formally issued to the Defendants. Shtaif did not transfer Euro Gas to Koll or pay the
recovery fee as he promised. The formal transfer of shares was reasonably deferred pending Shtaif's fulfillment of his promises.
In any event, the Plaintiffs are not taking the position that the Defendants do not own 32.79% of the Koll shares.
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1108 The Defendants became increasingly strident. They claimed that the Plaintiffs were acting unfairly in refusing to amend
the July Agreement and refusing to accede to a shareholders agreement containing provisions to their liking.
1109 By November of 2006, I have found Roberts and Shtaif were conspiring unlawfully to gain control of Koll and exclude
Shnaider and Shyfrin. Roberts was advising Shtaif it did not matter what the shareholders agreement said, so long as Shtaif
controlled the opcos. Shtaif was telling Roberts Ex. 621/Tab 381: "Nothing can be done with our production company in Russia
without my approval so I am in no hurry to change anything..." [e.g., transferring Euro Gas' control over the operation of Reef].
Roberts was already suggesting that Shnaider and Shyfrin did not own any equity in Koll.
1110
After Shtaif made excuses and dragged his feet in making that transfer, and Midland proposed to incorporate a new
company, Petroleum Management, to take over management of Koll's assets. Shtaif refused to cooperate. In November of
2006 Shnaider, Shyfrin and Shtaif again agreed to formally implement the June 20, 2006 decisions once management had been
transferred to Petroleum Management. Shnaider and Shyfrin reasonably requested that limits be placed on Shtaif's powers as
General Manager of Petroleum Management. Shtaif insisted that unlimited powers were his right.
1111
I have found that neither Shnaider nor Shyfrin wanted to stand in the way of a successful IPO. As Koll shareholders
they stood to benefit from its success. I accept Shnaider's evidence that if debt would have prevented a successful IPO, he would
have found a solution.
1112
There was no evidence from any investment banker that a $50 million loan would necessarily have been a problem
for Koll on the IPO. I have already referred to Maybank's evidence that he could not recall having had a discussion with Shtaif
and Roberts at the September meeting about debt being a problem. Maybank told Roberts companies often go public with debt
on their books.
1113 In any event, I have found the Plaintiffs were not insisting that Midland's debt be paid before or out of the IPO. I have
accepted Shnaider's and Shyfrin's evidence that they did not take that position. As Shnaider pointed out, the loan agreement
contained a three-year term. Koll was not required to repay Midland's loan until July 7, 2009.
1114 I have rejected Roberts' and Shtaif's evidence that the Plaintiffs were insisting upon keeping 67.21% of the shares and
repayment of the loan out of the IPO and a pledge to pay an additional $15 million.
1115
I have found that on February 25, 2007, Shnaider did make an offer to Shtaif to forgive Midland's $50 million loan in
exchange for a pledge to pay $15 million in the future. Shnaider reasonably viewed this as six of one, a half dozen of the other.
As the result of forgiveness of Midland's $50 million loan, Koll would benefit by $50 million. The Defendants as owners of
32.79% of the Koll shares would benefit by about $16.395 million.
1116
I have found Shtaif accepted Shnaider's February 25, 2007 offer, then reneged the next day. Given the tenor of the
communications immediately preceding March 1, it was reasonable in my view for both Shyfrin and Shnaider to insist upon
being personally present at the March 1, 2007 shareholders' meeting. Nothing they did constituted a repudiation of the contract.
1117
On March 1, 2007, as I have already found, the Defendants purported to accept Shnaider's and Shyfrin's repudiation
of the contract and claimed to own 100% of Koll.
1118
I have found based on the draft minutes, Ex. 405, that Shtaif, Roberts, Groag and Bokserman did purport to accept
what they characterized as Shnaider's and Shyfrin's repudiation of the contract. They took the position that Shyfrin and Shnaider
owned no shares in Koll, owed Midland the amount it had advanced to Koll and they were in total control of Koll.
1119
On March 1, 2007, the Defendants forwarded a letter to the Plaintiffs purporting to give them a choice between two
alternatives, neither of which remotely resembled the terms of the ongoing contract.
1120 I have held the Plaintiffs by their actions had not repudiated the contract. If they had, the Defendants could have elected
to treat the contract as continuing in force and sued for damages for past or future breaches. That is not what they purported to
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do. Roberts said that they "accepted the repudiation." As the draft March 1 minutes demonstrate, they purported to own all the
Koll shares and to be totally in control of Koll and Koll's assets. [When an innocent party elects to accept the repudiation of a
contract, the contract is terminated. Each party is discharged from future obligations. Place Concorde East Ltd. Partnership v.
Shelter Corp. of Canada Ltd. (2006), 270 D.L.R. (4th) 181 (Ont. C.A.) at paras 49-50, [2006] O.J. No. 1964 (Ont. C.A.).]
1121

Mr. Stevenson submitted the Defendants did not repudiate the contract by writing the March 1 letter.

1122 I do not have to decide whether the Defendants repudiated the contract by writing the letter. After receiving it, although
they might have been entitled to do so based on its contents, the Plaintiffs did not take the position that the Defendants had
repudiated the contract. The contract continued in force.
1123
Did the Plaintiffs repudiate the contract by taking control of the Koll subsidiaries, seizing its assets, excluding its
minority shareholders, unlawfully removing Shtaif as its managing director, maliciously accusing Shtaif of criminal fraud,
effectively terminating the joint venture?
1124
I have found the Plaintiffs did not storm Reef. They did not violently or illegally seize Koll's assets. They did not
breach the contract by changing the management of Reef from Euro Gas to Midland Capital Management. [They did engineer a
change in management from Euro Gas to Midland Management so that the management of Reef would be accountable to all the
shareholders of Koll, just as Shtaif had promised to do from the outset.] The Plaintiffs implemented the change in management
that had always been intended. The contract continued.
1125
The Plaintiffs did not deprive the Defendants of their interests in Reef or in Koll: Reef continued to be owned by
Koaploma, which in turn was owned by Koll. The shareholding of Koll did not change. The Defendants continued to own
32.79% of the Koll shares.
1126 Although the Plaintiffs were not aware of the content of Shtaif's and Roberts' correspondence at the time (Ex. 481 and
Ex. 414), it is now clear Shtaif and Roberts did plot to take the Reef assets away from Koll. I recognize that in Ex. 414, after he
wrote "I propose we proceed with our planned action to take the company away," Shtaif suggested he would not do anything
illegal. However, Ex. 433/Tab 547, his March 6, 2007 letter to Kachkar reflects that he was actively attempting to move the
Reef asset to Euro Gas and to give subsequent lenders priority over Midland's loan. I have found he had not obtained an opinion
from Beach, the outside lawyer who had been providing advice. Roberts wrote Beach on March 5, Ex. 481/Tab 456, informing
him they were going to move the Koll subsidiary that owned Reef to a company controlled by Shtaif, to move its shares out of
reach of Shnaider and Shyfrin. He confirmed Beach did not advise him to do so.
1127 The Plaintiffs proposed an orderly disposition of the Reef asset. On March 23, 2007 Shnaider wrote Ex. 86A/Tab 463 to
Zolty asking him to wind up Koll. The property would have been turned over to a liquidator for sale under the court's auspices.
The Defendants refused to cooperate. They submitted liquidation would have been inappropriate.
1128
As to Mr. Stevenson's submission that in early 2007, the Miller and Lents information was integrated into Shtaif's
February 18, 2007 valuation, Ex. 411/Tab 15, I have found Shtaif's "valuation" was far from "accurate." Miller and Lents had
not valued Reef. In their report, Miller and Lents had warned that it would be incorrect to do what Shtaif did: add 1P, 2P and
3P reserves to arrive at a "valuation" of $156.4 million. Moreover, Shtaif compounded the error by applying multiples to that
total. My conclusions are based on the evidence of Schaeffer, Soriano and Cline, and are set out in the Damages section of
these Reasons.
1129 Maybank's evidence was that Canaccord had not valued Koll before March 8, 2007 (and it did not do so thereafter.) While
Roberts kept referring to a post money/post-IPO valuation of $600 million, there was no evidence to support such a valuation.
1130
Similarly, I have concluded that in February 2007, an IPO in which Koll could have raised $200 million was not
imminent. It would not have occurred in September 2007 or at any time before the onset of the worldwide financial downturn
in 2008.
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1131
The September 2006 Canaccord presentation reflected uncertainty about the timing of Koll's IPO. I do not accept
Roberts' and Shtaif's assertions that the investment bankers could and would have proceeded to raise at least $200 million based
only on Koll's ownership of Reef and Inverskoye, the Miller and Lents Report or their faith in Koll management's ability to
execute, or a combination of the three.
1132
As the documents presented to the investment bankers showed, acquisitions were anticipated before an IPO to bring
2P reserves and production levels well above the level of 2P reserves and production possible from Reef and Invenskoye alone.
Soriano 8522. After acquisition, additional capital would have been needed to explore and develop the acquired properties into
producing oil wells. Without working capital in excess of $50 million, Koll could not make more acquisitions, do exploration
to expand its production or even to meet the requirements of maintaining its licenses for Reef.
1133
Without a pre-IPO or further private investment, Koll would not have had the funds to pursue the further acquisitions
needed before a September 2007 IPO could occur. If it had not had funding, the IPO would either have been delayed or the
target amounts to be raised would have necessarily been revised downwards. I reject the Defendants' submission that acquisition
funds would have been readily raised to acquire and develop additional properties.
1134
[The March 1 2007 minute contains the following: "Mr Roberts advised the meeting that Cannaccord...had advised
going public on AIM with a very small public float to simply get public."]
1135 Shnaider did not believe that Koll would have been ready to go public in September 2007. Koll had only acquired Reef
and Invenskoye. Shnaider had understood that they would have needed a valuation of $ 600 million dollars in order to raise
$200 million. They were very far away from that sort of valuation.
1136

I have accepted Soriano's analysis 8308 about the timing of Koll's IPO.

1137
Nor would Koll have raised $50 million on a pre-IPO in early 2007. In the summer of 2006, Koll had not pursued a
pre-IPO. In September, Canaccord had cautioned Koll not to do a pre-IPO unless it was desperate. No pre-IPO raise had been
pursued between September 2006 and March 2007.
1138
I note that the Defendants were unable to raise enough funding to pay the Midland loan [advanced largely for actual
acquisition and operating expenses], let alone raise financing for further acquisitions that would have been necessary before any
IPO raising the amounts Roberts and Shtaif were projecting to be raised ($150-$200 million) could occur. Fulfilling the Koll
business plan required funding that Koll did not have and I have found was unlikely to raise.
1139
I have found the Plaintiffs did not breach their contract with Koll or the Defendants after March 1 2007. I have
accepted Shnaider's evidence that management did all it could to preserve the value of the Reef and Invenskoye assets, given
the funding available. However, it was not possible to fully pursue Koll's business plan or to pursue its IPO in the absence of
further acquisitions, ownership of further reserves and greatly improved production.
1140
I have found Koll did not breach Roberts' and Shtaif's employment contracts. The details of the contracts relied upon
are set out below in the section of these Reasons on Breach of Contract & Inducing Breach of Contract.
1141

In summary, on the facts as found, the Defendants' counterclaim based on breach of contract must fail.

Inducing Breach of Contract
1142 The Defendants have alleged that Koll breached its employment contracts with them and the Plaintiffs induced Koll to
breach their employment and option agreements. Since I have held that the Plaintiffs did not purport to terminate the contract in
March of 2007, it continued. If the Defendants had valid employment contracts with Koll, they continued until they were validly
terminated. Thus, although on the facts alleged by Roberts [i.e., repudiation by the Plaintiffs and acceptance of the repudiation
by the Defendants, there could have been no liability for inducing breach of contract on or after March 1 on the facts as found],
on the facts as I have found them, the Defendants Shtaif, Roberts and Koll would have a cause of action for Koll's breach of
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their employment contracts and against Shnaider and Shyfrin for inducing breach of contract after March 1, 2007 only if they
could prove the Plaintiffs caused Koll to breach its contracts with them.
The Elements of an Action for Inducing Breach of Contract.
1143 In order to establish that the Plaintiffs are liable for inducing breach of contract, the Defendants must prove (1) A valid
enforceable contract existed; (2) the Plaintiffs knew of the existence of the contract; (3) the Plaintiffs committed an intentional
act to cause a breach of that contract; and (4) the Defendants suffered damages as a result. Burns v. Sohi, [2012] O.J. No. 2922
(Ont. S.C.J.) at para 206, at p. 37; Cheetham v. Barton, 1990 CarswellOnt 2975 (Ont. Dist. Ct.) at pgs. 8-9; Truckers Garage
Inc. v. Krell [1993 CarswellOnt 875 (Ont. C.A.)], 1993 CanLII 1138 at pg. 18.
1144
Element 1: Valid Enforceable Contracts. The Defendants relied on three employment agreements: Roberts', Ex. 641;
Groag's, Ex. 408; and Shtaif's, Ex. 407. All three were signed by Shtaif on or about March 1, 2007 at the Koll shareholders
meeting that Shnaider and Shyfrin did not attend. They were never approved by the Koll Board. The Plaintiffs cannot be liable
for inducing breaches of written contracts that they were not aware existed.
1145

Although I accept that the written employment contracts are not enforceable per se, that is not the end of the matter.

1146
Shtaif. It appears from Ex. 32/Tab 230 the Koll minutes, that the Koll Board agreed on June 20, 2006 that Shtaif's
salary as CEO would be net $600,000 per year. His bonus was to be decided. It was agreed the President and CEO would have a
five year commitment (I do not accept Shnaider's evidence that the duration of Shtaif's term was not discussed.) Shtaif said the
Plaintiffs precluded him from performing his duties after March 1, 2007. The question to be decided is, assuming that Shtaif's
conduct should not be deemed to be resignation and assuming that both Roberts and Shtaif should be treated as if they were
terminated in March 2007, to what pay in lieu of reasonable notice would they have been entitled?
1147 Roberts. Roberts was to be Executive Director with an annual net salary of $80,000 plus $80,000 for additional work.
The minutes do not mention a bonus or guaranteed employment period for Roberts. Roberts gave evidence that in July 2006,
"everyone" agreed that he would become a full-time employee of Koll in about March 2007 to handle corporate finance and
assume the administrative duties of the CEO. He said by February 2007, they had agreed he would be paid $350,000 per year
and would receive 30% of the option pool. His title was to be Vice President and Legal Counsel to Koll (Ex. 641). He said there
was an agreement that in the event of his termination, no mitigation on his part would be necessary.
1148
While I accept that it had been anticipated that Roberts would become a full-time employee of Koll commencing on
March 1, 2007, I do not accept his evidence it had been agreed that his salary would be $350,000 per year and that his bonus
and option entitlements had been specified. Roberts never took up employment as Vice President of Koll on March 1, 2007.
By March 1, 2007, he was taking the position that the Plaintiffs had repudiated the contract and the Defendants had accepted
the repudiation.
1149
Roberts gave evidence that the actions of the Plaintiffs have rendered him [and Shtaif] permanently unemployable.
Because of the malicious and unfounded criminal allegations against Shtaif, he and Shtaif cannot work in oil and gas, the
position for which Shtaif is best suited and in which he would be able to earn the greatest remuneration.
1150
Roberts provided no evidence about his income prior to 2007. Similarly, while he testified at length about the alleged
impact of the Plaintiffs' conduct on his ability to work as a lawyer and as a businessman, he provided no evidence about the
income generated by his practice. He has provided limited financial information and nothing before 2007, when his ability to
work was allegedly destroyed.
The Law
1151
Generally the usual rules regarding termination of employment would apply: no payment in lieu of notice would be
required if Koll had just cause to dismiss Shtaif and Roberts. Although I have found the written contracts are unenforceable,
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their terms are arguably relevant because Roberts and Shtaif approved their terms Ex. 407. They provide their employment
could be terminated for cause including Breach of Fiduciary Duty.
1152
In the absence of just cause, payment in lieu of reasonable notice would be determined with reference to the usual
factors, including age, service, length of the employment, the responsibilities of the position, etc. Bardal v. Globe & Mail Ltd.
(1960), 24 D.L.R. (2d) 140 (Ont. H.C.) at para 21, [1960] O.J. No. 149 (Ont. H.C.).
1153 I have found here Koll did not wrongfully dismiss them. I have found Shtaif and Roberts were dismissed with cause. I
have found they breached their fiduciary duty to Koll to act in its best interests. I have found that in March 2007 they had been
plotting to remove Koll's primary assets, the Reef and Invenskoye oil fields, from Koll.
1154
Since Koll did not breach its contract with either of Shtaif or Roberts, Shnaider and Shyfrin cannot be said to have
induced a breach of contract.
Malicious Criminal Prosecution Against Shtaif
1155 The Defendants alleged that on April 17, 2007, the Plaintiffs suddenly took the position that Shtaif should be jailed in
Russia as a co-conspirator with Poltoranin in the loss of four SibinTek Treasury Notes worth US$6.6 million. They filed a series
of spurious criminal applications and statements against Shtaif, making it necessary for Shtaif and his family to flee Russia,
forcing Shtaif to abandon his earning his livelihood and pursuing his business venture in Russia.
1156
Again, the resolution of this issue depends largely on factual determinations. I have rejected Shtaif's allegation that
Midland maliciously prosecuted him criminally in Russia in order to put pressure on him not to pursue this lawsuit in Canada
or for any other purpose.
1157 I have accepted the evidence of Shnaider, Shyfrin, Vinogradov and Ganus that they all had an honest belief that Shtaif
had been involved in criminal activity with Poltoranin in connection with the SibinTek notes. I have outlined what I consider to
be suspicious circumstances surrounding the disappearance of the Treasury Notes. I have found in all the circumstances it was
reasonable for Midland to seek to clarify what had happened to the missing notes.
1158
I have found that Shtaif was initially named as victim in the criminal and civil proceedings in Russia in July 2006
because, as Vinogradov explained, Euro Gas had purchased the Treasury Notes and put them in the name of Euro Gas. In July of
2006, the urgency of stopping Poltaranin from immediately cashing the notes made complicated explanations about the complex
circumstances surrounding the true ownership of the notes and their linkage to the SibinTek purchase documents impractical.
Nor was there enough time to fully explain Midland's entitlement to receive the proceeds from the notes under the Settlement
Agreement and Midland's promissory note dated June 20, 2006.
1159
I do not accept the Defendants' submission that once the police had conducted their investigation and decided that
charges were warranted, the Plaintiffs could have directed the Russian police to withdraw the charges. Vinogradov gave evidence
in cross-examination 2146 that the State brings charges. When he was asked whether he would write a letter withdrawing his
accusation, he said 2145 it was "not possible according to Russian legislation."
1160

Therefore the counterclaim based on Malicious Criminal Prosecution is dismissed.

Additional Cause Of Action Pleaded In The Counterclaim: Conversion
1161
The tort of conversion involves the wrongful taking of the property of another when there is "an intentional exercise
of control over a chattel which seriously impedes the right of the true owner to control it:" Shibamoto & Co. v. Western Fish
Producers Inc. (Trustee of), [1991] F.C.J. No. 243 (Fed. T.D.), at 26, aff'd [1992] F.C.J. No. 480 (Fed. C.A.).
1162
The Plaintiffs could only be liable to the Defendants in conversion if this Court had concluded that the Defendants
were the true owners of Reef, to the exclusion of Shnaider and Shyfrin or Koll or Koaploma. On the evidence, Koaploma was
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the owner of Reef. Koll, in turn, was the owner of Koaploma. The shareholders of Koll as a whole were therefore the beneficial
owners of Reef.
1163

Therefore, the counterclaim based on conversion must be dismissed.

Damages
The Main Action
Damages Assessment General Observations
1164
As outlined earlier in these Reasons, the Plaintiffs have simply claimed return of the $46,105,879.43 Midland loaned
to Koll and interest plus punitive damages.
1165 In this trial there was no challenge to the Plaintiffs' accounting of the amounts Midland loaned to Koll. Midland losses
to date without interest are $46,105,879.43. Midland is clearly entitled to judgment on its loan to Koll for $46,105,879.43 plus
interest at Libor +2% to the date of judgment.
1166
The Plaintiffs claim that they suffered damages of $46,105,879.43 plus interest, as a result of the fraudulent
misrepresentations and breaches of fiduciary duty of Shtaif, Groag, De Freitas, Roberts and Bokserman. They claim the same
amount for conspiracy against various combinations of Defendants including Boock, Shtaif and De Freitas.
1167 They also claim judgment of $39,570.66 with interest from March 2007 against Roberts and $100,482.02 with interest
from May 14, 2007 against Shtaif, the amounts they received enforcing unauthorized Magellan promissory notes dated June
23, 2006.
1168

They also claim punitive damages.

1169
I accept the submission of counsel for the Defendants that the damages payable, if any, by each Defendant to each
Plaintiff, must be individually dealt with.
Entin
1170

None of the Plaintiffs has established any liability under any head against Entin.

Bokserman
1171
I have found Bokserman misrepresented to Shnaider at the initial meeting that BDW was a sophisticated Bay St.
investor. He knew that was false. He intended Shnaider to rely on his misrepresentation. Shnaider relied on it. When the
Midland subscription agreement was rescinded, Midland's shortfall included the $1.5 million that had been paid to Bokserman.
Bokserman was not involved in other misrepresentations, breaches of fiduciary duty or conspiracies targeted at the Plaintiffs.
In all the circumstances, I assess Midland's damages against Bokserman at $1.5 million.
Boock
1172
The Plaintiffs have established liability against Boock for unlawfully conspiring first with De Freitas and then with
De Freitas and Shtaif to induce Midland to invest. I have found that his March 28 letter was deceitful and that he unlawfully
conspired with De Freitas and Shtaif to cause Midland to pay its $50 million. Damage to Midland was likely. Damage resulted
from Boock's false misrepresentations and unlawful actions.
1173 But for Boock's actions and participation in the unlawful conspiracies, the Plaintiffs would not have found it necessary
to seek to rescind the contract with Magellan on June 20, 2006, at a time when Magellan had already disbursed $13,670,000
of the $50 million Midland had advanced.
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1174 I have no doubt that Boock's fraud caused Midland damages in the amount of ($13,670,000 - $5.4 million [the amount
Midland recovered from the SibinTek notes in July 2006] = $8,270,000.
Damages Payable To Plaintiffs By De Freitas
1175
I have found De Freitas liable for unlawful conspiracy with Boock from November 2005 to January 2006, and with
Boock and Shtaif from January 2006 to May 25, 2006, inducing Midland to invest, then pay up, then to pay their $50 million. His
participation in the unlawful conspiracies and his deceit on April 28 caused Midland to invest and keep investing in Magellan.
Damages to Midland were likely and Midland suffered damages.
1176
I have found he breached his fiduciary duty to Magellan on February 19, 2006 and April 28, 2006 when he failed to
disclose Howard's true identity and background, his knowledge that Magellan and BDW were sham companies, his knowledge
of the illegal issuance of 4 million free trading shares, his knowledge that BDW would not pay $70 million. Damage to Midland
was likely and damage resulted. Had he not breached his fiduciary duty and had he disclosed the material information he was
required to disclose, Magellan would not have continued to deal with Howard and BDW. Rescission of Midland's contract
would have been unnecessary and Midland would have suffered no loss.
1177
De Freitas resigned on May 25 from the Magellan Board. By May 25, 2006, Midland had lost $8,270,000 net as
a result of its investment in Magellan. Therefore I assess damages against De Freitas in favour of Midland in the amount of
$8,270,000 net.
Midland's Damages Against Roberts
1178
I have found Roberts breached his fiduciary duty to disclose material information to the Magellan Board on February
19, 2006 that Howard was Boock and that he had a criminal record. Had Roberts done so, the rescission of Midland's contract
would have been unnecessary and Midland would not have suffered a direct resulting loss of $8,270,000 net. While Roberts'
and Shtaif's and De Freitas' fiduciary duty was to Magellan, on the unusual facts here their breaches of their duties to Magellan
caused Midland's damages of $8,270,000.
1179 Apart from his breach of fiduciary duty to Magellan, I have found Roberts' letter on May 16, 2006 to Shnaider, Shyfrin
and Midland about the excitement of the investment bankers and Magellan's ability to raise funds $300-$500 million was false
and he knew it was false. They relied on it, agreed to continue in the joint venture and suffered damages as a result. I am satisfied
on the evidence that Shnaider relied on Roberts' representations on May 16 in believing at least $150 million would be raised
on an IPO and Magellan would have no difficulty replacing BDW's $70 million. Roberts caused damages to Midland by June
20, 2006 of $8,2700,00.
1180
After June 20, 2006, I have found Roberts unlawfully conspired with Shtaif to keep Midland from leaving the joint
venture by overstating the value of Koll and Reef, the information he said he had received from the investment bankers and Koll's
prospects on the IPO. I have found after July 15, Roberts deliberately overstated the value of Reef. He knew his statements were
false. The Plaintiffs relied on them and suffered damages between June 20 and the date of trial: $37,835,879.34 plus interest. His
actions that I have characterized as participation in an unlawful conspiracy with Shtaif that caused Midland to continue in the
joint venturefrom May 2006 through and after July 15. Roberts made repeated false statements to Shyfrin, Shnaider and Midland
that caused them to keep investing in Magellan and Koll. Roberts caused Midland damages/losses totalling $46,105,879.43
plus interest.
1181
His actions that I have characterized as breaches of his fiduciary duty to Magellan, then Koll, would have supported
actions by Magellan and Koll against him.
1182
While I have found he unlawfully conspired with Shtaif to take away Koll's assets, the Plaintiffs' actions in changing
the management prevented the Plaintiffs from suffering damages for his participation in that conspiracy.
Midland's Damages Against Shtaif
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1183
I have held Shtaif liable for deceit and unlawful conspiracy causing Midland first to agree to invest in Magellan, then
to advance $50 million to Magellan, then to keep its $50 million in Magellan to June 20, 2006. The cumulative effect of these
actions was that Midland lost $8,270,000 up to June 20, 2016.
1184 I have found after July 2006, Shtaif's and Roberts' deceit and unlawful conspiracy caused Midland to continue making
advances on its loan to Koll. But for Shtaif's deceit and conspiracy with Roberts, the Plaintiffs would not have continued to
invest in Magellan, then Koll, up to an aggregate of $50 million. By March of 2007, the only way to mitigate its losses was to
keep Reef going, and sell it at the highest possible price.
1185 After March 2007, the Plaintiffs continued to accept what Roberts and Shtaif had told them and believed Koll was worth
more than the amounts they had invested. In late 2007 they decided to sell Reef. In September 2008, G Quest initially offered
$58.5 million. While it was much less than Shtaif and Roberts had been representing Reef to be worth, the sale price nevertheless
would have been sufficient to cover Midland's loans. It was only after G Quest did not close and other much lower offers were
submitted, that Midland learned Reef was worth less than the costs that had been incurred to purchase and maintain it.
1186

Midland is entitled to recover the balance of the $46,105,879.43 plus interest from March 1, 2006 against Shtaif.

1187
I have carefully considered the submission of all the Defendants that all of the pre- June 20 misrepresentations were
known to be false after July 15 and that the Plaintiffs continued in the joint venture because they thought the business plan was
a good one. Had I accepted that submission, Midland's damages against Shtaif would have been the same as those caused by
Boock and De Freitas. Without further misrepresentations by Roberts and Shtaif after July 15, 2006, about the value of Reef,
and the views of the investment bankers, and Koll's prospects on the IPO, I would have seriously questioned the Plaintiffs'
assertion that Midland was justified in continuing to inject into Koll the balance of the $50 million, in order to mitigate their
earlier damages.
1188
Should a higher court find that I should have accepted this submission, I note that by July 15, Midland had advanced
a further $18.5 million to purchase Reef. By December 2006 it had advanced another $9.5 million to purchase Invenskoye. As
at March 1, 2007, $41,900,000 had been expended on Koll.
The Plaintiffs' Failure To Mitigate
1189

The Defendants submitted the Plaintiffs failed to mitigate.

1190 In July of 2006, and repeatedly thereafter, the Defendants submitted they offered to buy Reef for the amount of Midland's
outstanding loan plus interest. They made other buyout proposals on July 26, 2006, August 6, 2006 and November 11, 2006.
Had Midland accepted any of those offers, it would have suffered no loss. However, I have found Shtaif's representation that
he had the funds to buy Reef in July 2006 and on the other dates specified, was false.
1191 The Defendants submitted that the Plaintiffs prevented the repayment of Midland's loan by taking over Koll in March
2007, running it into the ground, failing to invest in its development and to keep its licenses current. Then they sold Reef at a
gross undervalue. I do not accept that submission.
1192
Midland continued to fund Reef up to the $50 million limit. It had no contractual obligation to provide more than
$50 million.
1193
I have accepted the evidence that from the time it was purchased in May of 2006, Reef was cash flow negative. $50
million were insufficient to make further acquisitions to develop Reef and Invenskoye and maintain its licenses. In short, $50
million were insufficient to operate and develop Reef according to Koll's business plan. I have found that the Plaintiffs acted
reasonably in allocating the funds for Reef that they did.
1194 The Plaintiffs did not fail to mitigate in the marketing and sale of Reef. It was offered for sale over a lengthy period. G
Quest, a potential buyer, failed to close after doing due diligence. SK Join offered to buy Reef and Invenskoye (all the shares of
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Trovalion and Koaplama). Koll offered to sell them to the Defendants at the price SK Join had offered. Only after the Defendants
declined that offer, did the Plaintiffs accept SK Join's offer. I have found the sale to SK Join was an arm's length sale.
Damages re the Counterclaim
Damages for Breach of Contract
1195
On the facts as I have found them, the Plaintiffs did not breach their contract with the Defendants and the Defendants
are not entitled to any damages for breach of contract on the counterclaim.
1196
Given my liability findings, ironically, had Roberts been successful on the liability allegations that he made, and
had I found that the Plaintiffs repudiated the contract and the Defendants accepted the repudiation, there would have been no
possibility of continuing damages for breach of contract or inducing breach of contract after March 1, 2007. Their damages
would have been limited to damages suffered prior to March 2007.
1197 Had I found as a fact that the Plaintiffs had repudiated the contract by their actions by March 1, 2006 as alleged by the
Defendants, I would have assessed the damages as of March 1, 2006. On March 1, 2007 they knew that the contract was at an end,
their damages had crystallized and their duty to mitigate damages had arisen. Any obligations of the Plaintiffs under the contract
would have ended on the date of acceptance of the repudiation. The Plaintiffs and Koll would have had no further contractual
obligation to further Koll's business plan or its IPO, or to honour employment contracts with Shtaif, Roberts or Groag.
1198
On the facts as I have found them, the Plaintiffs did not breach the contracts or induce a breach of contract before
March 1, 2007. The contracts continued in force.
1199
Had the Defendants other than Roberts established that after March 1, 2007, the Plaintiffs breached the contracts by
seizing Reef and failing to implement Koll's business plan, at what amounts would the damages have been assessed? I shall set
out my conclusions here on the quantum of damages I would have assessed had the Defendants other than Roberts established
that after March 1, 2007, the Plaintiffs breached the contract by seizing Reef and failing to implement Koll's business plan, in
the hope of being of assistance should a higher court disagree with my liability findings in the Counterclaim.
1200
On that scenario, I would have assessed damages as of March 2007, the date of the breach of contract alleged by
the Defendants.
1201 There is a strong presumption in favour of the assessment of damages for breach of contract as of the date of the breach.
Kipfinch Developments Ltd. v. Westwood Mall (Mississauga) Ltd., [2008] O.J. No. 3373 (Ont. S.C.J.) at para 163, var'd on other
grounds [2010] O.J. No. 211 (Ont. C.A.); Kinbauri Gold Corp. v. IAMGOLD International African Mining Gold Corp., [2004]
O.J. No. 4568 (Ont. C.A.) at para 65 (CA) ("Kinbauri #2")
1202 Damages for breach of contract and inducing breach of contract are normally measured by the value of the performance
of the contract by the defaulting party. Kinbauri Gold Corp. v. IAMGOLD International African Mining Gold Corp., [2002]
O.J. No. 5028 (Ont. S.C.J.) at para 59 ["Kinbauri #1"], aff'd [2004] O.J. No. 4568 (Ont. C.A.) The object of compensatory
damages is to place the innocent injured party, insofar as it can be done by money, in the same position as if the contract had
been performed. Baud Corp., N.V. v. Brook (1978), [1979] 1 S.C.R. 633 (S.C.C.), at 9; Kinbauri #1, supra at para 59.
Contract — Loss Of An Opportunity
1203 I have considered the submission of the Defendants that this is a case where Shtaif and others have lost their opportunity
to implement either the Koll or Noven business plan as a result of the breach of contract by Shnaider and others. Mason Homes
Ltd. v. Oshawa Group Ltd., 2003 CarswellOnt 3728, 12 R.P.R. (4th) 201 (Stinson J.) at paras. 254-58.
1204

In Mason Homes Ltd. Stinson J.wrote at para 256-257:
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Loss of opportunity occurs in situations where a contract is breached and one party is deprived of the opportunity to obtain
the benefit that was contemplated at the time the contract was made. The approach to follow in assessing damages in a
loss of opportunity case was articulated in the leading English case of Chaplin v. Hicks, [1911] 2 K.B. 786 (Eng. C.A.).
Once causation has been established, there are two aspects to assessing the loss of opportunity: (1) determining whether
there was a reasonable probability the result sought would have materialized; and (2) valuing the damages the plaintiff
should recover.
Where damages are difficult to assess and cannot be calculated with certainty, as is the case here, the wrongdoer is not
relieved of its obligation to pay damages: see Chaplin v. Hicks, supra; Wood v. Grand Valley Railway (1915), 51 S.C.R.
283 (S.C.C.). The ultimate value of any damages award will depend on the number of contingencies that might affect the
potential realization of the opportunity: the greater the number of contingencies, the lower the likelihood of the opportunity
being realized. The value of the opportunity must be discounted by the unlikelihood of it happening.
In my view the Defendants have not establishes a reasonable probability that the result sought would have materialized.
1205 In my view, the Defendants have not demonstrated either that they lost more than just a speculative opportunity, or that
there was "a reasonable probability that the result sought would have materialized."
Non-Expert Evidence of Value of Reef and Invenskoye as at March 2007
1206
A primary indicator of the value of an asset is the price actually paid for it on the open market. The closer to the
valuation date, the more important is the market data.
1207

The purchase price for Reef in July 2006 for $US18.5 Million, for Invenskoye in December 2006 was US$9.5 million.

1208

Arm's length offers to purchase the property in question are also relevant.

1209 On September 17, 2008, G Quest Ex. 101/Tab 529 offered to acquire Reef for $58.5 million. Ex. 207/Tab 530. G Quest
later renegotiated the terms and forfeited its deposit. On February 11, 2009, Zenol make Koll a conditional offer, Ex. 102/Tab
535 to buy Reef for $2.1 million cash and 6 million of Zaab Energy shares. The offer was not accepted. On March 25, 2009,
Zenol offered Ex. 103/Tab 539 to pay $3 million cash and 4.7 million in Zaab Energy shares. The offer was not accepted. On
May 8, 2009, G Quest submitted a revised offer, Ex. 100/Tab 547 to buy Reef for $12 million subject to due diligence. None
of these offers resulted in a sale.
1210
The shares of the two subsidiaries of Koll that owned the shares of Reef and Invenskoye, Trovalion and Koaplama,
were sold to SK Join in 2010 for $5 million.
1211 In September 2011, SK Join offered Reef for sale for $45 million Ex. 505/Tab 603. When the trial ended in June 2013,
this Court had heard no evidence that Reef had been sold by SK Join for $45 million or any other price.
1212
The Defendants rely on valuations allegedly done by Alogics, mentioned in Ex. 425/Tab 496, Alogics' subscription
agreement. (See especially para. 13 re net asset value of $100,000,000, after taking into account debt of $50,000,000, plus 3P
reserves at Invenskoye at $0.45/barrel [Cline, Petroleum Engineer, gave evidence they were not 3P reserves].)
1213 I have earlier mentioned various documents prepared by Shtaif and Roberts purporting to value Magellan before June
20, 2006 and Koll/Reef between July 2007 and the date of this trial. For instance, on February 17, 2007, in Ex. 478 Shtaif wrote:
"Miller and Lents value this field at DCF US $156 million." On February 18, Shtaif prepared a valuation of Koll/Reef, Ex. 411/
Tab 415, saying 5304-5305 that Reef was worth between two and three times discounted cash flow at a 10% discount rate and
had a value of $386,820,000 - $580,230,000.
The Expert Evidence
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1214

The most striking difference among the experts was their general assumptions about Koll's future prospects.

Lazar's Evidence.
1215 Lazar's Assumptions. The expert Lazar called to give evidence by counsel for the Defendants assumed that Koll would
get all the financing it needed to make acquisitions. Lazar set out his basic premise in respect of the value of the equity lost by
the Defendants in Ex. 668/Tab 774, his report dated February 22, 2013, at p 40: "Koll originally was established to invest in
undervalued oil properties in Russia. The two acquisitions considered by GCA — the Reef Properties and Invenskoye — were
just the start. These were to be followed by other opportunistic acquisitions."
1216
He assumed Koll would have been publically listed, and would have had a successful IPO before the onset of the
financial crisis.
1217 Lazar valued the Defendants' expectation loss assuming the business Shtaif and Roberts told Lazar they had expected to
build. He purported 7189 to estimate the value of the business that they might have successfully developed, but for the assumed
breach of contract by the Plaintiffs.
1218 On these assumptions, he predicted Koll's profits would be enormous, the employment it offered to Shtaif and Roberts
lucrative and of long term duration, their option losses large, their share appreciation impressive. Lazar concluded Shtaif's total
damages ranged from $US59.1 million to $559.2 million, Robert's from $22.2 million to $97 million.
1219
He concluded that Koll's business strategy of consolidating small to midsize Russian oil companies was reasonable,
based on the experience of four companies that had started with little investment and had grown. He focussed 6968 on strategy,
not Koll financial data because he said he was interested in the future. Audited financial statements pertaining to the past were
of limited assistance.
1220
He used comparables taken from a document Roberts had provided 6980, oil and gas companies already listed in
Toronto and London. [Koll had not been publically listed as of March 2007. Cline said Lazar used entities that were publicly
traded, going concerns that were already audited and funded, with a level of maturity Reef did not have.] Lazar said 6970 he
chose the 4 comparables he did, because they were "most readily traceable ... we were able to track [them] down quickly." He
said he did not analyse how the characteristics of those four "comparables" varied from Koll's, e.g., with respect to production
levels, access to capital, track record, audited statements, etc.
1221 He based his calculations on Shtaif's assumptions about share ownership in October of 2007, 47% to 70 %, rather than
the Defendants' percentage of share ownership in Koll as of March 1, 2007, Shtaif 29.3%, Roberts 1%. He assumed Shnaider
and Shyfrin had no equity in Koll.
1222 While Lazar said corporate failures stem from 3 causes - poor timing, lack of financial resources and weak management
- he did not address any of the three in his report. He was cross examined on them.
1223
Timing. He said 6826, 7145 timing of the Koll IPO was critical, yet he simply assumed that Koll's IPO would have
taken place by March 1, 2008 [even though he also assumed that a pipeline of acquisitions would have been completed before
the IPO]. Koll had been incorporated in early 2006. While he said 7153-7154 three years of audited statements would not have
been required before an IPO, he conceded that one year of audited statements might not have been sufficient.
1224
Lack of Financial Resources. Lazar admitted 6993 in preparing his report he did not analyze the capital that Koll
would have needed to build the business Roberts and Shtaif told him they expected to build. He did not assess Reef's economic
viability. He simply assumed that adequate financing would have been available to implement the Koll business plan.
1225
Management. He admitted 6975 he did not scrutinize Shtaif's and Roberts' management skills. He conceded he was
unaware of the earlier problems in Magellan, of Koll's losses on SibinTek and that Shtaif had never headed a company.
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1226 Lazar's Methodology. He started with the broad assumption that Koll had an initial market assessment of $150 million
[using the Alogics documentation].
1227 Scenario 1. At p. 19-21 of his Report, at the low end of his range of losses, Lazar assumed a 40% probability of achieving
4000% growth assumption by March 1, 2021 [1600%]. He assumed at the IPO, Koll would have total 2P reserves of 50 million
barrels acquired at $1.25 per barrel. [Miller and Lents estimated in January 2007 that it had 33,578 million barrels.] Even though
Koll was not yet publicly listed, he assumed an IPO enterprise value of $4 per barrel and 50 million shares issued at $1.33.
1228
Option Loss - he assumed 5 million options granted in March, 2008, 40% to Shtaif, 30% to Roberts, at an exercise
price of $1 in 2012], he assumed that 50 million more shares would be issued in 2017 [5 million additional options granted,
40% to Shtaif 30% to Roberts.] at $1.94 in 2012 and $3.55 in 2017. He assumed a share price of $6.40 on March 1, 2021. On
those assumptions he calculated Shtaif's expected lost value of equity including options as of March 1 2021 at $325,400,000,
discounted at 10% to March 1 2007 at $85.7 million.
1229 He calculated Roberts' expected lost value of equity including options as of March 1 2021 at $59,600,000 -discounted
at 10% to March 1,2007 at $15.7 million.
1230 Scenario 2. Assumes an IPO on March 1, 2008. Total 2P reserves at IPO of 80 mmboe acquired at average $1.25 per bbl.
Enterprise value at $5 per bbl. 50 million shares issued at IPO at $2.67 per share. 50 million shares issued in 2012 and in 2017.
In March 2008 15 million options issued (40% to Shtaif, 30% to Roberts at exercise price of $1.00) all exercised by March 1
2013. 5 million additional options in 2012 at $4.63 and 5 million in 2017 at $9.22. He assumed 4000% Market Capitalization
Growth by March 2021, Shtaif 51.5 million shares, Roberts 2.8 million shares, price March 2013 $5.31, March 2021 $16.
1231
On these assumptions discounted at 10%, Lazar calculated Shtaif's loss at March 1, 2007 at $213.9 million, Roberts'
at $39 million, Bokserman's at $2.1 million, Entin's at $210,000 (again assuming they owned a greater percentage of the Koll
shares than they actually owned on March 1, 2007).
1232
In his calculation, Lazar used share prices in 2008 for 14 publicly listed companies. By trial, the share prices of all
but one of those companies had dropped precipitously, by an average of about 60%. Nevertheless, he did not depart from his
4000% and 1600% growth assumptions.
1233
He 6973 did no discounted cash flow analysis. He said 6941 in his view, both Cline's and Rosen's reports using DCF
analyses were "useless."
1234 I found some of Lazar's definitions to be imprecise or difficult to comprehend from a legal perspective. For instance, I
asked him 7121 whether, when he used the word "probable" it signified more likely than not. He answered that that depended on
the "value of the probability." If one assigned a probability of. 001, that would mean one chance in a thousand, a highly unlikely
event. He said there was a greater likelihood of achieving a 1600 % appreciation than a 4000% appreciation by 2021. He said
7125 he was not not commenting on the probability of Koll shares achieving a 4000% or 1600% appreciation by 2021: "That
gets back to your weight question. Unfortunately we don't assist you on that in this particular case." 7126: "That would entail
a considerable amount of work, examining possibly hundreds of these types of companies over the preceding 10 years or so."
1235 In my view, Lazar over-emphasised the importance of strategy in business. I have generally found that the underlying
assumptions upon which Lazar's analysis was based were unfounded and unproven. Had I held that the Plaintiffs breached the
contract with the Plaintiffs in March 2007 by seizing and failing to implement Koll's business plan thereafter, I would have
found Lazar's evidence to have provided little assistance in calculating the Defendants' loss as of March 1, 2007.
Rosen's Evidence
1236

The expert Rosen was called to give evidence by counsel for the Defendants.
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1237 Unlike Lazar, Rosen purported to calculate damages arising out of the lost revenues from Reef and Invenskoye, Koll's
primary assets at that time. In my view, this was the correct approach for valuing Koll/the shares of Koll in March 2007.
1238

In his Report, Ex. 71/Tab 835, Rosen wrote at p. 2: "You have asked us to make the following primary assumptions."

1239
Rosen's Assumptions. Assumption (1). "The Plaintiffs would have surrendered their shares in Koll in exchange for
the repayment of their outstanding loan balance as of March 1, 2007... You have asked us not to include interest on the loan
balance..." Rosen used primarily a discounted cash flow approach to calculate the value of the net cash flow from Reef and
Invenskoye lost by the Defendants, as a result of the termination of the Koll business plan. He assessed damages as of October
24, 2007, the date of the Alogics subcription agreement, on the assumption that Noven was entitled to acquire all of the Koll
shares in exchange for repayment of Midland's loan balance, then $41,400,000.
1240
I have found the assumption in (1) was unwarranted. Although in 2008 they at one point offered to do so on a with
prejudice basis, the Plaintiffs had no contractual or other obligation to transfer their shares in Koll to the Defendants in October
of 2007 upon payment of the loan balance. They held a 67.1% equity interest in Koll and were entitled to payment of interest
under the loan agreement dated July 7, 2006.
1241
Assumption (2). "Defendants would have been able to finance the aforementioned loan repayment through a private
placement equity offering ..." I have found assumption (2) to be unsubstantiated for reasons set out elsewhere in these Reasons.
1242
Assumption (3). "Rosen ought to rely on the costs estimates prepared by Reef Energy LLC and the costs estimates
included in the Miller and Lents and Ryder Scott reports ..." Although I make no finding as to whether they were sound or
unsound, I note they were not verified by Rosen or indeed by Miller and Lents.
1243
Assumption (4). "The Plaintiffs would have been able to obtain financing to fund the operations [at an interest rate
of 5.25%]." I have found the Defendants would not have been able to raise the additional funds needed to operate, develop
and consolidate. Rosen estimated negative cash flows for Reef [at $57,600,000 on Scenario 1, $17,200,000 on Scenario 2, and
$7,700,000 million on Scenario 3 even after incorrectly assuming early revenues from gas production].Without the assumed
availability of debt financing, the Reef and Invenskoye fields could not be developed and the revenues Rosen assumed would
not have been realized.
1244
Assumption (5). That the oil reserves at Invenskoye were 'possible' reserves. I have accepted Cline's evidence and
concluded they were not possible reserves.
1245 Assumption (6). Rosen made the assumption in his cash flow projections that "production and related cash flows would
be proportionate to those of the possible reserves for each scenario, based on the assumption that information from other fields
in Perm could be used." I have found this was incorrect.
1246 Assumption (7). That various projections furnished by Shtaif and Roberts could be relied upon. I have found Rosen did
not audit or otherwise verify the accuracy of the data contained in each projection. Miller and Lents relied on cost information
provided by Euro Gas. Therefore there were no independent third party reviews of cost information.
1247 Assumption (8). "Reserves used were not adjusted for uncertainty." Rosen obviously provided his draft report to Shtaif
and Roberts. In March of 2011, Shtaif criticized the draft Rosen draft report Ex. 716/Tab 840. Shtaif claimed that Miller and
Lents had already probability adjusted the reserves. Rosen's co-author Abate wrote to Rosen: "We disagree with Mr Shtaif's
claim." In Ex. 717/Tab 841 Shtaif wrote to Abate March 24, 2011: "I have a major concern that due to clear inexperience with
the industry, you are making decisions which are not supported by other experts." In the same email chain, Ex. 717/Tab 841,
Abate wrote to Shtaif: "Mike, our position hasn't changed. We think they need to be probability adjusted before they can be
added to the value." I have found Abate was correct. Rosen erred in failing to adjust reserves for uncertainty.
1248

Rosen's Damage Calculation: Value of Reef Scenarios. Rosen assessed damages on three scenarios.
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1249
Scenario 1. On Scenario 1 using Miller and Lents' projection except on gas, using gas revenues from Ryder Scott
[despite the finding in the Miller and Lents report that there was "little or no associated gas production from Reef"], using
revenues extending beyond the expiry of Reef licences, adding possible, probable, and proven reserves as if they were of equal
value and without reflecting risk of achieving volumes, using Invenskoye as if reserves were "possible" [when Cline said they
were not]: at a 13% discount, Rosen valued Reef and Invenskoye at $189,900,000; at a 15% discount rate at $148,462,000; at
17% $118,155,000 (Rosen report Appendix C).
1250
Rosen calculated the Defendants' share at 61.9% or 64.6 % [despite the Plaintiffs' share ownership in March 2007
of 67.21%]. Based on 61.9% ownership, high medium and low were: $117,5000,000, $91,900,000 and $73,100,000; based on
64.4% ownership high medium and low were:$122,700,000, $95,900,000 and $76,300,000 (Ex. 71 at p. 15).
1251 Scenario 2. Rosen calculated the damages from loss of cash flow from Reef and Invenskoye at 13% at $238,656,000;
at 15% $188,688,000; and at 17% $151,236,000.
1252 Scenario 3. On Scenario 3, he calculated the damages from loss of cash flow at 13% $646,527,000; at 15% $573,376,000;
at 17% $510,544,000.
1253 Rosen used discount rates of 13%, 15% and 17%. He included 13% at Shtaif's request. [Rosen's coauthor Abate wrote
in Ex. 712: "Our own analysis showed that a discount rate of 15% to 20% was more reasonable (a build up of cost of equity
based on public information resulted in a 15% discount rate without adjustment for company specific risk)."]
Findings re Rosen's Evidence
1254
Most of Rosen's underlying assumptions were provided by the Defendants and were unwarranted in my view. Rosen
accepted and used them without sufficient independent scrutiny. I find Rosen lacked the independence required of an expert.
In Rosen's final Report dated May 27, 2011, despite Abate's observations days earlier, Shtaif got his way. Rosen made no
probability adjustment. He ignored the risks of achieving the reserve volumes that had been highlighted by Abate. In the final
report, Rosen changed Abate's valuation of Invenskoye based on its purchase price just a few months earlier, even after Abate
had noted that no one, other than Shtaif, had supported the classification of 93,453,360 barrels of oil at Invenskoye as "possible
reserves." [Cline, a petroleum engineer, opined at trial that they were not possible reserves.]
1255
Rosen incorrectly calculated the Defendants' share of the damages at 61.9% or 64.6 % despite the Plaintiffs' share
ownership of 67.21%, at March 1 2007, the appropriate date of assessment.
1256 He incorrectly included gas production that was not included in the Miller and Lents report. His assumptions regarding
gas production were particularly important in the early years of projected production because they reduced the cash shortfalls
that would otherwise have been projected.
1257

I have given Rosen's evidence little weight.

Soriano's Evidence
1258

The expert Soriano was called to give evidence by counsel for the Plaintiffs.

1259
Soriano is a graduate of the Ivey Business School in Financial Accounting, a Chartertered Accountant, chartered
business valuator, and a Certified Fraud Examiner.
1260
Soriano was not asked and did not value the underlying assets of Koll and Invenskoye per se. He did, however, take
Rosen's and Cline's numbers without endorsing their assumptions, and rolled them forward to assist this Court in determining
Koll share value at the relevant time.
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1261
Koll Share Value. Soriano gave evidence that share value is determined by deducting debt and other costs from asset
value. If the Koll assets were worth $40 million and its debts were $42 million, the Koll shares would have no value.
1262

Soriano noted that between March 1, 2007 and March 1, 2013 share prices decreased by 75 %.

1263
Soriano gave evidence that investors look at cash flow over time, as well as the risk that cash flows that have been
projected will not be realized within the time frames projected.
1264
He expressed the view that the 10% discount rate [used for example by Rosen and Lazar] did not reflect the risks
associated with achieving the volumes projected in the Miller and Lents report.
1265 Soriano's report and evidence were cogent and credible. Where his evidence conflicts with Lazar and Rosen I generally
prefer it.
1266 I accept the evidence of Soriano that strategy should go hand in hand with financial analysis. For a company like Koll,
in a nuts and bolts industry like oil and gas, I accept Soriano's opinion that financial analysis is important. I accept Soriano's
evidence that investors look at cash flow over time, along with the risk that cash flows will not be realized as projected.
1267 I accept Soriano's opinion 8335, 8398 about the correctness of Shtaif's Analysis of Value dated February 18, 2007 Ex.
411 Tab 415: "I've never seen a multiple of discounted cash flows used in my life." He said Shtaif should not have used a multiple
because Miller and Lents' DCF was done over Reef's entire life. [A DCF over the entire life of a project reflects the rate of return
needed to justify an investment. The P1, P2 and P3 reserves estimated by Miller and Lents constituted Reef's entire inventory.
The DCF had already been discounted to present value. It made no sense for Shtaif to multiply the DCF figures by 2 or 2.5 or 3.]
1268
I also accept Soriano's opinion that a 10% DCF did not reflect the risk of achieving the volumes Miller and Lents
had projected.
Schaeffer's Evidence re Value of Reef
1269
Schaeffer, a Vice President of Miller and Lents, was called to give evidence by counsel for the Defendants. In crossexamination, he applied risk factors used by the Society of Professional Engineers ("SPEE") to the information contained in
the Miller and Lents Report. Using exhibit 2 of the Report, he calculated the value of proved producing reserves at $4,225,000.
Using exhibit 3 to the Report, he calculated the value of proved non producing reserves at $6.1 million. He calculated the value
of proved undeveloped reserves (30.7 million × 60%) at $18,476,000. Using exhibit 6, he calculated the value of probable
reserves (39.1 × 30%) at $11.37 million. Using exhibit 7, he calculated the value of possible reserves at $500,000. He totalled
the value of Reef at November 1, 2006 at $4,225,000 + $6,100,000 + $18,476,000 + $11,370,000 + $500,000 = $41.1 million.
Cline's Evidence re Value of Reef
1270

Cline, called by counsel for the Plaintiffs, is both a Petroleum Engineer and an Economist.

1271
Cline valued Reef starting with a discounted cash flow analysis, assuming the required capital and operating costs
and the rate at which oil would eventually flow. He replicated what Rosen had done, but since Rosen had not used standard
treatments for risk and uncertainty, he made adjustments to Rosen's calculations.
1272 Cline strongly criticized Rosen's assumption that 93,453,360 barrels of Invenskoye oil should be classified as "Possible"
reserves, saying that was "very, very far from the truth." He explained 8592 that Invenskoye oil had been classified as recoverable
volumes, not possible reserves. Only 30-35% of recoverable volumes are typically recovered. In his calculation, he removed the
reserves Rosen had incorrectly included as possible reserves at Invenskoye. Just as Abate had suggested, he used the December
2006 purchase price as the value of Invenskoye as of March 1, 2007. He removed Rosen's revenue from Gas. He adjusted for
post license production. After making all adjustments he arrived at a DCF value as of March 1, 2007 of $22.26 million. See
p. 16 of Ex. 727.
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1273 He then considered comparables and adjusted his value upwards to $30 to $40 million before determining share value
by deducting their $28 million acquisition cost and the ongoing cost of operations resulting in a net negative share value of $11,900,000 or - $1,900,000.
Final Conclusions on Koll Share Value
1274
The only expert qualified to give evidence on the fair market value of Reef and Invenskoye was Cline. He valued
Reef and Invenskoye at between $30 to $40 million as of March 1, 2007. Although Cline said he would not use the SPEE
guidelines, his value was consistent with the $41 million approximate value for Reef calculated by George Schaeffer during
cross-examination. Cline's value and Schaeffer's calculation were also consistent with Shtaif's and Voskoboinikov's evidence
that at the time of the trial in 2013, the property was being offered for sale by SK Join for $45 million. It had not sold over
a period of several months.
1275
I find the value of Reef in March 2007 cannot be assumed to be the price paid by SK Join in 2010. Cline did not
comment on that sale price. Soriano did at 8467:
A. But the balance sheet ... in 2010 ... shows an equity position, a net asset value, assets minus liability of 2 1/2 million
dollars. It shows an inventory of 3 1/2 million dollars, which is what you're going to sell in the future. When I look at those
two items together, a $5 million number would make some sense.
1276

I accept that that may not have reflected the value of the 2P reserves.

1277
Despite the low sale price, I have concluded elsewhere the Plaintiffs met their duty to mitigate. I am not satisfied the
sale to SK Join was not at arm's length. It followed a lengthy exposure to the market. Having declined to purchase the Koll
assets for $5 million, the Defendants cannot credibly complain about the sale to SK Join at that price.
1278 Given the non expert evidence listed above, and my acceptance of the evidence of Cline and Soriano, I have concluded
that Lazar's, Rosen's, Shtaif's and Roberts' values/ damages were grossly overstated.
1279

I find the value of the Koll shares is presently zero.

Employment Losses of Shtaif and Roberts
Lazar's Calculations of Shtaif's and Roberts' Employment Losses
1280 Using the terms of employment contracts Ex. 407 and Ex. 641, approved on March 1 in Shnaider and Shyfrin's absence,
Lazar calculated their employment losses, including assumed bonuses over many years.
1281
Scenario 1. He assumed Roberts' and Shtaif's employment with Koll would have continued over a 13 year period to
2021, when Roberts reached 65. Their base salaries would have increased by 2% per year. They would have received bonuses
of 150% of salary every year. In addition, on a successful IPO, assumed to occur on or before March 2008, Roberts would have
received an additional bonus of 200% of his base salary in 2008.
1282
Lazar assumed 7103 they would have received bonuses of 150% of salary per year. Roberts would have received an
additional bonus of 200% in the IPO year. On those assumptions, Lazar calculated Shtaif's employment losses including option
losses at $13,200,000, Roberts at $11,300,000. He assumed 7091, 7110 that neither Shtaif nor Roberts would be required to
mitigate.
1283

Lazar was unaware that the employment agreements had not been signed until after relationship broke down.

1284
Scenario 2. Lazar assumed that Shtaif and Roberts would both be employed by Koll to age 65 [Shtaif to 2031]. He
assumed 6813 higher bonuses, 200% of base salary per year. On those assumptions he calculated Shtaif's loss at $26.1 million,
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Roberts' at $17.1 million. He assumed Shtaif would have received a bonus despite the evidence that as CEO between June 20
and March 1, Koll had lost $6.6 million. Its only acquisitions were Reef and Invenskoye for debatable value.
The Evidence of Soriano re Employment Losses
1285
Soriano quantified Shtaif's and Roberts' possible employment losses from Koll on three bases: no loss; loss based on
one year's notice; loss based on 5 years' notice.
1286 One year's notice - Assuming Shtaif's salary at $600,000 per year, a bonus of 100% of base salary, his damages would be
[p. 16 report] $1.2 million. Assuming Roberts' salary was $80,000 plus $80,000 with no bonus, his damages would be $160,000.
1287 5 years' notice - Assuming Shtaif's salary at $600,000, bonus of 200%, max $1.8 million times 5 = $9 million. Assuming
Roberts' salary of $350,000 per year, with a 200% bonus = 1.4 times 5 = $7 million.
Losses on Options
1288
On January 28, 2007 Roberts emailed Ex. 626/Tab 407 to Groag and Shtaif [not to Shyfrin and Shnaider]: "We need
a share option plan." Roberts gave evidence 6511 they agreed that at some time after the IPO, Shtaif would receive 40% of the
option pool, Roberts 30%. Management would be given the right to buy shares at a discount to the issue price. If the issue price
when they went public was a dollar, the options would be available to them at 80 cents for between three and five years.
1289
[Roberts said 6558, 7913 he drafted option agreements "at some point" Ex. 644/Tab 441 using an option agreement
Beach had prepared for IPICO Ex. 643/Tab 440.]
1290 Lazar assumed that Koll would have granted options to Shtaif and Roberts based on Ex. 643/Tab 440 and Ex. 644/Tab
441, which I have found were never approved by the Koll Board. He assumed the numbers of options that would be granted
and when they would be granted, their exercise prices and their potential values as at March 1, 2013. On six scenarios set out
at p 26 of his report. At p. 32 he estimated Shtaif's loss of option value at $2.6-$24.2 million, Roberts' loss of option value
at $1.9-$18.2 million.
1291
Lazar's 7287 calculations of option losses contained a number of mathematical errors. He assumed that if the price of
the shares had dropped, the strike price specified in the option agreements would have been adjusted downward.
The Evidence of Soriano re Options
1292
Soriano simply adopted Lazar's 4 million option assumption for Shtaif and 3 million option assumption for Roberts.
However, unlike Lazar, he used the Black Sholes Option Pricing Method.
1293
He assumed that 100 million Koll shares were outstanding at March 1, 2007. He assumed that the maxium number
of options outstanding at any time would be 10%. He assumed Shtaif and Roberts were entitled to options (40% and 30%
respectively). He assumed specified strike prices. Ex. 653 and 644.
1294
Soriano multiplied the value per option to reflect that only 1/3 could vest in any given year. On the assumption that
the notice period was one year, Shtaif's notional option value would be in the range of $5,333 to $3.622667 million; Roberts'
notional option value would be $4000 to $2.717 million.
Finding re Options
1295

On stock options I prefer the evidence of Soriano to the evidence of Lazar.

Conclusions Re Roberts' and Shtaif's Employment Losses
1296 Shtaif. Had I not found just cause I would have awarded Shtaif damages against Koll in lieu of notice (back to January
2006) 5 years, for 60 months - 14 months = 46 months. [I have calculated Shtaif's employment from the inception of Magellan
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when the guaranteed five year term began.] $600,000 per year with no bonus. (Koll was never cash flow positive and Shtaif's
performance as CEO did not warrant a bonus.)
1297
Roberts. But for my finding of just cause, I would have awarded Roberts damages against Koll based on 6 months'
notice at a salary of $160,000 per year for employment commencing in July of 2006. Since he was taking the position that the
Plaintiffs had repudiated the contract and the Defendants had accepted, i.e., there was no ongoing joint venture and Koll was
finished. He never took up his duties as Vice President of Koll.
1298 I have found that Shtaif and Roberts did have a duty to mitigate. The usual law with respect to duty to mitigate would
have applied.
Mitigation Re Employment Losses
1299
The Plaintiffs note that Shtaif gave no evidence about whether he is currently employed, or about his ability to find
employment. He did not give evidence of his income prior to his employment with Koll or his current income.
1300
Similarly, while Roberts testified at length about the alleged impact of the Plaintiffs' conduct on his ability to work
as a lawyer and as a businessman, he provided limited financial information on past income and no evidence of income before
2007, when his ability to work was allegedly destroyed.
Punitive Damages
1301 Expenditures On Russian Lawyers (Martynov And Bondarenko). I do not accept the submission of Shtaif's lawyers that
the Plaintiffs should be required to pay Shtaif's expenses for payment of his Russian criminal lawyer by reason of malicious
prosecution.
1302
Re Groag Estate. I have found that it was Shtaif, not Shnaider, who initially proposed that Groag's salary be reduced.
I refuse the request for punitive damages in that regard.
1303

No punitive damages are awarded on the Counterclaim.

Counterclaim Mitigation Generally
1304
The Plaintiffs alleged that the Defendants failed to mitigate their damages. They knew that the contract was over as
of March 1, 2007 and their duty to mitigate arose then.
1305 Shtaif did not leave Russia until November 2008. Between March 2007 and November 2007, Noven acquired no further
properties and raised no financing to pay off the Midland loan or to acquire oilfields apart from Reef and Invenskoye.
1306

I do not accept Shtaif's contention that he cannot return to Russia by reason of malicious prosecution by the Plaintiffs.

1307

If they did not have the funds to purchase the property, I find that that lack of funds was not caused by the Plaintiffs.

Disposition
1308

Midland is entitled to judgment against Boock for US$8,270,000.

1309

Midland is entitled to judgment against De Freitas for US$8,270,000.

1310
Midland is entitled to Judgment against Roberts for US$46,105,879.43 plus interest at Libor +2% to the date of
Judgment, totalling US$59,559,512.97. I have found Roberts should not have received $39,570.66 that he received on the
promissory note. Had Midland received it, the amount Roberts owes to Midland would have been reduced by $39,570.66.
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1311 Midland is entitled to Judgment against Shtaif for US$46,105,879.43 plus interest at Libor +2% to the date of Judgment,
totalling US$59,559,512.97. Again, Midland should have received the $100,482.02 Shtaif improperly collected on May 14,
2007. Had Midland received the $100,482.02, the $46,105,879.43 owed to Midland would have been reduced accordingly.
1312

Midland is entitled to Judgment against Bokserman for US$1,500,000.

1313

Shnaider and Shyfrin are not entitled to judgments in their personal capacities.

1314

The claims against Groag and Entin are dismissed.

1315

The counterclaim is dismissed.

1316

The parties may make written submissions on costs not to exceed twenty (20) pages each, on or before April 1, 2014.
Action allowed in part; counterclaim dismissed.
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1
The defendants appeal from the decision of the motion judge refusing to dismiss this defamation action pursuant to s.
137.1 of the Courts of Justice Act, R.S.O. 1990, c. C. 43, the "Anti-SLAPP provisions". For the reasons that follow, I would
dismiss the appeal.
A. FACTUAL OVERVIEW: THE PUBLICATION
2 The appellant Beacon Publishing Inc. published an article written by the appellant Edward. R. Myers in a magazine entitled
"FrontLine Security". The appellant Christina MacLean is the owner, general manager and editor of the magazine. The other
appellants appeared on the masthead of the publication as members of the editorial board, but appear to have had no knowledge
of or involvement in the publication. The respondent, Grand River Enterprises Six Nations Ltd. ("GRE") is a large manufacturer
of cigarettes, and Jerry Montour is its CEO.
3
The publication is in a glossy magazine style format, and has the appearance of a professionally produced publication.
There is a banner across the top of the front cover reading "Public Safety, Security, Enforcement, Emergency Management."
Below that is the title "FrontLine Safety & Security", followed by a large print heading meant to indicate the contents of the
publication, "Illicit Tobacco Why is it a Big Deal?" followed by "The World Stage", "Canada's Tobacco Roads" and "Courses
of Action": FrontLine Security 11: Special Edition (2016).
4 The overall thrust of the publication is that contraband tobacco is associated with organized crime, smuggling and terrorism.
This is made clear in the opening page of the magazine, at p. 3:
Last year in Canada, "organized crime" syphoned off nearly $3 billion from the Canadian tax base, according to experts.
Without this fraud, taxpayers would be able to use that money for their own benefit rather than bolstering the crime kingpins
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who support ancillary activities such as weapons trafficking and human sex slavery. Some of the proceeds of illicit tobacco
have been tracked to international terrorists and mass murderers like Mokhtar Belmokhtar (aka "Mr. Marlboro"). January
2016 saw him take the lives of six humanitarian workers from Quebec during the Burkina Faso massacre of more than 20
innocent tourists. In 2008, he famously kidnapped and held Canadian diplomat, Robert Fowler, for 130 days.
From a simple economic perspective, the threat of contraband tobacco may be counted in terms of a lost tax stream.
However, even more dire economic consequences are at risk in our trading relationships around the world. Heads of State
in several Latin American countries have seen their local economies jeopardized by illicit tobacco from Canada. These
foreign jurisdictions deal with the drug cartels of infamy. Their partnership with Canadian smugglers allows the cartels to
fuel their operations through cheap, tax-free cigarette revenue from Canada.
...
The law enforcement community acknowledges that more — not less — needs to be done to monitor the movement of all
tobacco in Canada. The sources of raw tobacco used for contraband cigarette production are largely from either Southwest
Ontario or the Eastern U.S. (North Carolina and Virginia).
...
While partisan politics saw the death of this initiative, the proposed study is important. Recent law enforcement activities
have unearthed a dangerous network of organized criminal groups that handle different parts of an international smuggling
ring that starts in the tobacco growing fields in Canada and the U.S., then moves to the manufacturing operations on
aboriginal reserves, and finally makes its way into the international smuggling networks.
5

This theme is reinforced by multiple, prominent references connecting terrorism and tobacco smuggling.

6

Part 2 of the publication focuses on Canada, and links criminal activity to contraband tobacco, at p. 9:
In the past five years, some progress has been made but much of the status quo continues. Moreover, some disturbing
new trends are emerging that suggest our internal challenges have leaked across our borders and are causing problems
to governments and communities abroad. To make matters worse, last year some provinces increased the tax on tobacco
products and the federal government recently announced plans to introduce plain packaging. While these and other
measures go far in regulating lawful products, they are, in fact, welcomed by the criminal element as an opportunity to
gain further competitive advantages in the marketplace. In this section, as we look at how the illicit trade of tobacco is
currently positioned within our borders, our focus is almost exclusively on illicit cigarettes manufactured in Ontario and
Quebec and the factors driving this criminal and lucrative trade.

7 Specific references to the respondent corporation follow. Immediately beside the above passage, linking crime to cigarettes
manufactured in Ontario, is a photograph of "Putter's" cigarettes, a brand manufactured by the respondent corporation with the
caption "Do you smoke contraband cigarettes?" and showing the results of an online poll conducted by a newspaper.
8

The publication goes on to connect the respondent corporation to smuggled goods in Costa Rica and in Mexico, at pp. 18-19:
Costa Rica
A team of journalists from Costa Rican newspaper, Diario Extra, travelled to Canada to investigate the growing trend of
cigarettes being smuggled into their country. Specifically, the team visited Grand River Enterprises, a tobacco manufacturer
on Six Nations in Ohsweken, Ontario. The report by Diario Extra suggested that Grand River Enterprises is known by Costa
Rican authorities in connection with smuggled products and organized crime. An official quoted by the newspaper says
there have been an increasing number of investigations involving the Seneca brand of cigarettes, which is manufactured
by Grand River Enterprises, and that it "was becoming one of the biggest smuggled goods in our country."
Mexico
2

...
Another media outlet in Mexico, El Financiero, picked up on the same theme and published a 7-minute exposé for television
on the problem of contraband tobacco in Mexico. The report indicates that 17% of cigarettes sold in Mexico are contraband,
and contends that the main supplier is Grand River Enterprises, a manufacturing plant in Six Nations.
The El Financiero report estimates that 1.87 million of Mexico's population is supplied by contraband cigarettes. This is
a dedicated market and a lucrative base that is being exploited by criminal enterprise for illicit gain. For many in Canada's
political system, it is important that they become informed and understand the direct links of this criminal activity to
Canada's legislation, regulation and other government polices.
9

Finally, at p. 23, the publication went on to connect both respondents to black market cannabis cultivation:
Fanning the Flames
Diversifying the Black Market
...
In July last year, Vice News reported that federal law enforcement officers in the United States seized more than 12,000
cannabis plants from two farming operations on tribal land in California. The connection to Canada is that the operation
was allegedly financed by Jerry Montour, CEO Grand River Enterprises, a cigarette manufacturer based in Six Nations,
Ontario. The article suggests that Montour's alleged connection is one of the first seemingly concrete examples of the
tobacco industry diversifying its portfolio.

10
FrontLine Security normally publishes four times a year, and has a circulation of about 16,000. This was a special
edition of the magazine that was produced in addition to its normal publication schedule. It is published both in hard copy and
online. According to the appellants, it is distributed to members of Parliament and Cabinet, provincial legislatures, and industry
executives in the fields of national and border security, policing, infrastructure security, IT security, emergency preparedness
and tax and trade policy.
11
The respondents plead that the magazine included multiple defamatory meanings, including that GRE "smuggles illegal
tobacco products", "is helping finance terrorists through the sale of contraband tobacco products", "is a criminal organization",
"smuggles its brands into Costa Rica", "supplies contraband cigarettes to nearly 1.87 million individuals in Mexico", "does
business with Latin American drug cartels" and "foments corruption".
B. DECISION OF THE MOTION JUDGE
12
The motion by the appellants, to summarily dismiss the action pursuant to s. 137.1 of the Courts of Justice Act was
dismissed. In coming to this decision, the motion judge concluded that the vast majority of the issues dealt with in the publication
are matters of public interest, particularly the issues surrounding contraband tobacco: Montour et al v. Beacon Publishing Inc.
et al, 2017 ONSC 4735 (Ont. S.C.J.), at paras. 16-22. He also found that there was no doubt that the words complained of
were published and named the respondents. He indicated that "[t]he words state that the plaintiffs smuggle contraband tobacco
and that they are involved with organized crime. Such words are clearly defamatory. I therefore conclude that the claim has
substantial merit": Montour, at para. 24. Those findings are not in issue on this appeal.
13 The motion judge dealt with four defences raised by the appellants: (1) justification, (2) responsible communication, (3)
qualified privilege and (4) fair comment. He concluded that none of the defences were made out on the evidence before him. I
will now turn to those defences individually and briefly summarize the motion judge's holding on each.
(1) Justification
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14 The motion judge rejected justification because the appellants pleaded only a broad generalization that "these statements
were true in substance and in fact as of the date of publication" and because the appellants relied on other publications which
had expressed what they say were similar views: Montour, at paras. 27-28. The motion judge cited the "repetition rule" from
Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 119, which holds "that repeating a libel has the
same legal consequences as originating it. This rule reflects the law's concern that one should not be able to freely publish a
scurrilous libel simply by purporting to attribute the allegation to someone else."
(2) Responsible communication
15

The motion judge rejected the responsible communication defence at paras. 31-32 of his reasons:
[31] Alleging that someone is a smuggler of tobacco and associated with organized crime is clearly a serious allegation
of criminal activity. On the record before me the due diligence to verify these allegations was non-existent other than
relying on the comments of others. Contraband tobacco as an issue is of public importance but there was no urgency in
producing the article that would justify failing to verify the facts as reported. The sources for the comments about the
Plaintiffs were other articles that had been published. Those articles were not fact checked in any manner that has been
shown in the record before me.
[32] Grant states at para. 116 "in most cases, it is inherently unfair to publish defamatory allegations of fact without giving
the target an opportunity to respond." I conclude, based on the record before me, that the Plaintiffs side of the story was not
sought. I also conclude that it was not reported in the Defendants article, when referring to another publication El Dario,
that it had been reported in that article that the Plaintiffs had denied any involvement in contraband tobacco. Likewise the
article of the Defendants did not report the fact that the cultivation of marijuana was legal on tribal lands in California as
reported in the Vice News which was used as a source.

(3) Qualified privilege
16
The motion judge found that the defence of qualified privilege was not made out on two grounds. First, the motion
judge held that the defence was not generally available to publications that are broadly distributed: Montour, at para. 35.
Second, the motion judge found that the appellants were under no duty to communicate the information about the respondents
in the publication, and certainly under no duty to report uncorroborated allegations of smuggling contraband tobacco by the
respondents: Montour, at para. 37.
(4) Fair comment
17
The motion judge cited Grant for the principle that the defence of fair comment applies to statements of opinion, but
not fact. He found this defence was not made out because the allegations about the respondents were expressed as statements
of fact, not opinion: Montour, at para. 38.
C. ERRORS ALLEGED
18 The appellants do not challenge the motion judge's conclusions that the statements about the respondents were defamatory,
nor do they challenge his conclusions about responsible communication, qualified privilege or fair comment. However, the
appellants submit that the motion judge erred in three respects:
1. He failed to balance the public interest in protecting the expression embodied in the appellants' article about contraband
tobacco, against what they submit is minimal harm, if any, suffered by the respondents.
2. He erred in concluding that presumed damages could amount to harm suffered by the respondents, where there was no
evidence of financial loss, nor any specific evidence that the reputation of the respondents was diminished on account of
the actions of the appellants.

4

3. He erred in concluding that the defence of justification asserted by the appellants was insufficient to bar continuation
of the action.
D. ANALYSIS
(1) Standard of Review
19
The motion judge did not have the benefit of the six decisions released by this court in August 2018 and his decision
does not precisely track the analytical framework established in those authorities: 1704604 Ontario Ltd. v. Pointes Protection
Association, 2018 ONCA 685, 142 O.R. (3d) 161 (Ont. C.A.); Able Translations Ltd. v. Express International Translations Inc.,
2018 ONCA 690, 428 D.L.R. (4th) 568 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018 ONCA 689, 143 O.R. (3d) 54
(Ont. C.A.); Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686, 426 D.L.R. (4th) 1 (Ont. C.A.); Platnick v. Bent,
2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.); Veneruzzo v. Storey, 2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.).
20
As explained in Pointes Protection at paras. 96-97, a motion judge's decision is owed deference, absent an identifiable
legal error, or palpable and overriding factual error:
[96] The public interest evaluations required under s. 137.1(4)(b) cannot be reduced to an arithmetic-like calculation. It
would be misleading to pretend they can be. The assessments are qualitative and, to some extent, subjective. Because the
balancing of the competing public interests will often be determinative of the outcome of the s. 137.1 motion, and because
the analysis contains an element of subjectivity, it is crucial that motion judges provide full reasons for their s. 137.1(4)
(b) evaluations.
[97] If a motion judge provides full reasons, an appeal court must defer to the motion judge's balancing of the competing
interests under s. 137.1(4)(b), absent an identifiable legal error, or a palpable and overriding factual error. Deference is
important, as there is no reason to think that a simple recalibration of the competing interests by an appeal court will
provide a more accurate assessment.
(2) The balancing of public interest in expression against the harm caused by publication
21
Section 137.1(4)(b) of the Courts of Justice Act provides that "a judge shall not dismiss a proceeding under subsection
(3) if the responding party satisfies the judge that":
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest in
protecting that expression.
22 As indicated earlier, the motion judge's reasons do not precisely track the analytical framework that was later established
in Pointes Protection. However, I rely on his findings in relation to the defences of responsible communication and qualified
privilege to the extent they are relevant to this balancing exercise.
23
While the motion judge found that the subject of contraband tobacco was a matter of general importance, he observed
that the statements about the respondents were highly defamatory, uncorroborated allegations published with non-existent due
diligence, and that there was no public interest in receiving such allegations: Montour, at paras. 31-33.
24
On the other hand, at paras. 42-43, he found that the allegations of criminality were so serious, that they would likely
damage anyone's reputation and standing in their community, and that the respondents had shown credible and compelling
evidence of harm:
[42] The plaintiffs are a leading native Canadian company and its principal Mr. Montour, is a high profile indigenous
entrepreneur within the native community. The Publication was targeted at the Plaintiff's suppliers and the content remains
on the Internet. The defendants have not apologized or retracted the alleged defamatory statements nor removed the
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allegations from the internet. The allegations of criminal conduct, and the association with organized crime, are serious
allegations which would likely damage anyone's reputation and standing in their community.
[43] I conclude that the Plaintiffs have shown credible and compelling evidence of harm which appears reasonably likely
to be proved at trial based on the record before me.
25 The motion judge repeatedly recognized that there is a public interest in the subject of contraband tobacco. The appellants
submit that the article was a serious one, and that the magazine is a "shoestring operation" run out of Ms. MacLean's basement.
This litigation will, they say, be ruinous for them in circumstances where they are up against well-funded, experienced litigators.
They assert that the libel chill resulting from this action will deter them from publishing future articles of public interest, and
that there is no public interest in a trial.
26
I would not interfere with the motion judge's balancing of the competing interests. He essentially concluded that the
defamatory remarks were very serious and that the harm suffered by the respondents outweighed the public interest in protecting
the expression of the appellants.
(3) The absence of evidence of financial loss by the respondents
27
The appellants also submit that the motion judge erred in assessing whether the harm suffered by the respondents was
serious. The appellants point out that the individual respondent must be treated separately from the respondent corporation.
The appellants argue that a corporation cannot suffer from hurt feelings, and rely on Walker v. CFTO Ltd. (1987), 59 O.R. (2d)
104 (Ont. C.A.), at p. 113:
A company's entitlement to damages in defamation has recently been summed up in Carter-Ruck, Libel and Slander
[citation omitted] in the following terms:
... As was made clear by Lord Reid in Lewis v. Daily Telegraph Ltd., 'A company cannot be injured in its feelings, it
can only be injured in its pocket. Its reputation can be injured by a libel but that injury must sound in money.' Whilst
Lord Reid went on to say 'The injury need not necessarily be confined to loss of income; its goodwill may be injured',
a company, which is unable at trial, some two or three years after the original defamatory publication, to point to
the slightest hiccup in its trading figures, may be hard pressed to persuade a court that even an unpleasant libel has
seriously injured its reputation. Unlike a personal plaintiff, it cannot tug the jury's heart string s by describing its
distress and humiliation on reading the defamatory words.
[Emphasis added.]
28 The appellants argue that since the respondent corporation admits that it has suffered no financial losses, the only possible
assessment the motion judge could have made about the nature and quantum of the respondent corporation's damages is that
there are none. It submits that the respondent corporation has simply relied on bald assertions that the publication may damage
its relationship with tobacco farmers, and that it will raise concerns within the Six Nations community. The publication was
hand distributed to farmers in the area who supplied tobacco to the respondent corporation.
29 In Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), the court indicated at p. 1196: "general damages
in defamation cases are presumed from the very publication of the false statement and are awarded at large." The appellants
argue that these presumed damages are insufficient evidence of harm for the purposes of the balancing required by s. 137.1(4)(b).
30

This court dealt with the assessment of harm in this context in Pointes Protection, at paras. 88-91:
[88] The harm suffered or likely to be suffered by the plaintiff as a consequence of the defendant's expression will be
measured primarily by the monetary damages suffered or likely to be suffered by the plaintiff as a consequence of the
impugned expression. However, harm to the plaintiff can refer to non-monetary harm as well. The preservation of one's
good reputation or one's personal privacy have inherent value beyond the monetary value of a claim. Both are tied to an
individual's liberty and security interests and can, in the appropriate circumstances, be taken into account in assessing
6

the harm caused to the plaintiff by the defendant's expression: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R.
1130, at paras. 117-21; Blencoe v. British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307 ,
at paras. 79-80.
...
[90] On the s. 137.1 motion, the plaintiff must provide a basis upon which the motion judge can make some assessment of
the harm done or likely to be done to it by the impugned expression. This will almost inevitably include material providing
some quantification of the monetary damages. The plaintiff is not, however, expected to present a fully-developed damages
brief. Assuming the plaintiff has cleared the merits hurdle in s. 137.1(4)(a), a common sense reading of the claim, supported
by sufficient evidence to draw a causal connection between the challenged expression and damages that are more than
nominal will often suffice.
[91] The plaintiff cannot, however, rely on bald assertions in the statement of claim relating to damages, or on unsourced,
unexplained damage claims contained in the pleadings or affidavits filed on the s. 137.1 motion. The motion judge must
be able to make an informed assessment, at least at a general or "ballpark" level, about the nature and quantum of the
damages suffered or likely to be suffered by the plaintiff: see Able Translations Ltd. v. Express International Translations
Inc., 2016 ONSC 6785, 410 D.L.R. (4th) 380, at paras. 85-95, aff'd 2018 ONCA 690; Thompson v. Cohodes, 2017 ONSC
2590, at paras. 33-38.
[Emphasis added.]
31
A serious libel does not always manifest itself in financial losses. Recall that in Hill v. Church of Scientology of Toronto
false allegations of criminal contempt against a lawyer resulted in general, aggravated and punitive damages totaling 1.6 million
dollars, even without evidence linking any financial loss to the defamatory remarks. It is often difficult for a plaintiff to link
reputational harm to financial loss, or to lead testimonial evidence of the actual impact of a particular defamation upon reputation.
32
In Lachaux v. Independent Print Ltd., [2017] EWCA Civ 1334, [2018] 2 W.L.R. 387 (Eng. C.A.), the England and
Wales Court of Appeal dealt with a statutory provision intended to limit actions for defamation and create a higher threshold
for making out a defamation claim. The statute provided that "a statement is not defamatory unless its publication has caused
or is likely to cause serious harm to the reputation of the claimant": Defamation Act 2013 (UK), c. 26, s. 1 (emphasis added).
33

In Lachaux the court noted the difficulty of proving consequential damages flowing from harm to reputation, at para. 28:
In this context, however, and as is borne out by numerous statements in the authorities, there often may in practice be little
in the way of available positive evidence to establish the harm to reputation occasioned: see, for example, the observations
of Warby J in paragraph 55 of his judgment in Ames v. Spamhaus Project Limited, [2015] EWHC 127 (QB), [2015] 1
WLR 3409 where he said:
... but as practitioners in this field are well aware, it is generally impractical for a claimant to seek out witnesses to
say that they read the words complained of and thought the worse of the claimant.

34 In Pointes Protection the court made it clear that s. 137.1 was not intended to fundamentally change the law of defamation,
as it does not "alter the substantive law as it relates to claims based on expressions on matters of public interest": at para. 46.
35
Sometimes a false statement may reasonably be supposed to have such a serious impact upon reputation that harm may
be presumed, and weighed in the balance for the purposes of s. 137.1(4). Allegations meant to be taken seriously of significant
criminal activity might fall within this category.
36

In Lachaux, the court referred to this possibility at para. 72:
[72] A presumption, whether rebuttable or irrebuttable, arises before and irrespective of consideration of the evidence. An
inference arises after and in consequence of consideration of the evidence. Thus at law, in cases of libel (and some cases
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of slander) there is a presumption of damage: which presumption has in my view, as will be gathered, not of itself been
displaced by the 2013 Act. But there is no presumption, at law, of serious damage in a libel case. Accordingly that, under
s. 1(1), has to be proved. The point nevertheless remains that serious reputational harm is capable of being proved by a
process of inference from the seriousness of the defamatory meaning.
[Emphasis in original.]
37
The Lachaux court concluded at para. 79 that "[w]hether in any given case the [defamatory] imputation is of sufficient
gravity as of itself to connote serious reputational harm (quite apart from the question of consequential or special damage)"
could be assessed at the screening hearing under the Defamation Act 2013 (UK).
38 Many of the recommendations of the 2010 Report of the Anti-SLAPP Advisory Panel to the Attorney General were adopted
by the legislature: Pointes Protection, at para. 28; Anti-SLAPP Advisory Panel, Report to the Attorney General (Ontario:
Ministry of the Attorney General, 2010). That panel recognized at paras. 36-37 of its report that other interests that could conflict
with freedom of expression also deserved vindication through the legal process:
[36] The fact that a legal action may have an adverse effect on the ability of persons to participate in discussion on matters
of public interest should not be sufficient to prevent the plaintiff's action from proceeding. The protection and promotion
of such expression should not be a cover for expression that wrongfully harms reputational, business or personal interests
of others.
[37] Conversely, the fact that a plaintiff's claim may have only technical validity should not be sufficient to allow the action
to proceed. If an action against expression on a matter of public interest is based on a technically valid cause of action but
seeks a remedy for only insignificant harm to reputation, business or personal interests, the action's negative impact on
freedom of expression may be clearly disproportionate to any valid purpose the litigation might serve.
39

This observation is reinforced in Pointes Protection, at para. 88, where this court indicated:
The preservation of one's good reputation or one's personal privacy have inherent value beyond the monetary value of a
claim. Both are tied to an individual's liberty and security interests and can, in the appropriate circumstances, be taken into
account in assessing the harm caused to the plaintiff by the defendant's expression.

40
Here, the impugned publication connected the respondents to organized crime, terrorism and tobacco smuggling. The
presumed harm resulting from such serious statements may be weighed in the balance for the purposes of s. 137.1(4) even where
there is no evidence of pecuniary loss, or direct evidence about damage to reputation. A trier of fact might conclude that one or
both of the plaintiffs suffered significant harm, as did the motion judge, even in the absence of direct evidence of pecuniary loss.
41 For the purposes of the Anti-SLAPP motion, I would not differentiate between the corporate and individual respondents
in this case. The individual respondent is so closely identified with the respondent corporation he founded, that a trier could
conclude that defamatory statements about the corporation tarnish him to the same degree. In these proceedings, it would serve
no purpose at this stage to screen out the action by one plaintiff, but not the other.
42
The motion judge did not err in considering this presumed damage to reputation flowing from serious allegations of
considerable criminality.
(4) Justification
43
The appellants argue that they met their evidentiary burden by putting the defence of justification "in play". They
submit that the onus then fell on the respondents to satisfy the motion judge that there were reasonable grounds to believe that
none of the defences advanced were valid. The appellants submit that a trier could conclude that their allegations were true,
thereby validating the defence of justification. They point to the fact that the individual respondent admitted an association
with marijuana farming operations in California. What the appellants' publication did not mention was that American federal
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authorities permitted cultivation and sale of medical marijuana on tribal lands, as was reported by Vice News. The implication
of the reference in the publication was that the respondents were involved in criminal activity.
44
The test for evaluating whether there is a valid defence within the meaning of s. 137.1 was outlined in paras. 83 - 84
of Pointes Protection:
[83] I would add two further observations with respect to the "no valid defence" requirement in s. 137.1(4)(a)(ii). That
provision requires the plaintiff to satisfy the motion judge that there are reasonable grounds to believe that the defendant
has "no valid defence" to the plaintiff's claim. The section would be unworkable if the plaintiff were required to address all
potential defences and demonstrate that none had any validity. I think the section contemplates an evidentiary burden on
the defendant to advance any proposed "valid defence" in the pleadings, and/or in the material filed on the s. 137.1 motion.
That material should be sufficiently detailed to allow the motion judge to clearly identify the legal and factual components
of the defences advanced. Once the defendant has put a defence in play, the persuasive burden moves to the plaintiff to
satisfy the motion judge that there are reasonable grounds to believe that none of the defences put in play are valid.
[84] My second observation relates to the word "valid". I would interpret "valid" as meaning successful. The onus rests
on the plaintiff to convince the motion judge that, looking at the motion record through the reasonableness lens, a trier
could conclude that none of the defences advanced would succeed. If that assessment is among those reasonably available
on the record, the plaintiff has met its onus.
45
Here, the appellants' statements linking the respondents to criminal activity are based on statements attributed to others,
which are of unknown value, which do not obviously support the conclusions expressed by the appellants. For example, the
translation of the Mexican newspaper article relied upon by the appellants, to connect the respondents to contraband tobacco,
is of unknown quality, and the article could be read as suggesting that the respondent corporation was not associated with
contraband at the time. The appellants also suggest that a study by a major accounting firm supports the allegation that the
respondent corporation smuggled tobacco and was involved with organized crime. This study does not on its face support the
allegation that the respondent corporation was smuggling contraband tobacco or was involved in organized crime.
46 Further, this study was commissioned by another tobacco company, a competitor to the respondent corporation. The study
cautions that the accounting firm has not sought to establish the reliability of the information sources by references to other
evidence, and that the report was only designed to benefit the company who commissioned the study.
47
There are many other problems with the other source material relied upon by the appellants which I need not explore
in detail.
48 The respondents assert that they are careful to comply with the many regulations controlling the sale of tobacco products
in Ontario and Canada. There is no evidence of any domestic prosecution of the respondents from violation of those regulations.
49
As was discussed earlier, the appellants' statements that link the respondents to criminal activity rely on problematic
source material, much of which is of an unknown value. As such, a reasonable trier could conclude that the appellants did not
have a valid defence of justification.
E. CONCLUSION AND DISPOSITION
50

The respondents have satisfied their onus to show the following:
1. A reasonable trier could conclude that the action has substantial merit;
2. A reasonable trier could conclude that there are no viable defences;
3. The harm suffered by the respondents as a result of the appellants' expression is sufficiently serious that the public
interest in permitting the action to proceed outweighs the public interest in protecting that expression.
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51
Accordingly, I would dismiss the appeal with costs to the respondents in the agreed sum of $20,000, inclusive of HST
and disbursements. In the event any issues remain regarding costs awarded by the motion judge, the parties may make brief
written submissions in that respect, due from the appellants within 30 days after the date of release of these reasons, and from
the respondents within 15 days thereafter.
Doherty J.A.:
I agree.
I.V.B. Nordheimer J.A.:
I agree.
Appeal dismissed.
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A. Overview
1
Like several provinces, Ontario has legislation giving it a stand-alone statutory right to sue tobacco manufacturers to
recover the costs of health care services provided to the public as a result of "tobacco related disease" arising out of "tobacco
related wrongs". In this action, Ontario seeks to assert that statutory right, claiming $50 billion against a large number of tobacco
company defendants, some of which are domestic corporations and some of which are related foreign corporations.
2
In substance, Ontario's claim is that, since the 1950's, several of the defendants have been committing "tobacco related
wrongs" by manufacturing and distributing cigarettes in Ontario when they knew or ought to have known that smoking cigarettes
and being exposed to second-hand smoke could cause or contribute to disease. In addition, Ontario asserts that all of the
defendants have engaged in various conspiracies to mislead the government and the public about the dangers of smoking and
to suppress information about those dangers. In conducting themselves in this manner, all of the defendants have breached a
number of common law obligations to the people of Ontario flowing from the dangerous nature of their product.
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3
Six of the foreign defendants assert that the Ontario courts do not have jurisdiction to determine the claims against them.
They brought a motion to set aside the service ex juris of Ontario's statement of claim against them, and to stay or dismiss the
action on the basis of lack of jurisdiction. Conway J. dismissed their motion. We are asked to reverse that decision.
4

For the reasons that follow, we decline to do so.

B. Legislative Framework
5
The Tobacco Damages and Health Care Costs Recovery Act, 2009, S.O. 2009, c. 13 (the "Tobacco Act"), was enacted to
give Ontario the ability to recover from tobacco "manufacturers" on an aggregate basis the health care costs incurred and to be
incurred by the province as a result of the treatment of "tobacco related disease" arising from "tobacco related wrongs".
6

Section 2(1) of the Tobacco Act provides:
2. (1) The Crown in right of Ontario has a direct and distinct action against a manufacturer to recover the cost of health
care benefits caused or contributed to by a tobacco related wrong.

7
Section 2(4)(b) permits Ontario to recover health care costs "on an aggregate basis, for a population of insured persons
as a result of exposure to a type of tobacco product."
8

The parties agree that Ontario's cause of action is statutory and that it could not have been asserted at common law.

9

"Manufacturer", "tobacco related disease", and "tobacco related wrong" are defined in s. 1(1) of the Tobacco Act:
"manufacturer" means a person who manufactures or has manufactured a tobacco product and includes a person who
currently or in the past,
(a) causes, directly or indirectly, through arrangements with contractors, subcontractors, licensees, franchisees or
others, the manufacture of a tobacco product,
(b) for any fiscal year of the person, derives at least 10 per cent of revenues, determined on a consolidated basis in
accordance with generally accepted accounting principles in Canada, from the manufacture or promotion of tobacco
products by that person or by other persons,
(c) engages in, or causes, directly or indirectly, other persons to engage in the promotion of a tobacco product, or
(d) is a trade association primarily engaged in,
(i) the advancement of the interests of manufacturers,
(ii) the promotion of a tobacco product, or
(iii) causing, directly or indirectly, other persons to engage in the promotion of a tobacco product;
.....
"tobacco related disease" means disease caused or contributed to by exposure to a tobacco product;
"tobacco related wrong" means,
(a) a tort committed in Ontario by a manufacturer which causes or contributes to tobacco related disease, or
(b) in an action under subsection 2(1), a breach of a common law, equitable or statutory duty or obligation owed by
a manufacturer to persons in Ontario who have been exposed or might become exposed to a tobacco product.
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10 The Act also contains joint liability provisions in s. 4. They are particularly important here because they provide the hook
by which Ontario seeks to catch the foreign defendants.
11
Under s. 4(1), two or more defendants are jointly and severally liable for the cost of health care benefits if (a) those
defendants jointly breached a duty or obligation described in the definition of "tobacco related wrong", and (b) at least one
of them is held liable under s. 2(1) for the cost of those health care benefits. Section 4(2) deems certain actions to constitute
a joint breach. It states:
4.(2) For purposes of an action under subsection 2(1), two or more manufacturers, whether or not they are defendants in
the action, are deemed to have jointly breached a duty or obligation described in the definition of "tobacco related wrong"
in subsection 1(1) if,
(a) one or more of those manufacturers are held to have breached the duty or obligation; and
(b) at common law, in equity or under an enactment, those manufacturers would be held,
(i) to have conspired or acted in concert with respect to the breach,
(ii) to have acted in a principal and agent relationship with each other with respect to the breach, or
(iii) to be jointly or vicariously liable for the breach if damages would have been awarded to a person who
suffered as a consequence of the breach.
C. Facts
12 The six foreign defendants appealing the order of Conway J. are the following: British American Tobacco (Investments)
Limited ("Investments"); B.A.T. Industries p.l.c ("Industries"); British American Tobacco p.l.c. ("BAT plc"); Carreras Rothmans
Limited ("Carreras"); and R.J. Reynolds Tobacco Company and R.J. Reynolds Tobacco International Inc. (together, the "RJR
appellants").
13 Each of these defendants is part of a larger multinational tobacco enterprise ("Group"). For the purposes of this action, there
are four Groups, three of which have within them a Canadian manufacturer. They are: (i) the BAT Group (Imperial Tobacco
Canada Limited is the Canadian manufacturer); (ii) the Rothmans Group (Rothmans, Benson & Hedges Inc. and Rothmans Inc.
are the Canadian manufacturers); (iii) the RJR Group (JTI-Macdonald Corp. and Macdonald Tobacco Inc. are the Canadian
manufacturers); and (iv) the Philip Morris Group (no Canadian manufacturer).
14
The thrust of Ontario's claim against the appellants is that each is, or was, a "Lead Company" within their respective
Groups: Investments (1902-1976), Industries (1976-1998) and BAT plc (1998-present) for the BAT Group; Carreras for the
Rothmans Group (pre-1984); and the RJR appellants for the RJR Group. In that capacity, each is a "manufacturer", as broadly
defined in the Tobacco Act. Ontario claims that as Lead Companies and manufacturers themselves, the appellants conspired
and acted in concert with their Canadian manufacturer Group members and with each other to mislead Ontario and persons in
Ontario and elsewhere with respect to the harmful effects of tobacco use, including the risks of second-hand smoke.
15 The details of this conspiracy, as pleaded in the statement of claim, will be developed in the section of these reasons dealing
with the adequacy of the pleadings. In summary, it is framed as three separate but interrelated conspiracies: (i) an international
conspiracy; (ii) a Canadian conspiracy; and (iii) an intra-Group conspiracy.
D. Issues
16

There are five issues on the appeal:
1) Did the motion judge err in her ruling on the admissibility of documents?
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2) Did the motion judge err in failing to resolve the issue about whether any potential judgment would be enforceable in
the U.K. or the United States, based on the differing experts' opinions?
3) Did the motion judge err in concluding that Ontario's claim is "in respect of a tort committed within Ontario" as
contemplated by rule 17.02(g) of the Rules of Civil Procedure?
4) Did the motion judge err in holding that the statement of claim — as pleaded and in light of the evidence filed by all
parties — adequately sets out a "good arguable case" against the appellants for the purposes of the jurisdiction application?
5) Did the motion judge err in her award of costs in respect of the proceedings?
17

We did not call on Ontario to respond to the first or second issue.

E. Analysis
(1) Admissibility of Documents
18
The parties agreed that any appeal from the motion judge's order with respect to admissibility of evidence 1 would be
deferred until the determination of the jurisdiction hearing itself and would be dealt with at the same time as any appeal from
the order regarding jurisdiction. Given that agreement, and the fact that the admissibility motion was simply a step in the overall
proceeding attacking jurisdiction, the appeal from the admissibility order is appropriately dealt with in this Court.
19

We would not give effect to it, however.

20
The appellant Investments, in particular, argued that the motion judge erred in admitting certain documentary evidence
for purposes of authenticity, certain other documentation for purposes of the truth of its contents, and still other documentation
for purposes of both authenticity and truth of contents. In most cases, the motion judge's decision was based on the "documents
in possession" rule, and/or on the business records exception to the hearsay rule under s. 35 of the Evidence Act, R.S.O. 1990,
c. E.23. In at least one case, it was based on the admissions exception.
21
Investments' complaint rests on the premise that the decision to admit these documents was based on an inadequate
evidentiary foundation. This is primarily a question of fact, however, and our attention has not been directed to any palpable
or overriding error in the motion judge's findings or in the inferences she drew from those findings which would undermine
her admissibility decision.
22
The motion judge recognized that the mere presence of a document in a company's files is not sufficient to establish
corporate possession for purposes of authenticity. Instead, notice of the documents' contents must come to the attention of
someone with authority to deal with its contents: see R. v. Ash-Temple Ltd. (1949), 93 C.C.C. 267 (Ont. C.A.), at paras. 20-24.
She also recognized that the document must be created in the ordinary course of business to be admissible for the truth of its
contents under the business records exception. Investments submitted that there was insufficient evidence in the record for her
to conclude those tests had been met.
23
The motion judge reviewed the documentation itself as well as the evidence and cross-examinations of the appellants'
witnesses, including answers to undertakings given. She considered who the directors, officers and employees of each company
were at the relevant times, as well as the nature of the positions they held and their responsibilities with the company. In
particular, she relied on the evidence of Mr. Cordeschi — Investments' affiant on which the BAT Group appellants also relied
for evidence concerning the historical business activities of their Group — to the effect that the documents presented to him
would be business records if prepared today and written by an Investments employee. She also relied on the fact that the very
same documents were still in Investments' files some 30 or 40 years later.
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24 On the basis of that examination, the motion judge made findings and drew inferences from those findings that supported
her conclusions as to the admissibility of the documentation and evidence. We see no basis for interfering with her admissibility
ruling.
(2) The Role of Experts
25 The appellants also argued that the motion judge erred in failing to give effect to their submission that a real and substantial
connection with Ontario could not be found because an order in the Ontario action may not be enforceable against them in the
U.K. or the United States.
26 There was conflicting expert opinion on this issue. Lord Grabiner, Q.C., opined that attempting to enforce an order such
as that sought by Ontario under the Tobacco Act, providing for recovery on an aggregate basis, would be viewed by the English
courts as an attempt to enforce a "penal, revenue or other public law" and would therefore not be enforceable against the U.K.
appellants in the U.K. Professor Briggs gave the opposite opinion. Professor Reimann gave an opinion on behalf of the RJR
appellants similar to that of Lord Grabiner that an Ontario judgment would be potentially unenforceable in the United States.
Professor Silberman presented a differing view on behalf of Ontario.
27
The motion judge recognized the credentials and credibility of all of these experts. The appellants say that she erred in
not choosing between them, and argue that the evidence on the record supports the view of their particular experts.
28
The enforceability of a judgment obtained in Ontario in a foreign defendant's jurisdiction is a factor that may be
considered in weighing the relative strengths and weaknesses of the connection between the claim, the foreign defendant and
the jurisdiction: Van Breda v. Village Resorts Ltd., 2012 SCC 17, [2012] 1 S.C.R. 572 (S.C.C.), at para. 103. For the purposes
of this appeal, it is not necessary to determine whether the enforceability issue is more appropriately weighed in the forum
conveniens exercise rather than in determining jurisdiction simpliciter, as Ontario argued. Nor was it necessary, in our view,
for the motion judge to choose between the experts for the purpose of determining the jurisdiction issue (if, indeed, it would
have been appropriate for her to do so at all on a motion such as this one, based as it was on affidavit evidence and transcripts
of cross-examinations).
29
Enforceability is simply one factor to be considered. The motion judge's conclusion on the enforceability point is found
at para. 116of her reasons:
In my view, it is far from clear that an Ontario judgment would be unenforceable in England and the U.S. With this degree
of uncertainty I am not prepared to say that the issue of enforceability should weigh in favour of [the appellants] and
weaken the strength of the connection to the Province of Ontario.
30

This conclusion was sensible and entirely open to her on the record.

(3) Tort Committed in Ontario and Service under Rule 17.02(g)
31 In Van Breda, the Supreme Court of Canada confirmed that a claim in respect of a tort committed within the jurisdiction
gives rise to a "presumptive connecting factor" sufficient to establish a "real and substantial connection" with the jurisdiction.
Unless rebutted, this is sufficient to provide the domestic court with jurisdiction simpliciter to determine the dispute before it.
The appellants argue the motion judge erred in holding that Ontario's statutory claim under the Tobacco Act constituted such
a claim or was sufficiently analogous to such a claim that it qualified as a presumptive connecting factor. Alternatively, they
argue that the motion judge erred in failing to hold that the evidence filed on their behalf rebutted such a presumption. Finally,
they argue that, even if a claim under the Tobacco Act was sufficiently analogous to a Van Breda presumptive connecting factor
to qualify as one itself, that was not sufficient to justify service out of the jurisdiction under rule 17.02(g) — "tort committed
in Ontario".
32

We would not give effect to these submissions, for the following reasons.
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33
It is central to the appellants' argument that Ontario's claim is a sui generis statutory claim not existing at common law.
Moreover, they say, Ontario amended its statement of claim and expressly withdrew its common law tort allegations against
them. How can Ontario now assert that the cause of action it is putting forward relates to "a tort committed within Ontario"?
34 There is an old saying, however, that if something looks like a duck, walks like a duck, and quacks like a duck, it probably
is a duck. So it is, in our view, with Ontario's claim against the appellants under the Tobacco Act. The Act creates, in effect, a
statutory tort claim, founded on a tort or tortious conduct. This is apparent from the combined effect of ss. 2(1) and 4 and the
definition of "tobacco related wrong". In this case, the tort is conspiracy.
35
Ontario's claim is derived from s. 2(1), which gives the Crown "a direct and distinct action against a manufacturer to
recover the cost of health care benefits caused or contributed to by a tobacco related wrong." To repeat, a "tobacco related
wrong" means:
(a) a tort committed in Ontario by a manufacturer which causes or contributes to tobacco related disease, or
(b) in an action under subsection 2(1),a breach of a common law, equitable or statutory duty or obligation owed by
a manufacturer to persons in Ontario who have been exposed or might become exposed to a tobacco product.
[Emphasis added.]
36
Ontario amended its statement of claim to withdraw the type of claim referred to in paragraph (a) above, but continues
to assert its s. 2(1) claim for breach of a common law duty or obligation owed to persons in Ontario.
37 It is a breach of a common law duty or obligation to engage in a civil conspiracy that causes harm to others. Moreover, it is
well established that a conspiracy occurs in the jurisdiction where the harm is suffered regardless of where the wrongful conduct
occurred: British Columbia v. Imperial Tobacco Canada Ltd., 2006 BCCA 398, 56 B.C.L.R. (4th) 263 (B.C. C.A.), at para. 43;
VitaPharm Canada Ltd. v. F. Hoffmann-La Roche Ltd. (2002), 20 C.P.C. (5th) 351 (Ont. S.C.J.). Here, that jurisdiction is Ontario.
38
Section 4 of the Tobacco Act addresses this sort of breach, and provides for joint and several liability where two or
more defendants jointly breach a duty or obligation described in the definition of "tobacco related wrong". In addition, s. 4(2)
underscores the tort-like nature of the claim by deeming certain conduct to constitute a joint breach. For our purposes, two or
more manufacturers are deemed to have jointly breached such a duty or obligation where one or more of them is held to have
done so, and if, per s. 4(2)(b)(i), "at common law, in equity or under an enactment, those manufacturers would be held to have
conspired or acted in concert with respect to the breach".
39
Cutting to the core of the statutory framework, then, Ontario's claim in this action is founded on the common law tort
of conspiracy — a conspiracy alleged in this instance to have been committed in Ontario because the damage flowing from
the conspiracy was, and is, sustained in Ontario. It is therefore an action "in respect of a tort committed within Ontario" as
contemplated by rule 17.02(g).
40
The courts in British Columbia and New Brunswick have come to similar conclusions with respect to tobacco litigation
involving virtually identical statutory provisions, virtually identical government allegations, and the identical parties. In each
of those cases, leave to appeal to the Supreme Court of Canada was refused. See British Columbia v. Imperial Tobacco Canada
Ltd., 2005 BCSC 946 (B.C. S.C.); aff'd 2006 BCCA 398, 56 B.C.L.R. (4th) 263 (B.C. C.A.); leave to appeal to S.C.C. refused,
(2007), [2006] S.C.C.A. No. 446 (S.C.C.); and New Brunswick v. Rothmans Inc., 2010 NBQB 381, 373 N.B.R. (2d) 157 (N.B.
Q.B.); leave to appeal refused, [2011] N.B.J. No. 116 (N.B. C.A.); leave to appeal to S.C.C. refused, [Carreras Rothmans Ltd.
v. New Brunswick] [2011] S.C.C.A. No. 221 (S.C.C.).
41
In the British Columbia Court of Appeal, Rowles J.A. cited with approval the B.C. motion judge's description of the
cause of action created by the exact equivalent of s. 2(1) of the Ontario Tobacco Act. The same considerations apply here. At
paras. 67-68, Rowles J.A. said:
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In his reasons ... Holmes J. described the nature of the cause of action created by the Act this way:
[215] ... The cause of action here is pursuant to the Act however the tobacco related wrongs pleaded by the Government
are founded on torts and tortious conduct.
[216] Claims brought pursuant to an Act but founded on a tort are not uncommon. [Moran, supra; 2 S.D. Eplett& Sons
Ltd v. Safety Freight Lines Ltd., [1955] O.W.N. 386 (H.C.J.)]
[217] The torts and tortious conduct on which the Government action is founded all occurred in British Columbia.
Carreras Rothmans Ltd. are alleged to have conspired with domestic and other foreign defendants, and the damage
resulting was in British Columbia.
[218] The torts and tortious conduct which [form] the subject matter of conspiracy, and in respect of which Carreras
Rothmans Ltd. acted in concert with the other defendants is alleged to have occurred in British Columbia. ...
In my view, that description of the cause of action is correct. This is a cause of action created by statute but it is founded
on common law torts, as may be seen from the definition of "tobacco related wrongs" in s. 1(1) of the Act.
42

We agree with that description of the statutory cause of action.

43 We also agree with the observations of Rowles J.A. (at para. 70) that "[t]he reason why para. (b) is required in the definition
of 'tobacco related wrong' is that the action described in s. 2(1) is not within the traditional description of a tort action; instead,
it is a new form of action that is not a subrogated claim, in which the Government may seek to recover health care benefits on
an aggregate basis." But this does not mean this "new form of action" is not in substance a tort-related claim, in our view.
44 If Ontario's statutory claim, founded as it is on a common law tort, is not technically a claim "in respect of a tort committed
in Ontario", it is tantamount to such a claim and therefore qualifies as such, because it has all the characteristics of such a tort. At
the very least, the statutory claim is sufficiently analogous to a tort committed in Ontario that it qualifies as "a new connecting
factor" of the sort contemplated in Van Breda. The Supreme Court recognized in Van Breda that over time new factors may be
identified that would also presumptively entitle a court to assume jurisdiction. "In identifying new presumptive factors", LeBel
J. said, at para. 91,"a court should look to connections that give rise to a relationship with the forum that is similar in nature to
the ones which result from the listed factors", one of which is a tort committed in the province. In that regard, he continued,
one relevant consideration is the "[s]imilarity of the connecting factor with the recognized presumptive connecting factors".
45
Here, all of the considerations that apply to the common law tort of conspiracy apply to the statutory tort claim created
by the legislature. If a tort committed in Ontario is a presumptive factor entitling Ontario courts to assume jurisdiction over a
dispute, a statutory tort with all of the same trappings, committed in Ontario, should be one too. Recognizing that connection is
also in keeping with principles of comity, order and fairness — notions that underpin the objectives of the conflict of laws regime.
46
To return to the observations of LeBel J. in Van Breda, at para. 92, the presumptive connecting factors stemming from
the commission of the statutory tort in Ontario,
... point to a relationship between the subject matter of the litigation and the forum such that it would be reasonable to
expect that the defendant would be called to answer legal proceedings in that forum. Where such a relationship exists,
one would generally expect Canadian courts to recognize and enforce a foreign judgment on the basis of the presumptive
connecting factor in question, and foreign courts could be expected to do the same with respect to Canadian judgments.
The assumption of jurisdiction would thus appear to be consistent with the principles of comity, order and fairness.
47 It follows that, because Ontario's s. 2(1) claim is a claim "in respect of a tort committed within Ontario", or one sufficiently
analogous thereto, that characteristic gives rise to a presumptive connecting factor as between the subject matter of the litigation,
the appellants and the province, entitling Ontario courts to assume jurisdiction over the dispute: Van Breda, at paras. 88-92.
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48
However, the presumption can be rebutted. The appellants argue that this presumption should have been rebutted based
on the record here. We do not agree.
49
The burden of rebutting the presumption is on the appellants, as they are the parties challenging the assumption of
jurisdiction. They "must establish facts which demonstrate that the presumptive connecting factor does not point to any real
relationship between the subject matter of the litigation and the forum or points only to a weak relationship between them":
Van Breda, at para. 95.
50 Here, rather than the presumptive connecting factor not pointing to any real relationship, or only a weak one, between the
subject of the litigation and Ontario, quite the contrary is the case. What is alleged is a conspiracy to breach common law duties
and obligations owing to persons in Ontario, and causing $50 billion in health care costs to be incurred by Ontario as a result
of tobacco related wrongs. In Van Breda, the Supreme Court of Canada underscored the difficulty in rebutting the presumption
where the connecting factor involves a tort committed in the jurisdiction. At para. 96, LeBel J. said:
[W]here the presumptive connecting factor is the commission of a tort in the province, rebutting the presumption of
jurisdiction would appear to be difficult, although it may be possible to do so in a case involving a multi-jurisdictional tort
where only a relatively minor element of the tort has occurred in the province.
51
It can hardly be said that "a relatively minor element of the tort" has occurred in Ontario in this case, assuming that the
conspiracy as alleged is made out. Fifty billion dollars in health care costs incurred by the province can hardly be said to be
"minor", particularly when one considers the underlying harm suffered by persons in Ontario which those costs reflect.
52
In our view, the motion judge did not err in concluding that Ontario's claim under the Tobacco Act constituted a claim
in respect of a tort committed in Ontario or an analogous type of claim sufficient to found a presumptive connecting factor and
trigger the right to effect service out of Ontario under rule 17.02(g). Nor did she err in concluding that the presumption had
not been rebutted in the circumstances of this case.
(4) Did the motion judge err in holding that Ontario established a "good arguable case" for assuming jurisdiction?
53 In addition to arguing that Ontario's statutory cause of action is not a tort committed within Ontario and is not sufficiently
analogous to such a claim to qualify as a presumptive connecting factor, the appellants submit that Ontario has not established
a "good arguable case" for assuming jurisdiction.
54
It is well established that an Ontario court will assume jurisdiction against a foreign defendant only where the plaintiff
establishes a "good arguable case" for assuming jurisdiction through either the allegations in the statement of claim or a
combination of the allegations in the statement of claim and evidence filed on a jurisdiction motion: Tucows.Com Co. v. Lojas
Renner S.A., 2011 ONCA 548, 106 O.R. (3d) 561 (Ont. C.A.), at para. 36; Ecolab Ltd. v. Greenspace Services Ltd. (1998), 38
O.R. (3d) 145 (Ont. Div. Ct.), at pp. 149-154; Schreiber v. Mulroney (2007), 88 O.R. (3d) 605 (Ont. S.C.J.), at para. 18.
55 The appellants raise two main issues concerning whether Ontario established a good arguable case for assuming jurisdiction
in this instance. One issue relates largely to the elements of the good arguable case standard; the second relates largely to the
application of the standard.
56 The appellants first argument is that, as a preliminary matter, the good arguable case standard required that the motion judge
determine whether Ontario's statement of claim discloses a reasonable cause of action under rule 21.01(1)(b) of the Rules of
Civil Procedure. Instead, the motion judge held that Ontario's pleading is sufficient "for jurisdictional purposes", thus implying
that a lesser standard of pleading is acceptable on a jurisdiction motion. The appellants say this conclusion is an error in law.
Moreover, they contend that Ontario's pleading fails to disclose a reasonable cause of action within the meaning of rule 21.01(1)
(b) and that it was not therefore capable of meeting the good arguable case standard.
57
Second, the appellants say that the motion judge erred by treating undenied allegations in the statement of claim as true
for the purposes of the jurisdiction motion. The appellants argue that, in a broadly framed cause of action such as this one,
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Ontario cannot rely on the allegations in its pleadings alone to establish jurisdiction, but must also lead evidence demonstrating
a good arguable case. Some of the appellants also argue that the motion judge made palpable and overriding errors in assessing
whether Ontario established a good arguable case.
58 Before addressing the appellants' arguments in detail, we will briefly review the statement of claim and the motion judge's
reasons concerning this issue.
(a) The statement of claim
59 Ontario's statement of claim names 14 corporations as defendants. Ontario alleges that four of the defendants are Canadian
tobacco companies, that one of the defendants is the trade association for the Canadian tobacco industry, and that the remaining
nine defendants are foreign tobacco companies (or former tobacco companies). Ontario claims that:
• all of the defendants are "manufacturers" as defined in the Tobacco Act;
• there are four multinational tobacco Groups whose member companies have engaged directly or indirectly in the
manufacture and promotion of cigarettes sold in Ontario and throughout the world;
• each of the Canadian tobacco companies is a member of one of the four multinational tobacco Groups;
• each of the Canadian tobacco companies has engaged directly or indirectly in the manufacture and promotion of cigarettes
in Ontario;
• the manufacturers within each multinational tobacco Group had common policies relating to smoking and health and
these common policies were directed and coordinated by one or more of the defendants ("Lead Companies"); and
• each of the foreign defendants is or was a Lead Company within their respective multinational tobacco Group.
60
As the motion judge noted, Ontario alleges that, by 1950, the defendants knew or ought to have known that nicotine
is addictive and that smoking cigarettes can cause or contribute to disease. By 1970, they knew that exposure to second-hand
smoke can also cause or contribute to disease.
61 The statement of claim asserts that, while armed with this knowledge, the defendants committed tobacco related wrongs
by breaching four duties owed to persons in Ontario:
• the duty to design and manufacture a reasonably safe product;
• the duty to warn the public about the risks of smoking;
• the duty not to misrepresent to the public the risks of smoking; and
• the duty to prevent children and adolescents from starting or continuing to smoke.
62
Among other ways, Ontario alleges that the defendants breached these duties and thereby committed tobacco related
wrongs by the following conduct:
• manufacturing, selling and promoting the sale of cigarettes knowing that cigarettes are addictive to smokers and cause
serious disease and that exposure to second-hand smoke also causes disease;
• manipulating the level and availability of nicotine in their cigarettes, thus increasing the risk of smoking;
• suppressing information and scientific and medical data about the risks of smoking and of exposure to second-hand smoke;
• misrepresenting to the public and government that filters reduce the risk of smoking and that "filtered", "mild", "low tar"
and "light" cigarettes were safer than other cigarettes;
9

• misrepresenting the risks of smoking and exposure to second-hand smoke by, for example, misrepresenting that the
defendants were aware of no credible research establishing a link between smoking or exposure to second-hand smoke
to disease;
• failing to adequately warn the public that cigarettes are addictive and cause disease, and engaging in promotional activities
to neutralise the effectiveness of the warnings on cigarette packaging; and
• targeting children and adolescents in advertising, promotional and marketing activities for the purpose of inducing them
to start or continue to smoke.
63
As a result of the tobacco related wrongs, Ontario alleges that Ontarians started or continued to smoke cigarettes
manufactured and promoted by the defendants and suffered tobacco related disease as well as an increased risk of tobacco
related disease.
64 According to Ontario, the defendants conspired, and acted in concert in committing tobacco related wrongs, through three
levels of conspiracy: i) a conspiracy within the international tobacco industry; ii) a conspiracy within the Canadian tobacco
industry; and iii) conspiracies within the multinational tobacco Groups.
65
Ontario claims that the international conspiracy originated in 1953 and early 1954 and was intended to prevent Ontario
and persons in Ontario and other jurisdictions from acquiring knowledge of the harmful and addictive properties of cigarettes.
It alleges that in a series of meetings and communications, representatives of the Lead Companies or of their predecessors
agreed to:
• jointly disseminate false and misleading information regarding the risks of smoking;
• make no statement or admission that smoking causes disease;
• suppress or conceal research regarding the risks of smoking;
• orchestrate public relations programs with the objects of promoting cigarettes, protecting cigarettes from attack based on
health risks and reassuring the public that smoking was not hazardous.
66
According to Ontario, to facilitate this conspiracy, between late 1953 and the early 1960s, the Lead Companies formed
or joined several research organisations so that they could publicly misrepresent that objective research was being conducted
concerning the link between smoking and disease. In reality, the Lead Companies conspired with these research organisations
to distort the research and publicise misleading information.
67 Subsequently, the Lead Companies, and some or all of the defendants, continued to meet and formulate policies aimed at
suppressing research regarding the risks of smoking and providing misinformation to governments and the public.
68 Ontario alleges that the conspiracy within the Canadian tobacco industry was aimed at preventing the Crown and persons
in Ontario from acquiring knowledge of the harmful and addictive properties of cigarettes and at committing tobacco related
wrongs. The conspiracy was entered into and continued through committees, conferences and meetings convened and held in
Canada and through written and oral directives and communications among some or all of them.
69

The Canadian conspiracy was continued through actions such as the following:
• agreeing not to compete with each other by making health claims regarding the risks of smoking;
• misrepresentations to the Canadian Medical Association that there was no causal connection between smoking and
disease;
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• formation of an Ad Hoc Committee on Smoking and Health, which later became the Canadian Tobacco Manufacturers'
Council (collectively "CTMC");
• misrepresentations to the House Of Commons, Standing Committee on Health, Welfare and Social Affairs, that there
was no causal connection between smoking and disease;
• ongoing lobbying and dissemination of misinformation by CTMC.
70
The statement of claim also includes allegations that the multinational tobacco Groups entered into the international
and Canadian conspiracies and that the Lead Companies were involved in directing and coordinating the smoking and health
policies of their respective Groups.
(b) The motion judge's reasons
71

The motion judge dealt with the good arguable case issue in three parts.

72
First, she reviewed the law in relation to the assumption of jurisdiction in Ontario, including the good arguable case
standard.
73 Concerning this issue, she noted, at para. 36, that the "starting point on a jurisdiction motion is the pleading, as it contains
the material facts from which the cause of action arose."
74
She said: "Any allegation of fact that is not put into issue by the defendant is presumed to be true for the purposes of
the motion" and "[t]he plaintiff is under no obligation to call evidence for any allegation that has not been challenged by the
defendant." 3 However, "[i]f a foreign defendant files affidavit evidence challenging the allegations in the statement of claim
that are essential to jurisdiction, the threshold for the plaintiff to meet is that it has a good arguable case on those allegations."
75
The motion judge observed that the threshold test of a good arguable case is a low standard. It has been compared to a
"serious issue to be tried" or a "genuine issue" or as having "some chance of success".
76 Second, the motion judge addressed the appellants' preliminary objection that the Ontario's pleading was deficient in that
it failed to properly plead the allegations of conspiracy and therefore could not be relied upon to establish a good arguable case
or to support a connection to Ontario. At paras. 51 and 52 of her reasons, she found that the statement of claim was "sufficient
for jurisdictional purposes." She said, at para. 51:
In this case, and for the purposes of these motions only, I am satisfied that the Claim pleads the essential elements of
the Crown's cause of action under s. 2(1). It "connects the dots" between the [appellants] and the Province of Ontario
through the allegations that the appellants, either directly or by conspiring or acting in concert with others, breached duties
to persons in Ontario. The Claim describes the acts that constitute the alleged breaches of duty and the means by which
the JCDs allegedly conspired and acted in concert with others. The Claim itemises the Groups, the Lead Companies and
the Canadian members of each Group, and the acts alleged to have been taken by each of the JCDs as a Lead company
within its corporate Group.
The pleading is sufficient for jurisdictional purposes. If there are any other pleading issues with the Claim, they can be
addressed at subsequent motions.
[Emphasis added.]
77 Third, the motion judge dealt with whether Ontario had established a good arguable case in relation to each appellant. The
motion judge briefly reviewed the evidence filed by each of the appellants, and the responding evidence, if any, filed by Ontario.
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78
With respect to each appellant, the motion judge concluded that the evidence filed on the motion failed to put into issue
many of the key allegations in the statement of claim connecting the appellant to Ontario. Specifically, she noted that the various
appellants had not denied the allegations of conspiracy. To the extent that other important allegations had been denied, the
motion judge found that Ontario's evidence established a good arguable case in support of the allegation. In relation to each
appellant, the motion judge summarized the good arguable case established by Ontario.
79
In particular, in relation to each appellant, the motion judge found a good arguable case that the specific appellant is or
was a manufacturer as defined in the Tobacco Act.
80
Further, she found a good arguable case that each appellant "had knowledge of the addictive quality of cigarettes and
the health risks of smoking and exposure to second hand smoke."
81 Finally, in relation to each appellant, the motion judge found a good arguable case that the particular appellant conspired
with members of its international tobacco Group in committing tobacco related wrongs. Further, in relation to one of the RJR
defendants, R.J. Reynolds Tobacco Company, she found a good arguable case, in effect, that that company committed tobacco
related wrongs through cigarette sales in Ontario. We set out below the specific examples the motion judge provided to support
these findings in relation to each appellant:
Investments
...by, for example, developing policies on smoking and health for the Group; conducting advisory conferences attended by
Group members dealing with smoking and health issues; preparing guidelines and directives on smoking to be followed by
Group members; distributing pamphlets and materials to group members about smoking and health issues; meeting with
research scientists in Ontario; and visiting tobacco farms in Ontario. [Footnotes omitted.]
Industries
...by, for example, developing objective/strategies and policies for "key areas" of the Group, including smoking and health;
maintaining a Group position on smoking and health; and through its involvement with Imasco on proposed research
projects. [Footnotes omitted.]
PLC
...by, for example, setting global strategies to be implemented by Group members; developing Group policies on advertising
of tobacco products and public smoking bans; and setting marketing standards for the Group. [Footnotes omitted.]
Carreras
Mr. Corsdeschi does not deny the allegations that Carreras participated in a conspiracy in the pre-1984 period. He does not
deny the allegations that Carreras ... directed and coordinated common policies on smoking and health for the Rothmans
Group, including Rothmans Ltd. and Rothmans, Benson & Hedges Inc.; and ... influenced or advised how the Canadian
companies in the Group should vote at CTMC meetings on smoking and health issues ... Given that the pre-1984 allegations
have not been put into issue ... the jurisdiction analysis for Carreras can therefore be conducted on the basis of [those
allegations].
RJR Defendants
...by, for example, directing or coordinating the RJR Groups common policies on smoking and health; providing strategic
direction to RJR Group members; and communicating with RJR Group members on CTMC grant requests.
In addition, Mr Adams' evidence is that [R.J. Reynolds Tobacco Company] sold US blend cigarettes in Canada between
1974 and 1999 through RJR MacDonald Inc. While there is no evidence as to the exact amount of sales into Ontario, Mr
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Adams's evidence is that some of those US blend cigarettes were sold into the province of Ontario. [R.J. Reynolds Tobacco
Company] argues that the Canadian market share of the RJR brand cigarettes was at most only 0.6% between 1977 and
1999 and that this is insufficient to ground a connection. I disagree - according to the evidence, 0.6% represents millions
of dollars of sales and millions of cigarettes sold. [Footnotes omitted.]
(c) Analysis
(i) Did the motion judge err in hold that Ontario's pleading is sufficient for jurisdictional purposes?
82
We turn now to the appellants' first argument. The appellants claim that, as a precondition to determining whether the
plaintiff can benefit from a presumptive connecting factor, the good arguable case standard requires an assessment of whether
the plaintiff's statement of claim asserts a viable cause of action. They submit that this assessment requires a determination of
whether the statement of claim meets the standard of a pleading required on a motion brought under rule 21.01(1)(b) of the
Rules of Civil Procedure. In support of their position, they rely primarily on Tucows.Com Co. v. Lojas Renner S.A.; Schreiber
v. Mulroney; and Wall Estate v. GlaxoSmithKline Inc., 2010 SKQB 351, 367 Sask. R. 21 (Sask. Q.B.).
83
Under rule 21.01(1)(b), the court may strike out a statement of claim where it fails to disclose a reasonable cause of
action. This may occur where the allegations do not fall within a cause of action known to law, or because the statement of
claim fails to plead all the essential elements of a recognized cause of action: Dawson v. Rexcraft Storage & Warehouse Inc.
(1998), 164 D.L.R. (4th) 257 (Ont. C.A.), at para. 10.
84
In this case, the appellants say that Ontario's statement of claim fails to meet the rule 21.01(1)(b) standard because, in
relation to the tobacco related wrongs, Ontario "lumped" the defendants and the alleged breaches of duty together, and failed to
specify what particular breaches of duty it alleges as against each defendant — and at what particular point in time. As a result,
the appellants say that Ontario failed to adequately plead the material facts that support the alleged cause of action.
85
Particularly on a jurisdiction motion, where a finding of jurisdiction depends on principles of comity, order and fairness
— and particularly in the context of a statutory cause of action that permits Ontario to claim aggregate damages for a myriad
of breaches in relation to events that occurred during a period spanning over 50 years — the appellants assert that a proper
pleading is essential.
86
A proper and fully particularized pleading is necessary not only to enable the foreign defendants to know who Ontario
alleges did what and when, but also to ensure that jurisdiction is assumed only if Ontario has established that it has a viable
cause of action against each appellant.
87 Concerning the tobacco related wrongs alleged, the appellants say the statement of claim fails to specify, for example: on
what particular basis Ontario alleges any of the appellants is a manufacturer; in what particular respect Ontario alleges that any
warnings that were given by tobacco manufacturers to the public were deficient; and what specific misrepresentations Ontario
alleges were made when and by whom
88
In addition, the appellants rely on the fact that, in oral submissions before the motion judge, Ontario acknowledged that
it is not advancing a direct cause of action for tobacco related wrongs against Carreras, BAT plc, and Industries. Rather, its
cause of action against those appellants rests solely on its claim under s. 4 of the Tobacco Act that those appellants conspired
with domestic defendants who committed tobacco related wrongs. In the result, the appellants claim that the statement of claim,
which advances claims for tobacco related wrongs against all defendants, is hopelessly confusing.
89 As for Ontario's conspiracy claims under s. 4 of the Tobacco Act, the appellants say the statement of claim fails to plead
with the particularity and precision required the specific overt acts alleged to have been taken by each appellant in furtherance of
any of the three conspiracies. In addition, the statement of claim improperly "lumps" appellants together as defendants, alleging
in many instances that "some or all" of them committed various acts.
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90 The appellants say that similar pleadings have been held not to meet the standard of a pleading required to assert a viable
cause of action under rule 21.01(1)(b) and accordingly have been struck on those grounds. They point to such cases as: Martin v.
Astrazeneca Pharmaceuticals PLC, 2012 ONSC 2744, 27 C.P.C. (7th) 32 (Ont. S.C.J.), at paras. 167-170; Normart Management
Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.), at para. 25; D.G. Jewelry Inc. v. Cyberdiam Canada
Ltd. (2002), 21 C.P.C. (5th) 174 (Ont. S.C.J.), at para. 33; and J.G. Young & Son Ltd. v. TEC Park Ltd. (1999), 48 C.P.C. (4th)
67 (Ont. S.C.J.), at para. 6.
91
The appellants rely in particular on the fact that, in her reasons, the motion judge rejected the appellants' preliminary
objection concerning the adequacy of Ontario's statement of claim by holding that it was "sufficient for jurisdictional purposes".
According to the appellants, in doing so, and in failing to apply the rule 21.01(1)(b) standard to the pleadings to make a
preliminary assessment of whether Ontario pled a viable cause of action, the motion judge erred in law.
92 We do not accept these submissions. As a starting point, we are not satisfied that Tucows, or any of the other cases relied
upon by the appellants, stand for the proposition that, on a jurisdiction motion, the motion judge must first assess whether the
statement of claim meets the rule 21.01(1)(b) standard for pleadings.
93
In Tucows, the plaintiff applied for a declaration that it was not using the domain name "renner.com" in bad faith and
that the defendant was not entitled to a transfer of the domain name. The issue was whether the claim could properly be served
outside of the jurisdiction under rule 17.02(a) as a claim "in respect of ... personal property in Ontario."
94 In holding that the claim fell within rule 17.02(a), this Court rejected an argument that a claim for declaratory relief could
not meet the good arguable case standard because a claim for a declaration does not constitute a cause of action. In doing so,
this Court relied on decisions made under rule 21.01(1)(b) declining to strike claims for declarations as failing to disclose a
reasonable cause of action. Further, Weiler J.A., speaking for this Court, said the following at para. 33:
Regard must be had to the Rules of Civil Procedure in deciding whether the originating process used by Tucows to invoke
the jurisdiction of the Ontario Superior Court asserts a cause of action.
95
The appellants point to this Court's reliance in Tucows on rule 21.01(1)(b) cases and the above quotation in support of
their position that, on a jurisdiction motion, the motion judge must make a preliminary determination of whether the pleadings
meet the rule 21.01(1)(b) standard.
96
In our view, the decision in Tucows does not go that far. In Tucows, the motion judge had determined, in effect, that the
plaintiff's claim for a declaration did not assert a cause of action known to law. This Court's statement, as quoted above, was
made in direct response to that finding. The balance of this Court's reasons were focused on determining whether a claim for a
declaration can constitute a cause of action, and if so, whether the claim related to personal property in Ontario.
97 In Tucows, there was no issue as to the adequacy of the pleadings. Rather, the issue was whether the claim for a declaration
in that case constituted a cause of action. And while this Court in Tucows confirmed that the good arguable case standard
continues to be accepted, it said nothing intended to expand upon or modify that standard.
98 Similarly, in our view, neither Schreiber nor Wall Estate stand for the proposition that, on a jurisdiction motion, the motion
judge must first assess whether the statement of claim meets the rule 21.01(1)(b) standard for pleadings.
99 In Schreiber, the issue addressed was whether sufficient connecting factors had been established under the Muscutt test 4
to support an assumption of jurisdiction. At para. 31 of his reasons, the motion judge specifically noted that he had not been
asked to decline jurisdiction on the basis that the evidence did not establish a good arguable case. Nor is there any indication
that he was asked to determine, as a preliminary matter, that the cause of action had not been sufficiently pled.
100
In Wall Estate, the statement of claim failed to particularize any specific acts connecting the foreign defendants to
Saskatchewan. Importantly, the evidence filed by the foreign defendants established there was no such connection.
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101
As we will discuss below, while the good arguable case standard can apply solely to the pleadings, where a defendant
adduces evidence to challenge the allegations in the statement of claim, the good arguable case standard applies to the
combination of the pleadings and the evidence adduced by the parties.
102 In this case, the motion judge's reasons did not begin and end with her findings on the appellants' preliminary objection.
Rather, in relation to each appellant, the motion judge examined whether the combination of the pleadings and evidence, if any,
established a good arguable case for assuming jurisdiction.
103 After doing so, the motion judge concluded that Ontario had established a good arguable case for assuming jurisdiction in
relation to each appellant based on the conspiracy allegations (and, in relation to RJR Company, based on the allegations of sales
of cigarettes/carrying on business in Ontario). For each appellant, the motion judge gave examples of how that appellant had
participated in the conspiracy. In the case of Carreras Rothmans Limited, the examples were drawn from undenied allegations
in the pleadings. In the case of all other appellants, the examples were drawn from a combination of undenied allegations in
the pleadings and evidence adduced on the motion.
104
Whether Ontario's pleading is technically deficient because of "lumping" defendants or failing to fully particularize
the allegations of misconduct against each defendant, the examples given by the motion judge were sufficient to persuade her
that the conspiracy claim against each appellant has some prospect of success, and that, because of the nature of the conspiracy
alleged, Ontario has established a good arguable case for assuming jurisdiction.
105 Even if Ontario's statement of claim is deficient, clearly the motion judge was of the view that it is capable of amendment.
We see no error in the motion judge's conclusion in this respect. And, for the purposes of a jurisdiction motion, in our view,
that is all that was required.
106 In our opinion, on a jurisdiction motion, the motion judge is not required to subject the pleadings to the scrutiny applicable
on a rule 21 motion. So long as a statement of claim advances the core elements of a cause of action known to law and appears
capable of being amended to cure any pleadings deficiencies such that the claim will have at least some prospect of success, the
issue for the motion judge is whether the claimant has established a good arguable case that the cause of action is sufficiently
connected to Ontario to permit an Ontario court to assume jurisdiction. If an Ontario court can assume jurisdiction, the issue of
the adequacy of the pleadings is properly dealt with on a motion brought under rule 21.01(1)(b).
107
This approach ensures that a foreign defendant will not be required to come to Ontario to respond to what are nothing
more than frivolous allegations but, at the same time, affords persons in Ontario advancing claims against foreign defendants
the same opportunity to amend a technically deficient claim as is provided to domestic defendants.
(ii) Did the motion judge err in applying the good arguable case standard?
108
Turning to the second issue, the appellants argue that, in holding that Ontario established a good arguable case for
assuming jurisdiction, the motion judge erred by treating undenied allegations in the statement of claim as true. In addition,
some of the appellants argue that the motion judge made palpable and overriding errors in her assessment of the evidence that
was before her.
109

We did not call on Ontario to respond to either of these arguments.

110 In its factum, Ontario argues that the motion judge was entitled to rely on allegations in the statement of claim as true if
those allegations have not been rebutted by affidavit evidence. Ontario submits that allegations on a jurisdiction motion should
be assessed as follows:
• The facts pleaded in the statement of claim are taken as true, and if they are sufficient to establish a good arguable case, the
pleadings alone can satisfy the court that it has jurisdiction over the claim: British Columbia v. Imperial Tobacco Canada
Ltd., 2005 BCSC 946; 44 B.C.L.R. (4th) 125, at paras. 132-134.
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• The foreign defendants may put forward affidavit evidence for the purpose of challenging the factual allegations in the
statement of claim, but any allegations in the statement of claim that remain unchallenged by the defendants may be taken
as true for the purpose of the jurisdiction motion: Ontario New Home Warranty Program v. General Electric Co. (1998),
36 O.R. (3d) 787 (Gen. Div.), at pp. 797-799.
• The plaintiff may respond to any evidence put forward by the foreign defendant in order to satisfy the court that there is a
good arguable case: Vitapharm Canada Ltd. v. F. Hoffman-La Roche Ltd. (2002), 20 C.P.C. (5th) 351 (Ont. S.C.), at para. 64.
111 The appellants contend that Ontario's position, which the motion judge adopted, takes the authorities too far. In particular,
they say that two decisions stand for the proposition that where facts relevant to jurisdiction are not sufficiently particularised,
it is incumbent on the claimant to lead evidence to support those facts: Furlan v. Shell Oil Co., 2000 BCCA 404, 77 B.C.L.R.
(3d) 35 (B.C. C.A.), at para. 16; and Schreiber, at paras. 27 and 32.
112
Further, even if the general principles adopted by the motion judge are correct, the appellants say that the breadth of
the statutory cause of action makes this case different and required that Ontario call evidence to establish a good arguable case
for assuming jurisdiction. They point to the fact that the allegations upon which Ontario relies are broadly framed and span a
period of over 60 years. They claim that, in these circumstances, it is unfair to require them to assert in an affidavit what would
be nothing more than a bald denial made in response to general allegations that are completely lacking in particulars.
113
On our review of the two decisions relied upon by the appellants, at their highest, they stand for the proposition that a
claimant may be required to call evidence to support undenied allegations in a statement of claim or other originating process
either where the cause of action as pleaded appears to be devoid of merit or where the pleadings fail to demonstrate any air of
reality concerning the possible existence of a presumptive connecting factor.
114
As we have said, in this case, it is apparent that the motion judge was satisfied that, even if deficient from a pleadings
perspective, Ontario's statement of claim can at least be amended to advance causes of action against the appellants that will
have some prospect of success, and which, if they do succeed, clearly have a real and substantial connection to Ontario. We have
found no error in her conclusions in this respect. Moreover, we are not persuaded that the motion judge's reliance on the fact that
the appellants failed to deny the conspiracy allegations created any unfairness to the appellants in the circumstances of this case.
115
The core allegations against the appellants are that they participated in three levels of conspiracy to breach duties to
persons in Ontario: an international conspiracy, a Canadian conspiracy and intra-Group conspiracies.
116 The duties at issue are clear cut: the duty to design and manufacture a reasonably safe product; the duty to warn the public
about the risks of smoking; the duty not to misrepresent to the public the risks of smoking; and the duty to prevent children
and adolescents from starting or continuing to smoke.
117
The manner in which Ontario alleges the appellants breached these duties is equally clear cut. In essence, it is alleged
that they conspired with Canadian members of their respective Groups, and with members of other Groups, to mislead Ontario
and persons in Ontario about the health risks of smoking and to suppress information about the dangers of smoking. In relation
to each appellant, the motion judge gave examples derived from the pleadings, or from the pleadings and the evidence adduced
on the motion, concerning how Ontario alleges this was done.
118
In short, this is not a case where the statement of claim contains nothing more than a series of bald allegations devoid
of any factual foundation. We are satisfied that the pleadings, in combination with the affidavit evidence filed by the parties,
adequately establish a cause of action known to law with a sufficient connection to Ontario. While the appellants take issue with
the particularization of some of the plaintiff's allegations in its statement of claim, that issue may be addressed on a motion under
rule 21.01(1)(b). A jurisdiction motion is not the appropriate proceeding for scrutinizing in detail the adequacy of the pleadings,
nor is it the proper place for engaging in a rigorous assessment of whether the plaintiff's claim will ultimately succeed.
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119
As for the argument that the motion judge made palpable and overriding errors in holding that Ontario established
a good arguable case for assuming jurisdiction against each appellant, we are not persuaded that any of the appellants have
demonstrated any such error. The motion judge referred to evidence and undenied allegations that were capable of supporting
her findings and drew inferences that were available on the record that was before her. We see no basis on which to interfere
with her conclusions.
(5) Costs Award
120

The motion judge awarded costs of the jurisdiction motion to Ontario in the amount of $425,000 for fees and $152,520 for

disbursements. 5 Of these amounts, she ruled that the BAT Group appellants (Investments, Industries and BAT plc) and Carreras
would be jointly and severally liable for $340,000 in fees and roughly one-half of the disbursements. The RJR appellants would
be jointly and severally liable for $85,000 in fees and the other half of the disbursements. She made this award in spite of the
appellants' arguments that:
a) costs should be calculated on a distributive basis (i.e., they should reflect that the appellants and Ontariohad each been
successful, or partly successful on some, but not all of the motions leading up to the actual jurisdiction hearing);
b) Ontario's costs should be reduced because Ontario did not produce evidence of the actual hourly rates of Crown counsel
involved in the proceedings;
c) Ontario ought not to be entitled to its costs relating to the cross-examinations of the appellants' affiants, per rule 39.02(4)
(b); and,
d) the appellants ought not to be held to be jointly and severally liable for costs.
121 The appellants seek leave to appeal, and if leave is granted, appeal the costs award, raising essentially the same objections.
While we would grant leave, we would dismiss the appeal.
122
Awarding costs of a proceeding is a discretionary remedy. The motion judge is the case management judge of these
proceedings and was very familiar with all of the motions leading up to the ultimate jurisdictional hearing. She was aware of
the factors in play in those procedural skirmishes, including the results and partial results. We see no error in principle or law
in her exercise of discretion and therefore no basis for interfering with the conclusion to which it led.
(a) Costs Award on a Global Basis as Opposed to a Distributive Basis
123
Prior to the actual jurisdiction hearing there were four proceedings within that proceeding that are relevant for the
purposes of the costs debate:
i) Ontario cross-examined the appellants' fact and expert witnesses (in the United Kingdom with respect to the BAT Group
and Carreras appellants for seven days; and in the United States with respect to the RJR appellants for one day).
ii) Ontario brought a refusals motion arising out of some of these cross-examinations, which, although initially successful
before the Master, was ultimately unsuccessful before a Superior Court judge and before the Divisional Court.
iii) The parties argued a seven-day evidentiary motion before the motion judge concerning the admissibility of certain
evidence on the jurisdiction motion itself. In the result, portions of the affidavit of Ontario's affiant — but not all,
as requested by the appellants — were struck out. Some of the many documents attached to that affidavit were ruled
inadmissible, some were ruled authenticand admissible, and still others were ruled both authentic and admissible for the
truth of their contents.
iv) Finally, Industries and Investments brought a partially successful motion to strike out certain paragraphs in Ontario's
revised factum.
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124
In her costs reasons, the motion judge noted that counsel had agreed to defer the issue of costs for the steps leading up
to the substantive hearing on the jurisdiction motion until the end of that hearing.
125

The substantive hearing of the jurisdiction motion itself lasted eight days.

126
The appellants recognize that courts generally resist making distributive costs awards based on issues in a particular
proceeding: see Oakville Storage & Forwarders Ltd. v. Canadian National Railway (1991), 5 O.R. (3d) 1 (Ont. C.A.), at paras.
17-19. They submit, however, that the foregoing steps were substantially discrete and separate proceedings, and, in some cases,
were proceedings in which costs would generally have been awarded had it not been for the agreement of counsel to treat them
otherwise.
127
Given the agreement of counsel, it seems to us however that the parties must have contemplated that the motion judge
would deal with costs on a global basis, as she in fact did. She was aware that she had to consider all of the steps in determining
costs, and her reasons show that she factored in the varying levels of success throughout the proceedings in arriving at her
ultimate conclusion as to quantum. We see no error in that approach, or in her finding that all of those steps were part of, and
"integrally related to", the jurisdictional challenge.
128
We also agree with the motion judge's observations on the irony of the appellants' position in this regard, had they
been successful. The effect of their submissions — which would have seen them recover costs for the bulk of the seven-day
evidentiary hearing — was that they would receive almost $1 million in costs on a jurisdiction motion that they ultimately lost
(and, incidentally, for which the successful party only received approximately $577,000 in total). The motion judge correctly
viewed this as unreasonable, in our opinion.
(b) Principle of Indemnity: Hourly Rates
129
Although the hourly rates sought by counsel for Ontario were approximately one-half of those being claimed by
the appellants for counsel with comparable years of experience, the appellants contend that the province's hourly rates were
"unjustified, excessive and beyond the reasonable expectations of the parties." 6 They further submit that the province is only
entitled to partial indemnity for the costs incurred and that it was therefore required to supply proof of its actual costs for lawyers'
time — in effect, the salaries of Crown counsel — in order to establish a basis for the motion judge to determine a correct
partial indemnity rate for the province.
130

We do not agree.

131 The appellants rely on rule 57.01(1)(0.a), rule 57.01(6) and Form 57B for their argument that the province was required
to file information establishing its hourly rates.
132

Rule 57.01(1)(O.a) reflects the indemnity principle underlying much of the rationale for the recovery of costs. It states:
(1) In exercising its discretion under section 131 of the Courts of Justice Act to award costs, the court may consider, in
addition to the result in the proceeding and any offer to settle or to contribute made in writing,
(O.a) the principle of indemnity, including, where applicable, the experience of the lawyer for the party entitled to the
costs as well as the rates charged and the hours spent by that lawyer.

133 Rule 57.01(6) requires the parties to exchange a Form 57B costs outline, and Form 57B contains a column for "the hours
spent, the rates sought for costs and the rate actually charged by the party's lawyer".
134
There is no issue that actual rates charged may be a relevant consideration in determining costs: see Stellarbridge
Management Inc. v. Magna International (Canada) Inc. (2004), 71 O.R. (3d) 263 (Ont. C.A.), at paras. 94-99. However, hourly
rates and the notion of indemnification, while clearly important, are not the only relevant considerations: see 1465778 Ontario
Inc. v. 1122077 Ontario Ltd. (2006), 82 O.R. (3d) 757 (Ont. C.A.); and Chiefs of Ontario v. R., [2007] O.J. No. 4068 (Ont.
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S.C.J.), paras. 12-14 and 17. The court's authority under rule 57.01(1) remains discretionary, and it is significant that under rule
57.01(1)(0.a), information regarding "rates charged and hours spent" is called for in applying the principle of indemnity only
"where applicable". Rates and hours spent are not particularly "applicable" in situations where counsel are salaried employees
of their employer litigant. In those circumstances, the salaried lawyer does not generally send a bill to his or her employer for
services rendered, with or without hourly rates.
135
Section 131(2) of the Courts of Justice Act, R.S.O 1990, c. C.43, and s. 36 of the Solicitors Act, R.S.O. 1990, c. S.15
both affirm the Crown's right to recover its partial indemnity costs in proceedings in which it has been successful, even though
it is represented by salaried counsel. They provide:
Courts of Justice Act
131(2) In a proceeding to which Her Majesty is a party, costs awarded to Her Majesty shall not be disallowed or reduced
on assessment merely because they relate to a lawyer who is a salaried officer of the Crown ...
Solicitors Act
36. Costs awarded to a party in a proceeding shall not be disallowed or reduced on assessment merely because they relate
to a solicitor or counsel who is a salaried employee of the party.
136 As Ontario acknowledges, these provisions do not deprive the court of its discretion in fixing costs. However, the courts
in many jurisdictions have adopted the principle that, where a successful party is represented by a salaried lawyer, the proper
method of fixing costs is to deal with them as though they were the costs of an independent outside counsel. The theory behind
this approach is that it will roughly and fairly approximate the actual amount of expenses incurred: see Eastwood Estate, Re,
[1974] 3 All E.R. 603 (Eng. C.A.), at p. 608 (where the "English Rule" appears to have been first articulated); Edmonton (City)
v. Alberta (Public Utilities Board) (1985), 16 D.L.R. (4th) 459 (Alta. C.A.), at p. 464; 872245 Northwest Territories Ltd. v.
Dowdall, [1989] N.W.T.J. No. 114 (N.W.T. S.C.); Grand & Toy Ltd. v. Aviva Canada Inc., 2010 ONSC 372 (Ont. S.C.J.), at
paras. 3-5.
137

The motion judge followed this approach. She was entitled to do so.

138
In the end, the motion judge simply followed the test signalled by Armstrong J.A. in Boucher v. Public Accountants
Council (Ontario) (2004), 71 O.R. (3d) 291 (Ont. C.A.), at para. 26: "the objective is to fix an amount that is fair and reasonable
for the unsuccessful party to pay in the particular proceeding, rather than an amount fixed by the actual costs incurred by the
successful litigant" (emphasis added).
(c) Cross-Examinations
139 Rule 39.02(4)(b) provides that a party who cross-examines on an affidavit (other than on a motion for summary judgment)
is liable for the partial indemnity costs of every adverse party with respect to the cross-examination, regardless of the outcome
of the proceeding, unless the court orders otherwise.
140 The motion judge recognized her discretion to order otherwise. She exercised it in favour of Ontario in the circumstances,
and gave unassailable reasons for doing so. These reasons included: (i) that the appellants did not contest jurisdiction solely on
the basis of the allegations in the pleadings, but relied heavily on the evidence of their affiants; (ii) that she herself relied on the
cross-examination evidence, including the answers to undertakings, in arriving at her decision; and (iii) that it was reasonable
and necessary for Ontario to cross-examine the BAT Group appellants' U.K. expert, because the BAT Group appellants had
decided to do the same with Ontario's expert.
141

There is no basis for interfering with that decision.
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142
We note that once again, the motion judge was not oblivious to what appears to us to be an irony in the appellants'
position with respect to costs of the cross-examinations. She observed that the appellants themselves were seeking to recover
the costs of their cross-examinations of Ontario's affiants.
(d) Joint and Several Liability
143

Nor do we see any error in the decision to make costs payable on the basis of joint and several liability.

144
The motion judge appropriately distinguished between the RJR moving parties on the one hand, and the BAT Group
and Carreras moving parties on the other hand. Although there was some overlap between the respective positions of these
Groups, she concluded that there were sufficient differences to militate against making all moving parties jointly and severally
responsible for costs. No one contests this decision.
145
Industries, Investments, BAT plc, and Carreras attack the decision to hold them jointly and severally liable for their
portion of the costs, however. They argue that a joint and several award of costs is unusual and was unwarranted in this case.
They say the motion judge unfairly penalized them for doing exactly what she as the case management judge had asked them
to do: namely to cooperate in their filings and submissions in order to expedite and simplify the proceedings.
146 The motion judge's decision was based on more than administrative efficiency, however. Her decision to make the BAT
Group appellants and Carreras jointly and severally liable for their portion of the costs was based on the overlap in factual and
legal issues among them, their inter-corporate relationships, and their adoption of common arguments. In addition, we note that
this was a case of multiple parties launching a proceeding in which they sought like remedies against the same responding party.
147

The authorities relied upon by the appellants are distinguishable.

148 In Society of Lloyd's v. Saunders, [2001] O.J. No. 5144 (Ont. C.A.), the key to this Court's decision not to allow costs on
a joint and several basis was the fact that the parties against whom the award was sought were defending the proceedings, not
bringing them, and were therefore required to defend. The Court felt that a joint and several award in those circumstances would
be "onerous and potentially unfair" and would penalize the parties for having to defend. Here, that rationale does not apply.
149 Bossé v. Mastercraft Group Inc. (1995), 123 D.L.R. (4th) 161 (Ont. C.A.) was an action in which a number of financial
institutions sought to recover from approximately 170 investors on loans that were in default as a result of a failed tax-driven
arrangement concerning the purchases of condominiums. The issue on appeal was whether those investors were required to
pay costs on a solicitor/client basis. The fact that the award had been made on a joint and several basis was not contested.
While the Court did observe, at para. 66, that the joint and several award was "admittedly a highly unusual one", the comment
was based on the fact that the award could cause an onerous unfairness on various investors, who had no business relationship
between them but who could be called upon to pay an award that exceeded their mortgage debt to the institution. Again, that
is not the case here.
150 While joint and several costs awards may be unusual, it was open to the motion judge, in our view, to exercise her overall
discretion with respect to costs by making them payable in the joint and several fashion that she did, for the reasons she did.
Doherty J.A.:
I agree
Appeal dismissed.
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Mackenzie J.A. (Proudfoot J.A. concurring):
Introduction
1
This appeal raises issues of jurisdiction simpliciter and forum conveniens with respect a writ served ex juris on foreign
defendants for breach of a share purchase contract.
2
The plaintiff/respondent Pacific International Securities Inc. ("Pacific") served the writ on the appellants in the United
States without leave. The writ was endorsed for service outside of British Columbia pursuant to Rule 13(1)(g) of the British
Columbia Rules of Court in respect of a breach of contract committed in British Columbia. The chambers judge concluded
that Rule 13(1)(g) could not support service ex juris because the alleged breach of contract occurred in California and not in
British Columbia. However, he upheld service of the writ under Rule 13(3) on the ground that there was a real and substantial
connection between the cause of action and British Columbia. He also concluded that jurisdiction should not be declined on
grounds of forum non conveniens .
3
In this Court, Pacific relied solely on Rule 13(3) to support ex juris service. Counsel conceded that the breach of contract
did not occur in British Columbia and jurisdiction simpliciter could not be supported under Rule 13(1)(g).
4 The defendants/appellants contend that the proceedings do not meet the "real and substantial connection" test required for
jurisdiction simpliciter under Rule 13(3) and that the chambers judge erred in applying the test for forum conveniens .
Facts
5
Pacific is a British Columbia securities dealer. Its claim is for damages for breach of a share purchase contract made by
telephone and confirmed by an exchange of faxed messages. The purchase was made by Pacific to fill a client purchase order.

1

6
The contract was for 2,400 shares of Shopping.com at a price of $28.35 ($U.S.) per share or a total price of $68,040
($U.S.), for settlement on 23 March 1998. Shares of Shopping.com are listed on the National Association of Securities Dealers
("NASD") Bulletin Board, an over-the-counter market. The appellant Drake Capital Securities Inc. ("Drake") is said to be the
"market maker" of the shares of Shopping.com and to have advertised the availability of Shopping.com shares through a notice
posted on its internet bulletin board.
7
The transaction in issue was effected by telephone between a Pacific employee in Vancouver and a Drake employee in
California. It was confirmed by faxed messages between Pacific in Vancouver and PaineWebber Inc., as agent for Drake, in
Weehawken, New Jersey. The Drake "market-maker" website that advertised the availability of Shopping.com shares is said
to be physically located in Colorado. None of the appellants have an office or other physical presence in British Columbia or
elsewhere in Canada.
8
The "delivery" of the shares would have been effected through accounts at the Canadian Depository for Securities
("CDS")and the U.S. Depository Trust Company ("DTC"). CDS is located in Toronto and DTC in the United States. Normally
delivery would be effected electronically by reciprocal entries in the accounts of the two trust companies, crediting the shares
as delivered in the segregated account of Pacific at the CDS and debiting the corresponding Drake account at DTC. It would be
only in a rare instance that a share certificate would physically be delivered or issued in the name of Pacific or its client.
9 Pacific notified the appellants, by a faxed "buy in notice," that if the shares were not delivered by a specified date substitute
shares would be bought for the appellants' account. The appellants' requested and were given an extension to 8 April 1998.
The shares remained undelivered. Pacific alleges that it was directed by its regulatory authority to purchase or borrow shares
to cover its short position with its client. Pacific then purchased 2,400 shares in the market at a cost of $81,000 ($U.S.) to fulfil
the obligation to the client. Pacific claims the difference in cost, $12,960 ($U.S.).
Jurisdiction Simpliciter under Rule 13(3)
10
The issue before us is whether the chambers judge was correct in finding jurisdiction simpliciter under Rule 13(3).
The three defendants are jointly represented and assert a common position on this appeal. They are all foreign corporations
served ex juris .
11

Rule 13(3) is brief. It reads:
13(3) In any case not provided for in subrule (1), the court may grant leave to serve an originating process or other document
outside British Columbia.

12
It is settled law that Rule 13(3) incorporates by necessary implication the real and substantial connection test for
jurisdiction; see Cook v. Parcel, Mauro, Hultin & Spaanstra, P.C. (1997), 31 B.C.L.R. (3d) 24 (B.C. C.A.) . However, as La
Forest J. noted in Tolofson v. Jensen, [1994] 3 S.C.R. 1022 the term "real and substantial connection" has not been fully defined.
In Cook , a claim for declaratory relief against a Colorado law firm failed the test of connection to British Columbia. Any
declaration would have required an injunction from a Colorado court to give it efficacy. The substance of the claim involved the
legal and ethical duties of Colorado lawyers in Colorado, a matter quintessentially within the purview of the Colorado courts
and lacking any substantial connection to British Columbia.
13
The appellants rely on the decision of this court in Canadian International Marketing Distributing Ltd. v. Nitsuko
Ltd. (1990), 56 B.C.L.R. (2d) 130 (B.C. C.A.) . The case involved a contract with a Japanese company for the supply of
telecommunications equipment f.o.b. Japan. The contract allegedly was breached when the defendant failed to supply the
equipment. This Court held that the British Columbia court had no jurisdiction because the defendant did not have any presence
in British Columbia and the cause of action arose outside of Canada on a contract to supply goods in Japan and governed by
the law of Japan.

2

14
Pacific submits that the real and substantial British Columbia connection in this case is the obligation imposed by B.C.
regulatory authority to buy or borrow shares to meet its obligation to its client. It claims that the damage in the amount of the
differential cost of the shares was sustained in compliance with the regulatory directive. It will raise that obligation in response
to any defence of failure to mitigate. Thus Pacific contends that in this case, unlike Nitsuko , the damage was suffered in British
Columbia and in compliance with duties imposed by British Columbia law.
15
The connection of the damage sustained to jurisdiction is not a specific ground for asserting jurisdiction in Rule 13(1).
The Ontario rule comparable to Rule 13(1) is Rule 25(1)(h) of the Ontario Rules of Practice which allows service ex juris "in
respect of damage sustained in Ontario arising from a . . . breach of contract committed elsewhere." The Ontario rule implies that
damage sustained within the jurisdiction arising from a breach of contract outside the jurisdiction meets the real and substantial
connection test discussed in authorities such as Morguard Investments Ltd. v. De Savoye (1990), 52 B.C.L.R. (2d) 160 (S.C.C.)
and Tolofson v. Jensen , supra . Thus jurisdiction on that ground is consistent with the general principles of conflict of laws
and inter-jurisdictional comity. Although unlike Ontario, damage sustained within the jurisdiction is not a specific ground for
asserting jurisdiction in a breach of contract case under Rule 13(1), I see no reason why it cannot be relied upon as a real and
substantial connection "in any other case" under Rule 13(3).
16
Nitsuko involved a simple failure to deliver goods in Japan and there was no claim for damage sustained in British
Columbia in any way comparable to Pacific's claim here. The only apparent ground for asserting jurisdiction in Nitsuko was
the plaintiff's residence in the jurisdiction and that is not sufficient.
17 Ell v. Con-Pro Industries Ltd. (1992), 11 B.C.A.C. 174 (B.C. C.A.) , relied upon by the appellants, is the tort equivalent of
the Nitsuko contract. In that case, the plaintiff's husband, a British Columbia resident, was killed in a motor vehicle accident in
Ontario. It was held that the British Columbia court had no jurisdiction because the deceased's residence was the only connection
to British Columbia. The cause of action arose in Ontario and the defendants had no connection to British Columbia. The
damage that completed the cause of action, the fatality, occurred in Ontario and, as in Nitsuko the only connection with British
Columbia was the plaintiff's residence. That alone is insufficient to establish jurisdiction.
18 In my view, neither Nitsuko nor Ell precludes the British Columbia courts from taking jurisdiction simpliciter where the
damages, either in contract or tort, are sustained in British Columbia.
19
Pacific's statement of claim alleges that the appellants carry on business in British Columbia, although it is not alleged
that they have any physical presence in the jurisdiction. Pacific's affidavit evidence asserts that both Drake and PaineWebber
engage in the business of selling U.S. securities to Canadian dealers, referred to as "south-bound traffic" and buying Canadian
securities for U.S. accounts, "north-bound traffic." Affidavits of officers of the appellants deny generally that the appellants
carry on business in British Columbia.
20
In Amchem Products Inc. v. British Columbia (Workers' Compensation Board), [1993] 1 S.C.R. 897 (S.C.C.) , Sopinka
J. commented at pp. 911-912:
This Court has not considered this question [of the proper forum] since its decision in Antares Shipping Corp. v. The Ship
"Capricorn", [1977] 2 S.C.R. 422 . Meanwhile, the business of litigation, like commerce itself, has become increasingly
international. With the increase of free trade and the rapid growth of multi-national corporations it has become more
difficult to identify one clearly appropriate forum for this type of litigation. The defendant may not be identified with
only one jurisdiction. Moreover, there are frequently multiple defendants carrying on business in a number of jurisdictions
and distributing their products or services world wide. As well, the plaintiffs may be a large class residing in different
jurisdictions. It is often difficult to pinpoint the place where the transaction giving rise to the action took place. Frequently,
there is no single forum that is clearly the most convenient or appropriate for the trial of the action but rather several which
are equally suitable alternatives. In some jurisdictions, novel principles requiring joinder of all who have participated in a
field of commercial activity have been developed for determining how liability should be apportioned among defendants. In
this climate, courts have had to become more tolerant of the systems of other countries. The parochial attitude exemplified

3

by Bushby v. Munday (1821), 5 Madd. 297, 56 E.R. 908 , at p. 308 and p. 913, that "[t]he substantial ends of justice would
require that this Court should pursue its own better means of determining both the law and the fact of the case" is no
longer appropriate.
These observations were made in the context of forum conveniens and anti-suit injunction issues but they reflect a reality that
also bears on questions of jurisdiction simpliciter . Securities transactions involve intangible property effected by electronic
means through various intermediaries in different physical locations. In the world of electronic commerce, physical locations
can become almost incidental and other factors assume greater importance. I think it is at least arguable on the facts asserted
by Pacific that the appellants can be said to carry on business in British Columbia but I do not think it is necessary to answer
that question definitively for jurisdictional purposes in this case.
21
Here the plaintiff claims that its damage was sustained in compliance with British Columbia regulatory obligations. It
may be that the appellants will assert rules in other jurisdictions in defence of the claims. At this stage it cannot be determined
whether there will be a conflict between the rules in different jurisdictions and, if so, which rules will govern. However, it is
apparent that British Columbia rules will be engaged at least on questions of mitigation of damages. In the context of this dispute
I think that is a real and substantial connection of the cause of action to British Columbia.
22
It follows that in my opinion the chambers judge was correct in his conclusion that the British Columbia court has
jurisdiction simpliciter under Rule 13(3).
Forum non conveniens
23

On the issue of forum non conveniens the chambers judge said at paragraphs 31 and 32:
Upon a review of the facts in this case, I am not satisfied that the United States is clearly a more appropriate forum than
British Columbia for the case at bar to be heard. First, the Plaintiff is incorporated and carries on business in British
Columbia. Second, the Plaintiff suffered damage in British Columbia. Third, inconvenience to potential witnesses for the
Defendants will be minimal since the matter may be heard by way of summary trial with evidence given by way of affidavit.
Fourth, cost of conducting the litigation in this jurisdiction will be kept to a minimum since the matter may be heard by
way of summary trial. Finally, if United States securities law is applicable, I am not convinced that its interpretation and
applicability by this Court will be a bar to a fair trial in this jurisdiction.
In conclusion, I am not prepared to give effect to the doctrine of forum non conveniens. The Defendants have not established
that there is clearly a more convenient or appropriate forum in the United States.

24
The appellants submit that the chambers judge erred in two respects in reaching his conclusion. First, it was argued that
the chambers judge placed too high an onus on the appellants in requiring them to satisfy him that an United States jurisdiction,
specifically California, was "clearly" a more appropriate or convenient forum. Relying on Amchem , supra , the appellants
contend that once the appellants had established that California was an appropriate forum, the onus shifted to Pacific to show
that justice requires that the trial take place in British Columbia. In my opinion, Amchem does not stand for such a broad
proposition. Amchem involved an anti-suit injunction where the foreign court, in Texas, had assumed jurisdiction in accordance
with accepted jurisdictional principles. The issue was whether the British Columbia plaintiff should be restrained from pursuing
the Texas action. The plaintiff had chosen the Texas forum. Here the plaintiff has chosen the British Columbia forum and there
are no competing proceedings in any other jurisdiction. In these circumstances I do not think that the chambers judge erred in
allowing Pacific its choice of forum given that another forum was not more convenient.
25
The appellants also submit that the emphasis placed by the chambers judge on the summary trial procedure available
in British Columbia implied that no similar procedure was available in California. I do not take that implication from those
comments. Rather, I think the trial judge simply emphasized that the availability of a summary trial with evidence on affidavit
would be less expensive for the appellants than a trial that would require the presence of witnesses. Inasmuch as there do
not appear to be issues of credibility, a summary trial would be advantageous to all parties, particularly having regard to the
relatively low amount of damages claimed. I assume that California does have a summary trial equivalent of British Columbia
4

Rule 18A and that there is no significant difference between the jurisdictions in that respect. While the availability of a summary
trial may not be a procedural advantage of British Columbia over California, it does reduce the cost and inconvenience to the
appellants of litigating in British Columbia compared to a trial with witnesses. I take that to be the thrust of the chambers judge's
comments and as such I think it was a factor he was entitled to consider in exercising his discretion as to the convenient forum.
26

In my opinion, there is no reversible error in the conclusion of the chambers judge on forum non conveniens.

27

I would dismiss the appeal.

Esson J.A. (dissenting):
28
I have read the draft reasons of Mr. Justice Mackenzie. I regret that I cannot agree with his conclusion that the appeal
should be dismissed.
29 The most significant finding of the chambers judge was that the alleged breach of contract occurred in California and not
in British Columbia. On the basis of that finding, he correctly held that the service ex juris of the writ of summons was invalid.
The first issue on appeal is whether his finding that service of the writ could be upheld under Rule 13(3) on the ground that
there is real and substantial connection between the cause of action and British Columbia can be upheld. In my view, it cannot
and it is therefore not necessary to consider the question of forum non conveniens .
30
Counsel for the plaintiff does not dispute the correctness of the finding by the learned chambers judge that the alleged
breach of contract occurred in California. It is of some importance that the decisions which require that conclusion, going back
over more than a century, deal with a fact pattern which cannot be distinguished on any ground other than that technological
changes have resulted in transactions of the kind involved here being dealt with in a manner which is mechanically different
from that which prevailed at the time those cases were decided.
31 The earliest such authority is Oppenheimer v. Sperling (1899), 7 B.C.R. 96 (B.C. S.C.) a decision of Irving J. ruling that
an ex juris writ which was issued in an action to enforce an agreement between residents of British Columbia and England for
transfer of shares to a British Columbia company was a contract to be enforced in England. As Irving J. said at p. 99:
The plaintiffs seek to enforce a contract to transfer shares in a British Columbia Company. The defendant would satisfy
their demand by executing the deed in England, or anywhere else. There is nothing to be performed under the contract in
British Columbia either in respect of the transfer of the shares or of the defendants' holding the other shares in trust.
32 A similar fact pattern was dealt with by this court in Smith & Osberg Ltd. v. Hollenbeck (1939), 54 B.C.R. 141, [1939] 2
W.W.R. 625 (B.C. C.A.) . In that case the plaintiff, a British Columbia corporation carrying on business in this province, sued
for specific performance of a contract with the intended defendant to deliver all of the issued shares of another British Columbia
company which carried on business in this province. The intended defendant was an American citizen residing and having a
business office in Oregon. This court held that an order granting leave to effect service ex juris should be reversed. The majority
judgment is that of Sloan J.A. (later C.J.B.C.) who said at p. 633 (W.W.R.):
The narrow question is whether the contract sued upon is one which "ought to be performed within the jurisdiction." In
the absence of authority "ought" might import considerations of the widest kind but this Rule is of a considerable age and
happily this word "ought" in it has not escaped comment.
After referring to the decision of Collins M.R. in Mutzenbecher v. La Aseguradora Espanola, [1906] 1 K.B. 254 (Eng. C.A.) ,
at 260, 75 L.J.K.B. 172 (Eng. C.A.) holding that "... it must be shown that the contract on the part of the person who issued
must be one to be performed within the jurisdiction." Sloan J.A. went on to say at p. 634 (W.W.R.):
Applying then that test to this case I am satisfied that, in so far as the sale of the shares is concerned, the defendant's
only contractual obligation is to execute and deliver proper forms of transfer together with the requisite share certificates.
He is not obligated to effect registration-Castleman v. Waghorn, Gwynn & Co . (1908) 41 S.C.R. 88 ; Skinner v. London
Marine Insur. Corpn . (1885) 14 Q.B.D. 882 , 54 L.J.Q.B. 437; Oppenheimer v. Sperling (1899) 7 B.C.R. 96 , at 99;
5

Tangney v. Clarence Hotels Co., [1933] Ir. R. 51 , at 59-nor for that matter to prepare the transfer forms. It is the duty of
the transferee to prepare the necessary forms and to present them to the transferor for signature: Birkett v. Cowper-Coles
(1919) 35 T.L.R. 298 .
It is clear to me that the said obligation of the defendant is not one which must be performed within the jurisdiction.
33
The case which is primarily relied on by the appellant is Canadian International Marketing Distributing Ltd. v. Nitsuko
Ltd. (1990), 56 B.C.L.R. (2d) 130 (B.C. C.A.) . That case arose from a different fact pattern from that in Oppenheimer v.
Sperling and Smith & Osberg Ltd. v. Hollenbeck but is based on the same principle. The plaintiff, a British Columbia Company,
entered into a contract with the defendants, which were Japanese corporations, for the supply of a telephone switching system
to be delivered f.o.b. Japan. The defendants applied under Rule 14(6) for a declaration that the British Columbia courts had
no jurisdiction or should decline jurisdiction. The chambers judge dismissed that application. In reversing his decision, Gibbs
J.A. for the court said at p. 132:
If the chambers judge had kept the two concepts of jurisdiction simpliciter and forum conveniens separate, and followed
the sequence of considering jurisdiction first, he would, I think, have disposed of the applications differently. On the facts
the only connection between this case and the Province of British Columbia is that the plaintiff is a resident here, and that
is not enough. The defendants are not residents. They are residents of Japan. They neither carry on business in Canada or
have assets in Canada or have officers, employees or agents in Canada. In short, they have no presence here. Furthermore,
the alleged cause of action arose outside of Canada. It arose on an alleged breach of a contract to deliver goods f.o.b. Japan,
a contract moreover which appears to have incorporated the law of Japan to govern the contractual relationship.
34 I see no material distinction between this case and the factual matters relied on by Gibbs J.A. in concluding that the courts
of this province had no jurisdiction. In this case the defendants are not residents of Canada. They are residents of the United
States. They do not carry on business in Canada. They do not have assets in Canada. They have no officers, employees or agents
in Canada. In short, they have no presence here and clearly the alleged cause of action arose outside Canada. Counsel for the
respondent seeks to distinguish this case from Nitsuko on the basis that these defendants have on other occasions entered into
similar contracts to deliver shares to brokers in British Columbia. That, in my view, does not affect the principle.
35
The grounds upon which the chambers judge found a real and substantial connection between the cause of action and
British Columbia were stated by him thus:
[26] The Plaintiff carries on business in British Columbia. The transaction which forms the basis of this litigation arose
during the course of the Plaintiff's business in British Columbia. Pursuant to communication initiated by the Plaintiff, a
share purchase agreement was allegedly entered into by the Plaintiff and the Defendants. When the Defendants allegedly
failed to deliver the shares pursuant to the agreement, the Plaintiff, in accordance with standard practice, issued buy-in
notices dated March 23, 1998 and April 9, 1998 to the Defendant PaineWebber. The buy-in notices originated in British
Columbia. The Plaintiff effected the buy-in of the shares for the account of Drake, and in so doing, allegedly suffered a
loss of $12,960.00 USD. The Plaintiff suffered the damages in British Columbia.
[1] On the basis of these facts, I am satisfied that a real and substantial connection exists between the cause of action and
British Columbia such that this Court has sufficient interest to hear the matter at hand.
36 Most of the facts listed in para. 26 are indistinguishable from the facts in Oppenheimer , Smith & Osberg and Nitsuko . It
is inevitable, where the purchaser carries on business in British Columbia, that it will have taken steps in relation to the contract
in this province. The only additional matter mentioned by the chambers judge is that the plaintiff suffered damages in British
Columbia. I see no significance in that. With respect, that flows inevitably from the fact that the purpose of the contract from
the point of view of the plaintiff was to have the benefit in this province of whatever goods it was purchasing.
37
My colleague relies, as I understand his analysis, on the matter of damages being sustained in this province and the
additional factor of British Columbia regulations perhaps having some impact on the issues between the parties. With respect, I
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do not see that as a distinguishing feature. We live in an era of intense regulation and, as my colleague says, California regulatory
bodies may also be involved.
38
It is my view that, as a matter of policy, our courts should not be astute to find jurisdiction on the basis of minor factual
distinctions. Most of these issues arise in a commercial context. In that context, consistency is all important. Plaintiffs should
not be encouraged to elevate minor differences in fact patterns into grounds for distinguishing a settled line of authority.
39

In my view, that is the effect of the decision under appeal. I would allow the appeal.
Appeal dismissed.
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I
A. OVERVIEW
1
The appellant sued the respondents for libel, claiming damages of more than $15 million. The respondents defended the
claim, advancing several defences, including justification and qualified privilege.
2 The respondents successfully moved for a dismissal of the action under s. 137.1 of the Court of Justice Act, R.S.O. 1990, c.
C.43 ("CJA"). The motion judge awarded the respondent, Maia Bent, her costs on a full indemnity basis, fixed at $282,943.42.
He awarded the respondent, Lerners LLP, its costs on a partial indemnity basis, fixed at $30,000.
3
The appellant appeals from the dismissal of the action. If that appeal is dismissed, the appellant seeks leave to appeal
from the costs order.
4
For the reasons that follow, I would hold that although the motion judge correctly determined that the expression in issue
related to a matter of public interest, he erred in concluding that the appellant had failed to meet his onus under ss. 137.1(4)(a)
and (b). I would hold that on a proper application of those provisions to the motion record, the appellant met that onus. I would
further hold that s. 137.1 does not infringe s. 7 or s. 15 of the Canadian Charter of Rights and Freedoms.
5 I would allow the appeal, set aside the dismissal of the action, and remit the matter to the trial court. Given my disposition
of the main appeal, it is unnecessary to consider the application for leave to appeal the costs order.
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B. THE FACTS
6 The appellant, Howard Platnick ("Dr. Platnick"), is a medical doctor. He spends much of his professional time preparing and
reviewing medical assessments done in the context of disputes between insurers and persons injured in motor vehicle accidents.
Dr. Platnick works mostly, but not exclusively, for insurers.
7
The respondent, Maia Bent ("Ms. Bent"), is a lawyer and partner with the respondent law firm, Lerners LLP ("Lerners").
She acts for individuals who have been injured in motor vehicle accidents and are seeking compensation from insurers. At the
relevant time, Ms. Bent was also the president-elect of the Ontario Trial Lawyers Association ("OTLA"), an organization of
lawyers, law clerks, and law students who represent persons injured in motor vehicle accidents and who are involved in the
automobile insurance dispute resolution process.
8
In November 2014, Ms. Bent was acting for Dr. Laura Carpenter, who had been injured in a motor vehicle accident. Dr.
Carpenter claimed to have suffered a catastrophic impairment as a result of the accident. That designation would entitle her to
claim enhanced medical and other insurance benefits from the insurer.
9 The determination of whether an individual has suffered a catastrophic impairment is made using criteria and guidelines set
out in, or incorporated into, the Statutory Accidents Benefits Schedule, O. Reg 34/10 under the Insurance Act, R.S.O. 1990, c. I.8
("SABS"). The scheme contemplates a variety of medical assessments using a scoring system for various kinds of impairments
and a ranking of levels of impairment for various activities or bodily functions.
10
The insurer can request a catastrophic impairment evaluation. That evaluation involves assessments by various medical
professionals with different specialities. Some are very familiar with the criteria set out in the SABS and others are not. Insurers
generally retain someone to obtain the necessary medical evaluations and to prepare the necessary reports and assessments.
11
In Dr. Carpenter's case, the insurer retained SLR Assessments ("Sibley"). Sibley retained the experts with the necessary
specialities to perform Dr. Carpenter's assessment. Those experts provided their reports to Sibley. Sibley corresponded directly
with those experts in respect of issues raised by their assessments.
12
Sibley also retained Dr. Platnick. Dr. Platnick is not a specialist. He was not asked to examine Dr. Carpenter or to
assess her medical condition from a clinical perspective. Dr. Platnick was retained to do an impairment calculation based on the
application of the applicable criteria in the SABS to the entirety of the medical information available, including the assessments
prepared by the various experts.
13
Sibley provided the medical records and expert reports to Dr. Platnick. Dr. Platnick prepared a report, which he sent
to Sibley.
14

Dr. Platnick's report entitled "Catastrophic Impairment Determination" begins with the following observation:
My calculations detailed below incorporate and consider the findings of all assessors on this CAT assessment team.

15 Dr. Platnick's report proceeds to examine the various criteria in the SABS that were relevant to Dr. Carpenter's catastrophic
impairment assessment. In his report, Dr. Platnick makes extensive reference to the assessments of the other specialists,
including the neurologist, Dr. King. At the end of the report under the heading "Impairment Calculation", Dr. Platnick sets out
his conclusions based on the specialists' reports. He concludes that Dr. Carpenter does not meet the catastrophic impairment
requirements under any of the criteria.
16

After setting out his conclusion based on the information provided by the other experts, Dr. Platnick writes:
It is the consensus conclusion of this assessment that [Dr. Carpenter] does not achieve the catastrophic impairment rating
as outlined in the SABS. . . .
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17 Dr. Platnick had not spoken to any of the other experts who had assessed Dr. Carpenter when he wrote his report. Following
his usual practice, he sent the report only to Sibley.
18
The report Dr. Platnick sent to Sibley had an acknowledgement page attached to the back. That acknowledgement page
indicated that Dr. Platnick's executive summary was a "consensus conclusion of this assessment". The acknowledgment page
had a place for the signature of each of the other specialists who had assessed Dr. Carpenter. There were no signatures on that
document when Dr. Platnick returned it to Sibley. In the normal course, Sibley would obtain those signatures. In Dr. Carpenter's
case, no acknowledgement was ever signed by the other experts and, as it turned out, there was not a consensus of opinion
among them.
19
Sibley provided Ms. Bent with a document entitled "Catastrophic Determination Executive Summary Report". That
document was identical to the report prepared by Dr. Platnick, except that it did not have the acknowledgment page on the back.
Ms. Bent did, however, receive a copy of Dr. Platnick's report with the unsigned acknowledgment. She also obtained the reports
from the other specialists and related documentation.
20
The dispute proceeded to arbitration before the Financial Services Commission of Ontario. The insurer relied on Dr.
Platnick's report and his opinion that Dr. Carpenter did not meet the catastrophic impairment rating criteria.
21
Dr. King, who had done Dr. Carpenter's neurological assessment for the insurer's catastrophic impairment evaluation,
testified at the arbitration. He indicated that he had not participated in any "consensus" meeting of the experts, that he had not
seen or signed Dr. Platnick's report, and that portions of his report had been omitted without his knowledge or consent.
22 After Dr. King testified, the insurer offered to settle. An initial offer was refused, but a second offer was accepted. Under
the settlement, Dr. Carpenter received a catastrophic designation, reinstatement of benefits, and payments of past medical and
rehabilitative expenses with interest. The insurer also agreed to fully indemnify Dr. Carpenter for fees and disbursements, even
though successful parties in the arbitration process normally receive only nominal costs.
23
Ms. Bent was convinced that the insurer settled the arbitration on terms very favourable to her client to avoid public
scrutiny of the insurer's conduct in respect of the medical evidence produced at the arbitration. Ms. Bent believed that Dr. King's
evidence, combined with her own examination of the relevant documents, revealed an attempt to misrepresent the opinions of
the medical experts who had examined Dr. Carpenter and mislead the arbitrator as to Dr. Carpenter's entitlement to a catastrophic
impairment designation.
24 A few days after the settlement, Ms. Bent posted an email on the OTLA member "Listserv", an automated email service.
Only OTLA members could subscribe to the Listserv. Some members subscribed and some did not. There were about 670
subscribers. Members who subscribe are obligated to undertake, in writing, to maintain the confidentiality of the information
provided on the Listserv. However, Ms. Bent's email was "leaked", first to an advocacy organization and shortly thereafter to
the press.
25
Ms. Bent's email, dated November 10, 2014, bears the subject line "Sibley Alters Doctors' Reports". As the contents of
the email are the basis for the defamation claim, I have set it out in full below. I have numbered each paragraph for the purposes
of subsequent references in this judgment to parts of the email.
[1] I am involved in an arbitration on the issue of catastrophic impairment where Sibley aka SLR Assessments did the
multi disciplinary assessments for TD Insurance. Last Thursday, under cross-examination the IE neurologist, Dr. King,
testified that large and critically important sections of the report he submitted to Sibley had been removed without his
knowledge or consent. The sections were very favourable to our client. He never saw the final version of his report which
was sent to us and he never signed off on it.
[2] He also testified that he never participated in any "consensus meeting" and he never was shown or agreed to the
Executive Summary, prepared by Dr. Platnick, which was signed by Dr. Platnick as being the consensus of the entire team.
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[3] This was NOT the only report that had been altered. We obtained copies of all the doctor's file[s] and drafts and there
was a paper trail from Sibley where they rewrote the doctors' reports to change their conclusion from our client having a
catastrophic impairment to our client not having a catastrophic impairment.
[4] This was all produced before the arbitration but for some reason the other lawyer didn't appear to know what was in
the file (there were thousands of pages produced). He must have received instructions from the insurance company to shut
it down at all costs on Thursday night because it offered an obscene amount of money to settle, which our client accepted.
[5] I am disappointed that this conduct was not made public by way of a decision but I wanted to alert you, my colleagues,
to always get the assessor's and Sibley's files. This is not an isolated example as I had another file where Dr. Platnick
changed the doctor's decision from a marked to a moderate impairment.
26
The first four paragraphs of the email refer to Dr. Carpenter's arbitration. The last sentence of the fifth paragraph refers
to a Catastrophic Determination Report prepared by Dr. Platnick about two years earlier in an unrelated case. The reference
to Dr. Platnick changing another doctor's "decision from a marked to a moderate impairment" is a reference to a psychiatric
assessment report done by a Dr. Dua. I will refer to that incident in more detail when considering the justification defence.
27
Dr. Platnick became aware of the email shortly after it was sent. He requested an apology and a retraction. When his
requests went unanswered, he commenced this lawsuit.
C. THE MOTIONS
28
Ms. Bent brought a motion under s. 137.1 of the CJA to dismiss Dr. Platnick's claim against her. Although Lerners did
not bring a similar motion, it was common ground that if Ms. Bent's motion succeeded, the action should also be dismissed
against Lerners.
29

In the course of the s. 137.1 motion, the appellant brought a motion seeking various orders in relation to the conduct

of the s. 137.1 motion. 1 He also brought a motion for a declaration that s. 137.1 infringed ss. 7 and/or 15 of the Charter and
was therefore of no force or effect.
30

The motion judge rejected the constitutional arguments. The appellant renews those arguments on appeal.

31

In allowing Ms. Bent's s. 137.1 motion, the motion judge reached three significant conclusions. He held that:
• Ms. Bent had established that her email constituted expression in respect of a matter of public interest (s. 137.1(3));
• Dr. Platnick had failed to satisfy him that there were grounds to believe that Ms. Bent did not have a valid defence to
Dr. Platnick's libel claim (s. 137.1(4)(a)(ii)); and
• Dr. Platnick had not satisfied him that the harm suffered or likely to be suffered by Dr. Platnick as a result of the email
was sufficiently serious that the public interest in allowing Dr. Platnick to proceed with his claim outweighed the public
interest in protecting Ms. Bent's expression (s. 137.1(4)(b)).

32
The appellant challenges all three holdings. To succeed on the appeal, he must demonstrate either that the motion judge
erred in his s. 137.1(3) determination that the expression in the email related to a matter of public interest, or that he erred both
in his determination under s. 137.1(4)(a)(ii), concerning the validity of the defences advanced, and his s. 137.1(4)(b) assessment
of the competing public interests. In addition, to succeed on the appeal, Dr. Platnick must establish, as required by s. 137.1(4)
(a)(i), that there are grounds to believe that his claim has "substantial merit". The motion judge found it unnecessary to decide
this point in light of his conclusions outlined above.
33 I will first examine the arguments that turn on the interpretation of the relevant provisions of s. 137.1. I will then consider
the constitutional arguments.
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D. THE INTERPRETATION OF SECTION 137.1
(i) Did the Motion Judge Err in his Interpretation of s. 137.1(3)?
34

Section 137.1(3) provides:
On a motion by a person against whom a proceeding is brought, a judge shall, subject to subsection (4), dismiss the
proceeding against the person if the person satisfies the judge that the proceeding arises from an expression made by the
person that relates to a matter of public interest.

35
This court considered the purpose of s. 137.1 in 1704604 Ontario Ltd. v. Pointes Protection Association, 2018 ONCA
685 (Ont. C.A.), at paras. 27-49 (released concurrently with these reasons), at length. I need not repeat that analysis. This court
also considered the meaning of "public interest" in s. 137.1(3) in Pointes, at paras. 50-66. This court's analysis of that provision
is consistent with the motion judge's analysis in this case: see paras. 61-79 of his reasons. Both lean heavily on the description
of "public interest" set out in Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.).
36
Like the motion judge, I view the email as relating to a matter of importance to the proper administration of justice in
Ontario. The email relates to the process put in place by the legislature for the determination of claims made by persons injured
in motor vehicle accidents. The email raises concerns about the integrity of that process and, in particular, the honesty and
reliability of medical reports filed on behalf of insurers in the arbitration process. The integrity and reliability of that process
has a direct impact on a significant segment of the public.
37
The email is also directed at persons with a vital interest in ensuring the honesty and integrity of the arbitration process.
That interest is part of their greater responsibility to fully and effectively represent the interests of clients advancing claims
under the scheme.
38
It is important to emphasize that a finding that expression relates to a matter of public interest says nothing about the
merits of Dr. Platnick's claim that the email libelled him. An expression may be defamatory, false, and malicious and still relate
to a matter of public interest: Pointes, at para. 55. Similarly, a finding that expression relates to a matter of public interest does
not determine the outcome of a s. 137.1 motion. The outcome depends on the analysis required under s. 137.1(4).
39 In arguing for a very narrow reading of s. 137.1(3) that would limit the section to "a very serious societal or public interest",
Dr. Platnick submits that constitutional values, which include the protection of reputation, must inform the interpretation. The
relationship between Charter principles and statutory interpretation is explained in R. v. Rodgers, 2006 SCC 15, [2006] 1 S.C.R.
554 (S.C.C.), at paras. 18-19:
It has long been accepted that courts should apply and develop common law rules in accordance with the values and
principles enshrined in the Charter. However, it is equally well settled that, in the interpretation of a statute, Charter values
as an interpretative tool can only play a role where there is a genuine ambiguity in the legislation. In other words, where
the legislation permits two different, yet equally plausible, interpretations, each of which is equally consistent with the
apparent purpose of the statute, it is appropriate to prefer the interpretation that accords with Charter principles. However,
where a statute is not ambiguous, the court must give effect to the clearly expressed legislative intent and not use the
Charter to achieve a different result . . . .
If this limit were not imposed on the use of the Charter as an interpretive tool, the application of Charter principles as
an overarching rule of statutory interpretation could well frustrate the legislator's intent in the enactment of the provision.
Moreover, it would deprive the Charter of its more powerful purpose — the determination of the constitutional validity
of legislation. [Citations omitted; emphasis in original.]
40
Dr. Platnick approaches the interpretation of s. 137.1 in the manner rejected in Rodgers. He sets out the constitutional
values that he says must guide the balancing of the competing interests of protecting reputation and freedom of expression
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and then urges this court to read the statute, regardless of what it actually says, to accord with the proper balancing of those
competing interests. As the motion judge put it in rejecting this argument, at para. 143:
In my view, inserting the concept of "Charter principles" into the process of statutory construction before determining
the intentions of Parliament in the first place . . . places the remedial cart before the interpretation horse. The Charter
represents the borders of the canvass [sic] upon which Parliament is constitutionally authorized to paint its laws. Those
borders have not been placed there to deflect Parliament's brush before it has gone past them. The plaintiff would have the
court steer Parliament's hand clear of approaching the line instead of deciding when it has actually done so. The latter is
my proper role; the former is not. Charter-values [sic] do not govern the task of interpreting legislation when no breach
of the Charter exists. [Emphasis in original.]
41
In my view, the motion judge properly defined the term "public interest" in s. 137.1(3). The evidence before the motion
judge fully supported his conclusion that the email constituted expression in relation to a matter of public interest.
(ii) Did the Motion Judge Err in his Interpretation of s. 137.1(4)(a)?
42
Sections 137.1(4)(a) and (b) set out the criteria upon which the motion judge must decide whether the claim should
proceed. Section 137.1(4)(a) addresses the merits of the claim. It reads:
A judge shall not dismiss a proceeding under subsection (3) if the responding party [plaintiff] satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party [defendant] has no valid defence in the proceeding;
43 As explained in Pointes, at paras. 69-70 and 75, s. 137.1(4)(a) puts the onus on the plaintiff (responding party) to establish
on the balance of probabilities that there are reasonable grounds to believe both that the plaintiff's claim has substantial merit
and that the defendant (moving party) has no valid defence. Broadly speaking, the section provides a mechanism whereby
claims that have little apparent merit and that potentially undermine freedom of expression can be screened out of the litigation
process at an early stage.
44

Placed in the context of this case, the question raised by s. 137.1(4)(a) becomes:
Could a reasonable trier conclude that Dr. Platnick had a real chance of establishing that he was libelled and could a
reasonable trier conclude that Ms. Bent had no valid defence to the allegation?

If affirmative answers to both questions were within the range of conclusions reasonably available on the motion record, Dr.
Platnick had met his onus under s. 137.1(4)(a).
45
As is evident from the analysis in Pointes, I agree with several aspects of the motion judge's analysis. Like him, I reject
the "no genuine issue for trial" test as applicable to s. 137.1(4)(a): see paras. 81-82 of his reasons. I also agree that the merits
inquiry dictated by s. 137.1(4)(a) must be approached having regard to the summary nature of the motion and the point in the
proceedings in which the motion is brought: para. 83.
46 I would not, however, adopt the "compelling and credible information" standard taken by the motion judge from Mugesera
c. Canada (Ministre de la Citoyenneté & de l'Immigration), 2005 SCC 40, [2005] 2 S.C.R. 100 (S.C.C.). In Mugesera, the court
was concerned with s. 19(1) of the Immigration Act, R.S.C. 1985, c. I-2, which provided that a person should not be granted
admission into Canada if there were "reasonable grounds to believe" that the person had committed a "war crime" or a "crime
against humanity" outside of Canada. In interpreting the provision, the court said, at para. 114:
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In essence, reasonable grounds will exist where there is an objective basis for the belief which is based on compelling
and credible information.
47
The kind of determination under consideration in Mugesera was very different from the determination a motion judge
must make on a s. 137.1 motion. In Mugesera, the Immigration and Refugee Board (Appeal Division), after hearing 24 days
of evidence, had to decide whether there were reasonable grounds to believe that Mr. Mugesera had committed war crimes
and crimes against humanity. This involved determining whether there were reasonable grounds to believe that certain facts
existed which, as a matter of law, would constitute such crimes. The description of the reasonable grounds to believe standard
as requiring "compelling and credible information" was made in the context of a fact-finding exercise carried out after a hearing
that lasted over three weeks. Mr. Mugesera's right to stay in the country hinged on that fact-finding.
48
A motion judge conducting a s. 137.1 motion does not make findings of fact under s. 137.1(4)(a). Instead, the motion
judge assesses, at a preliminary stage and through the reasonableness lens, the merits of the plaintiff's claim and the validity
of any defences advanced. The motion judge does so for the purpose of determining whether the lawsuit should be allowed to
proceed through the normal process. In my view, the phrase "reasonable grounds to believe" used in the context of s. 137.1 calls
for a less demanding inquiry than s. 19 of the Immigration Act required.
49 Nor, in my view, is it simply a matter of word choice. I think the phrase "compelling and credible information" can easily
lead a motion judge into an assessment of the ultimate merits of the case and the credibility of the claimants. As explained
in Pointes, at paras. 78-82, the issue for the motion judge is not the ultimate strength of the claim or the believability of the
plaintiff, but only whether the record provides a reasonable basis for believing the claim has substantial merit and that there
is no valid defence.
(a) Section 137.1(4)(a)(i)
50 Section 137.1(4)(a)(i) requires Dr. Platnick to establish reasonable grounds to believe that his libel action has "substantial
merit". In the context of libel actions, the "substantial merit" requirement refers to the facts that the plaintiff must establish to
prove the claim: see Pointes, at para. 72. Affirmative defences, which the defendant must advance in either the pleadings or the
materials on the s. 137.1 motion, are addressed under s. 137.1(4)(a)(ii): see Pointes, at para. 83.
51
To succeed in a libel case, a plaintiff must establish three things in addition to establishing that the defendant made the
statement complained of:
• the words complained of were published to at least one other person;
• the words complained of referred to the plaintiff; and
• the words complained of, in their natural and ordinary meaning or in some other meaning pled by the plaintiff, are
defamatory: Grant v. Torstar Corp., at para. 28.
52 If the plaintiff establishes the three facts set out above, the falsity of the statements and the damages caused to the plaintiff
are presumed: Simpson v. Mair, 2008 SCC 40, [2008] 2 S.C.R. 420 (S.C.C.), at para. 1. The libel claim will succeed unless the
defendant can successfully advance a defence such as justification or qualified privilege.
53
I have no difficulty concluding that there are reasonable grounds to believe that Dr. Platnick's claim has "substantial
merit". Indeed, I do not understand Ms. Bent to suggest in her affidavit that her email was not published, did not in part refer
to Dr. Platnick, and could not be understood in its natural and ordinary meaning as defamatory of Dr. Platnick. She relies on
various affirmative defences, including justification and qualified privilege. 2
54 Ms. Bent makes it clear in her affidavit that, in her email, she alleged that Dr. Platnick deliberately altered or misrepresented
assessments made by other doctors for the purpose of denying claimants a catastrophic impairment classification and the benefits
that flowed from that classification. Ms. Bent specifically alleges that Dr. Platnick misrepresented the findings and opinions of
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other doctors and "committed professional malpractice". As I read Ms. Bent's affidavit and cross-examination, her defence to
the claim is not that her comments were not potentially defamatory, but rather that they were true or protected by privilege.
55
The motion judge concluded that it was "reasonably likely" that Dr. Platnick could satisfy his burden in respect of the
facts essential to support the libel claim (para. 92). The motion judge declined to determine whether Dr. Platnick was required
to go further under s. 137.1(4)(a)(i) (para. 93). As explained in Pointes, at para. 80, Dr. Platnick had to satisfy the motion judge
that, defences aside, his claim had a real chance of success. In my view, this claim clears that hurdle.
(b) Section 137.1(4)(a)(ii)
56 The second part of the merits analysis described in s. 137.1(4)(a) focuses on the defences offered in response to the claim.
Under s. 137.1(4)(a)(ii), Dr. Platnick had to satisfy the motion judge that there were reasonable grounds to believe that Ms. Bent
had "no valid defence". A valid defence is a defence that would succeed at trial: Pointes, at para. 84.
57
The motion judge considered the defences of justification and qualified privilege. He concluded that Dr. Platnick had
failed to meet his onus on both.
58 The defence of justification is concisely described in Peter A. Downard, The Law of Libel in Canada, 4th ed. (Markham:
LexisNexis, 2018), at paras. 6.2-6.3:
The burden on the defendant is to prove the substantial truth of the "sting", or main thrust, of the defamatory words. The
sting of the words includes the expressed defamatory meaning of the words and any implication that is found to have been
a correct defamatory meaning of them.
If the sting of the words is justified on the evidence, minor inaccuracies will not prevent the defendant from establishing
a defence of justification. The defendant is not required to justify every word, or statements that do not add to the sting
or introduce any new actionable matter. [Footnotes omitted.]
59

There are two statements in Ms. Bent's email that refer to Dr. Platnick. She asserts that:
• Dr. Platnick prepared an executive summary report for the Dr. Carpenter arbitration, that purported to be a "consensus"
report, when in fact it did not reflect the consensus of the other experts who had examined Dr. Carpenter (para. 2); and
• In a different proceeding, Dr. Platnick had changed "a doctor's decision from a marked to a moderate impairment" (para.
5).

60 The "sting" or "main thrust" of the allegations in the email, when read in the context of the email's entirety, is the assertion
that, on two occasions, Dr. Platnick misrepresented or altered the opinions of other medical experts with a view to depriving
a claimant of a catastrophic impairment classification to which the claimant was entitled. They are allegations of dishonesty
and serious professional misconduct.
61
I will address the two comments separately. In respect of the "consensus" comment, the motion judge indicated that
Dr. Platnick described his report as "a consensus opinion" when it "plainly was not": para. 103. In his affidavit, Dr. Platnick
acknowledged that the word "consensus" was inappropriate, describing it as "a misnomer and misleading" and a vestige of an
earlier SABS regime.
62 To establish the justification defence, however, Ms. Bent had to do more than show that Dr. Platnick had wrongly used the
word "consensus". She had to show that the allegations of dishonesty and professional misconduct implicit in her allegations
were true.
63
Dr. Platnick offered a detailed explanation of how his reports were prepared. That explanation involved a description
of his role, the coordinating role of Sibley, and the interaction among Dr. Platnick, Sibley, and the other medical assessors. Dr.
Platnick explained that Sibley was responsible for coordinating and finalizing the reports prepared by the experts. He further
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explained that Sibley would send his report to each of the other assessors. The assessors would have to decide whether they
agreed with Dr. Platnick's report. If they did, they would "sign off" on his report by signing the acknowledgement page attached
to the back. Dr. Platnick expected that if there were any problems with the report he provided to Sibley, that Sibley would
contact him about those problems before forwarding his report to the claimant's lawyer.
64 In Dr. Carpenter's case, the other experts did not "sign off" on Dr. Platnick's report. The acknowledgement page attached
to his report did not contain the other assessors' signatures. Dr. Platnick and Ms. Bent offered different explanations for the
failure of the other experts to "sign off" on Dr. Platnick's report.
65 In his affidavit and cross-examination, Dr. Platnick took the position that no lawyer reading the report would be misled by
the use of the word "consensus". In his cross-examination, Dr. Platnick insisted that, while there were several different levels
of consensus, his use of the word could not mislead Ms. Bent or any other lawyer who received all of the medical assessments
and relevant documentation, including the blank acknowledgement page. To support this contention, Dr. Platnick pointed out
that Ms. Bent was certainly not misled by the use of the word "consensus" in his report. She knew there was no consensus.
66

The motion judge rejected outright Dr. Platnick's explanation for the word "consensus". He said, at para. 105:
Dr. Platnick's explanation is nonsensical and amounts to saying that he hoped the report would be true by the time it was
used even though he knew it was not true when he delivered it.

67
The motion judge erred in narrowly focusing on whether the use of the word "consensus" was literally accurate. The
motion judge should have focused on whether the allegation that Dr. Platnick had deliberately misrepresented the opinions of
other experts who had examined Dr. Carpenter was true.
68
More importantly, the motion judge misstated Dr. Platnick's position. Dr. Platnick did not assert that he knew the word
"consensus" was not true when he delivered his report. Nor did he indicate that he "hoped" it would somehow be true by the
time the report was used. The motion judge's description of Dr. Platnick's evidence is actually a description of the position put
to Dr. Platnick on cross-examination by counsel for Ms. Bent.
69
Dr. Platnick acknowledged that the use of the word "consensus" in the report sent to Sibley was a misnomer and at least
potentially misleading. He explained how the word appeared in his report, and further why, in his opinion, it would not mislead
the informed reader. Whatever the merits of Dr. Platnick's explanation, the motion judge never came to grips with it.
70
Having rejected Dr. Platnick's explanation entirely, the motion judge accepted Ms. Bent's evidence and concluded that
there was credible and compelling evidence to support the justification defence: para. 110. That finding necessarily implies that
Dr. Platnick had failed to show reasonable grounds to believe that there was no valid justification defence.
71
It was not the motion judge's function to decide whether Dr. Platnick's explanation for the use of the word "consensus"
should be accepted. The motion judge's description of Dr. Platnick's explanation as "nonsensical" was, in my view, unreasonable
and based on a misunderstanding of his evidence.
72
The explanation offered by Dr. Platnick was premised on his description of his role in the catastrophic impairment
assessment process and the nature of the relationship among Dr. Platnick, Sibley and the other medical experts. I think a proper
assessment of Dr. Platnick's explanation for the word "consensus" can only be made after both sides have had an opportunity
to present evidence on the process and relationships described by Dr. Platnick in his evidence. There is nothing inherently
nonsensical about Dr. Platnick's explanation. It may or may not be ultimately accepted by a judge or jury.
73 Bearing in mind that Ms. Bent has the onus of establishing the justification defence on the balance of probabilities at trial,
I think a reasonable trier could find Dr. Platnick's explanation sufficiently credible to conclude that Ms. Bent had not established
that the "sting" of the "consensus" allegation was true. Consequently, Dr. Platnick had met his onus of showing reasonable
grounds to believe that the justification defence in respect of the "consensus" comment would not succeed and was therefore,
in the language of s. 137.1(4)(a)(ii), not a "valid defence".
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74 The motion judge also found that there were no reasonable grounds to believe that Ms. Bent did not have a valid justification
defence to the second allegation made against Dr. Platnick in the email. For convenience, I repeat that allegation:
. . . I had another file where Dr. Platnick changed the doctor's decision from a marked to a moderate impairment.
75
Ms. Bent's allegation that Dr. Platnick "changed the doctor's decision" can be read in at least two ways. First, it can be
read as an allegation that Dr. Platnick physically changed another doctor's report from a finding of a "marked impairment" to
a finding of a "moderate impairment". Second, it can be understood as an allegation that Dr. Platnick misrepresented another
doctor's opinion as to the level of impairment that that doctor had found. On either view, this was an unambiguous allegation
of dishonesty and professional misconduct.
76
This allegation related to a psychiatric report prepared by Dr. Dua in an arbitration proceeding that was some two years
before the Dr. Carpenter arbitration. By the time the s. 137.1 motion was argued, there was no suggestion that Dr. Platnick had
physically altered Dr. Dua's opinion. Dr. Dua had prepared a second assessment in which she had changed, in at least one respect,
her assessment of the patient's level of impairment. She had prepared her second report after speaking with Dr. Platnick, who
had contacted her concerning her first report at the request of the assessment company coordinating the preparation of the expert
reports on behalf of the insurer. Ms. Bent received only the first report prepared by Dr. Dua. The case settled before arbitration.
77 The exact role played by Dr. Platnick in Dr. Dua's preparation of her second report and the propriety of his involvement in
the preparation of that report is a matter of dispute between the parties. It is, however, undisputed that Dr. Dua chose to change
her assessment and prepare a second report. The references in Dr. Platnick's report are to Dr. Dua's second report. He makes no
reference to the existence of the first report. Dr. Platnick's report does not misrepresent the contents of Dr. Dua's second report.
78
In considering Ms. Bent's justification defence as it related to the allegation that Dr. Platnick changed another doctor's
opinion, the motion judge said, at para. 111:
Firstly, the description of Ms. Bent is quite accurate at least in the narrow sense. Dr. Dua did change her recommendation
after the intervention of Dr. Platnick.
79
The motion judge misreads Ms. Bent's allegation in the last paragraph of the email. The email does not allege that Dr.
Dua changed her opinion after an improper intervention by Dr. Platnick. The email alleges either that Dr. Platnick physically
changed "the doctor's [Dr. Dua's] decision", or that he misrepresented that decision. The evidence on the motion establishes that
the allegation in the email that Dr. Platnick "changed the doctor's [Dr. Dua's] decision" is not accurate in any sense.
80 By the time of the motion, Ms. Bent had changed her allegation from her allegation in the email to an allegation that Dr.
Platnick had improperly persuaded Dr. Dua to change her report, and had failed to make full disclosure of Dr. Dua's reports in
his own report. Those are very different allegations from the allegation made in the email. To successfully advance a defence
of justification, Ms. Bent had to justify the allegations actually made in the email.
81 The motion judge went on to observe, at para. 111, that even if Dr. Dua, after consultation with Dr. Platnick, changed her
opinion for good reasons, it was still important for Ms. Bent to alert her colleagues to the need to fully review the entire medical
file in catastrophic impairment arbitration proceedings. No one would disagree with this observation. With respect, however, it
has nothing to do with whether Ms. Bent had a defence of justification to the allegation she made against Dr. Platnick in the email.
82
Also at para. 111, the motion judge criticized Dr. Platnick for not disclosing in his report that Dr. Dua had provided two
different reports to him. The motion judge implies that Dr. Platnick's failure to make that disclosure may have precipitated the
subsequent allegation in the email. Again, even if Dr. Platnick should have disclosed that Dr. Dua had provided two reports, his
failure to do so has nothing to do with the truth of the allegation that he physically changed or misrepresented another doctor's
opinion. An allegation, even if justified, that Dr. Platnick failed to make full disclosure in his own report, cannot justify an
allegation that he changed someone else's report.
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83
The motion judge erred in law when addressing the justification defence by considering the justification for allegations
other than the allegations made in the email. It may be that Dr. Platnick can be properly criticized for his interaction with Dr.
Dua and his failure to refer to both of her reports in his report. To succeed with a justification defence, however, Ms. Bent had
to show that her allegation that he changed Dr. Dua's report was true.
84 In my view, Dr. Platnick met his onus of presenting reasonable grounds to believe that the justification defence advanced
by Ms. Bent could not succeed in respect of her allegation that Dr. Platnick had changed the decision of another doctor.
85

The motion judge also considered the defence of qualified privilege, holding at para. 118:
The record suggests that it is quite likely that Ms. Bent would be able to establish each of the elements of the defence of
qualified privilege. There are therefore no grounds for me to believe that the moving party's qualified defence privilege
is not valid.

86 Qualified privilege applies to the occasion upon which a communication is made. An occasion is privileged if the person
making the communication has an interest or duty — legal, social, or moral — in making the communication to the person
to whom it is made, and if that person has a corresponding interest or duty in receiving the communication: Hill v. Church of
Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para. 143. The onus is on the defendant to establish qualified privilege.
The question of whether the occasion on which the communication was made is properly the subject of qualified privilege is
a question of law for the trial judge: Downard, at paras. 9.10-9.11.
87 When the defendant establishes that the comment was made on an occasion of privilege, the bona fides of the defendant is
presumed and the defendant may publish the comment even though it may be defamatory or untrue. However, the plaintiff can
rebut the presumption of bona fides by showing that the communication was made maliciously, dishonestly, or with reckless
disregard for the truth. Similarly, qualified privilege protects only communications that are reasonably appropriate to the
discharge of the duty said to create the occasion of privilege. The communication of allegations or information not reasonably
appropriate to the legitimate purpose of the occasion attracting the privilege will not be protected by the defence: Botiuk v.
Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.), at paras. 78-80; Hill, at paras. 144-47.
88
The motion judge's treatment of the qualified privilege defence is relatively brief: see paras. 115-18. When considering
the defence, he does not distinguish between the two references to Dr. Platnick in the impugned email. In my view, he had to
do so in order to properly assess whether there were grounds to believe that the qualified privilege defence would fail.
89
I will accept, for the purpose of these reasons, that Ms. Bent's communication to her fellow OTLA members in which
she outlined her concerns about the medical reports provided by the insurer in the Dr. Carpenter arbitration and cautioned her
colleagues to "always get the assessor's and Sibley's files" met the criteria for an occasion of qualified privilege. Ms. Bent
arguably had a duty or interest in making the disclosure and giving the advice, and her colleagues had a corresponding interest
or duty in receiving that information and advice.
90 The second reference to Dr. Platnick in para. 5 of the email, in which Ms. Bent accuses him of changing another doctor's
opinion in another case, arguably falls outside of the privileged occasion, either because it was made maliciously or with reckless
disregard for the truth, or because it was not appropriate to the legitimate purpose of the occasion attracting the privilege.
91
The allegation that Dr. Platnick changed another doctor's opinion refers to an arbitration that happened about two years
earlier. The comment was certainly not necessary to make her point that lawyers representing claimants must be wary of medical
reports presented on behalf of insurers and must check the entirety of the medical evidence available on the arbitration.
92
I have examined the truth of the allegation that Dr. Platnick changed another doctor's decision in my consideration of
the defence of justification. Based on the evidence adduced on the motion, I think the allegation could reasonably be seen as a
gratuitous and inaccurate attack on Dr. Platnick's character. There is also a reasonable basis to infer that Ms. Bent was reckless as
to the truth of her allegation. She acknowledged that when she sent the email, she was referring to something that had happened
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over two years ago, and yet she took no steps to verify her recollection of the events before sending the email. We now know
that Dr. Dua changed her own report. It is also apparent from the motion record that because the case involving Dr. Dua did not
go to arbitration, Ms. Bent had no knowledge of the interactions between Dr. Dua and Dr. Platnick and no knowledge of the
contents of Dr. Dua's other report. It would appear that Ms. Bent was really in no position to know what had gone on between Dr.
Dua and Dr. Platnick, nor how Dr. Dua's opinion may have changed. In the absence of that information, it is arguably reckless
to declare that Dr. Platnick changed Dr. Dua's opinion.
93 The applicability of the defence of qualified privilege to the assertion that Dr. Platnick changed another doctor's opinion is
reasonably open to different interpretations based on the evidence adduced on the motion. A reasonable trier could conclude that
Ms. Bent went beyond the occasion of qualified privilege when she made that allegation. In other words, there are reasonable
grounds to believe that the defence would not succeed at trial and is therefore not a "valid defence" within the meaning of s.
137.1(4)(a)(ii).
94
There were other defences advanced in the Statement of Defence. They were not considered by the motion judge and
they were not put forward on appeal as a basis for dismissing Dr. Platnick's claim. I do not propose to address those defences.
(iii) Did the Motion Judge Err in his Interpretation of s. 137.1(4)(b)?
95

Section 137.1(4)(b) reads:
A judge shall not dismiss a proceeding under subsection (3) if the responding party [plaintiff] satisfies the judge that,
...
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's [defendant's]
expression is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public
interest in protecting that expression.

96 In Pointes, at para. 86, this court described s. 137.1(4)(b) as "the heart of Ontario's Anti-SLAPP legislation". 3 The section
recognizes that some claims that target expression on matters of public interest, including defamation allegations, should not
be allowed to proceed to trial even though the claims have technical merit. In explaining the reach of s. 137.1(4)(b) in Pointes,
this court referred to the Anti-SLAPP Advisory Panel Report, which stated, at para. 37:
If an action against expression on a matter of public interest is based on a technically valid cause of action but seeks a
remedy for only insignificant harm to reputation, business or personal interests, the action's negative impact on freedom of
expression may be clearly disproportionate to any valid purpose the litigation might serve. The value of public participation
would make any remedy granted to the plaintiff an unwarranted incursion into the domain of protected expression. In such
circumstances, the action may also be properly regarded as seeking an inappropriate expenditure of the public resources of
the court system. Where these considerations clearly apply, the court should have the power to dismiss the action on this
basis: Anti-SLAPP Advisory Panel, Report to the Attorney General (Ontario: Ministry of the Attorney General, 2010).
97
The inquiry mandated by s. 137.1(4)(b) requires an evaluation of competing interests. It requires the court to consider,
among other things, the motives of both the plaintiff in commencing the action and the defendant in making the impugned
statement.
98 In considering the competing public interests described in s. 137.1(4)(b), a motion judge may well begin by asking, "Does
this claim have the hallmarks of a classic SLAPP?" In suggesting this approach, I do not adopt the appellant's position that s.
137.1 applies only to litigation that meets the criteria of a SLAPP: see Pointes, at paras. 102-103. Rather, I suggest this approach
as a way of focusing the harm analysis required under s. 137.1(4)(b).
99

The indicia of a SLAPP suit include:
• a history of the plaintiff using litigation or the threat of litigation to silence critics;
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• a financial or power imbalance that strongly favours the plaintiff;
• a punitive or retributory purpose animating the plaintiff's bringing of the claim; and
• minimal or nominal damages suffered by the plaintiff.
100 Dr. Platnick's lawsuit against Ms. Bent does not bear the indicia of a SLAPP. There is no evidence of a power imbalance
between the parties to this lawsuit. There is no suggestion that Dr. Platnick routinely resorts to litigation or threats of litigation
to silence critics. Nor does it seem sensible that Dr. Platnick would set out to punish or silence Ms. Bent, a partner in one of
Canada's most prominent personal injury litigation law firms, by suing her.
101 This is also not a case in which Dr. Platnick's potential general damages, should he establish the libel, would be minimal
or nominal. General damages are presumed from the publication of the libel: Hill, at para. 164; Grant v. Torstar Corp., at para.
28. Given that the allegations are made by a prominent member of the plaintiffs' bar, and attack Dr. Platnick's professional
honesty and integrity, general damages are potentially significant: see Downard, at paras. 14.10 and 14.13-14.14.
102
The motion judge considered the potential general and pecuniary damages suffered by Dr. Platnick as part of his harm
assessment under s. 137.1(4)(b). The motion judge had "grave doubts" that Dr. Platnick would be able to establish "material
pecuniary damages": para. 126. He also found that Dr. Platnick would have difficulty connecting his alleged general damages to
the publication in the email as opposed to subsequent publications for which the motion judge held Ms. Bent was not responsible:
para. 126.
103 Dr. Platnick gave extensive evidence in his affidavit about the negative impact of the email on his professional reputation,
health, family life, and income. He claimed that within several days of the email being sent, insurers for whom he routinely did
many medical assessments began cancelling appointments and stopped booking new ones. Dr. Platnick indicated that within
a few weeks, almost all of his insurance work had dried up. By February 2015, about two-and-a-half months after the email
was sent, some of the insurance work began to return to Dr. Platnick. He estimated that his income from that work remained
at about 50% of what it had been before the email. Dr. Platnick claimed a loss of income for the period of January 1, 2015 to
April 30, 2016, of $578,949. He filed an accountant's report said to support that figure.
104 On cross-examination, Dr. Platnick was not asked for further details about his alleged loss of income. He did, however,
acknowledge that his gross income from insurance-related work in 2015 was "around" $1 million.
105
The motion judge described Dr. Platnick's evidence about his financial losses as "quite general and imprecise": para.
121. In so describing his evidence, the motion judge failed to bear in mind the nature of the s. 137.1 proceeding. As observed
in Pointes, at para. 90:
On the s. 137.1 motion, the plaintiff must provide a basis upon which the motion judge can make some assessment of the
harm done or likely to be done to it by the impugned expression. This will almost inevitably include material providing
some quantification of the monetary damages. The plaintiff is not, however, expected to present a fully-developed damages
brief. Assuming the plaintiff has cleared the merits hurdle in s. 137.1(4)(a), a common sense reading of the claim, supported
by sufficient evidence to draw a causal connection between the challenged expression and damages that are more than
nominal will often suffice.
106
Dr. Platnick's affidavit provides evidence quantifying his pecuniary loss claim. It also provides evidence of the causal
connection between the email and the pecuniary loss. According to Dr. Platnick, the insurance work began to stop within a
week or two of Ms. Bent sending the email. The temporal connection suggests a causal connection. In addition to the temporal
connection, one could reasonably infer, given the nature of the allegations, that insurance companies would soon become aware
of those allegations and would immediately distance themselves from the expert against whom those allegations were made.
Even if the insurer had no reason to believe the allegations, from the insurers' perspective, it would be easier to retain an expert
who was not tainted by those allegations.
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107 Finally, the motion judge diminished the damages claim on the basis that Ms. Bent could not be held liable for damages
flowing from publication to anyone other than by way of the email. The scope of Dr. Platnick's damages claim, assuming he
establishes libel, will require considerations of remoteness and foreseeability. Both involve questions of fact. The motion judge
effectively found, as a fact, that it was not reasonably foreseeable that Ms. Bent's allegations would spread beyond the recipients
of the email, primarily because of the confidentiality requirements imposed on those obtaining the email: paras. 29 and 124.
With respect, this finding is highly debatable, if not unreasonable. I would have thought it almost inevitable that an email sent to
several hundred people involved in acting for claimants injured in motor vehicle accidents, alleging serious improprieties on the
part of a medical expert routinely used by insurers, would rapidly find a much broader audience. That is in fact what happened.
108
More to the point, it was not the motion judge's function to make a finding in respect of the scope of Dr. Platnick's
damages claim. Dr. Platnick's affidavit and cross-examination provided potentially credible evidence of significant general and
pecuniary damages attributable to the allegations in the email. In my view, that is enough for the purposes of s. 137.1(4)(b)
to establish significant harm caused to Dr. Platnick by the contents of the email. The motion judge erred by approaching the
question of Dr. Platnick's damages as if he was making a damage assessment at the end of a trial.
109 In considering the public interest in protecting Ms. Bent's expression, the motion judge described a strong public interest
in lawyers sharing information intended to improve the administration of justice: para. 132. I agree with his comments in this
regard. However, much of the information relevant to the administration of justice concerns could have been equally effectively
revealed without referring to Dr. Platnick, or at least without reference to the potentially very damning allegation in para. 5
of the email.
110 Without diminishing the public interest in protecting comments made to promote the effective administration of justice,
I am satisfied that the potential harm to Dr. Platnick outweighs the public interest in protecting Ms. Bent's expression. Dr.
Platnick's allegation, if eventually made out, is a very serious one, both in terms of the financial harm caused and the damage
to his reputation. For the reasons set out above, he has cleared the "merits" hurdle in s. 137.1(4)(a). The public interest requires
that he be allowed to pursue his claim in the normal course.
E. THE CONSTITUTIONAL ARGUMENTS
111
The appellant alleges that s. 137.1 of the CJA breaches ss. 7 and 15 of the Charter. The motion judge rejected both
arguments: paras. 144-73.
(i) The Section 15 Claim
112

Section 15(1) reads:
Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law
without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion,
sex, age or mental or physical disability.

113
Dr. Platnick does not allege a s. 15 violation based on any of the enumerated grounds in s. 15. Counsel for Dr. Platnick
argues that Dr. Platnick belongs to an analogous group. He describes that group as those "protecting constitutional principles
and values of superordinate importance". On counsel's submission, anyone who chooses to advance any kind of claim said to
be predicated on important constitutional principles and values becomes a member of an analogous group for the purposes of
s. 15. The argument has no merit.
114 Section 15 protects substantive equality. It does so by providing the means by which individuals can challenge distinctions
made by laws that perpetuate arbitrary disadvantages to which those individuals, as members of certain groups, have been
subject. As explained in Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30, [2015] 2 S.C.R. 548 (S.C.C.), at para. 19:
The first part of the s. 15 analysis therefore asks whether, on its face or in its impact, a law creates a distinction on the basis
of an enumerated or analogous ground. Limiting claims to enumerated or analogous grounds, which "stand as constant
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markers of suspect decision making or potential discrimination", screens out those claims "having nothing to do with
substantive equality and helps keep the focus on equality for groups that are disadvantaged in the larger social and economic
context" . . . . [Citations omitted.]
115
Section 15 prohibits laws that draw discriminatory distinctions based on membership in an enumerated or analogous
group: Kahkewistahaw First Nation, at para. 18. Counsel's description of an analogous group effectively removes any
meaningful notion of discrimination from the s. 15 analysis. On counsel's approach, almost any legislative distinction becomes
challengeable under s. 15.
116
Counsel's submission also ignores the long-established Supreme Court of Canada jurisprudence describing analogous
grounds by reference to immutable personal characteristics or personal characteristics which are changeable only at unacceptable
cost to personal identity: Corbiere v. Canada (Minister of Indian & Northern Affairs), [1999] 2 S.C.R. 203 (S.C.C.), at paras.
13-14. "[P]rotecting constitutional principles and values" is not a personal characteristic.
117

The appellant's s. 15 argument fails.

(ii) The Section 7 Claim
118

Section 7 of the Charter reads:
Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance
with the principles of fundamental justice.

119 As best as I can understand counsel for the appellant's s. 7 argument, he submits that reputation is integral to individual
liberty and security of the person and is therefore protected by s. 7. He contends that any government action that has a negative
impact on reputation or the ability to defend one's reputation is a deprivation of individual liberty and security of the person
and must accord with the principles of fundamental justice if it is to conform with s. 7. Counsel submits that s. 137.1, which he
argues "severely limits, compromises and prejudices a person's ability to vindicate a serious wrong", violates many principles
of fundamental justice, some substantive and some procedural.
120
The motion judge rejected the appellant's claim that reputation, or more precisely the protection of reputation, was
encompassed in the right to "liberty" or the right to "security of the person": paras. 149-57. In doing so, he followed Blencoe
v. British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 S.C.R. 307 (S.C.C.). I am in substantial agreement
with the analysis of the motion judge.
121 Apart entirely from the absence of any interest protected by s. 7, the appellant's description of the impact of s. 137.1 on
a plaintiff's ability to pursue a defamation claim is unsupported by a proper interpretation of that provision.
122 Section 137.1 was enacted to address a specific and very real problem. The legislature recognized that litigation can be
used as a weapon to silence and intimidate persons who speak out on matters of public interest. To address the very real societal
harm caused by that kind of litigation, the legislature created a means by which the target of that litigation can seek an early,
and hopefully relatively inexpensive, end of the litigation. The legislation did nothing more than put the onus on the plaintiff
to show grounds to believe that the claim had real merit and that there is no valid defence, and to provide evidence of harm
sufficient to override the public interest in promoting freedom of expression on matters of public interest.
123 In my view, the limited "merits" analysis required by s. 137.1(4)(a) does not significantly limit a plaintiff's ability to bring
a valid defamation claim to trial. It places no significant burden on a plaintiff who has attacked someone's right of expression
on a matter of public interest to require that the plaintiff show that the attack has a real chance of ultimate success. Similarly, it
can hardly be said that a plaintiff seeks to "vindicate a serious wrong" if the plaintiff cannot demonstrate that he has or is likely
to suffer any significant harm as a consequence of the alleged defamation.
124
Counsel for the appellant also asserts that s. 137.1 has created a "litigation chill", "scaring" people into sacrificing or
surrendering their legal rights. Counsel describes s. 137.1 as a "coercive and biased piece of legislation".
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125

There is no support for the hyperbolic assertions made by counsel. They should be ignored.

126

The s. 7 argument has no merit.

F. CONCLUSION
127 I would allow the appeal, quash the order dismissing the action, and remit the matter to the Superior Court. Counsel should
provide written submissions on costs relating to the appeal within 30 days of the release of these reasons. Those submissions
should not exceed five pages.
128 Counsel should also file within 30 days written submissions of no more than 5 pages relating to the costs of the motion.
Those submissions should address:
• the scale of costs;
• whether this court should fix the costs or remit the fixing of the costs to the Superior Court; and
• the quantum of costs.
D.M. Brown J.A.:
I agree.
Grant Huscroft J.A.:
I agree.
Appeal allowed.
Footnotes
1

The motion judge declined to grant most of the relief sought by the appellant: Platnick v. Bent, 2016 ONSC 7474 (Ont. S.C.J.). In his
Notice of Appeal, the appellant appeals from certain aspects of the motion judge's decision on the preliminary motion. In light of my
conclusion that the s. 137.1 motion should be dismissed, I need not address the merits of those issues. It is sufficient to say that the
motion judge's order involved the exercise of his discretion to control the proceedings before him and the appellant offers no basis
upon which this court could properly interfere with the exercise of that discretion.

2

In her Statement of Defence, Ms. Bent does deny that the contents of the email were capable of defaming Dr. Platnick. However,
she makes no reference to that "defence" in her affidavit.

3

SLAPP refers to Strategic Lawsuits Against Public Participation.
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I. Introduction
1
This action arose out of a dispute between the shareholders of a communications agency based in St. Catharines. The
firm was founded in 2003 by Philip Kirwin and Dianne Wright, a married couple, and was subsequently incorporated under
the Canada Business Corporation Act 1 as The Prim8 Group Inc. Mr. Kirwin and Ms. Wright were the initial shareholders,
directors and officers of Prim8.
2
In 2008, Richard Tisi began working with Prim8 on a contract basis, consulting on web-based solutions. In that capacity,
he worked with Prim8 staff to develop interactive websites for Prim8 clients who wanted a presence on the internet. In doing
so, he used customized content management software previously written by contracted programmers under Mr. Tisi's direction.
This software is sometimes referred to in these reasons as the CMS.
3 In 2010, Mr. Tisi became a one-third shareholder, director and officer of Prim8, with responsibility for web-based solutions.
While there was no written agreement relating to Mr. Tisi's share purchase (or other aspects of his joining Prim8), I am satisfied
that the CMS became a Prim8 asset at that time, as indicated further below. Mr. Kirwin retained overall creative responsibility
for Prim8. Ms. Wright was responsible for strategy and marketing. Mr. Kirwin and Ms. Wright continued to have day-to-day
responsibility for financial matters, working with an accountant and a bookkeeper each of whom was retained externally.
4
Also in 2010, Ian MacArthur joined Prim8 Group as an employee, working as a senior programmer. He reported to Mr.
Tisi. Mr. MacArthur had worked with Mr. Tisi in the past on a contract basis, including when Mr. Tisi previously worked with
Prim8 as a consultant. Prior to joining Prim8 as an employee, Mr. MacArthur was one of the programmers involved in writing
the CMS under Mr. Tisi's direction.
5
In 2011, Mr. Tisi became concerned about financial management issues relating to Prim8. On two occasions, Mr. Tisi
advanced personal funds to Prim8 to cover immediate needs. Mr. Tisi was also concerned about funds advanced from Prim8's
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bank account to pay a contractor for renovations to the residence of Mr. Kirwin and Ms. Wright (subsequently repaid). Following
discussions with Prim8's bankers, Prim8 entered into a new line of credit and loan arrangements, cosigned by Mr. Kirwin,
Ms. Wright and Mr. Tisi as well as Mr. Tisi's wife (who had no other involvement in Prim8). In September 2011, Mr. Kirwin,
in conjunction with Prim8's external accountant and bookkeeper, provided Mr. Tisi with further financial information at his
request. Over the following weeks, they responded to additional inquiries and concerns that Mr. Tisi raised.
6 On November 28, 2011, the Canada Revenue Agency (CRA) issued a notice to Prim8 with respect to arrears of Harmonized
Sales Tax (HST) of over $111,000, and froze Prim8's bank accounts. Mr. Tisi declined to participate in a meeting arranged with
CRA officials or to sign a waiver that would have made the three shareholders personally liable for unpaid HST.
7
On December 7, 2011, Mr. Tisi attended at Prim8's offices after hours and removed electronic office equipment. That
equipment consisted of an iPhone, a computer, and other computer hardware that included the development server on which
the development versions of client websites were saved, as well as other data storage devices. The next day, he advised Mr.
Kirwin and Ms. Wright that he had taken his computer. On December 9, 2011, at a meeting between the three principals with
their legal counsel, Mr. Tisi advised that he would be leaving Prim8, and would be offering web-based services through his own
firm. Mr. Tisi was removed as a director of Prim8Group on January 10, 2012. Mr. MacArthur resigned on January 19, 2012,
and subsequently joined Mr. Tisi's competing firm.
8 By the end of January 2012, Prim8 brought an action claiming damages and other relief against Mr. Tisi and Mr. MacArthur
arising from their departure from Prim8, including the alleged wrongful removal of assets and restricting access to proprietary
Prim8 information. Mr. Tisi and Mr. MacArthur defended the action, denying any liability. Mr. Tisi also counterclaimed against
Prim8, adding Mr. Kirwin and Ms. Wright as defendants by counterclaim.
9
Mr. Tisi and Mr. MacArthur were both represented by counsel during the pre-trial stages of the action, but were selfrepresented at trial. Prim8, Mr. Kirwin and Ms. Wright were represented by experienced trial counsel throughout. The trial
lasted ten days, followed by closing submissions in writing.
10
Prim8 seeks damages against the defendants (including punitive damages) for: breach of fiduciary duty; breach of duty
of good faith and loyalty, including by failing to give reasonable notice of resignation; conversion; inducing breach of contract;
conspiracy; and intentional interference with economic relations. Prim8 also seeks cancellation of Mr. Tisi's Prim8 shares at
a price to be determined by the court.
11 Mr. Tisi and Mr. MacArthur deny that they breached any duty, conspired together or otherwise acted contrary to the interests
of Prim8. Among other things, Mr Tisi claims that he acted to recover property that was his or that contained information that
he needed to secure in the event of litigation.
12 By way of counterclaim, Mr. Tisi seeks repayment of the balance of his loans to Prim8 and the payment of dividends. He
also seeks an order that Prim8 provide financial statements in the form required by the Canada Business Corporation Act, and
claims compensation under that statute as an "aggrieved person". As well, he seeks a declaration that he is the rightful owner
of the CMS. As against Mr. Kirwin and Ms. Wright, he seeks return of misappropriated funds and punitive damages.
13

With the above background, the matters to be determined are therefore as follows:
1. Breach of duty — Are the defendants liable for breach of fiduciary duty or breach of duty of good faith and loyalty?
2. Conversion — Are the defendants liable for conversion of Prim8 property?
3. Inducing breach of contract — Is Mr. Tisi liable for inducing breach of Mr. MacArthur's employment contract?
4. Conspiracy — Are the defendants liable for conspiracy?
5. Intentional interference with economic relations — Are the defendants liable for intentional interference with economic
relations?
2

6. Prim8's damages — If the defendants are liable, what are Prim8's damages or other remedies?
7. Counterclaim — Are Prim8 or its principals liable to Mr. Tisi under the counterclaim?
14

I will deal with each of these matters in turn.

II. Breach of duty
(a) Legal principles
15

Employees owe their employers a general duty of good faith and loyalty (or fidelity) as an implied term of their employment

contract. 2 As indicated by the Supreme Court of Canada in RBC Dominion Securities v. Merrill Lynch, 3 that duty requires
the employee to provide reasonable notice of termination of the employment relationship. An employee may be held liable to
the employer for failing to provide such notice.
16
In addition, a senior officer of a corporation owes the corporation a further duty. Under section 122(1) of the Canada
Business Corporations Act, a director and officer of a corporation is required to act honestly and in good faith with a view to the
corporation's best interests. As indicated by the Supreme Court of Canada in Canadian Aero Service Ltd. v. O'Malley, 4 senior
officers, like directors, owe a fiduciary duty to the corporation, which the Court describes as requiring "loyalty, good faith and
avoidance of conflict of duty and self-interest." The Court also indicated that senior officers were not "mere employees", and
that they had a "larger more exacting duty."
17
Prim8 claims that Mr. Tisi by his actions relating to his departure from Prim8 breached his fiduciary duty to Prim8 as a
senior officer and director, as well as his duty of good faith and loyalty as a Prim8 employee. Prim8 claims that Mr. MacArthur
also breached his duty to Prim8 requiring him to provide reasonable notice of the termination of his employment, thereby
breaching the implied term of his employment contract under which he owed Prim8 a duty of good faith and loyalty.
18 In order to consider the validity of Prim8's position, it would be helpful to consider in more detail its position with respect
to each defendant and the evidentiary basis for it. In this regard, I will deal separately below with Mr. Tisi and Mr. MacArthur.
(b) Breach of duty — Tisi
19 According to Prim8, Mr. Tisi breached his duty to Prim8 by his actions relating to his departure from the firm. In particular,
he removed corporate assets from Prim8 that were not his to take, that is, the computer and other equipment he removed from
the premises on December 7, 2012. That equipment included the development server on which the development versions of
client websites were saved, as well as two other data storage devices referred to as the Lacey hard drive and the Buffalo server.
Those actions together with Mr. Tisi's other actions (referred to further below) interfered with Prim8's ability to service its
clients. In particular, Prim8's ability to make changes to clients' websites when requested to do so was compromised. As result,
among other things, Prim8 was required to commission the development of new content management software at a cost of over
$120,000 in order to replace the CMS that Mr. Tisi appropriated.
20
By way of background, various witnesses at the trial explained the process by which clients' websites are created
and periodic changes are made to their content. In addition to Mr. Kirwin, the plaintiff's witnesses were Scott Teglasi and
Serge Paquin. Mr. Teglasi was the Prim8 programmer hired to replace Mr. MacArthur. Mr. Paquin is the principal of Skycomp
Solutions Inc., an internet service provider that Prim8 contracted to "host" most of the websites for Prim8 clients. The plaintiffs
also called Ryan Conte, a business valuator formerly with Deloitte LLP, as an expert witness with respect to the valuation of
Prim8's shares. The only witnesses testifying for the defendants were Mr. Tisi and Mr. MacArthur.
21 To a significant extent, there was no real dispute about the process by which websites were created for Prim8 clients and
their content subsequently amended, and it is not necessary to go into undue technical detail. In general terms, development of
a website is carried out on a development server, where it is tested before it "goes live" over the internet. A copy of the CMS
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computer code that constitutes the website is generally retained on the development server. A public user can access the website
over the internet, but cannot change the content of the website. The client on whose behalf the website was created would have
a password that would allow the client to make only very limited changes to website content (for example, changing a calendar
date), using what is referred to as "front door" access to the website through the internet. If the client requires a more significant
change to the website affecting its functionality, that change would be made by a Prim8 programmer, using "control panel"
access (also referred to as "c-panel" or "back-door" access), which involves use of a further password. In order to make such
a change to the website, the usual procedure is that the programmer would (i) copy the live website to the development server,
(ii) make the required changes to the computer code, (iii) test the amended website to make sure it worked properly, and (iv)
upload the amended website to the live site, replacing the previous version. As an alternative, if a copy of the website already
existed on the development server, changes could be made to that version, and the amended version uploaded to replace the
live site. However, there may be technical difficulties with using that approach if it turns out that the version of the website
on the development server is not exactly the same as the version on the live site because of subsequent changes to the live
version of the website.
22
Based on the testimony of the plaintiff's witnesses, plaintiff's counsel alleged that Mr. Tisi breached his duty to Prim8
in a number of ways. Mr. Tisi removed from Prim8's premises electronic equipment that did not belong to him and refused to
return it. The equipment included the development server, which contained the development versions of client websites. By
his actions, Mr. Tisi, with Mr. MacArthur's cooperation, interfered with Prim8's ability to make changes to client websites,
including as described below.
(a) Mr. Tisi denied Prim8 access to the development versions of client websites stored on the development server except
for a brief period in January 2012, when remote access was permitted.
(b) Once Prim8 received access to the development versions of client websites, it did not consider it safe to assume that the
development versions were identical to the "live" versions of the websites, once again impeding Prim8's ability to make
any required content changes.
(c) Once Mr. MacArthur left Prim8 in January 2012, Prim8's ability to obtain access to the "live" versions of client websites
was impeded, since Mr. MacArthur failed to provide Prim8 with the required passwords before he left.
(d) As well, commencing in November 2011, at Mr. Tisi's direction, Mr. MacArthur "encrypted" client websites, using
an encryption device (called an Ion Cube) that Mr. Tisi purchased for that purpose. Therefore, even if Prim8 was able to
obtain access to live websites, the encryption provided a further impediment to making changes to website content.
23
Mr. Tisi disputed the plaintiff's position that Mr. Tisi had acted in a manner that breached his fiduciary duty to Prim8.
According to Mr. Tisi, the property he removed from Prim8's premises on December 7, 2011 included either property he brought
into Prim8 when he joined the firm in 2010, or replacements for items that he had at the time joined Prim8 (for example,
his iPhone). As further justification for taking possession of those items, he indicated that it was necessary to "secure" the
information they contained to prevent it from being altered or deleted by Prim8 in the event of litigation. He also testified that
the device contained information personal to him, which he did not want to fall into Prim8's hands.
24
As well, Mr. Tisi, supported by Mr. MacArthur, argued that he had not in fact impeded access to the contents of the
websites of client websites. Among other things, they denied that any encryption of the live client websites was for the purpose
of impeding Prim8's access to those sites, arguing that it was Mr. Tisi's policy as Prim8's head of web solutions to encrypt access
to the websites as a matter of course as an added security feature to prevent unauthorized access. As well, in January 2012, Mr.
Tisi provided Prim8 access to the contents of the development server then in his possession, which should have enabled Prim8
to make any website changes that clients requested. They denied tampering with the development versions, but also indicated
that it would not have been difficult or unduly time consuming to compare the development version with the live version to
identify any differences between them. They also testified that versions of client websites were also available elsewhere within
Prim8 for disaster recovery purposes, and could have been used by Prim8 as an alternative basis for making changes to client
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websites as required. They also took the position that the means was available to penetrate the encryption of the live websites,
providing an additional means of access to their content.
25 Considering the evidence as a whole, I have concluded that Prim8 has met its onus of establishing that by his actions relating
to his departure from Prim8, Mr. Tisi breached his fiduciary duty as a senior officer and director of the corporation, as well as
his duty of good faith and fidelity as a Prim8 employee. In particular, he converted to his own use Prim8 computer and other
equipment that he removed from the premises in December 2011, including the development server containing development
versions of Prim8's client websites. I am satisfied that all the items were Prim8 assets when they were originally acquired or
they became Prim8 assets when Mr. Tisi joined the firm as a shareholder and senior officer. With respect to the latter assets,
while there was no written agreement relating to Mr. Tisi "buy-in" as a shareholder when he joined Prim8 in 2010, I am satisfied
that the assets he used in his work (including the CMS) became Prim8 assets when he joined the firm. In any case, while some
of the assets that Mr. Tisi removed from the premises (or predecessor devices) were assets that he brought with him when he
joined Prim8, that was not true of all the items taken, including the development server and other data storage devices.
26
As well, I am satisfied that by Mr. Tisi's actions, Mr. Tisi impeded Prim8's ability to make requested changes to client
websites, with adverse financial consequence to Prim8. In that regard, I was not satisfied that there was a consistent Prim8
"policy" of encryption of client websites as a further protection against unauthorized access, as the defendants alleged. As well,
I found to be unpersuasive and self-serving the defendants' testimony that Prim8 was not harmed by these actions since Prim8
had alternate means of obtaining access to the content of Prim8 client websites. Even if Prim8's ability to access client websites
was not completely frustrated, it was clear that on the evidence that Prim8's ability to service its clients was impeded by access
restrictions to the development server, as well as by failure to provide passwords and otherwise restricting access to live versions
of client websites. It is not a sufficient answer to say that Prim8 eventually figured it out, or that they should have figured it out
sooner. By restricting access in this way, Mr. Tisi was clearly acting contrary to his duty to Prim8.
27
One other aspect of Mr. Tisi's actions is worth noting. The websites of Prim8's clients were created and the contents
managed using the CMS that Mr. Tisi brought to Prim8 when he joined the firm. By his actions and his words, it is clear that
Mr. Tisi considered the CMS to be his, something that he was entitled to take with him when he left. To the extent that Mr. Tisi
believes this reasoning to justify his actions, he is clearly mistaken.
(c) Breach of duty — MacArthur
28
Prim8 claims that prior to Mr. MacArthur's departure from Prim8, he acted in a manner that was not consistent with
his duty of good faith and loyalty, thereby breaching the implied term of his employment contract under which he owed Prim8
that duty. As well, Prim8 claims that Mr. MacArthur also breached that duty by failing to provide reasonable notice of the
termination of his employment. To be clear, those claims were based on Mr. MacArthur's duty of good faith and loyalty (or
fidelity) as a Prim8 employee. Prim8 did not allege that Mr. MacArthur owed a more expansive fiduciary duty to Prim8, nor
did I see any basis that would support that position.
29 As explained further below, I am satisfied that Mr. MacArthur breached his duty of good faith and loyalty in connection
with his departure from Prim8. In that regard, he failed to give Prim8 reasonable notice of the termination of his employment,
with resulting financial loss to Prim8. As well, he was in a position to mitigate the effect of his actions by providing information
that Prim8 was entitled to receive, in particular CMS access codes (which included so-called "super-user" or "root access"
codes that provided an enhanced level of access), but did not do so. However, I am not satisfied that Prim8 met its onus of
establishing that Mr. MacArthur breached his duty of good faith and loyalty in the period prior to his decision to leave Prim8
shortly before he resigned.
30 Plaintiff's counsel argued that Mr. MacArthur breached his duty prior to his departure from the firm by cooperating with
and providing information to Mr. Tisi in contravention of express direction to the contrary. As previously noted, at a meeting
on December 9, 2011, Mr. Tisi confirmed to Mr. Kirwin and Ms. Wright that he was leaving Prim8. Thereafter, there was no
dispute that Prim8 staff was promptly advised that Mr. Tisi had "decided to go in a different direction" (in the words used in
an email from Ms. Wright to Prim8 staff on Sunday, December 11, 2008). Mr. MacArhur was also aware that Mr. Kirwin and
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Ms. Wright were to be copied on any further email communication with Mr. Tisi. However, Mr. Tisi did not immediately sever
his connection with Prim8. For example, he continued to communicate with an outside consultant to document Prim8's claim
for a tax credit from the Canada Revenue Agency under the Scientific Research and Experimental Development Tax Incentive
Program, and in this regard, both before and after December 9, 2011, Mr. Tisi caused time dockets for previous periods to be
entered into a computer program to document Prim8's entitlement to tax credits. As well, he continued to communicate with Mr.
MacArthur about specific issues that arose with various client websites that required immediate attention. That communication
was evident from the electronic communication placed in evidence at trial, and also included oral communication between Mr.
MacArthur and Mr. Tisi by Skype and telephone.
31
In all the circumstances, including the timing of the communications between Mr. Tisi and Mr. MacArthur, plaintiff's
counsel argued that I should draw the inference that Mr. MacArthur was an active participant in Mr. Tisi's activities in the
period after December 9, 2011, constituting a breach of his duty of good faith and loyalty prior to his departure from Prim8.
I do not agree with plaintiff's counsel that I should draw that inference. While employed at Prim8, Mr. MacArthur reported
to Mr. Tisi as the senior officer responsible for web solutions and took direction from him in the performance of his duties.
While he was clearly aware on or after December 11, 2011 that Mr. Tisi would be "moving a different direction", Mr. Tisi did
not leave immediately. Mr. MacArthur continued to work with Mr. Tisi to a limited extent on Prim8 business, including the
servicing of Prim8 clients. Mr. Tisi in fact continued to be a director and officer until removed shortly before Mr. MacArthur
himself resigned.
32
As indicated in an email exchange between Mr. MacArthur and his girlfriend on January 17, 2012 (two days before he
resigned), Mr. MacArthur continued to feel torn about his future with Prim8 before reaching a decision to resign after a long
conversation with Mr. Tisi earlier that day. In that conversation, Mr. Tisi and Mr. MacArthur discussed a resignation "strategy",
the execution of which, in my view, led to a breach of Mr. MacArthur's duty to Prim8 (as explained further below). However,
in all the circumstances, I am not satisfied that Mr. MacArthur breached his duty prior to that time.
33
Turning now to the circumstances of Mr. MacArthur's resignation, I am satisfied on the evidence that Mr. MacArthur
failed to provide reasonable notice of his termination of employment, thereby breaching the duty of good faith and loyalty he
owed to Prim8 as an implied term of his employment contract. It is not disputed that Mr. MacArthur resigned by letter to Prim8
on January 19, 2012. Consistent with the strategy he discussed with Mr. Tisi on January 17, Mr. MacArthur then went quiet for
a period of time, during which he did not respond to Prim8's attempts to reach him, and did not provide requested information,
including access codes. Thereafter, he provided little or no assistance to Prim8 in its attempts to access client websites and
to obtain other information that would have assisted Prim8's continuing staff in carrying out the duties that Mr. MacArthur
previously performed.
34 Consistent with the Supreme Court of Canada's decision RBC Dominion Securities v. Merrill Lynch, Mr. MacArthur was
required to provide reasonable notice of termination of his employment relationship with Prim8. He did not do so. He also failed
to provide Prim8 with information that it was entitled to receive, which, if he had, would have mitigated the consequences of
his failure to provide reasonable notice of his termination. As a result, Prim8's ability to service its clients was impeded, with
adverse financial consequences to Prim8.
III. Conversion
35

Are the defendants liable for conversion of Prim8 property?

36
As indicated by Justice Diamond of this court in DCM Erectors Inc. v. Ottawa (City), 5 a person is liable for the tort
of conversion if that person wrongfully interferes with the goods of another in a manner that is inconsistent with the rights
of the true owner.
37
As previously indicated, I am satisfied that the property Mr. Tisi took from the Prim8 premises on December 7, 2011
were the assets of Prim8. Prim8 acquired them directly or they became Prim8 assets when Mr. Tisi joined the firm. Mr. Tisi
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refused to return them to Prim8 after demand for their return. In all the circumstances, I am satisfied that he is liable to Prim8
for conversion of those assets.
38 I have reached the same conclusion with respect to the CMS, which became a Prim8 asset when Mr. Tisi joined Prim8 as
a shareholder and senior officer. As indicated previously, Mr. Tisi by his actions impeded Prim8's access to the CMS, causing
financial harm to Prim8. In all the circumstances, I am satisfied that he is liable for conversion of that Prim8 asset.
39
Turning to Mr. MacArthur, I am not satisfied on the evidence that he had any prior knowledge of Mr. Tisi's intention
to remove Prim8 assets. While he knew that the ownership of the assets was a matter of dispute between Mr. Tisi and Prim8,
the evidence does not establish that he had sufficient knowledge of the relationship between Mr. Tisi and Prim8 to conclude
that Mr. Tisi had no right to the assets. In all the circumstances, I see no sufficient basis for concluding Mr. MacArthur was
also liable for conversion of those assets.
IV. Inducing breach of contract
40

Is Mr. Tisi liable for inducing breach of Mr. MacArthur's employment contract?

41 As indicated by the Ontario Court of Appeal in Drouillard v. Cogeco Cable Inc., 6 in order to establish the tort of inducing
breach of contract, Prim8 would have to establish the following four elements:
(a) Prim8 had a valid and enforceable employment contract with Mr. MacArthur;
(b) Mr. Tisi was aware of the existence of that contract;
(c) Mr. Tisi intended to and did procure the breach of the contract; and
(d) As a result of the breach, Prim8 suffered damages.
42
In this case, there is no dispute that Prim8 had an enforceable employment contract with Mr. MacArthur that included
a duty of good faith and loyalty as an implied term. Mr. Tisi was clearly aware of the contract as a senior officer of Prim8. As
well, I have already found that Mr. MacArthur breached of an implied term of that contract by failing to provide reasonable
notice of his termination, causing adverse financial consequences to Prim8. Therefore, the first two elements and the fourth
element of the tort of inducing breach of conduct have been established. As a result, the remaining issue is whether Mr. Tisi
intended to and did procure the breach of the contract, the third element of the tort.
43 In the Drouillard decision, 7 the Court provided further guidance with respect to the third element, stating that in order to
satisfy this element, "the procurement of the breach must be intended and direct." The Court also quoted the following passage
from John G. Fleming's text, The Law of Torts: 8
Merely that the breach was a natural consequence of his conduct is not sufficient: he must have intended it. Not that he
need have actually known the precise terms of it or that his object could be accomplished only through its breach. If —
turning a blind eye — he went about it regardless of whether it would involve a breach, he will be treated just as if he had
knowingly procured it. Indifference is equated with intent.
44 In this case, I am satisfied that the third element of the tort of inducing breach of contract has been satisfied, that is, Mr. Tisi
intended to and did procure the breach. I have already found that Mr. MacArthur in fact breached his contract by failing to give
Prim8 reasonable notice of his termination. As evidenced by Mr. MacArthur's email exchange with his girlfriend, Mr. Tisi and
Mr. MacArthur discussed the specific strategy of resigning that Mr. MacArthur adopted, that is, deliver a letter of resignation
and then to "hide for a few hours", in order to avoid "high pressure tactics" to reverse his decision. Mr. MacArthur also noted
in his email to his girlfriend that "Even though [Mr. Tisi] said he wasn't pressuring me he was." By way of explanation, Mr.
MacArthur testified that he may have felt pressure from Mr. Tisi (whether or not Mr. Tisi intended it) because of personal loyalty
to Mr. Tisi, but in any case he decided to leave Prim8 of his own free will. Even accepting that statement at face value, I am
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satisfied that Mr. Tisi clearly wanted Mr. MacArthur to leave Prim8 with immediate effect, and discussed with Mr. MacArthur a
strategy for doing so shortly before Mr. MacArthur resigned. His involvement was more than "indifference" or "turning a blind
eye". He had an active role in the process. In all the circumstances, I consider this to be a clear case for treating Mr. Tisi "just
as if he knowingly procured" a breach of Mr. MacArthur's employment contract.
45

Accordingly, I find that Mr. Tisi induced Mr. MacArthur to breach his employment contract with Prim8.

IV. Conspiracy
46
47

Are the defendants liable for conspiracy?
Prim8 alleges that the defendants are liable for civil conspiracy in this case. In its 1983 decision in Canada Cement

LaFarge Ltd. v. British Columbia Lightweight Aggregate Ltd., 9 the Supreme Court of Canada identified two categories of civil
conspiracy. Two or more defendants who act in combination engage in civil conspiracy where:
(a) The predominant purpose of the defendants' conduct is to cause injury to the plaintiff, whether the means used by the
defendants are lawful or unlawful; or
(b) If the defendants' conduct is unlawful, the conduct is directed toward the plaintiff, and the defendants should know that
in the circumstances injury to the plaintiff is likely to and does result.
48

The second category of civil conspiracy was more recently considered by the Ontario Court of Appeal in its 2011 decision

in Agribrands Purina Canada Inc. v. Kasamekas. 10 The Court referred to this category of civil conspiracy as unlawful conduct
conspiracy, and identified the following elements of the cause of action:
(a) The defendants act in combination, that is, in concert, by agreement or with a common design;
(b) Their conduct is unlawful;
(c) Their conduct is directed towards the plaintiff;
(d) They should know that, in the circumstances, injury to the plaintiff is likely to result; and
(e) Their conduct causes injury to the plaintiff.
49 In Agribrands, the Court also indicated that there are two separate categories of conduct that can be described as comprising
the unlawful conduct required for unlawful conduct conspiracy: (i) conduct amounting to an independent tort or other actionable
wrong; and (ii) conduct not actionable in itself, including criminal or quasi-criminal conduct. The Court went on to indicate
as follows:
What is required, therefore, to meet the "unlawful conduct" element of the conspiracy tort is that the defendants engage,
in concert, in acts that are wrong in law, whether actionable at private law or not. In the commercial world, even highly
competitive activity, provided it is otherwise lawful, does not qualify as "unlawful conduct" for the purposes of this tort. 11
50
Prim8 takes the position that a finding of civil conspiracy is supportable in this case on the basis of either category
articulated by the case law. In the plaintiff's closing submissions, plaintiff's counsel argued among other things that the
defendants acted in concert to commit wrongful acts. Those acts included having Mr. MacArthur leave Prim8's employment
without notice and then hiding, thereby inducing Mr. MacArthur's breach of contract and causing economic harm to Prim8, as
well as denying or interfering with Prim8 access to its property. Plaintiff's counsel also argued that the predominant purpose of
Prim8's actions was to cause harm to Prim8, and that harm did in fact occur.
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51
Having considered the evidence and the submissions of counsel, I have concluded that Prim8 has not established a civil
conspiracy of the first category in this case. However, I am satisfied that there was an unlawful conduct conspiracy relating to
Mr. MacArhur's departure from Prim8, as describe further below.
52 With respect to the first category of civil conspiracy, I have concluded that Prim8 has not established that the predominant
purpose of the defendants' conduct was to cause injury to Prim8. Mr. Tisi decided to leave Prim8, and to take with him what he
believed to be his property or property he was otherwise entitled to secure. I have found that he was wrong in law to act as he
did, and that Prim8 was economically harmed as a result. However, there is no direct evidence that his primary purpose was to
cause injury to Prim8, nor do not consider the evidence to be sufficient to support an inference that such was the case. I have
reached the same conclusion with respect to Mr. MacArthur as well.
53
With respect to the second category of civil conspiracy, I have concluded that Prim8 has established the elements of
an unlawful conduct conspiracy in connection with Mr. MacArthur's departure from Prim8. However, I am not satisfied that
Prim8 established that there was an unlawful conduct conspiracy in the period prior to Mr. MacArthur's decision to leave Prim8
shortly before he resigned.
54 Dealing first with the circumstances of Mr. MacArthur's resignation, I am satisfied on the evidence that as of January 17,
2012, two days before Mr. MacArthur's resignation, the defendants agreed on a strategy whereby Mr. MacArthur would deliver
a letter of resignation and thereafter not return to work. He would go quiet for a period of time, not responding to requests for
information, including access codes that would have facilitated access to client websites. In so doing, Mr. MacArthur engaged
in unlawful conduct, that is, he acted contrary to his duty of good faith and loyalty to Prim8 and thereby breached an implied
term of his employment contract. Mr. Tisi was also engaging in unlawful conduct, that is, he breached his fiduciary duty to
Prim8 and induced Mr. MacArthur to breach his employment contract. Their conduct was directed toward Prim8. They should
have known that Prim8 was likely to suffer economic loss as a result, and Prim8 suffered such loss. The elements of an unlawful
conduct conspiracy have therefore been established.
55 As previously indicated, however, I am not satisfied that Prim8 established that there was an unlawful conduct conspiracy
in the period prior to Mr. MacArthur's decision to leave Prim8 shortly before he resigned.
56
Plaintiff's counsel argued that the evidence before the court supported the inference that from at least some time in
December 2011, after Prim8 staff was notified that Mr. Tisi would be "moving in a different direction", the defendants were
acting in concert as part of an unlawful conduct conspiracy against Prim8. This argument parallels Prim8's position relating
to Mr. MacArthur's alleged breach of duty prior to his departure from Prim8. Plaintiff's counsel argued that I should draw the
inference that there was an agreed course of action between the defendants based on the Skype and other communications
between them during December 2011 and January 2012. As was the case relating to Mr. MacArthur's alleged breach of duty
during that period, I am not prepared to draw that inference.
57
As indicated previously, while employed at Prim8, Mr. MacArthur reported to Mr. Tisi and took direction from him in
the performance of his duties. While he was aware on or after December 11, 2011 that Mr. Tisi would be leaving Prim8, Mr.
Tisi did not leave immediately. Mr. MacArthur continued to work with Mr. Tisi to a limited extent on Prim8 business, including
the servicing of Prim8 clients. Mr. Tisi continued to be a director and officer until removed shortly before Mr. MacArthur
himself resigned. As evidenced by Mr. MacArthur's email exchange with his girlfriend on January 17, 2012, two days before
he resigned, he had clearly cast his lot with Mr. Tisi as of then. However, I do consider the evidence to be sufficient to conclude
that he did so prior to that time.
V. Intentional interference with economic relations
58

Are the defendants liable to Prim8 for intentional interference with economic relations?
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59
According to Prim8, Mr. Tisi is liable to Prim8 for the tort of intentional interference with economic relations. In that
regard, Prim8 relied on the 2007 Ontario Court of Appeal decision in Drouillard v. Cogeco Cable Inc., which indicated that the
plaintiff needed to prove the following elements in order to establish that tort:
(a) The defendant intended to injure the plaintiff's economic interests;
(b) The interference was by illegal or unlawful means; and
(c) The plaintiff suffered economic loss as a result. 12
60
In the plaintiff's written submissions, plaintiff's counsel argued that Mr. Tisi clearly intended to injure Prim8 when he
unlawfully appropriated Prim8's assets, both hardware and software. He refused to return those assets and otherwise interfered
with Prim8's ability to access the CMS. As a result, Prim8 suffered economic loss. Therefore, the elements of the tort of
intentional interference with economic relations were established.
61

The tort of intentional interference with economic relations was more recently considered by the Supreme Court of

Canada in its 2014 decision in Bram Enterprises Ltd. v. A.I. Enterprises Ltd. 13 While that decision did not take issue with the
elements of the tort as identified in the Drouillard decision, Justice Cromwell analyzed in greater detail the rationale for that tort
and provided direction with respect to its application. In his introductory summary, Justice Cromwell provided the following
direction with respect to the scope of liability for that tort:
In light of the history and rationale of the tort and taking into account where it fits in the broader scheme of modern tort
liability, the tort should be kept within narrow bounds. It will be available in three-party situations in which the defendant
commits an unlawful act against a third party and that act intentionally causes economic harm to the plaintiff. (Other torts
remain relevant in two-party situations, such as, for example, the tort of intimidation.) 14
62
By way of further explanation, Justice Cromwell stated as follows, referring to a 1793 English decision to indicate the
narrow application of the tort:
The unlawful means tort creates a type of "parasitic" liability in a three-party situation: it allows a plaintiff to sue a defendant
for economic loss resulting from the defendant's unlawful act against a third party. Liability to the plaintiff is based on (or
parasitic upon) the defendant's unlawful act against the third party . . . .
An old case will serve as an example. The defendant, the master of a trading ship, fired its cannons at a canoe that was
attempting to trade with its competitor, the plaintiffs' trading ship, in order to prevent it from doing so. The defendant was
held liable, Lord Kenyon being of the opinion that these facts supported an action: Tarleton v. M'Gawley (1793), Peake
270, 170 E.R. 153. The plaintiffs were able to recover damages for the economic injury resulting from the defendant's
wrongful conduct toward third parties (the occupants of the canoe) which had been committed with the intention of
inflicting economic injury on the plaintiffs.
63
As noted previously, the submissions of plaintiff's counsel with respect to Mr. Tisi's liability for this tort are based on
his alleged wrongful conduct against Prim8 that caused harm to Prim8. I have already held that Mr. Tisi is liable to Prim8 for
that conduct on other grounds. However, as indicated in the A.I. Enterprise Inc. decision, liability for interference for economic
relations must be based on a wrongful act against a third party that caused harm to Prim8. On that basis, Prim8 has not established
that Mr. Tisi is liable to Prim8 on the basis of interference with economic relations.
VI. Prim8's damages
64

If the defendants are liable, what are Prim8's damages or other remedies?

65

In my reasons above, I have found the defendants liable to Prim8 on the following bases:
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(a) Mr. Tisi is liable for (i) breach of fiduciary duty, (ii) the tort of inducing breach of contract, and (iii) the tort of conversion;
and
(b) Both defendants are liable for (i) breach of contract (implied term imposing duty of good faith loyalty), and (ii) the
tort of conspiracy.
66 The basis for calculation of compensatory damages may vary for different causes of action. In general terms, the measure
of damages for breach of contract is the amount sufficient to place the plaintiff in the same position in which it would have been
had the contract been performed. 15 For tort and equity claims, the policy objective is to restore the plaintiff to the position it
would have occupied but for the breach. 16 However, for equity claims (including breach of trust and breach of fiduciary duty),
the amount of damages may be higher since the measure of damages is the actual loss to the trust estate. 17 In addition, for the tort
of inducing breach of contract, damages are at large, which allows the plaintiff to be awarded damages without proof of specific
damage. 18 As well, the court has the discretion to award punitive damages in some circumstances, as indicated further below.
67 In the plaintiff's written submissions, based on the evidence presented at trial, Prim8's counsel calculated Prim8's damages
claim as follows:
Create replicas of encrypted live websites (personnel time)
S. Teglasi (55%) $ 33,578
D. Doyle (50%) 17,916
P. Kirwin (20%) 9,500
D. Wright (10%) 4,750 $ 65,744
Replace development server & licensed Adobe software 1,667
Replace CMS 120,000
Damages at large (for inducing breach of contract) 25,000
Damages for fiduciary duty breach
Tisi's 2012 billings to former Prim8 website clients (actual) 23,467
Tisi's 2012 billings to former Prim8 website clients (estimated) 14,190
Prim8's billings to website client written off after Tisi left 9,040 46,697
$259,108
68
By way of explanation for the first category of damages Prim8 claimed, Mr. Kirwin testified that in the period after the
departures of Mr. Tisi and Mr. MacArthur, Prim8 personnel were required to spend a significant amount of time in the creation
of replicas of client websites to which they were unable to obtain unimpeded access because of the wrongful conduct of the
defendants. The defendants disputed responsibility for any part of the cost Prim8 incurred for this purpose. However, I am
satisfied that costs of this nature resulted from the defendants' wrongful conduct and it is appropriate that they form the basis for
calculating damages for which the defendants should be jointly and severally responsible. The amounts claimed were estimates
only, however, and I consider it fair to conclude that the estimates were somewhat on the high side. In all the circumstances,
I would fix the amount of such costs at $40,000.
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69
With respect to the balance of the items referred to in the above table, I have concluded that Mr. Tisi alone (and not Mr.
MacArthur) would be liable to Prim8 for such amounts, to the extent proven. Prim8's claim for damages for breach of fiduciary
duty was against Mr. Tisi alone, as was the claim for inducing breach of contract. As well, I have found Mr. Tisi alone liable
for conversion of Prim8 assets, including the development server and the CMS.
70 Based on the evidence before me, I assess the additional damages for which Mr. Tisi is liable at $51,167. This amount was
calculated based on the following elements: (i) $1,167, being the full amount claimed for replacement of the development server
(including licensed Adobe software), (ii) $30,000 for development of new content management software, and (iii) $20,000 for
breach of fiduciary duty.
71
With respect to the amount claimed to replace the CMS, I am satisfied that to some degree, Prim8's need to develop
new content management software was attributable to Mr. Tisi's wrongful act of conversion. However, I was not satisfied that
Mr. Tisi should be responsible for the full amount that Prim8 estimated it spent developing new content management software,
which included use of contracted personnel in Europe. While the evidence relating to the efficacy of the CMS that Mr. Tisi
converted was not conclusive, there seemed to be a consensus that the CMS developed over time as somewhat of a patchwork,
with resulting technical issues. Both Prim8 and Mr. Tisi moved away from continued use of it after Mr. Tisi's departure. In my
view, it is reasonable to conclude that new content management software would have been required in the future in any event.
In all the circumstances, I consider $30,000 to be the appropriate amount to attribute to Mr. Tisi's wrongful act of conversion
of the CMS.
72 Turing to the amount Prim8 claimed from Mr. Tisi for breach of fiduciary duty, that amount was based on billings that Mr.
Tisi made to Prim8 clients in the year following his departure from Prim8, both actual amounts (where invoices were disclosed
by Mr. Tisi) and amounts estimated based on previous Prim8 billings to those clients (where invoices were not disclosed). The
amount claimed also included an account written off when a client refused to pay a Prim8 account for services that Mr. Tisi
rendered prior to leaving Prim8.
73
I accept that as a fiduciary, Mr. Tisi was accountable to Prim8 to the extent that he benefited from conduct (including
after his departure) that breached his fiduciary duty to Prim8. For example, while there was no conclusive direct evidence that
Mr. Tisi was soliciting Prim8 clients for his own benefit prior to leaving the firm, I consider it reasonable to infer that he did
so to some degree, including in relation to clients for whom he performed services prior to joining Prim8. As well, as noted by
plaintiff's counsel in his submissions, Prim8 would inevitably have incurred additional economic loss as a result of Mr. Tisi's
breach of fiduciary duty that is difficult to quantify. In all the circumstances, I assess Prim8 damages arising from Mr. Tisi's
breach of fiduciary duty at $20,000.
74
In calculating the additional damages payable by Mr. Tisi, I have not included any additional amount for damages at
large for inducing breach of contract. While such damages amount may be awarded without proof of specific damage, in all the
circumstances, I consider the amount already awarded for compensatory damages to be sufficient in this case. Therefore, I do
not consider it appropriate to award an additional amount for damages at large.
75

Prim8 also claimed an additional amount from the defendants for punitive damages. As indicated by the Supreme Court

of Canada in Whiten v. Pilot Insurance Co., 19 an award of punitive damages is very much the exception rather than the rule.
The discretion to award them should be most cautiously exercised. Punitive damages are imposed only if there has been highhanded, malicious, arbitrary or highly reprehensible misconduct that departs to a marked degree from ordinary standards of
decent behaviour. As well, punitive damages are awarded only where compensatory damages, which are punitive to some extent,
are insufficient to accomplish the objectives of retribution, deterrence and denunciation, ordinarily the purview of criminal or
quasi-criminal proceedings.
76 Plaintiff's counsel argued that the high threshold established for an award of punitive damages had been exceeded in this
case. He alleged in particular that the action of Mr. Tisi, abetted by Mr. MacArthur, had been high-handed and motivated by
a desire to cripple Prim8, and did in fact injure Prim8.
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77 While I have found that Prim8 was entitled to damages from the defendants for their wrongful conduct, I do not agree that
an additional amount should be awarded as punitive damages. In particular, I do not agree that either defendant was motivated
by a desire to cripple Prim8, which in fact continues to carry on business. In all the circumstances, I consider the amounts
already awarded as compensatory damages to be sufficient without an additional award of punitive damages.
78
In the Statement of Claim, Prim8 also requests an order requiring Mr. Tisi to deliver to Prim8 for cancellation his
shares at a price to be determined by the court having regard for all the circumstances, including Mr. Tisi's unlawful actions
and their adverse impact on the value of Prim8. In the plaintiff's written submissions, plaintiff's counsel repeats this claim,
without citing any authority or making further submissions. Attached as an appendix to the plaintiff's written submissions is
Part XX (Remedies, Offences and Punishment) of the Canada Business Corporations Act, with portions of sections 241 and
243 highlighted, which I assume to be the basis for the remedy claimed.
79
Under section 241, the so-called oppression remedy, a "complainant" may apply to the court for certain remedies in
respect of specified conduct, including an order directing the issue or exchange of securities (section 241(3)(d)) and an order
directing the corporation to purchase a security holder's securities (section 241(3)(f)).
80
Under section 243, if the name of a person is alleged to be wrongly entered or retained in the security registers or other
records of a corporation, the corporation, a security holder or any "aggrieved person" may apply to a court for an order that
the registers or records be rectified. On such an application, the court may, among other things, make an order determining the
right of a party to have their name entered or retained in the registers or records (section 243(3)(c)) and an order compensating
a party who has incurred a loss (section 243(3)(d)).
81 Neither section 241 nor 243 has any application in this case. Among other things, Prim8 does not fall within the definition
of a "complainant" for purposes of the oppression remedy in section 241. With respect to section 243, there is no basis for
concluding that Mr. Tisi's name was wrongly entered or retained on Prim8's security register. According, I see no legal basis
for making an order requiring the corporation to purchase Mr. Tisi's Prim8 shares for cancellation.
82
Had I decided that there was a legal basis for making such an order, I would have set the value of Mr. Tisi's shares at
$20,000. The evidentiary basis for that amount was the expert report of Deloitte LLP and the testimony of Ryan Conte, which
valued all the shares of Prim8 at $60,000 as at December 7, 2011.
VII. Counterclaim
83

Are Prim8 or its principals liable to Mr. Tisi pursuant to the counterclaim?

84

By way of counterclaim, Mr. Tisi seeks the following relief from Prim8:
(a) Repayment of the balance of loans he made to Prim8 in 2011 in the amount of $2,500;
(b) Payment of dividends in the amount of $10,000;
(c) An order that Prim8 provide financial statements in the form required by the Canada Business Corporations Act;
(d) An order for compensation under the Canada Business Corporations Act as an "aggrieved person" in the amount of
$100,000; and
(e) A declaration that he is the rightful owner of the CMS.

85
As against Mr. Kirwin and Ms. Wright, Mr. Tisi seeks return of misappropriated funds in an amount to be determined
and punitive damages in the amount of $250,000.
86
As previously indicated, Mr. Tisi's counterclaim arose for concerns that Mr. Tisi expressed about financial management
issues for Prim8 commencing in 2011. Mr. Tisi advanced personal funds to Prim8 in February and July 2011 totaling $15,000 to
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cover Prim8's immediate needs. According to Mr. Tisi, all but $2,500 of that amount had been repaid before Mr. Tisi left Prim8.
Mr. Tisi was also concerned about funds advanced from Prim8's bank account to pay a contractor working on renovations to
the residence of Mr. Kirwin and Ms. Wright (since repaid). New loan arrangements were entered into with Prim8's bankers,
pursuant to which Mr. Tisi and his wife were required to co-sign with Mr. Kirwin and Ms. Wright. In the process, Mr. Tisi
sought more detailed information about Prim8's financial affairs, as evidenced by various email and other exchanges involving
Mr. Tisi, Mr. Kirwin, Ms. Wright and Prim8's external accountant and its bookkeeper. As previously indicated, Prim8 came
under further financial pressure when CRA froze its bank account for nonpayment of arrears of HST in late November 2011.
87 With that background, it was understandable that Mr. Tisi had concerns about financial management issues at Prim8, and
sought further information relating to its financial affairs. While the response he got was sometimes less than satisfactory to him,
Mr. Kirwin indicated that he had similar difficulties obtaining information from Prim8's external auditor and bookkeeper. Based
on the evidence before the court, I saw no sufficient basis for concluding that Prim8 was withholding financial information to
which Mr. Tisi was entitled as a shareholder and senior officer.
88
Based on the information ultimately placed before the court in evidence, I found no sufficient basis for giving effect to
Mr. Tisi's claims for relief under the counterclaim, other than with respect to the repayment of the remaining amount of Mr.
Tisi's loans to Prim8 in the amount of $2,500. I am otherwise dismissing Mr. Tisi's counterclaim. I will address each of the
other items of relief claimed in turn below.
89 With respect to the claim for $10,000 in dividends, as a matter of law, no amount is payable by way of a dividend unless or
until a dividend is declared by the board of the corporation. There was no evidence before the court that Prim8's board declared
a dividend that remains unpaid. Accordingly, there is no evidentiary basis for Mr. Tisi's claim.
90 With respect to Mr. Tisi's request for financial statements in proper form, Mr. Kirwin testified that such financial statements
were prepared by Prim8's external accountant, copies of which were placed in evidence. In all the circumstances, I see no
grounds for making the requested order.
91
With respect to Mr. Tisi's claim against Prim8 for $100,000 as an "aggrieved person", I also see no evidentiary basis for
that claim. In this regard, I took into account, among other things, the concerns that Mr. Tisi expressed in his testimony about
what he considered to be irregularities in the shareholder loan accounts. However, I found to be credible the explanation Mr. Tisi
received, that is, that the shareholder loan accounts were used as a suspense account, with adjusting entries at year end when
the annual financial statements were prepared. I saw no basis for concluding that any misappropriation or other wrongdoing
occurred, nor did I see any other grounds for making the requested order.
92 Addressing Mr. Tisi's request for a declaration that he is the rightful owner of the CMS, I have already found that Prim8
was the owner of the CMS, not Mr. Tisi, for the reasons previously indicated. As well, as previously indicated, the evidence
does not support Mr. Tisi's allegations of misappropriation against Mr. Kirwin or Ms. Wright, nor would any award of punitive
damages against them be justified.
VIII. Conclusion
93

For the foregoing reasons, judgment will issue as follows:
1. The defendants are jointly and severally liable to Prim8 for damages in the amount of $40,000;
2. Mr. Tisi is liable to Prim8 for damages in the additional amount of $51,167;
3. Prim8 is entitled to prejudgment interest on the forgoing amounts at the statutory rate, commencing February 1, 2012;
4. Under the counterclaim, Prim8 is liable to Mr. Tisi in the amount of $2,500, plus prejudgment interest at the statutory
rate commencing February 1, 2012;
5. The issue of costs shall be determined following written submissions; and
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6. The balance of the parties' claims under the Statement of Claim and the Counterclaim are dismissed.
94 If the parties cannot agree on costs, the plaintiff may serve and file brief written submissions (not to exceed three pages)
together with a bill of costs and any pertinent offers within 21 days. The defendants will have 21 days after receipt of the
plaintiffs' submissions to respond by brief written submissions. The plaintiff may reply by brief written submissions within
seven days. All such submissions are to be forwarded to the Trial Coordinator and me at at 59 Church Street, 4 th Floor, St.
Catharines ON, L2R 7N8. If no submissions are received within the specified timeframe, the parties will be deemed to have
settled the costs issue.
Action allowed; counterclaim allowed in part.
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Halikowski, J. (Orally):
1
Ms. Tharmenthiya Prathapan is before this Court for judgment after trial on a single count of possession of instruments,
knowing they could be used to forge credit card(s), an allegation said to arise out of incidents that occurred in this jurisdiction
between the first of June of 2006 and the 21 st of June of the same year.
2

Her husband, Prathapan Sabaratnam, is charged with money card offences alleged to have occurred between the 22 nd of

March of 2006 and the 22 nd of June, 2006, again in this jurisdiction. Between March 22 nd and May 14 th of that year, he is
alleged to have committed the offences of fraud over, related to the use of credit card data as it adversely affected the Toronto
Dominion Canada Trust branch at 3500 Steeles Avenue. He is said to have had possession of credit data that would enable
others to use that data to commit a fraud on the rightful owner, to have conspired to commit fraud by skimming credit card data
and running a counterfeit credit card laboratory and finally, he is charged with possession of an amount of money under $5,000,
knowing it had been obtained through the commission of an indictable offence in Canada.
3 Between June the 1 st , 2006 and June the 22 nd of 2006, Mr. Sabaratnam is alleged to have possessed instruments used to
forge credit cards, to have forged a credit card and to have fraudulently - on three occasions - possessed credit card data.
4

The third accused, Mr. Ashogan Velupillai, is before this Court for judgment after trial on a similar set of charges spanning

the same time periods. Between March 22 nd of 2006 and May 14 th of 2006 he is alleged to have committed the offence of
fraud over $5,000 by defrauding the Toronto Dominion Canada Trust branch at 3500 Steeles Avenue in Markham, Ontario by
the unlawful use of credit card data. He is said to have possessed credit card data that would enable others to commit a fraud
on the rightful owners of that data. He is said to have conspired to commit fraud by skimming credit card data and running a
counterfeit credit card laboratory; further, to have possessed a pinhole camera and other devices knowing that they were to be
used to forge credit cards; again, to have broken into the location of 705 Kingston Road in Pickering, Ontario with intent to
commit an indictable offence; to have committed mischief by wilfully damaging a point-of-sale terminal that was the property of
the Toronto Dominion Canada Trust, having a value under $5,000; further, to have possessed money less than $5,000, knowing
it had been obtained by the commission in Canada, of an indictable offence; finally, that he did breach his recognizance of bail
during this period by not residing with his surety.

1

5
On the 21 st of June, 2006, Mr. Velupillai is alleged to have committed fraud over $5,000 against the Pizza Pizza store
at 1822 Whites Road in Pickering, Ontario, to have possessed instruments knowing that they were used to commit credit card
fraud; to have masked his face during the commission of an indictable offence; to have committed mischief under $5000 by
damaging a debit terminal owned by the Toronto Dominion Canada Trust institution to have committed mischief under $5,000
by damaging the ceiling tile at the Pizza Pizza location and to have broken into a Pizza Pizza store at 1822 Whites Road in this
jurisdiction with the intent of committing an indictable offence and finally, with having conspired to commit fraud by installing
a skimming operation at the Pizza Pizza establishment at 1822 Whites Road in Pickering, Ontario.
6 The allegations that form the basis of all of these charges stem from events that occurred at three distinct locations. At the
residence of Ms. Prathapan and Mr. Sabaratnam were found blank cards, credit card data and instruments that, taken together,
could only be collocated for the purpose of producing forged credit cards. Events also occurred at the Pizza Pizza locations at
705 Kingston Road and 1822 Whites Road in Pickering, Ontario, whose only purpose was to acquire credit card and debit card
information that could be used to produce the forged credit cards.
7 Ms. Prathapan and Mr. Sabaratnam were ably represented by Mr. Kalina and Mr. Velupillai was represented by Mr. Scratch
in his usual professional manner. At the outset of this trials Mr. Scratch made certain admissions with the approval and consent
of his client.
8

Mr. Velupillai admits that he was inside the Pizza Pizza establishment at 705 Kingston Road in Pickering, Ontario on two

to three occasions between March 22 nd and May 14 th of 2006 without the owner's permission. He admits that credit card and
debit card data was taken improperly from these locations, but does not admit to having taken part in that fraud and has no
knowledge of the amounts of the frauds, but does concede that they exceeded $5,000.
9

With respect to the events that occurred at the Pizza Pizza establishment at 1822 Whites Road in Pickering, he admits

that he was present there on June the 21 st of 2006 without the permission of the owner and that he was holding a ladder and
wearing white gloves as depicted in a video recording of the events of that morning. He admits to being there with a co-accused
by the name of Prakalathan Sabaratnam.
10 Finally, this accused admits the accuracy of the data seized by the Durham Regional Police Services from skimming devices
found in the residence of Ms. Prathapan and Mr. Sabaratnam and delivered to the Ontario Provincial Police in July of 2006.
11 The Crown's evidence is not in dispute. On the of 18 th of 2006, Detective Yarmeluk of the Toronto Metropolitan Police
was ordering a pizza at the Pizza Pizza establishment at 1822 Whites Road in Pickering. Having worked with the Fraud Squad
for many years, this officer scanned the ceiling area of this store as he waited in line and he detected what appeared to be a
pinhole camera located in one of the acoustic ceiling tiles above the area where customers would enter their debit card or credit
card information. He notified Mr. Leonard McGowen, a retired police officer who is now employed in the security department
of the Toronto Dominion Canada Trust bank. This set a series of events in train. The Pizza Pizza store was staked out and on
the 21 st of June of 2006 the police caught Mr. Prakalathan Sabaratnam and Mr. Velupillai in the store at 1822 Whites Road
and arrested them both. They had been seen accessing the ceiling tiles and on arrest were found in the store alone with a car
outside the building unoccupied, Mr. Velupillai was questioned by the police and appeared to have no difficulty understanding
questions that were being put to him in English and he responded in kind. When asked what he had been doing in the building,
he responded that he was just along for the ride and doing what he had been asked to do. When asked why he had been wearing
gloves prior to his arrest, he denied wearing gloves and when challenged that he had been seen wearing them, altered his
response by saying that his friend had told him to put them on.
12
Once further information was received, a search warrant was obtained to search the residence of Mr. Prakalathan
Sabaratnam. The search was executed later the same morning at 2 Onsworth Crescent in Ajax, Ontario, a location that is the
residence of Mr. Prathapan Sabaratnam, his brother, Mr. Prakalathan Sabaratnam and the accused Tharmenthiya Prathapan.
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13 At the time of the search, only Ms. Prathapan was present with her children. The accused, Prathapan Sabaratnam, was out
of the house at the time and turned himself in later to the police upon their request after the search had been conducted. In the
basement of this residence was found information devices that could constitute a credit card/debit card production laboratory.
In plain view, or at least easily accessible in drawers, were found a laptop, blank white credit cards, a DVD player, pinhole
cameras, duct tape, similar to the tape used to secure the pinhole camera to the ceiling at one of the Pizza Pizza stores, a Toronto
Dominion Canada Trust access card, a reader/writer to access and transfer credit card and debit card data, together with hard
copy documents that contained the credit card and debit card data of many individuals, together with their PIN numbers. This
latter information was downloaded from the reader/writer device found in the basement and was further investigated and found
to have come from Pizza Pizza stores at 705 Kingston Road and 1822 Whites Road in Pickering, as well as from other locations
in Ontario and Quebec. The information did not belong to any of the accused and was clearly collected for no other reason
than to produce credit cards and debit cards that would later be used to defraud the institutions and the individuals as data had
been collected in this manner.
14
When the accused, Prathapan Sabaratnam, turned himself in to the police on the 22 nd of June of 2006, his person was
searched. Found in his possession were 14 cards. Eleven were described as legitimately belonging to this accused and having
his personal data contained on their magnetic strips. One card was a Royal Bank of Canada debit card, but it had the accused's
Canadian Imperial Bank of Commerce personal data on its magnetic strip. A second card was a Costco card with the accused's
TD Canada Trust personal data contained on it and the third card was an American Express card with the accused's TD Canada
Trust data on its magnetic strip. All three of these cards had the accused's personal information that on their face did not reflect
the institution referred to in the data.
15 Such was the state of the evidence at the close of the Crown's case. Mr. Scratch, representing Mr. Velupillai, requested a
directed verdict on the charges of possession of property obtained by crime, breach of recognizance and wear disguise during
the commission of an indictable offence. No evidence was called on these counts and the Crown conceded that Mr. Velupillai
should be acquitted on them and the Court therefore orders that the accused be acquitted on counts 11 and 12 on the information
dealing with events said to have occurred between the 22 nd of March of 2006 and the 14 th of May, 2006. Mr. Velupillai is also
acquitted on count three of the information dealing with events alleged to have occurred on the 21 st of June, 2006.
16
Mr. Scratch and Mr. Kalina further submitted that the Crown had not made out a prima facie case with respect to
the allegation that Mr. Sabaratnam and Mr. Velupillai had engaged in a conspiracy to commit fraud by installing a skimming
operation and running a credit card laboratory.
17 This Court rejected those arguments, found that the Crown had made out a prima facie case, but reserved the opportunity
to make more fulsome reasons at the end of the trial. This procedure was adopted to ensure that the trial could go forward within
the limited time that had been scheduled for its completion.
18
A conspiracy is an agreement between two or more individuals to commit a crime and the essence of the conspiracy is
that agreement. The agreement need not be formal or reduced to writing or cover every detail about how the scheme is to be
carried out, or by whom, or at what time. The Crown need not prove that everybody who participated in the agreement knew
everybody else, or came together at one place or time to discuss the planning or execution of the scheme. Everyone does not
have to join the scheme at the same time or has to stay in the scheme until its completion.
19
An agreement is the coming together or a meeting of the minds of two or more people who have a common purpose or
objective. Each person generally intends and expresses by words, actions, or both, the same aim. In this case, the aim was to
skim credit card information and use that information to produce credit cards or debit cards that could then be used to defraud
the institution whose data had been stolen. Although the data stolen is personal to the holders of the cards, the banks have a
proprietary interest in that data because they become liable for the losses incurred when the ultimate fraud occurs to their clients.
20
In the case before this bar, Mr. Leonard McGowen was qualified as an expert witness in the field of credit card and
debit card fraud, with particular emphasis on the various means of acquiring financial data, transferring the data into a useable
3

and executable form and the procedure that is then followed to defraud the source institutions. Mr. McGowen testified that
credit card and debit card skimming operations do not occur in a vacuum. They are always part of a much larger operation that
is divided into three distinct phases. The lead group acquires the financial data by tampering with credit cards and debit card
terminals in conjunction with the use of a pinhole camera or over-the-shoulder observations. Once that data has been harvested,
a second group will then transfer that data to bogus financial cards and then give the cards to a third group who will use the
cards as quickly as possible to extract the maximum benefit from them before the fraud has been detected and the cards are
blocked by the institutions.
21 What is clear, even without Mr. McGowen's opinion, is that anybody operating within any one of these groupings could not
reasonably believe that his activity at the time was self-contained. There would be no intrinsic value in an individual's acquiring
financial data unless some use of was going to be put to that data and similarly, anyone producing bogus financial cards would
have to know that those cards were going to be used to defraud the rightful owners of the information contained on the backs
of those cards and finally, anyone receiving any bogus financial card, particularly one with out any institutional identification
on it, such as the white cards that were found in this case, would have to know that what he was about to do was fraudulent and
harmful to the rightful owners of the data contained on the card's magnetic strips.
22 Put succinctly, Mr. Velupillai, when he was involved in and was party to the extraction of data from customers at the Pizza
Pizza stores, must be taken to have known that he was part of that extraction process and part of a larger scheme to produce and
execute fraudulent credit cards and debit cards or such other devices or instruments as could successfully use the information
he was acquiring. Otherwise, his activities at the Pizza Pizza store would make no sense whatsoever. By taking part in that
activity, he has agreed with others - perhaps even unknown to him - to be part of a scheme to defraud the rightful owners of
the data he was stealing. On that basis the Crown had made out a prima facie case of conspiracy and fraudulent possession of
credit cards against Mr. Velupillai at the close of its case.
23
With respect to Mr. Sabaratnam, the Crown must prove on a prima facie basis that the accused knew of the skimming
operation that was being conducted in his basement and agreed to its being conducted in his residence as part of the larger
scheme that was in place. First, there is no evidence that either Mr. Sabaratnam or his wife, Ms. Prathapan, received any benefit
from the fact that data was being stored and transferred to bogus cards in their basement. The Crown produced evidence that
the operation was being conducted in the resident of Mr. Sabaratnam and his wife. White blank credit cards, whose only use
would be for production of fraudulent cards according to the Crown witnesses, were found in plan view in the basement area,
an area within the control and accessibility of the two accused owners. Mr. Sabaratnam, upon his arrest, is in possession of
three financial cards that have his data from a particular financial institution on the card of a completely different institution.
At this point in the trial, the possession of those cards raises concerns about their legitimacy. They represent prima facie proof
that the accused had control and knowledge of the cards that had been modified for whatever reason from their original state,
there being no evidence to suggest that this state of affairs with another institution's card containing the data from another
institution represents the usual conduct of business by the institution whose card is being used. In other words, an inference can
be drawn at this point in the trial that the accused either modified the cards himself or had the cards modified by someone else
to misrepresent the financial institution on the face of the card.
24 This inference, coupled with the control and knowledge that the owner of a residence must be taken to have with respect
to all things within his residence, supports an inference that this accused and his wife knew that a skimming operation was in
play in their residence and did nothing to present that operation and in the case of the accused, Mr. Sabaratnam, was actively
participating in the operation. In short, these two accused could be found to have been parties to the conspiracy alleged.
25

For these reasons, the motion for a directed verdict was denied and the trial then proceeded.

26
One other matter arose. Mr. Kalina submitted that there was no evidence to support a finding that Mr. Sabaratnam was
in possession of any money obtained by crime and the Crown conceded that point and on the basis that the Crown's evidence
showed that the $1,600 in cash was found in the bedroom of Mr. Prakalathan Sabaratnam only, the charge which appears as count
13 on the information dealing with the allegations between the 22 nd of March and the 14 th of May, 2006, is hereby dismissed.
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27
The Defence called each of the accuseds, as well as Mr. Prakalathan Sabaratnam, Mr. Sabaratnam's younger brother.
Mr. Velupillai indicated that late in November of 2005 he was employed at the Pizza Pizza store at 705 Kingston Road in
Pickering and about that time a group of Tamil speaking customers attended the store and established a friendly conversational
relationship with the accused. Their common heritage and language seemed to connote future pleasantries until one day this
group returned with one or more individuals under the influence of alcohol. When the accused asked the group to leave at the
closing time of the store, the accused was confronted by one of the group with the words, "Do you know what we can do to
you?" and this caused the accused great fear. The fact that within minutes of this statement having been made an apology was
given and accepted did not assuage the accused's concerns. From this point on, Mr. Velupillai says he was in a constant state of
fear and foreboding, so much so that when this group decided to enter the Pizza Pizza establishment both at 705 Kingston Road
and 1822 Whites Road, the accused not only allowed these entries, he also actively assisted the group in its task of setting up
the pinhole cameras and tampering with the debit card and credit, card terminals.
28 The accused stressed throughout his testimony that his will was frozen by fear and that anything he may have done to aid
this group's activities was done out of immediate fear for his life or physical well being.
29
He was not so fearful however, that he did not try to send a signal to his former employer that he should observe what
was going on in the stores. At one point, according to Mr. Velupillai, he purposely took $20 out of the till of one of the stores
in the hope that this loss of $20 would alert the staffs, who would then alert the owner, who would then watch the security
videos and discover the true nature of the break-ins at the store. He would then alert the police, who would then arrest these
tormenters from imposing their will on the accused. To put the matter in its kindest terms, the accused's testimony does not
have the ring of truth to it.
30
This Court is mindful of the difficulties inherent in receiving evidence from somebody who is speaking through an
interpreter. Sometimes the message gets skewed by a phrase that may not reflect the meaning that the source wishes to convey.
There may be some of that phenomenon in play in this case, but the Crown, during his cross-examination of the accused, was
careful to put her questions in a logical sequence and to dwell on those areas that would give the accused the ability to put his
position before the Court in response to a variety of questions that approached issues from different perspectives. This Court is
satisfied on all of the individual accused' testimony that their meaning was conveyed as they wished it to be.
31
This accused particularly, stated on more than one occasion that he was in a state of fear because he had been beaten
and tortured by this group of Tamil individuals. At no time during his direct examination does he ever mention a weapon being
used, in any fashion during this process. However, suddenly when the Crown pointed out to him that no weapon had been used
against him, the accused recalled that a baseball bat was used, but on closer examination admits that it was only being carried
by an individual some distance away from him and that it was being carried as though that particular person was about to play
baseball and he only assumed that he was being threatened by it. His beating consisted of a slap which then effectively turned
into a punch with a closed fist as the Crown pressed the accused for some details of why he would fear somebody so much who
had only slapped him. At no time is the accused ever told that he would be killed by this group and as to the torturing, the Court
learns that the accused felt tortured not because of some action or repeated threats of death, but because of some form of nondescript verbal torture he felt he was receiving from this group.
32
The videotapes showing the accused entering the two locations and his actions therein, in and of themselves show an
individual who does not always lead the group into the establishment. The accused is seen actively disguising his identity by
wearing a hooded garment. He is actively installing and assisting in the installation of the cameras and the devices. He is - on tape
at least - party to the offences without any telltale signs of being coerced or being compelled to act in the fashion that he does.
33 If this fear was so pervasive, why did he not report what was occurring to someone? asks the Crown. The accused's only
answer is that no matter to whom he reported, this Tamil group would find him and hurt him or kill him. The truth is that he
could have told his old boss or he could have told the police, each of whom would have set up a trap for this group with the
accused included, if need be, and the whole operation could have been halted without any adverse inference being drawn that
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the accused had engineered the trap. The accused knows this to be true because he tells this Court that he tried this method by
purposely stealing $20 to set up just such a trap.
34
The Crown asks, why did he wear a disguise when everyone else in the videotape had none? After much evasion, the
accused simply does not answer the question.
35 The accused's evidence is unreasonable and on its face does not support an inference that he was operating with any fear
governing his actions. On his arrest, the accused lied to the investigating officer when asked why he was wearing gloves. First,
he denied wearing them, but when confronted with the fact that the videotape showed that he was wearing them, he responded
that he was told to wear them by somebody else. His evidence is rejected in its totality.
36 Tharmenthiya Prathapan also testified with the assistance of an interpreter and this Court has reminded itself again of the
difficulties in conveying accurate meaning that that process might entail.
37 Ms. Prathapan appears to have come to court equipped with the answer, "I was always busy attending to my children"; as
an answer to be deployed as the circumstances of her examination dictated. Again, on reviewing all of her evidence she appears
to go about her house seeing only what is owned by her and her husband, Mr. Sabaratnam, and being completely oblivious to
all other items in the facility.
38
In direct examination, Ms. Prathapan indicated that she would attend in the basement to check news that was coming
from Sri Lanka. When she would do this, the desk there would be clean at all times. She did see an orange bin in the garage
that this Court now knows contained hundreds of blank, white financial cards, but she was never curious enough to look inside
this container, although she knew the container did not belong to her. She had no knowledge what her brother-in-law did or
where he went at night.
39
Under cross-examination by the Crown, this accused admitted that she was one of the owners of the residence where all
the incriminating evidence was found. Asked whether as an owner of the residence she would be aware of what came in and
went out, she responded quickly that she knew only about the things that she and her husband brought in and out and then added,
"I was always busy attending to my children", a volunteered response that seemed to suggest that she likely did pay attention
to all things that came into the house, but on occasion would be so busy with her children she would not catch everything all
of the time. The first part of her response is unreasonable and the witness knew it and so seemed to want to cover the problem
with the latter portion of her answer. This volunteered addendum seems to betray a much more fulsome level of knowledge of
what was going on in this house as the cross-examination continued.
40
Asked if she recalled what occurred in her residence during the week immediately prior to the police arriving with
their search warranty again she responds that she was busy with her children throughout that period, another response that is
volunteered and appears to be an evasion or a slight attempt to avoid answering questions that would go to the issue of whether
she noted any illegal activity going on in the house during that time. When the search warrant was executed various devices
and notes were in plain view in the basement and might have been the basement and plain view for some time prior to that date,
suggesting that Ms. Prathapan would have seen them during one of her searches for Sri Lankan news. This avenue of enquiry is
neatly avoided with the pat response that her busyness with her children spanned the full week prior to the arrival of the police.
41
Her response to questioning centered on her knowledge of the contents of the desk located in the basement betrays a
level of illogicality that adversely affects her credibility. The Crown questioned this witness on what she saw on the desk and in
the area surrounding it. Ms. Prathapan is careful to say that she noticed what belonged to her and her husband, but did not see
anything owned by anybody else. She indicated that she never opened the drawers of the desk, drawers that were discovered to
contain stolen financial data. She further indicated that the desk had no locks on it because household files were stored in that
desk. The Crown asks the sensible question, "Then you must have been in the desk to look at the files?". The accused evades
the question with the answer that, she could see the computer on the desk. The Crown puts the question again. The accused
responded that the desk was brought from the old house and had no lock there. The Crown presses the point, "You must have
gone in and out of that desk drawer?" and her answer is, "Maybe a person may look in and out, but I did not see - I did not
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see it", suggesting a clear understanding of the question from the outset and responding nonsensically that one only sees what
one wants to see, begging the question of what "it" was in one of her responses. Seemingly uncomfortable with this response,
this witness added, "I know my husband puts household bills in that file, but I do not open the drawers", thereby essentially
contradicting what she had just said about looking into the drawers and seeing only what, she choses to see.
42
The evidence of Ms. Prathapan is unreasonable in its totality. As one of the owners of this residence who appears to
be at home taking care of the children day in and day out, it is simply unreasonable that she would not notice items in the
house that were not, owned by her and her husband. Her evasiveness to questions meant to probe this area of concern can only
be interpreted as an attempt to deceive on her part. Her testimony, taken against the backdrop of the evidence of her husband
that he was concerned about the possible bad behaviour of his brother and the incredible evidence of the brother, Prakalathan
Sabaratnam, on all issues suggests strongly that Ms. Prathapan knew exactly what was going on in this residence and had come
to court armed with pre-set responses in an attempt to evade detection of this fact. She appears to believe that if she could
convince this Court that she was busy with her children, that would be enough to counter the inference of her direct knowledge
of what was going on. The notion that she saw only items owned by her and her husband appears to have been a response to
any suggestion that she must have seen the contraband that was found right under her nose in her own home. Both propositions
hold no credibility and her evidence is rejected.
43
Mr. Prathapan Sabaratnam testified and very quickly established the circumstances surrounding his younger brother's
residency with him and his wife. Prakalathan Sabaratnam was living with him because, as an older brother, Prathapan felt it was
his personal duty to oversee his behaviour by keeping him away from alcohol, cigarettes and the type of women who might lead,
him astray, Prakalathan was given a separate bedroom and allowed access to the basement where he could put his computer
and other items. Prathapan worked, all day and arrived home around five o'clock in the evening? but usually headed off to a
second job soon thereafter. Prakalathan worked all day as well. The Court now knows from other evidence that Prakalathan
had a second night time job which was to repeatedly break into Pizza Pizza establishments in the very early morning hours of
the day and install devices and retrieve financial data. Once that was done, he would use that, data at his brother's residence
to create bogus credit cards and debit cards.
44 Mr. Sabaratnam's direct evidence would seem to foretell a mode of behaviour that would have involved his following up on
his concerns about his brother's personal development. One would have expected more from him than just benign indifference
to the comings and goings of Prakalathan Sabaratnam. As the older brother, Prathapan would be expected to keep tabs on his
brother, if for no other reason than to keep, him out of trouble with the law, quite aside from his concern about blunting his
brother's potential for debauchery, the latter activity generally occurring at night in local bars and private residences.
45
However, during the latter part of his direct examination, this witness appears to contradict the very proposition that he
stated with confidence earlier on. Asked by his own counsel whether he checked up on his younger brother's behaviour or his
activities, he gets the response, "No. I did not. He is not a child. He does things on his own. I did not keep an eye on him. I
did not take any steps". One has to wonder what exactly this witness is trying to say. He either had concerns for his brother's
actions or he did not. He really cannot have it both ways. The witness has attempted to do just that in his direct examination.
46
In cross-examination, this area is revisited. Now, when asked if he was concerned about his brother's behaviour, the
witness responded that he was concerned. Asked to confirm that he never inquired about his whereabouts at nighty, the response
comes that there were times when he might have inquired, but when told by Prakalathan that he was going to work, he accepted
the explanation without question. This testimony has an air of unreality about it. Of course an older brother whose younger
sibling was living with him would be concerned about his conduct and especially concerned when that younger sibling was
out at night repeatedly between two o'clock in the morning. They had to know of his activity and either chose to ignore it or
were actively supporting it.
47 As the cross-examination of this witness continued, his credibility suffered further setbacks. This witness maintained that
the three financial cards found on his person after his arrest were always under his control, never left it, and that he did not alter
the financial information contained on the back of the cards. These cards were in the name of one financial institution, but had
the accused's financial details linked to another institution on their magnetic strips. Given the accused's statement that the cards
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never left his control, he must be taken to have altered the card information, thereby betraying his ability to do so and his access
to the instruments to effect that change, instruments that were present in his home.
48 Mr. Sabaratnam suffers from the same unreasonable blinkered approach to life that was evidenced by his wife. While he
admits that he was in control of what came into, remained and left his residence, he indicated to the Crown that he decided what
came, stayed and went only with respect to his own items, suggesting that he cared little and noticed nothing of what might be
owned or controlled by his brother. He seemed completely oblivious to the fact that a foreign credit card not owned by him or
anybody else was found in his residence. Asked about it, he indicated he did not know that it was even there - although it was
in plain view on the mantle of his home's fireplace - that he did not know how it got there, though it was found with his own
credit cards. Pressed on the unreasonableness of this response, he evades the question and answers, "I have kept the non-used
cards in the drawer in the basement. The other cards are used sometimes and kept by me in the master bedroom". These are not
responses to the questions put and leave unresolved the common sense issue of how an individual could completely ignore and
not have knowledge of the presence of a foreign credit, card among his own in his own home.
49

Taken in its totally, this accused's evidence is also unreasonable and incredible and is discarded in its totality.

50 Prakalathan Sabaratnam, the younger brother of Prathapan Sabaratnam, testified for the Defence and suffice it to say, he
presented as the most incredible witness during this trial. According to him, he had no involvement with anything surrounding
the procurement of financial data, or the production of bogus credit cards and debit cards at his brother's home. It was all the
responsibility of a group of his friends. As an aside, he reminds the Court that his brother had no idea what he was doing at night
and that his sister-in-law was always very busy with her children, again, volunteered information. He says that he pled guilty to
the offences arising out of these, incidents, but he did not actually commit any crimes. When asked if he lied to the Judge when
he entered a plea of guilty, this witness had the audacity to say that he did not lie, at least not willingly. This much is clear about
Prakalathan Sabaratnam. He cannot distinguish a lie from the truth and that character trait quickly reveals itself once a few
incisive questions are put to him. His brother, who almost certainly would have questioned him about his late night behaviour
and having done so, would have been fully aware and alert to his lies. That being so, his knowledge of those lies would have
prompted some sort of remedial action on his part. No such action was taken here. Prathapan Sabaratnam must be taken to have
known of his brother's activities and either knowingly allowed them to occur in his home or actively taken part in them.
51
In summary, this Court rejects the Defence evidence. It accepts that of the Crown and after having considered all of the
evidence, finds the three accused guilty on all counts not previously dismissed during this trial. Thank you.
Accused convicted.
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Per Curiam:
Conviction Appeals
1 These appeals arise out of a joint trial of the two appellants, together with a third party. The appellant Sabaratnam appeals
his convictions on the basis that the trial judge misapprehended the evidence and reached an unreasonable verdict.
2
In our view, the trial judge was entitled to rely on the combined evidence of the false credit cards found on the person of
the appellant, which he said were always in his possession, together with the evidence of all the equipment found in the home
for stealing credit card personal information and for manufacturing false credit cards, to infer knowledge of and participation
by this appellant in the crimes charged.
3
Although the trial judge may have misapprehended some minor details in his description of the evidence, they were not
material and did not affect the verdict.
4
The appellant Prathapan submits that it was not open to the trial judge to infer from the evidence of all the equipment
and documents relating to the manufacture of false credit cards found in the home that she had the requisite knowledge for a
finding of possession. We disagree.
5 The trial judge rejected as incredible the unequivocal evidence of the appellant that she only noticed objects that belonged
to herself or her husband in her home. Having done so, the trial judge was entitled to infer, based on the number and location in
the house of the items found, that the appellant had the requisite knowledge of their presence to ground a finding of possession.
6

The appeals against conviction are therefore dismissed.

Sentence Appeals
7
With respect to sentence, we see no basis on which to interfere with the sentence imposed on Sabaratnam. We are
not persuaded that the trial judge erred in principle, including in his decision not to impose a conditional sentence, or in his
1

consideration of the appropriate sentencing factors in fashioning his sentence for this appellant. It is not suggested that the
sentence imposed is unfit.
8 In particular, on this record, we do not agree that the sentence imposed offended the parity principle or that the restitution
order is unsustainable. Sabaratnam's brother pled guilty to reduced charges and received mitigation credit as a result. This
important factor does not apply to Sabaratnam. With respect to the restitution order, there was some evidence before the trial
judge of Sabaratnam's ability to make restitution. Moreover, this appellant was found guilty of conspiracy in relation to a
significant financial fraud. In these circumstances, the restitution order imposed against him was reasonable.
9
However, we reach a different conclusion in respect of part of the sentence imposed on Prathapan. Her counsel argues
that the restitution order imposed on her is unsupportable on the evidence, especially given the absence of any evidence that
she benefited from the illegal conduct in issue. We agree, although for somewhat different reasons, that the restitution order
against her must be set aside.
10
In our view, there was no evidential basis to support this order against Prathapan, the 26-year-old mother of two young
children who was not and appears never to have been employed outside the home, at least in Canada. Moreover, it is undisputed
that her husband was the sole income earner in the family. In these circumstances, absent any proof of ability by this appellant
to discharge the restitution order, the restitution order imposed is unsustainable.
11 Therefore, leave to appeal sentence is granted with respect to both appellants. Sabaratnam's sentence appeal is dismissed.
Prathapan's sentence appeal is allowed in part, by setting aside the restitution order imposed. In all other respects, her sentence
remains in full force and effect.
Appeal allowed in part.
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In the Matter of Irwin Boock, Stanton Defreitas, Jason Wong, Saudia Allie, Alena Dubinsky, Alex Khodjaiants
Select American Transfer Co., Leasesmart, Inc., Advanced Growing Systems, Inc., International Energy
Ltd., Nutrione Corporation, Pocketop Corporation, Asia Telecom Ltd., Pharm Control Ltd., Cambridge
Resources Corporation, Compushare Transfer Corporation, Federated Purchaser, Inc., TCC Industries,
Inc., First National Entertainment Corporation, WGI Holdings, Inc. and Enerbrite Technologies Group
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Heard: August 7, 2012; August 8, 2012; August 9, 2012; August 10, 2012; August 13, 2012; December 5, 2012
Judgment: September 13, 2013
Docket: None given.
Counsel: Donna Campbell, Swapna Chandra, for Commission
Alexander Khodjaiants, for himself
Vern Krishna Chair:
I. Background
A. Overview
1 This was a hearing before the Ontario Securities Commission (the "Commission"), pursuant to section 127 of the Securities
Act, R.S.O. 1990, c. S.5, as amended (the "Act"), to consider whether Alexander Khodjaiants ("Khodjaiants") and Alena
Dubinsky ("Dubinsky") (collectively, the "Individual Respondents") breached the Act and/or acted contrary to the public interest.
2
The merits proceeding was commenced by a Statement of Allegations and Notice of Hearing, dated October 16, 2008.
Subsequently, on January 4, 2012, an Amended Statement of Allegations was filed by Enforcement Staff of the Commission
("Staff") and on January 5, 2012, an Amended Notice of Hearing was issued by the Commission. Shortly thereafter, Staff
withdrew allegations against Saudia Allie ("Allie"), who had been named as a respondent in this matter.
3
Staff alleges that between June 2006 and March 2007, the Individual Respondents: (a) were involved in fraudulent and
manipulative trading of shares of a number of issuers and (b) participated in an illegal distribution of those shares. Specifically, it
is alleged that Dubinsky and Khodjaiants operated trading accounts in Ontario for the purpose of receiving and trading fraudulent
or false securities in a number of the issuers named as respondents, and that Khodjaiants, through Dubinsky's account, engaged
in manipulative trading in respect of two specific issuers.
4
There are no allegations with respect to the corporate respondents: Leasemart, Inc., Advanced Growing
Systems, Inc., International Energy Ltd., NutriOne Corporation, Pocketop Corporation, Asia Telecom Ltd., Pharm Control
Ltd. (collectively, the "Issuer Respondent(s)"), Select American Transfer Co. ("Select American"), Cambridge Resources
Corporation, Compushare Transfer Corporation, Federated Purchaser, Inc., TCC Industries, Inc., First National, Entertainment
Corporation, WGI Holdings, Inc. and Enerbrite Technologies Group (collectively and together with the Issuer Respondents, the
"Corporate Respondents"). In fact, on the first day of the merits hearing Staff expressly stated that it would not be introducing
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evidence with respect to the latter eight corporate respondents, despite there being a temporary cease trade order against them.
Staff did not provide a service affidavit for the Corporate Respondents and Staff does not seek findings against the Corporate
Respondents. For these reasons, I will not be making further analysis or findings with respect to the Corporate Respondents.
B. History of the Proceeding
5 Prior to the commencement of the hearing on the merits, the Commission approved a number of settlements in this matter.
Nutrione Corporation ("NutriOne"), Stanton DeFreitas ("DeFreitas"), Jason Wong ("Wong"), and Irwin Boock ("Boock"), also
named as respondents in this matter, each entered into approved settlement agreements (Boock, Re (2009), 32 O.S.C.B. 9028
(Ont. Securities Comm.); (2012), 35 O.S.C.B. 888 (Ont. Securities Comm.); (2012), 35 O.S.C.B. 1128 (Ont. Securities Comm.);
and (2012), 35 O.S.C.B. 1718 (Ont. Securities Comm.), respectively).
6 The hearing on the merits began on August 7, 2012, continued over the course of five sitting days and resumed on December
5, 2012 for closing submissions (the "Merits Hearing"). On the first day of the Merits Hearing, Staff advised that for the second
time Khodjaiants had filed for judicial review. Staff submitted that the application was an attempt to further adjourn the Merits
Hearing. Khodjaiants did not appear or make submissions. As discussed below, I was not satisfied that an adjournment was
in the public interest or necessary to provide an opportunity for a fair hearing of this matter and provided oral reasons for my
decision before proceeding with the Merits Hearing.
7
Over the course of four hearing days, I heard evidence from four witnesses, three called by Staff and Khodjaiants on
his own behalf.
8
For the reasons set out below, I conclude that the Individual Respondents breached subsections 53(1) and 126.1(b) of the
Act, and that their conduct is contrary to the public interest.
C. The Individual Respondents
9
Khodjaiants is a resident of Ontario, who traded in securities of the Issuer Respondents. Dubinsky, who is Khodjaiants's
partner, is also a resident of Ontario. Dubinsky opened trading accounts for the purpose of facilitating Khodjaiants's trading
of the Issuer Respondents' shares.
D. The Allegations
10
Staff alleges the Individual Respondents engaged in fraudulent and manipulative trading of shares of various Issuer
Respondents, contrary to subsections 126.1(a) and 126.1(b) of the Act and contrary to the public interest. Staff further alleges
that the Individual Respondents participated in an illegal distribution of those shares, contrary to subsection 53(1) of the Act
and contrary to the public interest.
II. Preliminary Issues
A. Failure of Some Respondents to Attend
1. Respondent Participation
11 On April 16, 2012, the merits hearing that was scheduled to commence in ten days was adjourned on a peremptory basis to
begin on August 7, 2012, on the request of Khodjaiants, for the purpose of retaining and accommodating his counsel's schedule
(Boock, Re (2012), 35 O.S.C.B. 888 (Ont. Securities Comm.) (the "April 16 Order")). At the adjournment hearing of April
16, 2012, it was made clear to Khodjaiants that the Merits Hearing would proceed on the ordered August 2012 dates sought
by him. On the first day of the Merits Hearing, Staff appeared and advised that Khodjaiants had filed a Notice of Application
to the Divisional Court for judicial review four days prior. Khodjaiants did not appear or seek any further adjournment of the
Merits Hearing.
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12
Staff tendered into evidence a chronology of documents evidencing communications Staff had had with the Individual
Respondents in preparation for the Merits Hearing, including delivery of hearing briefs of evidence and witness list, requests
for Khodjaiants to provide contact information for his counsel and requests for Dubinsky to advise if she planned to attend the
Merits Hearing. Staff submitted to the Panel that the Notice of Application to the Divisional Court for judicial review was an
attempt to stall the merits proceeding once again. Staff further argued that Khodjaiants had no grounds for review, since his
application sought to review Staff's decision not to settle with Khodjaiants, which was not a final decision of the Commission.
Staff argued that the Merits Hearing should continue as scheduled.
13 Dubinsky did not appear at the Merits Hearing. Khodjaiants later appeared on the fifth day of the Merits Hearing for the
purpose of tendering evidence on his own behalf. Khodjaiants appeared again on the date scheduled for closing submissions
and confirmed that his written submissions were on his own behalf and on behalf of Dubinsky.
2. The Law
14 Subsection 6(1) of the Statutory Powers Procedure Act, R.S.O. 1990, c. S.22, as amended (the "SPPA") requires that the
tribunal provide "reasonable notice of the hearing" to the parties to a proceeding.
15
Subsection 7(1) of the SPPA, authorizes a tribunal to proceed in the absence of a party when that party has been given
notice of the hearing. The provision states:
Effect of non-attendance at hearing after due notice
7.(1) Where notice of an oral hearing has been given to a party to a proceeding in accordance with this Act and the party
does not attend at the hearing, the tribunal may proceed in the absence of the party and the party is not entitled to any
further notice in the proceeding.
16 Further, Rule 7.1 of the Commission's Rules of Procedure (2012), 35 O.S.C.B. 10071 ("Rules of Procedure") echoes the
language of subsection 7(1) of the SPPA.
3. Authority to Proceed in Absence of Respondents
17
On the first day of the Merits Hearing, I determined that I was satisfied that proper notice of the hearing had been given
and I fully accepted that, in accordance with subsection 7(1) of the SPPA and the Commission's Rules of Procedure, Khodjaiants
was not entitled to any further notice and that the hearing may proceed in his absence. Nevertheless, I decided to resume the
Merits Hearing the next morning and asked Staff to communicate to the Individual Respondents that the Merits Hearing would
proceed at that time.
18 I am also satisfied that Dubinsky had notice of the Merits Hearing, as evidenced by email communications to her and by
the fact that written submissions were made on her behalf by Khodjaiants. I also note that the Notice of Hearing, the Statement
of Allegations, the Amended Notice of Hearing and the Amended Statement of Allegations were posted on the Commission's
website, as was the April 16 Order which set out the dates on which the Merits Hearing was scheduled to take place. The Notice
of Hearing included the caution that if any party failed to attend the hearing, the hearing would proceed in their absence and
they would not be entitled to any further notice of the proceeding. Accordingly, pursuant to section 7 of the SPPA and Rule
7.1 of the Commission's Rules of Procedure, I was authorized to proceed with the Merits Hearing without further notice to
Khodjaiants or Dubinsky.
B. The Standard of Proof
19
The standard of proof in this hearing is the civil standard of proof on a balance of probabilities and evidence must be
sufficiently clear, convincing and cogent (C. (R.) v. McDougall, [2008] 3 S.C.R. 41 (S.C.C.) at paras. 46 and 49). The Panel must
scrutinize the evidence with care and be satisfied whether it is more likely than not that the conduct underlying the allegations
occurred.
3

C. Hearsay Evidence
20
This Panel has the discretion to admit relevant evidence that might not otherwise be admissible as evidence in a court,
including hearsay evidence, under subsection 15(1) of the SPPA, subject to the weight given to such evidence.
III. Issues
21

The following issues were raised in the hearing:
(a) Did the Individual Respondents distribute securities without having filed a prospectus, contrary to subsection 53(1) of
the Act and contrary to the public interest?;
(b) Did the Individual Respondents engage in conduct that resulted in or contributed to a misleading appearance of trading
activity in, or artificial price for, a security, contrary to subsection 126.1(a) of the Act and contrary to the public interest?;
and
(c) Did the Individual Respondents engage or participate in acts, practices or courses of conduct relating to securities that
they knew or reasonably ought to have known perpetrated a fraud on persons or companies contrary to subsection 126.1(b)
of the Act and contrary to the public interest?

IV. Evidence
A. Overview
22 Over the course of four hearing days, I heard evidence from four witnesses, three called by Staff and Khodjaiants on his
own behalf. Staff called DeFreitas, Allie and Commission investigator Craig Gallacher ("Gallacher").
23 Staff tendered 14 exhibits at the hearing through their own witnesses. Khodjaiants testified on his own behalf and tendered
one exhibit. None of the other respondents tendered any evidence at the hearing.
B. Credibility
24 Khodjaiants's testimony in chief contradicted documentary evidence with respect to dates upon which shares were issued
and much of his recollection was not supported by documentary evidence of any kind.
25 Further, in his examination-in-chief, Khodjaiants challenged the credibility of DeFreitas. He appeared to blame DeFreitas
for the use of his name on corporate records of certain Issuer Respondents. However, Khodjaiants did not appear at the Merits
Hearing to cross-examine DeFreitas. Further, DeFreitas's testimony did not bear on Khodjaiants's alleged conduct directly, but
explained the overall scheme and how shares were issued by Select American.
26
When weighing the conflicting evidence in this case, I have considered whether the evidence is in harmony with the
preponderance of probabilities disclosed by the facts and circumstances in this case.
C. The Corporate Hijacking Scheme
27
The corporate hijacking scheme involved a reincorporated entity with a new corporate name, new CUSIP number, as
defined below, and new trading symbol, which issued shares through Select American. The new shares were issued to new
shareholders, following a consolidation of shares and an increase in authorized share capital. The Issuer Respondents were
closely held by Boock and his associates, which resulted in discretionary issuance of shares to parties related to him for the
purpose of trading in those shares.
28
Gallagher testified with respect to the mechanics of the corporate hijacking scheme. The first step in the scheme was to
find a dormant or defunct issuer that had previously traded on the Pink Sheets. Gallacher explained that Pink Sheets are one
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of three over-the-counter markets that operate in the United States ("U.S."), meaning their securities are not listed on the New
York Stock Exchange or the NASDAQ stock market. The Pink Sheets, Gallacher testified, is privately operated and companies
do not apply to list, rather brokers/dealers apply to trade on the Pink Sheets. As a result, there are no stringent filing or ongoing
disclosure requirements of the Pink Sheets as there are with companies whose securities are listed on a formal stock exchange.
29
The next step in the scheme, Gallacher testified, is to perform a reverse due diligence of the dormant or defunct entity
to analyse corporate filings and make sure there are no persons associated with the dormant or defunct company that could be
readily located. Once that is established, the person hijacking the company files new articles of incorporation with the same
name as the old defunct corporation. Gallacher explained that while it varies by jurisdiction, it was his understanding that
typically in the U.S. when a corporation is inactive or had not paid its filing fees for four to five years a person may reincorporate
a company by the same name.
30
To place distance between the original company and the hijacked company, the person would then conduct a corporate
name change and a reverse stock split. The idea of the reverse stock split, Gallacher explained, is to consolidate the old base
of shareholders by reducing their holdings in the company. The share consolidation in this scheme was commonly done on a
one-thousand-to-one share basis. The following step in the corporate hijacking would be an amendment to authorize the share
flow to increase. The effect of the latter two steps are to eliminate the influence of the old shareholder base and allow the new
hijacked entity to issue shares to whomever it chooses.
31
Once the name change, reverse stock split and amendment to increase share capital were complete, the individuals
conducting the corporate hijacking would communicate with the NASDAQ Corporate Action Department requesting a name
and symbol change. While the NASDAQ is a stock exchange, it has a department commonly referred to as NASDAQ Reorg
which is responsible for issuing trading symbols for every issuer. Therefore, whenever a name change or corporate action is
taken, NASDAQ Reorg is contacted and a new trading symbol is applied.
32
Securities in the U.S. also have a Committee on Uniform Security Identification Procedures ("CUSIP") number. The
CUSIP number, Gallacher testified, is a unique security identifier which acts much like a person's social insurance number.
Gallacher stated that the CUSIP number is assigned by a division of Standard & Poor's, known as the CUSIP Service Bureau.
The CUSIP Service Bureau would require proof of corporate filings from the Secretary of State to accompany an application
for a new CUSIP number. Gallacher testified that a CUSIP number must be applied whenever there's a name change, a stock
consolidation or corporate action is taken and that it was his understanding that CUSIP numbers are not. Post-reincorporation,
the person conducting the hijacking would represent in dealings with the Pink Sheets, NASDAQ and CUSIP Service Bureau
that they are the old company. They could do this because the old CUSIP number was readily available on the internet.
33
Gallacher also testified that a transfer agent, like Select American, has a gatekeeper role to verify, as an independent
third party, the corporate actions of the issuer. When the transfer agent sends a letter requesting a new CUSIP number, the
CUSIP Service Bureau relies entirely on the independence of the transfer agent to issue a new CUSIP number. Similarly, when
a "transfer agent verification form" is sent to NASDAQ, it is meant to independently verify corporate actions.
34
Select American was incorporated in Delaware on April 14, 2005 by DeFreitas, Boock and Wong. DeFreitas testified
that it was Boock's idea to set up Select American as a transfer agent because the U.S. Securities and Exchange Commission
(the "SEC") had changed its regulations to require that Pink Sheet companies have an independent transfer agent. DeFreitas
stated that Boock was never a director or officer, but was involved in Select American's operations. By August 2005 Wong
ceased to be president of Select American.
35
DeFreitas testified that Boock would find dormant and/or bankrupt companies that were listed on the NASDAQ stock
market years prior, usually ten years or more. Boock would then reincorporate the name, in the same state or in another state
altogether. Once the company was reincorporated, the relevant party would be contacted for a new CUSIP number. Once that
was done the principals would affect corporate name changes and revise terms of share capital by way of corporate resolution
or minutes to the minute book. These changes triggered a new CUSIP number and would trigger a new trading symbol to be
provided by NASDAQ.
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36 Gallacher testified that once the corporate hijacking was complete one of two things was done with the hijacked companies.
Some reincorporated entities were sold to third parties as shell companies. Others, including the Issuer Respondents, were held
closely by Boock, Wong and DeFreitas, who appear to have controlled this operation. Gallacher testified that "Select American
was effectively used as a printing press to print share certificates and these share certificates were put on deposit by[...] the
respondents and parties related to them and liquidated from brokerage accounts for profit" (Gallacher — Hearing Transcript of
August 9, 2012 at p. 85). Allie, an employee of Select American, testified about the procedure she followed to create and print
share certificates for the Issuer Respondents on the direction of DeFreitas and Boock. Allie identified an email from Boock
which provided her with a number of addresses she could use to fill in the shareholder list wherever an address was needed; it
did not matter what name the address was matched to. Gallacher testified that many of the addresses on that list did not exist,
but the street names were the same or close to the real addresses of some of the traders.
D. Actors Involved in the Corporate Hijacking Scheme and Trading
1. Principals of the Corporate Hijacking Scheme
37
DeFreitas testified that he met Boock in late 2003 or early 2004 through Alex Kaplun ("Kaplun"), whom DeFreitas was
doing some consulting for at the time. Kaplun had had prior business dealings with Boock. DeFreitas was told that Boock was
an individual who could assist in raising money for investments abroad.
2. Traders
38 DeFreitas testified that he met Roufat Iskenderov, whom he also knew as Alik, ("Iskenderov") through Boock. DeFreitas
stated that Iskenderov was a close friend and associate of Boock's who referred to them two or three entities that wanted to
go public: El Apparel, which later became NutriOne, Asia Telecom and Magellan Energy. DeFreitas referred to a group of
"Roufat's people" who were supposed to help in the promotion of the companies and were paid for those services by way of
shares. Gallacher testified that Iskenderov was a trader of many of the securities in question. Allie confirmed that Iskenderov
would come to the Select American office to pick up share certificates.
39 Elena Lazareva is Iskenderov's spouse and the president and chief executive officer of El Apparel, later NutriOne. Natalya
Lazareva is Elena's sister. Gallacher testified that Elena and Natalya Lazareva were traders of the securities in question.
40
According to DeFreitas, Vicky Zaltsman ("Zaltsman") was a friend of Iskenderov's and Tale Aliev ("Aliev") was a real
estate agent referred to DeFreitas by Iskenderov. Gallacher testified that Zaltsman and Aliev were traders of the securities in
question.
41 Boock told DeFreitas that Khodjaiants was a friend of Iskenderov. DeFreitas stated that he knew Khodjaiants as a person
supposedly helping with public relations or investor relations with a couple of the issuers for whom Select American was a
transfer agent. DeFreitas testified that he linked the name Alex Khodja, listed on corporate documents for International Energy,
to Khodjaiants for two reasons. First, the play on names and use of aliases in the scheme make it too coincidental. Second,
DeFreitas testified that he had seen Khodjaiants's full name appear on another issuer that was not listed in this matter.
42
In her compelled examination, Dubinsky admitted that she was Khodjaiants's girlfriend and Khodjaiants testified that
Dubinsky was his fiancée. Gallacher testified that a facebook search of Dubinsky revealed she attended high school with an
individual named Ruufy Iskenderov. Gallacher's interview of Iskenderov confirmed that he had a son named Roufat who was
commonly referred to as Ruufy and that Ruufy did indeed attend the same high school as Dubinsky.
43
Gallacher testified that Rashad Ahmadov ("Ahmadov") and Maksud Guluzade ("Guluzade") were also traders of the
securities in question.
44
The documentary evidence, tendered through Gallacher, records dates and volume of share deposits and trading activity
for accounts held by Dubinsky (for trading by Khodjaiants), Elena Lazareva, Natalya Lazareva, Ahmadov, Aliev, Iskenderov,
Zaltsman and Guluzade (collectively, the "Eight Traders").
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E. Conduct of Khodjaiants and Dubinsky
1. Dubinsky's Compelled Examination
45
Dubinsky admitted in her compelled testimony of October 25, 2007 that she opened a Royal Bank of Canada ("RBC")
Direct Investing Account on June 17, 2006 (the "RBC Account") and a HSBC Bank Canada trading account on February 5, 2007
(the "HSBC Account") (together, the "Trading Accounts"). Dubinsky stated the Trading Accounts were opened at the request of
Khodjaiants so that he could trade in securities and that she knew nothing about the shares deposited into the Trading Accounts.
46
Dubinsky admitted that she verbally authorized Khodjaiants to trade in the HSBC Account and that it was always
her intention that Khodjaiants trade in the Trading Accounts. Dubinsky stated that she received statements from the Trading
Accounts, which she passed on to Khodjaiants and that she never discussed with Khodjaiants what he was doing in the Trading
Accounts. Dubinsky acknowledged that she went with Khodjaiants to deposit the shares in the Trading Accounts, she identified
the shares of certain Issuer Respondents and she confirmed that she had signed the shares for deposit.
47
Dubinsky also identified her voice and that of Khodjaiants on a series of voice recordings, dated March 13 through 19,
2007, in which the Individual Respondents asked various HSBC employees to transfer $400,000 out of the HSBC Account.
She further admitted to having made calls on the direction of Khodjaiants to HSBC, and she identified a fax, dated March 12,
2007, signed by her which requested the immediate transfer of $400,000 from the HSBC Account. Dubinsky admitted that a
U.S. dollar HSBC account was specifically set up to receive the funds from the trading and that she had sole signing authority
on the account, but she stated that the funds belonged to Khodjaiants.
2. Khodjaiants's Testimony at the Merits Hearing
48
Khodjaiants testified that in 1996, before he moved from Moscow, Russia to Canada, he gave Oleg Oskov ("Oskov")
$30,000 in cash to invest in real estate. Oskov, Khodjaiants testified, was a friend of his from university whom he had known
for many years. Under cross-examination, Khodjaiants admitted he never saw the real estate, never got a deed for the property
and did not otherwise have a description for the address. Khodjaiants confirmed nothing except that he understood the property
was in Moscow.
49 In his compelled examination, Khodjaiants stated that Oskov called him in 2006 to let him know he had sold the property.
Khodjaiants recalled at the Merits Hearing that Oskov had called him for that purpose, but did not recall when the call was
made. Khodjaiants testified that Oskov gave him shares as payment for the sale of the property they had purchased together
and that Oskov had the shares delivered to Khodjaiants by someone travelling to Canada as Oskov did not trust mail, Fedex or
UPS. Under cross-examination, Khodjaiants stated that he did not ask to be paid in cash instead of share certificates because
he considered share certificates to be good too. Khodjaiants confirmed that he could not personally trade, so he recalled giving
Oskov Dubinsky's name to put on the shares.
50 Khodjaiants testified under cross-examination that he received the share certificates from an unidentified man at Pearson
Airport. He stated that Oskov described the man Khodjaiants was to meet at the airport, but Khodjaiants did not know who the
man was or his name. Khodjaiants stated that he never thought of meeting the man at his home and couldn't recall exactly where
they met at Pearson Airport. Khodjaiants testified that the encounter in the airport was the only time that he was given share
certificates. Khodjaiants claimed that he received all the shares deposited into Dubinsky's accounts on that occasion and stated
that he did not check the dates on the share certificates. He did not explain the misalignment of dates between receipt of shares
in June 2006 and the recorded issuance dates of post- June 2006 shown on the face of the shares.
51
Khodjaiants further testified at the Merits Hearing that he had recently been contacted by Oskov several months prior.
It was Khodjaiants testimony that Oskov was looking for DeFreitas because DeFreitas owed him money. In that conversation,
Khodjaiants testified, Oskov confirmed that the buyer of their real estate had been a St. Vincent company owned by Merma
DeFreitas, who is DeFreitas' mother, and that DeFreitas had sent Oskov the shares.
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52
It was Khodjaiants's evidence that he asked Dubinsky to open accounts in order for him to sell the shares he received
from Oskov. Under cross-examination, Khodjaiants acknowledged that the HSBC Account was opened when RBC stopped
accepting the share certificates.
53 Khodjaiants admitted that he did the trading in the Trading Accounts and stated that Dubinsky did none. Khodjaiants stated
that he deposited the shares on several separate occasions, but did not recall why. Khodjaiants also testified that he decided when
to sell the shares certificates based on internet research and whether it was a good price to sell, but stated that he did not consult
with anyone prior to selling them. When Staff presented Khodjaiants with summaries of Issuer Respondent share deposits
made by certain of the Eight Traders, which showed that Dubinsky's deposits coincided with the same or similar dates and the
same share volume per issuer as those traders, Khodjaiants testified that it could be a coincidence. He had a similar response
when faced with documentation recording sales within the same time period by himself and the Eight Traders whose deposits
matched Dubinsky's. Staff showed Khodjaiants's similar patterns for BigHub, later known as Advanced Growing Systems Inc.,
and Leasemart, Inc. Khodjaiants repeatedly stated he did not know who the other traders were, what they doing or why there
were coinciding Issuer Respondent share deposits and sale patterns.
54 Khodjaiants's evidence with respect to the use of his name, or a similar name, on the corporate records of Select American's
clients was that he attended the office of Select American, the transfer agent listed on the shares he received, to transfer the shares
for deposit and paid by way of credit card. Khodjaiants stated that this may have been how his information was used without his
knowledge and could explain how a name similar to his was used on documentation filed in California. Khodjaiants testified that
prior to the Commission's investigation neither he nor Dubinsky knew or had any relationship with DeFreitas, Wong or Boock.
55

The remainder of Khodjaiants testimony did not assist me in determining this matter.

3. Gallacher's Investigation
56
Gallacher is a senior investigator and has been with the Commission since 2004. His involvement in the investigation
of this matter commenced in May 2007. Staff tendered, through Gallacher, relevant documentation pertaining to the Issuer
Respondents. Specifically, Gallacher identified:
• Corporate filings for each of the Issuer Respondents and subsequent amendments to the articles of incorporation from
the Secretary of State in the jurisdiction where the issuer is domiciled;
• The last SEC filing for the original company that predates the corporate hijacking;
• Documents obtained from the SEC, Pink Sheets LLC and NASDAQ with respect to each Issuer Respondent;
• Press releases for the respective Issuer Respondents; and
• Screen shots of websites he observed for certain relevant entities;
57
Gallacher testified that by the time he became involved in the investigation Select American had been sold to a third
party in Montreal and was operating under the name Fair Ross Stock Transfer. In the course of his investigation, Gallacher
discovered that Select American was the transfer agent of record for approximately 50 companies in which he saw similar
patterns consistent with the corporate hijacking scheme.
58
Gallacher obtained account opening documents and bank account statements from RBC and HSBC with respect to the
Trading Accounts. The documents confirm Dubinsky's real address, despite the insertion of a fake address in the shareholder
list. As stated above, the documentary evidence also records dates and volume of share deposits and trading activity for accounts
held by the Eight Traders. Staff, through Gallacher, tendered into evidence the share certificates placed on deposit and the
deposit slips for the Eight Traders.
(a) The RBC Account
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59
The RBC Account was opened on June 17, 2007. Dubinsky and Khodjaiants made the following deposits into the RBC
Account:
Date
July 1, 2006
July 6, 2006
July 6, 2006
July 6, 2006
August 1, 2006
August 31, 2006
August 31, 2006
August 31, 2006
December 11, 2006

Security (Formerly known as)
Leasemart
Bighub (Advanced Growing)
International Energy
El Apparel (NutriOne)
Bighub (Advanced Growing)
Bighub (Advanced Growing)
Leasemart
Universal Seismic (Pocketop)
International Energy

Number of Shares Deposited
12,000,000
12,000,000
250,000
12,000,000
12,500,000
18,000,000
18,000,000
1,800,000
750,00

(Exhibit 6, Tab 1)
60 From July 17, 2007 to March 6, 2007, Khodjaiants sold shares from the RBC Account in all five of the Issuer Respondents
listed above for proceeds of US$12,267.66. Gallacher explained that the total amount withdrawn from the RBC Account was
actually US$14,763.94 because of a nominal sum made from trading in other issuers which were beyond the scope of this matter.
61
On March 5, 2007, RBC sent a letter to Dubinsky which stated that the bank wished to discontinue their relationship
and that no further deposits or trading would be accepted on the RBC Account. Gallacher testified that the closure of the RBC
Account was the impetus for opening the HSBC Account so that Khodjaiants and Dubinsky could continue to deposit Issuer
Respondent securities.
(b) Dubinsky's HSBC Account
62
The HSBC Account was opened on on February 5, 2007. Gallacher testified that the HSBC Account had a Canadian
cash portion and a U.S. dollar portion.
63

Dubinsky and Khodjaiants made the following deposits into the HSBC Account:
Date

Security (Formerly known as)

February 27, 2007
February 27, 2007
February 27, 2007
March 6, 2007
March 6, 2007
March 6, 2007
March 12, 2007
March 12, 2007
March 12,2007
March 12, 2007
March 12, 2007
March 12, 2007
March 12, 2007
March 12, 2007
March 12, 2007
March 13, 2007

Asia Telecom
Pharm Control
International Energy
International Energy
Pharm Control
Asia Telecom
Asia Telecom
Bighub (Advanced Growing)
International Energy
International Energy
International Energy
International Energy
International Energy
Pharm Control
Leasemart
Universal Seismic (Pocketop)

Number of Shares Deposited
(Account)
5,000,000 (Cdn Account)
250,000 (Cdn Account)
5,000,000 (Cdn Account)
50,000,000
30,000,000
40,000,000
17,400,000
10,000,000
1,800,000
1,800,000
5,000,000
12,000,000
21,800,000
8,750,000
10,000,000
1,500,000

(Exhibit 6, Tab 2)
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64
Gallacher identified a handwritten letter of direction from Dubinsky, dated March 12, 2007, which he understood
accompanied the share certificates placed on deposit that day in the U.S. portion of the HSBC Account. This letter of direction
corroborates the bank records.
65 From March 1, 2007 to March 14, 2007, Khodjaiants sold shares from the HSBC Account in five of the Issuer Respondents
listed above for proceeds of CDN$53,138.71 and US$984,625.63. Gallacher identified a faxed letter from Dubinsky, also
dated March 12, 2007, which was marked "RUSH" and requested the transfer of $400,000 instantly from the HSBC Account
to Dubinsky's personal bank account. Further, Gallacher also provided transcripts of telephone calls between Dubinsky and
Khodjaiants and representatives of HSBC in an effort to transfer the $400,000 from the HSBC Account.
66
Gallacher testified that none of the funds were ultimately removed from the HSBC Account because HSBC alerted the
Commission to matters relating to Select American and specifically this account in mid-March 2007, and by May 18, 2007
the Commission effected a freeze order on the HSBC Account (the "Freeze Order"). The Freeze Order remains in effect at the
time of writing this decision.
67
It should be noted that on May 13, 2008 the Superior Court ordered $7,878.08 to be paid from the HSBC Account to
Revenue Canada for the credit of Dubinsky. Updated bank records reflect that the HSBC Account as of June 30, 2012 held
balances of CDN$46,218.91 and US$1,016,518.79. This can be explained by the fact that HSBC paid interest on the HSBC
Account until the fall of 2008, when the bank ceased to pay interest on these types of accounts due to the economic downturn.
(c) Misleading Appearance of Trading Activity
68
Gallacher testified that between March 7 and 14, 2007, 60 million shares of Asia Telecom were liquidated through the
HSBC Account, which represented 25 percent of the total trading in that security during that time period. Further, Gallacher
testified, between March 7 and 13, 2007, 40 million shares of Pharm Control were sold, which amounted to 40 percent of
the total volume of trading activity in that time period for that security. Gallacher testified that he was able to calculate the
trading volume based on publicly available information on BigCharts.com and taking a fraction of the total volumes of the
respective security traded for the relevant period. Gallacher noted that only securities of Select American's clients were sold
by Khodjaiants in the Trading Accounts.
69
The Eight Traders each held a personal RBC Action Direct trading account. Gallacher acquired opening account
documents, account statements and correspondence between RBC and each of the Eight Traders. Gallacher testified that he
analyzed the trading data of the Issuer Respondents and noticed certain commonalities amongst the Eight Traders. First,
shareholder records showed that they lived at the same addresses which Allie had been given by Boock to "fill in the blanks"
on shareholder lists.
70 Account records for the Eight Traders revealed further commonalities with respect to trading activity, including quantities
and dates for deposits and subsequent liquidation of securities of the Issuer Respondents. Gallacher testified that it seemed like
wholesale liquidation of the securities in question commenced at around the same time by the Eight Traders.
71
Gallacher guided the Panel through the contemporaneous patterns of share deposits and trading by the Eight Traders for
securities of the Issuer Respondents. For example, with respect to securities of International Energy ("IE shares"), Gallacher
testified that between July 6 and 11, 2006, Aliev, Dubinsky and Elena Lazareva each deposited a certificate of 250,000 IE shares
into their own RBC Direct accounts. Prior to that, between May 1 and 5, 2006, Elena Lazarevna, Iskenderov, Aliev, Zaltsman,
Ahmadov and Natalya Lazareva deposited 400,000 IE shares each into their respective accounts.
72 It was Gallacher's evidence that over a three day period between November 28, 2006 and November 30, 2006, seven of the
Eight Traders, Iskenderov, Aliev, Dubinsky, Elena Lazareva, Natalya Lazareva, Ahmadov and Zaltsman, engaged in trading,
with all of them liquidating their IE shares in that time frame. Gallacher testified that the summary information concerning
trades was taken from the brokerage records of the Eight Traders.
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73 On March 5, 2007, RBC sent a letter to each of the Eight Traders which, similar to that of Dubinsky, stated that the bank
wished to discontinue their relationship and that no further deposits or trading would be accepted on their accounts.
V. Evidence Motion
74 When Khodjaiants filed written closing submissions he argued that his explanation for receipt of the shares was legitimate
and he sought leave to submit to the Panel a document evidencing his real estate purchase and sale agreement (the "Agreement"),
which he allegedly obtained a few weeks prior to making his written submissions. The documentation was not provided in
English, the language of the proceeding. Instead, Khodjaiants appeared to presume that Staff would translate and somehow
authenticate the document.
75
Staff argued that Rule 4.3(1) of the Commission's Rules of Procedure requires each party to deliver to every other party
copies of the documents to be relied upon at least 20 days before the commencement of the hearing or as determined by the
Panel. Staff took the position that Khodjaiants had testified at the Merits Hearing that Oskov had contacted him several months
prior in relation to the real estate investment, yet when Khodjaiants testified he still had no direct knowledge of the sale details
and did not seek to call evidence from witnesses to substantiate the details.
76 Staff relied upon the test to adduce fresh evidence in R. v. Palmer (1979), [1980] 1 S.C.R. 759 (S.C.C.), cited in Ontario
Federation of Anglers & Hunters v. Ontario (Ministry of Natural Resources), [2002] O.J. No. 1445 (Ont. C.A.). Staff argued
that there was no evidence to explain why Khodjaiants did not take steps to obtain and disclose the Agreement in advance of
the Merits Hearing or at least at the time of his testimony or why he was silent about the existence of the Agreement. Staff
further submitted that the evidence is not credible in the sense that it is not reasonably capable of belief because of the timing of
production, the failure to translate the Agreement into English, the fact that the few English words in the Agreement implicate
DeFreitas and his mother and the lack of transparency concerning its origin. Staff argue that this suggests the document did
not exist until August 13, 2012.
77
Finally, Staff also submitted that even if the Agreement was found to be credible, when taken with the other evidence
adduced at trial it does not counterbalance the preponderance of credible evidence led by Staff which establishes that Khodjaiants
and Dubinsky obtained, deposited and sold the shares as part of a group, in furtherance of a scheme designed to defraud investors.
78
Khodjaiants argued that he only got the Agreement after obtaining legal advice after he had testified, and stated that he
had not provided a translation because he didn't have time. His explanation was that he received the Agreement from Oskov by
email within a month of the date scheduled for closing submissions. The Agreement purportedly evidenced the sale of Oskov's
property, because title was held under Oskov's name.
79
Staff noted there was not even peripheral reference to the existence of the document prior to the proceedings and Staff
had not had the opportunity to cross-examine on the evidence. Staff added that when Gallacher attempted to obtain contact
information for Oskov from Khodjaiants during his compelled interview of December 3, 2007, Khodjaiants advised that contact
information was not available.
80
On December 5, 2013, I ruled that I was not persuaded that the Agreement should be admitted. I determined it was
inappropriate timing and in a foreign language, lacking authentication. Further, it would deny, in effect, the opportunity to have
it properly cross-examined. I also had no firm evidence as to its connection to the matter, its reliability or its credibility. In
addition to being introduced at an entirely inappropriate period of the proceeding, the Agreement also contradicted evidence
Khodjaiants gave as part of his interview earlier on. My ruling was that the Agreement in Russian attached as appendix A in
Khodjaiants's submissions would be excluded from the evidence. I acknowledge that pursuant to subsection 15(1) of the SPPA
a panel has the discretion to admit relevant evidence that might not otherwise be admissible as evidence in a court, including
hearsay evidence. Under the circumstances, I chose not to exercise that discretion. In closing, my determination was based on
a lack of diligence by Khodjaiants and the unreliable nature of the document itself.
VI. Submissions
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A. Staff's Submissions
81
Staff submits that each of the Issuer Respondents was a hijacked Pink Sheets company for which no prospectus or
final prospectus was circulated or filed with the Director. Staff argues that the evidence clearly demonstrates that Dubinsky
and Khodjaiants traded and carried out acts in furtherance of trading the securities of Pharm Control Ltd. ("Pharm Control")
and Asia Telecom Ltd. ("Asia Telecom") and in so doing participated in an illegal distribution of those securities contrary to
section 53 of the Act.
82
Staff also argues that Dubinsky and Khodjaiants directly or indirectly engaged in acts, practices or a course of conduct
that they knew or reasonably ought to have known resulted in or contributed to a misleading appearance of trading activity in
or an artificial price for the securities contrary to subsection 126.1(a) of the Act. Staff made no specific submissions on the
application of the evidence to this allegation.
83
Further, Staff submits that there is compelling evidence that the Individual Respondents engaged in an ongoing course
of conduct that is characterized by deceit, falsehoods or other fraudulent means, including opening trading accounts for the
express purpose of selling significant quantities of Issuer Respondent shares, which they knew or ought to have known were
part of a scheme to defraud investors. Staff also submitted that deceitful conduct is evidenced by making statements on the RBC
Account and HSBC Account applications which were untrue or inaccurate to enhance the likelihood that the application would
be granted, so that a fraud could be perpetrated. Lastly, Staff argued that depositing and selling the Issuer Respondent shares in
concert with others to optimize the proceeds realized from sales and selling shares in increasingly significant quantities to create
a misleading appearance of trading activity in Pharm Control and Asia Telecom securities to the detriment of investors amounts
to deceit, falsehood or other fraudulent means. These actions, Staff submits are conducted by the Individual Respondents in
breach of subsection 126.1(b) of the Act.
84
Staff also submits that Dubinsky was wilfully blind to the actions of Khodjaiants and facilitated the fraud through her
acquiescence with Khodjaiants's requests and by deliberately choosing not to ask questions which could have confirmed the
fraudulent nature of his conduct.
85
Staff also argues that the Individual Respondents had subjective awareness that they were undertaking the dishonest act
which could put investors' financial interest at risk. Specifically, Staff submitted that Khodjaiants knew he was perpetrating
a fraud because he directed Dubinsky to open the Trading Accounts, controlled the accounts, told Dubinsky to make untrue
and inaccurate statements on the RBC and HSBC application forms, repeatedly deposited into the RBC account shares in the
same denomination as the Eight Traders and repeatedly sold shares in the same time frame as the Eight Traders. Staff also
submitted that Khodjaiants knew his conduct was fraudulent because when the Eight Traders were no longer able to use their
RBC trading accounts, he deposited hundreds of millions of shares of Asia Telecom and Pharm Control into the HSBC Account
and engaged in a wholesale liquidation of them within days of depositing them. Further, Staff argues that Khodjaiants knew
he was perpetrating a fraud because he directed Dubinsky to tell HSBC that the shares deposited in the account were obtained
through a private transaction with Select American.
86

It is Staff's position that all of the Individual Respondents' conduct described above is also contrary to the public interest.

B. Khodjaiants's Submissions
87 Khodjaiants filed written closing submissions. He argued that there was a lack of evidence with respect to documentation
proving that Select American was directed to issue shares to various parties. Given that there was email correspondence before
the Panel on point, I presume his submissions related to issuance of shares to Dubinsky and Khodjaiants specifically.
88 With respect to the contemporaneous trading activity, Khodjaiants reiterated that he and Dubinsky did not know the Eight
Traders and questioned Staff's choice not to examine any of the Eight Traders.
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89
Khodjaiants submitted that his explanation for receipt of the shares was legitimate and argued that culturally it was not
unusual for individuals who were raised in the Soviet Union to be distrustful of the mail.
90
Khodjaiants also relied on the Ontario Superior Court's decision with respect to a separate, but related freeze order
against Mr. Papa. In that decision, the Superior Court acknowledged that Staff raised legitimate suspicions regarding Mr. Papa's
credibility, but noted that Staff was unable to support suspicions with documentary evidence or otherwise. The Superior Court
went on to decide that the evidence considered before it did not constitute a prima facie case that Mr. Papa knew or ought to
have known that his sale of NutriOne shares was part of a scheme of market manipulation (Ontario (Securities Commission) v.
1367682 Ontario Ltd. [2008 CarswellOnt 2920 (Ont. S.C.J.)] (22 May 2008), Toronto 07-CL-7045).
91 Khodjaiants submitted that neither he nor Dubinsky was aware, nor did they turn a blind eye, to any activity that constituted
perpetration of a fraud or market manipulation. In summation, Khodjaiants took the position that Staff had not offered credible
or reliable evidence that Dubinsky and he were involved in the alleged fraudulent scheme and that rather than calling any of
the Eight Traders to testify, Staff relied on the admitted fraudster, DeFreitas, to prove its case.
C. Staff's Reply
92
Staff submitted that Khodjaiants had the opportunity to cross-examine DeFreitas, but chose not to. Staff further argued
that with respect to further witnesses, there is no property in a witness and Khodjaiants could have elicited the evidence from
the Eight Traders as witnesses if he sought to rely upon their testimony in his defense. Having chosen not to do so, Staff states
that no reference can be made to evidence which is not part of the evidentiary record.
VII. Analysis
A. Did the Respondents distribute securities without a prospectus, contrary to subsection 53(1) of the Act and contrary to
the public interest?
1. The Law
93

Subsection 53(1) of the Act sets out the statutory prospectus requirement:
53. (1) Prospectus required — No person or company shall trade in a security on his, her or its own account or on behalf
of any other person or company if the trade would be a distribution of the security, unless a preliminary prospectus and a
prospectus have been filed and receipts have been issued for them by the Director.

94 The prospectus is the primary disclosure document of an issuer for the benefit and protection of investors. In accordance
with section 56 of the Act, a prospectus must provide "full, true and plain disclosure of all material facts relating to the
securities issued or proposed to be distributed". The prospectus ensures that investors have sufficient information to ascertain
risks involved with their investment and make informed decisions (Al-Tar Energy Corp., Re (2010), 33 O.S.C.B. 5535 (Ont.
Securities Comm.) ("Al-Tar Energy") at paras. 136-137, citing First Global Ventures, S.A., Re (2007), 30 O.S.C.B. 10473 (Ont.
Securities Comm.) at para. 145).
95

The terms "trade" or "trading" are defined in subsection 1(1) of the Act as:
"trade" or "trading" includes,
(a) any sale or disposition of a security for valuable consideration, whether the terms of payment be on margin,
instalment or otherwise
[...]
(e) any act, advertisement, solicitation, conduct or negotiation directly or indirectly in furtherance of any of the
foregoing;
13

96
The inclusion of the word "indirectly" in the definition of "acts in furtherance", cited above in subsection 1(1)(e) of
the Act, reflects an express legislative intention to capture conduct which seeks to avoid the registration requirement by doing
indirectly that which is prohibited directly. The Commission has established that trading is a broad concept that includes any
sale or disposition of a security for valuable consideration, including any act, solicitation, conduct or negotiation directly or
indirectly in furtherance of such a sale or disposition. The Commission has found that a variety of activities constitute acts in
furtherance of trades.
97
Subsection 53(1) of the Act specifically contemplates inclusion of a trade by a person on his or her own behalf or on
behalf of any other person or company.
98
A "distribution" is defined in subsection 1(1) of the Act and includes "a trade in securities of an issuer that have not
been previously issued."
2. Analysis and Findings
99
Khodjaiants traded and Dubinsky acted in furtherance of trades in the securities of Asia Telecom and Pharm Control.
It was admitted by Khodjaiants that he traded in the Trading Accounts. Documentary evidence supports the finding that those
trades included trades of Asia Telecom and Pharm Control shares. Further, Dubinsky admitted that it was always her intention
that Khodjaiants use her personal Trading Accounts for the purpose of effecting trades and that she signed and deposited the
securities in furtherance of Khodjaiants's trading. In allowing her Trading Accounts to be a vehicle for trading and by assisting in
the signature and deposit of the securities, Dubinsky acted in furtherance of trading Asia Telecom and Pharm Control securities.
100
The trades by Khodjaiants were made on his own account and for his own benefit. Acts in furtherance of trades by
Dubinsky were made on behalf of Khodjaiants. As Dubinsky admitted, the funds in the HSBC Account, acquired through
trading of Issuer Respondent shares, belong to Khodjaiants.
101
For the trades to constitute distributions of those securities they must not have been previously issued. The evidence
adduced demonstrates that there was one cohesive distribution, which was implemented in various steps. The evidence supports
a finding that Asia Telecom and Pharm Control were hijacked corporations through a fraudulent scheme. Part of the fraudulent
scheme caused the hijacked corporations to issue new shares. The shares were issued in the name of Dubinsky, for the purpose
of distribution to the public through their deposit into the Trading Accounts, which Khodjaiants controlled. There is no evidence
that a prospectus or preliminary prospectus was filed, nor a receipt issued by the Director in respect of the Asia Telecom or
Pharm Control securities. I accept Gallacher's evidence that the Individual Respondents were participating in a liquidation of
shares that had been issued by the Issuer Respondents, through Select American, for sale to the public.
102
The evidence proves on a balance of probabilities that the Individual Respondents traded in or acted in furtherance of
trades in Asia Telecom or Pharm Control securities, which constitute distributions of those securities, contrary to subsection
53(1) of the Act.
103
I find that the Individual Respondents have contravened subsection 53(1) of the Act that their conduct in this regard
was contrary to the public interest.
B. Did the Individual Respondents engage in conduct that resulted in or contributed to a misleading appearance of trading
activity in, or artificial price for, a security, contrary to subsection 126.1(a) of the Act and contrary to the public interest?
1. The Law
104

Subsection 126.1(a) of the Act sets out the market manipulation provision as follows:
126.1 Fraud and market manipulation — A person or company shall not, directly or indirectly, engage or participate in
any act, practice or course of conduct relating to securities or derivatives of securities that the person or company knows
or reasonably ought to know,
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(a) results in or contributes to a misleading appearance of trading activity in, or an artificial price for, a security,
derivative or underlying interest of a derivative [...]
105 Notably, both direct and indirect acts, practices or courses of conduct relating to securities, which "results in or contributes
to" a misleading appearance of trading activity may constitute a contravention of subsection 126.1(a) of the Act. The conduct
need not cause the misleading appearance of trading in its entirety. Instead, acts which "contribute to" a misleading appearance
of trading may satisfy a finding that the respondent breached the provision, provided that it is also established that the respondent
knew or reasonably ought to have known that his or her actions would lead to the misleading appearance.
2. Analysis and Findings
106
I do not find that the Individual Respondents engaged in market manipulation for two reasons. First, I am not satisfied
that Staff has discharged its burden to prove on a balance of probabilities that the Individual Respondents engaged in the conduct
alleged in breach of subsection 126.1(a) of the Act. Second, the conduct that was proven by Staff supports findings of fraud
in contravention of subsection 126.1(b) of the Act.
107
Staff did not provide the Panel with legal authorities or factual analysis of the elements of market manipulation. I
have no evidence of who bought the shares sold by the Individual Respondents or whether they were sold at a price that was
artificially high. I have no evidence of uptick trades or matched trades, which could confirm that the Individual Respondents
participated in market manipulation.
108 Furthermore, in R. v. Kienapple (1974), [1975] 1 S.C.R. 729 (S.C.C.), the Supreme Court of Canada adopted the principle
that there should not be multiple convictions for the same delict or conduct and that "If there is a verdict of guilty on the first
count and the same or substantially the same elements make up the offence charged in a second count, the situation invites
application of a rule against multiple convictions"(pp. 10 and 14). I will not make a finding that the Individual Respondents
breached subsection 126.1(a) of the Act for market manipulation because the conduct that Staff relies upon is the same conduct
which supports a finding that the Individual Respondents engaged in fraud, in breach of subsection 126.1(b) of the Act.
109
For the reasons elaborated above, I make no findings with respect to allegations that Khodjaiants and Dubinsky
participated in a course of conduct that they knew or reasonably ought to have known resulted in or contributed to a misleading
appearance of trading activity in securities of the Issuer Respondents, contrary to subsection 126.1(a) of the Act.
C. Did the Individual Respondents engage in conduct relating to securities that they knew or reasonably ought to have known
perpetrated a fraud on persons or companies, contrary to subsection 126.1(b) of the Act and contrary to the public interest?
1. The Law
110

Subsection 126.1(b) of the Act sets out the fraud provision as follows:
126.1 Fraud and market manipulation — A person or company shall not, directly or indirectly, engage or participate in
any act, practice or course of conduct relating to securities or derivatives of securities that the person or company knows
or reasonably ought to know,
[...]
(b) perpetrates a fraud on any person or company.

111
It is well established, by previous Commission decisions, that the elements of fraud under subsection 126.1(b) of the
Act are:
... the actus reus of the offence of fraud will be established by proof of:
1. the prohibited act, be it an act of deceit, a falsehood or some other fraudulent means; and
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2. deprivation caused by the prohibited act, which may consist in actual loss or the placing of the victim's pecuniary
interests at risk.
Correspondingly, the mens rea of fraud is established by proof of:
1. subjective knowledge of the prohibited act; and
2. subjective knowledge that the prohibited act could have as a consequence the deprivation of another (which
deprivation may consist in knowledge that the victim's pecuniary interests are put at risk).
(R. v. Théroux, [1993] 2 S.C.R. 5 (S.C.C.) ("Théroux") at 21; Al-Tar Energy Corp. at paras. 216-221)
112
In Anderson v. British Columbia (Securities Commission) (2004), 192 B.C.A.C. 119 (B.C. C.A.) (leave to appeal to
the Supreme Court of Canada denied [2004 CarswellBC 1493 (S.C.C.)]) ("Anderson"), the British Columbia Court of Appeal
discussed the mental element of the fraud provision in the British Columbia Securities Act, R.S.B.C. 1996, c. 418, as amended
(the "BC Act") and stated:
... [the fraud provision of the BC Act] does not dispense with the requirement that there must be a fraud involved in the
transaction, which requires a guilty state of mind....[the fraud provision of the BC Act] simply widens the prohibition
against participation in transactions to include participants who know or ought to know that a fraud is being perpetrated
by others, as well as those who participate in perpetrating the fraud. It does not eliminate proof of fraud, including proof
of subjective knowledge of the facts constituting the dishonest act, by someone involved in the transactions.
(Anderson, supra at paras. 24 and 26)
As the fraud provision of the BC Act has identical operative language to section 126.1 of the [Ontario] Act, the Commission has
adopted the analysis in Anderson in cases involving subsection 126.1(b) of the Act (Al-Tar Energy Corp., supra at para. 218).
113
The first element of the actus reus of fraud is the prohibited act, including an act of deceit, a falsehood or some other
fraudulent means. The second element of the actus reus of fraud is deprivation. The element of deprivation may be satisfied by
actual loss to the investor, prejudice to an investor's economic interest or the risk of prejudice to the economic interest of the
investor (Théroux, supra at 15-16). Therefore, no actual economic loss is necessary for conduct to be found fraudulent.
114
In respect of the mental element of fraud, the Commission is conscious that the legislature statutorily widened the
scope of the prohibition against fraud by imposing liability where a respondent "reasonably ought to have known" that their
conduct perpetrates a fraud. Subjective knowledge that a prohibited act could have as a consequence the deprivation of another
is established when it is determined that the respondent "knowingly undertook the acts in question, aware that deprivation, or
the risk of deprivation, could follow as a likely consequence" or was reckless as to the consequences (Théroux, supra at 20-21).
2. Analysis and Findings
115 I find that there is cogent evidence that establishes on a balance of probabilities that the Individual Respondents engaged
in conduct which they knew or ought to have known perpetrated a fraud. It is apparent from the brokerage records in evidence
that share certificates of the Issuer Respondents were deposited by Dubinsky and traded by Khodjaiants in concert with the Eight
Traders. I do not accept that the trading in concert was a coincidence, as proposed by Khodjaiants. Nor do I find Khodjaiants's
testimony of how he and Dubinsky acquired the Issuer Respondents' shares to be credible. I found his explanation implausible
and do not accept that an unidentified man at Pearson Airport provided him with, what the documentary evidence proves to
be, over $1 million in shares for a $30,000 real estate investment that he made 10 years prior. Khodjaiants had no evidence
to support his claim that he had entered into a contract with Oskov, did not know where the property was located and had no
contact information for Oskov. Furthermore, Khodjaiants could not explain the discrepancy between the date he obtained the
shares and the fact that the shares on their face were issued at later dates. I do not accept that the Issuer Respondent shares were
acquired in the manner purported by Khodjaiants.
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116

I accept Staff's submissions that the following acts were deceitful, falsehoods or constitute other fraudulent means:
• opening trading accounts for the express purpose of selling significant quantities of Issuer Respondent shares;
• making statements on the Trading Account applications which were untrue or inaccurate, specifically with respect to
Dubinsky's income, to enhance the likelihood that the application would be granted;
• depositing and selling the Issuer Respondent shares in concert with the Eight Traders to optimize the proceeds realized
from sales; and
• selling shares in increasingly significant quantities to effectively liquidate the shares of certain hijacked companies,
specifically Pharm Control and Asia Telecom securities.

117 The uncontested evidence also shows that Khodjaiants participated in the trading of large volumes of Asia Telecom and
Pharm Control shares, which resulted in the liquidation of those shares, including 25 percent of the total trading in securities of
Asia Telecom from March 7 to 14, 2007 and 40 percent of the total trading in securities of Pharm Control from March 7 to 13,
2007. Khodjaiants admitted in his compelled testimony that he had experience trading in the past. As the trader, Khodjaiants
knew he was embarking on this large scale liquidation of shares. As the signatory to the shares and person depositing share
certificates totaling 62.4 million shares of Asia Telecom and 39 million shares of Pharm Control, Dubinsky contributed to
the fraudulent trading activity. Dubinsky received the account statements which showed the trading activity and should have
informed herself of the trading activity in her HSBC Account.
118
The actions described above contributed to a scheme to defraud investors. The Individual Respondents' acceptance of
the Issuer Respondents' share certificates, deposit of those shares and subsequent liquidation of them for no plausible reason
can only be described as fraudulent conduct, which resulted in deprivation to investors.
119

I accept Staff's arguments that the following is proof of the subjective awareness of the Individual Respondents:
• Khodjaiants directed Dubinsky to open the Trading Accounts in her own name, encouraged Dubinsky to make untrue
and inaccurate statements on the RBC and HSBC application forms and controlled trading of Issuer Respondent shares
in the Trading Accounts;
• Dubinsky knowingly opened the Trading Accounts in her name and made untrue and inaccurate statements on the
applications to RBC and HSBC for the purpose of relinquishing control of the Trading Accounts to Khodjaiants;
• Dubinsky repeatedly endorsed and deposited share certificates with her name on them even though she had not purchased
the shares and had no knowledge of them until Khodjaiants presented them to her;
• Khodjaiants repeatedly sold shares, which had been deposited around the same time and in the same denomination, in
the same time frame as the Eight Traders;
• Khodjaiants admitted that the HSBC Account was opened when they were no longer able to use their RBC Account
for trading; and
• Dubinsky and Khodjaiants deposited over one hundred million shares of Asia Telecom and Pharm Control into the HSBC
Account and Khodjaiants subsequently engaged in a wholesale liquidation of them within days of the deposits.

120 I find that Khodjaiants had subjective awareness that he and Dubinsky were undertaking dishonest acts which could and
did put investors' financial interests at risk. Dubinsky ought to have known that her conduct in facilitation and acquiescence of
Khodjaiants' trading could have as a consequence the placing of investors' financial interests at risk.
121
Taken in the aggregate, the evidence shows that Dubinsky was reckless, wilfully blind and ought to have known that
her deceitful actions could put investors' financial interests at risk. Khodjaiants deliberately coordinated his conduct with others
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and continued to engage in fraudulent liquidation of Issuer Respondent shares after RBC ceased to provide service to the Eight
Traders. His explanation that he did research on share price does not assist the Panel as the evidence supports that the hijacked
companies issued shares, which had no inherent value, and that Khodjaiants sold those shares as part of a scheme to defraud
investors.
122
I conclude that the Individual Respondents participated in acts which they knew or reasonably ought to have known
perpetrated a fraud within the meaning of subsection 126.1(b) of the Act. Their conduct in this respect was contrary to the
public interest.
VIII. Conclusion
123

For the reasons given above, I conclude that:
(a) the Individual Respondents engaged in an illegal distribution of securities contrary to subsection 53(1) of the Act and
contrary to the public interest; and
(b) the Individual Respondents engaged or participated in acts, practices or courses of conduct relating to securities that
they knew or reasonably ought to have known perpetrated a fraud on persons or companies, contrary to subsection 126.1(b)
of the Act and contrary to the public interest.

124
For the reasons outlined above, I will also issue an order dated September 13, 2013 which sets down the date for the
hearing with respect to sanctions and costs in this matter.
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INTRODUCTION
1

This is a case of serious, sustained, and baseless Internet defamation.

2 The respondent, Ronald Rutman, a Toronto chartered accountant and businessman, was subjected to an orchestrated Internet
defamation campaign specifically designed to harm his personal and professional reputations. The campaign involved postings
on the Internet of numerous defamatory allegations, including that he had engaged in tax fraud and was a thief and a cheat.
The allegations were entirely without substance.
3
The defamatory statements were made by the appellant, Saul Rabinowitz, who admitted liability at trial. The trial judge
found the appellants, Moishe Bergman and Artcraft Company Inc., jointly and severally liable for the defamation. He awarded:
$200,000 general damages as against all three defendants; $200,000 aggravated damages and $250,000 punitive damages as
against Rabinowitz; and $50,000 punitive damages as against Bergman.
4
Rabinowitz appeals the trial judge's damages awards. He argues that a total award of $400,000 compensatory damages
($200,000 general damages, plus $200,000 aggravated damages), is inordinately high. According to Rabinowitz, awards of
$50,000 for general damages and $50,000 for aggravated damages are at the upper end of the range for compensatory damages
in cases like this one, where the plaintiff's reputation allegedly was unharmed by the defamatory conduct in question.
5
Rabinowitz offers only a qualified acknowledgement that punitive damages are appropriate in this case. He submits that
an award of punitive damages is justified if, and only if, the overall compensatory damages awarded by the trial judge are
substantially reduced. In this event, Rabinowitz says, a rational award of punitive damages would be in the range of $25,000
to $50,000.
6 Bergman and Artcraft appeal from the joint and several liability holding against them. In the alternative, they seek to reduce
the quantum of the general damages award to $25,000. Bergman also seeks to vacate the punitive damages awarded against him.
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7

For the reasons that follow, the appeal is dismissed.

BACKGROUND IN BRIEF
8
Rutman is a partner at the accounting firm Zeifmans LLP, where he has worked for over 40 years. He is also a board
member and Chair of the Independent Trustees of H&R Real Estate Investment Trust ("H&R REIT"), a publicly traded real
estate trust that manages over $13 billion in assets and investments, and he serves on the boards of directors of several charitable
organizations. It is undisputed that he enjoys an excellent reputation in Toronto, has been successful in business, and plays an
active leadership role in his cultural and religious communities.
9 Rabinowitz and Bergman were Rutman's long-time business associates. Rabinowitz managed Artcraft Limited, 1 a company
owned by Rutman. Bergman was responsible for sales. The three men were also all members of Toronto's Orthodox Jewish
community and shared many common friends and acquaintances.
10
In June 2007, Rabinowitz and Bergman commenced proceedings against Rutman and Artcraft's predecessor companies
over control of the business. A settlement was reached in August 2007, under which Bergman and Rabinowitz agreed to purchase
most of the Artcraft assets from Rutman, and all parties provided mutual full and final releases of all claims as against each
other, save only in respect of the settlement and the transactions contemplated under it.
11
Rabinowitz and Bergman were not satisfied with some terms of the settlement. In August 2008, notwithstanding the
prior delivery of the releases, they sought to enjoin Rutman from exercising certain rights under the settlement agreement. They
also sought to issue a fresh statement of claim containing serious allegations of professional impropriety against Rutman in
respect of the Artcraft business, including tax fraud. The court refused Rabinowitz's and Bergman's injunction request. Further
discussions ensued and the settlement agreement was amended. The proposed fresh statement of claim was never issued.
12
The Internet defamation campaign against Rutman began on August 18, 2008 with the creation of an email account
by Rabinowitz (handrmember@ gmail.com), using an Artcraft computer. Rabinowitz used this account to send anonymous
emails to Rutman's business partners at Zeifmans concerning "suspicious activities/transactions done by your firm". He also
used it to send an email to the managing director and trustees of H&R REIT, suggesting that Rutman be investigated for "money
laundering and tax evasion fraud".
13
Rabinowitz also used an Internet bulletin board website known as "GigPark" to post numerous negative reviews about
Rutman, each purporting to be authored by a different person. These postings described Rutman as "a thief and a bastard" and
someone who "deserves to be behind bars", among other defamatory things.
14
In late September 2008, Rabinowitz learned that Rutman was refusing to pay an outstanding invoice from an Artcraft
supplier, Laptide Industries Ltd. This prompted Rabinowitz and Bergman to consider, and ultimately to commence, litigation
to force Rutman to pay. It was also the trigger for further defamatory postings on the GigPark site.
15
Rabinowitz attempted to spread the defamatory comments widely. At trial, he acknowledged the postings were made
with malice and that he used the names of Rutman's business partners and his son in the postings in an attempt to maximize
Rutman's pain and suffering.
16
In December 2008, the appellants retained counsel to prosecute the Laptide litigation. Over time, Rabinowitz escalated
the Internet defamation campaign by impersonating Rutman using fake email addresses and by sending defamatory emails
about Rutman from anonymous addresses to his friends, family, business associates, and members of Toronto's Orthodox
Jewish community. Further defamatory emails about Rutman were sent to H&R REIT and to the media using anonymous
email addresses and additional postings were made about Rutman on the GigPark site. Rabinowitz continued to allege serious
wrongdoing, including criminal behaviour by Rutman. The GigPark postings, for instance, described Rutman as a "tax cheater",
"corrupt", a "cheater who should be reported", a "crook", a "swindler", a "thief" and a "master of tax fraud", among other
derogatory things.
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17
In April 2009, Rabinowitz swore an affidavit in the Laptide litigation denying his involvement in these matters, but
eventually admitted that he committed perjury in doing so. He attempted to frustrate Rutman's investigation into the anonymous
emails by installing software on his computer in an attempt to hide his IP address, with the intent of making additional defamatory
statements about Rutman on the Internet. He later enlisted the assistance of an Artcraft employee in charge of technology for
this purpose, and installed further software designed to delete and destroy electronic data.
18

Rabinowitz's defamatory activities persisted over a lengthy period. They were unrelenting, insidious and reprehensible.

TRIAL JUDGE'S DECISION
19
In April 2009, Rutman sued Rabinowitz, Bergman and Artcraft for damages in defamation, among other matters.
Rabinowitz admitted liability for the defamatory statements. Bergman denied that he participated with Rabinowitz in the
publishing of those statements and Artcraft denied any responsibility for Rabinowitz's actions.
20
At trial, Bergman's evidence was that he never agreed to the campaign; was not aware of it until April 19, 2009, when
he sent an email message believing it was going to Rutman when in fact it was in response to another fraudulent email sent by
Rabinowitz, stating "Wishing you much luck!"; and that he never condoned, encouraged, or sought to benefit from the campaign.
21
All the defendants pleaded justification as a defence to Rutman's claim. They did not abandon this defence until midtrial, when it became apparent that it could not succeed.
22
The trial judge found that the words complained of were defamatory, were about Rutman, and were published to a
third party. He rejected Bergman's evidence on all key points, holding, in effect, that Bergman had knowingly encouraged and
assisted Rabinowitz in his defamatory attacks against Rutman.
23 Specifically, Bergman admitted at trial that he was not on speaking terms with Rutman, had no reason to be wishing him
luck, and that he had changed his story about the incriminating "much luck" email mid-trial after discussions with Rabinowitz in
preparation for trial. The trial judge found that Bergman had "utterly failed" in his disclosure obligations and routinely deleted
emails notwithstanding his knowledge of the terms of an Anton Piller order requiring him to preserve evidence. In addition,
contrary to a court order, he failed to produce his Blackberry device until two years following the date of the Anton Piller order,
and admitted that he gave false evidence in answer to discovery undertakings about the email address he was using.
24
The trial judge also held, contrary to Bergman's contention, that there was no evidence that Bergman disapproved of
Rabinowitz's Internet defamation campaign and had told him to stop. Indeed, there was evidence that Bergman had corresponded
with Rabinowitz using the fake Rutman email address Rabinowitz had created — evidence that was revealed only as a result of a
forensic inspection of Rabinowitz's computer. The tone and context of these communications were inconsistent with Bergman's
claim that he was opposed to Rabinowitz's conduct and wanted him to stop.
25
The trial judge further found that, at least by mid-April 2009, Bergman knew Rabinowitz had been using fraudulent
Internet postings to defame Rutman, had been sending fraudulent defamatory emails to H&R REIT, and that Rabinowitz was
engaged in a campaign to cause pain and injury to Rutman. For example, Bergman's and Rabinowitz's lawyer at the time (not
counsel on appeal) had threatened to contact the Canada Revenue Agency (the "CRA") with allegations of tax fraud against
Rutman if Rutman refused to settle the Laptide litigation on their terms. The lawyer further suggested the email campaign
against Rutman would stop if he accepted the settlement proposal. In doing so, the lawyer had acted at all times on instructions
from Rabinowitz and Bergman, and had kept both men apprised of all developments.
26
The trial judge also made clear findings in support of his holding that Artcraft was vicariously liable for the Internet
defamation campaign mounted against Rutman. He found that Rabinowitz and Bergman, as the controlling shareholders,
directors, and directing minds of Artcraft, had authorized the use of company equipment and employees to effect the defamatory
campaign against Rutman.
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27 Specifically, the trial judge found that Artcraft computers and email servers were used in the Internet defamation campaign
and that an Artcraft employee, at Rabinowitz's request, provided assistance in perpetrating the campaign and in attempting
to avoid detection. In addition, as mentioned above, Rabinowitz and Bergman authorized their lawyer to use the defamation
campaign as a bargaining chip in settlement negotiations concerning the Laptide dispute, litigation in which Artcraft Limited
was a named party.
28 Finally, as described above, the trial judge awarded $200,000 general damages against Rabinowitz, Bergman and Artcraft,
jointly and severally; $200,000 aggravated damages and $250,000 punitive damages against Rabinowitz; and $50,000 punitive
damages against Bergman.
ISSUES
29

The appellants raise four issues on appeal:
A. Liability: Bergman and Artcraft
1) Did the trial judge err by misconstruing the test for concerted action liability?
2) Did the trial judge err by inferring Bergman's knowledge of the Internet defamation campaign?
3) Did the trial judge err by misconstruing the test for the vicarious liability of Artcraft?
B. Damages: All Appellants
4) Did the trial judge err in assessing damages?

DISCUSSION
A. Liability: Bergman and Artcraft
1) Did the trial judge err by misconstruing the test for concerted action liability?
30
Bergman argues that joint liability in defamation requires either approval or publication of the defamatory statements at
issue, neither of which occurred in this case: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), at para.
179; Lawson v. Burns, [1976] 6 W.W.R. 362 (B.C. S.C.), at para. 17; Kent v. Postmedia Network Inc., 2015 ABQB 461, 77
C.P.C. (7th) 419 (Alta. Q.B.), at para. 77.
31
More particularly, Bergman submits there was no evidence at trial that he wrote or repeated the defamatory statements
at issue and, consequently, he could not be held jointly and severally liable on the basis of the concerted action doctrine. At its
highest, Bergman contends, he knew of Rabinowitz's plan and did nothing to stop it. However, he says, he was under no duty
to do so; passivity does not render him a joint tortfeaser. Rather, active assistance in the commission of a tort is required: Sea
Shepherd UK v. Fish & Fish Ltd., [2015] UKSC 10 (U.K. S.C.), at paras. 55 and 57-60, per Lord Neuberger.
32

We reject this ground of appeal.

33 Concerted action may occur in a variety of ways. Generally, it involves a common design or conspiracy. In Botiuk v. Toronto
Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.), the Supreme Court of Canada adopted the following formulation of
the law regarding concerted action liability as set out by John G. Fleming in The Law of Torts, 8th ed. (Sydney: Law Book
Co., 1992), at p. 255:
The critical element of [concerted action liability] is that those participating in the commission of the tort must have acted
in furtherance of a common design. . . . Broadly speaking, this means a conspiracy with all participants acting in furtherance
of the wrong, though it is probably not necessary that they should realize they are committing a tort.
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34
The difficulty, of course, is determining the degree of involvement or connection necessary to meet the requirements
of concerted action liability. Canadian authorities suggest that concerted action liability arises when a tort is committed in
furtherance of a common design or plan, by one party on behalf of or in concert with another party: see Lewis N. Klar & Cameron
S.G. Jefferies, Tort Law, 6th ed. (Toronto: Thomson Reuters, 2017), at p. 657; G.H.L. Fridman, The Law of Torts in Canada, 3rd
ed. (Toronto: Carswell, 2010), at p. 856. In The Law of Torts, 10th ed. (Sydney: Thomson Reuters, 2011), at p. 302, Fleming puts
it this way: "[k]nowingly assisting, encouraging or merely being present as a conspirator at the commission of the wrong would
suffice, so too would any form of 'inducement, incitement or persuasion' which procures the commission of the wrong." And,
W. Page Keeton, in Prosser and Keeton on the Law of Torts, 5th ed. (Minnesota: West Publishing Co., 1984), at p. 323, states:
All those who, in pursuance of a common plan or design to commit a tortious act, actively take part in it, or further it by
cooperation or request, or who lend aid or encouragement to the wrongdoer, or ratify and adopt the wrongdoer's acts done
for their benefit, are equally liable.
35
The key point is that concerted action liability is a fact-sensitive concept. Lord Neuberger emphasized as much in Sea
Shepherd, at para. 56, reiterating Bankes LJ's admonition from "Koursk" (The), Re, [1924] P. 140 (Eng. C.A.), at p. 151 that
"[i]t would be unwise to attempt to define the necessary amount of connection", and that each case "must depend on its own
circumstances". We agree.
36 In our view, on the facts here, the trial judge was correct to hold that the test for concerted action liability was made out in
respect of Bergman. That Bergman did not publically approve or repeat the defamatory statements at issue does not absolve him
from liability for Rabinowitz's tortious conduct. Bergman was not merely a passive or silent observer of the Internet defamation
campaign. There was ample evidence at trial to support the trial judge's conclusion that there was a common design between
Bergman and Rabinowitz to cause harm to Rutman, not only by the campaign of defamatory statements but also by threats of
litigation and reports to the CRA levied against Rutman in order to exhort him to settle the parties' Laptide dispute on terms
favourable to Bergman and Rabinowitz.
37 It was not necessary for the trial judge to find that Bergman was an active participant in the Internet defamation campaign
from the outset in order to attract joint and several liability. The trial judge found that Bergman was aware of the campaign
at least by the end of April 2009 and was willing to use it to his potential advantage. Bergman did not simply agree with
or acquiesce in Rabinowitz's campaign. To the contrary, on the trial judge's factual findings, he was involved in authorizing
the use of Artcraft equipment and personnel to facilitate the defamation campaign; he jointly authorized his lawyer to use the
defamation campaign and threats of an adverse report concerning Rutman to the CRA in an effort to extort an advantageous
settlement of the Laptide litigation; and, contrary to court order, he deleted and destroyed emails and other data relevant to his
involvement in the Internet defamation campaign.
38
It was therefore open to the trial judge to hold that the foundation for a finding of concerted action liability had been
established, thus rendering Bergman jointly and severally liable for defamation. We see no reversible error in this holding.
2) Did the trial judge err by in inferring Bergman's knowledge of the Internet defamation campaign?
39 In his factum, Bergman argues that, even assuming he knew of Rabinowitz's defamatory activities, it could not be inferred
that he knew of them prior to April 19, 2009. He submits that the trial judge impermissibly used his rejection of Bergman's
evidence as proof of the affirmative proposition that Bergman knew of Rabinowitz's wrongdoing from the outset.
40
Bergman did not press this ground of appeal at the appeal hearing. This was a prudent decision. In our view, on this
record, this ground has no merit.
41
The trial judge's appreciation of the evidence and his fact finding are entitled to deference from this court. His factual
findings can be disturbed by a reviewing court only if they are tainted by palpable and overriding error. No such error has been
established here. In particular, it was open to the trial judge on the evidentiary record to conclude there were sound reasons
for disbelieving Bergman's claim that he never agreed to Rabinowitz's Internet defamation campaign, and was unaware of it
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until April 19, 2009. This finding was supported, for instance, by the evidence of their lawyer's knowledge of the campaign, as
well as the email exchanges between Bergman and Rabinowitz using the fraudulent account that Rabinowitz had established in
Rutman's name — the disclosure of which Bergman had sought to keep from the court.
42

This ground of appeal fails.

3) Did the trial judge err by misconstruing the test for the vicarious liability of Artcraft?
43
Bergman and Artcraft submit that, while the trial judge stated the correct test for vicarious liability, he erred in applying
it. Specifically, he failed to consider if, at the material times, Rabinowitz was acting as Artcraft, as opposed to acting on his
own behalf. Bergman and Artcraft argue that Rabinowitz's campaign directed at amending the settlement agreement among the
parties was harmful to Artcraft, rather than helpful, in that Rabinowitz sought to have funds returned to him and Bergman, the
recovery of which would have imposed liabilities on Artcraft. There was, therefore, no rationale for attributing Rabinowitz's
personal misconduct to Artcraft. Moreover, they contend, there was no evidence that Rabinowitz's defamatory activities were
part of his employment.
44

We do not accept these submissions.

45 The trial judge considered and rejected the same arguments Bergman and Artcraft now raise on appeal regarding Artcraft's
vicarious liability. Recall that the trial judge found that Rabinowitz and Bergman were the controlling shareholders, directors,
and directing minds of Artcraft, and that they authorized the use of company equipment and employees to perpetrate the Internet
defamation campaign and to try to conceal their involvement in it.
46 On this evidentiary record, these critical findings are unassailable. They establish that Artcraft became associated with the
defamatory statements at issue, that it was an authorized vehicle for the misdeeds of Rabinowitz and Bergman and, consequently,
that it was vicariously liable on this basis: Botiuk, at paras. 89-90. There is no requirement that actions inure to the benefit of
a corporation in order for the corporation to be held vicariously liable.
47

Accordingly, this ground of appeal also fails.

B. Damages: All Appellants
4) Did the trial judge err in assessing damages?
48
Rabinowitz argues that the trial judge's total damages award of $650,000 as against him is irrational and incoherent.
It is irrational, he submits, because it ignores or discounts the evidence at trial, including Rutman's alleged admission that he
suffered no reputational harm from Rabinowitz's wrongful conduct. And it is incoherent, he says, because it is inconsistent with
awards in similar cases.
49 These factors, Rabinowitz argues, support only a modest award of $100,000 in compensatory damages in this case ($50,000
general damages, plus $50,000 aggravated damages). Further, Rabinowitz says, if, and only if, the compensatory damages
awarded at trial are substantially reduced, is an award of punitive damages justified, in the amount of $25,000 to $50,000.
50

Bergman, for his part, attacks the trial judge's damages awards as against him on three grounds.

51
First, general damages. Bergman argues the trial judge was obliged to focus his damages analysis on the wrong Rutman
complained of and the injuries he sustained. He submits that, as framed in his pleading, the "defamatory sting" or wrong of
which Rutman complained was limited to the illusion created by the Internet defamation campaign that multiple people held
negative views about him, which harmed his reputation. Consequently, to the extent the trial judge awarded general damages
for injuries arising from the contents of the GigPark postings, he erred.
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52
Next, like Rabinowitz, Bergman stresses that Rutman sustained no pecuniary losses or reputational injury as a result
of the Internet defamation campaign. Rutman, Bergman says, was "the epitome of a thick-skulled plaintiff" and his reputation
survived "unscathed".
53

As a result of these factors, Bergman maintains, only modest general damages are warranted, in the amount of $25,000.

54
Finally, Bergman submits that, as his involvement in the defamation campaign was "minimal", no award of punitive
damages against him is sustainable.
(i) Standard of review
55 In the leading case of Hill, the Supreme Court of Canada addressed the standard of appellate review applicable to a jury's
award of general damages in a defamation case. Citing the decision of this court in Walker v. CFTO Ltd. (1987), 59 O.R. (2d)
104 (Ont. C.A.), at p. 110, the Supreme Court cautioned, at para. 161, "the assessment of damages is 'peculiarly the province
of the jury'" and "an appellate court is not entitled to substitute its own judgment as to the proper award for that of the jury
merely because it would have arrived at a different figure." Instead, at para. 162, Hill instructs that, as outlined in Walker, the
reviewing court should consider whether:
[T]he [jury] verdict is so inordinately large as obviously to exceed the maximum limit of a reasonable range within which
the jury may properly operate or, put another way, whether the verdict is so exorbitant or so grossly out of proportion to
the libel as to shock the court's conscience and sense of justice.
See also Whiten v. Pilot Insurance Co., 2002 SCC 18, [2002] 1 S.C.R. 595 (S.C.C.), at para. 108.
56 A different and less deferential standard applies to appellate review of a jury award of punitive damages. Appellate review
in these circumstances is based upon the court's estimation as to whether the impugned award serves a rational purpose. As the
Supreme Court explained in Hill, at para. 200:
Unlike compensatory damages, punitive damages are not at large. Consequently, courts have a much greater scope and
discretion on appeal. The appellate review should be based upon the court's estimation as to whether the punitive damages
serve a rational purpose. In other words, was the misconduct of the defendant so outrageous that punitive damages were
rationally required to act as deterrence?
57 This "rationality" test applies both to the issue whether a punitive damages award should be made and to the question of
its quantum: Whiten, at para. 101. Further, "[i]n the case of punitive damages, the emphasis is on the appellate court's obligation
to ensure that the award is the product of reason and rationality. The focus is on whether the Court's sense of reason is offended
rather than on whether its conscience is shocked": Whiten, at para. 108.
58 Accordingly, if an award of punitive damages, together with the compensatory damages awarded, "produces a total sum
that is so 'inordinately large' that it exceeds what is 'rationally' required to punish the defendant, it will be reduced or set aside
on appeal": Whiten, at para. 109.
59 This case, however, was a judge-alone trial. In Barrick Gold Corp. v. Lopehandia (2004), 71 O.R. (3d) 416 (Ont. C.A.), at
para. 25, this court accepted the following statement by the Newfoundland Court of Appeal in Farrell v. St. John's Publishing
Co. (1985), [1986] N.J. No. 19 (Nfld. C.A.), at p. 13, as an accurate description of the standard of review applicable to an award
of compensatory damages in a judge-alone defamation case:
In assessing damages in a libel action, a judge, sitting without a jury, has a great deal of latitude and the Court of Appeal
will not readily interfere with his award unless it is satisfied that he arrived at his figure either by applying a wrong principle
of law or through a misapprehension of the facts or that the amount awarded was so extremely high or so low as to make
it an entirely erroneous estimate of the damages. [Citations omitted.]
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60
We will address the appellants' attacks on the damages awarded by the trial judge in turn, with these standard of review
principles at the forefront.
(ii) Compensatory damages
(a) Absence of evidence of actual harm
61 The appellants maintain that the trial judge erred in quantifying compensatory damages by failing to accord sufficient or
any weight to Rutman's alleged concession at trial that he suffered no pecuniary losses or reputational injury as a result of the
Internet defamation campaign. As a result, they assert, only modest compensatory damages were appropriate.
62
This submission is problematic for several reasons. First, it is trite law that general damages in libel cases are presumed
from the very publication of the false statement. The injured plaintiff bears no obligation to prove actual loss or injury: Hill,
at para. 167; Raymond E. Brown, Brown on Defamation, loose-leaf, 2d ed. (Toronto: Thomson Reuters, 2017), at 25.1. The
appellants' focus on the alleged lack of pecuniary or reputational damage to Rutman discounts this foundational principle.
63
Second, as the Supreme Court pointed out in Hill, at para. 172, special damages for pecuniary loss are rarely claimed in
libel actions and are "often exceedingly difficult to prove". Thus, "the whole basis for recovery for loss of reputation usually
lies in the general damages award": Hill, at para. 172. This case is no exception in this regard.
64 Third, we do not accept the suggestion that Rutman conceded at trial that he sustained no reputational damage as a result
of the defamatory statements at issue. The record, in our view, confirms merely that he acknowledged that he was unaware of
any specific injury to his reputation.
65 The inability to point to specific reputational harm is not an admission that such harm did not occur. To the contrary, the
courts have accepted that, "[t]he consequences which flow from the publication of an injurious false statement are invidious"
and that, "[a] defamatory statement can seep into the crevasses of the subconscious and lurk there ever ready to spring forth and
spread its cancerous evil. The unfortunate impression left by a libel may last a lifetime": Hill, at paras. 168-169.
66
The injurious effects of defamatory statements regarding a professional are particularly acute. Hill, which involved
libelous statements about a young lawyer who went on to achieve great professional success, is a case in point. As the Supreme
Court stressed, at paras. 180-181, a lawyer's reputation is of paramount importance. Clients, colleagues and the courts depend
on the lawyer's integrity, and "[a]nything that leads to the tarnishing of a professional reputation can be disastrous for a lawyer."
The defamed lawyer has no way of knowing what members of the public, colleagues and others may have been affected by
the defendant's defamatory allegations or of being certain who may have accepted the false allegations of wrongdoing levied
against him.
67
These comments are apposite here. The importance of a reputation for integrity and trustworthiness is not confined to
lawyers. It applies equally to other professions and callings, including chartered accountants and tax advisors like Rutman:
Botiuk, at paras. 91-92.
68 This leads to an additional, key consideration. This is an Internet defamation case. As this court held in Barrick, at para.
28, the pernicious effect of defamation on the Internet, or "cyber libel", distinguishes it, for the purposes of damages, from
defamation in another medium. Consequently, while the traditional factors to be considered in determining general damages
for defamation remain relevant (for instance, the plaintiff's conduct, position and standing, the nature and seriousness of the
defamatory statements, the mode and extent of publication, the absence or refusal of any apology or retraction, the whole conduct
and motive of the defendant from publication through judgment, and any evidence of aggravating or mitigating circumstances:
Hill, at para. 185), they must be examined in light of the Internet context of the offending conduct. Justice Blair explained in
Barrick, at para. 31:
[O]f the criteria mentioned above, the mode and extent of publication is particularly relevant in the Internet context, and
must be considered carefully. Communication via the Internet is instantaneous, seamless, inter-active, blunt, borderless
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and far-reaching. It is also impersonal and the anonymous nature of such communications may itself create a greater risk
that the defamatory remarks are believed. [Citation omitted.]
69

He continued, at para. 34:
It is true that in the modern era defamatory material may be communicated broadly and rapidly via other media as well. The
international distribution of newspapers, syndicated wire services, facsimile transmissions, radio and satellite television
broadcasting are but some examples. Nevertheless, Internet defamation is distinguished from its less pervasive cousins, in
terms of its potential to damage the reputation of individuals and corporations, by the features described above, especially
its interactive nature, its potential for being taken at face value, and its absolute and immediate worldwide ubiquity and
accessibility. The mode and extent of publication is therefore a particularly significant consideration in assessing damages
in Internet defamation cases.

70 In this case, the trial judge's reasons, at para. 221, indicate he recognized, correctly, the purposes of compensatory damages
in libel cases, as well as the traditional considerations relevant to assessing the quantum of such damages, listed above. They also
confirm, at paras. 236-238, he appreciated the requirement that the analysis of the damages occasioned by the extensive Internet
defamation campaign be evaluated in the context of the "unique and somewhat insidious nature of [I]nternet defamation" and
in light of the fact that the defamatory statements at issue were "instantly available to an unknown number of recipients".
71

Further, in approaching his compensatory damages analysis, the trial judge observed, at para. 216:
Sometimes, for example, there may be relatively little demonstrable damage to reputation, but serious emotional distress;
on other occasions, the need for public vindication will predominate; in yet other cases the financial consequences of
damage to the reputation of the individual may represent the most serious feature. [Citation omitted.]

This, too, was correct.
72

In applying these principles in this case, the trial judge made the following critical findings, at paras. 231-241:
(1) notwithstanding Rutman's excellent reputation in the Toronto community and his professional success, he suffered real
distress, hurt, humiliation and deep embarrassment as a result of the GigPark defamatory postings. He was unable to sleep
and work regularly, changed his religious observational habits to avoid encounters with people in his Toronto Orthodox
Jewish community, and suffered fear of the unknown and the possibility that people would take the posted allegations
seriously;
(2) the existence of the GigPark postings was broadly known in Rutman's community, they were a topic of conversation
at his synagogue, and a number of his clients accessed the GigPark site;
(3) Rutman's fears and anxiety occasioned by the GigPark postings were exacerbated by the fact that he did not know how
many people actually saw the postings;
(4) Rabinowitz's admitted purpose in carrying out the Internet defamation campaign was to cause the precise pain and
suffering experienced by Rutman;
(5) the full extent of the dissemination of the defamatory statements was unknown because the GigPark postings also
affected Rutman's online Google profile. Any search of that profile in 2009 would have likely revealed one of the
defamatory posts on GigPark;
(6) the fraudulent emails directing people to the GigPark postings were sent to at least 240 people. The relevant page on
the GigPark site itself showed more than 5,000 viewings; and
(7) the vindication of Rutman's good name was the most important factor in this case "precisely because it is not known,
given the means used to carry out the defamation campaign, what the true effect of that campaign was or could have been."
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73

These facts, in the trial judge's view, militated towards a significant general damages award. We agree.

74

In addition, the nature and reach of the defamatory conduct supported such an award. As the trial judge put it, at para. 243:
The defamation of Rutman was serious, ongoing, malicious and targeted directly at the communities where his reputation
is most important. The allegations in the GigPark posts went to the core of Rutman's reputation for honesty and integrity.

75

The trial judge concluded, at para. 247:
Having regard to the objectives of compensating Rutman for the damage to his reputation, vindicating his good name,
and taking account of the distress, hurt and humiliation which the defamatory publication[s] caused, I grant an award of
general compensatory damages in the amount of $200,000.

76
We see no error in the trial judge's approach to or quantification of general damages. He considered the controlling
principles for the awarding of general compensatory damages in an Internet defamation case, and applied them to the facts as he
found them. His factual findings in this regard are not challenged on appeal. The quantum of general damages that he awarded
to achieve the purposes of such an award was well within his discretion and was amply supported by the evidentiary record.
77
Similarly, we see no basis to fault the trial judge for his award or quantification of aggravated damages. We note that
Rabinowitz has been unable to point to any specific error in the trial judge's assessment of aggravated damages, contending
merely that the total compensatory award of $400,000 was excessive. We disagree.
78 The trial judge, for clear and detailed reasons, at paras. 252-260, found that the insidious nature of Rabinowitz's conduct
compounded Rutman's suffering and angst; that Rabinowitz acted maliciously, motivated by anger and personal business selfinterest; that his motives and conduct, including his "malevolence and spite" and the "manner of committing the wrong",
aggravated the injury done to Rutman, including to his dignity and pride; and that Rabinowitz admittedly acted to cause
additional harm to Rutman. On these findings, which also are not challenged on appeal, a significant aggravated damages award
was clearly justified.
79 And, there is more. Rabinowitz admitted that he was motivated by actual malice in conceiving and carrying out the Internet
defamation campaign against Rutman. He sought to obtain wide dissemination of his defamatory statements in circumstances
and in a manner that were calculated by him to maximize Rutman's pain and embarrassment and he persisted in his defamatory
activities for a lengthy period of time. There is no suggestion that he withdrew his defamatory statements, or tendered any
apology. Moreover, for more than seven years, he advanced a plea of justification, which he only abandoned belatedly, midtrial, in recognition that it was bound to fail.
80
In combination, in our view, all these considerations amply grounded the aggravated damages award made against
Rabinowitz.
(b) Compensatory awards in other libel cases
81 Rabinowitz next argues that the total compensatory damages award in this case is "incoherent" because it is inconsistent
with the quantum of compensatory damages awarded in allegedly similar cases. We reject this argument for two reasons.
82 First, as the courts have repeatedly emphasized, libel cases are particularly fact-sensitive and, in that sense, each is unique.
In fashioning his damages awards, the trial judge appreciated that, for this reason, a comparison with awards in other libel cases
was of little assistance.
83

This conclusion accords with the jurisprudence in libel cases. In Hill, at para. 190, the Supreme Court held:
The assessment of damages in a libel case flows from a particular confluence of the following elements: the nature and
circumstances of the publication of the libel, the nature and position of the victim of the libel, the possible effects of the

10

libel statement upon the life of the plaintiff, and the actions and motivations of the defendants. It follows that there is little
to be gained from a detailed comparison of libel awards. [Emphasis added.]
See, to the same effect, Botiuk, at para. 105.
84
Second, and in any event, although Rabinowitz relies on several libel cases in which the amount of the compensatory
damages awarded was lower than that awarded here, other libel cases reveal compensatory damages awards in amounts higher
than those awarded by this trial judge. The variability in the amount of compensatory damages awarded in Canadian libel cases
does not mean that the award in this case is "incoherent", as Rabinowitz argues. Rather, it underscores the highly fact-sensitive
and unique nature of each libel case. Given all the factors at play here, including Rabinowitz's admitted misconduct, the nature
of the defamatory statements, and their impact on Rutman, no other libel case is especially instructive, let alone controlling,
on the issue of the quantification of damages.
(c) Scope of the wrong asserted
85 Bergman advances a final ground of appeal regarding the trial judge's general damages award. In brief, he submits that, as
pleaded, Rutman's claims against the appellants did not extend to a claim for damages arising from the contents of the GigPark
postings but, rather, were restricted to only those damages arising from the false appearance that multiple people were posting
negative comments about Rutman on the Internet.
86

Again, we disagree.

87
We do not read Rutman's pleading as excluding a claim for damages for defamation arising from the contents of the
GigPark postings, although it does contain such an exclusion in respect of specified defamatory communications Rabinowitz
sent from an anonymous gmail email account to Zeifmans and to H&R REIT. Rutman did, however, plead the contents of the
GigPark postings, as well as the manner of the postings, in support of his damages claims.
88
Based on his pleading and the issues actually contested at trial, the defamatory sting complained of by Rutman may
fairly be seen as arising both from the contents of the GigPark postings and from the apparent authorship of the defamatory
statements by numerous members of the public.
89
It must be emphasized, in this regard, that the appellants' collective conduct of the case ensured that the defamatory
contents of the GigPark postings figured prominently at trial. Recall again that the appellants sought to prove the truth of the
underlying allegations in the GigPark postings and they pursued a defence of justification until Rutman's cross-examination at
trial. In these circumstances, we do not accept that it is open to the appellants to now seek to circumscribe the nature of the
misconduct said by Rutman to anchor a substantial general damages award.
(iii) Punitive damages
90

This brings us, then, to the issue of the appropriateness of the trial judge's punitive damages awards.

91
Rabinowitz acknowledged at trial that an award of punitive damages as against him was warranted. Before this court,
he argues that punitive damages are appropriate only if the quantum of the compensatory damages awarded by the trial judge
is substantially reduced. In support of this argument, he submits that the trial judge erred by failing to consider or refer to
two critical principles, affirmed in Whiten, that: i) punitive damages are appropriate only where compensatory damages are
insufficient to accomplish the goal of deterrence; and ii) a punitive damages award should be no greater than necessary to
accomplish the objectives of punitive damages. As a result, Rabinowitz contends, the trial judge's award of punitive damages
fails the rationality test.
92

In our view, this argument fails.
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93 The trial judge's reasons confirm that he appreciated the purposes of punitive damages, their exceptional nature, the need
to be fair to both sides, and the basis for Rabinowitz's contention at trial that any award of punitive damages as against him
should be limited to $25,000 to $50,000.
94
It is true that the trial judge did not refer expressly to Whiten in his reasons. However, he did refer frequently to Hill,
in which the Supreme Court stated, at para. 199:
It is important to emphasize that punitive damages should only be awarded in those circumstances where the combined
award of general and aggravated damages would be insufficient to achieve the goal of punishment and deterrence.
95
The Supreme Court in Hill also affirmed the rationality test for the awarding of punitive damages. For convenience, we
again set out the Court's relevant comments, at para. 200:
[A]ppellate review should be based upon the court's estimation as to whether punitive damages serve a rational purpose.
In other words, was the misconduct of the defendant so outrageous that punitive damages were rationally required to act
as deterrence?
96
We see no basis on which to conclude that, because the trial judge failed to cite Whiten in support of the abovenoted principles, he was unaware of or ignored them. To the contrary, that he was alive to these principles is confirmed by his
recognition, at para. 267(1), of the proportionality principle that governs the assessment of punitive damages, as emphasized
in Whiten, and by his explicit statement, at para. 267(2):
[W]here compensatory damages are insufficient to accomplish the objects of retribution, deterrence of the defendant and
others from similar misconduct in the future and the community's collective condemnation or denunciation of what has
occurred, punitive damages will be given in an amount that is no greater than necessary to accomplish these objectives
rationally. [Emphasis added.]
These comments encapsulate the very principles identified in Hill and Whiten upon which Rabinowitz relies.
97
We note, as well, that the trial judge also referred to this court's decision in Pate Estate v. Galway-Cavendish and
Harvey (Township), 2013 ONCA 669, 117 O.R. (3d) 481 (Ont. C.A.), in which the Whiten and Hill principles regarding punitive
damages are discussed extensively.
98 Thus, the trial judge's reasons belie the contention that he ignored or failed to apply the governing principles concerning
punitive damages, including those articulated in Hill and Whiten. To the contrary, in our opinion, his reasons make it abundantly
clear that he was cognizant of these principles and properly applied them to the facts of this case. He specifically held, at para.
270, that an award of punitive damages was required "to accomplish the objects of retribution, deterrence of the defendants
and others from similar misconduct in the future and the community's denunciation of this behavior". This holding reflects
the trial judge's conclusion that the compensatory damages awarded were insufficient to achieve the accepted objectives of a
punitive damages award.
99 Finally, we appreciate that Rabinowitz complains especially that the punitive damages awarded as against him considerably
exceed those awarded by this court to the injured plaintiff in Barrick ($250,000 here versus $50,000 in Barrick). On this basis,
Rabinowitz says, the trial judge's punitive damages award was "entirely irrational" and "unsustainable".
100
These arguments do not avail Rabinowitz. As we have explained, no two libel cases are the same. The assessment of
damages in each case must account for a myriad of idiosyncratic factors particular to the parties, the misconduct in question and
the conduct of the litigation. In Barrick, as in this case, punitive damages served a rational purpose and were required to address
the defendant's malicious, high handed and tenacious conduct. It does not follow, however, that the quantum of the punitive
damages held to be appropriate in Barrick was also appropriate on the facts of this case, for these parties and in light of this
misconduct. Nor is the award in Barrick among the highest punitive damages awards set or upheld by appellate courts (see, for
example, $450,000 in Pate; $800,000 in Hill; and $1,000,000 in Whiten).
12

101 In our opinion, on the particular facts of this case, it cannot be said that the quantum of the punitive damages awarded as
against Rabinowitz was irrational, given the underlying objectives of such damages. As we see it, the overall damages awards
were rationally related to those objectives, as mentioned above, namely, retribution, deterrence and denunciation. It follows that
the punitive damages award was proportionate and appellate intervention with it is precluded.
102
We also reject Bergman's contention that his misconduct was so minimal that no award of punitive damages as against
him was warranted.
103 On the trial judge's findings, Bergman's misconduct was neither trivial nor insignificant. As we have already said, he was
not a passive or silent bystander, nor did he simply acquiesce in Rabinowitz's wrongdoing. The trial judge specifically rejected
Bergman's attempt to downplay his involvement and found that his conduct attracted joint and several liability for the damage
caused by the Internet defamation campaign.
104
Recall also that, like Rabinowitz, Bergman authorized their former lawyer to attempt to extort Rutman to settle the
Laptide litigation on favourable terms under threat of defamatory reports of tax evasion by Rutman to the CRA. And, together
with Rabinowitz, he persisted for many years, including at trial, in advancing a defence of justification that was only belatedly
abandoned. Finally, neither individual showed any remorse for their conduct, and they both destroyed relevant evidence in
the face of known court orders for the preservation of evidence, thereby necessitating lengthy and costly forensic computer
examinations.
105
On these facts, in our opinion, the trial judge did not err in awarding punitive damages against Bergman. The quantum
of that award ($50,000) is proportionate to the nature and extent of his misconduct and reflects his degree of culpability.
DISPOSITION
106
Accordingly, for the reasons given, the appeal is dismissed. The respondent is entitled to his costs of the appeal. If the
parties are unable to agree on the quantum of costs, the respondent shall deliver his brief costs submissions to the Registrar of
this court within 15 days from the date of release of these reasons. The appellants' responding brief costs submissions shall be
delivered to the Registrar within 15 days thereafter.
Appeal dismissed.
Footnotes
1

The appellant, Artcraft, was later incorporated to carry on the business previously conducted by Artcraft Limited.
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Borins J.A.:
1
This is an appeal by Scott Grant from the summary judgment granted by Low J. dismissing his claim for damages for
defamation against the respondent Jenny Cormier-Grant, who is the former wife of his brother.
2
The appellant alleged that he was defamed when the respondent accused him of sexually assaulting her daughter, J., who
is the appellant's niece. The respondent made the alleged defamatory statement in a telephone conversation with her daughter's
physician, Dr. Steven Lau. The respondent raised two defences: (1) any words that were spoken to Dr. Lau were spoken on an
occasion of qualified privilege; (2) because any words spoken to Dr. Lau did not identify the appellant as the person who had
sexually assaulted her daughter, the words were not spoken of and concerning the appellant.
3
The motion judge found that the evidence disclosed no genuine issue for trial. Accordingly, she dismissed the appellant's
claim. Her principal reason for doing so was that, although the evidence disclosed that the respondent made a defamatory
statement to Dr. Lau, it was not the statement pleaded by the appellant. She concluded that "technically speaking" the variance
between the evidence and the statement of claim put an end to the appellant's claim "in the absence of an amendment to the
pleading by the plaintiff alleging publication in accordance with the evidence and alleging by way of true innuendo facts
establishing that the words were understood to have been published of and concerning the plaintiff". However, the motion judge
did not consider whether leave should be granted to the appellant to amend his statement of claim to conform with the evidence.
4

The motion judge then considered the two defences raised by the respondent, qualified privilege and lack of identification.

5
She found as a matter of law that as the respondent and Dr. Lau, "parent and physician of the child J., respectively,
have a reciprocating duty and interest to give and receive communications concerning J.'s health and welfare", the respondent's
communication was protected by qualified privilege. She concluded that as the appellant had not pleaded that the respondent
made the communication maliciously, which if proved would defeat the defence of qualified privilege, his action should be
dismissed. She added that even if the appellant had pleaded malice, she would have come to the same result as the appellant
had failed to adduce any evidence to support the proposition that the respondent knew the statement to be false or that she
published it reckless as to its truth or falsity.

1

6
As for the defence of lack of identification, the motion judge found that the appellant had provided no evidence that
"Dr. Lau understood the words to have referred to the plaintiff nor that he had the information to so deduce". She held that the
appellant's "bald allegation" that Dr. Lau understood the words to refer to him was insufficient to raise a genuine issue for trial
on whether the words spoken by the respondent identified the appellant as the person defamed.
7

The appellant raised three grounds of appeal. He contended that the motion judge erred:
(1) In failing to grant leave to amend the statement of claim to conform with the evidence of the statement made by the
respondent to Dr. Lau.
(2) In finding that he failed to plead malice in respect to the defence of qualified privilege and that there was no evidence
that in making the statement the respondent was actuated by malice.
(3) In concluding that there was no genuine issue for trial concerning the identification of the appellant as the person
defamed.

For the reasons that follow, I would give effect to each of these grounds.
8 Although the motion judge was satisfied that the evidence disclosed that the respondent had made a defamatory statement
to Dr. Lau, the motion judge nevertheless dismissed the appellant's claim because that statement differed from the defamatory
statement pleaded by him. In reaching this conclusion the motion judge overlooked the special circumstances that apply in
defamation actions where there is a variance between the words published and the words pleaded. Particularly in actions of
slander, although precise words must be pleaded in the statement of claim, the plaintiff does not have to prove that these precise
words were in fact published. As stated in Gatley on Libel and Slander, 9th ed., (1998, Sweet & Maxwell) at p. 807:
It is sufficient if [the plaintiff] proves a material and defamatory part of them or words which are substantially to the same
effect. In such a case, if the words proved convey to the mind of a reasonable [person] practically the same meaning as
the words set out, the variance will be immaterial.
9
We were not told the nature of the variance between the defamatory words pleaded and those disclosed by the evidence.
I have been unable to discern the nature of the variance from examining the motion record. Given that at trial considerable
tolerance is afforded to a plaintiff in a slander action where there is a variance between pleading and proof, in my view the motion
judge should not have dismissed the plaintiff's claim. The proper course for her to have followed was to give the appellant an
opportunity to amend his statement of claim to conform with the evidence of the words spoken by the respondent.
10 With respect to the second ground of appeal, the parties do not contest the motion judge's finding that the words complained
of were spoken by the respondent to Dr. Lau on an occasion of qualified privilege. However, the appellant submitted that the
motion judge erred in finding that he failed to plead malice and that even if malice had been pleaded, that he had failed to
adduce evidence of malice.
11
I agree with the appellant's submission on the issue of malice and would give effect to this ground of appeal. Malice is
pleaded in paragraph 6 of the statement of claim. Whether the respondent was actuated by malice when she spoke the words
in issue requires that the trier of fact determine her state of mind at that time. I also agree with the appellant, on the basis of
the evidence summarized in his factum, that there is evidence that raises a genuine issue for trial whether the respondent was
actuated by malice when she spoke the words complained of to Dr. Lau. In most cases there is rarely direct evidence of malice,
and this case is no exception. In my view, there is extrinsic evidence from which the trier of fact could infer that the respondent
was actuated by malice. I would add that malice can take the form of any improper motive for speaking the words complained
of, and is not limited to knowledge that the statement was false or that it was published reckless as to its truth or falsity as the
motion judge appeared to believe.
12
In my view, malice could be inferred from the following evidence: (1) the respondent made the communication to Dr.
Lau after she had been advised that the respondent had not been at home during the weekend in question and that J. had told
2

her father that the allegations were a "fib"; (2) the respondent did not notify the police about the allegations; (3) the respondent
refused to take J. to a doctor or to a hospital, despite requests made by the child's father; (4) the respondent permitted J.'s father to
continue having access to J. in the appellant's home subsequent to the alleged sexual assault. It is the appellant's position that this
evidence is capable of supporting the inference that the respondent was motivated to defame him when she contacted Dr. Lau.
13 Finally, I do not agree with the motion judge's conclusion that there is no genuine issue for trial concerning the identification
of the appellant as the person defamed. As I will explain, the motion judge applied an incorrect analysis in deciding this issue.
14
Before considering the law that pertains to identification, referred to by the authorities as the colloquium, it is helpful
to examine the evidence of identification that was before the motion judge. In my view, there was evidence that was capable
of establishing that Dr. Lau understood the words spoken to have referred to the appellant. However, as I will explain, in
approaching the issue of identification from the perspective of whether Dr. Lau knew the words spoken referred to the appellant,
the motion judge did not apply the correct analysis.
15

In his responding affidavit the appellant stated:
Although Dr. Lau indicates that he was not provided with a name he was told by [the respondent] that the assault was
committed by J.'s uncle, [the respondent's] ex-husband's brother, which I verily believe is, in the circumstances, sufficiently
specific to identify me.

16 The appellant attached to his affidavit a copy of a letter from Dr. Lau to his lawyer, as well as a copy of Dr. Lau's clinical
notes. In the letter to the appellant's lawyer, Dr. Lau said:
On 23 Oct. 1998 [the respondent] came to see me and informed that J. said her uncle touched her (J.) in her private area
with his hand and penis. [The respondent] did not mention any name.
In his clinical notes of October 23, 1998, Dr. Lau wrote:
According to Jenny, mother, last weekend [J.] was with Dad (17-18 Oct. 98) and J. said uncle (ex-husband's brother)
touched her in her private area; touched her with his hand and penis.
17 In October 1998, J.'s father was living with the appellant in the appellant's home. He had weekend access to his daughter
who spent the weekends with her father in the appellant's home. There is a third brother in the appellant's family.
18 The law with respect to the test which the trier of fact must apply in deciding whether the defamatory words were published
of and concerning the plaintiff is contained in two leading cases: Knupffer v. London Express Newspaper Ltd., [1944] A.C. 116
(U.K. H.L.) and Morgan v. Odhams Press Ltd., [1971] 2 All E.R. 1156 (U.K. H.L.) . Knupffer was applied by the Supreme Court
of Canada in Arnott v. College of Physicians & Surgeons (Saskatchewan), [1954] S.C.R. 538 (S.C.C.) . The legal principles are
conveniently summarized in Gatley on Libel and Slander, supra, at pp. 161-164 and pp. 808-811 and R.E. Brown, The Law of
Defamation in Canada,2nd ed., (loose-leaf, 1999, Carswell) at Vol. 1, pp. 6-1 to 6-47.
19
An essential element of the tort of defamation is proof that the defamatory statement was published of and concerning
the plaintiff. Where, as in this case, the plaintiff's name does not appear in the defamatory statement, "it must be shown that
the words used, or the circumstances attending the publication are such as, would lead reasonable persons to understand that
it was the plaintiff to whom the defendant referred": See Brown at p. 6-2. I would adopt and apply the following statement of
the law in Brown at pp. 6-2 to 6-3:
In an action for defamation, it is the plaintiff's reputation that must be adversely affected. Therefore, in order to recover,
the plaintiff must plead and prove that he or she is the one to whom the defamatory statement refers, that is, it must be
shown to have been published 'of and concerning' the plaintiff. The defamatory publication 'must refer to some ascertained
or ascertainable person, and that person must be the plaintiff.' It must refer to or concern him personally. The test in every
case is whether the ordinary sensible person to whom the words were published would understand them as referring to
the plaintiff. [Footnotes omitted.]
3

20

In respect to identifying the plaintiff as the person defamed, Brown states at pp.6-5 to 6-6:
It is not necessary that the plaintiff be identified by his or her proper name, or even mentioned at all, if it is otherwise
shown that the words would be reasonably understood to refer to the plaintiff. He or she may be referred to in the guise of
some fictional or historical character or by a play on words. It may be clear from other evidence that he was the one alluded
to, but he must satisfy the court in that regard. This may be done by introducing evidence, apart from the publication,
connecting the plaintiff with the defamatory publication. The question in such a case is whether or not the words used
are such as to lead an ordinary sensible person, or reasonable persons, who pay reasonable attention to the contents of the
communication, to understand that it was the plaintiff to whom the defendant referred.
The test of whether words that do not specifically name the plaintiff refer to him or not is this: Are they such as
reasonably in the circumstances would lead persons acquainted with the plaintiff to believe that he was the person
referred to? That does not assume that those persons who read the words know all the circumstances or all the relevant
facts. But although the plaintiff is not named in words, he may, nevertheless, be described so as to be recognized;
and whether that description takes the form of a word-picture of an individual or the form of a reference to a class
of persons of which he is or is believed to be a member, or any other form, if in the circumstances the description
is such that a person hearing or reading the alleged libel would reasonably believe that the plaintiff was referred to,
that is a sufficient reference to him. [Footnotes omitted.]

The test quoted by Brown is contained in the reasons of Isaacs J. in David Syme & Co. v. Canavan (1918), 25 C.L.R. 234
(Australia H.C.), at 238 and was applied in Sykes v. Fraser (1970), [1971] 1 W.W.R. 246 (Alta. T.D.), at 258, aff'd. [Sykes v.
Fraser] (1971), 19 D.L.R. (3d) 75 (Alta. C.A.), aff'd. Sykes v. Fraser (1973), [1974] S.C.R. 526 (S.C.C.) . It was also applied
in Mouammar v. Bruner (1978), 84 D.L.R. (3d) 121 (Ont. H.C.), at 123-124 .
21 A similar statement of the test to be applied in deciding whether the defamatory statement was published of and concerning
the plaintiff is found in Gatley on Libel and Slander, op. cit., at p. 161: "The test is whether the plaintiff may reasonably be
understood to be referred to by the words." The authority provided for the test is the same passage from the reasons of Isaacs
J. in David Syme & Co. v. Canavan quoted by Brown at pp. 6-5 to 6-6. At pp. 163-164 the discussion of the test continues:
Where the plaintiff is referred to in an indirect way or by implication it will be a question of degree how far evidence will
be required to connect the libel with him. At one extreme, if there is a libel on "the Prime Minister" that officer does not
need to produce witnesses to testify that they know who he is. At the other extreme, the plaintiff may only be identifiable
by reason of extrinsic facts which are not generally known, in which case there is no actionable publication unless it is
shown that the words were communicated to persons with such knowledge. Even in the latter type of case, however, it is
not enough that the recipients of the statement did understand it to refer to the plaintiff: the issue is whether reasonable
people with their knowledge would so understand it. [Footnotes omitted.]
22 In the United states the authorities support a similar test regarding the identity of the plaintiff as the subject of a defamatory
statement. The test is described in Prosser and Keeton on The Law of Torts, (5th ed., 1984, West) at p. 783:
A publication may clearly be defamatory as to somebody, and yet on its face make no reference to the individual plaintiff.
In such a case the plaintiff must sustain the burden of pleading and proof, by way of "colloquium," that the defamatory
meaning attached to him. If he fails to do so, he has not made out his case. He need not, of course, be named, and the
reference may be an indirect one, with the identification depending upon circumstances known to the hearers, and it is not
necessary that every listener understand it, so long as there are some who reasonably do; but the understanding that the
plaintiff is meant must be a reasonable one, and if it arises from extrinsic facts, it must be shown that these were known
to those who heard. [Footnotes omitted.]
23
In considering whether the alleged defamatory statement in Arnott was of and concerning the plaintiff, Kellock J. stated
at p. 554:

4

As in Knupffer v. London Express, there are two questions involved in the attempt of the appellant to identify himself as
the person defamed by the words here complained of. The first question is one of law, namely, in the words of Viscount
Simon L.C., in the above case, at p. 121,
can the article, having regard to its language, be regarded as capable of referring to the appellant?
It is only when that question is answered in the affirmative that the second question, one of fact, arises, namely,
does the article, in fact, lead reasonable people, who know the appellant, to the conclusion that it does refer to him?
At p. 555 Kellock J. stated the test to be applied as follows:
To employ the language of Viscount Simon in the Knupffer case:
Where the plaintiff is not named, the test which decides whether the words used refer to him is the question whether
the words are such as would reasonably lead persons acquainted with the plaintiff to believe that he was the person
referred to.
24 It is clear from the decision of the House of Lords in Morgan that the test is an objective one, whether on the evidence an
ordinary sensible person would draw the inference that the words referred to the plaintiff. As pointed out in Gatley on Libel and
Slander at p. 809, in cases like Morgan and this case where the plaintiff's name does not appear in the defamatory statement,
"extrinsic evidence must be given 'to connect the libel with the plaintiff', evidence from which it would be reasonable to deduce
that the defamatory words 'implicated' the plaintiff". The House of Lords in Morgan , reversing the Court of Appeal, found
that it would not have been unreasonable for a hypothetical sensible reader who knew the special facts to infer that the article
referred to the plaintiff. The House of Lords was satisfied that the articles complained of had to contain something which, to the
mind of a reader with knowledge of the relevant circumstances, contained defamatory imputations and pointed to the plaintiff
as the person defamed.
25
I would observe that although the cases to which I have referred considered the issue of identification in the context of
a libel case, and, indeed the legal treatises also discuss the issue in that context, I can see no reason in principle why the test to
be applied in determining whether a defamatory statement refers to the plaintiff should not be the same in slander cases.
26
It is also helpful to consider the roles of the judge and jury in respect to the issue of identification. Brown describes
them as follows at pp. 6-45 to 6-46:
The initial question in each of these cases is whether or not the language used in the publication is capable of referring
to the plaintiff. This is a question of law for the trial judge to decide. Once a judge has determined that the publication
is reasonably capable of referring to the plaintiff, it is then for the jury to decide whether or not it did, in fact, refer to
him or her, and whether the persons testifying that they understood the words to refer to the plaintiff were right in that
belief. [Footnotes omitted.]
We were not told whether this action is to be tried by a jury. If there is no jury, then it will be the trial judge who must decide,
as a question of fact, whether the defamatory statement referred to the appellant.
27 The motion judge held that there was no genuine issue for trial in respect to identification because there was no evidence
that "Dr. Lau understood the words to have referred to the plaintiff nor that he had the information to do so". In my view, the
motion judge failed to apply the proper test in determining whether there was sufficient evidence to allow the action to proceed
to trial on the issue whether or not the defamatory statement referred to the appellant. As the authorities indicate, the test is
an objective one and, in the circumstances of this case, is not confined to whether only Dr. Lau could identify the defamatory
statement with the appellant. As stated in J.G. Fleming, The Law of Torts, 9th ed., (1998, LBC Information Series 1998), at
pp. 593-594:

5

If the allegation is ex facie defamatory and refers by name to the person defamed or, without mentioning him by name,
describes him in such a way that the man in the street would know to whom it referred, it is unnecessary to prove that the
person to whom it was published had any knowledge of the plaintiff or that the allegation led him to think the less of him.
See, also, Clerk & Lindsell on Torts, 18th ed., (2000, Sweet & Maxwell) at pp. 22-17 to 22-18.
28
Although it is true that the name Scott Grant does not appear in the words spoken by the respondent to Dr. Lau, he was
indicated "by designation or description", to use the expression adopted in the cases which I have reviewed. He was indicated
by his relationship to the respondent as her ex-husband's brother and the uncle of J. Although it will be for the trial judge to
decide, there can be little doubt that there is evidence that the words complained of referred to the appellant. This is the first of
the two questions involved where the plaintiff is required to identify himself or herself as the person defamed.
29 It would appear that in this case the more significant issue is the second question which requires the appellant to satisfy the
trier of fact whether the respondent's words are such as would reasonably lead sensible persons with knowledge of the relevant
or special circumstances to believe that he was the person to whom the respondent referred. In this regard, the relevant or special
circumstances are: (1) the appellant's brother had been divorced from the respondent, and was residing with the appellant in the
appellant's home; (2) the appellant's brother had access to his daughter, J., on weekends; and (3) J. lived with her father in the
appellant's home during the times when he had access to her.
30
Given the respective roles of the judge and jury in determining whether a defamatory statement in fact refers to the
plaintiff and applying the principles that pertain to Rule 20 motions for summary judgment stated by this court in such cases as
Dawson v. Rexcraft Storage & Warehouse Inc. (1998), 164 D.L.R. (4th) 257 (Ont. C.A.), I am satisfied that the words spoken by
the respondent can be regarded as capable of referring to the appellant and that the record is sufficient to permit a jury, applying
the proper test, to find that the words referred to the appellant. Thus, an issue of fact is raised of whether a person hearing the
words which the respondent spoke to Dr. Lau would reasonably understand that the words were spoken of and concerning the
appellant. It follows that the motion judge erred in finding that the respondent had established that there was no genuine issue
for trial on the issue of identification.
31 I would, therefore, allow the appeal, set aside the judgment dismissing the appellant's claim, and dismiss the respondent's
motion for summary judgment. In addition, the appellant is granted leave to amend his statement of claim, if so advised. The
appellant is entitled to his costs of the motion and the appeal.
Morden J.A.:
32

I agree.

Austin J.A.:
33

I agree.
Appeal allowed.
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OVERVIEW
1
The appellants appeal from the order of the motion judge dismissing their motion to dismiss the respondents' defamation
action under s. 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA"), Ontario's so-called anti-SLAPP (Strategic
Litigation Against Public Participation) provision. The motion judge held that the impugned expression — messages on signs
displayed on the sidewalk outside the respondents' office — concerned the appellants' private and commercial interests and did
not relate to a matter of public interest within the meaning of s. 137.1(3) of the CJA. The motion judge went on to conclude
that, in any event, the harm caused by the appellants' alleged defamatory comments was sufficiently great as to favour of letting
the respondents' defamation action proceed pursuant s. 137.1(4)(b) of the CJA.
2
As I will explain, the motion judge erred by taking into account irrelevant considerations in determining whether the
expression at issue related to a matter of public interest. Nevertheless, his conclusion is amply supported by the relevant
considerations he relied upon, and by the record, and should be upheld. Accordingly, the s. 137.1 pretrial dismissal remedy
was not available to the appellants.
3

I would dismiss the appeal and would deny leave to appeal costs for the reasons that follow.

BACKGROUND
4 The alleged defamatory statements were made by the appellant Troy Campbell, president of Tru-Path Occupational Therapy
Services Ltd., on two occasions when he stood in the street outside the respondent Wendy Sokoloff's law office, Wendy Sokoloff
Professional Corporation ("Sokoloff Lawyers"), holding signs that stated:
SOKOLOFF LAWYERS USED OUR COMPANY'S REHAB SERVICES TO HELP MANY OF THEIR CLIENTS' AB
CLAIMS BUT WON'T PAY.

1

OVER $1.3 MILLION OF OUR REHAB COMPANY'S PAYMENT IS BEING SEIZED BY SOKOLOFF LAWYERS.
DEAR SOKOLOFF LAWYERS: YOU HAVE OUR REHAB COMPANY'S NEARLY $1.4 MILLLION DOLLARS. PAY
YOUR UNDERTAKINGS NOW!
SOKOLOFF LAWYERS IS TAKING MONEY FROM OUR REHAB COMPANY'S ACCOUNT TO PAY THEIR
CLIENT'S TORT DISBURSEMENT. HOW IS THIS LEGAL?
5
The first two statements were alleged to be defamatory. They were made in the context of a dispute over payment of the
appellants' fees for services provided to the respondents' clients. The respondents have held back payment the appellants say
they are owed by the respondents' clients, pending authorization by their clients to pay the appellants.
The motion judge's decision
6 The motion judge approached the first prong of the test under s. 137.1 by asking what the impugned expression was about,
or what it pertained to, as directed by this court in 1704604 Ontario Ltd. v. Pointes Protection Association, 2018 ONCA 685,
142 O.R. (3d) 161 (Ont. C.A.) ("Pointes (ONCA)"), aff'd 2020 SCC 22 (S.C.C.) ("Pointes (SCC)"). It was not enough that the
expression might address the field of law, legal ethics, health care, rehab services, or accident benefits. The real question was
whether the expression concerned the respondents' publicly scrutinized conduct as members of the legal profession or, instead,
the respondents' private conduct in carrying on their business.
7
The motion judge found that the interest of the public did not rise above mere curiosity or prurient interest and so did not
meet the s. 137.1 test. The sole issue between the parties was a contractual dispute — whether the respondents had to protect
fees owing to the appellants by their clients when they received settlement funds for those clients. The motion judge found that
Mr. Campbell acknowledged as much when he stated in cross-examination: " . . . the signs I was carrying in front of Sokoloff
Lawyers offices are concerned with settled matters in which Wendy and Sokoloff Lawyers are holding onto — have seized —
money belonging to Tru-Path."
8 The motion judge noted that Mr. Campbell did not say he was holding the signs because he was concerned about accident
victims or the provision of services to the public. Nor did he profess to being concerned about the regulation of lawyers or
their professional duties in handling trust funds. On the contrary, he stated specifically that these things did not concern him.
The motion judge adopted the respondents' submission in stating: "you cannot be making statements about a matter of public
interest if you profess to be indifferent to the public interest."
9 The motion judge acknowledged that a fee dispute between a solicitor and client could be a matter of public interest, as it
touches on legal fees and access to justice. But this was not a dispute between a solicitor and client; it was a contractual dispute
between two sets of regulated professionals and had a strictly private character. He added that if there was a public interest in
anything in these circumstances, it was in having professionals resolve their differences in court rather than on the street. The
motion judge described the expression as "an unseemly attempt to embarrass" the respondents.
10
This was sufficient to dispose of the appellants' motion, but the motion judge went on to briefly consider the test under
s. 137.1(4)(b). He stated that in light of his conclusion that there is no real public interest in the expression, the harm to the
respondents would not have to be great in order to tip the balance in their favour. The motion judge found that the allegations
against the respondents were serious and impacted their professional reputation, and that the harm to the respondents outweighed
any imperative that the appellants air their financial dispute on the street corner.
THE POSITIONS OF THE PARTIES
The appellants
11 The appellants argue that the motion judge erred at the first step of the inquiry by finding that the appellants' expression did
not relate to a matter of public interest. Specifically, the motion judge erred (1) by taking into account the appellants' presumed
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motives in finding that their expression did not relate to a matter of public interest; (2) by taking into account the manner of the
appellants' expression; (3) by making a qualitative assessment of the impact of the expression; and (4) by failing to consider
that expression may relate to more than one matter. The appellants cite this court's decisions in Levant v. Day, 2019 ONCA 244,
145 O.R. (3d) 442 (Ont. C.A.), leave to appeal refused, [2019] S.C.C.A. No. 194 (S.C.C.) and Nanda v. McEwan, 2020 ONCA
431 (Ont. C.A.), both cases in which a motion judge was found to have erred in considering the motivation for expression in
determining the public interest question under s. 137.1(3).
12
In supplementary submissions made following the release of the Supreme Court's decision in Pointes, the appellants
reiterate these arguments and emphasize that the phrase "relates to a matter of public interest" in s. 137.1(3) should be given
a broad and liberal interpretation. The appellants submit that the motion judge's approach was "misguided from beginning to
end". The only question for the motion judge was: "what is this expression about, and is this something that any segment of
the public would have a genuine interest in knowing about?" The appellants argue that the bar should be low in order that most
cases be resolved at the balancing stage of the inquiry, thus promoting participation in public life.
13
The appellants summarize their position as follows: "The manner in which a regulated profession such as a law firm
renders service to its clients, including the arrangements it makes with heath care providers whose services are incorporated into
its clients' claims, is undoubtedly a subject that some members of the public have an interest in knowing about." The fact that the
expression stemmed from a "private dispute was irrelevant." The appellants submit that expression related to an organization's
business dealings is a matter of public interest even if the business involved is not a regulated profession, citing Bradford Travel
and Cruises Ltd. v. Viveiros, 2019 ONSC 4587 (Ont. S.C.J.), at paras. 31-32.
The respondents
14
The respondents argue that the motion judge did not make any of the mistakes alleged by the appellants. Instead, the
respondents say that Mr. Campbell's statements in his affidavit and in cross-examination informed the context in which the
nature of the expression at issue was to be determined. His evidence demonstrated his indifference to the public interest and he
bluntly admitted that he was not interested in the ethical duties of lawyers holding clients' funds on trust, testifying: "I really
don't give, you know, any nasal snots about that."
15 The respondents submit that Mr. Campbell's statements made no reference to any of the public interest issues the appellants
assert that the statements engage. Viewed objectively and in context, the statements concerned a private dispute over alleged
unpaid accounts. The motion judge made no legal errors in dismissing the motion and his decision is entitled to deference.
16 In their supplementary submissions, the respondents say that the Supreme Court held that whether the expression relates
to a matter of public interest is a contextual inquiry that asks what the expression in question is really about. In answering this
question, the motion judge considered the circumstances that prompted Mr. Campbell to hold signs outside the respondents'
offices and gave full faith and credit to his professed indifference to the public interest. The motion judge's decision that the
expression concerned a private dispute was solidly rooted in the record, which demonstrated a lengthy financial dispute.
DISCUSSION
17
In its decision in Pointes, the Supreme Court affirmed this court's approach to identifying the public interest, following
Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.). Expression is to be assessed as a whole and the question
is whether "some segment of the community would have a genuine interest in receiving information on the subject": Pointes
(SCC), at para. 102.
18 There is necessarily a normative aspect to what is "genuinely" a matter of public interest. As the Supreme Court put it, there
is "no single 'test'" for identifying the public interest; "'[t]he public has a genuine stake in knowing about many matters' ranging
across a variety of topics": Pointes (SCC), at para. 27; Grant, at paras. 103, 106. The court described the proper interpretation
of whether expression relates to a matter of public interest as both "broad and liberal" and "generous and expansive": Pointes
(SCC), at paras. 24, 30.
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19 But not everything relates to a matter of public interest. For example, it is not enough if expression simply makes reference
to something that is of public interest, or to something that arouses the public's curiosity. Moreover, the court's instruction of
interpretive generosity cannot be read in isolation. The scope for legitimate interpretation of vaguely worded concepts such
as "public interest" must be informed by the purpose of the legislation: to safeguard the fundamental value that is public
participation in democracy. The burden is on the moving party to establish that its expression relates to a matter of public
interest, albeit that this burden is not an onerous one.
20
The appropriate inquiry is contextual in nature. However, the Supreme Court makes clear in Pointes that no qualitative
assessment of the expression in question is to be made. It is enough that the expression relates to a matter of public interest. As
Côté J. put it, "it is not legally relevant whether the expression is desirable or deleterious, valuable or vexatious, or whether it
helps or hampers the public interest": Pointes (SCC), at para. 28. The question at the heart of s. 137.1(3) is this: Understood
in its context, what is the expression really about?
21
This is essentially the approach set out by Doherty J.A. in this court's decision in Pointes, an approach that the motion
judge followed. He asked: "what is the expression about, or what does it pertain to?": Pointes (ONCA), at para. 54. But while
the motion judge cited this court's instruction that the determination of public interest "does not take into account the merits
or manner of the expression", he went on to consider these things, along with the motive of Mr. Campbell, in finding that the
expression was really about a private contractual dispute.
22 For example, the motion judge considered — and criticized — the way in which Mr. Campbell chose to express himself.
He described Mr. Campbell's street protest as lacking in decorum, characterizing it as "an unseemly attempt to embarrass" the
respondents that "serve[ed] no public interest." These considerations were not relevant to the question the motion judge had to
decide under s. 137.1(3). Again, as Côté J. stated, "it is not legally relevant whether the expression is desirable or deleterious,
valuable or vexatious, or whether it helps or hampers the public interest":Pointes (SCC), at para. 28.
23
Moreover, the motion judge considered Mr. Campbell's motive in expressing himself, finding that he was indifferent to
the public interest when he expressed himself:
To perhaps state the obvious, Mr. Campbell does not say that he was holding signs on the sidewalk because he was
concerned about accident victims, or the provision of services to the public. Likewise, he was not concerned with the
regulation of lawyers and their professional obligations in handling trust funds. When asked in cross-examination about
a lawyer's duty of loyalty to their client, and whether he was aware that lawyers cannot pay out trust funds without the
client's authorization, he responded curtly and frankly: "No, and it doesn't concern me."
As counsel for the Plaintiffs points out, you cannot be making statements about a matter of public interest if you profess
to be indifferent to the public interest.
24
This, too, was inappropriate. The motion judge could properly consider the entire communication and the context in
which it was made. But the motivation behind the communication — why the impugned expression occurred — is a subjective
consideration that is not relevant to determining the objective nature of that expression. The quality or merits of the expression
and the manner in which the expression is conveyed are similarly irrelevant.
25 Mistakes have sometimes been made in this regard — see Levant, at para. 11; Ontario College of Teachers v. Bouragba,
2019 ONCA 1028, 51 C.P.C. (8th) 280 (Ont. C.A.), at paras. 31-33; and Nanda, at para. 37 — so the point bears repeating:
Motive, merit, and manner are irrelevant in determining whether expression relates to a matter of public interest under s.137.1(3).
26
Although the motion judge erred in taking into account irrelevant considerations, he also identified the relevant
considerations and, in my view, he reached the correct result. His conclusion that the appellants' expression did not relate to a
matter of public interest is amply supported by the relevant considerations in the record.
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27
The parties had a professional relationship that involved referrals. The respondents would refer clients who required
occupational therapy to the appellants, who would provide services approved by the client's insurance company. The appellants
would be paid by the client's insurance company, but if the insurer denied coverage the appellants might agree to treat the client
and the client would be responsible for paying. In the event of a dispute between the insurer and the client, the respondents
agreed to protect the appellants' accounts. The respondents would hold funds received from the insurance company in trust and
would pay the appellants if the clients did not object or the appellants proved their expenses at a hearing.
28 The respondents began to question charges made by the appellants and this led to a breakdown in the parties' relationship.
The appellants terminated the referral arrangement with the respondents in 2016 and, in 2018, brought an application against
the respondents seeking payment of their accounts. The application was converted to an action and is ongoing.
29
This is the context in which Mr. Campbell's expression occurred. The appellants were pressuring the respondents to pay
monies they claim they are owed by their mutual clients. The fact that the parties are members of regulated professions does
not make their dispute a matter of public interest, nor does the fact of unrelated proceedings by the Law Society of Ontario
concerning the respondents make it so.
30
The appellants submit that the public, or an aspect of it, has an interest in the expression because if lawyers are not held
to their undertakings to protect the fees of service providers, many involved in motor vehicle accidents would be deprived of
rehabilitation services while their disputes are adjudicated. Referring to this Court's decision in Platnick v. Bent, 2018 ONCA
687, 426 D.L.R. (4th) 60 (Ont. C.A.) ("Platnick (ONCA)"), aff'd 2020 SCC 23 (S.C.C.) ("Platnick (SCC)") the appellants argue
that because Mr. Campbell's expression relates to a lawyer's undertaking it therefore relates to the public interest in holding
lawyers to their undertakings.
31 Plainly, the public has an interest in the ethical conduct of lawyers. But it does not follow that every lawyer's transactions are
a matter of public interest, nor does it follow that expression touching on the ethical conduct of an individual lawyer necessarily
relates to the public's interest in the ethical conduct of lawyers.
32 The task of the motion judge under s. 137.1(3) is to determine "what the expression is really about", bearing in mind the
purpose of s. 137.1: protecting expression relating to matters of public interest and safeguarding the fundamental value of public
participation in democracy: Pointes (SCC), at para. 30. Again, only expression relating to a matter of public interest attracts
the statute's protection; "expression that simply makes reference to something of public interest" does not: Pointes (SCC), at
para. 29.
33
Understood in context, the expression at issue in this case is really about a private commercial dispute between the
appellants and the respondents. The respondents happen to be lawyers. Mr. Campbell's expression does not relate to a matter
of public interest on that account.
34
Comparison to the Supreme Court's decision in Platnick is helpful in illustrating the nature of the public interest under
s. 137.1(3). In that case the impugned expression was an email, sent by a lawyer who was the president-elect of the Ontario
Trial Lawyers' Association. The email, sent to several hundred members of the Association by a listserv, alleged that a doctor
frequently engaged as a medical expert in insurance litigation had engaged in dishonest conduct. The Supreme Court agreed
with this court that the expression related to a matter of public interest. In Platnick (SCC), Côté J., for the majority stated that
the defendant's email:
raises concerns regarding the truthfulness, reliability, and integrity of medical reports filed on behalf of insurers in the
arbitration process. In turn, her email raises concerns regarding the integrity of the arbitration process itself and the proper
administration of justice writ large. Further, the email is directed at a not insignificant number of individuals, who, more
importantly, have a special interest in exactly that . . . (at para. 83).
35 The expression in this case and the context in which it occurred are in no way similar. Mr. Campbell's expression raised no
general concerns about the importance of lawyers respecting their undertakings, nor was it directed to anyone with an interest
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in the respondents' conduct. The expression did not relate to a matter of public interest. It was really about the appellants'
commercial dispute with the respondents.
36 In summary, the motion judge did not err in concluding that the impugned expression did not relate to a matter of public
interest. Accordingly, the motion failed at the public interest threshold and it is not necessary to proceed to the merits-based
hurdle under s. 137.1(4)(a) or the public interest weighing exercise under s. 137.4(b).
LEAVE TO APPEAL COSTS
37
The motion judge initially awarded the respondents $75,000 in partial indemnity costs on the basis that they were the
successful party. He did not consider s. 137.1(8) of the CJA in making this costs award. That section provides:
If a judge does not dismiss a proceeding under this section, the responding party is not entitled to costs on the motion,
unless the judge determines that such an award is appropriate in the circumstances.
38 As this provision makes clear, the default position is the opposite of the position that normally obtains: a responding party
who succeeds on the motion is not entitled to costs. However, the motion judge has the discretion to award costs if "appropriate
in the circumstances". No guidance is provided as to what it is that renders a costs award "appropriate".
39 Following the release of his decision, the motion judge was alerted to his error in overlooking s. 137.1(8). He advised the
parties that he was open to revisiting his costs decision and invited further submissions from the parties.
40
In his amended reasons, the motion judge determined that his award of costs would be unchanged and awarded the
respondents $75,000 on a partial indemnity basis. The motion judge acknowledged the policy of making motions under s. 137.1
accessible and that the no-costs presumption was not to be put aside lightly. However, he considered that the facts of this case
were compelling: this was a financial dispute between members of two publicly regulated professions. The appellants were
simply trying to get the respondents to pay a disputed bill and resorted to allegedly defamatory street corner placards rather
than legal proceedings. In these circumstances, the appellants did not deserve costs immunity. Nevertheless, the motion judge
exercised his discretion to reduce the costs award somewhat (from the requested $102,000 on a partial indemnity scale), bringing
it more closely in line with the costs incurred by the appellants.
41
The decision to award costs is a discretionary one that is entitled to deference. Leave to appeal a costs order is granted
only where there are strong grounds upon which the court could find that the motion judge made an error in principle or the
costs award is plainly wrong: Hamilton v. Open Window Bakery Ltd., 2004 SCC 9, [2004] 1 S.C.R. 303 (S.C.C.), at para. 27.
42
In this case, the legislation reverses the ordinary presumption that the successful party is entitled to costs but empowers
the motion judge to award costs to the successful party if the motion judge finds that costs are appropriate in the circumstances.
Thus, the decision to award costs is discretionary and the same deferential standard applies on appeal.
43 I see no error here that would allow this court to disturb the motion judge's costs award. Although the motion judge misstated
when the appellants resorted to street protest — they commenced their application against the respondents in September 2018,
after Mr. Campbell's initial demonstration but before his second one — that error is not significant. As the motion judge noted,
in Veneruzzo v. Storey, 2018 ONCA 688, 23 C.P.C. (8th) 352 (Ont. C.A.), Doherty J.A. stated, at para. 39, "[t]he purpose
underlying the costs provisions in s. 137.1 disappears when the lawsuit has none of the characteristics of a SLAPP, and the
impugned expression is unrelated to a matter of public interest." The motion judge found that the appellants were simply trying
to get the respondents to pay a disputed bill for their services. It was open to him to conclude that they did not deserve costs
immunity in all of the circumstances of this case.
44
It was not necessary to say more than this, and I should not be taken as endorsing the suggestion that the exercise of the
right to protest to resolve a dispute necessarily exposes a party to cost consequences under s. 137.1(8).
45
I would add these comments. First, although the dismissal of a motion at the 137.1(3) threshold stage is a relevant
consideration in determining whether to award costs to a plaintiff, it is not determinative of the appropriateness of a costs order.
6

There will be cases in which the assertion of the public interest is wholly lacking in merit, but there will also be cases in which
the moving party may have an arguable basis to assert that their expression relates to a matter of public interest. The award of
costs in the former may be easier to justify in the former than the latter cases, but every case is different and the law will no
doubt continue to develop in this regard.
46
Second, although in Pointes the Supreme Court deprecated reliance on the traditional SLAPP indicia identified by this
court — (1) "a history of the plaintiff using litigation or the threat of litigation to silence critics"; (2) "a financial or power
imbalance that strongly favours the plaintiff"; (3) "a punitive or retributory purpose animating the plaintiff's bringing of the
claim"; and (4) "minimal or nominal damages suffered by the plaintiff" — it did so in the context of the inquiry at the weighing
stage, s. 137.1(4)(b), in order to ensure the primacy of the text of the statute and the considerations it sets out: see Pointes (SCC),
at paras. 78-80. The court did not hold the traditional SLAPP indicia are irrelevant — they may bear on the analysis under s.
137.1(4)(b), provided the analysis remains tethered to the statutory criteria — and, in any event, the court said nothing about
their relevance to the question of costs.
47
Finally, as Doherty J.A. explained in Pointes (ONCA), at para. 73, a motion under s. 137.1 is meant to be a "screening
or triage device designed to eliminate certain claims at an early stage of the litigation process". It is not an alternative means of
trying a claim nor is it a form of summary judgment, and it is important to maintain a sense of proportionality where costs are
concerned. The motion judge's decision to reduce the respondents' partial indemnity costs was appropriate.
CONCLUSION
48

I would dismiss the appeal.

49

I would refuse to grant leave to appeal costs.

50 The parties are encouraged to reach an agreement on the costs of this appeal. If they cannot do so, they may make threepage submissions within 30 days of these reasons.
B. Zarnett J.A.:
I agree.
S. Coroza J.A.:
I agree.
Appeal dismissed.
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A. OVERVIEW
1
This is the appeal of an order dismissing the appellant Subway Franchise Systems of Canada, Subway IP Inc., and
Doctors Associates Inc. ("Subway")'s action for defamation against the Canadian Broadcasting Corporation and certain named
employees ("CBC"), pursuant to s. 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43 ("CJA").
2 In a CBC Marketplace television program, online media report, and Twitter posts to the public, CBC represented that only
approximately 50% of the DNA in Subway chicken was chicken DNA. The report was based on test samples conducted by
Trent University's Natural Resources DNA Profiling & Forensic Centre ("Trent").
3 The appellant Subway brought a $210 million action against the CBC and Trent for defamation, and a claim against Trent
only, for negligence. Subway sought damages against CBC for loss of reputation, loss of sales, and damage to the value of
Subway's trademarks.
4
CBC and Trent each brought a motion pursuant to s. 137.1 of the CJA. CBC sought to dismiss Subway's entire action
against it, while Trent sought to dismiss the claim against it for negligence. The motion judge dismissed the action against the
CBC but allowed the negligence claim (which was the only subject of Trent's motion) to continue. He ordered Subway to pay
full indemnity costs to the CBC, and Trent to pay partial indemnity costs to Subway.
5 Both Subway and Trent have appealed. These reasons only address Subway's appeal of the dismissal of the action against
CBC. The Trent appeal is addressed in a separate decision of this court.
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6 CBC took the position that the lawsuit against it was aimed, not at vindicating Subway's reputation or recovering losses, but
rather, at shutting down discussion about issues of public interest. CBC claimed that Subway's action amounted to a Strategic
Litigation Against Public Participation ("SLAPP") suit.
7 Subway claims the motion judge erred in dismissing Subway's defamation claim against the CBC. The motion judge held
that the subject matter involves issues of public interest and the claim has substantial merit.
8

Subway claims the motion judge erred in holding that,
(a) Subway did not establish that there are grounds to believe CBC has no valid defence in the proceeding, and
(b) The public interest favours dismissal of Subway's action against the CBC and its employees.

9

In particular, Subway claims the motion judge:
a. Delved unduly into the merits of the claim;
b. Failed to consider and or misapprehended relevant facts relating to the defence of responsible communication;
c. Wrongly held that deference to CBC's editorial decisions should cloak the entire decision;
d. Failed to consider whether Subway's action was a SLAPP suit; and
e. Minimized the extent of Subway's damages by viewing them in the context of Subway's business as a whole.

10
Subway also claims the motion judge erred in ordering Subway to pay costs of the motion to the CBC in the amount
of $764,724.50.
11
After this appeal was heard, the Supreme Court of Canada released its companion decisions on the interpretation of
s. 137.1 of the CJA in 1704604 Ontario Ltd. v. Pointes Protection Association, 2020 SCC 22 (S.C.C.) ("Pointes") and Bent
v. Platnick, 2020 SCC 23 (S.C.C.) ("Bent"). Counsel were permitted to file supplementary facta to address the effect of these
decisions on this case. Both parties agreed that this court's approach in Pointes was largely affirmed by those decisions with
minor modifications as set out herein.
12

For the reasons that follow, I would allow the appeal.

B. BACKGROUND EVIDENCE
(1) CBC's investigation
13 In July 2016, CBC contacted Trent to see if Trent could determine the percentage of chicken in a cooked chicken product.
Trent confirmed that it could. Trent was retained by the CBC and Matt Harnden conducted Trent's testing.
14 The Trent laboratory is not certified by the International Organization for Standardization ("ISO"). (The ISO certification
demonstrates that a laboratory is compliant with international standards for quality assurance.) Nor had Trent done this type
of testing before.
15
The CBC also retained Dr. Robert Hanner, an Associate Professor in the Department of Integrative Biology at the
University of Guelph, to comment on Trent's reports.
(2) Requests for Response from Subway Prior to Airing the Program
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16 CBC was in touch with Subway's public relations firm to advise that it was conducting testing. On February 1, 2017, after
six months of testing, the CBC wrote to advise that they had "preliminary" results in respect of the DNA testing, to the effect
that Subway's chicken products were 50% soy, and requested Subway's response by February 2, 2017.
17 On February 15, 2017, the CBC again wrote to Subway advising that they would be broadcasting "next week", and sought
a response by February 17, 2017.
18
On February 16, 2017, Subway asked for more information on the test results and the CBC provided Subway with a
copy of the tests.
19
On February 17, 2017, the CBC requested a response by February 20 at noon. On February 20, 2017, Subway provided
the CBC with the following statement:
SUBWAY Canada cannot confirm the veracity of the results of the lab testing you had conducted.
However, we are concerned by the alleged findings you cite with respect to the proportion of soy content. Our chicken
strips and oven roasted chicken contain 1% or less of soy protein. We use this ingredient in these products as a means
to help stabilize the texture and moisture. All of our chicken items are made from 100% white meat chicken which is
marinated, oven roasted and grilled.
Finally, all of our chicken items (and every item on our menu, for that matter) are inspected by the Canadian Food Inspection
Agency, and all of our offerings meet or exceed CFIA standards. The same holds true for all Canadian and U.S. labelling
requirements.
20
The CBC provided additional information to Subway on February 21, 2017. Subway responded with the following
statement:
Again we disagree with your test results. Our recipe calls for 1% or less of Soy protein in our chicken products. We tested
our chicken products recently for nutritional and quality attributes and found it met our food quality standards. We will
look into this again with our supplier to ensure that the chicken is meeting the high standard we set for all of our menu
items and ingredients.
21

Subway refused to participate in an on camera interview.

(3) Concerns Expressed by Dr. Hanner Before Marketplace was Aired
22
On February 9, 2017, Dr. Hanner expressed concern about the test results: "You need to be aware these results could
easily be over-stated as the methods (as reported) do not stand up to scrutiny because they lack detail and appear to contain
conflicting details". (In an earlier telephone conversation with the CBC, Dr. Hanner had stated that "DNA alone is probably
not the answer".)
23
However, on February 11, 2017, Dr. Hanner sent a follow up email to the CBC to say that "I am happy with the follow
up report and am pleased that they acknowledge that they are reporting DNA ratios and that they cannot be taken as exact mass
ratios in the product - but are indeed good indicators that Subway had much more soy in their product than the others...."
(4) The Alleged Defamatory Remarks
24 The Marketplace program was televised on February 24, 2017, the online article reporting on the broadcast was published
the same date, and a number of tweets were published on or about the same time.
25
The Marketplace television episode was promoted as the "Chicken Challenge". The program compared the chicken
content in chicken products sold by Subway with those of its competitors.
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26
The following discussion between Charlsie Agro, a member of the Marketplace team, and Harnden, took place during
the program:
Agro: Will a DNA test tell us how much chicken is actually in the chicken?
Harnden: It will give you a rough estimate of a ratio between chicken and plant, if there's plant.
.....
Agro: DNA tests won't give us an exact percentage of the amount of chicken in the whole piece of chicken, but Matt
says it's a good indicator. This idea if you're not getting 100% chicken DNA, does that mean that you're not getting 100%
actual chicken meat?
Harnden: Yeah, exactly so there would be legitimate chicken in there, but mixed with some plant filler.
27

In a taste test segment where guests sampled fast food chicken products Harnden stated that:
Our DNA test shows that it could be less than 50% chicken ... And Sample C? Well our DNA test shows it's only slightly
more than 50% chicken. And who makes both C and D? Subway.

28

In an interview between Agro and Ben Boher, a food scientist, Agro stated that:
Agro: [O]ur DNA test shows Subway's strips and oven roasted chicken could be only about 50% chicken. And guess what?
The rest, mostly soy.

29 The program was accompanied by an article published by CBC on its website called "What's in your chicken sandwich?
DNA tests show Subway sandwiches could contain just 50% chicken". The article reads in part as follows:
DNA tests show Subway sandwiches could contain just 50% chicken. [...]
A DNA analysis of the poultry in several popular grilled chicken sandwiches and wraps found at least one fast food
restaurant isn't serving up nearly as much of the key ingredient as people may think. [...]
Looks like chicken. Tastes like chicken. But is it really all chicken?
30

Further comments were made in "Tweets" such as the following:
Get ready east coast!! How much chicken is actually in your fast food grilled chicken?? @cbcmarketplace will tell you
next !!! [...]
Any guesses what else could be in your chicken??[...]
If you ordered a chicken sandwich at Subway, it might only be about half chicken. [...]
More from @cbcmarketplace investigation: DNA test shows Subway sandwiches could contain just 50% chicken. [...]
Order chicken instead of red meat? You might be getting less real chicken than you think at fast food restaurants. [...]
Is your chicken actually chicken?

(5) Resulting Actions Taken by the Parties
31

On March 1 after the Marketplace program had aired, Dr. Hanner advised the CBC that,
I do want to come back to this issue of processing. If, for some reason, their chicken has experienced heavy processing
that degrades DNA while the soy has not, it will make the soy seem over-represented. Unless manufacturers are willing to
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allow us to test ingredients at different points along the production process to determine whether and to what extent, that
DNA may be degraded, it becomes challenging to extrapolate DNA ratios to ingredient mass ratios. So, to comfortably
say their claim of 1% or less soy is 'unreasonable' without knowledge of the manufacturing process might be overstepping
what we can say from the data.
32
That same day, the CBC posted an online, post-publication follow-up story entitled, "Subway defends its chicken". The
story included Subway's own test results. The article concedes that DNA testing is "nuanced" and does not reveal percentages,
and explains that Subway's own laboratory tests showed a 1% soy content in the chicken products.
33 Subway claims there were approximately three billion impressions of the CBC Marketplace story, as the story was widely
reported or referenced throughout Canada, the US, and internationally.
34
Certain Subway internal communications indicated that Subway at one time considered that the Marketplace Report
had only had a small impact on sales. However, Subway's expert provided a preliminary opinion that Subway had suffered
significant financial losses. There was also evidence that Subway had spent over $500,000 in professional fees in responding
to the Marketplace Report.
35 Subway issued a Fresh as Amended Statement of Claim ("Claim") against the CBC and Trent on January 4, 2018. In the
Claim, Subway sought damages against the CBC and its employees for defamation in the amount of $210 million.
36
On September 24, 2019, the CBC brought a motion to dismiss the claim for defamation against the CBC and its named
employees, pursuant to section 137.1(3) of the CJA.
C. THE TEST ON A S. 137.1 MOTION
(1) The Objective of the Legislation
37
Section 137.1 of the CJA addresses the concern that participation in matters of public interest may be hampered by the
fear of legal reprisals.
38
The stated objective as articulated by then Attorney General of Ontario Meilleur, was to "quickly identify and deal
with strategic lawsuits, minimizing the emotional and financial strain on defendants ...and strike a balance that will help ensure
abusive litigation is stopped but legitimate action can continue". (Legislative Assembly of Ontario (2014) at p. 1971.)
39
Consistent with these objectives, the motion judge need only conduct a preliminary assessment of the merits: Pointes,
at para. 37.
(2) The Wording of the Provision
40

The provision reads as follows:
137.1 (1) The purposes of this section and sections 137.2 to 137.5 are,
(a) to encourage individuals to express themselves on matters of public interest;
(b) to promote broad participation in debates on matters of public interest;
(c) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
(d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.

41

"Expression" is defined to include any communication.
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42
At the first stage, the defendant must demonstrate that the litigation arises out of an expression that relates to a matter
of public interest. Section 137.1 of the CJA provides that,
(3) ... a judge shall, subject to subsection (4), dismiss the proceeding against the person if the person satisfies the judge
that the proceeding arises from an expression made by the person that relates to a matter of public interest.
43

If the expression is found to relate to a matter of public interest, the onus shifts to the plaintiff:
(4) A judge shall not dismiss a proceeding under subsection (3) if the responding party [plaintiff] satisfies the judge that,
(a) there are grounds to believe that,
(i) the proceeding has substantial merit, and
(ii) the moving party has no valid defence in the proceeding; and
(b) the harm likely to be or have been suffered by the responding party as a result of the moving party's expression
is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public interest
in protecting that expression.

D. ISSUES THAT ARE NOT CONTESTED ON THIS APPEAL
(1) Communications Involving Matters of Public Interest
44

The motion judge acknowledged that the expression relates to a matter of public interest. He held that,
It is not particularly controversial to say that the public has an interest in knowing the ingredients, and percentage quantities
thereof, of the foods they commonly ingest. Courts have had little hesitation in concluding that consumer advisory and
protection issues regarding businesses catering to the public are within the "public interest": Level One Construction Ltd.
v. Burnham, 2018 BCSC 1354, para. 179.

45
He then correctly noted that once the "public interest" threshold is crossed, the onus shifts to the responding party (in
this case, Subway) to establish that the proceeding should not be dismissed.
(2) Claim of Substantial Merit
46

The motion judge accepted that Subway's claim has substantial merit. He held that:
[T]here is considerable evidence that suggests the false and harmful nature of the information conveyed to the public in
the Marketplace Report. ...[T]hese alleged falsities went directly to Subway's business reputation as a purveyor of food. In
supporting its claim, Subway has done a significant amount of work in obtaining expert evidence, in having the chicken
products in question tested and re-tested by independent laboratories, and in demonstrating the wide circulation of the
CBC's broadcast and publication.

47

The findings that,
(a) The CBC established that the communications are expressions on matters of public interest, and
(b) The proceeding has substantial merit,

are not challenged on this appeal.
E. THE ISSUES TO BE DETERMINED ON THIS APPEAL
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48
The issues to be determined on this appeal are whether the motion judge erred in deciding that Subway has not satisfied
its onus to establish that:
(a) There are grounds to believe CBC has no valid defence; and
(b) The public interest in protecting the expression outweighs Subway's likely harm.
49

Subway also claims CBC should not have been awarded costs of the proceeding in the amount of $764,724.50.

F. ANALYSIS OF THE MOTION JUDGE'S DECISION AND CONCLUSION
(1) The First Issue: S. 137.1(4)(a): Whether Subway established that there are Grounds to Believe CBC has no Valid Defence
50

Subway claims the motion judge erred in law by:
(a) Applying the wrong test in deciding whether there were grounds to believe CBC has no valid defence; and
(b) Assessing the claim as though he were the ultimate trier of fact, not a motion judge making a preliminary assessment.

(a) The Threshold to be Applied to Establish Grounds to Believe No Defence
51
Pointes and Bent, the two seminal decisions on the subject of s. 137.1 of the CJA, had not yet been released when the
motion judge delivered his reasons. Those cases clarify the threshold to be met by a plaintiff in respect of s. 137.1(4)(a).
52
Findings of "'substantial merit' and 'no valid defence' should be seen as constituent parts of an overall assessment of the
prospect of success of the underlying claim": Pointes, at para. 59.
53
The plaintiff is only "required to show that there is a basis in the record and the law — taking into account the stage of
the proceeding — to support a finding that the defences ... do not tend to weigh more in [the defendant's] favour." (emphasis
in original): Bent, at para. 103.
(b) What Constitutes "Grounds to Believe"
54 "Grounds to believe" means "something more than mere suspicion, but less than ... proof on the balance of probabilities":
Mugesera c. Canada (Ministre de la Citoyenneté & de l'Immigration), 2005 SCC 40, [2005] 2 S.C.R. 100 (S.C.C.), at para.
114; cited with approval in Pointes at para. 40.
55
Given the early stage of the proceeding, that damage assessment can be an ongoing process, and that such motions
are meant to weed out clearly defective claims, there is only a limited assessment of the evidence from the motion judge's
perspective: Pointes, para. 39. If the motion record raises serious credibility issues or inferences to be drawn from competing
primary facts, the motion judge must avoid taking a "deep dive" into the ultimate merits and instead, engage in a much more
limited analysis: 1704604 Ontario Ltd. v. Pointes Protection Association [2018 CarswellOnt 14179 (Ont. C.A.)], at para. 78.
56
"A determination that a defence 'could go either way' in the sense that a reasonable trier could accept it or reject it, is
a finding that a reasonable trier could reject the defence.": Bondfield Construction Company Limited v. The Globe and Mail
Inc., 2019 ONCA 166 (Ont. C.A.), at para. 15.
57 As Cavanagh J. so aptly put it: "Where a trier could reasonably conclude that the defendants did not conduct a sufficiently
diligent investigation... a trier could reasonably conclude that the defence of responsible communication would not succeed":
Hamlin v. Kavanagh, 2019 ONSC 5552 (Ont. S.C.J.), at para. 45.
(c) The Defence of Responsible Communication
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58
The defence of responsible communication will apply where the publication is on a matter of public interest, and the
publisher diligently tried to verify the allegation taking into account:
(a) the seriousness of the allegation;
(b) the public importance of the matter;
(c) the urgency of the matter;
(d) the status and reliability of the source;
(e) whether the plaintiff's side of the story was sought and accurately reported;
(f) whether the inclusion of the defamatory statement was justifiable;
(g) whether the defamatory statement's public interest lay in the fact that it was made rather than its truth ("reportage"); and
(h) any other relevant circumstances.
Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.), at para. 126.
59 Responsible efforts must be made to take reasonably diligent steps to validate the accuracy of the statements made: Casses
v. Canadian Broadcasting Corp., 2015 BCSC 2150 (B.C. S.C.), at paras. 498-530 and Grant, at para. 122.
(d) The Motion Judge's Analysis of the First Issue
60
The motion judge acknowledged that if Subway is able to establish that a trier of fact could reject the CBC's defence of
responsible communication, the case should not be dismissed: at para. 66.
61
He also acknowledged that his role was only to conduct a "limited merits analysis" to determine whether Subway
had demonstrated on a balance of probabilities that there are reasonable grounds to believe CBC has "no valid defence" of
responsible communication: at para. 70.
62
The motion judge held that Subway did not satisfy its onus to show there were grounds to believe CBC's defence of
responsible communication would succeed because:
(a) CBC chose Trent, an independent university laboratory;
(b) Trent ran multiple tests on the Subway products all of which found that Subway's chicken had substantially more plant
DNA than the others;
(c) CBC retained an outside expert in DNA testing who confirmed that Trent's laboratory methodology and results were
credible;
(d) CBC provided the results to Subway and asked them to respond. Subway had ample time to respond to the CBC before
the program was aired;
(e) Subway's only response was that its chicken was supplied by a third-party source and all chicken items are inspected
by the Canadian Food Inspection Agency, and meet or exceed their standards;
(f) A paraphrased version of Subway's response was included in the Marketplace Report;
(g) Subway declined to supply its own test data to the CBC;
(h) Subway refused to appear in the CBC broadcast on February 24, 2017; and
8

(i) After the program was aired, on March 1, 2017, the CBC posted an online, post-publication follow-up story entitled,
"Subway defends its chicken". The story included Subway's own test results. The article concedes that DNA testing is
"nuanced" and does not reveal percentages, and explains that Subway's own laboratory tests showed a 1% soy content
in the chicken products.
63

The motion judge therefore concluded that,
The CBC ... made significant efforts to inquire into the veracity of the tests they were reporting. On the state of the record,
I find it hard to conceive of a reasonable jury finding that CBC has no valid defense of responsible communication.

(e) Analysis and Conclusion of the First Issue: Whether there are Grounds to believe CBC has no valid defence
64
It is agreed that the claim has substantial merit. Moreover, CBC concedes that a high degree of diligence was required,
given the severity of the allegations and their likely impact on Subway: Reasons of the motion judge, para. 56.
65
The motion judge held that the CBC exercised due diligence before publishing the findings and that Subway did not
establish grounds to believe the CBC has no valid defence of responsible communication.
66
In so finding, the motion judge erred in law by applying a standard that was higher than the standard articulated by the
Supreme Court in its recent decisions.
67 In Bent at para. 103, the Supreme Court held that a plaintiff need only demonstrate "that there is a basis in the record and
the law — taking into account the stage of the proceeding — to support a finding that the defences [the defendant] put in play
do not tend to weigh more in [the defendant's] favour." (emphasis in original).
68
Subway demonstrated there is a basis in the record to support a finding that the defence of responsible communication
at this stage, does not tend to weigh more in CBC's favour. That evidence includes the following:
a) CBC knew that accreditation of a laboratory by the ISO is important, but declined to have an ISO-accredited
laboratory conduct the testing. The ISO certification confirms that a procedure has all the requirements for
standardization and quality assurance;
b) CBC knew Trent was not an ISO certified laboratory and that it had not done this type of testing before;
c) Dr. Robert Hanner, an expert retained by CBC, expressed concerns both before Trent started doing the testing
and after Trent delivered its preliminary analysis about whether Trent could determine the percentage of chicken in
a sample;
d) Subway disputed the results;
e) CBC did not initially report Subway's statement that "[o]ur chicken strips and oven roasted chicken contain 1%
or less of soy protein ... to help stabilize the texture and moisture" in its broadcast. That information was only
communicated in an article published by the CBC one week after the program was aired, on March 1;
f) CBC spoke to a confidential source from Grand River (Subway's supplier) regarding the composition of the chicken
products. That source did not corroborate the results of the Trent tests; and
g) There was no need to urgently disseminate the information to the public and the CBC could have delayed the
broadcast until the information could be verified.
69

The motion judge himself outlined some of these factors as "red flags" that are "potentially quite significant".
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70
Later in the legal proceeding, Dr. Rainer Schubbert, Subway's expert on DNA methods and food testing, testified that
there were serious flaws in the tests leading to inaccurate results.
71
Questions were raised about the reliability of the findings and the results. The CBC concedes that a high degree of due
diligence was required given the seriousness of the allegations. There was no urgency to the dissemination of the information.
Had more due diligence been conducted before its dissemination, the information could have been verified.
72 There is therefore a basis in the record to support a finding that the defence of responsible communication does not tend
to weigh more in CBC's favour at this stage of the proceeding.
73
For these reasons, I find the motion judge erred in law by applying a standard higher than the standard articulated in
the recent Supreme Court cases in Pointes and Bent.
74
Because Subway met the threshold in s. 137.1(4)(a) articulated in Pointes and Bent, the second issue must therefore be
addressed as, in order to allow the action to proceed, Subway must also succeed on the second issue.
(2) The Second Issue: Whether the Harm Likely Suffered by the Responding Party is Sufficiently Serious that the Public
Interest in Allowing the Proceeding to Continue Outweighs the Public Interest in Protecting that Expression
75 To satisfy the public interest factor at s. 137.1(4)(b) of the CJA, Subway must establish that "the harm likely to be or have
been suffered by [Subway] as a result of the [CBC's] expression is sufficiently serious that the public interest in permitting the
proceeding to continue outweighs the public interest in protecting that expression."
(a) The Positions of the Parties
76

Subway claims the motion judge,
(a) Did not appreciate the substantial harm suffered by Subway;
(b) Improperly weighed the extent of Subway's damages, by assessing the damages as though he were the trial judge;
(c) Considered the scope of Subway's losses not in terms of the estimates of damages but only in the context of Subway's
overall business; and
(d) Failed to consider that this case does not bear the four hallmarks of a SLAPP suit including evidence of a history of
attempts to silence critics, financial power imbalance, a punitive purpose, and minimal damages suffered: Platnick v. Bent,
2018 ONCA 687, 426 D.L.R. (4th) 60 (Ont. C.A.), aff'd 2020 SCC 23 (S.C.C.), at para. 98.

77
Subway contends it suffered significant loss of reputation, lost sales and legal fees and its objective was simply to seek
redress for those losses resulting from allegedly false reporting. Subway submits it has no history of using litigation to silence
its critics, and there is no significant financial or power imbalance between Subway and the CBC.
78
The CBC questions the extent of the harm suffered, notes Subway's extensive resources, and contends that Subway
"brought its substantial financial clout to bear on pursuing a damage claim that is out of all proportion to its realistic losses,
with the aim of silencing its critics such as CBC": motion judge's Reasons, at para. 91.
79 CBC takes the position that, "The disconnect between the amount claimed and Subway's internal assessment constitutes
another hallmark of a SLAPP."
(b) The Objectives of s. 137.1(4)(b): Weighing the Public Interest
80 Section 137.1(4)(b) is the core of the s. 137.1 analysis. The stated objective is to quickly identify and deal with strategic
lawsuits, and ensure abusive litigation is stopped but legitimate action can continue: Pointes, at paras. 61-62.
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81
Summary procedures such as this, are intended to avoid the need for a trial where it is clearly unnecessary to achieve a
fair result. They are not meant to duplicate a trial at the outset of the proceeding.
82 They allow motion judges to "assess how allowing individuals or organizations to vindicate their rights through a lawsuit
— a fundamental value in its own right in a democracy — affects, in turn, freedom of expression and its corresponding influence
on public discourse and participation in a pluralistic democracy":Pointes, at para. 81 and Bent, at para. 139.
(c) Assessing the Harm Suffered
83
In assessing the harm likely to be suffered by a plaintiff, both monetary and non-monetary harm are relevant: Pointes,
at para. 69.
84
The court in Pointes cited with approval the words of then Attorney General of Ontario, Madeleine Meilleur, in
discussions preceding the enactment of the legislation that "reputation is one of the most valuable assets a person or a business
can possess" (Legislative Assembly of Ontario (2014), at p. 1971).
85 Neither reputational harm nor monetary harm is more important than the other. Nor is harm synonymous with the damages
alleged. The text of the provision does not depend on a particular kind of harm, but expressly refers only to harm in general:
Pointes, at paras. 11-13.
86
A plaintiff must simply "provide evidence for the motion judge to draw an inference of likelihood in respect of the
existence of the harm and the relevant causal link": Pointes, at para. 71.
(d) Assessing the Public Interest
87 In weighing the public interest in allowing a proceeding to continue, certain factors may be relevant, including a history of
attempts to silence critics, financial power imbalance, punitive purpose, and minimal damages suffered. The potential chilling
effect on future expression and the defendant's history of advocacy in the public interest may also be relevant: Pointes, at paras.
79 and 80.
(e) The Motion Judge's Decision
88
The motions judge noted that, "CBC's estimate of the audience for the CBC's Marketplace Report is in the range of
858,000 viewers." The CBC story was also reported in publications such as USA Today, New York Post, Breitbart News, and
Perez Hilton.
89
Afterwards, the chicken content of Subway's sandwiches became a frequent pop culture reference, apparently complete
with a joke about the issue on the popular American television show, Saturday Night Live.
90
Subway's expert estimated financial losses due to lost sales in the United States to be in the range of $52.3 million, in
Canada in the range of $1.5 million, and Subway claims legal costs of dealing with the fallout are in the range of $500,000.
91

The motion judge accepted that the controversy became well known.

92
The motion judge noted however that CBC's scepticism that a Canadian broadcast and publication would have such an
impact in the United States, was bolstered by transcripts of conference calls between Subway and its franchisees. CBC claims
they disclose that Subway concluded the broadcast and online publication had some small impact on sales in Canada, but that bad
weather was the primary factor affecting Canadian sales post-Marketplace Report. In the United States, a much bigger market,
it did not appear to the Subway representatives on that calls that the Marketplace Report had any noticeable impact on sales.
93
Moreover, he held that "I cannot dismiss the [CBC]'s explanation out of hand" that "Subway is using litigation as an
intimidation tactic to chill any further consumer reports or investigations...": at para. 94. The motion judge concluded at paras.
95 and 98, that in assessing the public interest in protecting the expression, the interest,
11

[T]ouches on food product ingredients and truth in labelling food products, which is a consumer protection issue of the
highest order. ... Under the circumstances, I find that these public purposes are fulfilled by dismissing the action as against
CBC. They outweigh any potential impact that this may have on the private interest of Subway.
(f) Analysis of the Motion Judge's Assessment of the Public Interest
94

A motion judge's determination on this branch is entitled to deference.

95 With this in mind, the question is whether the motions judge erred in law in the manner in which he considered the harm
Subway likely suffered, and in his approach to weighing the public interest. I find that he did.
96

The motion judge failed to appreciate Subway's:
(a) reputational harm;
(b) the likelihood of serious financial harm; and
(c) that this proceeding does not bear the indicia of a SLAPP suit.

97 The broad dissemination of defamatory statements that Subway's chicken products are only half chicken in both Canada
and the United States, assuming those statements are false, is evidence from which one can infer that Subway likely suffered
significant reputational harm.
98 Moreover, while some Subway representatives may have told franchisees that Subway's financial losses were smaller than
the losses subsequently calculated by Subway's expert, the disconnect between that evidence was not a matter to be determined
on this type of motion. It was sufficient that there was some expert evidence that supported an inference that Subway may have
suffered serious financial losses.
99
At this early stage of this proceeding, there is evidence of significant reputational and financial harm. As Doherty J.A.
said in this court's decision in Pointes at para. 78, "If the motion record raises serious questions about the credibility of affiants
and the inferences to be drawn from competing primary facts, the motion judge must avoid taking a 'deep dive' into the ultimate
merits of the claim under the guise of the much more limited merits analysis required by s. 137.1(4)(a)."
100
The inference of a likelihood of significant harm should not be discounted by the fact that Subway is a large enterprise
absent evidence that the proceeding was commenced for an ulterior and improper purpose.
101 The fact that the alleged losses at this stage while substantial, are considerably less than pleaded, does not mean they are
not substantial. In any event, the expert assessment of damages to date may not represent all losses as of the date of trial and
the amount pleaded represents the maximum allowable amount that could be awarded by the ultimate trier of fact.
102 Although the motion judge held he could not "dismiss out of hand" the possibility that this was a SLAPP suit, the decisions
of the Supreme Court in Bent and Pointes hold that the s. 137.1(4)(b) stage involves a public interest weighing exercise and not
simply an inquiry into the hallmarks of a SLAPP: Pointes, at paras. 79-81; Bent, at para. 171. Whether a party is attempting to
vindictively or strategically silence another party or is attempting to legitimately recover for harm arising from a defamatory
statement may form part of the public interest weighing inquiry: Bent, at para. 171. Here, there is no evidence of ulterior motive,
abuse of power or other improper purpose.
103 Allowing this action to proceed to a determination on the merits gives appropriate weight to the public interest in seeing
harm arising from defamatory statements remedied and the public interest in protecting the type of expression in which CBC
engaged. At the heart of the action is CBC's ability to rely on the defence of responsible communication. The continuation of
the action should not deter others from expression, but should deter others from making remarks without first taking reasonable
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steps to substantiate the veracity of those remarks particularly where, as in this case, there is no urgency to the dissemination
of that information: Bent, at para. 167.
104 For these reasons, I find the motion judge erred in law by engaging in an assessment of damages as though he were the
trial judge, in failing to appreciate that damage assessment may be an ongoing process, and in failing to appropriately weigh
the public interest.
105
At this stage of the proceeding, the public interest in allowing the action to be determined on the merits outweighs the
public interest in protecting this expression from being adjudicated.
(3) The Third Issue: Appeal of the Cost Award
106
Subway submits that, in the event that the judgement is not set aside, leave should be granted to appeal the Costs
Award. Subway claims the award was excessive and did not take into account the fact that the motion judge found the claim
had substantial merit. Subway claims the appropriate award should have been $250,000.
107
Leave to appeal is unnecessary as Subway was successful on this appeal, with the result that CBC's motion to dismiss
the action against it is dismissed. Accordingly, the motion judge's costs order in favour of CBC must also be set aside.
108
Section 137.1(8) provides that the presumptive rule is that a failed motion to dismiss attracts no costs order, unless
the judge considers such an order to be appropriate. As the action will now proceed, it is not appropriate to order costs of the
motion below.
G. CONCLUSION
109
For the above reasons, I would allow the appeal and allow the action to continue as against the CBC and its named
employees.
110
Subway is entitled to partial indemnity costs of this appeal. If the parties are unable to agree on the quantum of costs
of this appeal, they are to make brief written submissions of no more than three pages, also within ten days of the release of
this decision.
David Brown J.A.:
I agree.
B. Zarnett J.A.:
I agree.
Appeal allowed.
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S.A.Q. Akhtar J.:
I. Background and Overview
The Factual Backdrop
1

The defendants bring a motion to strike out the plaintiffs' claim as disclosing no reasonable cause of action.

2
All parties to this motion are companies involved in the investment industry. The Catalyst Capital Group ("Catalyst")
and West Face Capital Inc. ("West Face") compete for control and influence in the "special situations for control investment
industry": a field of investments in distressed and undervalued Canadian companies. Veritas, on the other hand, is an equity
research company located in Toronto which prepares and publishes investment research reports distributed to subscribers.
Callidus Capital Corporation ("Callidus") is a publicly traded asset-based lender providing finance to companies unable to
access more traditional methods of money lending. Prior to April 2014, it was wholly owned by Catalyst but was the subject
of an initial public offering that made forty percent of its shares available to the public.
3
The litigation and bad blood between the West Face and Catalyst began in June 2014, when West Face hired a
Catalyst employee, Brandon Moyes, to work at its company. Catalyst subsequently commenced litigation alleging the misuse
of confidential information communicated by Moyes to West Face and were successful in seeking injunctive relief against West
Face, which resulted in Moyes' employment with West Face being suspended pending the outcome of its legal action. The same
court authorised an Independent Supervising Solicitor to review forensic images kept on Moyes' electronic devices. A series
of other injunctive remedies sought by Catalyst were denied.
4
These proceedings appeared to light the touch paper for the action that forms the subject matter of this motion. Catalyst's
alleges that West Face commenced a "short-selling strategy" against Callidus. The process of "short-selling" involves the sale
of stock of a particular company in the hope that its price depreciates. That same stock is subsequently repurchased at the lower
price resulting in a net profit. One of the potential pitfalls of this scheme occurs when the stock price appreciates as repurchasing
the stock in those circumstances leads to the seller buying back at a loss.
The Catalyst Allegations

1

5 Catalyst alleges West Face began its short-selling strategy without conducting the proper research to guard against the losscreating scenario. Instead, on or about 17 December 2014, at a meeting between West Face and Veritas representatives, Greg
Boland, West Face's CEO, disclosed details of an unfavourable report that West Face had prepared regarding Callidus ("the
West Face Report"). Revealing West Face's short-selling strategy, Boland "arranged" for the report to be shared with Veritas
so that Veritas would produce a second report equally unfavourable to Callidus ("the Veritas Report"). The ultimate goal was
that publication of the Veritas Report would cause a massive sale of Callidus shares, driving down their price so that West Face
could buy back the stock at a reduced price.
6
Catalyst submits that the adverse nature of the Veritas Report was based on falsehoods and that West Face and Veritas
acted in a conspiratorial fashion to deceive Callidus's shareholders. According to Catalyst, the Veritas Report was distributed
to its existing subscribers whereas West Face Report ended up in the hands of unknown third parties.
7

Catalyst's action against the defendants rests on three foundations:
(1) West Face and Veritas made false and defamatory statements about Callidus in the West Face and Veritas Reports, the
totality of which was designed to cause shareholders to sell Callidus stock;
(2) West Face and Veritas committed the tort of intentional interference with economic relations in publishing the report;
and
(3) West Face and Veritas conspired to publish defamatory statements about Callidus.

The Position of the Parties
8
West Face and Veritas move to strike out the pleadings in Catalyst's Statement of Claim. West Face seeks to do so in its
entirety whilst Veritas brings its motion only in respect of the actions relating to intentional interference with economic interest
("the intentional interference claim") and conspiracy to defame.
9
West Face argues that there is no reasonable cause of action in any of the three claims made by Catalyst. With respect to
the allegations of defamation, West Face submits there is insufficient detail of the publication of the West Face Report to found
an action for defamation and therefore those pleadings must be struck. Whilst Veritas accepts, at this stage, that the defamation
claim with respect to the Veritas Report is properly pleaded, it joins West Face in its position that the remaining claims are
simply "dressed up" versions of the same defamation claim. Both defendants argue that there is no basis for the intentional
interference claim and the duplicative effect of the conspiracy claim falls foul of the common law "merger" doctrine. That being
the case, neither can survive the test for striking out.
10 Catalyst argues the claim is properly pleaded. It points to sections of the pleadings which clearly demonstrate that the West
Face Report was published both to Veritas and third parties by West Face. Catalyst also claims that the intentional interference
claim satisfies the test laid out in recent case law and that the doctrine of merger does not apply at the pleadings stage.
The Test for Striking Out Pleadings
11

Rule 21.01(1)(b) of the Rules of Civil Procedure, O. Reg. 193/15, provides as follows:
(1) A party may move before a judge,
(b) to strike out a pleading on the ground that it discloses no reasonable cause of action or defence,
and the judge may make an order or grant judgment accordingly.

12
No evidence is admissible on this type of motion and, for the purposes of the hearing, the motions judge is to assume
all of the facts contained within the Statement of Claim are true. The test, agreed upon by both parties in these proceedings,

2

is whether it is plain and obvious that the Statement of Claim discloses no reasonable cause of action: see Odhavji Estate v.
Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263 (S.C.C.).
13 On a motion to strike out a pleading, the court must read the impugned pleading in a generous manner so as not to unfairly
deny a plaintiff the benefit of a pleading in an action. The test for striking out pleadings was summarized by McLachlin C.J.
in Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45 (S.C.C.). A pleading will only be struck out if it
has no reasonable chance of success. However, care must be taken when using the striking-out power. A court must respect the
fact that a claim may involve new or novel issues. As the court in Imperial Tobacco observed, the legal landscape is constantly
changing and a claim that might have had little hope of success in years past may triumph today. It should also be noted that a
motion to strike should not become the battleground for novel and complex issues to be decided prematurely: see PDC 3 Ltd.
Partnership v. Bregman+Hamann Architects (2001), 52 O.R. (3d) 533 (Ont. C.A.).
II. Should the Defamation Pleadings be Struck Out?
The Requirement for Specificity in Defamation Proceedings
14
There is no doubt that in the context of pleadings, defamation occupies a somewhat unique position: the law stipulates
a degree of specificity in any allegation of defamatory statements.
15
This principle was re-stated by the Court of Appeal for Ontario in Lysko v. Braley (2006), 79 O.R. (3d) 721 (Ont. C.A.),
where Rosenberg J.A. explained, at para. 91:
Both courts and leading authors on the law of defamation repeatedly state that pleadings in defamation cases are more
important than in any other class of actions. The statement of claim must contain a concise statement of the material facts.
A summary of the necessary material facts to allege a complete cause of action for defamation is found in Patrick Milmo
and W.V.H. Rogers, ed., Gatley on Libel and Slander, 10th ed. (London: Sweet & Maxwell, 2003) at p. 806:
These facts are the publication by the defendant, the words published, that they were published of the claimant, (where
necessary) the facts relied on as causing them to be understood as defamatory or as referring to the claimant and
knowledge of these facts by those to whom the words were published, and, where the words are slander not actionable
per se, any additional facts making them actionable, such as that they were calculated to disparage the plaintiff in an
office held by him or that they have caused special damage.
16 The most obvious concern in vague pleadings regarding defamation is the inability of a defendant to properly respond to
the allegation: see for example Metz v. Tremblay-Hall [2006 CarswellOnt 6333 (Ont. S.C.J.)], 2006 CanLII 34443.
17
The courts have, however, shown some flexibility in permitting defamation actions to proceed despite an absence of
specificity. In Magnotta Winery Ltd. v. Ziraldo (1995), 25 O.R. (3d) 575 (Ont. Gen. Div.), Lane J. accepted that a party may
be unaware of the precise words published to another but is able to provide details of the date and time of the publication in
addition to the identity of the recipients. In coming to this conclusion, Lane J. set out four criteria to be met:
(1) The plaintiffs have pleaded all of the particulars available with the exercise of reasonable diligence;
(2) The proceeding is being undertaken in good faith and is not a "fishing expedition" i.e. something that would mandate
the pleading of a "coherent body of fact" such as time, place, speaker and audience;
(3) The "coherent body of fact" demonstrates not only a defamatory utterance but one that contains material which defines
the character of and concerns the plaintiff; and
(4) The exact words are not within the plaintiff's knowledge but are known to the defendant and will become available to
be pleaded by discovery of the defendant or production of a document or by other defined means.
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18
An example of the Magnotta Winery approach is to be found in Disruptive Strategies Inc. v. WorkOnce Wireless Corp.
[2007 CarswellOnt 2474 (Ont. S.C.J.)], 2007 CanLII 13704, where Patillo J. found that the pleadings did not contain a coherent
body of fact because the time frame alleged in that case was too broad and there was insufficient detail in relation to the identity
of the speaker of the words or to whom they were spoken.
Does the Statement of Claim Contain a "Coherent Body of Fact"?
19 West Face takes aim at the pleadings, contained in paras. 21-25 of Catalyst's Statement of Claim, submitting that they are
deficient in (a) identifying the parties to whom the defamatory statements were made, and (b) whether the alleged defamatory
statements were ever published. West Face reserves particular ire for the allegation contained in para. 25 of the Statement of
Claim which alleges that the West Face Report was distributed to unnamed third parties. West Face claims that Catalyst is
simply conducting a fishing expedition to attempt to gain access to its reports through the mechanism of a defamation action.
20
I reject West Face's argument that Catalyst's Statement of Claim does not disclose a coherent body of fact to establish
a claim for defamation. Paragraphs 21-24 outline Catalyst's allegations that on 17 December 2014, members of West Face's
management met with Veritas and "arranged for West Face to share its report" with Veritas to facilitate production of the Veritas
Report. The disclosure of the West Fact Report to Veritas thus identifies both the recipients and the publication of the alleged
defamation. Paragraph 27 sets out West Face's allegations of the defamatory content of the report. Reading these paragraphs
together, I conclude that Catalyst has satisfied the Magnotta Winery criteria of detailing a coherent body of fact with respect
to paras. 21-24 of their Statement of Claim.
The Allegations of Third Party Publication
21

Paragraph 25 of the Statement of Claim, however, requires a different analysis. It reads as follows:
Beginning in November 2014, and continuing to March 2015, on specific dates known only to West Face, West Face
distributed a report impugning Callidus and Catalyst to market participants (the "West Face Report"). The West Face Report
was distributed to third parties, the identities of which are known to West Face.

22
In para. 43 of their factum on this motion, Catalyst concede that their claim contains all of the particulars known to
them. The difficulty, of course, is that there are no details of when and to whom the alleged defamation was published. Catalyst
relies upon a different principle to justify para. 25: that unnamed third parties can be treated as an extension to a named party.
Support for this argument can be found in Raymond E. Brown, The Law of Defamation in Canada, 2nd ed., Vol. 3 (Scarborough:
Carswell, loose leaf), at para. 7.4, which reads:
The defamatory material may be published indirectly through the action of some intermediary for whose publication a
defendant may be held to share responsibility. This may be because the defendant authorized, incited or encouraged another
to publish it, or because he or she had authority to forbid it but permitted it, or had authority to remove an offending
publication but allowed it to remain. For example, a defendant may be liable for the publication of a defamatory statement
by another where he has some control over the machinery that produces it, or the place where it originated, or some
responsibility for the persons publishing it.
23
Catalyst argues that the case at bar is on all fours with Guergis v. Novak, 2013 ONCA 449, 116 O.R. (3d) 280 (Ont.
C.A.), where the court found that once the plaintiff had established a prima facie case against a named person, there was a
right to plead defamation allegations against unnamed third persons. See also: Gaur v. Datta, 2015 ONCA 151 (Ont. C.A.),
and Dionisio v. El Popular, [2007] O.J. No. 4792 (Ont. S.C.J.), as cases that recite the principle. Thus, argues Catalyst, once
it establishes a prima facie case that West Face published defamatory statements to Veritas, it is entitled to plead West Face's
liability in publishing to unnamed third parties.
24 The concern arising out of the vagueness of the defamation pleadings in the case at bar is not simply that West Face does
not know the case that it has to meet. There is the additional potential that a procedural quagmire might follow at the discovery
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stage where the plaintiff will question witnesses on an unacceptably broad basis, riding on the horse that it requires information
to support those vague pleadings. In William E. Robb Enterprises Inc. v. ATI Technologies Inc. [2006 CarswellOnt 7452 (Ont.
S.C.J.)], 2006 CanLII 39466, Wilton-Siegel J. dealt with a case of defamation by employees of ATI, who was alleged to be
vicariously liable. The pleadings contained no dates or names of persons to whom the alleged defamation was communicated as
the plaintiffs did not have that information, having obtained news of the defamation from third parties. Wilton-Siegel J. found
the Statement of Claim to be fatally deficient and explained at, para. 18, the reasons for his findings:
It is necessary to identify the third parties and the other ATI representatives to whom it is alleged that the statements
were made. In the absence of such pleadings, the respondents have failed to set out a pleading that addresses the essential
elements of defamation and therefore have failed to set out a reasonable cause of action. They have instead set out a
pleading that will inevitably lead to a "fishing expedition" to determine if there is any valid claim that may be asserted.
25
Whilst it is accepted that the old rule of specifically pleading the defamatory words has been relaxed, it is not open to a
party to make allegations of defamation based on rumour, hearsay or information from third parties which cannot be confirmed
in an evidentiary manner. Put simply, if a party, at the pleading stage, does not possess the knowledge to clearly articulate an
allegation of defamation, it should not make it: see Metz, at para. 10. It is impermissible for a plaintiff to use their pleadings to
search for the source of their cause of action at the discovery stage: see Dionisio, at para. 5.
26
I find that Catalyst to be in that very position. By its own admission, it has no knowledge of the identities of the third
parties that were the recipients of the West Face Report. As para. 25 of its Statement of Claim declares: the identities of the
third parties are known only to West Face. Catalyst cannot provide the "who, what and when" details of the alleged defamation
and, as a result, fails to satisfy the necessity of pleading a coherent body of fact.
27

I would also add that Guergis does not assist Catalyst in its argument. There the court, emphasised, at para. 52, that:
The right to plead that a defamatory statement was made to certain unnamed persons is restricted to the case where a
plaintiff has made out a prima facie case that the statement was made to a named person and has produced uncontradicted
evidence of publication to other persons.
[Emphasis added, citation omitted].

28 Since Catalyst is unaware of the details of publication to any of the unnamed third parties, it is unable to produce any, let
alone uncontradicted, evidence of publication, as stipulated in Guergis. Absent that evidence, Catalyst cannot group defendants
together without clarifying what they actually said and did or hope that some liability might end up attaching to one or more of
them: see Hyperscon Inc. v. IPEX Inc. [2007 CarswellOnt 2046 (Ont. S.C.J.)], 2007 CanLII 11316.
29
For the above reasons I find that para. 25 of Catalyst's Statement of Claim fails to disclose a reasonable cause of action
and must be struck out. Further, I decline to grant leave to amend the pleadings as Catalyst themselves concede that they have
no knowledge of any further particulars that could be provided to form the foundation for a proper claim.
III. Should the Pleading of Intentional Interference with Economic Relations be Struck?
The Test for Intentional Interference with Economic Relations
30 The tort of intentional interference with economic relations is not commonly pleaded in the civil courts. In Bram Enterprises
Ltd. v. A.I. Enterprises Ltd., 2014 SCC 12, [2014] 1 S.C.R. 177 (S.C.C.), Cromwell J. described it as a long standing tort
surrounded by uncertainty and requiring clarification. A claim of intentional interference is founded on the following principles:
(1) The situational background involves three party situations;
(2) The defendant commits an unlawful act against a third party, i.e. an act that would be actionable by a third party or
would be actionable if they had suffered loss as a result of it; and

5

(3) The act committed intentionally causes harm to the plaintiff.
The Competing Arguments
31
Veritas and West Face contest the pleadings with respect to this allegation on the basis that it is simply a derivative of
the defamation claim pleaded on the same facts. They allege that Catalyst is "dressing up" its defamation allegations to gain a
tactical advantage by eliminating potential defences available in a defamation action.
32 Catalyst insists that although there is a factual overlap between the allegations of defamation and intentional interference
with economic relations, the two claims are founded on separate and independent wrongdoings. The defamation claim targets the
defendants' actions in deprecating their reputation in the eyes of a reasonable person, whereas the intentional interference action
is directed towards a different wrong: the publication of misleading facts to induce investors in Callidus to sell their shares.
The "Directly Actionable" Test
33 There is no bar preventing a claimant from claiming defamation alongside additional torts: see Bella v. Young, 2006 SCC
3, [2006] 1 S.C.R. 108 (S.C.C.). The defendants, however, place great emphasis on the Court of Appeal decision in AlleslevKrofchak v. Valcom Ltd., 2010 ONCA 557, 322 D.L.R. (4th) 193 (Ont. C.A.), which decided that, for intentional interference
with economic relations to be properly pleaded, "the unlawful act" could not be actionable directly by the plaintiff. AlleslevKrofchak also involved pleaded allegations of defamation, the substance of which formed the basis for the claim of intentional
interference with economic relations. The court found that since all of the defamation claims were directly actionable by the
plaintiff under the tort of defamation, she was prohibited from pursuing the tort of intentional interference with economic
relations. The defendants submit that Catalyst is in exactly the same position.
34 The Alleslev-Krofchak principle was followed in cases such as Avalon Rare Metals Inc. v. Hykawy, 2011 ONSC 5569 (Ont.
S.C.J.), where the court struck out pleadings alleging intentional interference with economic relations because those pleadings'
factual foundation was the same as the plaintiff's pleaded claim for defamation. Roberts J. held, at para. 36, that, "As those acts
are directly actionable by the plaintiff and indeed form part of the plaintiff's Amended Statement of Claim as its defamation
claim, all of the elements of the tort of intentional interference with economic relations cannot be satisfied." Similarly, in
Carbone v. DeGroote, 2014 ONSC 6146 (Ont. S.C.J.), Firestone J., following Alleslev-Krofchak and Avalon Rare Materials,
found that defamatory statements could not form the basis of an intentional interference with economic relations action.
35
The defendant's submissions therefore carry some considerable force. However, in AI Enterprises, Cromwell J., writing
for a unanimous court, took a different view. Reviewing Alleslev-Krofchak and other similarly decided cases, Cromwell J.
concluded that the "unlawful means tort" was not limited to situations where a defendant's action is not otherwise actionable
by the plaintiff. At paras. 77 and 78, he set out the law in the following way:
The appellants urge us to hold that the unlawful means tort, because it has a gap-filling function, should only be available
where the defendant's conduct does not provide the plaintiff with any other cause of action against the defendant. This was
the view of the Court of Appeal in this case and this view has also been adopted by the Ontario Court of Appeal and followed
by other Canadian courts. For example, in Correia, the unlawful means alleged by the plaintiff were directly actionable
in negligence against one of the defendants and in Alleslev-Krofchak, the unlawful means were directly actionable in
defamation and for this reason, the plaintiffs' claims for causing loss by unlawful means failed. [Citations omitted.]
On this view, the tort exists "to fill a gap where no action could otherwise be brought for intentional conduct that caused
harm through the instrumentality of a third party": Correia, at para. 107. The question is whether we should accept this
limitation on the scope of the unlawful means tort. My view is that, for several reasons, we should not.
This limitation seems to me to be wrong in principle. The gist of the tort is the targeting of the plaintiff by the defendant
through the instrumentality of unlawful acts against a third party. It is that conduct by the defendant which gives rise to
liability quite apart from conduct that may be otherwise actionable by the plaintiff. Moreover, general principles of tort
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liability accept concurrent liability and overlapping causes of action for distinct wrongs suffered by the plaintiff in respect
of the same incident: see, e.g., Central Trust Co. v. Rafuse, [1986] 2 S.C.R. 147. Finally, and as I explained earlier, this
limitation is premised on an unduly narrow understanding of the "gap-filling" function of the tort. A gap need not be a void.
36 In light of these comments, I can only conclude that the "directly actionable" principle approved of in Alleslev-Krofchak
has been overruled. As a consequence, the plaintiffs are not precluded from advancing both the defamation and the intentional
interference claims.
Is Intentional Interference Properly Pleaded?
37 The defendants' alternative argument is that the Statement of Claim does not disclose a reasonable cause of action because
it fails to provide any allegations of conduct which give rise to a cause of action by the third party or would give rise to a cause
of action if the third party has suffered a loss because of its conduct. The entire claim, argues the defendants, is simply a repleading of the defamation allegations and should be struck.
38
I disagree. Whilst defamation forms a substantial part of the intentional interference action, it is not the entire basis for
the claim. The allegations of defamation concern conduct that directly targets the plaintiff by diminishing its reputation. The
intentional interference claim, by contrast, focusses on third parties, i.e. the shareholders who, it is alleged, were deliberately
misled by the defendants' publications and, as a result, were induced into selling their shares as a result of the deception.
Ultimately, the defendants' conduct as pleaded is an actionable wrong committed against the shareholders.
39
The essential elements contained in AI Enterprises are satisfied in the pleadings: there are three parties involved, the
unlawful act was committed against the shareholders who could potentially sue if they suffered loss as a result, and that act was
committed with the intention of lowering Callidus's share price thereby causing harm to the plaintiff.
40

Accordingly, the defendants' motion to strike out the intentional interference claim is dismissed.

IV. Should the Conspiracy Claim be Struck Out?
The Merger Doctrine
41 The defendants argue that the pleading of conspiracy be struck out on the basis that it breaches the doctrine of merger as
explained by Lord Denning in Ward v. Lewis (1954), [1955] 1 W.L.R. 9 (Eng. C.A.), at p. 11:
It is important to remember (and we had a case only last week on this point) that when a tort has been committed by two
or more persons an allegation of a prior conspiracy to commit the tort adds nothing. The prior agreement merges in the
tort. A party is not allowed to gain an added advantage by charging conspiracy when the agreement has become merged
in the tort.... When the court sees attempts of that kind being made, it will discourage them by striking out the allegation
of conspiracy, on the simple ground that the conspiracy adds nothing when the tort has in fact been committed.
42
The operation of the merger doctrine can be seen in cases such as Waters v. Michie, 2011 BCCA 364, 309 B.C.A.C. 305
(B.C. C.A.); Perth Insurance Co. v. Osler Rehabilitation Centre Inc., 2013 ONSC 7033 (Ont. S.C.J.); and Allstate Insurance
Co. of Canada v. Fairview Assessment Centre Inc., 2013 ONSC 5446 (Ont. S.C.J.). Striking out conspiracy pleadings on the
basis that they add nothing when the substance of the tort is alleged to have been committed is well-rooted in the Canadian
jurisprudence.
43 In recent years, however, the doctrine has been the subject of some criticism. That criticism is borne out of the comments
of Wilson J. in Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.), on the difficulty in determining whether an allegation of
conspiracy "merged" with other tortious acts alleged at the pleadings stage. Wilson J. observed that it was premature, in a motion
to strike, to decide that a nominate tort would be successful, thereby rendering the additional tort of conspiracy as redundant.
Her solution, set out at p. 991-2, was to leave matters in the hands of the trial judge:
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It seems to me totally inappropriate on a motion to strike out a statement of claim to get into the question whether the
plaintiff's allegations concerning other nominate torts will be successful. This a matter that should be considered at trial
where evidence with respect to the other torts can be led and where a fully informed decision about the applicability of the
tort of conspiracy can be made in light of that evidence and the submissions of counsel. If the plaintiff is successful with
respect to the other nominate torts, then the trial judge can consider the defendants' arguments about the unavailability
of the tort of conspiracy. If the plaintiff is unsuccessful with respect to the other nominate torts, then the trial judge can
consider whether he might still succeed in conspiracy. Regardless of the outcome, it seems to me inappropriate at this stage
in the proceedings to reach a conclusion about the validity of the defendants' claims about merger. I believe that this matter
is also properly left for the consideration of the trial judge.
44 These remarks formed the basis of Perrell J.'s conclusion in Jevco Insurance Co. v. Pacific Assessment Centre Inc., 2014
ONSC 2244, 120 O.R. (3d) 43 (Ont. S.C.J.), that the merger doctrine no longer has any value when deciding the propriety of
pleadings. After deciding that it was time to "jettison the merger principle" in the law of pleading, Perrell J. added, at paras.
80-83:
The above is enough to decide that the principle of merger does not apply to the case at bar. However, I will go further and
say that it is time to eulogize the passing of the merger principle as a basis to challenge a pleading.
I would argue that Hunt v. Carey Canada Inc. did put an end to the merger principle at the pleadings stage of an action
leaving intact the need to plead special damages to determine the scope of the tort of conspiracy.
The merger principle can still apply at trial. That use of the merger principle would make sense and would occur naturally
at trial. Lord Denning did not explain how redundancy by itself would justify striking out a cause of action without
adjudication on its merits, and it is odd that he would think so, given that he was one of the champions of concurrent
liability in tort and in contract.
There is something to the idea that a cause of action merges into a judgment, which, of course, can only occur when there
is a judgment, but it is odd to apply merger before judgment, which I think is a point that Justice Wilson was making in
Hunt v. Carey Canada Inc., supra.
45
There is much force in Perrell J.'s observations about the use and efficacy of the merger doctrine in a motion to strike
pleadings. The abolition of the rule at this stage would not, as was observed in both Hunt and Jevco, prevent a party from arguing
the merger doctrine at trial. At that point in the proceedings, a judge would be in full possession of the factual background,
evidence and argument and, accordingly, would be far better situated to determine whether the conspiracy claim was redundant
in the context of the entire action. I agree with Perrell J. that Hunt v. T & N plc signalled the end of the merger doctrine at
the pleadings enquiry.
46 In the circumstances of this case, no judicial economy is achieved by striking this part of the claim. The evidence relating
to both the conspiracy and the other nominate torts may well be the same, in which case the presiding judge may well take the
view that the conspiracy claim is redundant. On the other hand, if the conspiracy charge requires additional evidence causing
further time to be consumed, that might be an indication that the claim is not subsumed into the nominate torts. Dismissing the
defendants' motion to strike the conspiracy pleading in this motion leaves the same avenue open to them at trial. 1
V. Conclusion and Costs
47

For the above reasons, the following order is made:
1. The motion to strike out para. 25 of Catalyst's Statement of Claim is granted as it discloses no reasonable cause of action;
2. The motion to strike out the remainder of Catalyst's Statement of Claim is dismissed.
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48 With respect to costs, this is an unusual case. There were several legitimate arguments that required resolution and, in the
result, there was a division of success between the parties. As a result, I find that this is one of the rare cases in which a costs
order would not be appropriate. Accordingly, no order for costs is made.
Motion granted in part.
Footnotes
1

Following the release of these reasons to counsel, I was made aware of the fact that Perrell J.'s decision in Jevco had been upheld
by the Superior Court of Justice (Divisional Court): see Jevco Insurance Co. v. Pacific Assessment Centre Inc., 2015 ONSC 7751
(Ont. Div. Ct.).
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OVERVIEW
1 The parties are all players in a highly-sophisticated field of the venture capital industry involving investments in distressed
and undervalued Canadian companies. This action arises out of what the appellants allege was a wrongful and harmful "short
selling" strategy conducted in concert by the respondents. Although the action is based on allegations of civil conspiracy and
the tort of intentional interference with economic relations as well, the issue on this appeal concerns the plaintiffs' included
claim in defamation.
2
The appellants seek to set aside the order of Akhtar J. striking out a single paragraph in their Statement of Claim as
disclosing no cause of action because it alleged publication of the defamatory statements by one of the respondents to unnamed
third parties at unspecified times. They say the trial judge erred in this respect for a number of reasons, but primarily because
they had already established a prima facie case of defamation by alleging publication to certain named persons (representatives
of the other defendant) at a specified time and place. They submit that, in such circumstances, the failure to name all of the
persons to whom publication was made and/or all the times and places of publication — when these particulars are unknown
to them but known to the defendant — is not automatically fatal to a defamation claim.
3

They also appeal from the motion judge's decision to make no order as to costs.

4 The respondent, West Face Capital Inc., argues that the appellants seek to lower the bar for pleading to defamation so low
as to provide no bar at all. Indeed — in the words of its factum — to leave the impugned paragraph in the Statement of Claim
"would transform the action from one focussed narrowly on West Face's interaction with Veritas into an almost limitless Royal
Commission of Inquiry into everything West Face has ever done, said or thought in respect of Callidus."
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5
In spite of this ringing admonition, however, I agree with the appellants in the circumstances of this case. For the reasons
that follow, I would allow the appeal.
FACTUAL BACKGROUND
6
The appellant, The Catalyst Capital Group Inc., and the respondent, West Face Capital Inc., compete in a sector of the
investment industry involving control over distressed and undervalued Canadian companies. The appellant, Callidus Capital
Corporation, is a publicly traded asset-backed lender that finances companies unable to access traditional lending facilities.
Callidus was wholly owned by Catalyst prior to an Initial Public Offering of 40% of its shares in April 2014; it remains 60%
controlled by investment funds managed by Catalyst.
7
The respondent, Veritas Investment Research Corporation, is an equity research company that prepares and publishes
investment research reports that are distributed to subscribers. One of those reports ("the Veritas Report"), and an earlier report
prepared by West Face ("the West Face Report"), are alleged by the appellants to have contained false and defamatory statements
about the appellants. The Reports are said to have been published in the following circumstances.
The Short Selling Strategy
8
Catalyst alleges that in October 2014 West Face launched a short selling scheme targeting Callidus stock and later that
year persuaded Veritas to join with it in a plan to deceive market participants into believing that Callidus was a poor investment,
sullying the reputation of Catalyst along the way.
9 "Short selling" is a risky investment strategy with the potential for either a highly profitable upside or an equally unprofitable
downside, depending upon the performance of the targeted stock on the market. It involves the sale to a third party of shares in
a publicly traded corporation that have been borrowed by the seller/investor from another party. The hope of the seller/investor
is that the value of the shares will decline, at which point the investor will buy back the shares at the lower price and return
them to the party from whom they were originally borrowed, taking the profit from the difference in price for its own benefit.
The risk is that if — instead of declining in value as anticipated — the shares appreciate in value the seller/investor must repurchase them at the higher price and take the loss. Selling borrowed shares in this fashion is known as "selling short".
10 The appellants allege that West Face launched its short selling strategy in retaliation against Catalyst for an earlier lawsuit
Catalyst had commenced against it regarding the use of confidential information by an employee who had left Catalyst and
joined West Face. They say that in order to advance its short selling strategy, West Face's chief executive officer and others met
with named representatives of Veritas in December 2014 and that the joint plan was initiated at this meeting.
The Allegedly Defamatory Statements
11 At that meeting, the West Face representatives disclosed to the Veritas representatives the details of the West Face Report
— which were unfavourable to, and allegedly defamatory of, Catalyst and Callidus — and advised as well that West Face had
embarked upon a short selling strategy with respect to Callidus. West Face is said to have encouraged Veritas to prepare a
similarly negative report about Callidus and distribute it to their subscribers, thereby creating the impression that West Face
and Veritas had independently and separately issued negative reports. This would have the effect of deceiving the market place
into believing that a negative consensus was building against Callidus, and drive the price of Callidus' stock downward which,
in turn, would bolster West Face's short-selling strategy.
12
The Veritas Report is alleged to have been prepared as a result of this meeting and published to Veritas' subscribers in
April 2015. The appellants plead that both it and the West Face Report contained false and defamatory statements impugning
the financial viability and conduct of both Callidus and Catalyst. These allegations are particularized in the Statement of Claim
and their details are not important to the issue on this appeal.
13 The Veritas Report is alleged to have been published to market participants and distributed to Veritas' subscribers, and to
be available for download from the Veritas website by its customers. The West Face Report is alleged to have been published
2

and distributed to the Veritas representatives attending the December 2014 meeting, and beginning in November 2014 and
continuing to March 2015, to unknown third party market participants.
The Action and the Decision of the Motion Judge
14
In the action, Catalyst and Callidus claim damages against West Face and Veritas for conspiracy to publish defamatory
statements about Callidus and for intentional interference with the economic relations of Callidus, as well as for defamation
in relation to both Catalyst and Callidus.
15
West Face moved under rule 21.01(1)(b) of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194 to strike the entire
Statement of Claim as disclosing no reasonable cause of action. Veritas moved separately to strike the pleadings against it
with respect to intentional interference with economic relations and conspiracy to defame. The motion judge dismissed Veritas'
motion in its entirety. He dismissed West Face's motion except with respect to paragraph 25, which he struck without leave to
amend. He awarded no costs of the motion.
16
Paragraph 25 is contained in a part of the Statement of Claim under the heading "West Face and Veritas Conspire to
Publish Defamatory Statements About Callidus". It states that:
Beginning in November 2014, and continuing to March 2015, on specific dates known only to West Face, West Face
distributed a report impugning Callidus and Catalyst to market participants (the "West Face Report"). The West Face Report
was distributed to third parties, the identities of which are known to West Face.
17
The motion judge struck this part of the pleading on the basis that it contained an impermissible plea of publication to
unnamed third parties at unspecified times. The appellants argue that he erred in doing so.
18

They also argue that he erred in refusing to award them costs of the motion, given their substantial overall success.

THE APPEAL AGAINST THE ORDER STRIKING OUT PARAGRAPH 25
19
After reviewing the authorities, I conclude, respectfully, that the motion judge erred in striking paragraph 25 of the
Statement of Claim.
20
I agree with the appellants that the failure to name all persons to whom publication was made and/or to specify all
the times and places of publication is not automatically fatal. Those particulars are unknown to the appellants but known to
West Face and form an integral part of what is said to be an overall scheme of conspiracy to injure, intentional interference
with economic relations, and defamation. The appellants have otherwise properly pleaded a prima facie claim in defamation
(including publication to named persons) against West Face. The Statement of Claim, read generously and as a whole, alleges
material facts disclosing publication to unnamed third persons. Viewed in this overall context, the pleading that West Face
distributed the allegedly defamatory statements to third party market participants, the identities of which are known to West
Face, should stand.
The Jurisprudence
21 No one contests that the bar for striking a pleading as disclosing no cause of action is very high — is it plain and obvious
that the plaintiff cannot succeed? — or that the facts as alleged in the Statement of Claim are to be accepted as true for purposes
of deciding the motion: Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.). No evidence is permissible on a rule 21.01(1)(b)
motion: rule 21.01(2)(b). The statement of claim is to be read as generously as possible with a view to accommodating any
inadequacies in the allegations due to drafting difficulties.
22 An additional dimension to these principles arises in defamation cases because pleadings in such actions have traditionally
been held to a higher standard than is the case with other types of actions, in terms of the precision with which the material facts
must be pleaded. West Face relies on this higher standard — as did the motion judge — for the proposition that para. 25 of the
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Statement of Claim fails to disclose a cause of action. Modern authorities have adopted a somewhat more flexible approach to
the assessment of defamation pleadings than older authorities that took a very strict approach, however.
23
Like any pleading, a statement of claim in a defamation action must set out "a concise statement of the material facts on
which the [plaintiff] relies": rule 25.06(1). And, of course, the material facts must be sufficient, if proved, to establish a cause
of action. In libel actions (defamatory statements in writing, as in this case), the material facts to be pleaded are: (i) particulars
of the allegedly defamatory words; (ii) publication of the words by the defendant; (iii) to whom the words were published; and
(iv) that the words were defamatory of the plaintiff in their plain and ordinary meaning or by innuendo. See, generally, Alastair
Mullis & Richard Parkes, eds., Gatley on Libel and Slander, 12th ed. (London, U.K.: Sweet & Maxwell, 2013), at paras. 26-1
to 26-26; Lysko v. Braley (2006), 79 O.R. (3d) 721 (Ont. C.A.), at para. 91; Metz v. Tremblay-Hall (2006), 53 C.C.E.L. (3d)
107 (Ont. S.C.J.), at para. 13.
24
At one time, the weight of authority required the pleading of these essential elements with strict precision, including
the exact wording complained of and the names of all persons to whom the words had been published. It was, and remains the
case that pleadings in defamation actions attract a more critical evaluation than pleadings involving other causes of action; they
require a more detailed outline of the material facts alleged in support of the claim. Courts are attentive to guard against "fishing
expeditions" in such cases. This is because — given the serious nature of such allegations and the significance of context in
assessing them — it is particularly important that the defendant know the case it has to meet.
25
While the need for as much precision as possible and for enhanced judicial scrutiny continues, however, more recent
authorities have applied greater flexibility in permitting defamation pleadings to stand in certain circumstances where the
plaintiff is unable to provide full particulars of all allegations. These circumstances include situations where the plaintiff has
revealed all the particulars within its knowledge, where the particulars are within the defendant's knowledge, and — importantly
— where the plaintiff has otherwise established a prima facie case of defamation (including publication) in the pleading. See,
for example, Paquette v. Cruji (1979), 26 O.R. (2d) 294 (Ont. H.C.), at p. 296-97; Magnotta Winery Ltd. v. Ziraldo (1995), 25
O.R. (3d) 575 (Ont. Gen. Div.), at pp. 583-84; Lysko, approving Paquette and Magnotta Winery, at paras. 93-95; and Guergis
v. Novak, 2013 ONCA 449, 116 O.R. (3d) 280 (Ont. C.A.), at para. 52.
26 In Paquette (a case involving publication to named persons "and others") Grange J. described the more modern approach
in the following terms, at pp. 296-97:
It is true and has been said over and over again — see, for example, Odgers Digest of the Law of Libel and Slander, 6th
ed. (1929), at p. 504, that pleadings in a defamation action are more important than in any other class of action. It is also
generally true as put by Gatley on Libel and Slander, 7th ed. (1974), p. 422, para. 1015, that " . . . the defendant is entitled
to particulars of the date or dates on which, and of the place or places where, the slander was uttered. The defendant is also
entitled to be told the names of the person or persons to whom the slander was uttered . . . ", and that the Court will not
permit the plaintiff to proceed to use discovery as a "fishing expedition" to seek out a cause of action: see Gaskin v. Retail
Credit Co., [1961] O.W.N. 171; Collins v. Jones, [1955] 2 All E.R. 145. There are, however, limitations to the strictness
of pleading. Our Courts have always refused to strike out a claim where the plaintiff has revealed all the particulars in his
possession and has set forth a prima facie case in his pleading: see Winnett v. Appelbe et ux. (1894), 16 P.R. (Ont.) 57, and
Lynford v. United States Cigar Stores Ltd. (1917), 12 O.W.N. 68. In the latter case Falconbridge, C.J.K.B., refused to strike
out a statement of claim wherein the plaintiff had been unable to set forth the exact words of an allegedly defamatory letter
which had resulted in loss of employment quoting with approval [at p. 69] the words of Odgers, 5th ed. (1912), at p. 624:
"If the plaintiff does not know the exact words uttered, and cannot obtain leave to interrogate before statement of
claim, he must draft his pleading as best he can and subsequently apply for leave to administer interrogatories, and,
after obtaining answers, amend his statement of claim, if necessary." [Emphasis added.]
27

Applying those principles to the matter before him, Grange J. went on to state, at p. 297:

4

The plaintiff maintains he was slandered by the defendant by communication to persons unknown (but associated with
particular institutions) at times unknown (though within a specified time span). He sets forth the words used. He has stated
everything he knows. If he proves the facts pleaded he will have established a prima facie case. The law will always protect
a defendant from a frivolous action but it should not deprive a plaintiff of his cause of action, ostensibly valid, where the
particulars are not within his knowledge and are well within those of the defendant. If the plaintiff should fail to prove any
of the 16 slanders specifically alleged there is always a remedy in costs. [Emphasis added.]
28

This more flexible approach to defamation pleadings is reflected in the subsequent decision of Lane J. in Magnotta Winery

(a case involving the plaintiff's inability to plead the exact wording of the allegedly defamatory statement 1 ). After analysing
many of the authorities relating to the strict requirements of pleading in defamation actions, Lane J. opted for a more flexible
approach. He did so recognizing the benefits to "fashioning a contemporary resolution of the tension between the need to prevent
fishing expeditions, on the one hand, and the injustice of permitting defendants to escape liability for serious defamations on
the other" (p. 582). At pp. 583-84, he concluded:
On these authorities, it is open to the court in a limited set of circumstances to permit a plaintiff to proceed with a defamation
action in spite of an inability to state with certainty at the pleading stage the precise words published by the defendant.
The plaintiff must show:
• that he has pleaded all of the particulars available to him with the exercise of reasonable diligence;
• that he is proceeding in good faith with a prima facie case and is not on a "fishing expedition"; normally this will
require at least the pleading of a coherent body of fact surrounding the incident such as time, place, speaker and
audience;
• that the coherent body of fact of which he does have knowledge shows not only that there was an utterance or
a writing emanating from the defendant, but also that the emanation contained defamatory material of a defined
character of and concerning the plaintiff;
• that the exact words are not in his knowledge, but are known to the defendant and will become available to be pleaded
by discovery of the defendant, production of a document or by other defined means, pending which the plaintiff has
pleaded words consistent with the information then at his disposal.
29
The more flexible approach was recognized by this Court in Lysko and, again, in Guergis. In Guergis the Court said
that a plaintiff may plead that a defamatory statement was made to certain unnamed persons "where a plaintiff has made out
a prima facie case that the statement was made to a named person and has produced uncontradicted evidence of publication
to other persons" (para. 52). See also, Gatley on Libel and Slander, at para. 26.7; Jaffe v. Americans for International Justice
Foundation, [1987] O.J. No. 2370 (Ont. Master), at para. 10.
Analysis
30
Here, although the motion judge recognized "that the old rule of specifically pleading the defamatory words has been
relaxed", he declined to give effect to the Paquette / Magnotta Winery / Guergis line of authorities in the circumstances. He
did so, essentially, because, in his view:
(a) the vagueness of the pleading made it difficult for West Face to know the case it had to meet ("Catalyst [could not]
provide the 'who, what and when' details of the alleged defamation and, as a result, fails to satisfy the necessity of pleading
a coherent body of fact");
(b) there was, of equal concern, "the additional potential [of] a procedural quagmire . . . at the discovery stage" given
that the plaintiff would be "question[ing] witnesses on an unacceptably broad basis, riding on the horse that it requires
information to support those vague pleadings"; and
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(c) Catalyst had not "produced uncontradicted evidence of publication to other persons": Guergis, at para. 52.
31

Respectfully, these criticisms are misplaced in the circumstances of this case. I say this for the following reasons.

The Pleading Is Not Unduly Vague And Pleads "A Coherent Body of Fact"
32
First, this is not a case where the impugned pleading, read as a whole, is impermissibly vague, leaving West Face in the
dark and unable to respond to the allegations of publication, albeit the third parties to whom publication is said to have been
made remain unnamed. Nor is it a case — as the motion judge appears to have viewed it — where the plaintiffs are putting
forward "allegations of defamation based on rumour, hearsay or information from third parties which cannot be confirmed in
an evidentiary manner" or where they are engaging in a "fishing expedition" and attempting "to use their pleadings to search
for the source of their cause of action at the discovery stage". The Statement of Claim sets out the material facts properly
pleading a claim in civil conspiracy, intentional interference with economic relations and defamation. On the case as pleaded,
these claims are intertwined and have common factual underpinnings. The Statement of Claim sets out a coherent body of facts
in relation to them.
33 West Face knows that it has to respond to an already properly pleaded case against it in defamation (including the allegation
of publication to named persons). West Face knows that that properly pleaded case, and the allegation of additional publication
by it to unnamed third parties, are made in the context of an alleged plan by it to work together with its co-defendant, Veritas,
to publish separate reports to market participants in order to drive the price of Callidus' shares downwards thereby enhancing
West Face's short selling scheme. West Face knows how and to whom it published its own report (the West Face Report) —
those actions being a necessary part of the scheme. And West Face knows the time-frame within which the allegedly defamatory
statements are said to have been made.
34 Even if West Face were unable to determine the names of all third party market participants to whom the West Face Report
was published, I would not strike out the pleading of publication of that report to unnamed market participants in this case.
Widespread publication of the allegedly defamatory West Face and Veritas Reports to market participants is a central ingredient
of the harmful scheme complained of. As noted above, the impugned paragraph is contained in the section of the Statement
of Claim entitled "West Face and Veritas Conspire to Publish Defamatory Statements About Callidus" and the appellants have
pleaded the material facts relating to this claim with the details they have in their possession.
35
I do not see how West Face could legitimately expect to engage in a campaign designed to discredit the appellant's
reputations in the eyes of market participants by circulating the aforementioned Reports (assuming that is proved at trial) and
at the same time legitimately expect to escape liability simply because the appellants are unable to name all recipients of the
allegedly defamatory material. To repeat the observation of Lane J. in Magnotta Winery, at p. 582, modern courts are called
upon to "[fashion] a contemporary resolution of the tension between the need to prevent fishing expeditions, on the one hand,
and the injustice of permitting defendants to escape liability for serious defamations on the other". Or, as Grange J. put it, in
Paquette, at p. 297:
The law will always protect a defendant from a frivolous action but it should not deprive a plaintiff of his cause of action,
ostensibly valid, where the particulars are not within his knowledge and are well within those of the defendant.
36

That is the case here, in my view.

The Appellants Are Entitled To The Information On Discovery In Any Event
37 Nor am I persuaded that the motion judge's second concern — "the additional potential [of] a procedural quagmire . . . at
the discovery stage" — is a valid concern here. I agree with counsel for the appellants that they will be entitled to seek the names
of the recipients of the West Face and Veritas Reports on discovery in any event, given the nature of the overall claim as pleaded.
38 The appellants' claims based in civil conspiracy and intentional interference with economic relations remain in place. Both
claims are rooted in the allegation that the appellants suffered damages as a result of West Face's and Veritas' scheme to publish
6

defamatory statements about Callidus by "deceiving market participants into believing that a negative consensus was building
regarding Callidus" and "by inducing market participants to sell their Callidus shares and/or lower their estimates of Callidus'
future performance" (para. 33). Both claims will be subject to the discovery process. With respect to both it will be open to the
plaintiff appellants to seek information about the nature of the publication of the West Face and Veritas reports and about the
identity of the recipients. Contrary to the motion judge's fears, this is not a case where the plaintiffs would be "question[ing]
witnesses on an unacceptably broad basis, riding on the horse that it requires information to support those vague pleadings".
They will be entitled to probe that information one way or another.
The Statement Of Claim Pleads Publication To Unnamed Third Parties As A Material Fact
39
Finally, the motion judge erred in concluding that Catalyst had not "produced uncontradicted evidence of publication
to other persons" (Guergis, at para. 52), and that:
Absent that evidence, Catalyst cannot group defendants together without clarifying what they actually said and did or hope
that some liability might end up attaching to one or more of them: see Hyprescon Inc. v. Ipex Inc., 2007 CanLII 11316
(ON SC).
40

There are at least two difficulties with this conclusion.

41
First, the motion judge appears to have conflated problems relating to naming the defendants alleged to have made
the defamatory publications (the grouping of defendants — not an issue here) with problems relating to naming the recipients
of those publications. They are not necessarily the same. Here, the appellants have made out a prima facie case against West
Face and Veritas, including publication to named persons. The issue is whether they should be permitted, additionally, to plead
publication to persons unknown to them but known to West Face in the circumstances.
42 Secondly, and more significantly, the motion judge appears to have overlooked the fact that "evidence" is not admissible
on a rule 21.01(1)(b) motion to strike a claim as disclosing no reasonable cause of action: rule 21.01(2)(b). As noted above, the
facts as alleged in a statement of claim must be taken as true unless they are patently ridiculous or incapable of proof (neither of
which is the case here) and the pleading is to be read as generously as possible with a view to accommodating any inadequacies
in the allegations due to drafting difficulties: Hunt v. Carey.
43

The statement in Guergis and other authorities to the effect that there must be "uncontradicted evidence of publication to

other persons" 2 (emphasis added) must be applied with that consideration in mind. Indeed, as the older authorities demonstrate,
the phrase itself, or similar language, was developed in the context of proceedings such as motions for interrogatories or motions
for particulars, in which affidavit evidence is permitted and often required. That is not the case on a rule 21.01(1)(b) motion.
44 Here, the Statement of Claim contains numerous allegations of the fact of publication to unnamed third parties. Paragraph
25 itself alleges distribution to market participants and to third parties, the identities of which are known to West Face. Paragraph
24 pleads that "[t]he [Defendants] intended to create the impression that they had separately and independently publish[ed]
negative reports about Callidus for the purpose of deceiving market participants into believing that a negative consensus
was building regarding Callidus." In paragraph 33, it is alleged that the West Face and Veritas Reports "were published by
the Defendants to harm Callidus and Catalyst by inducing market participants to sell their Callidus shares and/or lower their
estimates of Callidus' future performance." In paragraph 38, it is alleged that "[b]y publishing the Defamatory Comments, the
Defendants deceived third-party market participants into believing that Callidus' share price was overvalued and that Callidus
was at risk of significant future losses. The Defamatory Comments were made to induce these market participants to sell their
Callidus shares, thereby lowering its share price for a prolonged period of time" (emphasis in the foregoing citations added).
45
These allegations must be accepted as true for the purpose of the motion and this appeal. They are uncontradicted, of
course, because no statement of defence has as yet been filed. As I read the Statement of Claim, they lead — at the very least
— to the irresistible inference that such publication took place. This is sufficient to meet the Guergis test for these purposes,
in my opinion.
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46
In view of the foregoing, I need not rely on an additional argument made by counsel for the appellants. He submitted
that the motion judge erred in concluding the appellants were "unable to produce any, let alone uncontradicted, evidence of
publication" to unnamed third persons because there were documents incorporated into the pleading by reference that could, at
a later stage of the proceedings, be considered uncontradicted evidence of such publication.
47
The documentation referred to was an exchange of correspondence between counsel for Callidus and counsel for West
Face in which the former sought production of the West Face Report to confirm whether it contained incorrect or misleading
information regarding Callidus. Counsel for West Face replied in a letter dated January 6, 2015, by saying that he was not able
to respond to such vague allegations without knowing more, but went on to add:
That said, speaking generally, West Face is confident in the accuracy of its investment research. It does not discuss
companies with third parties without extensive research to support its analysis. Should Callidus commence defamation
proceedings against West Face, West Face will vigorously defend itself in its Statement of Defence and demonstrate the
truth of any statements that it has made about Callidus. West Face is also confident that the discovery process in any
litigation commenced by Callidus will vindicate West Face's research. [Emphasis added.]
48
Although counsel for West Face took the position in subsequent correspondence that in the foregoing letter he had not
confirmed distribution of a research report to third parties, the appellants contend that the letter provides proof on the record
of such publication. They characterize it as West Face having "defended its conduct and essentially 'dared' Callidus to bring
a defamation claim."
49
I think that the motion judge may have overstated the case by concluding that the appellants were unable to produce
"any" evidence of publication, in view of this material in the record. Whether it would be sufficient to satisfy the Guergis test
may be another matter, however. Be that as it may, I need not resolve this issue. I am satisfied, for the other reasons outlined
above, that — apart from the exchange of correspondence — there are sufficient facts pleaded in the Statement of Claim to
constitute "uncontradicted evidence" of publication to unnamed third persons, as that phrase must be understood for purposes
of a rule 21.01(1)(b) motion.
Conclusion
50
In conclusion, I return again to the language of Lane J. in Magnotta Winery, at p. 583-84. In my view, the appellants
have demonstrated in the Statement of Claim that they are "proceeding in good faith with a prima facie case and [are] not on
a 'fishing expedition'" (or, to put it another way, that there is a "coherent body of fact" of which they do have knowledge, that
gives rise to the basis for a claim); they have "pleaded all of the particulars available to [them] with the exercise of reasonable
diligence" and, although they do not have knowledge of the names of the additional third parties to whom publication has been
made, that knowledge "will become available to be pleaded by discovery of the defendant, production of a document or by
other defined means, pending which [they have] pleaded [the particulars of publication to unnamed third persons] consistent
with the information then at [their] disposal."
51
By "coherent body of fact" I take Lane J. to have meant no more than the need for the pleading to set out the essential
facts required to establish at least a prima facie cause of action in defamation. The appellants have done that here. They have
made out a prima facie cause of action in defamation against both West Face and Veritas.
52

Veritas did not, and does not attack the plea in paragraph 26 of the Statement of Claim that:
On or about April 16, 2015, Veritas published a report impugning Callidus and Catalyst to market participants (the "Veritas
Report"). The Veritas Report was distributed to Veritas' subscribers and is available for download from its website by its
customers.

53
The motion judge refused to strike the plea that West Face published the West Face Report containing statements
defamatory of the appellants to the representatives of Veritas. That plea in itself establishes a prima facie case of libel against
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West Face and the appellants will succeed in their defamation claim against West Face if they prove the facts underlying that
claim at trial and the defendants are unable to offer a defence. All that remains in dispute is the plea that the defamatory
statements were distributed as well to unnamed "third parties, the identities of which are known to West Face". For purposes
of the defamation claim, this additional information is not necessary in order to establish liability — as publication to a single
person is sufficient for that purpose — but the scale of publication will affect the quantum of damages: see Gatley on Libel
and Slander, at para. 6.1.
54

For the foregoing reasons, I am satisfied that the plea in paragraph 25 of the Statement of Claim should not have been struck.

THE COSTS APPEAL
55
The appellants also seek to set aside the motion judge's decision to make no order as to costs on the motion. They
acknowledge that a deferential standard of review applies to costs appeals, but submit that they were substantially successful
on the motion — Veritas was entirely unsuccessful and most of West Face's motion was dismissed — and that they should not
have been denied costs.
56
West Face argues, on the other hand, that success was divided, that it was in fact successful on striking out the most
significant and far-reaching paragraph in the appellants' claim, and that the motion judge was entitled in the exercise of his
discretion to make a no-costs order in such circumstances.
57
In view of my determination that paragraph 25 should not have been struck, however, the foregoing debate becomes
somewhat academic. As the parties are now fully successful on the motion, the appellants are entitled to their costs both here
and below.
DISPOSITION
58 For the foregoing reasons, I would allow the appeal and set aside the order below striking out paragraph 25 of the Statement
of Claim. I need not dispose of the costs appeal as it has become moot.
59
I would grant the appellants their costs of the appeal, fixed in the amount of $13,000 inclusive of disbursements and
HST, payable jointly and severally by the respondents.
60 I would award the appellants their costs of the motion below, fixed in the amount of $11,500, inclusive of disbursements
and HST, payable jointly and severally by the respondents.
Robert A. Blair J.A.:
I agree.
K.M. Weiler J.A.:
I agree.
Appeal allowed.
Footnotes
1

The plaintiff was able to plead the substance of the defamatory words — that the defendant competitor's president had lodged a public
complaint that the plaintiff's award-winning wine blend was not a "true product of Canada" — but not the exact wording.

2

See, for example, Gaskin v. Retail Credit Co., [1961] O.W.N. 171 (Ont. H.C.), at p. 173; Jaffe v. Americans for International Justice
Foundation (1987), 22 C.P.C. (2d) 286 (Ont. Master); Russell v. Stubbs Ltd. (1908), [1913] 2 K.B. 200n (Eng. C.A.); Barham v. Lord
Huntingfield, [1913] 2 K.B. 193 (Eng. C.A.); Gerald Osborne Slade & Neville Faulks, eds., Fraser on Libel and Slander, 7th ed.
(London: Butterworth & Co., 1936), at pp. 250-52; Gatley on Libel and Slander, at para. 26.7 and cases cited therein at footnote 36.
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H.J. Wilton-Siegel J.:
1
On these motions, various defendants in this action (the "applicants") seek an order striking the statement of claim dated
November 7, 2017 (the "Statement of Claim") and dismissing the action against them under Rules 21, 25.06(1) and 25.11 of
the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.
The Parties
2
The following sets out the parties in the action and the defined terms in the Statement of Claim that are relevant for the
present motions.
The Plaintiffs
3 The plaintiff The Catalyst Capital Group Inc. ("Catalyst") is a corporation with its head office located in Toronto, Ontario.
Catalyst describes itself as a firm in the field of investments in distressed and undervalued Canadian situations.
4
The plaintiff Callidus Capital Corporation ("Callidus") is a corporation with its head office located in Toronto, Ontario.
Callidus is a publicly traded asset-based lender that provides capital on a bridge basis to meet the financing requirements of
companies that cannot access traditional lending sources.
5 The common shares of Callidus (the "Callidus Shares") are listed on the Toronto Exchange. Catalyst owns approximately
40 percent of the outstanding shares of Callidus.
6

Catalyst and Callidus are herein collectively referred to as the "plaintiffs".

1

The Anson Defendants
7

The defendant M5V Advisors Inc. is a hedge fund incorporated in Ontario that carries on business as Anson Group Canada.

8
The defendant Frigate Ventures LP ("Frigate") is a limited partnership organized pursuant to the laws of Texas. At all
relevant times, Frigate was a registered investment fund manager with the Ontario Securities Commission (the "OSC"). The
defendant Admiralty Advisors LLC ("Admiralty") is a limited liability company organized pursuant to the laws of Texas that
is the general partner of Frigate.
9

The defendants Anson Investments LP and Anson Capital LP are limited partnerships organized under the laws of Texas.

10
The defendant Anson Investments Master Fund LP is a limited partnership organized under the laws of Texas. The
defendant AIMF GP is the general partner of Anson Investments Master Fund LP.
11 The defendant Anson Catalyst Master Fund LP is a limited partnership organized under the laws of Texas. The defendant
ACF GP is the general partner of Anson Catalyst Master Fund LP.
12
The parties described in the preceding five paragraphs are a family of hedge funds that carry on business as the "Anson
Group". All of them engage in securities transactions on public markets. They are collectively referred to herein as the "Anson
Corporate Defendants".
13 The defendants Moez Kassam ("Kassam") and Adam Spears ("Spears") are principals of the Anson Corporate Defendants.
The defendant Sunny Puri ("Puri") is an analyst employed by the Anson Corporate Defendants. Kassam, Spears and Puri are
collectively referred to herein as the "Anson Individual Defendants".
14 The Anson Corporate Defendants and the Anson Individual Defendants are herein collectively referred to as the "Anson
Defendants".
The Wolfpack Conspirators
15
The defendant West Face Capital Inc. ("West Face") is a Toronto-based private equity corporation with assets under
management of approximately $2.5 billion. West Face competes with Catalyst. One of the principals of West Face is the
defendant Gregory Boland ("Boland").
16
The defendant ClaritySpring Inc. ("Clarity") is a Delaware corporation that is based in New York. Clarity's principal is
the defendant Nathan Anderson ("Anderson").
17
In the Statement of Claim and herein, the Anson Defendants, West Face, Boland, Clarity and Anderson are collectively
referred to as the "Wolfpack Conspirators".
The Guarantor Conspirators
18
The defendant Jeffrey McFarlane ("McFarlane") is an individual residing in North Carolina, in the United States of
America.
19

The defendant Darryl Levitt ("Levitt") is an individual residing in Toronto, Ontario.

20

The defendant Richard Molyneux ("Molyneux") is an individual residing in Toronto, Ontario.

21

The defendant Kevin Baumann ("Baumann") is an individual residing in Red Deer, Alberta.

22
Baumann, McFarlane, Levitt and Molyneux are collectively referred to in the Statement of Claim and herein as the
"Guarantor Conspirators".
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The Remaining Defendants
23

The defendant Bruce Langstaff ("Langstaff") is a former employee of Canaccord Genuity.

24
The defendant Rob Copeland ("Copeland") is a reporter with The Wall Street Journal (the "WSJ") who resides in New
York, New York.
25
The Wolfpack Conspirators, the Guarantor Conspirators, Langstaff and Copeland are collectively referred to in the
Statement of Claim and herein as the "Conspirators".
26 The Statement of Claim also uses the defined term "Defendants" to include both the Conspirators and John Doe defendants
who are alleged to have participated in the Conspiracy (as defined below) and whose identities are presently unknown.
The Pleadings and the Plaintiffs' Responses to the Applicants' Demands for Particulars
27 In the Statement of Claim, the plaintiffs plead that, in response to actions commenced to enforce personal guarantees of the
Guarantor Conspirators and certain other parties (the "Guarantors") in respect of loans made by Callidus to certain borrowers,
the Guarantor Conspirators coordinated their actions. In particular, it is alleged that they decided to defend the actions against
them by filing spurious counterclaims against Callidus and by alleging claims of "fraudulent inducement". It is also alleged that
certain of the Wolfpack Conspirators funded the Guarantor Conspirators in these actions through one or more of the Guarantor
Conspirators.
28
It is further alleged in paragraph 61 of the Statement of Claim that the Wolfpack Conspirators and the Guarantor
Conspirators then entered into a conspiracy to harm Callidus and Catalyst (herein the "Conspiracy"). The Conspiracy took the
form of an agreement to a plan of action described in paragraph 64 of the Statement of Claim having the following elements
(the "Plan"):
(1) The spreading of false information by rumours;
(2) The filing of false "whistleblower" complaints against Callidus with the OSC by certain of the Guarantor Conspirators
to "confirm" the rumours;
(3) The leaking of the allegations contained in the complaints to the media to generate interest;
(4) The Conspirators taking short positions, directly or indirectly, in the Callidus Shares;
(5) The publication of a report in the Wall Street Journal, timed to be released near the end of the trading day, in order to
cause a rapid decline in the price of the Callidus Shares; and
(6) The closing out of their naked short positions by the Conspirators to their profit and at the expense of the market value
of Callidus.
29 Each of these alleged steps in the Conspiracy is the subject of specific pleadings in paragraphs 67-111. Paragraphs 67-74
set out allegations regarding the filing of "false and defamatory whistleblower complaints" with the OSC relating to Callidus
and Catalyst by Bauman, McFarlane, Levitt (or Molyneux) and Clarity (or Anderson) (the latter being incorrectly referred to
as one of the Guarantor Conspirators) (the "Complaints"). The plaintiffs allege that the Complaints were defamatory and that
the sole motivation for filing the Complaints was the furtherance of the Conspiracy. Bauman, McFarlane, Levitt (or Molyneux)
and Clarity (or Anderson) are collectively referred to as the "Complainants" in the Statement of Claim.
30 In paragraph 69, the plaintiffs allege that the Complainants disclosed the Complaints, or the substance of the Complaints,
to WSJ reporters. I note that this paragraph appears to do no more than anticipate the allegations in paragraphs 84-93. However,
insofar as the pleadings say that the Complainants disclosed the Complaints, rather than the existence and substance of the
Complaints, the pleadings are in error given the definition of "Complaints". The plaintiffs say that the error will be corrected.
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31
In paragraphs 75-82, the pleadings allege that the Conspirators contacted journalists in an effort to leak the existence of
the Complaints and other false allegations about them. The pleadings refer first to the engagement of a journalist, Bruce Livesey
("Livesey"), and then to an approach to Reuters, both of which are addressed further below.
32
The pleadings allege in paragraphs 84-93 that the Conspirators then approached Copeland who authored an article that
was published in the WSJ (the "Article") after meetings between Copeland and each of the Guarantor Conspirators, at the urging
of Anderson, and a meeting between Copeland and representatives of Callidus and Catalyst.
33
In paragraphs 94-100, the pleadings allege that the Wolfpack Conspirators and one or more of the John Doe Defendants
took naked short positions, and other positions to simulate short positions, in Callidus Shares, either directly or indirectly, on or
about August 9, 2017. The Article was released at 3:29 p.m. on August 9, 2017. The plaintiffs say the Conspirators encouraged
Copeland to release the Article at that time in order that Callidus would not be able to make normal course issuers bid purchases
of Callidus Shares in the last 30 minutes of trading on that day. They say the Wolfpack Conspirators thereby profited in the
significant drop in the value of Callidus Shares between August 9 and August 14, 2017.
34 The plaintiffs allege that the Article and the Complaints made false and defamatory statements about Callidus and Catalyst
and caused them loss. They also say that the Defendants' actions constituted breaches of the Securities Act, R.S.O. 1990, c.
S.5, in particular ss. 126.1 and 126.2.
35
The principal claim of the plaintiffs against the Defendants is a claim for damages based on the tort of conspiracy,
both predominant purpose conspiracy and unlawful means conspiracy. The plaintiffs also assert claims for damages based on
defamation and the tort of intentional interference with contractual relations, in each case based on the alleged defamatory
statements in the Article and the Complaints, as well as unjust enrichment. They seek disgorgement of the profits made by
the Conspirators.
36
The Anson Defendants delivered a Demand for Particulars dated January 12, 2018. Molyneux delivered a Demand for
Particulars dated May 15, 2018. Levitt delivered a Demand for Particulars dated May 16, 2018. Clarity and Anderson delivered
a Demand for Particulars dated August 7, 2018.
37
The plaintiffs delivered a Response to Demand for Particulars on October 22, 2018 which responded to each of the
foregoing Demands for Particulars. The plaintiffs further supplemented their Response to Demand for Particulars with an
addendum dated October 23, 2018 (the "Addendum").
Applicable Legal Principles on a Motion to Strike
38

The following provisions of the Rules of Civil Procedure are applicable in respect of these motions:
21.01 (1) A party may move before a judge, ...
(b) to strike out a pleading on the ground that it discloses no reasonable cause of action or defence,
and the judge may make an order or grant judgment accordingly. ...
25.06 (1) Every pleading shall contain a concise statement of the material facts on which the party relies for the claim or
defence, but not the evidence by which those facts are to be proved. ...
(8) Where fraud, misrepresentation, breach of trust, malice or intent is alleged, the pleading shall contain full particulars,
but knowledge may be alleged as a fact without pleading the circumstances from which it is to be inferred. ...
25.11 The court may strike out or expunge all or part of a pleading or other document, with or without leave to amend,
on the ground that the pleading or other document,
(a) may prejudice or delay the fair trial of the action;
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(b) is scandalous, frivolous or vexatious; or
(c) is an abuse of the process of the court.
39
The principles pertaining to a motion to strike a claim under r. 21.01(1)(b) are well established. In Hunt v. T & N plc,
[1990] 2 S.C.R. 959 (S.C.C.), at p. 980, the Supreme Court articulated the applicable test as follows:
[A]ssuming that the facts as stated in the statement of claim can be proved, is it "plain and obvious" that the plaintiff's
statement of claim discloses no reasonable cause of action? As in England, if there is a chance that the plaintiff might
succeed, then the plaintiff should not be "driven from the judgment seat". Neither the length and complexity of the issues,
the novelty of the cause of action, nor the potential for the defendant to present a strong defence should prevent the plaintiff
from proceeding with his or her case. Only if the action is certain to fail because it contains a radical defect ... should the
relevant portions of a plaintiff's statement of claim be struck out under [the counterpart under the British Columbia rules
of civil procedure to r. 21.01(1)(b)].
40
More recently, in Catalyst Capital Group Inc. v. Veritas Investment Research Corp., 2017 ONCA 85, 136 O.R. (3d) 23
(Ont. C.A.), at para. 21, the Court of Appeal set out the following principles that apply on a motion under r. 21.01(1)(b):
No one contests that the bar for striking a pleading as disclosing no cause of action is very high - is it plain and obvious that
the plaintiff cannot succeed? - or that the facts as alleged in the Statement of Claim are to be accepted as true for purposes
of deciding the motion: Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959. No evidence is permissible on a rule 21.01(1)
(b) motion: rule 21.01(2)(b). The statement of claim is to be read as generously as possible with a view to accommodating
any inadequacies in the allegations due to drafting difficulties.
Preliminary Matter
41 Before addressing the applicants' motions in respect of the specific claims asserted against them, it is necessary to address
certain issues pertaining to the pleadings in respect of the plaintiffs' defamation claims that also have implications for a number
of the plaintiffs' other claims.
42 As currently drafted, the allegations in the Statement of Claim give rise to considerable confusion regarding the extent to
which the plaintiffs are grounding a separate defamation claim in the Complaints, in addition to their defamation claim based
on the Article. In this regard, the following provisions of the pleadings are relevant.
43
First, at paragraph 68, "Complaints" is defined as "false and defamatory whistleblower complaints" filed by the
Complainants with the OSC relating to Callidus and Catalyst. The term "Complaints" therefore does not include any statements
made to parties other than the OSC regarding the existence, or content, of the Complaints.
44
Second, at paragraph 112, the plaintiffs allege that the "Article, read as a whole and the Complaints make false and
defamatory statements (the "Defamatory Words") ... about Callidus and Catalyst". This definition of "Defamatory Words" is
effectively confirmed in the statement at paragraph 11 of the Addendum that "[c]urrently, the only specific defamation claim
pleaded in the [Statement of Claim] relates to the 'Defamatory Words' as stated in the [Statement of Claim]." This suggests that
the plaintiffs base their defamation claim on "false and defamatory statements" in the Complaints as well as in the Article.
45
Third, there are a number of vague allegations made in the Statement of Claim to disclosure of the existence of the
Complaints, or the substance of the Complaints, to various parties other than the OSC. These allegations include the references
in paragraphs 64 and 73 to spreading "false information through the Bay Street rumour mill" and spreading "rumours within
the financial industry". They also include the allegations in paragraphs 75-78 regarding the Conspirators' contact with, and
engagement of, Livesey to write a negative story targeting the plaintiffs, as well as the allegations in paragraphs 79 and 81-83
that the Conspirators approached Reuters and "other reputable news organizations" in 2017 and encouraged them to publish
a negative story about the plaintiffs.
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46
As a result of these pleadings, a reasonable reader of the pleadings would be confused as to: (1) whether the plaintiffs
are asserting defamation claims based on statements made regarding the existence of, or substance of, the Complaints in
circumstances other than the preparation and publication of the Article; and (2) whether the plaintiffs are asserting defamation
claims based on the content of the Complaints themselves as made to the OSC.
47 The applicants proceeded on the basis that the answer to both these questions was in the affirmative and argued that such
claims should be struck for various reasons, in particular that they fail to set out the necessary facts to establish a claim against
them, individually. At the hearing, however, the plaintiffs confirmed that, in fact, with one qualification addressed below, they
are not asserting either of the claims described in (1) and (2) above. I will address each in turn.
48 First, the plaintiffs say that their defamation claims are based solely on the publication of the Article and, to the extent that it
is relevant, the statements of the Complainants to Copeland regarding the existence, and the alleged content, of the Complaints.
The plaintiffs do not allege defamation based on any of the other alleged communications to third parties regarding the existence
or content of Complaints, including to Livesey or Reuters. Instead, they say they rely on these allegations as further improper
means for the purposes of their conspiracy claims as well as their claims of intentional interference with economic relations
and unjust enrichment.
49
Second, the plaintiffs also do not assert that the statements allegedly made by the Complainants to the OSC pursuant to
the OSC's "whistleblower" programme are the subject of defamation claims, subject to the issue of the applicability of the tort
of abuse of process discussed below. It is acknowledged that statements made to the OSC in such circumstances are entitled to
absolute privilege: see Fraleigh v. RBC Dominion Securities Inc. (2009), 99 O.R. (3d) 290 (Ont. S.C.J. [Commercial List]), at
paras. 31-35; Hung v. Gardiner, 2003 BCCA 257, 13 B.C.L.R. (4th) 298 (B.C. C.A.), at paras. 30-37. This immunity applies
not only to the making of statements to the OSC staff performing investigatory functions but also to all causes of action that
may be based on those statements. In any event, in the present circumstances, the actual content of the Complaints remains
unknown and is not pleaded.
50 As mentioned, the plaintiffs have, however, suggested that the tort of abuse of process may apply to exclude the availability
of absolute privilege in respect of the Complaints. The tort of abuse of process entails the following four elements as confirmed
by the Court of Appeal in Harris v. GlaxoSmithKline Inc., 2010 ONCA 872, 106 O.R. (3d) 661 (Ont. C.A.), at para. 27:
(1) the plaintiff is a party to a legal process initiated by the defendant; (2) the legal process was initiated for the predominant
purpose of furthering some indirect, collateral and improper objective; (3) the defendant took or made a definite act or
threat in furtherance of the improper purpose; and (4) some measure of special damage has resulted. [Citations omitted.]
51 The plaintiffs suggest that a "whistleblower" complaint to the OSC is analogous to the commencement of legal proceedings,
and, therefore, the tort of abuse of process should be applicable in respect of the communication of knowingly false complaints
to the OSC for an ulterior and predominant purpose to further an improper objective. They do not, however, provide any case
law to support this proposition.
52
In my view, the plaintiffs have failed to establish a reasonable cause of action for abuse of process on the facts of this
case for the reason that they have failed to plead facts that establish the first element of the tort. The making of a complaint to
the OSC under its "whistleblower" programme does not constitute the commencement of legal proceedings for the purposes
of the tort of abuse of process.
53 There is a significant distinction between the communication of a "whistleblower" complaint in confidence to OSC staff
and the commencement of legal proceedings. Among other things, the communication of a complaint does not involve any
publication to third parties of the allegedly false complaint. The complaint remains a matter of confidential disclosure to the
OSC staff, who then determine whether or not to investigate the complaint. Further, if a decision is taken to commence legal
proceedings after any such investigation, it is the OSC, rather than the "whistleblower" that takes that decision. Moreover, any
public documents released in connection with such action will reflect the view of the OSC staff of the relevant events, which
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may not necessarily be the same as the view of the "whistleblower". Accordingly, the making of a complaint does not entail the
publication of any documents by the "whistleblower" whose publication could cause special loss or damage to a defendant.
54
There is, therefore, a causation problem in respect of complaints to the OSC, unlike the commencement of legal
proceedings. In the latter case, the defendant's action in commencing litigation proceedings is a direct cause of any loss suffered
by a plaintiff. In the former case, as mentioned, the independent action of the OSC in deciding to commence legal proceedings
after conducting its own investigation is the cause of any loss suffered by a plaintiff.
55
Lastly, it is inherent in any "whistleblower" programme that a party making a "whistleblower" statement to a regulatory
authority may have a questionable purpose in mind in doing so. However, the fact that a "whistleblower" may have the furthering
of an improper object as his or her predominant purpose does not mean that the subject matter of his or her communication
would not be of legitimate concern from a regulatory perspective. There are therefore compelling policy reasons why the tort
of abuse of process should not apply in the case of "whistleblower" complaints to the OSC.
56
The plaintiffs' counsel advised the Court at the hearing of these motions that the plaintiffs would amend the pleadings
to make the basis of their defamation claims clear if the Court found that, as currently drafted, the pleadings were confusing.
Based on the foregoing, I find that the pleadings should be struck: (1) under r. 25.11, insofar as they suggest that the plaintiffs
assert defamation claims in respect of statements made to third parties regarding the existence, or content of, the Complaints,
other than statements made to WSJ reporters in respect of the Article; and (2) under r. 21.01(1)(b), insofar as they suggest that
the plaintiffs assert a claim of defamation based on the assertion that the making of the Complaints was an abuse of process.
Analysis and Conclusions Regarding the Applicants' Motions to Strike
57
I propose to address the motions to strike of the various applicants by grouping them according to the plaintiffs' claims
in the Statement of Claim.
Defamation
58
The plaintiffs allege that the Article was defamatory in respect of each of them. They assert a defamation claim against
each of the applicants in these motions for loss arising from the publication of the Article. Based on the discussion above, it is
my understanding that the plaintiffs' defamation claims against the applicants are based on the allegations in paragraphs 84-93.
These pleadings pertain to Copeland's publication of the Article and to alleged conversations between McFarlane, Bauman,
Molyneux, Levitt and Anderson with Copeland that formed the information upon which he based the Article.
59
The requirements for a pleading of defamation were addressed in Lysko v. Braley (2006), 79 O.R. (3d) 721 (Ont. C.A.),
at para. 91:
Both courts and leading authors on the law of defamation repeatedly state that pleadings in defamation cases are more
important than in any other class of actions. The statement of claim must contain a concise statement of the material facts.
A summary of the necessary material facts to allege a complete cause of action for defamation is found in Patrick Milmo
and W.V.H. Rogers, ed., Gatley on Libel and Slander, 10th ed. (London: Sweet & Maxwell, 2003) at p. 806:
These facts are the publication by the defendant, the words published, that they were published of the claimant, (where
necessary) the facts relied on as causing them to be understood as defamatory or as referring to the claimant and
knowledge of these facts by those to whom the words were published, and, where the words are slander not actionable
per se, any additional facts making them actionable, such as that they were calculated to disparage the plaintiff in an
office held by him or that they have caused special damage.
60

In Catalyst Capital Group Inc. at para. 23, the Court of Appeal addressed the requirements for a pleading of libel as follows:
In libel actions (defamatory statements in writing, as in this case), the material facts to be pleaded are (i) particulars of the
allegedly defamatory words; (ii) publication of the words by the defendant; (iii) to whom the words were published; and
(iv) that the words were defamatory of the plaintiff in their plain and ordinary meaning or by innuendo. See, generally,
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Alastair Mullis and Richard Parkes, eds., Gatley on Libel and Slander, 12th ed. (London: Sweet & Maxwell, 2013), at
paras. 26-1 to 26-26; Lysko v. Braley (2006), 79 O.R. (3d) 721, [2006] O.J. No. 1137 (C.A.), at para. 91; Metz v. TremblayHall, [2006] O.J. No. 4134, 53 C.C.E.L. (3d) 107 (S.C.J.), at para. 13.
61
Each of the applicants seeks an order striking the plaintiffs' defamation claims against them, but on different grounds.
I will address the position of each of the applicants in turn.
The Anson Defendants
62 The Anson Defendants move to strike the claim of defamation against them on the basis that the plaintiffs have failed to
plead any facts regarding the involvement of the Anson Defendants in the publication of the Article, including any particulars
of any instances of publication of the Defamatory Words by the Anson Defendants.
63 The plaintiffs make three principal arguments. First, they argue that the defamation claim is part of the conspiracy claim.
They say that, to the extent that the Anson Defendants participated in the Conspiracy, they also participated in the publication of
the Article, even if they took no specific actions in furtherance of the publication of the Article. I do not think that this is correct.
64
I accept that a party who participates in the publication of a defamatory expression in furtherance of a common design
will be liable to the plaintiff: see Botiuk v. Toronto Free Press Publications Ltd., [1995] 3 S.C.R. 3 (S.C.C.) at paras. 75-76.
However, for such purposes, the common design must pertain to the publication of the defamatory statement.
65 In Botiuk, the issue concerned the liability of certain parties who participated in the publication of one of three documents
that were treated collectively as a single libel. The Supreme Court upheld the lower court decisions that found these parties
liable for all damages flowing from the publication of the three documents as a single libel. At para. 75, the Supreme Court
expressed its finding as follows:
The appellants' actions bring them within the third category of joint tortfeasors so well described by Fleming. In the context
in which the text writer has utilized the word conspiracy, it refers to the design or agreement of persons to participate in
acts which are tortious, even though they did not realize they were committing a tort.
66
In Botiuk, the Supreme Court therefore held that these parties were joint tortfeasors with the author and publisher of the
two other articles. Not only are the facts in Botiuk significantly different from the present situation but there is also nothing in
the decision of the Supreme Court that would attract liability to persons who did not participate in some manner in furtherance
of the actual tortious act of libel of or slander upon which a plaintiff bases its claim of defamation.
67
In the present case, therefore, the plaintiff must plead facts that would support a finding that the Anson Defendants
participated in the tortious act of publication of the Article in order to plead a viable cause of action in defamation against them.
A pleading that the Anson Defendants participated in the Conspiracy, in furtherance of which certain of the other participants
are alleged to have published the Article, is not sufficient to sustain a claim for defamation against the Anson Defendants.
68
Second, the plaintiffs say that the pleading is sufficient to permit the Anson Defendants to plead a simple denial of any
involvement in the preparation or publication of the Article. This argument proceeds on an inadequate view of the purpose of
pleadings. Under r. 25.06(1), the plaintiff has the obligation to plead facts upon which it relies and which, if proven, would
ground a viable cause of action. In addition, a plaintiff is not entitled to plead a bald allegation and rely on the possibility that
new facts might turn up that would support the allegation: see Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3
S.C.R. 45 (S.C.C.), at para. 22. Further, as mentioned in Catalyst Capital Group Inc. at para. 22, pleadings in defamation cases
have traditionally been held to a higher standard, in terms of the precision with which the material facts must be pleaded, than
is the case with other types of actions. More generally, in the absence of such particulars, a party should not be forced to bear
the cost of an action for defamation in respect of a publication in which it took no part.
69
Third, the plaintiffs rely on the more flexible approach to pleadings of defamation in recent case law. In particular,
they rely on the statements of Blair J.A. in Catalyst Capital Group Inc. at paras. 23 and 25. This principle has been applied in
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situations in which the plaintiff was unable to plead the exact wording of allegedly defamatory statements or the names of all
of the parties to whom an allegedly defamatory statement was published.
70
In this case, however, apart from bald statements regarding the Conspirators collectively, the plaintiffs plead no details
whatsoever regarding any involvement of the Anson Defendants in the preparation or publication of the Article. Moreover,
there is no logical basis on which one could infer that they might have had knowledge of, and therefore been in a position to,
participate in the preparation or publication of the Article. The plaintiffs' pleadings are therefore more properly regarded as
bald allegations against the Anson Defendants for the purpose of a fishing expedition to determine whether or not the Anson
Defendants played any role in the preparation and publication of the Article.
71
Accordingly, I agree with the Anson Defendants that the defamation claim against them does not disclose a reasonable
cause of action for the purposes of r. 21.01(1)(b) in that it fails to plead that the Anson Defendants participated in the publication
of the alleged defamatory expression. This claim should therefore be struck.
Clarity/Anderson
72 Clarity and Anderson also move to strike the claim of defamation against them on the basis that the plaintiffs have failed
to plead any facts regarding the involvement of either of them in the publication of the Article including any particulars of any
instances of publication by either of them. In opposition to the motion of Clarity and Anderson, the plaintiffs make the same
three principal arguments discussed in respect of the Anson Defendants.
73
In the present circumstances, there is no basis in the pleadings for the defamation claim asserted against Clarity in its
own right. The plaintiffs do not plead any actions by Clarity, in its own right, in respect of the preparation or publication of the
Article. Clarity's position in respect of the plaintiffs' defamation claim against it is therefore substantially the same as that of
the Anson Corporate Defendants with one qualification.
74
To the extent that there is a basis for asserting a claim against Anderson acting on behalf of Clarity, the plaintiffs' claim
against Anderson would also constitute a claim against Clarity. Accordingly, any claim against Clarity requires the assertion of
facts that would establish a viable claim based on actions of Anderson in his capacity as a representative of Clarity.
75 In paragraph 86 of the Statement of Claim, as mentioned, the plaintiffs plead that McFarlane told Copeland that "Callidus
and Catalyst were engaged in allegedly nefarious accounting practices concerning a loan that Callidus had extended to XTG."
The pleadings allege that Copeland had "similar conversations" with Anderson.
76 As literally drafted, the paragraph suggests that Anderson had a conversation or conversations with Copeland regarding the
matters raised by McFarlane pertaining to XTG. It is understood, however, that the plaintiffs intended to plead that Anderson told
Copeland the substance of his own Complaint to the OSC. I have therefore proceeded on this basis in analyzing the defamation
claim against Anderson.
77
Neither Clarity nor Anderson was in litigation with Callidus, as were the Guarantor Conspirators. It is therefore unclear
what Anderson is alleged to have said to Copeland in respect of his own position, or that of Clarity, that was defamatory of the
plaintiffs. Moreover, the pleadings do not allege that the Article refers to the substance of any Complaint of Clarity or Anderson.
It is therefore not possible to infer any defamatory statements to Copeland based on the pleadings regarding the content of the
Article. Accordingly, Anderson cannot know the case that he has to meet and cannot plead otherwise than by way of a blanket
denial that he made any defamatory statement to Copeland.
78
In my view, in the absence of a pleading regarding the substance, even if not the details, of a defamatory statement
made by Anderson to Copeland, the pleadings fail to disclose a reasonable cause of action against Anderson and Clarity for the
purposes of r. 21.01(1)(b). In addition, the plaintiffs have failed to plead the material facts upon which they base their claim that
Anderson's alleged conversation with Copeland was actionable in view of the text of the Article. Accordingly, the plaintiffs'
defamation plea against both Clarity and Anderson is also struck under r. 25.06(1) as failing to plead the material facts upon
which the plaintiffs rely for their claim based on the Article.
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Molyneux and Levitt
79

Molyneux and Levitt also move to strike the defamation claims against them.

80 Both Molyneux and Levitt are in litigation with Callidus and are attempting to enforce their personal guarantees in respect
of a loan made by Callidus to an entity referred to as "Fortress Resources" in the Statement of Claim. However, there is no
pleading that the Article refers to Fortress Resources nor is there a pleading regarding what either Molyneux or Levitt is alleged
to have said to Copeland. There is therefore no pleading as to what either Molyneux or Levitt communicated to Copeland that
was defamatory of the plaintiffs.
81 Further, Molyneux and Levitt could possibly be liable in defamation if they pursued a "common design" with McFarlane to
publish a defamatory article concerning the plaintiffs. However, the plaintiffs' pleading does not plead facts that would establish
such a common design, as opposed to an agreement for a larger conspiracy, which is discussed below.
82
In my view, therefore, the positions of Anderson, Molyneux and Levitt on this issue are substantially similar. On this
basis, the defamation claims against each of Molyneux and Levitt should be struck under r. 21.01(1)(b) as failing to disclose a
reasonable cause of action and, in addition, should be struck under r. 25.06(1) as failing to plead the material facts upon which
the plaintiffs rely for their claims based the Article.
Intentional Interference with Economic Relations
83

The plaintiffs assert claims of intentional interference with economic relations against all of the applicants.

84
The elements of this tort were addressed by the Supreme Court in Bram Enterprises Ltd. v. A.I. Enterprises Ltd., 2014
SCC 12, [2014] 1 S.C.R. 177 (S.C.C.). In that decision, Cromwell J. concluded at para. 5 that the tort was available in threeparty situations in which the defendant commits an unlawful act against a third party and that act intentionally causes economic
harm to the plaintiff. He also concluded that, for the purposes of the tort, conduct is unlawful if it would be actionable by the
third party or would have been actionable if the third party had suffered loss as a result of it. At para. 45, Cromwell J. went on
to state that "[t]he two core components of the unlawful means tort are ... that the defendant must use unlawful means, in the
narrow sense, and that the defendant must intend to harm the plaintiff through the use of the unlawful means." For this purpose,
breaches of criminal or regulatory law do not satisfy the criteria for "unlawful means".
85
The plaintiffs' claims for damages for intentional interference with economic relations against all of the applicants in
these motions should be struck for two reasons.
86
First, given the determinations above that the plaintiffs' defamation claims against the applicants should be struck, the
plaintiffs' claims against the applicants for intentional interference with economic relations cannot survive. These claims are
based on "unlawful means" in the form of actionable defamation of the plaintiffs. As the plaintiffs' defamation claims have been
struck, the plaintiffs' claims for interference with economic relations fail to plead an essential element of the tort.
87 Second, with respect to the element of third-party involvement, the pleadings state simply that the Defendants "deceived
third-party market participants into believing that Callidus and Catalyst were engaged in fraudulent activity and were subject
to 'investigation' by the OSC and the Toronto police." The plaintiffs further plead that the Defamatory Words were published to
induce these market participants to sell their Callidus Shares, thereby lowering the Callidus share price for a prolonged period
of time.
88 The plaintiffs have therefore failed to identify the third party or third parties against whom the applicants are alleged to have
committed an unlawful act. They have also failed to plead facts that establish the commission of an unlawful act that constitutes
unlawful means, as understood for the purposes of this tort, directed against such third party or third parties. Specifically, they
have failed to identify a claim of any third-party market participant against the applicants arising out of the publication of the
Defamatory Words by the applicants.
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89 Counsel for the plaintiffs conceded that if a plaintiff asserting a claim of intentional interference with economic relations
must plead facts that identify a third party against whom the defendant has committed an unlawful act, and the actionable claim
of such third-party against the defendant that arose as a result of the applicants' actions, the claim is deficient. As I find that
such pleadings are required, the pleadings against the applicants fail to disclose a reasonable cause of action.
90

Accordingly, this claim should be struck under r. 21.01(1)(b) as against all of the applicants.

Unjust Enrichment
91

The plaintiffs assert a claim for unjust enrichment against all of the applicants.

92 In order to succeed in a claim for unjust enrichment, a plaintiff must prove three matters: (1) an enrichment of or benefit
to the defendant; (2) a corresponding deprivation of the plaintiff; and (3) the absence of a juristic reason for the enrichment:
see Apotex Inc. v. Eli Lilly and Co., 2015 ONCA 305, 125 O.R. (3d) 561 (Ont. C.A.), at para. 20, referring to Kerr v. Baranow,
2011 SCC 10, [2011] 1 S.C.R. 269 (S.C.C.), at para. 32.
93 The plaintiffs plead that the applicants have been unjustly enriched through their participation in an unlawful short selling
attack. Read generously, this is understood to proceed on the basis that the publication of the Defamatory Words rendered
unlawful the Conspirators' short sales of Callidus Shares that would otherwise have been lawful. The pleading alleges that the
applicants received a benefit in the form of their profit made on the short sales, that "the benefit was at Callidus's expense, as
it corresponded to a decline in Callidus's market capitalization, which constitutes an injury to Callidus", and that there was no
juristic reason for the enrichment. The plaintiffs seek an order requiring the applicants to pay over their profits on the sale of
Callidus Shares to the plaintiffs.
94

There are two problems with this pleading.

95
First, given the determination above that the defamation pleading must be struck, the pleading that there was no juristic
reason for the applicants' profits from their short sales cannot stand. In the absence of a further act that vitiates the applicants'
sales activity, there is nothing improper or illegal about the applicants' actions in taking short positions in the Callidus Shares
that would support a claim for unjust enrichment.
96
Second, as was observed in Apotex Inc. v. Eli Lilly and Co. at para. 43, there must be a reciprocal relationship between
the defendant's benefit and the plaintiff's deprivation for a claim of unjust enrichment to succeed, that is, the defendant's gain
must correspond to the plaintiff's loss:
The Supreme Court of Canada recently discussed the elements of unjust enrichment in Professional Institute of the Public
Service of Canada v. Canada (Attorney General), 2012 SCC 71, [2012] 3 S.C.R. 660, at paras. 148-158. With respect to
the first and second elements, the enrichment and the corresponding deprivation, the court explained, at para. 151, that
they are "the same thing from two different perspectives" or "two sides of the same coin." These elements are "properly
understood to connote a transfer of wealth": at para. 152. Since "the purpose of the doctrine of unjust enrichment is to
reverse unjust transfers of wealth", the first question the court asked in that case was whether the government was enriched
at the plaintiffs' expense. The court affirmed that the government's gain had to correspond to the plaintiffs' loss for the
unjust enrichment claim to succeed.
97
This requirement for a claim of unjust enrichment was confirmed in the recent decision of the Supreme Court in Moore
v. Sweet, 2018 SCC 52 (S.C.C.). In that decision, Côte J. for the majority noted at para. 43 that "the plaintiff must demonstrate
that the loss he or she incurred corresponds to the defendant's gain, in the sense that there is some causal connection between
the two."
98 In this case, there is no reciprocal relationship between the applicants' alleged gain, being profits from their short selling
activity, and the plaintiffs' alleged deprivation, being the decline in Callidus' market capitalization. While the triggering event
may have been the same — the publication of the Article — the alleged gains of the Conspirators and the losses suffered by
11

the plaintiffs do not exhibit a reciprocal relationship, and are not causally related, as understood for the purposes of a claim
of unjust enrichment.
99 The losses that corresponded to the applicants' gains from their short selling activity were transferred from the holders of
Callidus Shares who sold their shares in the market to the Conspirators who acquired such shares for the purpose of covering
their naked short positions. Neither Callidus nor Catalyst was a seller of Callidus Shares. The loss suffered by Callidus was a
reduction in its ability to raise additional capital as a result of a lowered market capitalization. The loss suffered by Catalyst
was a reduction in the market value of its investment in Callidus. However, the decline in Callidus's market capitalization was
not a loss that was transferred from Callidus to the applicants nor was the decline in the market value of Catalyst's investment
in Callidus.
100
In this regard, the pleadings in this case raise a similar issue to that which was presented in Apotex Inc. v. Eli Lilly and
Co., although in a very different context. The following reasoning of the Court of Appeal at para. 55 of that case is equally
applicable in the present case:
This is not a bilateral context where Apotex is the only party that has been wronged by Lilly. Effectively, Apotex is asking
the court to designate it as the de facto beneficiary of the wrongfully-obtained monopolistic profits despite recognizing
in its pleadings that it was the public that suffered actual deprivation as a result of the monopolistic pricing. Unlike the
plaintiffs in the "profiting from wrong" cases discussed above, Apotex is not positioned as the sole party with a legitimate
right to "enforce" or "deter" the underlying wrong. The pecuniary interests of consumers, and potentially other generic
companies, are also implicated. Lilly did not owe Apotex an equitable duty, nor is this case akin to the "exceptional" breach
of contract cases where courts award restitution damages to a plaintiff in order to prevent a defendant from exploiting a
bilateral agreement to its advantage.
101
Accordingly, the plaintiffs' claims for unjust enrichment should be struck under r. 21.01(1)(b) as against all of the
applicants.
Conspiracy
102 The plaintiffs' principal claim in the Statement of Claim is its claim of conspiracy against the Defendants. As discussed
above, the pleadings allege that, in or about December 2016, the Wolfpack Conspirators and the Guarantor Conspirators entered
into the Conspiracy with the intention of causing economic harm to the plaintiffs. The elements of the plan to be implemented
in furtherance of the Conspiracy are set out in paragraph 64 of the Statement of Claim.
103 In Normart Management Ltd. v. West Hill Redevelopment Co. (1998), 37 O.R. (3d) 97 (Ont. C.A.), at paras. 21 and 22,
the Court of Appeal approved the following statement of the pleading requirements for a civil conspiracy claim which is quoted
from Bullen, Leake and Jacob's Precedents of Pleadings, 12th ed. (London: Sweet & Maxwell, 1975) at pp. 646-47:
The statement of claim should describe who the several parties are and their relationship with each other. It should allege
the agreement between the defendants to conspire, and state precisely what the purpose or what were the objects of the
alleged conspiracy, and it must then proceed to set forth, with clarity and precision, the overt acts which are alleged to
have been done by each of the alleged conspirators in pursuance and in furtherance of the conspiracy; and lastly, it must
allege the injury and damage occasioned to the plaintiff thereby.
104 In this action, the essence of the conspiracy claim is that the Conspirators agreed to a plan whereby a defamatory article
would be published and the Conspirators would profit from the decline in the value of the Callidus Shares by covering short
positions put in place shortly prior to publication of the article. For clarity, while the plaintiffs also alleged that the Guarantors
co-ordinated their responses to the litigation commenced by Callidus against them and, in that connection, asserted allegedly
spurious defences and counterclaims, these allegations do not form part of the conspiracy claim. They are instead alleged to
be events that prompted the Guarantor Conspirators to enter into the Conspiracy with the Wolfpack Conspirators. Similarly, as
mentioned, while the Conspirators are alleged to have communicated with certain parties, in addition to Copeland, with a view
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to publication of an article negative to Callidus and Catalyst, these efforts were not successful and were not directly part of the
implementation of the Conspiracy as described in paragraph 64.
105 In the Addendum, the plaintiffs say that each of the Conspirators were aware of and agreed to participate in the Conspiracy
and that each benefitted from and intended to unlawfully harm the plaintiffs through the Conspiracy. Significantly for present
purposes, they also say that, because all of the Defendants were party to the common design shared by the Conspirators, each
Defendant is liable for the damages caused, irrespective of whether such Defendants participated in each specific act constituting
the Conspiracy.
Anson Defendants
106
I propose to consider the conspiracy pleadings relative to the Anson Defendants by first describing their alleged
involvement in the Conspiracy and then addressing the claims against the Anson Corporate Defendants and the Anson Individual
Defendants separately in turn.
The Conspiracy Pleadings and Particulars in Respect of the Anson Defendants
107
In the Statement of Claim, the plaintiffs plead that in late 2016 West Face encouraged Anson "to support its planned
short attack" and disclosed to the Anson Defendants the identity of the Guarantors and its knowledge of co-ordination between
the Guarantors. The pleadings further allege that in or about December 2016, the Wolfpack Conspirators, which includes the
Anson Defendants, and the Guarantor Conspirators entered into the Conspiracy.
108 In the Addendum, by way of particulars, the plaintiffs allege that in February 2017 Spears and Puri discussed and agreed
to a plan with Langstaff to work up false fraud complaints against the plaintiffs. They also say that, at or after this time, all
of the Anson Defendants were in contact, directly or indirectly, with the other Conspirators and agreed to become part of the
Conspiracy described in paragraph 64 of the Statement of Claim. In addition, the plaintiffs say that, from and after this time,
Spears, Puri and the other Anson Defendants communicated directly or indirectly with the other Conspirators in furtherance
of the Conspiracy. These communications, which the plaintiffs say are generally unknown to them but known to the Anson
Defendants, are alleged to have included meals in June 2017 at a particular restaurant.
Disposition of the Motions of the Anson Corporate Defendants
109 The Anson Corporate Defendants argue that the pleadings fail to plead sufficient facts to disclose a claim of conspiracy
against them in that there is no pleading of any specific action on the part of the Anson Defendants in respect of the Conspiracy.
In particular, they say that the plaintiffs have failed to plead any particulars that enable the Anson Defendants to understand
the steps comprising the plan described in paragraph 64 in which they are alleged to have participated. In this regard, it is
not disputed that the plaintiffs do not allege that the Anson Defendants made any of the Complaints to the OSC or had any
conversations with Copeland.
110 The Anson Corporate Defendants also suggest that, insofar as the pleadings plead any facts, they are inconsistent with,
if not actually contradicted by, the particulars set out in the Addendum. In particular, they say that the timing of the alleged
entering into of the Conspiracy by the Anson Defendants in or about February 2017 is inconsistent with, and excludes the Anson
Defendants' participation in, the entering into of the Conspiracy by the other Conspirators in December 2017.
111 There are clearly difficulties with the pleadings in the Statement of Claim insofar as they address the involvement of the
Anson Corporate Defendants in the Conspiracy. As noted, the particulars in the Addendum contradict the pleading that the Anson
Defendants entered into the Conspiracy in December 2017. Further, Langstaff is not a Defendant and his only involvement, as
pleaded in paragraphs 95 and 96 of the Statement of Claim, was to assist the Wolfpack Conspirators to put short positions in
place. Therefore, the allegation in the Addendum that the Anson Defendants and Langstaff were involved in a plan to work up
false complaints against the plaintiffs has no connection to the Conspiracy claim as currently pleaded. Moreover, there is no
suggestion in the Addendum that Langstaff was the means of the alleged "indirect" communication between Spears, Puri and
the Anson Corporate Defendants, on the one hand, and the other Conspirators, on the other hand.
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112 Taking the foregoing into consideration, the allegations pertaining to the Anson Corporate Defendants can be summarized
as follows on a generous reading. The Anson Corporate Defendants, as represented by Spears and Puri, agreed with the other
Conspirators to become part of the Conspiracy in or after February 2017 and communicated with the other Conspirators after
this time, including at meals in June 2017 involving Spears and Puri. The purpose of the Conspiracy was to harm Catalyst
and thereby to profit to the detriment of the plaintiffs. The Anson Corporate Defendants were therefore aware, among other
things, of the intention of the other Conspirators to implement the Plan, and in particular to cause an article to be published
that was defamatory to Callidus. In anticipation of the publication of this article, the Anson Defendants put short positions in
the Callidus Shares in place and profited from the decline in the Callidus Shares after publication of the Article at the expense
and to the detriment of Callidus and Catalyst.
113
The issue for the Court is whether these spare pleadings, together with the pleadings regarding the involvement of
the other Wolfpack Conspirators and the Guarantor Conspirators, are sufficient to satisfy the requirements of r. 21.01(1)(b). I
conclude that these allegations are sufficient to establish a viable claim of conspiracy against the Anson Corporate Defendants
in that they address each of the requisite elements of the civil conspiracy claim as set out above.
114
Further, insofar as the Anson Defendants say that the pleadings do not allow them to know the case against them, I do
not agree for the following reasons. The Anson Defendants are in a position to plead with respect to each of the matters referred
to above as constituting the requisite elements of a civil conspiracy claim.
115
In particular, the issues of whether Spears and Puri agreed to the Conspiracy and whether they had the alleged
communications with the other Conspirators are factual matters within the knowledge of the Anson Defendants. Insofar as it
is necessary to establish knowledge of the Conspiracy on the part of the Anson Corporate Defendants, the plaintiffs' pleadings,
together with the particulars in the Addendum, allege that the Anson Corporate Defendants became aware of the Conspiracy and
agreed to it through the involvement of Spears and Puri described above. Further, the Anson Corporate Defendants are alleged
to have participated by putting short positions in place to benefit from the anticipated market consequences of the Article and
to have profited therefrom. These are also purely factual matters to which the Anson Corporate Defendants are in a position to
plead. Conversely, given the allegation of a conspiracy, it is not reasonable to expect that the plaintiffs would necessarily know
the specific communications among Spears, Puri and the other Conspirators in respect of the Conspiracy or the extent of the
short positions of the Anson Corporate Defendants, if any, in the Callidus Shares.
116
Based on the foregoing, I conclude that the plaintiffs' pleadings of conspiracy against the Anson Corporate Defendants
disclose a reasonable cause of action for the purposes of r. 21.01(1)(b).
Enterprise Liability
117 As an alternative argument, the Anson Corporate Defendants say that paragraph 20 of the Statement of Claim should be
struck in respect of the Anson Corporate Defendants because it alleges liability on an enterprise-wide basis, rather than against
individual corporations. As I understand this argument, the Anson Defendants say that such a pleading fails to assert a viable
cause of action against any of them individually for the purpose of r. 21.01(1)(b).
118
Paragraph 20 of the Statement of Claim alleges, in effect, that the Anson Individual Defendants and the entities that
comprise the Anson Corporate Defendants at all material times operated, acted, and marketed themselves as a single entity.
Accordingly, this pleading in paragraph 20 would treat all of the Anson Corporate Defendants as a single entity for the purposes
of the conspiracy claim. It is also alleged in paragraph 20 that the Anson Individual Defendants and the Anson Corporate
Defendants are vicariously liable for the acts and omissions of one another or alternatively that they acted as agent for the other
Anson Defendants. These latter pleadings of vicarious liability and agency are not at issue in this section.
119
The Anson Corporate Defendants say that courts have struck pleadings that are drafted on the "enterprise liability"
approach. They refer to and rely on Hughes v. Sunbeam Corp. (Canada) Ltd. (2000), 11 B.L.R. (3d) 236 (Ont. S.C.J.) at paras.
48-49, varied on other grounds, (2002), 61 O.R. (3d) 433 (Ont. C.A.); and on Martin v. Astrazeneca Pharmaceuticals PLC,
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2012 ONSC 2744, 27 C.P.C. (7th) 32 (Ont. S.C.J.), at para. 120, affirmed, 2013 ONSC 1169 (Ont. Div. Ct.). However, these
cases exhibited compelling reasons on the facts as pleaded for excluding particular corporate entities from potential liability.
120
In the present case, it is alleged that Spears and Puri are respectively a principal of, and an analyst at, all of the Anson
Corporate Defendants. Their actions and their knowledge are, therefore, the actions and knowledge of all of the Anson Corporate
Defendants. Further, each of the Anson Corporate Defendants is alleged to trade in securities. There are no facts before the
Court that would narrow the class of Anson Corporate Defendants who could have participated in the Conspiracy by putting
short positions in place to profit from the decline in the market price of the Callidus Shares. Nor is there any basis for excluding
the possibility that a short position of one of the Anson Corporate Defendants was taken on behalf of one or more other Anson
Corporate Defendants - that is, was allocated among the Anson Corporate Defendants.
121
Accordingly, I do not accept the argument that paragraph 20 of the Statement of Claim should be struck by virtue of
the pleading therein of liability on an "enterprise liability" basis.
Disposition of the Motions of the Anson Individual Defendants
122 The Anson Individual Defendants also submit that the conspiracy claim against them should be struck on the basis that
the plaintiffs have failed to plead any particulars of their involvement that satisfy the requirements of r. 25.06(1).
123 Given the conclusion above that the conspiracy claim should not be struck in respect of the Anson Corporate Defendants
because, in part, of the actions of Spears and Puri in agreeing to the Conspiracy on behalf of the Anson Corporate Defendants
and the allegation that, as Defendants, Spears and Puri took short positions in the Callidus Shares or otherwise benefitted from
such trading, there is no basis for striking out the claims against them. The pleadings in respect of these parties are essentially
the same as the pleadings against the Anson Corporate Defendants. For the reasons discussed above, such pleadings satisfy the
requirements for a civil conspiracy pleading.
124
However, in my view the claim of conspiracy against Kassam must be struck for want of any pleading of any overt
act on his part pertaining to his involvement in the Conspiracy. The pleadings in respect of Kassam therefore fail to plead an
essential requirement for a claim of civil conspiracy. Based on the pleadings, and the Addendum, Kassam also cannot know the
case against him that he has to meet. He is therefore not in a position to plead in any meaningful way based on the plaintiffs'
pleadings in respect of him.
125 Accordingly, the conspiracy claim against Kassam should be struck under r. 21.01(1)(b) as failing to disclose a reasonable
cause of action against him.
Clarity/Anderson
126
I will deal in turn with the conspiracy claims against Clarity and Anderson after first setting out the pleadings and
particulars of the plaintiffs in respect of these claims.
The Conspiracy Pleadings and Particulars in Respect of Clarity/Anderson
127
In the Statement of Claim, the plaintiffs plead that West Face contacted Clarity and "encouraged it to participate in
the upcoming wave of short attacks against Callidus". Clarity and Anderson are included in the Wolfpack Conspirators and, as
such, are included in the pleading that alleges that, on or about August 9, 2017, the Wolfpack Conspirators took naked short
positions in the Callidus Shares and covered those positions later to their profit.
128 The pleadings further allege that Clarity and Anderson entered into the Conspiracy in or about December 2017. Thereafter,
in paragraph 68 the plaintiffs allege that Clarity or Anderson agreed to file, and did file, false "whistleblower" complaints with
the OSC in coordination with the other Complainants in order to portray different alleged issues with Callidus' continuous
disclosure and with matters relating to Catalyst.
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129
In addition, the pleadings allege that Anderson, who had a prior relationship with Copeland, recruited Copeland to
write the Article to further the Conspiracy. The Statement of Claim alleges that Copeland was directed by the Conspirators to
"interview" McFarlane. It also alleges that Copeland had a conversation with Anderson that was "similar" to his conversation
with McFarlane.
130 In the Response, the plaintiffs provide, by way of particulars, that Anderson and Clarity communicated frequently with
the other Conspirators from and after January 2017 and agreed to join and participate in the Conspiracy prior to June 2017.
Disposition of the Motions of Clarity/Anderson
131
Clarity and Anderson say that the pleadings fail to identify their actual involvement in the Conspiracy. In particular,
they rely upon the inconsistencies between the Statement of Claim and the particulars in the Response.
132
There is a clear inconsistency between the timing of the alleged agreement of Clarity and Anderson to enter into the
Conspiracy as pleaded in the pleadings and as provided in the particulars in the Response. Further, insofar as the plaintiffs allege
that Clarity and Anderson did not agree to participate in the Conspiracy until sometime in 2017 prior to June, the allegation
that Clarity and Anderson filed a false "whistleblower" complaint to the OSC in furtherance of the Conspiracy cannot stand.
This timing is contradicted by the pleadings in the Statement of Claim that the Complaints were filed with the OSC in late
2016 or early 2017.
133
In addition, I have dealt earlier with the issues of the substance of McFarlane's alleged conversation with Copeland
in the context of the defamation claims against Anderson and Clarity. For present purposes, the allegation in paragraph 86
regarding Anderson's communication with Copeland is deficient in failing to set out the subject matter of such conversation.
As mentioned earlier, Anderson was not the subject of a guarantor action by Callidus. There is also nothing in the Article that
has been attributed to Anderson, whether pertaining to any alleged "whistleblower" complaint by him or otherwise.
134
Taking the foregoing into consideration, the pleadings pertaining to Clarity and Anderson are substantially similar to
the pleadings in respect of the Anson Defendants. The plaintiffs allege that Clarity and Anderson agreed to participate in the
Conspiracy by June 2017 and that the purpose of the agreement was to harm Catalyst and thereby to profit to the detriment of
the plaintiffs. As a result, Clarity and Anderson were aware, among other things, of the intention of the other Conspirators to
implement the Plan, and in particular to cause an article to be published that was defamatory to Callidus. In anticipation of the
publication of this article, Clarity and Anderson put short positions in the Callidus Shares in place and profited from the decline
in the Callidus Shares after publication of the Article at the expense and to the detriment of Callidus and Catalyst.
135 The issue for the Court is whether these pleadings, together with the pleadings regarding the other Wolfpack Conspirators
and the Guarantor Conspirators, are sufficient to satisfy the requirements of r. 21.01(1)(b). I conclude that these allegations
are sufficient to establish a viable claim of conspiracy against Clarity and Anderson in that they address each of the requisite
elements of a civil conspiracy claim as set out above.
136
Further, insofar as Clarity and Anderson say that the pleadings do not allow them to know the case against them, I
do not agree. Clarity and Anderson are in a position to plead with respect to each of the matters referred to in the preceding
paragraph as constituting the requisite elements of a civil conspiracy claim for the same reasons that I concluded that the Anson
Defendants were in a position to plead with respect to the civil claim against them.
137
Accordingly, I conclude that the plaintiffs' pleadings of conspiracy against Clarity and Anderson disclose a reasonable
cause of action for the purposes of r. 21.01(1)(b).
Molyneux/Levitt
138
I propose to treat the plaintiffs' pleadings of conspiracy against Molyneux and Levitt together as, for present purposes,
the claims against each of them are virtually identical.
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The Conspiracy Pleadings in Respect of Molyneux and Levitt
139
In the Statement of Claim, Molyneux and Levitt are included as Guarantors and Guarantor Conspirators. Their
involvement in the activities preceding the alleged agreement regarding the Conspiracy in December 2016, and its significance
for the plaintiffs' conspiracy claim, has been described above. With respect to the Conspiracy, the pleadings allege that Molyneux
and Levitt entered into the agreement to implement the Plan in December 2016. The pleadings further allege that Levitt or
Molyneux filed a false "whistleblower" complaint with the OSC in late 2016 or early 2017 relating to Callidus and Catalyst
in furtherance of the Conspiracy. In addition, in paragraph 86 of the Statement of Claim, it is alleged that both Molyneux and
Levitt had conversations with Copeland "similar" to the conversation between Copeland and McFarlane. Lastly, Molyneux and
Levitt are included in the Wolfpack Conspirators who are alleged to have taken short positions, directly or indirectly, in the
Callidus Shares on or about August 9, 2017 and to have profited therefrom.
Disposition of the Motions of Molyneux and Levitt
140
Molyneux and Levitt submit that, even with the particulars provided in the Response, they do not know the case they
have to meet. There are two principal aspects to this position to be addressed.
141
First, Molyneux and Levitt argue that, to the extent they are alleged to have participated in the Conspiracy by making
false statements to Copeland regarding Callidus and Catalyst, there is no pleading that states what they are alleged to have said.
142
I have dealt with this issue in the context of the defamation claims against Molyneux and Levitt. For this purpose,
Molyneux and Levitt are in essentially the same position as Anderson, notwithstanding that, unlike Anderson, each is the subject
of litigation by Callidus on their guarantees. Moreover, there is no pleading that the Article refers to any of Fortress Resources,
Molyneux or Levitt, nor is there any pleading attributing any particular statements in the Article to Molyneux or Levitt or any
pleading regarding any alleged defamatory statements made by Molyneux or Levitt to Copeland.
143 However, setting aside the aforementioned pleadings, the pleading of conspiracy that remains alleges that Molyneux and
Levitt entered into the Conspiracy, and were therefore aware of the elements of the Plan to be implemented, were aware that the
purpose of the Conspiracy was to harm Catalyst and thereby to profit to the detriment of the plaintiffs, took short positions in
the Callidus Shares, and profited therefrom by covering those positions after the market decline that followed the release of the
Article. While these assertions may well be factually incorrect, the Court is required to assume the truth of the pleadings for the
purposes of these motions to strike. The proper means of addressing any factual inaccuracies is a summary judgment motion.
144 For the reasons set out above in respect of the other applicants on these motions, I am of the opinion that the foregoing
pleadings of conspiracy against Molyneux and Levitt, together with the pleadings regarding the Wolfpack Conspirators and the
other Guarantor Conspirators, disclose a reasonable cause of action for the purposes of r. 21.01(1)(b) in that they address each
of the requisite elements of a civil conspiracy claim against Molyneux and Levitt as set out above.
Conclusion
145 Based on the foregoing, the plaintiffs' claims of defamation, intentional interference with economic relations, and unjust
enrichment are struck in respect of each of the Anson Defendants, Clarity, Anderson, Molyneux and Levitt. In addition, the
plaintiffs' claim of civil conspiracy against Kassam is also struck.
Costs
146 The applicants were partially but not completely successful on these motions. While most of the plaintiffs' claims against
them have been struck, the principal claims of conspiracy have not been. In these circumstances, I think that the applicants
should be entitled to a portion of their costs respecting an appropriate allocation between the claims struck and the conspiracy
claims. For this purpose, I find the appropriate allocation to be 2/3: 1/3 based on a combination of the relevant portions of the
parties' facta and the time required for submissions on the hearing of these motions. Further, I see no basis in the plaintiffs'
conduct in respect of these motions to support costs on a substantial indemnity.
17

147 The Anson Defendants seek total costs of $37,467.86 on a partial indemnity basis. They took the primary responsibility
for these motions. Given the importance of these motions to the Anson Defendants, and to the other applicants, the relative
complexity of the motions, and the relative seniority of counsel, I find this aggregate amount to be reasonable. Accordingly, I
fix fair and reasonable costs of the Anson Defendants at $25,000 on an all-inclusive basis.
148 Clarity/Anderson seek costs of $7,8436.90 on a partial indemnity basis. This is reasonable, given the issues affecting them
and the time spent on this motion by their counsel. Accordingly, I find fair and reasonable costs of these applicants to be $5,230.
149
Molyneux seeks costs of $11,685.45. However, given the extent of his involvement in this motion, and the relative
complexity of his arguments, neither of which exceeded that of Clarity/Anderson, I think that fair and reasonable costs would
be the same amount as awarded to these other applicants. Accordingly, I find fair and reasonable costs to be $5,230.
150
Levitt did not provide a costs submission as he had left the hearing for a medical appointment before this matter was
addressed by the Court. If Levitt wishes to make a costs submission, he will have thirty days to make written submissions not
exceeding five pages in length together with a costs outline in the form required by the Rules of Civil Procedure.
Motions granted in part.
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ENDORSEMENT
MCEWEN J.
[1]
This is the second of a number of endorsements that I will be releasing in advance of the
anti-SLAPP motions scheduled for the week of May 17, 2021.
[2]
In this motion, the Catalyst Capital Group Inc. ("Catalyst") and Callidus Capital
Corporation ("Callidus") (collectively the "Catalyst Parties") seek an order requiring the
defendants Nathan Anderson ("Anderson") and ClaritySpring Inc. ("ClaritySpring") (collectively
the "Anderson Defendants") to reveal the identifies of sources with whom Anderson spoke while
preparing whistleblower submissions for the Ontario Securities Commission ("OSC") in respect
of the alleged misconduct on the part of the Catalyst Parties. ClaritySpring provided the
submissions to the OSC in mid-2017.
[3]
The Anderson Defendants resist the motion, generally submitting that the Catalyst Parties'
request is wholly inappropriate within the context of the pending anti-SLAPP motions and that the
Court should recognize a case-by-case privilege over the sources' identities.
OVERVIEW
[4]
I do not propose to set out in detail the long and complicated history concerning this matter.
It is well set out in the decision of Boswell J.: The Catalyst Capital Group Inc. v. West Fact Capital
Inc., 2021 ONSC 125.
[5]
For the purpose of these reasons, it is sufficient to present the facts concerning the Catalyst
Parties and the Anderson Defendants.
[6]
In 2016-2017, Callidus was a public company which, amongst other things, specialized in
providing loans to fmancially distressed borrowers. Catalyst, a private equity investment firm,
was a related company in that a number of Catalyst finds held a majority of the shares in Callidus.
Newton Glassman ("Glassman") was the Chief Executive Officer of Callidus and a founding
partner of Catalyst.
[7]
Anderson is a U.S. business analyst, professional short seller and whistleblower. He is the
principal of ClaritySpring.
[8]
In 2016, Anderson began investigating the Catalyst Parties to determine whether they were
in violation of securities laws. During the investigation, Anderson reviewed documents and
communicated with approximately thirty sources including investors and former employees of the
Catalyst Parties.
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[9]
Ultimately, the Anderson Defendants delivered two submissions to the OSC (collectively
the "Whistleblower Submissions") in which it was alleged, amongst other things, that Glassman,
through his control of Catalyst, was artificially inflating the valuation of the Catalyst Parties'
investments which enabled them to report false financial returns. The allegations contained in the
Whistleblower Submissions also raised issues of alleged fraud.
[10] Anderson distributed the Whistleblower Submissions to others, including members of the
press. Amongst those in the media who received the Whistleblower Submissions from Anderson
was Rob Copeland ("Copeland"), a reporter at the Wall Street Journal. Copeland, along with his
colleague Jacqui McNish ("McNish"), ultimately wrote articles concerning the Catalyst Parties
which were published in the Wall Street Journal on August 9 and 10, 2017. The articles mentioned
the alleged fraud allegations. On the morning the first Wall Street Journal article was published,
the Anderson Defendants shorted 6,100 shares of Callidus.
[11] In November 2017, the Catalyst Parties commenced this action against Dow Jones &
Company (the publisher and owner of the Wall Street Journal), Copeland, McNish, and Jeffrey
McFarlane who was interviewed for the articles. The Catalyst Parties have also commenced a
separate action, the "Wolfpack Action," against a number of defendants including, once again,
Copeland and McFarlane.
[12] The Catalyst Parties and certain defendants through counterclaims seek significant
damages in the Wolfpack Action. The litigation is fractious and there are now almost forty parties
involved in one capacity or another.
[13] A number of parties have brought anti-SLAPP motions, including the Catalyst Parties and
the Anderson Defendants. Anderson was cross-examined in respect of his motion and, during that
cross-examination, was asked to provide the identities of various Catalyst investors and other
persons which he refused.
[14] This led to the within motion. For the reasons that follow, I order that the Anderson
Defendants answer the questions in dispute, namely questions 3-7 and 9 at the cross-examination
of Anderson and all questions that relate thereto.
THE LAW
[15] It is well known that courts may recognize confidential source privilege in the context of a
relationship between a journalist and a source, on a case-by-case basis, in accordance with the
Wigmore criteria which are set out by the Supreme Court of Canada in R. v. National Post, 2010
SCC 16, [2010] 1 SCR 477, at para. 53:
(i)

The communication must originate in a confidence that the identity of the informant
shall not be disclosed.

(ii)

The confidence must be essential to the relationship in which the communication
arises.
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(iii) The relationship must be one which should be "sedulously fostered" in the public good.
(iv) If all of these requirements are met, the Court must consider whether in the instant case
the public interest served by protecting the identity of the informant from disclosure
outweighs the public interest in getting at the truth.
[16] The Parties agree that the aforementioned test applies to this case. The Parties further agree
that the this test can be applied to matters that do not involve journalists and can apply to anyone
who publishes material of public interest as set out in the Supreme Court of Canada's decision in
Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 SCR 640, at paras. 96-97. Since Grant, courts
have recognized case-by-case confidential source privileges as applicable to parties who are
neither publishers nor directly associated with traditional publishers: see e.g. Parent c. R., 2014
QCCS 132.
THE POSITIONS OF THE PARTIES
The position of the Catalyst Parties
[17] The Catalyst Parties submit that the identities of the sources are relevant to the anti-SLAPP
motions since Anderson referred to the various categories of people and institutions that he spoke
with in the affidavit he prepared for his anti-SLAPP motion. Anderson also provided the alleged
content of the conversations with the confidential sources but refused to name them. The Catalyst
Parties submit that they are entitled to full cross-examination on the issue, and that since Anderson
raised the issue, he cannot now credibly assert that it is irrelevant.
[18] The Catalyst Parties also submit that the issue is specifically relevant to the onus that they
must meet at the anti-SLAPP motions. The Catalyst Parties are obliged to establish, amongst other
things, that there are grounds to believe that their proceeding has substantial merit and that the
Anderson Defendants have no valid defence: see Courts of Justice Act, R.S.O. 1990, c. C.43, s.
137.1 ("CJA"). If they cannot obtain the identities of the confidential sources, they cannot test
Anderson's version of events as to what was said in his conversations with the confidential sources.
[19] The Catalyst Parties further submit that the Anderson Defendants cannot be considered
journalists as they are professional short sellers and whistleblowers motivated by self-interest. In
this regard, they rely upon the contents of text messages that Anderson exchanged with Copeland
that will be explored in this Endorsement.
[20] Overall, they submit that in the circumstances of this case, the relationship between the
Anderson Defendants and their sources is not one that should be sedulously fostered for the public
good and further, that the public interest in discovering the truth outweighs the public interest in
protecting the identity of the Anderson Defendants' sources.
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The position of the Anderson Defendants
[21] The Anderson Defendants submit that the identities of the confidential sources are not
relevant in the context of the pending anti-SLAPP motions, particularly when Anderson has given
evidence as to the general nature of the sources and what he said to them. They submit that the
Court should not permit the Catalyst Parties to seek information beyond what is required in respect
of the issues and defences in the anti-SLAPP motions. The CJA provides that no further steps may
be taken in a proceeding once an anti-SLAPP motion has been brought, until the motion has been
disposed of.
[22] The Anderson Defendants also submit that, in any event, the purpose of the Catalyst
Parties' motion goes beyond the pending anti-SLAPP motions. They claim that the Catalyst
Parties, and in particular Glassman, are notorious litigators and that Glassman is really seeking the
names of the confidential sources so that he can expand the litigation and punish the sources.
[23] The Anderson Defendants further submit that the confidential sources' identities are
protected by the four-part Wigmore test and that the Anderson Defendants are akin to an
investigative journalist.
[24] Last, the Anderson Defendants submit that, in any event, the Whistleblower Submissions
were not based on these discussions but largely on documentation attached to the Whistleblower
Submissions as set out therein.
[25] Overall, they submit that the Catalyst Parties' motion to reveal the Anderson Defendants'
confidential sources should be dismissed. They claim the motion seeks evidence that is irrelevant
to the anti-SLAPP motions, protected by case-by-case privilege, sought for vindictive purposes
and forms little, if any, of the basis for the Whistleblower Submissions.
ANALYSIS
[26]
I will begin by discussing a few of the discrete issues that were raised at the motion. I will
then perform an analysis with respect to the production of the confidential sources.
The Anderson Defendants are not akin to an investigative journalist
[27] It is important to note from the outset that these reasons do not offer any conclusions or
findings with respect to whether any of the Catalyst Parties' allegations against the Anderson
Defendants are valid and only deal with the motion concerning confidential sources.
[28] I do not, however, accept the Anderson Defendants' submission that they are some form
ofjournalist.
[29] Unlike a journalist who purports to be an impartial provider and source of information, the
Anderson Defendants are professional short sellers and whistleblowers who are primarily, if not
solely, motivated by profit.
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[30] It is in this context that the Anderson Defendants sought out the confidential sources to
obtain information and ultimately, prepared the Whistleblower Submissions, leaked them to the
press, shorted the Callidus stock and presumably made a profit.
[31] In these circumstances, I do not believe that the Anderson Defendants could be compared
to a journalist.
[32] This is germane to the analysis that I must perform pursuant to the Wigmore test, which I
will examine further below. In my view, this distinction is important since it applies to the third
criterion as to whether it is a relationship that should be "'sedulously fostered' in the public good":
National Post, supra, at para. 53. The Court of Appeal for Ontario underscores the need to focus
on the general and not the specific relationship for the third criterion; the general relationship here
is not between a source and a journalist but rather a source and a professional short seller: 1654776
Ontario Ltd. v. Stewart, 2013 ONCA 184, 114 O.R. (3d) 745, at paras. 86-95, leave to appeal
refused [2013] S.C.C.A. No. 225.
The role of short sellers in the capital markets
[33] As I. have indicated, the purpose of these reasons is not to draw any conclusions with
respect to the allegations made in the action against the Anderson Defendants.
[34] In order to perform a proper analysis of the Wigmore criteria, however, I believe that it is
of some importance to briefly review the role of short sellers in the capital markets. It is for this
reason that I asked the parties to provide me with additional submissions concerning short sellers.
[35] The general consensus in the academic literature is that short selling has both positive and
negative effects on the markets.
[36] On the upside, short selling contributes to market liquidity and price efficiency. It provides
an opportunity to communicate negative views about a particular company, which can then be
reflected in the price of the company's shares. This can, therefore, limit unseemly practices,
overvaluations and bias.
[37] On the downside, short sellers who engage in unethical and illegal market manipulation,
often known as "short and distort" campaigns, can damage legitimate companies, harm their
employees and investors and jeopardize the markets.
[38] Perell J. further recognized the legitimacy of short selling in his decision in Harrington
Global Opportunities Fund S.A.R.L. v. Investment Industry Regulatory Organization of Canada,
2018 ONSC 7739, at paras. 12 and 14, where he noted that while short selling is a legitimate
activity in the capital markets, the strategy of "short and distort" is illegal and an attempt to
manipulate the market.
[39] Based on the above and in reviewing the submissions of counsel, the articles and the
decision of Perell J., I am satisfied that short selling is a legitimate activity, but also one that is
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vulnerable to a strategy of providing false and misleading information about a public company to
lower the value of the stock. Nothing in these reasons, therefore, should be taken to imply that
short selling, in and of itself, is unethical or illegal.
The refusals are relevant to the pending motion
[40] I agree with the Catalyst Parties that the refused questions are relevant to the anti-SLAPP
motion.
[41] In my view, the identities sought are relevant given the Catalyst Parties' obligation to
adduce evidence concerning the strength of their claim against the Anderson Defendants and the
validity of the Anderson Defendants' defences. Both Boswell J. and I have ordered extensive
production by the Catalyst Parties, including information sought by the Anderson Defendants: see
The Catalyst Capital Group Inc. v. West Fact Capital Inc., supra; The Catalyst Capital Group Inc.
and Callidus Corporation v. West Face Capital Inc. et al., 2021 ONSC 1140.
[42] In this regard, I wholeheartedly agree with the comments of Boswell J., at paras. 209-216
of his decision, with respect to his jurisdiction to order production. I also agree with the scope of
the production he ordered, which was largely mirrored in my previous endorsement. Overall, the
aforementioned production orders are proportional in light of the size and complexity of the
lawsuits where the parties are seeking multimillion-dollar damages.
[43] As Boswell J. noted, at para. 339, which I have agreed with in my previous decision, at
para. 68, the trend in civil litigation is toward full disclosure and, in particular, a case of this nature
benefits from full rather than limited disclosure. It can hardly be described as disproportionate
given the scope of documentary production provided to date.
[44] To my mind, it would create an unlevel playing field to compel the Catalyst Parties to
provide the aforementioned documentation, but more narrowly limit the documentation and
information to which they are entitled.
[45] I do not accept the Anderson Defendants' submission that disclosure is unnecessary since
the OSC Whistleblower Submissions were based largely on documents and that they have
disclosed the nature of the parties to whom Anderson spoke and the nature of those conversations.
Anderson conducted several interviews as part of his research prior to ClaritySpring delivering the
Whistleblower Submissions and distributing them to others.
[46] Given the Catalyst Parties' allegations of conspiracy, and the activities that were
undertaken by the Anderson Defendants which will be described in greater detail below, I believe
that the Catalyst Parties are entitled to test Anderson's assertions concerning his conversations
with the unidentified sources, even though they do not figure prominently in the Whistleblower
Submissions. These inquiries by Anderson were obviously important to his investigation and,
therefore, the identities of the confidential sources should be produced.

Page: 8

[47] Having determined that the Anderson Defendants are not journalists, that short selling in
and of itself is not objectionable and that the motion brought by the Catalyst Parties is relevant to
the anti-SLAPP motions, I now turn to the Wigmore test.
THE WIGMORE TEST
Criterion #1: The communication must originate in a confidence that the identity of the
informant will not be disclosed
[48] Although the Catalyst Parties do not concede this criterion, they did not present any
argument concerning it at the motion.
[49] The Anderson Defendants submit that there is no question that the communications
between Anderson and the confidential sources, which arose in the course of researching and
preparing the Whistleblower Submissions, originated in confidence. Anderson's sworn evidence
is that the individuals agreed to speak with him on the condition that their identities would remain
confidential. Anderson has also provided sworn evidence that the Whistleblower Submissions
were provided to Copeland on the understanding that Anderson would not be required to divulge
his confidential sources to Copeland.
[50]

Based on the above, I accept that criterion #1 has been met.

Criterion #2: Confidentiality must be essential to the relationship in which the
communication arose
[51] Once again, although the Catalyst Parties do not concede this criterion, they did not present
any argument.
[52] The Anderson Defendants submit that, as a matter of common sense, a source may be
deterred from providing information to Anderson because of the potential that their identity may
be revealed. I would agree with this submission. Anderson spoke with individuals including
former employees of the Catalyst Parties, Catalyst investors and others in the financial sector with
knowledge of the Catalyst Parties and Glassman. Given the litigious nature of the distressed
market financing arena and the Catalyst Parties'/Glassman's past and current litigation therein, I
accept that confidentiality would be essential to the relationship between Anderson and his sources
as they would want to ensure that they remained out of the fray.
[53]

Based on the above, I accept that criterion #2 has been met.

Criterion #3: The relationship must be one that should be sedulously fostered in the public
good
[54] For the third criterion, the court's analysis is focused on "the `public interest' in fostering
the general relationship involved": Stewart, at para. 86.
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[55] Based on the record before me, the Anderson Defendants are professional short sellers and
whistleblowers Unlike a more conventional whistleblower who is often an employee, executive,
or related person, the Anderson Defendants have no connection with the Catalyst Parties. The
question, therefore, is whether the relationship between a short seller and a confidential source
should be sedulously fostered in the public good.
[56] The Anderson Defendants describe their role as akin to an investigative journalist. As
noted, I disagree. Anderson began his investigation of the Catalyst Parties with an aim to determine
whether there were questionable activities which would financially benefit him by engaging in a
short selling strategy.
[57] Based on his investigations, Anderson decided that there was an opportunity to profit and
ClaritySpring provided the Whistleblower Submissions to the OSC. Anderson then provided the
Whistleblower Submissions to others, including the media, and decided to engage in a short selling
exercise with respect to the Callidus stock around the time that the Wall Street Journal articles
were published.
[58] Had the Anderson Defendants stopped at merely providing the Whistleblower Submissions
to the OSC, and perhaps received a financial reward from the OSC as sometimes happens, I may
have accepted their argument that I should protect their relationship with confidential sources as
being those that should be sedulously fostered in the public good.
[59] However, the Anderson Defendants did not stop there and, consequently, the "general
relationship" in question at this stage is different than that of a journalist or simple whistleblower.
Anderson took the Whistleblower Submissions to different media outlets, including Reuters and
the Wall Street Journal, in an attempt to have them published. The Wall Street Journal, through
Copeland and McNish, did in fact publish those reports and as noted, in the morning that the first
article was published, the Anderson Defendants shorted Callidus's stock.
[60] Based on the above, I find that the relationship between the Anderson Defendants and their
confidential sources is not one that should be sedulously fostered in the public good. As I have
noted above, I am not making any conclusory findings about whether the Anderson Defendants
did or did not act appropriately.
[61] On this interlocutory motion, however, based on the specific facts of this case, I cannot
conclude that the Anderson Defendants acted akin to an investigative journalist. They were not
looking to publish articles in the public good or of a general interest to the public. Rather, the
Anderson Defendants acted in advance of an investment strategy that depended on the
dissemination of the information obtained.
[62] I am also of the view that, unlike any form of journalist, the Anderson Defendants were
not subjected to any professional oversight and I reject their submission that the Wall Street Journal
and/or the OSC provided the necessary oversight. There is no evidence to suggest that this was
the case and it does not ring true in a case where the Anderson Defendants were providing the
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information to third parties rather than a publisher/employer who performs the necessary checks
and balances before publishing.
[63] The Anderson Defendants also rely heavily upon the decision of Master Dash in Cadillac
Fairview Corporation Ltd v. Standard Parking of Canada Ltd, 2003 CanT II 23598 (Ont. S.C.),
at paras. 29-30, wherein he held that the Court should sedulously foster an environment which
encourages corporate whistleblowers to bring to light criminal activities taking place in the
workplace and that this is in the public good.
[64] While I agree entirely with Master Dash's comments, that case is distinguishable. Cadillac
Fairview dealt with whistleblowers providing information to the victim of an alleged crime, the
contractual partners of their employer. Conversely, the within case deals with confidential sources
providing information to a professional short seller who then, as part of an orchestrated investment
strategy, also shares the information to regulators, amongst others.
[65] Furthermore, and in any event, Master Dash ordered that the identities of the employees be
disclosed, but again I find little of that case to be useful given the disparate facts.
[66]
#3.

Based on the above, I conclude that the Anderson Defendants have not satisfied criterion

Criterion #4: The public interest in protecting the identity of the sources must outweigh the
public interest in discovering the truth
[67] Having found that the relationship between a short seller and their source is not one that
should be sedulously fostered, the analysis could have stopped with criterion #3: National Post,
supra, at para. 53. Nevertheless, I also find that the Anderson Defendants have failed to show that
the public interest in protecting the confidential sources outweighs the public interest in
discovering the truth.
[68] Unlike with the third criterion where the focus of the analysis is on the general relationship,
for the final criterion the Court can review the specific relationship and the content of the
communication: Stewart, supra, at paras. 85 and 94. At this stage, the Court can also consider the
timing of the privilege claim, the centrality of the issue to the dispute, the stage of the proceedings,
"whether the journalist is a party to the proceedings", and "whether the information is available
through any other means": Globe & Mail c. Canada (Procureur general), 2010 SCC 41, [2010] 2
S.C.R. 592, at para. 66. This is not an exhaustive list.
[69] Had the Anderson Defendants stopped at simply providing the Whistleblower Submissions
to the OSC, they may have met this criterion as well. However, that is not the case. Anderson
provided the Whistleblower Submissions to Copeland. Anderson further engaged in text
exchanges with Copeland wherein he bragged about his success in driving down the stock of
another company, calling the company "stupid" and that he was "beating up" on it. Anderson also
participated in another article published by the Wall Street Journal. In that article, he discussed
how he drove down the stock price of another company, Nikola Corp., noting that when he
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publishes reports concerning companies' activities "people can lose their jobs, their
careers...money" and that he "will be threatened with lawsuits."
[70] I accept the Anderson Defendants' submissions that securities regulators recognize the
value of preserving source confidentiality as it would undermine the entire basis of the protections
associated with the whistleblower programs. Within the context of the OSC framework, this is
entirely sensible.
[71] However, the circumstances here go beyond whistleblowing. Anderson's plan was not to
lead an investigation that would result solely in prosecution by regulatory authorities; instead, he
acted in self-interest. The factual matrix of this case does not suggest impartiality, but rather the
partial activities of a professional short seller and whistleblower who seeks to earn a profit.
[72] The public interest in discovering the truth would have been served by only submitting the
Whistleblower Submissions to the OSC. The additional steps taken in self-interest and to advance
an investment strategy undermine the public interest in protecting the identities of the sources.
[73] In the absence of evidence to the contrary, it is also reasonable to assume that at least some
of the sources Anderson spoke with were likely acting in their own financial interest throughout
their dealings with Anderson.
[74] Moreover, based on the additional factors discussed in Globe & Mail, the Anderson
Defendants are parties to the litigation and the issues in dispute are important to the Catalyst
Parties' ability to satisfy their onus in the anti-SLAPP motions. These factors favour disclosing
the identifies of the sources.
[75] I also do not accept the Anderson Defendants' submissions that the identities of the
confidential sources should be privileged to protect them from untoward litigation that may be
commenced by the Catalyst Parties at the behest of Glassman. The Anderson Defendants cite Mr.
Glassman's well-Imown propensity to litigate in this regard.
[76] The Catalyst Parties'/Glassman's propensity to litigate is no secret. Although the Anderson
Defendants did not file any evidence in support of this argument, it is set out in the motion
materials filed by Dow Jones & Company, Copeland, and McNish in a related motion. Glassman
has described the business of distressed lending as a "blood sport." Not surprisingly, this
frequently finds the Catalyst Parties and Glassman involved in litigation. As noted above, at para.
69, Anderson also knew that his published reports could lead to lawsuits. In these circumstances,
I question how Anderson could have credibly advised his sources that their identifies would remain
confidential.
[77] While the disclosure of the sources' identities could lead to litigation being commenced
against them, I am not persuaded that this is sufficient to keep the sources' identities confidential.
If litigation is commenced against them, they will have all of their rights and remedies to have
such an action dismissed. I acknowledge that this may seem to be small consolation but, in the
context of the case, I cannot conclude that criterion #4 is met.
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[78] Based on the above, I conclude that the Anderson Defendants have not satisfied criterion
#4. The disclosure of the confidential sources is reasonable and proportionate in this action.
DISPOSITION
[79]
Based on the foregoing, I order that the Anderson Defendants answer the questions in
dispute, questions 3-7 and 9, at the cross-examination of Anderson and all questions that
reasonably relate thereto.
[80] As per my first endorsement, I recognize that one party or another may seek to appeal this
ruling. I similarly order that this Endorsement not be disseminated or published in any way,
beyond counsel and their clients for a period of 30 days. If any party moves for leave to appeal
within the 30-day period, then this publication ban will continue until the motion for leave to
appeal has been determined by the Divisional Court. The publication ban will expire if no party
moves for leave to appeal within the 30 days.
[81] If the parties cannot agree on the issue of cost, they can arrange for a thirty-minute case
conference before me to discuss further steps.

McEwen, J.

Released: March 2, 2021
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Lederer J.:
Introduction
1
This is a motion for an interlocutory injunction. The defendant, Brandon Moyse, has changed jobs. His former employer
seeks to enjoin him from breaching a confidentiality clause that was part of his employment contract and compelling him to
comply with a clause that, for a time, would prevent him from working for a competitor.
2 An injunction is an equitable remedy. It has long been said that: "He who seeks equity must do equity" or "He who comes
into equity must come to court with clean hands". This is not just true of those who ask for an injunction, but also to those
who oppose it.
Background
3
Brandon Moyse was employed by the plaintiff, The Catalyst Capital Group Inc. ("Catalyst"), as an analyst. On March
14, 2014, Brandon Moyse sent an e-mail to Thomas Dea, a partner at the defendant, West Face Capital Inc. ("West Face"),
expressing interest in "working with West Face". 1 At the time, West Face was recruiting analysts. They met on March 26, 2014.
On May 19, 2014, West Face offered Brandon Moyse a job. On May 24, 2014, while on vacation, Brandon Moyse gave notice
of his resignation to Catalyst, effective June 22, 2014. 2 The e-mail sent by Brandon Moyse made no reference to his plans or
to having accepted employment with West Face. This information came to light within the following few days. By letter, dated
May 30, 2014, counsel for Catalyst wrote to West Face and counsel for Brandon Moyse concerned about the implications of
the departure of Brandon Moyse and his accepting employment with West Face, a competitor in a narrow field of investing. In
particular, the letter states that the valuation methodologies used by Brandon Moyse, at Catalyst, were proprietary and that the
information he received and generated was "highly sensitive and confidential". It relates Catalyst's concern that Brandon Moyse
"has imparted or will be imparting Confidential Information to West Face that he acquired in the course of his employment
with [Catalyst]." The letter refers to provisions in the Catalyst's Employment Agreement with Brandon Moyse dealing with
confidentiality, "Non-Solicitation" and "Non-Competition". 3
4 Answers were not long in coming. On June 3, 2014, counsel for West Face responded, followed two days later by counsel for
Brandon Moyse. The former took the position that the non-competition and non-solicitation clauses were both unenforceable.

1

The latter agreed. Counsel for West Face said little about the concern for confidentiality indicating only that West Face "had
impressed upon Mr. Moyse that he is not to share or divulge any confidential information that he obtained during his employment
with [Catalyst]". 4 Counsel for Brandon Moyse said more. He denied that Brandon Moyse had used "proprietary valuation
methodologies" and said that Brandon Moyse did not understand what investment strategies were being referred to "in the
context or proprietary information". Counsel assured the representatives of Catalyst that Brandon Moyse had no intention of
revealing "any information which could reasonably be considered confidential or proprietary in nature". Counsel offered that
Brandon Moyse would "abide by the confidentiality provisions contained in the [Catalyst] Employment Agreement". 5
5
A single reply was delivered by counsel for Catalyst. This letter, dated June 13, 2014, pointed out that the rejection
of Catalyst's reliance on the non-competition and non- solicitation clauses failed to account for the fact that West Face was
a direct competitor of Catalyst"...in a highly specialized field in which very sensitive and proprietary information is shared
every day with trusted analysts such as Mr. Moyse". The response recognized the assurances provided in respect of confidential
information, but concludes that they "do not go far enough." 6
6 These letters demonstrate two things of importance. The first is that West Face and Brandon Moyse, while they did not and
do not dispute the enforceability of the confidentiality clause, were unprepared to recognize any substance to the concerns for
confidentiality raised by Catalyst. The second is how quickly this turned litigious. In his first letter, counsel for Catalyst, having
repeated the concern of his client that confidential information had been or would be given to West Face, said that the business
interests of Catalyst "have been and will continue to be irreparably harmed" and referred to the "Remedies" provision in the
agreement. The letter went on to say that Catalyst would consider any proposal that would answer "the current situation". 7
In his response, the lawyer acting for West Face complained that "no evidence to support your allegation that your client has
suffered irreparable harm" 8 had been provided. This letter was written on June 3, 2014, which is to say, three weeks before
Brandon was to start working at West Face (June 23, 2014) and only ten days after he had given his notice to Catalyst. It is
difficult to see how such proof could be prepared so early and so quickly without any understanding of what Brandon Moyse had
in his possession and could have or had delivered to West Face. West Face and Brandon Moyse simply gave their assurances;
thereby denying there was any reason for concern. Their letters propose that either Catalyst accept their assurance or go to
court. They volunteered nothing.
7

Was Catalyst right? Was there any reason for concern?

March 27, 2014 E-Mail and the Investment Memos
8

Thomas Dea deposed that, at the meeting on March 26, 2014, he requested that Brandon Moyse provide a copy of his

resumé "so that I could circulate it to others at West Face". 9 What Thomas Dea did not say was that, at the meeting, he also
requested that Brandon Moyse deliver samples of his research and writing. 10 Rather, further on in the affidavit, Thomas Dea
indicated that "[s]ince the commencement if this litigation...West Face has conducted a diligent search of its emails to determine
whether there was any information of Catalyst disclosed by Brandon". He says that, as a result of the search, West Face found
an e-mail, dated March 27, 2014, which delivered examples of the written work of Brandon Moyse. 11
9

Brandon Moyse deposed an affidavit he said was in response to two affidavits made in support of the application for an

injunction. 12 The first of these was an affidavit of James Riley, the Chief Operating Officer of Catalyst; and the second, an
affidavit of Martin Musters, a consultant retained by counsel for Catalyst to undertake a forensic examination of a computer
that had been used by Brandon Moyse during his employment with Catalyst. Neither of these affidavits refers to the e-mail
of March 27, 2014 and attached memos. Presumably for that reason, there is no mention of them in the affidavit of Brandon
Moyse. It was not referred to and so it was not part of the response.
10
What Brandon Moyse did say is that he was aware of "three potential investments" being considered by Catalyst. He
reviewed his involvement with each and described Catalyst's interest and the information he had, and used, variously as "widely
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known", available "to any potential purchaser", "publically available" and containing "no confidential information". 13 He cited
the paragraphs of the affidavit of James Riley this responds to and summarized them, as follows:
Contrary to the allegations at paragraphs 8 and 67 of Mr. Riley's Affidavit, there was nothing confidential and proprietary in
the methodology that I used to value certain investment opportunities while I worked at Catalyst. Rather, I used commonly
used and well-known valuation methods. 14
11 In paragraph 8 of his initial affidavit, the first of the two paragraphs to which Brandon Moyse was responding, James Riley
explained the harm that can arise if"... a competitor learns of the opportunities Catalyst is considering or studying, the investment
models it is using for a particular situation, the methodology Catalyst is considering for acquiring control or influence, or the
turnaround plan Catalyst is considering once it acquires control." 15 In paragraph 67, the second of the two paragraphs referred
to, James Riley outlined the specific harm to Catalyst if Brandon Moyse is not compelled to comply with the non-compete
clause and to return all confidential information to Catalyst. 16
12 James Riley swore a second and subsequent affidavit. It refers to the affidavit of Brandon Moyse and indicates that it was
only upon its receipt that Catalyst learned that Brandon Moyse had sent"....Catalyst's confidential information to West Face as
part of his efforts to secure employment there". 17 James Riley deposed that, prior to receiving the affidavit of Brandon Moyes,
West Face did not inform Catalyst that it had received the memos attached to the e-mail of March 27, 2014. 18 He contested
the assertions of Brandon Moyse that the information delivered was not confidential and publicly available:
Moyse's analysis of active and potential investments contain highly confidential information belonging to Catalyst which
Moyse should not have shared with a competitor such as West Face under any circumstances. 19
13
What is clear from this review is that, despite their assurances that there was no reason for concern, West Face and
Brandon Moyse were both aware that memos, regarded by West Face as confidential, had been sent by Brandon Moyse to
Thomas Dea with the e-mail of March 27, 2014. The memos, as delivered, each say on the first page, "Confidential" and "For
Internal Discussion Purposes Only". 20 There can have been little doubt that West Face would have and did understand the
perspective of those at Catalyst. Having received the memos, Thomas Dea circulated them to the other partners and a VicePresident at West Face. 21 He did this understanding that the information was confidential and of the concern associated with
its disclosure. When he was cross-examined, Thomas Dea was asked and answered:
Q. Did any of the partners, or did Mr. Zhu express any concern about the fact that Mr. Moyse had sent West Face
Catalyst's confidential information?
A. Yes. Prior to us extending the offer I discussed with one of the partners, with Tony, we were generally favourably
disposed to his capabilities, but one concern we had was that he had conveyed confidential information to us, and I
agreed with that, and so I asked our General Counsel to have a discussion with him specifically about that, to convey
to him the seriousness with which we view the protection of confidential information, to make sure that — and to
explain that we'd have the highest expectation that he would uphold that if he were to come and work for us. 22
14

For his part, when cross-examined, Brandon Moyse professed not to understand what makes a memo confidential:
Q. So what makes a memo confidential?
A. I'm not sure really. 23

And, later, in the same cross-examination, after some discussion about the substance of confidentiality:
Q. Right. Right? It's the level of analysis, that's the work product that's being performed for your employer; you surely
understand that.
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A. Yes.
Q. And that's what makes it confidential.
A. I don't know.
Q. Do you disagree with that?
A. I don't know what makes it confidential. 24
15 I note that, during the course of his submissions, counsel for Brandon Moyes acknowledged that it was an error to deliver
these memos to West Face. He referred to this as a "rookie mistake". I assume this refers to the idea that Brandon Moyes was
young and inexperienced. He may be. Often, the term "rookie mistake" is used in the context of professional athletics. In hockey
or football, or any other sport, a "rookie" (a first-year player) who makes a mistake, and in so doing breaks the rules, is penalized
in the same way as a more experienced participant. The fact that Brandon Moyes is young, and may be inexperienced, does not
serve to decrease any responsibility or liability for the harm that may attach to his actions. 25
16
What appears to have happened is that, rather than be forthcoming and allow Catalyst to understand what had happened
and to consider what, if any, impact there was to its business, West Face and Brandon Moyse determined to take the position
that there was no impact. They sought to have Catalyst rely on their assurances that this was so. Once it became known that
information that was considered by Catalyst to be confidential had been delivered, West Face and Brandon Moyse chose to argue
that the information really should not be considered as being confidential or proprietary. On his cross-examination, Brandon
Moyes was asked and said:
Q. Okay. And in terms of the actual confidential information, you say it didn't include any confidential information,
you don't mean to suggest again that the analysis that you're performing is not confidential?
A. I don't believe it is. It was based on publicly available information.
Q. Right. But lots of things are based on publicly available information, but the fact that you're performing an analysis
that may not be readily available to the public is what makes it confidential. That's your work product is analyzing.
A. I agree it's a work product and proprietary.
Q. And that's what makes it confidential. That's what you're being paid for, to perform this analysis that's not publicly
available.
A. I multiply publicly available numbers by publicly available numbers. Like-minded people would have done the
same thing. 26
At this point, counsel for Catalyst makes the following comment and receives the following response:
Q. You do far more than multiply, Mr. Moyes. Let's be fair. Anybody can take a calculator. You're not hired to be a
calculator. You're hired to bring your experience and expertise in performing an analysis, right? That's why you're
being paid $200,000 a year.
A. One sixty-two. 27
17
Thomas Dea recognized that the information he received from Brandon Moyse was "confidential to Catalyst" 28 .
Nonetheless, West Face concluded that the information disclosed was not particularly sensitive or damaging to Catalyst. Based
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on a review of the documents, West Face had concluded that the information in the documents was primarily a recitation of
public information and contained a pedestrian analysis. 29
18 The determination of Brandon Moyse and those at West Face as to what constitutes confidential information that should
be protected is too narrow. This is demonstrated by the assertion of Brandon Moyse that all he did he was to multiply publicallyavailable numbers by publically-available numbers and that, in some way, this removes his work from being considered
confidential. There is more to the question than that:
A person who has obtained information in confidence is not allowed to use it as a springboard for activities detrimental
to the person who made the confidential communication and springboard it remains even when all the features have been
published or can be ascertained by actual inspection by any member of the public... the possessor of the confidential
information still has a long start over any member of the public ... the possessor of such information must be placed under
a special disability in the field of competition in order to ensure that he does not get an unfair start. 30
and:
Even when all of the information becomes public, if an ex- employee is able, by information provided by or developed
for the previous employer, to gain an advantage that the ex-employee would not have had if he or she had to check only
public sources such ex-employee would still be liable for breach of confidence despite public disclosure. This reflects an
obligation to pay for the advantage gained from the 'convenient' confidential source, or the head start that the disclosure
had given such employee over other members of the public.
What is really being protected in situations of this nature is the original process of mind. The protection is enforced against
persons who wish to use the confidential information without spending time, trouble and expense of going through the same
process. One can reconcile the springboard principle with the overriding principle denying confidence and information in
the public domain, by describing the 'springboard' as a measure of the scope and duration of the obligation enforcing good
faith upon an ex-employee while the rest of the world catches up. 31
19

When, in the letter sent by its counsel on June 3, 2014, West Face told Catalyst: "Your assertion that West Face induced

Mr. Moyse to breach his contractual obligation to [Catalyst] is...baseless" 32 , it may have been technically accurate. (This
depends on how you interpret the fact that Thomas Dea asked for the samples of the work of Brandon Moyse.) However, it
is clear that this and the other assurances found in the letter were written knowing that West Face had received information
marked "Confidential" and that West Face was sufficiently concerned that it felt it was necessary to remind Brandon Moyse
of his obligations. Despite this, West Face said nothing to Catalyst other than to provide, what I believe can fairly be called,
its ineffectual assurances.
20 Similarly, Brandon Moyse knew he had sent material marked "Confidential" and "For Internal Discussion Purposes Only"
to West Face. More than that, he knew that the information it contained was confidential and should not have been given to
West Face. Having come to this realization, he had deleted the e-mail:
Q. Now, you yourself had actually deleted a copy of that March 27th email from your computer system, right?
A. Yes.
Q. And the reason you chose to delete that particular email, I take it, as opposed to other emails which you didn't
delete, was because you thought that there was something perhaps improper about your having sent that email?
A. Upon, further reflection after sending it, yes.
Q. And that is what you thought was wrong about that? That you had disclosed confidential information to West Face?
A. That I had disclosed information to West Face.
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Q. And you're not denying that your analysis and the analysis of other people at Catalyst in those memos that you did
send to West Face was proprietary and that belonged to Catalyst?
A. I agree it's proprietary.
Q. And you're not denying I take it that the analysis that was performed, in particular - and we'll look in some detail
at these presentations or memos. But some of the analysis that was performed was certainly confidential?
A. Yes.
Q. In other words, it wouldn't be known by third parties?
A. Yes.
Q. The, how long did it take you to come to that realization?
A. That I shouldn't have sent it?
Q. Yes.
A. I don't remember exactly.
Q. And was around the time that you came to that realization that you thought you might cover your tracks deleting it?
A. No. I deleted it within a week of sending it probably I just don't remember exactly the date. 33
21
Yet, in the letter sent, on behalf of Brandon Moyse, on June 5, 2014 34 , nothing was said about this. The letter
makes the general assertion to the effect that Brandon Moyes, in performing valuations of companies, did not use "proprietary
valuation methodologies" and that while he is aware of "3 to 5 prospective acquisitions", he would not disclose any confidential
information concerning them. He said he is prepared to sign a letter confirming he would abide by the confidentiality provisions
in his contract of employment, an agreement to which he was already bound.
22
What is apparent is that both West Face and Brandon Moyse did not provide information or respond to the concerns
of Catalyst, in a meaningful way, until the evolution of this motion required them to do so. They waited until Catalyst
discovered that information it considered to be confidential had been delivered before acknowledging there was an issue and
then proclaimed that, based on their analysis, the material should not be considered to be confidential.
23 This is to be contrasted to the approach taken by the defendants in GDI Solutions Inc. v. Walker. 35 In that case, a business
was sold. As part of the sale, a non-competition provision was negotiated and agreed to. The vendor and others joined a new
company that was in direct competition with the business that had been sold. It was alleged that they had misappropriated
confidential information. Upon the commencement of the ensuing action, they undertook to and did review their files and
"promptly" returned all confidential proprietary information. They undertook to and did preserve the electronic and other records
of the employees who had left. 36
24
In the case I am to decide, it is a question whether, in the end, the approach adopted by Brandon Moyse and West Face
will meet the test that allows a party to obtain equity.
25

It is important to note that Catalyst is adamant that the investment memos delivered with the March 27, 2014 e-mail were

sensitive and confidential. 37 For his part, Brandon Moyse acknowledged that these memos may disclose strategies that Catalyst
could employ in a given situation. In his cross-examination, Brandon Moyes did agree that these memos contain information
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that Catalyst would not want disclosed to a third party. 38 Thomas Dea acknowledged that West Face considered its investment
strategies to be confidential and that West Face has a proprietary interest in protecting that confidentiality. 39
The Affidavit of Documents
26
This is not the first time this motion for an interlocutory injunction has been to court. On July 16, 2014. Mr. Justice
Firestone made a consent order imposing interim terms that were to remain in place until August 7, 2014, the date it was, at that
time, anticipated that this motion would be heard. It was subsequently re-scheduled to today. The order of Mr. Justice Firestone
includes the following term:
THIS COURT FURTHER ORDERS that prior to the return of interlocutory motion, Moyse shall deliver a sworn affidavit
of documents to Catalyst, including copies of Schedule 'A' documents, setting out all documents in his power, possession
or control, that relate to his employment with Catalyst (the 'Documents'). Moyse shall also advise whether any of the
Documents have been disclosed to third parties, including West Face, and the details of any such disclosure.
27

By letter, dated July 22, 2014 40 , counsel for Brandon Moyse delivered an Affidavit of Documents, as required by the

order of Mr. Justice Firestone. Like the letter, the Affidavit of Documents is dated July 22, 2014. 41 It lists 819 documents.
The accompanying letter states that:
Many (and possibly most) of the enclosed documents are public documents (publicly available financials/presentations/
research, etc.) with many duplicates and various versions of the same document. 42
28 In a third affidavit, this one sworn on July 24, 2014, James Riley contests this understanding. From a review of the titles
alone, he says that he, and a colleague, identified "at least 245 confidential documents that were in Moyse's possession on July
22, 2014". 43 He provides some examples:
• Document 27: a spreadsheet created by Catalyst to analyze the debt structure and asset valuation of an identified
prospective investment. Catalyst used the spreadsheet to decide whether and how to invest in the situation and at
what price. 44
• Document 82: a presentation Catalyst gave to potential investment bankers it was interviewing to walk them through
the concept, strategy and results of a situation. The aim was to explore the potential for debt and equity financing. 45
• Document 88: is related to the presentation referred to in Document 82. It is a spreadsheet containing full details of
the company's operating model, including projections on a granular, store-by-store basis. 46
• Document 163: is one of many documents that contain Catalyst's analysis of information received pursuant to nondisclosure agreements. 47
29

James Riley summarizes this portion of his affidavit of July 22, 2014 with the following two paragraphs:
The confidential documents identified by Michaud and I contain information that is not publicly available. In many
cases, the documents disclose Catalyst's confidential financial modeling and/or analyses of situations and investments it
is either considering or that it has invested in. In other cases, the documents shed insight into Catalyst's management of its
investments, including its associates, which if shared with a competitor would give the competitor an insight into Catalyst's
confidential operations.
In all cases, the documents contained in the information that Moyse, as a former employee of Catalyst, should not have
retained in his power, possession or control when he resigned from Catalyst, especially when he intended to immediately
begin working for a competitor to Catalyst in the special situations investment industry. 48
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30
As with the March 27, 2014 e-mail and enclosures, it took the processes of this motion before Catalyst learned that the
documents it alleges are confidential had been retained by Brandon Moyse. In his initial affidavit, Brandon Moyse said:
It is noteworthy that neither Mr. Riley nor Mr. Musters provide any actual evidence that I transferred information,
confidential or otherwise, from Catalyst's services to my Dropbox or Box accounts or other personal devices. Instead, Mr.
Riley and Mr. Musters rely solely on unsupported speculation and innuendo. 49
31

At his cross-examination, Brandon Moyse said that, when he made this statement, he did so in circumstances where

his search of his personal electronic devices had not been "exhaustive enough". 50 He conceded that, at the time, he did have
"confidential information on [his] personal computer devices". 51
32
It took the appearance before Mr. Justice Firestone and the order it produced to demonstrate that Brandon Moyse had
retained documents belonging to Catalyst, some of them allegedly confidential. It is possible that there is more. At the crossexamination of Brandon Moyse, he could not say with absolute certainty that his most recent search had been exhaustive. 52
33 It bears asking if a party questions the concerns of the other as "speculation and innuendo" when it knew or should have
realized that it was wrong to do so, does it come to court in a fashion that allows it to ask that equity balance in its favour?
34
Having said this, counsel for Brandon Moyse, joined by counsel for West Face, pointed out that there is no evidence to
suggest that any of these documents have been delivered to, or are in the possession of West Face. In the letter enclosing the
Affidavit of Documents, counsel for Brandon Moyes, in compliance with the order of Mr. Justice Firestone, states: "save the
March 27, 2014 email from [Brandon] Moyse to West Face Capital, there has been no documentary disclosure or dissemination
to any third-party." 53
The Personal Computer of Brandon Moyse
35

The order of Mr. Justice Firestone included the following provisions:
THIS COURT FURTHER ORDERS that Moyse shall turn over any personal computer and electronic devices owned by
him or within his power or control (the "Devices") to his legal counsel, Grossman, Grossman and Gale LLP ("GGG") for
the taking of a forensic image of the data stored on the Devices (the "Forensic Images"), to be conducted by a professional
firm as agreed to between the parties.

36
It is not just that documents thought by Catalyst to be confidential have been found in the possession of Brandon
Moyse. On June 19, 2014, Catalyst learned that not only was Brandon Moyse leaving Catalyst, but also that he had accepted
employment with West Face. Catalyst sees West Face as a competitor. Although the factum filed on behalf of West Face tends
to minimize competition between the two firms ("...while West Face and Catalyst do compete in certain respects, their primary
business focuses are different" 54 ) , at the hearing of the motion, counsel for West Face conceded the two firms do compete.
The next day, on June 20, 2014, Computer Forensics Inc., a company that "...specializes in the retrieval of data from hard drives,
servers, laptops, cell phones. and other devices" 55 was retained, on behalf of Catalyst, to produce a forensic image of a desktop
computer that had been used by Brandon Moyse. Martin Musters is the Director of Forensics at Computer Forensics Inc. In the
affidavit he swore, Martin Musters said that, as a result of the analysis undertaken in respect of the desktop computer, he was
able to determine that, on specific dates, Brandon Moyes had accessed particular files 56 :
• on March 28, 2014, over an eleven-minute period, Brandon Moyse accessed a series of files from an 'Investors Letters'
directory; 57
• on April 25, 2014, over a seventy-minute period, Brandon Moyse accessed several files which contain the word 'Stelco'
in the file directory or in the file name; 58
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• on May 13, 2014, over a sixty-one-minute period, Brandon Moyse accessed several files through his Dropbox account
which had the name 'Masonite' in the file name; 59
• also, on May 13, 2014, over a twenty-four-minute period, Brandon Moyse accessed several files from a '2014 Potential
Investment' directory. 60
• on May 26, 2014, at 12:31 p.m., Brandon Moyse accessed a document entitled '14-05-26 Notes' from a directory entitled
'Monday Meeting'. 61
37

Brandon Moyse has answers that explain each of these inquiries. He wanted to review the Investment Letters (March

28, 2014) because he was thinking of leaving Catalyst and wanted to understand what might be said about him if he left. 62
Brandon Moyse reviewed the Stelco files (April 25, 2014) out of personal curiosity. At the time, the transaction was no longer
active. 63 The Masonite material (May 13, 2014) he reviewed was not found in files that belonged to Catalyst. It was part of an
exercise associated with an interview process being conducted by, or on behalf of, Mackenzie Investments. The material was
provided to Brandon Moyse by Mackenzie Investments or obtained from Masonite's website. 64 On May 13, 2014, Brandon
Moyse also accessed files related to WIND Mobile. This was done as part of his duties at Catalyst. He was working on a chart
to include in an investment memo. 65 Lastly, the reference to Monday Meeting Notes (May 26, 2014) were his notes for, not
from, that meeting. 66
38

Martin Musters has indicated that he cannot determine whether any Catalyst files were transferred by Brandon Moyse

from his computer to any other device 67 ; for example; to any personal computer he owned. There is no evidence that any of
the material accessed by Brandon Moyse through the files of Catalyst have been disclosed to West Face. On the other hand,
there is no certainty that everything that was accessed has been disclosed or discovered through the work of Martin Musters.
At his cross-examination, Brandon Moyse admitted that, between March and May 2014, he deleted documents. 68 As already
noted, one of these was the e-mail of March 27, 2014. 69
39
Pursuant to the order of Mr. Justice Firestone, forensic images of the electronic devices belonging to Brandon Moyse
have been created. They are being held in trust by his counsel. At this point, it appears that any evidence of the presence and use
of any confidential information belonging to Catalyst would be found on the personal computers and other electronic devices
of Brandon Moyes.
The Motion
40

On June 19, 2014, counsel for Brandon Moyse wrote to counsel for Catalyst reiterating the assurance that had already

been given and that Brandon Moyse remained "amenable to confirming these legal obligations in writing". 70 Any effort to
resolve the issues having failed, counsel for Catalyst responded by e-mail to counsel for Brandon Moyse, with a copy to counsel
for West Face. He indicated that he had received instructions to commence proceedings and went on:
I will try to get our materials to you and [counsel for West Face] forth with, but in the event that we cannot get the matter
heard before next Monday, we trust that no steps will be taken by each of your clients to alter the existing status quo prior
to the matter being heard by the court. 71
41
The only response, also dated June 19, 2014, was from counsel for West Face. It said that Brandon Moyse had "agreed,
contractually with West Face" that he would maintain confidentiality over any confidential information he had obtained through
his employment with Catalyst. The letter reiterates that Catalyst had not provided any evidence that Brandon Moyse had
breached those obligations and that a "confidentiality wall" had been put in place in respect of a "telecom deal" that had been
a particular concern of Catalyst. The letter indicated that any "litigation-related material" be directed to a particular lawyer in
the firm. 72
9

42
Counsel for Catalyst took this as an indication that the status quo would not necessarily be maintained. On that basis,
counsel "moved with urgency" to seek interim relief. Counsel for Catalyst says that receipt of the affidavits of Brandon Moyes
and Thomas Dea, both sworn on July 7, 2014, "confirmed Catalyst's worst fears: [Brandon] Moyse had transferred Catalyst's
confidential information to West Face....". 73 I understand this to refer to the e-mail of March 27, 2014, and the accompanying
four "Investment Memos".
43

As matters have developed:
• where West Face and Brandon Moyse provided assurance that no confidential information had been or would be received
by West Face, material that Catalyst believes to be confidential had been delivered to West Face by Brandon Moyse; and,
• where Brandon Moyes challenged Catalyst on the basis that the allegation that he had maintained confidential information
of Catalyst on his 'personal devices' was only speculation and innuendo, he has subsequently found such documents on
a personal computer.

44 Now, as part of the position taken on this motion, counsel for West Face and Brandon Moyse, submit that, in the absence
of any immediate proof, the court should accept the assurances of Brandon Moyse that his accessing files of Catalyst between
March 28, 2014 (two days after he met with Thomas Dea) and May 26, 2014 (two days after he resigned from Catalyst) was,
in every respect, proper, innocent and should be of no concern to Catalyst.
45
I repeat what was said at the outset. An injunction is an equitable remedy. Reliance on that premise is challenged where
the assurances of parties who seek what equity offers are, based on past actions, open to question.
46

The test for an interlocutory injunction is well-known. It asks three questions:
(i) Is there a serious issue to be tried?
(ii) Will the moving party suffer irreparable harm if the injunction is not granted?
(iii) Where does the balance of convenience lie? 74

(i) Is there a serious issue to be tried?
47
There is a clause in the Employment Agreement signed by Brandon Moyse that deals with the requirement to maintain
confidentiality. It says:
You understand that, in your capacity as an equity holder and employee, you will acquire information about certain
matters and things which are confidential to the protected entities, including, without limitation... and the like (collectively
'Confidential Information'). Further, you understand that each of the protected entities' Confidential Information has
been developed over a long period of time and at great expense to each of the protected entities. You agree that all
Confidential Information is the exclusive property of each of the protected entities. For greater clarity, common knowledge
or information that is in the public domain does not constitute 'Confidential Information'.
You also agree that you shall not, at any time during the term of your employment with us or thereafter reveal, divulge
or make known to any person, other than to [Catalyst] and our duly authorized employees or representatives or use for
your own or any other's benefit, any Confidential Information, which during or as a result of your employment with us,
has become known to you.
After your employment has ended, and for the following one year, you will not take advantage of, derive a benefit or
otherwise profit from any opportunities belonging to the Fund to invest in particular businesses, such opportunities that
you become aware of by reason of your employment with [Catalyst].
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48

It is not possible on an interlocutory motion to determine if such a clause has been breached. The threshold is low:

It is not possible on an interlocutory motion with conflicting affidavit evidence to determine finally whether or not the plaintiff
is entitled to succeed at trial and whether or not the defendants are, in fact, guilty of copying or misappropriating confidential
information acquired from the plaintiff. The test, as these cases hold, is whether there is a serious question to be tried. The
Supreme Court in RJR MacDonald made it clear that, as Justices Sopinka and Cory put it: 'The threshold is a low one. The judge
on the application must make a preliminary assessment of the merits. ... A prolonged examination of the merits is generally
neither necessary nor desirable'. 75 **
49 It is necessary that the threshold be low in light of the evidentiary challenges which face a moving party in cases involving
confidential business information:
In cases involving confidential business information misuse can rarely be proved by convincing direct evidence. In most
cases employers must construct a web of perhaps ambiguous circumstantial evidence from which the Court may draw
inferences which convince it that it is more probable than not that what employers alleged happened, did in fact take
place. Against this often delicate construct of circumstantial evidence there frequently must be balanced the testimony of
employees and their witnesses who directly deny everything. 76
50 The parties agree that the Confidentiality clause applies to Brandon Moyse. It is enforceable. Given the evidence that the
Investment Memos included with the e-mail of March 27, 2014 are marked confidential, were recognized as such by Thomas
Dea and could demonstrate strategies in a narrow, competitive business, I have no trouble in finding that the standard has been
met. There is a serious issue to be tried. This conclusion is strengthened by the demonstration that, despite his assurances to the
contrary, there were confidential documents on personal electronic devices belonging to Brandon Moyse.
51 This does not fully resolve the issue of whether the first of the three components of the test for an interlocutory injunction
have been met. Counsel for Catalyst seeks an order that Brandon Moyse be prohibited from "commencing or continuing
employment at [West Face] until December 25, 2014". 77 Counsel for West Face submitted that this request engages the noncompetition clause also found within the Employment Agreement of Brandon Moyse. Counsel said only if that clause is
enforceable and has been breached, can the court restrain Brandon Moyse from working. It is not clear that this is so. If it is
apparent that without such restraint breaches of the confidentiality clause would or could be expected to continue and cause
irreparable harm, why would it not be open to the court to require that a former employee not work in order to ensure the promised
confidentiality is maintained? Thomas Dea had no compunction about taking documents he recognized as confidential and
distributing them to other partners and senior management. Brandon Moyse had difficulty understanding the line that separates
what is confidential from that which is not.
52

The non-competition clause found in the contract of employment of Brandon Moyse states:
You agree that while you are employed by the Employer and for a period of six months thereafter, if you leave of your own
volition or are dismissed for cause and three months under any other circumstances, you shall not, directly or indirectly
within Ontario:
(i) engage in or become a party with an economic interest in any business or undertaking of the type conducted
by [Catalyst] or the Fund or any direct Associate of [Catalyst] within Canada, as the term Associate is defined in
theOntario Business Corporations Act (collectively the 'protected entities'), or attempt to solicit any opportunities of
the type for which the protected entities or any of them had a reasonable likelihood of completing an offering while
you were under [Catalyst]'s employees; and
(ii) render any service of the type outlined in subparagraph (i) above, unless such services are rendered as an employee
of or consultant to [Catalyst].
[Emphasis by underlining added]
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53
It may be that covenants in restraint of trade are generally unenforceable as contrary to the public interest. Nonetheless,
reasonable restraints of trade may be enforceable:
The jurisprudence has recognized the reasonableness of restrictive covenants in two circumstances: (i) covenants which
restrain competition by an employee with his former employer, and (ii) those restraining the vendor of a business from
competing with its purchaser. 78
54
The validity of a restrictive covenant of employment is subject to a two-stage inquiry: the proponent of the covenant (in
this case, Catalyst) must establish that it is reasonable, as between the parties, at which point the party seeking to challenge the
covenant (in this case, Brandon Moyse) bears the onus of proving that the covenant is contrary to the public interest. 79
55

Reasonableness is to be determined by examining the details of the case being considered:
The test of reasonableness can be applied, however, only in the peculiar circumstances of the particular case. Circumstances
are of infinite variety. Other cases may help in enunciating broad general principles but are otherwise of little assistance.
...
The validity, or otherwise, of a restrictive covenant can be determined only upon an overall assessment, of the clause, the
agreement within which it is found, and all of the surrounding circumstances. 80

56
In Dent Wizard (Canada) Ltd. v. Catastrophe Solutions International Inc.. 81 , Mr. Justice David Brown posited that,
where the nature of the employment may result in the employee gaining significant influence over the employer's customers,
a non-solicitation covenant might be inadequate to protect the employer's interests and a non-competition clause would be
reasonable. 82 Could it be that a similar idea is raised here? Could it be that the same principle applies to the potential harm
arising from the misuse of confidential information? Counsel for Catalyst suggests that there may be circumstances where the
advantage gained by the employee in taking and mis-using confidential information demonstrates that a confidentiality covenant
will be inadequate to protect the employer's proprietary interests.
57
In such circumstances, the non-competition clause would be available to protect against the harm caused by a breach
of the confidentiality clause.
58

For their part, counsel for West Face and Brandon Moyse say that the non-competition clause is ambiguous and overbroad

and, on that basis, is unreasonable and unenforceable. 83 Counsel for West Face referred to the wording of the clause and pointed
to the following areas of concern:
• What is the scope of the restraint? What "Fund" is being referred to? What businesses are caught by the terms "Associate"
and "undertaking of the type conducted by Catalyst"?
• What is the time duration that would reasonably protect the interests of Catalyst, is it three months or six month?
• What is the reasonable geographic limit? Is it Ontario, as stated in the contract, or should it be Toronto? 84
59
This kind of dissection is not helpful. It considers the issue of whether the clause is reasonable out of any context and
presumes no knowledge of the business involved:
It is important, I think, to resist the inclination to lift a restrictive covenant out of an employment agreement and examine
it in a disembodied manner, as if it were some strange scientific specimen under microscopic scrutiny. 85
60
Presumably, the requirement that a non-competition clause not be ambiguous is so that the limits it imposes are clearly
understood by the employee. The prescription that it should not be overly-broad is to allow the employee to find work and not
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be limited in that regard by the overreaching of the employer. There is a question as to whether such concerns are warranted in
the present case. In GDI Solutions Inc. v. Walker, in examining the scope of a restrictive covenant, Madam Justice C.J. Brown
took into account what the employee would have known and understood:
The plaintiff submits that on cross-examination, Walker agreed that he understands what the terms 'same as' and 'competitive
with' mean. 86
61
It cannot be that Brandon Moyse was unaware that working for West Face was going to be a breach of the clause. The
firms compete. Brandon Moyse knew it. In an e-mail, dated February 8, 2013, he observed:
They've [meaning West Face] been hammered on one activist play we're [meaning Catalyst] looking at (though we don't
like) — and we're fighting them on a different distressed name right now. 87
62
In GDI Solutions Inc. v. Walker, the judge found that a non-competition clause covering businesses "similar to or
competitive with" the business of concern (in that case, a business that had been sold) was not vague. "Similar to" is plain
language. It is clear what it means. 88 The same could be said for "any business ... of the type conducted by [Catalyst]." 89
63

For the purposes of the non-competition clause, "Associates" is to be taken as defined in the Ontario Business Corporations

Act. Catalyst has only seven. The clause only applies to four of them. The other three are not located "within Canada". 90 It may
be, as suggested by counsel for West Face and Brandon Moyse, that as a result of there being an "Associate" in the restaurant
business 91 , Brandon Moyse is unable, during the currency of the clause, to work in that industry. 92 I do not agree that this
would have a "profound effect on [Brandon] Moyse's career options". 93 The clause, in these circumstances, is only effective
for six months. It may be, as was suggested during the course of the hearing, that Brandon Moyse never did any work with the
restaurant company, but he has made it plain that he reviewed files he was not working on. It is in the nature of its business that
Catalyst would have various investments. I do not find it unreasonable that it would, for a brief time, seek to protect them all.
64
Catalyst and West Face are in the same city. Regardless of whether "Ontario", as used in the non-competition clause, is
vague when examined outside any particular context or whether, as suggested on behalf of Catalyst, the boundaries of "Toronto"
are difficult to determine with certainty, it must have been clear that going to work with a competitor in Toronto would offend
the clause. 94
65

It was suggested that there was some uncertainty as to how long the non-competition clause was to be effective. Was it

six months? Was it three months? 95 The difference is both understandable and justified. When an employee leaves of his own
volition or is terminated for cause, the company will not be ready. If the parting is cordial, or accompanied by working notice,
the employer will be able to prepare. The employer will not require protection of the same duration.
66

Taken as a whole, read in context, I would not be prepared to find the non-competition clause unreasonable.

67 Little was said and I am not prepared to find that the public interest militates against the acceptance of this non-competition
clause. There are two competing policy concerns. On the one hand, there is a reticence to allow a restraint of trade. On the other
hand, parties should be left free to contract. 96 In this case, there was consideration to be accounted for by Brandon Moyse if
he was considering leaving Catalyst. In addition to his base salary and annual bonus, Brandon Moyse participated in "Catalyst's
60/40 Scheme", whereby sixty percent of the carried interest from Catalyst's investment funds is allocated to the professionals
who participated on the deals made by the fund. By May 2014, that is, within one- and-a-half years of his joining Catalyst,
Brandon Moyse had accrued over $500,000 in this scheme. 97
68

In the circumstances, I find that there is, at least, a serious case to be tried:
• Was information confidential to Catalyst delivered to West Face and was it used by West Face to the detriment of Catalyst?
and
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• Was the non-competition clause found in the employment contract of Brandon Moyse enforceable and, if it was
enforceable, has it been breached?
69

Counsel for West Face and counsel for Brandon Moyse say that, in the circumstances, this is not enough to demonstrate

that the first test from RJR-MacDonald Inc. v. Canada (Attorney General) 98 has been met. Counsel for Brandon Moyse relied
on cases which demonstrate that "when the injunction sought is intended to place restrictions on a person's ability to engage
in their chosen vocation and to earn a livelihood, the higher threshold of a strongprima facie case is the more appropriate test
to be applied". 99
70
In Kohler Canada Co. v. Porter, 100 the defendant had worked for Kohler, in its plumbing products business, since
his graduation from university in 1988. He was promoted from time to time until he became Sales Manager for Central and
Western Canada, In 2001, for the first time, he was asked to sign an employment contract. It contained a non-competition
clause. He signed without giving the matter much thought. In 2002, he accepted a job, offered by a competitor, with more
responsibility and better pay. Kohler sought an injunction to restrain its former employee from working for his new employer
on the grounds that he was in breach of the agreement he had signed. The judge observed that the overwhelming preponderance
of case authority supported applying the strong prima facie test in non-competition injunction cases. The higher standard was
not met; the injunction was refused.
71
In the case I am asked to decide, there is a strong prima facie case that Brandon Moyse had breached the confidentiality
clause of his Employment Agreement. He has taken and delivered to his new employer confidential information which may
demonstrate strategies his former employer used in a narrow and competitive business. Upon receipt, the new employer
understood the material would be seen by the former employer as confidential, warned the employee that he should do nothing
similar with any information he obtained while in its employ and distributed the information to each of the partners and a VicePresident. When the former employer raised concern, it was met with assurances that did not stand up. It is difficult to see
how, in such circumstances, the higher standard should necessarily inure to the benefit of the employee and the new employer.
Put another way, it is with this analysis that the direction that one who seeks equity should do equity becomes relevant to this
situation.
72
In Jet Print Inc. v. Cohen, 101 a principal of the plaintiff had two brothers. They worked for the company. They both
fell out with their brother (the principal of the company): one because he was accused of submitting fraudulent invoices to
the plaintiff; and the other because the plaintiff did not pay him a bonus he said he was owed. Subsequently, the brothers who
had left went into business for themselves. The plaintiff brought a motion for an interlocutory injunction prohibiting the two
brothers from soliciting the business of the plaintiff, contrary to the employment agreements they had entered into. The higher
standard, the requirement that there be a strong prima facie case, was applied. The motion did not succeed. In that case, the noncompetition clause was so onerous that it made it almost impossible for the two brothers to work. First, it applied for two years.
Second, under the terms of the employment agreement, they were not permitted to solicit work from any client of the employer.
"Client" was defined to include"...clients existing at the time of the termination of the contractual relationships together with
any clients during the proceeding year [sic] and any prospective clients to which the Employer had a presentation within the
proceeding two years [sic]." The employment agreement went on to specify that any breach of these restrictions"...will cause
irreparable injury to the Employer and that any money damages will not provide an adequate remedy to the Employer". 102 At
the time the employment agreement was presented, the two brothers (the employees) were denied the time to seek legal advice.
They were instructed that they must sign the agreements and were not provided with copies until after the litigation seeking the
injunctions against them had been commenced. It is not difficult to see that these agreements were unremittingly burdensome,
unfair and contrary to the broader public concern that people should be permitted to work. If the contract had been sustained,
employers could effectively ruin the careers of former employees and make it impossible for them to continue to earn a living
in areas of work with which they were familiar.
73
This is not the case here. Where the employee left of his or her own volition, the non-competition clause at issue would
apply for six months. Brandon Moyse left Catalyst on June 23, 2014. This matter was heard on October 27, 2014. If an order
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is made requiring Brandon Moyse to abide by the non-competition clause, it can be for no longer than to December 22, 2014,
that is less than two months. Moreover, counsel for Catalyst, while not agreeing, acknowledged that it would be possible for the
court to order that Catalyst pay the salary of Brandon Moyse for the few weeks remaining before the non-competition clause
expires. This situation is not comparable to that confronting the two brothers in Jet Print Inc. v. Cohen. There is no long-term
inability to work and there need be no short-term material loss.
74 The better view is that the failure to satisfy the higher standard does not inexorably lead to the refusal of an interlocutory
injunction. In GDI Solutions Inc. v. Walker, Madam Justice C. J. Brown considered the impact of any determination that there
was more than a serious issue to be tried. She considered several lines of cases and opted for the view that, where a strong prima
facie case can be made out, there is no need to give great regard to the second and third parts of the injunction test (irreparable
harm and the balance of convenience). Where only a serious issue to be tried can be established, greater regard should be given
to those considerations: 103
...[I]n the case of an interlocutory injunction to restrain a breach of a negative covenant, irreparable harm and the balance
of convenience need to be still considered. The extent of the consideration, however, will be directly influenced by the
strength of a plaintiff's case. Even where there is a clear breach of a negative covenant which is reasonable on its face, the
issues of irreparable harm and balance of convenience cannot be ignored. They may, however, become less of a factor in
reaching the final determination of the issue depending on the strength of the plaintiff's case. 104
75 In this case, I do not propose to forego or limit consideration of the second and third parts of the test for an interlocutory
injunction. For that reason, I see no reason to go beyond finding that there is a serious issue to be tried and, on that basis, to
conclude that the first part of the test has been met. Before going further, it may be as well to recall that the three tests which
mark the standard for the granting of an interlocutory injunction are, in any event, not to be seen as a checklist:
The list of factors which the courts have developed - relative strength of the case, irreparable harm and balance of
convenience - should not be employed as a series of independent hurdles. They should be seen in the nature of evidence
relevant to the central issue of assessing the relative risks of harm to the parties from granting or withholding interlocutory
relief. 105
(ii) Will the moving party suffer irreparable harm if the injunction is not granted?
76 I turn to irreparable harm. Catalyst is concerned that the delivery of confidential material will, or has, put it at a competitive
disadvantage. In particular, reference was made to a "telecom situation". This refers to a matter that was clearly of some
sensitivity. West Face constructed a "confidentiality wall". While there is considerable disagreement about its effectiveness, the
fact that it was put in place substantiates the concern. As already noted, among the Catalyst documents accessed by Brandon
Moyse on May 13, 2014, were files related to WIND Mobile. 106 As I understand it, this relates to the "telecom situation"
of concern. The chart Brandon Moyse was working on was to be included with an investment memo. The delivery of the
information it contained would be advantageous to West Face, which had an interest in the same opportunity. Unfair competition
can lead to irreparable harm:
Cases of unfair competition have often been recognized as ones in which damages may not adequately compensate the
plaintiff for the loss suffered due to the defendant's conduct. Not only is it difficult to quantify the loss of goodwill or
market share suffered by the plaintiff due to the defendant's actions, but the damage to relationships with customers is
inherently difficult to assess. In a competitive industry, where there can be considerable fluidity of customer allegiances,
it may be difficult for the moving party to establish an accurate measure of damages. 107
77

As this suggests, misappropriation and use of confidential information can give rise to irreparable harm:
Messa has no way of knowing the extent to which Phipps might be using successfully any confidential information from
Messa to effectively compete with Messa; and therefore Messa cannot easily quantify damages in this action. 108
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78
In such circumstances, it is not possible to quantify the damage. The harm that may be caused would be irreparable. In
this case, the problem is underscored by the apparent uncertainty of Brandon Moyse as to what is confidential information, that
he accused Catalyst of innuendo and speculation as to the possibility that he had maintained confidential information when, in
fact, he had and that information that was considered by Catalyst to be confidential and was marked as such had been delivered
to West Face despite assurances that suggested the contrary. This points, again, to the proposition that those seeking to rely
on equity must act in a fashion that is consistent with the request; they have to do equity. In this situation, how can the court
be certain that, if Brandon Moyse goes to work for West Face, confidential information won't slide through some crack in
whatever protections are erected? I am not sure it can be. This is all the more true where Thomas Dea, rather than returning
the material, decided, in effect on behalf of Catalyst, that the material was not confidential and distributed it to partners and
a Vice-President at West Face.
(iii) Where does the balance of convenience lie?
79
To take into account the balance of convenience, I turn to the possible impact on Brandon Moyse. I cannot see how
delaying his career at West Face until December 22, 2014 would have any lasting effect.
80

I pause to point out that the order of Mr. Justice Firestone contains the following paragraph:
THIS COURT FURTHER ORDERS that the above terms are being agreed to on a without prejudice basis and shall not
be voluntarily disclosed by the parties. The parties are agreed and request that the court hearing the interlocutory motion
shall not consider or draw any inference from the terms of this consent order.

81 I draw no inference from this order. On the other hand, it is difficult to ignore the fact that, pursuant to this order, Brandon
Moyse agreed to be bound by the non-competition clause in his Employment Agreement until this interlocutory injunction is
determined. This being so, he has not been at work. An order requiring him to continue to abide by the non-competition clause
would prevent him from working at West Face for approximately seven more weeks. This does not, nor would the full six
months, constitute irreparable harm. Nor will it have any short term effect if Calalyst is required to continue to pay Brandon
Moyse while he waits for the period affected by the non-competition clause to wind down.
82

The balance of convenience favours Catalyst.

Conclusion
83
This is not a case where the actions of Brandon Moyse and West Face demonstrate that equity should balance in their
favour. In the circumstances, I make the following orders:
In order to ensure that any information, confidential to Catalyst, that may remain in the possession of Brandon Moyse is
not provided to West Face.
1. An interlocutory injunction enjoining the defendant, Brandon Moyse, or anyone acting on his behalf or at his
direction from using, misusing or disclosing any and all confidential and/or proprietary information, including all
records, materials, information, contracts, policies, and processes of The Catalyst Capital Group Inc.
To ensure that Brandon Moyse does not, through carelessness, by accident or with intention, communicate information,
confidential to Catalyst, to representatives of West Face and, thus, create unfair competition.
2. A further interlocutory injunction enjoining the defendant, Brandon Moyes, from engaging in activities competitive
to Catalyst in compliance with the non-competition clause of his employment agreement (clause 8) until its expiry
six months after his leaving his employment with The Catalyst Capital Group Inc., being December 22, 2014.
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3. On the understanding that, as a result of this order, Brandon Moyse will be unable to commence his employment
with West Face until December 22, 2014, The Catalyst Capital Group Inc. shall pay Brandon Moyse his West Face
Capital Inc. salary until December 21, 2014.
Finally, counsel for Catalyst submitted that an independent supervising solicitor should be identified and required to review
the forensic images that have been created and held in trust by counsel for Brandon Moyse to identify what, if any, material
these images may contain that are confidential to Catalyst. What is personal to Brandon Moyse would be returned to him.
Counsel for Brandon Moyse opposed this request. It would be an extraordinary order. It is the view of counsel for Brandon
Moyse that material that is confidential to Catalyst will have to be produced. It should be left to Brandon Moyse to review
and determine what must be produced. The difficulty with this is that it is another assurance where those made in the past
were not sustained.
4. The forensic images that were created in compliance with the order of Mr. Justice Firestone shall be reviewed by an
independent supervising solicitor identified, pursuant to a protocol to be jointly agreed to by counsel for the parties,
or, failing such agreement, by way of further direction of the court.
5. The review of the forensic images by the independent supervising solicitor shall be completed before any
examinations-for-discovery are conducted in this action.
84
The order will recognize the undertaking made by The Capital Catalyst Group Inc. that it will comply with any order
regarding damages the court may make in the future, if it ultimately appears that this order ought not to have been granted,
and that the granting of this order has caused damage to Brandon Moyse and West Face Inc. for which The Capital Catalyst
Group Inc. should compensate them.
Costs
85

If the parties are unable to agree as to costs, I will consider written submissions on the following terms:
1. On behalf of The Catalyst Capital Group Inc., within fifteen days of the release of these reasons, such submissions
are to be no longer than five pages, double-spaced, not including any Bill of Costs, Costs Outline or caselaw that
may be referred to.
2. On behalf of Brandon Moyse, within ten days thereafter, such submissions ae to be no longer than four pages,
double-spaced, not including any Bill of Costs, Costs Outline or caselaw that may be referred to.
3. On behalf of West Face Capital Inc., within ten days thereafter, such submissions are to be no longer than four
pages, double-spaced, not including any Bill of Costs, Costs Outline or caselaw that may be referred to.
4. If necessary, in reply, on behalf of The Catalyst Capital Group Inc., within five days thereafter such submissions to
be no longer than four pages, double-spaced (two pages with respect to any submissions made on behalf of Brandon
Moyse and two pages with respect to any submissions made on behalf of West Face Capital Inc.).
Application allowed.
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Diamond J.:
Overview
1
In mid-December 2014, the plaintiffs commenced this action seeking damages for, inter alia, defamation and intentional
interference with economic relations. Before the close of pleadings, the plaintiffs amended their statement of claim pursuant
to Rule 26.02 of the Rules of Civil Procedure.
2 The defendants bring this motion pursuant to Rules 21.01 and 25.11 seeking an order striking out portions of the Amended
Statement of Claim. While there are 14 separate paragraphs sought to be struck, the parties agreed to organize those paragraphs
into four separate categories for the purpose of this motion.
3

Those categories are as follows:
a) a pleading that the defendants carried out a "campaign of defamation" against the plaintiffs;
b) a pleading that the defendants acted out of malice;
c) a pleading that the defendants carried out an injurious falsehood (which tort requires a component of malice); and
d) a pleading of intentional interference with economic relations.

4 At the conclusion of the hearing, I advised counsel for the parties that I was taking my decision under reserve with reasons
to follow. These are my reasons.
Motion to Strike
5
The test to be employed on a motion to strike is well known and arguably trite. As held by the Supreme Court of Canada
in Hunt v. T & N plc, [1990] 2 S.C.R. 959 (S.C.C.), assuming that the facts as stated in the Statement of Claim can be proven,

1

I must decide whether it is "plain and obvious" that the claim discloses no reasonable cause of action. As the pleaded facts are
presumed to be true, I can only strike out a claim which has no reasonable prospect of success.
6 As held by Justice Myers in Salehi v. Professional Engineers Ontario, 2014 ONSC 3816 (Ont. S.C.J.) (CanLII), a claim is
to be read generously with allowance for mere drafting deficiencies. The test on a motion to strike is no doubt a stringent one
as I must be satisfied that the claim, or a radical defect therein, is certain to fail.
Amended Statement of Claim - Background
7
The plaintiff, The Usand Group ("Usand") is an investment banking firm. The plaintiff Sean McCoshen ("McCoshen")
is the Chief Executive Officer of Usand.
8
The Amended Statement of Claim alleges that in or around 2012, Usand was retained by the Band Council for Cross
Lake First Nations (the "Band") to assist the Band with its outstanding financing and debt issues. After being retained, Usand
alleges that it pursued financing opportunities on behalf of the Band and ultimately obtained a commitment from the Bank of
Montreal ("BMO") to provide funding.
9
Around that time, the Band's leadership changed. The plaintiffs allege that shortly thereafter, the Band began receiving
advice from the defendants Kate Kempton ("Kempton") and Renee Pelletier ("Pelletier"), both lawyers with the firm Olthuis,
Kleer, Townshend LLP, ("OKT"). The plaintiffs further allege that as a result of the defendants' actions, (a) the Band received
incorrect advice that it was ineligible to receive the BMO Funding, (b) the Band discharged its outside counsel, and (c) a
solicitor/client relationship between the Band and OKT was formed.
The Defamatory Statements
10 While I will have more to say about the defendants' alleged "campaign of defamation" later in these Reasons, the Amended
Statement of Claim alleges that the campaign was "spear headed" by two specific incidents. I note that the paragraphs setting
out these two alleged incidents are not under attack on this motion.
11
Firstly, the plaintiffs allege that, at a time unknown to them, Kempton uttered certain defamatory words to Pelletier, and
communicated the following statements which were both intentionally made and untrue:
• A member of an Ontario First Nation communicated to an OKT member (identified as Matt) that "they think they have
a case of fraud against McCoshen".
• McCoshen stated to an Ontario First Nation that he is a lawyer (when he is not), and in that regard McCoshen was not
being truthful.
• Due to McCoshen negotiating with banks for a good deal and securing high commissions, the Ontario First Nation
member had lost money.
• McCoshen is not honest; and
• OKT intended to proceed to Court and take the position that McCoshen was not honest.
12

These alleged defamatory words were exchanged between the defendants.

13 The second incident arose out of an alleged telephone conversation between Pelletier and Vicki Wallace-Godbout ("Vicki")
who is a member of the Madawaska Maliseet First Nation. The plaintiffs allege that during that phone call, Pelletier spoke
defamatory words to Vicki and her husband.
14
The subject matter of those alleged defamatory statements were identical to those exchanged between Pelletier and
Kempton as listed above.

2

Decision
15
Much like counsel for the parties did during the hearing of the motion, I will address each of the four categories of
paragraphs under attack. As conceded by both parties, I note that in the event I strike out the paragraphs alleging malice on the
part of the defendants, the plaintiffs' claims for injurious falsehood would also be struck out (as malice is a necessary component
of injurious falsehood).
The Campaign of Defamation
16 With respect to pleading the necessary elements of a cause of action for defamation, the parties are essentially in agreement.
As held in Leschyna v. CIBC World Markets Inc. [2005 CarswellOnt 7751 (Ont. S.C.J.)] 2005 ONSC 49205 (CanLII), a claim
must show:
• the contents of the statement(s) in question;
• whether the statement(s) was made orally or in writing;
• the recipient of the statement(s);
• the statement(s) identifying the plaintiff; and
• the time and the place that the statement(s) was made.
17
As previously stated, the defamatory statements set out in paragraphs 11-14 herein are not under attack on this motion.
The focus of the defendants' complaint is what the plaintiffs describe as a "campaign of defamation" against them.
18

The contents of the Amended Statement of Claim relating to this campaign of defamation are as follows:

Paragraph
25

37

43

Allegation
Sometime after OKT was retained by the Band, the defendants "and others at OKT" began to
make intentionally false and damaging statements concerning the plaintiffs to "First Nations, their
representatives, and others including financial institutions". The full particulars of those intentionally
false and damaging statements are unknown to the plaintiffs but within the knowledge of the defendants
and others at OKT.
On occasions unknown to the plaintiffs but known to the defendants, in or around late 2013 and/or 2014
the defendants stated to members of "First Nations and those dealing with them including financial
institutions" that the plaintiffs:
a) were taking advantage of First Nations;
b) were conducting business dishonestly;
c) were charging exorbitant fees; and
d) in the case of McCoshen, he falsely claimed to be a lawyer in order to gain the trust of First Nations
and subsequently took improper advantage of that trust.
The defendants have conducted a campaign of defamation making statements about the plaintiffs to
persons unknown in the banking and financial community as well as to members of First Nations and
Band Councils across Canada.

19
From my review of these paragraphs, the plaintiffs have not identified (a) the words complained of, or (b) the occasion,
place or medium used by the defendants. I agree with the defendants that the contents of paragraph 37 are unclear as to whether
those facts as pleaded were the specific words alleged to have been published, or the alleged defamatory meaning of those words.
20 It is noteworthy that at paragraph 40 of the Amended Statement of Claim, the plaintiffs admit that they have pleaded all of
the current particulars in their possession of all defamatory statements allegedly made by the defendants regarding the plaintiffs,
and further particulars of the instances of defamation and exact words used are within the sole knowledge of the defendants.

3

21
Both parties agree that where a plaintiff is unable to plead the precise defamatory words published by a defendant, or
does not know the occasion, place or medium used, the Court may relax the rules of pleadings in limited circumstances. In
Magnotta Winery Ltd. v. Ziraldo (1995), 25 O.R. (3d) 575 (Ont. Gen. Div.), Justice Lane held that in order for a plaintiff to
proceed with a defamation action in spite of an inability to state with certainty the precise words published by the defendant
at the pleading stage, the plaintiff must show:
a) that he/she has pleaded all of the particulars available to him/her with the exercise of reasonable diligence;
b) that he/she is proceeding in good faith with a prima facie case, and is not on a "fishing expedition"; normally this will
require the pleading of a coherent body of facts surrounding the incident such as time, place, speaker and audience;
c) that the coherent body of fact of which he/she does have knowledge shows not only that there was a utterance or a
writing emanating from the defendant, but also that the emanation contained defamatory material of a defined character
of and concerning the plaintiff; and
d) that the exact words are not in his/her knowledge but are known to the defendant and will become available to be
pleaded by discovery of the defendant, production of a document or by other defined means, pending which the plaintiff
had pleaded words consistent with the information then at his/her disposal.
22 The defendants' argument turns upon whether I am satisfied that the Amended Statement of Claim pleads a coherent body
of fact surrounding the incidents in question, and whether that coherent body of fact shows that the utterances which emanated
from the defendants contained defamatory material of a defined character of and concerning the plaintiffs.
23
The subject paragraphs fail to identify the parties to whom the alleged defamatory statements were made, other than
listing "members of First Nations and those dealing with them". I share the defendants' concerns that the plaintiffs' attempt to
plead a coherent body of fact will undoubtedly lead to a fishing expedition at discovery. I echo the comments of my colleague
Justice Akhtar in Catalyst Capital Group Inc. v. Veritas Investment Research Corp., 2016 ONSC 23 (Ont. S.C.J.):
The concern arising out of the vagueness of the defamation pleadings in the case at bar is not simply that West Face
does not know the case that it has to meet. There is the additional potential that a procedural quagmire might follow at
the discovery stage where the plaintiff will question witnesses on an unacceptably broad basis, riding on the horse that it
requires information to support those vague pleadings
24
The time frame during which this campaign of defamation allegedly took place is stated to be "late 2003 and/or 2004".
As Justice Akhtar stated, when a plaintiff cannot provide the "who, what and when" details of an alleged defamation, it cannot
satisfy the necessity of pleading a coherent body of fact. Simply put, "if a party does not possess the knowledge to clearly
articulate an allegation of defamation, then it should not make it".
25 Further, the Amended Statement of Claim does not set out in any detail how the plaintiffs came to learn of this campaign
of defamation and the publications allegedly made by the defendants. While the plaintiffs have satisfied the first elements of
the Magnotta Winery test by admitting that they have pleaded all of the particulars in their knowledge, in my view the inquiry
does not stop there. Justice Lane made it clear that a plaintiff must plead all of the particulars available to him/her "with the
exercise of reasonable diligence". The plaintiffs must have come to learn about the alleged campaign of defamation through
some manner or source, but are conspicuously silent in their pleading as to how that came to be (despite the pleading having
been unilaterally amended once already).
26
I find that the plaintiffs have failed to satisfy the elements of the Magnotta Winery test, and the Amended Statement
of Claim does not contain the necessary coherent body of fact to permit the plaintiffs to avoid pleading the exact defamatory
words. As such, paragraphs 25 (first sentence), 37 and 43 are struck out.

4

27
I further decline to grant the plaintiffs leave to amend these paragraphs as they have already admitted that they are not
in possession of any further particulars surrounding this alleged campaign of defamation and there is therefore nothing to be
achieved from granting such relief.
The Pleading of Malice
28 In several paragraphs in the Amended Statement of Claim, the plaintiffs plead that the defendants' statements were made
maliciously, intentionally, dishonestly and in knowing or reckless regard for the truth. On its face, I find that the Amended
Statement of Claim satisfies the requirements of Rule 25.06(8) of the Rules of Civil Procedure mandating the plaintiffs to plead
full particulars of any allegation of intentional misconduct (which includes malice).
29
It is the defendants' position that the plaintiffs' pleading of malice is nevertheless impermissible as it is based upon a
solicitor/client relationship between OKT and the Band, and thus protected by solicitor/client privilege. As such, the defendants
submit that they can only defend against the plaintiffs' assertion of malice by relying on facts that are subject to that solicitor/
client privilege, a task that is not permissible in law as the privilege rests with the Bank as OKT's client.
30
The particulars in support of the plaintiffs' pleading of malice state that the defamatory statements were made for
the improper purpose of discouraging the Band from proceeding with BMO financing and pursuing alternative financing
arrangements to the advantage of OKT and the defendants. The plaintiffs further allege that the defamatory statements were
made to divert attention away from (a) the merits of the abandoned BMO financing, (b) the appropriateness of the Band having
made an initial payment of $500,000.00 to OKT and (c) the "wisdom" of the Band having paid OKT's significant ongoing fees
totaling over $2,000,000.00 throughout 2013/2014.
31 The defendants' argument is essentially premised upon the contents of paragraph 21 in the Amended Statement of Claim
which states as follows:
Subsequently in 2013, leadership of the Band Council of CLFN changed. Chief Garrison Settee was replaced by Chief
Cathy Merrick. Following the change of leadership in the Band Council, and at a time unknown to the plaintiffs, Kempton
and others at OKT advised the new Band Council that CLFN was ineligible to receive the BMO funding. The plaintiffs
plead that there is no reason to believe that CLFN was ineligible for the BMO funding.
32
The defendants assert that based upon the contents of paragraph 21, the alleged defamatory statements were made
in furtherance of legal advice imparted by the defendants/OKT to the Band. I do not agree. In reading the pleading liberally
and generously as I am mandated to do, I cannot conclude that the plaintiffs' pleading of malice necessarily encroaches upon
privileged communications.
33
As held by the Supreme Court of Canada in Pritchard v. Ontario (Human Rights Commission), [2004] 1 S.C.R. 809
(S.C.C.), the scope of solicitor/client privilege does not extend to communications (a) where legal advice is not sought or
offered, (b) where it does not intend to be confidential, or (c) that have the purpose of furthering unlawful conduct. I am unable
to conclude that the "advice" allegedly imparted by the defendants to the Band regarding the Band's ineligibility to receive the
BMO funding was necessarily communicated in confidence or in response to the seeking of legal advice. While the evidence in
this proceeding may ultimately show that such communications were protected by solicitor/client privilege, at this stage I am
not prepared to find that the facts pleaded in support of malice necessarily arise from the solicitor/client relationship between
OKT and the Band.
34
Accordingly, I dismiss the defendants' motion to strike out paragraphs 21, 22, 24, 25, 26, 39, 45 and 46 of the Amended
Statement of Claim.
Injurious Falsehood
35 As I have dismissed the defendants' motion to strike out the plaintiffs' pleading of malice, the plaintiffs' claim for injurious
falsehood thus survives. The defendants' motion to strike out paragraph 51 of the Amended Statement of Claim is dismissed.
5

Intentional Interference with Economic Relations
36 The tort of intentional interference with economic relations allows a plaintiff to sue a defendant for losses resulting from
a defendant's unlawful act against a third party. In Bram Enterprises Ltd. v. A.I. Enterprises Ltd., [2014] 1 S.C.R. 177 (S.C.C.),
the Supreme Court of Canada identified three essential elements of the tort of intentional interference with economic relations:
a) the defendant must have intended to injure the plaintiff's economic interest;
b) the interference must have been made by illegal and unlawful means; and
c) the plaintiff must have suffered economic harm as a result.
37
As stated, the unlawful means must be directed at a third party who has an actual claim against the defendants (or an
actual claim but for the absence of having suffered a loss).
38
The plaintiffs' pleading of intentional interference with economic relations must show that the defendants committed a
wrong against a third party, and set out the material facts upon which a Court could find misconduct on the part of the defendants
directed towards a third party.
39
The plaintiffs submit that the defendants interfered with the plaintiffs' business relations by engaging in a "course of
deceptive conduct by misleading members of First Nations and individuals in the financial industry as to the plaintiffs' ethics,
abilities and fees". As I understood the plaintiffs' submissions, the third parties were deliberately misled by the defendants'
campaign of defamation and, as a result, were allegedly induced by the defendants to cease pursuing financial and business
opportunities with the Band.
40
The plaintiffs further submit that as these third parties suffered losses as a result of their reliance upon the defendants'
defamatory statements, those third parties could have a claim in negligent misrepresentation against the defendants.
41 In my view, there cannot be a claim for negligent misrepresentation in the absence of a duty of care owed by the defendants
to the third parties. As I have already struck out the paragraphs dealing with the campaign of defamation, I cannot see how the
plaintiffs' claim for intentional interference for economic relations can survive. Even if the third parties formed an audience
that "received" the allegedly defamatory statements, in the absence of a duty of care owed to those third parties (which is not
pleaded and does not exist in law), I find that there is no sustainable cause of action which can be actionable by any third party.
42 Accordingly, paragraphs 47, 48, 49 and 50 of the Amended Statement of Claim are struck out as disclosing no reasonable
cause of action. I grant the plaintiffs leave to amend and they shall have 30 days from the date of the release of these Reasons
to serve and file a further Amended Statement of Claim in whatever manner they see fit to support a tenable cause of action
in intentional interference with economic relations, a task which may prove extremely difficult given the admissions in the
pleading and the findings in these Reasons.
Costs
43
At the conclusion of the hearing, both parties exchanged and filed Costs Outlines and supporting Bills of Costs. Given
the mixed success achieved on this motion, I am prepared to entertain further brief costs submissions in the circumstances.
44
The defendants may serve and file written costs submissions totaling no more than two pages within 10 business days
after the release of these Reasons. The plaintiffs shall thereafter serve and file their responding written costs submissions also
totaling no more than two pages within 10 business days of the receipt of the defendants' costs submissions.
Motion granted in part.
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Kristjanson J.:
1
The Plaintiff Thompson, then CEO of a publicly traded corporation, Concordia International Inc., commenced a libel
action against Cohodes, a former hedge fund manager and short seller critical of Concordia. The alleged libel is an imputation
of fraud against Thompson when he was a junior lawyer at Biovail Corporation more than a decade ago. Cohodes brought this
motion under s. 137.1 of the Courts of Justice Act (CJA) to dismiss the proceeding on the basis that it limits expression on a
matter of public interest.
2
Section 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43 provides that where a proceeding is brought regarding
a statement relating to a matter of public interest, a defendant may seek a preliminary judicial assessment of the merits of the
claim. In a preliminary review under s. 137.1, CJA, the defendant must establish that the impugned expression is on a matter of
public interest. The plaintiff then bears the onus of showing that: (1) there are grounds to believe his or her claim has substantial
merit; (2) there are grounds to believe that the defendant has no valid defence; and (3) the harm that has been or is likely to be
suffered by the plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting that expression.
3
I have found that management of publicly traded corporations is a matter of public interest. However, in this case an
unsupported allegation of committing fraud or participation in fraud against a specific individual relating to alleged actions a
decade earlier, when he was a lawyer, leads me to conclude that the public interest in permitting Thompson to proceed with his
libel action outweighs the public interest in protecting Cohodes' expression.
The Facts
4 Until November, 2016 when he resigned, Thompson was Chairman and CEO of Concordia International Inc. ("Concordia"),
a publicly traded pharmaceutical company. Thompson was called to the bar in 1998 and began his career as a corporate associate
with Osler, Hoskin & Harcourt in Toronto. As a third year lawyer he joined the legal department of Biovail Corporation as
Associate General Counsel from 2001 to 2004, and then as Vice-President, Business Development. He left Biovail in early
2005, and was never a director or officer of Biovail.
5
Cohodes is a chicken farmer, former hedge fund manager and outspoken critic of Concordia and other companies whom
he believes are mismanaged. He is also an active short seller, who in 2016 was a frequent critic of Concordia (and other
companies) on his Twitter account, making statements such as "Concordia is just a shell game loaded with legacy Biovail Cats.
Oh the leverage", "[m]aybe people are starting to figure out that Concordia's leverage make [Valeant Pharmaceutical] look like
1

[Merck & Co.]" and "Concordia is a low quality copycat with former Biovail execs running it at 2x more leverage than [Valeant
Pharmaceutical]".
6
At the April, 2016 Annual General Meeting of Concordia, Thompson responded to Cohodes' attack on Concordia by
stating: "If you are a chicken farmer, your chickens will come home to roost," which Cohodes (as a chicken farmer) took as
an attack on him.
7 After Thompson's comment at the Concordia AGM, Business News Network (BNN) invited Cohodes on for an interview
to respond to Thompson's comments and address his views on Concordia's stock. The BNN interviewer quoted Thompson's
statement from the Concordia AGM, noted that "I think it's directed very specifically at you", and asked for Cohodes' response.
Cohodes' response, which Thompson alleges was defamatory, was as follows:
One of the things that I always try to do is I bet the jockey and not the horse. And one thing I look at is career failures. And
the management of Concordia, their past gig was at something called Biovail which I was short a long time ago which
was a complete and utter fraud. So Thompson has a history of nonsense when he was at Biovail. He started up a company
called Trimel Pharmaceuticals. I last quoted that at 18 cents. And for a guy who pays himself 9 million dollars U.S. per
year and as leveraged as he is he should focus a little more on running his business and a little less on me. (emphasis added)
8
Cohodes said later in the interview that in his statements about Thompson and Biovail he was "speaking out against
complete and utter nonsense and frauds."
9 The interview continued to discuss Cohodes' views on Concordia, including specific comments regarding issues Cohodes
took with Concordia's business. Cohodes also made additional comments such as "[e]veryone can come to their own conclusions
and whatever the market decides, the market decides. The market is a court of public opinion, it's not a court of law . . . ". The
broadcast is available on BNN's website.
Alleged Libel
10
The underlined portions in paragraphs 7-8 constitute the alleged libel. Cohodes spoke specifically about the "jockey" of
Concordia, Mr. Thompson. He stated that Thompson was employed by Biovail which was a "complete and utter fraud", and
that Thompson had "a history of nonsense" when Thompson was employed by Biovail. The use of the term "nonsense" in this
context are grounds to believe there is an imputation of fraud. The only "nonsense" at Biovail referred to by Cohodes is that
Biovail was "a complete and utter fraud". Later in his interview, Cohodes stated that he was speaking about "complete and
utter nonsense and frauds". Cohodes' statement is therefore reasonably interpreted as stating that Thompson committed fraud,
or participated in the commission of fraud, during his employment at Biovail early in his career.
Issues
11 Under s. 137.1 of the CJA, Cohodes must first establish that his expression relates to a matter of public interest. Thompson
will not be entitled to maintain his action unless he establishes that: (1) there are grounds to believe his claim has substantial
merit; (2) there are grounds to believe the defendant has no valid defence; and (3) the harm likely to be or that has been suffered
by the plaintiff is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public
interest in protecting that expression.
Issue #1: Expression Relates to a Matter of Public Interest
12 It is not in dispute that the statement complained of relates to a matter of public interest. The plaintiff has conceded, and
I find, that the management of a publicly traded corporation is a matter of public interest.
Issue # 2: Grounds to Believe the Proceeding has Substantial Merit
13
The burden is on Thompson to establish that there are grounds to believe the proceeding has substantial merit: s.137.
1(4)(a)(i), CJA. I agree with Justice Dunphy in Able Translations Ltd. v. Express International Translations Inc., 2016 ONSC
2

6785 (Ont. S.C.J.) at paras. 46-48, that Thompson must establish "an objective basis for the belief which is based on compelling
and credible information."
14 There are three elements to a libel case. First, the plaintiff must establish that the words refer to the plaintiff. That has been
conceded. Second, the plaintiff must establish the words were published by being communicated to at least one other person.
That has also been conceded. Finally, the plaintiff must establish that words complained of were defamatory, in the sense of
tending to lower the plaintiff's reputation in the eyes of a reasonable person: Botiuk v. Toronto Free Press Publications Ltd.,
[1995] 3 S.C.R. 3 (S.C.C.) at p. 24 per Cory J.
15
Cohodes argues that the statement that Thompson had a history of "nonsense" at Biovail, in the context of the interview
referring to fraud and utter nonsense at Biovail, should be interpreted in context, including considering how much is publicly
known about the plaintiff, and the nature of the audience. (Simpson v. Mair, 2008 SCC 40 (S.C.C.) [hereinafter WIC Radio]
at para. 69). Cohodes argues that a reasonable viewer would view this matter as a well-known critic of Concordia and its
management criticizing Concordia and its management. Cohodes submits that: "Cohodes' comment would simply be construed
by the reasonable viewer as Cohodes expressing an opinion that Concordia is a bad investment, because its management
(including Thompson) has a history of being involved in poorly managed companies (including Biovail and Trimel)." I do not
agree.
16
In this case, the alleged libel referred to Thompson personally. The words are reasonably interpreted as alleging that
Thompson committed fraud, or participated in committing fraud, at a company where he was employed as a lawyer at an early
stage of his career. The libel was widely disseminated, both publicly broadcast on BNN and posted on BNN's website. I find
there are reasonable grounds to believe the substantial requirements of the plaintiff's claim in libel are satisfied.
Issue #3: No Valid Defences
17
Cohodes has not yet filed a statement of defence. For the purposes of this motion, Cohodes advances two defences:
justification and fair comment. I discuss each of these below, and find that there are reasonable grounds to believe there is no
valid defence.
(a) Justification
18
To establish a defence of truth, or justification, the defendant must prove the substantial truth of the "sting", or main
thrust, of the libel complained of: Cusson v. Quan, 2007 ONCA 771 (Ont. C.A.) at para. 35; rev'd on other grounds 2009 SCC
62 (S.C.C.). In this case the words complained of are reasonably interpreted as conveying the defamatory sting that Thompson
committed fraud, or participated in fraud, when he was employed at Biovail early in his career. Thompson has given evidence
that he did not engage in any fraudulent conduct, or any misconduct, during his employment at Biovail.
19
Cohodes led evidence that Thompson has, both during and after his Biovail tenure (where he was one of one two
to four lawyers in the Biovail legal department), been closely associated with both Biovail and Eugene Melnyk, the former
CEO of Biovail. Thompson was employed by Biovail as Associate General Counsel, and then as a Vice President of Business
Development, from 2001 to 2005. Biovail was founded by Eugene Melnyk, and Melnyk was the CEO of Biovail during
Thompson's employment there.
20
Cohodes relied on evidence including newspaper articles, press releases, litigation claims, and administrative and court
orders to establish that during Thompson's tenure at Biovail, Biovail was involved in a number of proceedings involving
allegations of fraud or similar conduct including:
(a) The US Securities and Exchange Commission (the "SEC") issued a civil complaint against Biovail for conduct between
2001 and 2003, alleging "chronic fraud" and a "corrupt strategy" of misleading investors and analysts.
(b) As a result of the SEC complaint, there was a consent judgment in which Biovail paid a $10 million civil fine, and
Melnyk paid a $150,000 fine and was barred from serving as an officer and director of a public company for 5 years.

3

(c) The Ontario Securities Commission (the "OSC") brought its own proceedings against Biovail and its management.
Among other things, the OSC fined Melnyk $565,000 and barred him from acting as an officer and director of a reporting
issuer for 5 years.
(d) Biovail was sued by its shareholders in 2003 for fraud. It paid $138 million to settle that proceeding.
(e) In 2000 (slightly before Thompson's time at Biovail) and in 2002 (after Thompson began at Biovail), a Bank of America
analyst named Jerry Treppel published negative reports about Biovail. Mr. Treppel sued Biovail, alleging that Biovail
retaliated against him by distributing defamatory information about him, and causing him to lose his job in May 2002, and
(f) Biovail pleaded guilty in either a criminal or administrative proceeding in a scheme related to paying doctors in 2002
and 2003 to buy a drug called Cardizem, and paid a $24.6 million fine.
21
Cohodes alleged that Thompson was involved in at least some of the matters giving rise to the OSC complaint (and the
similar SEC complaint) against Biovail, since: (a) Thompson gave evidence before the OSC on a Biovail matter; (b) Thompson's
hard drive from when he was employed at Biovail was included as part of a court ordered search in connection with the claim
by Mr. Treppel against Biovail, Melnyk and Cancellera (whom Thompson directly reported to while at Biovail), and (c) in
2007 Thompson founded Trimel Pharmaceuticals with Eugene Melnyk, although Melnyk's involvement in that going public
process (which involved a reverse merger with J5 Acquisition Corp.) was restricted by the OSC order against him. This does
not establish the truth of Thompson's involvement in fraudulent conduct.
22

I accept the evidence of Thompson on this motion that:
(a) Thompson has no history of fraud, or any misconduct, whether styled as "nonsense" or otherwise, during or related
to his employment at Biovail;
(b) No one has ever made any allegation in any legal proceeding that Thompson ever engaged in fraud or misconduct
while he was employed at Biovail;
(c) Thompson was never deposed in litigation in the United States involving Biovail;
(d) He was not involved in the Treppel matter, and he had no information as to why in 2006, after he had left Biovail, a
court order directed production of a 2005 hard drive storing information of Thompson and others;
(e) He was not involved in the Cardizem matter;
(f) Thompson was never deposed in any Securities and Exchange Commission matter in the United States involving
Biovail; and
(g) In Canada, Mr. Thompson appeared as a witness in an OSC proceeding involving a former director of Biovail. In that
matter he did so as a witness for the Ontario Securities Commission. No allegation was made against Thompson.
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I find that Thompson has established that there are reasonable grounds to believe there is not a valid defence of justification.

(b) Fair Comment
24
To establish a defence of fair comment, the comment must be (1) on a matter of public interest; (2) based on fact; (3)
recognizable as comment (though a comment may include inherently debatable inferences of fact); and (4) fairly made, in the
sense that a person could honestly make the comment on the proved facts. If the defendant establishes these elements, the
defence may still be defeated if the plaintiff establishes that the defendant was actuated by malice: Simpson v. Mair, [2008] 2
S.C.R. 420 (S.C.C.) at para. 28, per Binnie J. Under CJA s. 137.1(4)(a), the burden is on the plaintiff to demonstrate there are
grounds to believe the defence is not made out.
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25 Cohodes submits that since Thompson was employed by Biovail, and for the purposes of the motion Biovail's fraud was
sufficiently established, the reference to Thompson's "history of nonsense" is a statement that is not capable of being objectively
proven true or false since nonsense is neither true nor false, and as such it is a comment. Cohodes also argued that the test to be
applied is whether any person could honestly express that opinion on the proved facts such that there is "a nexus or relationship
between the comment and the underlying facts" (WIC Radio, at para. 40).
26
In this case, Cohodes has no defence of fair comment since the statement complained of is a statement of fact, not
comment. Statements of comment are statements of opinion, or inherently subjective and debatable inferences from facts: WIC
Radio at para. 26. They are distinguished from defamatory statements of fact, which purport to assert objective truth. If the
words are presented in a manner which does not indicate with reasonable clarity that they are comment and not statements of
fact, the words may be found to be a statement of fact.
27 The sting that one has committed or participated in fraud is an allegation of fact. In Wasserman v. Freilich, Eady J. stated
that an allegation that a person has been dishonest is "generally regarded as a factual allegation": [2016] EWHC 312 at para.
16 (Q.B.), stating at paras. 16 and 22:
Juries are deciding on every day of the week, as a matter of fact, whether a particular defendant was, or was not, dishonest.
Accordingly, it is an allegation which in the context of libel is readily understood as being susceptible to a plea of truth . . .
It is not thought to be a matter of opinion: nor can one convert an allegation of dishonesty (or for that matter, of murder
or rape) into a matter of opinion by merely inserting in front of it a formula such as "I believe . . . " or "she thinks . . . An
allegation of dishonesty, fraud or attempted fraud will usually fall fairly and squarely on the side of fact rather than opinion.
28
The defence of fair comment is only available for comment based on facts proven to have been true: Simpson v. Mair,
[2008] 2 S.C.R. 420 (S.C.C.) at para. 31. I have found that on this motion, it has not been established that Thompson engaged
in fraud at Biovail, and thus there are grounds to believe there is no defence of fair comment.
Issue #4: Public Interest
29
The final aspect of the test is whether the harm that has been or is likely to be suffered by the plaintiff as a result of the
libel complained of is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the public
interest in protecting that expression: s. 137.1(4)(b), Courts of Justice Act.
30
Justice Dunphy in Able Translations Ltd. has held that in order for the plaintiff to meet this onus in a defamation claim,
the evidence of damages suffered or likely to be suffered in consequence of the impugned statements must be such that there is
"credible and compelling evidence of harm that appears reasonably likely to be proved at trial": Able Translations Ltd. v. Express
International Translations Inc., 2016 ONSC 6785 (Ont. S.C.J.) at para 83; Fortress Real Developments Inc. v. Rabidoux, 2017
ONSC 167 (Ont. S.C.J.) at paras 28, 36.
31
Cohodes submits that there was little, if any, consequence to Thompson from the comments made by Cohodes, pointing
to evidence that:
(a) Although it is suggested that Cohodes' motivation in making his comments was to lower the reputation of both the
company and its senior management in order to capitalize on the fall in Concordia's stock price, there was no substantial
decrease in the stock price at the time of the interview.
(b) Thompson has acknowledged that his resignation from Concordia was not connected to Cohodes' comments.
(c) Thompson has delivered no libel notice to BNN, and brought no action against BNN. This, he states, is indicative
of a claim brought to attack Cohodes, rather than to genuinely protect or vindicate Thompson's reputation by having
the interview removed from BNN's website. On this point, I note that the jurisprudence regarding pursuing a claim of
defamation against the media raises different issues and I place no weight on this point.
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(d) Although Thompson was invited on BNN "multiple times" after Cohodes' interview, he never appeared, and never took
advantage of the opportunity to correct any alleged misstatements made by Cohodes.
(e) This lawsuit itself appears to have received more coverage than the BNN interview.
(f) Thompson has now been sued in securities class actions in the United States for deception and fraud, and has received
substantial negative publicity due to the downfall of Concordia and the associated margin calls requiring him to divest
shares of Concordia. This negative publicity is not the result of Cohodes' BNN interview.
32
The harm that has or is likely to be suffered as a result of the libel must be established having regard to the law of libel
as it relates to the assessment of damages. General damages are presumed from the publication of the libel, and need not be
established by proof of actual loss: Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.) at para. 164. Valid
purposes of a general damages award are to compensate the plaintiff for loss of reputation and injury to the plaintiff's feelings,
and to vindicate the plaintiff, although the relevance of each of these may vary from case to case: Walker v. CFTO Ltd. (1987),
59 O.R. (2d) 104 (Ont. C.A.) at 111.
33 In this case I note the following factors are relevant to the harm that has and is likely to be suffered by the plaintiff. First
of all, the seriousness of the charge is an important issue. An allegation that a plaintiff has committed fraud is treated seriously.
In this case, the defamatory imputation that Thompson committed fraud or participated in the commission of fraud, which for
a CEO of a public company, and a lawyer at the time of the allegations, is indeed a very serious charge.
34
The mode and extent of publication is also important. The damages are increased if the libel is published in a major
newspaper or widely broadcast. In this case, the libel was part of a national television broadcast, and is available on the internet.
35 The court will also consider the position and standing of the plaintiff in the community. At the time of the libel, Thompson
was the chairman and CEO of a public corporation. The court also considers the importance of the plaintiff's reputation to his
or her employment or profession. Thompson's evidence is that a number of people including those who worked in his office
and Concordia shareholders, asked him about Cohodes' allegation against him. He was in management at a publicly traded
corporation, and the allegations relate to a time he was practising law.
36
In addition, the conduct of the defendant before and after the time of publication may be taken into account in assessing
general damages: Associated Newspapers Ltd. v. Dingle (1962), [1964] A.C. 371 (U.K. H.L.) at 395. Conduct of a defendant
that may be regarded as having increased the plaintiff's damages include a repetition of the libel and conduct calculated to deter
the plaintiff from proceeding or other persecution of the plaintiff. In this case there is evidence of such conduct by Cohodes.
37 After the issuance of the claim, Cohodes has made further public statements about Thompson on Twitter. Cohodes has an
audience of approximately 7,000 followers. Those followers may in turn pass on Cohodes' tweets to others. The tweets include
the following:
(a) May 20, 2015: " . . . Thompson came by the Hen House the other night and did him in with a shovel . . . " Beneath
this message Cohodes placed a photograph of an opossum that Cohodes had killed at his farm by hitting him in the head
with a shovel;
(b) June 5, 8 and 21, 2015: Cohodes posted several 'tweets' referring to Thompson as a snake, posting photographs of
snakes with each of them;
(c) August 2, 2015: Cohodes responded to a 'tweet' by another Twitter user which asked, "Are you bringing your . . .
umm . . . castration equipment with you when you visit Ontario?" Cohodes replied on Twitter, "Never leave home without
it." Cohodes posted a photograph of a chicken and her chicks, with the words, "Of course. They hatched when that Cock
Sucker served me with that Silly Ass Suit. When I see them I think of that shit stock." Cohodes testified that the "Silly Ass
Suit" was this lawsuit, and in referring to the "cock sucker", it was either the law firm or Thompson;
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(d) September 9, 2015: "He is at a bar somewhere drinking out a shoe. That is what you get and deserve". Above this
message Cohodes posted a photograph of Thompson;
(e) September 13, 2015: "Not to mention I got sued for speaking out after Thompson grandstands. He will truly rot in Hell";
(f) September 16, 2015: "Maybe Thompson should have called Gaston before he sued me . . . Only 5 more points to go.
Someone collect his passport". Immediately below this message Cohodes posted a photograph of an individual named
Gaston being led away in handcuffs by law enforcement officers. Cohodes accepts that in this post he implied that someone
should collect Thompson's passport so he couldn't leave the country. On the same date Cohodes posted another tweet
stating, "Thompson in the not to [sic] distant future". Beneath this message Cohodes posted a cartoon of an RCMP officer
dragging behind him a cartoon villain;
(g) September 21, 2015: "Thompson is a Bully and a Coward & suing people for having an opinion doesn't work. I hope
to make an example of him gloating it is not . . . ";
(h) September 29, 2015: "The Joker Card. Don't leave home without it." Beneath this message Cohodes posted a photograph
of a movie villain (the "Joker") holding a card with a picture of Thompson's face on it.
38

For these reasons, I find that there are grounds to believe that Thompson will be entitled to damages in the action.

39 An attack on professional reputation through an imputation of fraudulent conduct is a classic concern of the law of libel.
The libel referred to the plaintiff personally and was widely disseminated. Following publication of the libel complained of, the
defendant has continued to comment on Thompson's character. These are all significant factors which I weigh in recognizing
the public interest in allowing the plaintiff to continue his lawsuit.
40
By contrast, the value of the defendant's expression is low. The statement complained of was an allegation that the
plaintiff committed or participated in fraudulent conduct when he was a lawyer at the start of his career with another company
in the context of a larger discussion about the management of Concordia. There were no details with respect to the "nonsense"
which Thompson allegedly engaged in Biovail and the statement focussed on the personal conduct of the plaintiff over a decade
earlier. As such, I find the public interest in permitting Thompson to proceed with his action outweighs the public interest in
the expression at issue.
Costs
41
There is a special costs regime under s. 137.1 of the CJA. Section 137.1(8) provides that if a judge does not dismiss the
proceeding, the plaintiff is not entitled to costs on the motion unless the judge determines that such an award is appropriate in
the circumstances. The plaintiff seeks costs against the defendant on a substantial indemnity basis, citing conduct-based factors
including (a) a high volume of "plainly irrelevant evidence"; (b) misuse of cross-examination to "harass" the plaintiff; (c) abuse
during his cross; (d) continuing to assert the truth of the allegation of fraudulent conduct unsupported by evidence.
42 I find no basis to depart from the presumption that costs not be awarded against an unsuccessful defendant. As suggested
at para. 20 of the 2010 Anti-SLAPP Advisory Panel report, costs awards against unsuccessful defendants are intended to act
as "costs sanctions against parties who bring frivolous motions for protection". The motion was not frivolous, and did not raise
the kind of high volume of issues or evidence of concern in Platnick v. Bent (2017), 2016 ONSC 585 (Ont. S.C.J.). As a result,
no costs awarded to the successful plaintiff.
Motion dismissed.
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Hall J.A.:
1 On August 14, 2009, Neilson J.A., sitting in chambers, granted leave to the appellant, Mr. Torudag ("Torudag"), to appeal
from a decision of the British Columbia Securities Commission ("the Commission"). The judge stated that leave was granted
on the issue of the jurisdiction of the Commission to adjudicate enforcement proceedings against a person who trades on the
TSX Venture Exchange ("the Exchange") regardless of their location.
2 The background facts which are not in dispute are that Icon Industries Limited ("Icon") was at all material times a reporting
British Columbia company listed on the Exchange. Torudag was in the business of assisting issuers, primarily mining and
natural resource companies, to raise capital.
3
In early 2007, Torudag became aware that a prospector named Chan, who was resident in Québec, had some Québec
mineral claims for sale. Through the agency of Torudag, these claims were sold to Icon under the terms of an agreement dated
March 13, 2007.
4 On March 13, 2007, Icon issued a news release disclosing the agreement. On that date and prior to the news release being
issued, Torudag bought through the facilities of the Exchange, about 120,000 shares of Icon. Many of the sellers were residents
of British Columbia. Torudag bought his shares through an online trading account with Interactive Brokers held by an off-shore
corporation controlled by him. Interactive Brokers is a dealer based in Connecticut, with a Canadian office in Montréal. The
Exchange processes all trades on the Exchange using a server located in Toronto. When news of the agreement became public
knowledge, the shares of Icon substantially appreciated in value over a short time period.
5
On June 24, 2008, the Executive Director of the Commission issued a notice of hearing alleging that Torudag and Chan,
the prospector (who had also purchased a small number of shares), had contravened s. 86 of the British Columbia Securities
Act, R.S.B.C. 1996, c. 418 [the Act]. At the relevant time, ss. 86(1) and 86(4) of the Act read as follows:
86 (1) A person that
(a) is in a special relationship with a reporting issuer, and
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(b) knows of a material fact or material change with respect to the reporting issuer, which material fact or material
change has not been generally disclosed,
must not enter into a transaction involving a security of the reporting issuer or a related financial instrument.
...
(4) A person does not contravene subsection (1) ... if the person proves on the balance of probabilities that, at the time
of the purchase or sale referred to in subsection (1) ... the person reasonably believed that the material fact or material
change had been generally disclosed.
6 At an early stage of the proceedings, the appellant Torudag suggested that he believed that the material facts relating to the
agreement had been generally disclosed before he bought the shares. However, that defence seems not to have been pursued
with much vigour. Essentially he defended the case on the basis that the Commission could not properly adjudicate on the
allegations made against him because the impugned conduct had taken place outside of British Columbia and was not subject
to the jurisdiction of the Commission.
7 On December 17, 2008, the Commission heard the preliminary application brought by the appellant challenging jurisdiction,
and on January 7, 2009, a hearing panel issued reasons dismissing this challenge to jurisdiction.
8
Later in January a panel of the Commission heard evidence and further argument with respect to liability, and on March
11, 2009, issued a decision finding the trading activity of the appellant to be a breach of s. 86(1) of the Act.
9
On June 18, 2009, the panel ordered that the appellant should be subject to a Cease Trade Order with conditions for a
period of one year and that he also pay an administrative penalty of $36,771.00. On July 14, 2009, the appellant filed a notice
of application for leave to appeal to this Court.
10
At the hearing the appellant admitted that the negotiations and the resulting agreements with Icon were material facts
about Icon, that the appellant knew these facts and was in a special relationship with Icon, and that when he bought his Icon
shares on March 13, 2007, these facts had not been generally disclosed to the public. At the time that these events occurred, the
appellant was in the process of moving from Alberta to Québec. He was never a resident of British Columbia.
11 In common parlance, this case was an insider trading case. In the course of its decision on jurisdiction in 2009 BCSECCOM
9 (B.C. Securities Comm.) , the Commission said the following:
¶27 The parties agree that the test for determining whether the Commission has jurisdiction is whether the subject matter of
the notice of hearing has a real and substantial connection with British Columbia: Morguard Investments Ltd. v De Savoye
[1990] 3 SCR 1077; Muscutt v Coucelles [2002] OJ No 2128 (QL) (Ontario CA); Beals v Saldanha [2003] 3 SCR 416.
...
¶31 Considering the test in the circumstances in this case, we start with the purpose and effect of section 86.
¶32 The Commission's mission includes the protection and promotion of the public interest by fostering a securities market
that is fair and warrants public confidence. A major attribute of a market that is fair and worthy of confidence is the
expectation by market participants that all those trading in the market have available to them the same material information
about the securities traded.
¶33 The Act has several provisions intended to ensure that expectation is met. It requires reporting issuers, in addition
to making disclosure in periodic reports, to make timely disclosure of material changes in their affairs. It also regulates
the conduct of those in a special relationship with a reporting issuer. Section 86 prohibits those persons from trading in
securities of the issuer while knowingly in possession of material information that has not been generally disclosed.
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¶34 Section 86 is a critical element of the regulatory regime that maintains the integrity of British Columbia capital markets,
and helps protect British Columbia and other investors against being victimized by the prohibited conduct.
¶35 Here, the allegation is that Torudag's and Chan's purchases of Icon securities on March 13, 2007 were transactions
prohibited by section 86. Neither Torudag nor Chan are residents of British Columbia, nor were they in British Columbia
at the time they made their purchases. Is there a real and substantial connection between the allegations in the notice of
hearing and British Columbia?
¶36 The Exchange is a major component of British Columbia's capital markets. Hundreds of reporting issuers located in
British Columbia trade on the Exchange, and it is the listing destination for many British Columbia start-up companies
that are successful in graduating from the private capital markets to become public companies.
¶37 The significance of the Exchange to British Columbia's capital markets is one reason that the Commission, in
cooperation with the Alberta Securities Commission, is responsible for its regulatory oversight. The Commission regulates
the Exchange through a recognition order made under section 24 of the Act and market participants expect the Commission
to regulate, both directly and through the Exchange, trading activity on the Exchange. The other securities regulators in
the Canadian Securities Administrators rely on the British Columbia and Alberta securities commissions to perform this
regulatory function.
¶38 We find that Torudag's and Chan's participation in British Columbia markets by making trades through the Exchange
is sufficient to establish a real and substantial connection between the subject matter of the allegations in the notice of
hearing and British Columbia. In addition, most of those who sold Icon shares to fill Torudag's and Chan's purchase orders
were residents of British Columbia.
¶39 Torudag and Chan say they did not seek to acquire shares from British Columbia investors, nor did they know that their
orders would be partially filled by British Columbia sellers. That is not relevant. What matters is that their transactions
took place through the Exchange, over which the Commission exercises regulatory authority.
¶40 That the Exchange chooses to process trades on a server located in Toronto does not diminish the real and substantial
connection to British Columbia. The replacement of physical trading marketplaces with electronic trading platforms has
not altered the jurisdiction of the regulator over the market; it has merely made the physical location of the trade less useful
as a factor in determining jurisdiction.
12
The appellant says that the sole issue to be decided on this appeal is whether the hearing panel erred in finding that
the provisions of s. 86(1) of the Act applied to the conduct of the appellant. The respondent suggested that given the expertise
of the panel, which was considering its own statute, the appropriate standard of review ought to be reasonableness, while the
appellant urged that since this was a jurisdictional matter, the appropriate standard of review should be correctness. While I
think there may be an arguable basis for the submission that the appropriate standard of review is reasonableness, I need not
reach a final conclusion about the respective positions of the parties on this issue, as I have concluded that the more rigorous
standard of correctness is satisfied in this case.
13 The appellant submitted in this Court that the statutory provision (s. 86), having regard to its "pith and substance", ought
to be found not to be applicable to the activities of the appellant in purchasing shares. He submitted that there was no sufficient
connection between the transactions and British Columbia and that the Commission erred in reaching a contrary conclusion. The
respondent, supported by counsel for the Attorney General, who was commenting on constitutional considerations, submitted
that there was disclosed in the evidence a real and substantial connection to British Columbia sufficient to properly found the
jurisdiction of the Commission to adjudicate on the conduct of the appellant.
14
Counsel for the appellant noted that this case does not concern the legislative validity of s. 86(1) of the Act, but rather
concerns the applicability of the legislation to an out-of-province individual conducting trades on the Exchange. The appellant
appeared to suggest that the question to be determined was whether or not the impugned conduct here had a "meaningful
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connection" with the Province and that this requirement was somehow a more stringent requirement than the requirement that
there be a real and substantial connection between the appellant, the conduct and the enforcing jurisdiction.
15
Counsel for the parties made reference to a number of cases including: Bennett v. British Columbia (Securities
Commission), [1991] B.C.J. No. 1021 (B.C. S.C.); Bennett v. British Columbia (Securities Commission), [1992] B.C.J. No.
1655 (B.C. C.A.); British Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 49, [2005] 2 S.C.R. 473 (S.C.C.) ; Castillo v.
Castillo, 2005 SCC 83, [2005] 3 S.C.R. 870 (S.C.C.) ; Global Securities Corp. v. British Columbia (Securities Commission),
2000 SCC 21, [2000] 1 S.C.R. 494 (S.C.C.) ; Interprovincial Co-operative Ltd. v. R. (1975), [1976] 1 S.C.R. 477 (S.C.C.); R.
v. Libman, [1985] 2 S.C.R. 178 (S.C.C.); Pearson v. Boliden Ltd., 2002 BCCA 624, [2002] B.C.J. No. 2593 (B.C. C.A.), (leave
to appeal denied [2003] 2 S.C.R. ix (note) (S.C.C.)); Asbestos Corp., Re (1992), 10 O.R. (3d) 577 (Ont. C.A.); R. v. Bennett,
[1974] B.C.J. No. 344 (B.C. S.C.); R. v. W. McKenzie Securities Ltd. (1966), 56 D.L.R. (2d) 56 (Man. C.A.); Reference re Upper
Churchill Water Rights Reversion Act, 1980, [1984] 1 S.C.R. 297 (S.C.C.); Society of Composers, Authors & Music Publishers
of Canada v. Canadian Assn. of Internet Providers, 2004 SCC 45, [2004] 2 S.C.R. 427 (S.C.C.); and Unifund Assurance Co.
of Canada v. Insurance Corp. of British Columbia, 2003 SCC 40, [2003] 2 S.C.R. 63 (S.C.C.).
16
The appellant made reference in argument to the decision of the Supreme Court of Canada in Unifund Assurance Co. of
Canada, an insurance case, where the majority of the Court observed at para. 56:
56 Consideration of constitutional applicability can conveniently be organized around the following propositions:
1. The territorial limits on the scope of provincial legislative authority prevent the application of the law of a province
to matters not sufficiently connected to it;
2. What constitutes a "sufficient" connection depends on the relationship among the enacting jurisdiction, the subject
matter of the legislation and the individual or entity sought to be regulated by it;
3. The applicability of an otherwise competent provincial legislation to out-of-province defendants is conditioned by
the requirements of order and fairness that underlie our federal arrangements;
4. The principles of order and fairness, being purposive, are applied flexibly according to the subject matter of the
legislation.
[Emphasis in original.]
17
Ultimately in that case the Court decided that certain provisions of an Ontario insurance statute were not applicable
to determine issues arising out of litigation concerning a motor vehicle accident that had occurred in British Columbia. In the
course of the judgment, Binnie J., speaking for the majority, said this at para. 63:
63 Later formulations of the extraterritoriality rule put the focus less on the idea of actual physical presence and more
on the relationships among the enacting territory, the subject matter of the law, and the person sought to be subjected to
its regulation. The potential application of provincial law to relationships with out-of-province defendants became more
nuanced. The evolution of the rule was perhaps inevitable given the reality, as La Forest J. commented in Morguard,
that modern states "cannot live in splendid isolation" (p. 1095). The focus on the relationship, as something that did not
necessarily require actual physical presence within the jurisdiction, was identified by Dixon J., speaking for the High Court
of Australia in Broken Hill South Ltd. v. Commissioner of Taxation (N.S.W.) (1936-1937), 56 C.L.R. 337, at p. 375, who
said it was
also within the competence of the [state] legislature to base the imposition of liability on no more than the relation
of the person to the territory. The relation may consist in presence within the territory, residence, domicil, carrying
on business there, or even remoter connections.
[Emphasis in original.]
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18 Counsel for the appellant made reference to the following statement by McIntyre J., writing for the Court at page 332 of
the Reference re Upper Churchill Water Rights Reversion Act, 1980 case:
Where the pith and substance of the provincial enactment is in relation to matters which fall within the field of provincial
legislative competence, incidental or consequential effects on extra-provincial rights will not render the enactment ultra
vires. Where, however, the pith and substance of the provincial enactment is the derogation from or elimination of extraprovincial rights then, even if it is cloaked in the proper constitutional form, it will be ultra vires. A colourable attempt to
preserve the appearance of constitutionality in order to conceal an unconstitutional objective will not save the legislation. ...
19
In making the submission that he did, about it being necessary for there to be a "meaningful connection" between the
conduct and British Columbia, counsel for the appellant made reference to some comments of Bastarache J. speaking for himself
in a concurring judgment in the Castillo case cited above. In that judgment, Bastarache J. indicated that "meaningful connection"
as a test would set the bar higher than "a real and substantial connection". I confess to some difficulty in appreciating that there
would be any difference of substance between the two phraseologies. In my respectful view, the two phraseologies capture
the same concept, namely a state of facts demonstrating circumstances in which it would be appropriate for a tribunal to take
jurisdiction over a legal issue or controversy.
20 Modern law has to take account of the reality of technical developments in commerce and communication. These comments
by Binnie J. in Society of Composers, Authors & Music Publishers of Canada found at para. 59 of the judgment (after making
reference to R. v. Libman) are apposite in the present case:
59 ... in my view, a telecommunication from a foreign state to Canada, or a telecommunication from Canada to a foreign
state, "is both here and there". Receipt may be no less "significant" a connecting factor than the point of origin (not to
mention the physical location of the host server, which may be in a third country). To the same effect, see Canada (Human
Rights Commission) v. Canadian Liberty Net, [1998] 1 S.C.R. 626, at para. 52; Kitakufe v. Oloya, [1998] O.J. No. 2537
(QL) (Gen. Div.). In the factual situation at issue in Citron v. Zundel, supra, for example, the fact that the host server was
located in California was scarcely conclusive in a situation where both the content provider (Zundel) and a major part
of his target audience were located in Canada. The Zundel case was decided on grounds related to the provisions of the
Canadian Human Rights Act, but for present purposes the object lesson of those facts is nevertheless instructive.
21 In the present case, the trades that were the subject matter of the inquiry before the Commission were done electronically.
Fifty years ago the mechanics of such trading would have been very different and doubtless would have involved telephonic
communications and paper transactions. But that is not the world we presently inhabit. E-commerce and instantaneous
transmissions around the globe are the new milieu.
22
I think it useful to refer to certain comments made by Mackenzie J.A. in a jurisdictional case decided in this Court
several years ago, Pacific International Securities Inc. v. Drake Capital Securities Inc., 2000 BCCA 632, [2000] B.C.J. No.
2328 (B.C. C.A.), at para. 20:
20 ... Securities transactions involve intangible property effected by electronic means through various intermediaries in
different physical locations. In the world of electronic commerce, physical locations can become almost incidental and
other factors assume greater importance. ...
Given the context of the present case, these comments seem rather prescient.
23 The appellant submits that it is jurisdictional overreach and not in accord with constitutional norms and the modern doctrine
of comity requiring a real and substantial connection between circumstances and a jurisdiction for a tribunal in British Columbia
to assert jurisdiction over the trading activity of this appellant who was at all material times outside of British Columbia. The
respondent submits that the extant circumstances in this case properly afford a sound basis for jurisdiction. The Commission, it
should be noted, has a responsibility (with the Alberta Securities Commission) to regulate the Exchange, through the facilities
of which the trades occurred. The historic reason for this is that these bodies formerly regulated the Vancouver and Alberta
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exchanges that amalgamated and relocated some time ago to form the Exchange. Perhaps relocation may be something of a
misnomer since a server for the Exchange could probably be located in many places.
24 The respondent also submits that it is highly relevant that this trading concerned securities of a British Columbia reporting
company and a large proportion of the shares purchased by the appellant were sold by British Columbia residents. This latter,
perhaps somewhat adventitious circumstance, appears to bear some analogy to the circumstances that were present in the case of
R. v. W. McKenzie Securities Ltd.. In that case the Manitoba Court of Appeal upheld the conviction of an Ontario stockbroker for
unlawful securities trading in Manitoba. A person in Manitoba had been solicited by the Ontario broker, who was not registered
to trade in Manitoba, and had purchased shares. In upholding the conviction of the broker, Freedman J.A. said this at para. 23:
23 ... It was in this province that McCaffrey was solicited by the accused to purchase the shares in question, and it was
in this province that McCaffrey responded favourably to such solicitation. I would agree with the learned magistrate and
the learned county court judge that what took place in the present case constituted an act of trading in securities within
the definition of The Securities Act of Manitoba.
25
The linkage to British Columbia under this head may be of less salience in the present situation than in the above case
because of the absence of solicitation, but this factor provides at least some connection to this Province.
26 In my opinion, the more significant circumstances that constitute a real and substantial connection to this jurisdiction and
which permitted the Commission to properly take jurisdiction over the appellant are the regulatory functions of the Commission
concerning the Exchange and the fact that Icon was a reporting issuer in British Columbia.
27
The Commission has the responsibility to regulate the activities of the Exchange to provide protection to the investing
public. This responsibility includes the duty to ensure "a level playing field" for investors in exchange traded companies.
Allowing the misuse of insider information to skew fairness in the trading arena is inimical to the operation of a fair and orderly
market in securities.
28 I am in agreement with the observation by Melnick J., in the insider trading case of Bennett v. British Columbia (Securities
Commission), [1991] B.C.J. No. 1021 (B.C. S.C.), that the Act is designed to lay down ethical standards for those engaged in
the trading of securities of a reporting issuer. I would adopt what was said by this Court in affirming the decision of Melnick J.
in Bennett v. British Columbia (Securities Commission), [1992] B.C.J. No. 1655 (B.C. C.A.):
Mr. Justice Melnick concluded, at p. 152, that s. 68 "is concerned in pith and substance with the conduct of trading from
an ethical not a mechanical point of view":
It is important then, at the outset, to characterize the essence of s. 68 of the Securities Act, the section that is central
to the entire investigation undertaken by the commission, as well as the Act itself. In this regard, I do not accept the
characterization urged on me by the petitioners. The aim and purpose of s. 68 is clearly to lay down specific ethical
standards for those engaged in the trading of the securities of a reporting issuer and for those individuals in a special
relationship with a reporting issuer. It is to promote a level playing field for those engaged in the buying and selling
of shares. The Securities Act is concerned in pith and substance with the conduct of trading from an ethical not a
mechanical point of view. I find those to be the "dominant aspects" of the Act in general and s. 68 in particular.
The "mechanical" reference is to the Computer Assisted Trading System (CATS) which is a national communications
system which facilitates trading in shares listed on the Toronto Stock Exchange. Doman Industries Ltd. shares trade on
the Toronto Stock Exchange. The sale of Doman Industries Ltd. shares by the traders on November 4, 1988 was effected
through the facilities of CATS, although the sale orders were given in British Columbia and the "tip", if there was one,
was given in British Columbia.
[Emphasis added.]

6

29 These comments seem to me applicable on the facts of the present case. In my opinion, the circumstances disclosed in the
evidence manifest a real and substantial connection to British Columbia and no error has been demonstrated in the decision of
the Commission to take jurisdiction over the appellant. I consider that the Commission was correct in its jurisdictional analysis
of the relevant factors. I see no basis to interfere with its conclusions and I would therefore dismiss this appeal.
Levine J.A.:
I agree:
Hinkson J.A.:
I agree:
Appeal dismissed.

7

TAB 53

Please see para. 249

2018 ONSC 3315
Ontario Superior Court of Justice
Tsui-Wong v. Xiao
2018 CarswellOnt 8766, 2018 ONSC 3315, 298 A.C.W.S. (3d) 84

KATTY MAN NGER TSUI-WONG (Plaintiff) and DANIEL XIAO, also known
as Daniel Shao, also known as Daniel Gannon Shao, also known as Daniel G.
Shaw, JUNE LU, also known as June June Lu, also known as June Lu Shaw,
also known as June L. Shaw, YONGXIN LU and SUQIU CHENG (Defendants)
J. Wilson J.
Heard: March 26, 2018; March 27, 2018; March 28, 2018;
March 29, 2018; April 3, 2018; April 4, 2018; April 5, 2018
Judgment: May 29, 2018
Docket: CV-12-451247
Counsel: William Murray, for Plaintiff
No one, for Defendant, Daniel Xiao
Samil Chagpar, for Defendants, June Lu, Yongxin Lu and Suqiu Cheng
J. Wilson J.:
The Action
1
The judgment granted against Daniel Xiao ("Daniel") in August 2001 for $230,289.40, arose from a shareholder dispute
between the Plaintiff and Daniel (the "Oppression Judgment"). The Oppression Judgment underpins this action for fraudulent
conveyance. It remains unpaid.
2
Daniel has effectively disappeared, probably somewhere in China, although for periods of time he was living in British
Columbia.
3
This action for fraudulent conveyance is brought against four family members: Daniel, his former wife June Lu ("June"),
and June's parents, Yongxin Lu ("Father") and Suqiu Cheng ("Mother") (the "Parents").
4
First, the Plaintiff alleges that Daniel and June fraudulently conveyed a property at 19 Rosebank Drive (the "Toronto
Property") to June's Parents and then to third parties to avoid the Plaintiff being able to collect on a pending judgment against
Daniel. The Plaintiff seeks an accounting from the Parents for funds fraudulently received.
5
Second, the Plaintiff seeks against June a tracing and an accounting for funds fraudulently received by June from
her acquisition of a property 3091 Williams Road, in Vancouver registered in her name (the "Vancouver Property"). She
acknowledges that the sole source of funds to acquire the Vancouver Property came from Daniel. The Vancouver Property has
been sold. June owns other property.
6
The Plaintiff alleges that there was a fraudulent conspiracy amongst the family members to prevent the Plaintiff from
collecting on the Oppression Judgment.
7 The Plaintiff seeks recovery of the Oppression Judgment. She seeks damages in the amount of $200,000.00 for the fraudulent
conveyance and conspiracy, as well as punitive and exemplary damages in the amount of $100,000.00.
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The Issues
8 The Defendants argue first, that there was no fraudulent conveyance. They assert that the Toronto Property was beneficially
owned by the Parents, who had provided a loan for the down payment. The Defendants argue that neither Daniel nor June had
an interest in the proceeds of sale of the Toronto Property.
9
The Defendants argue that if the transfer of the Toronto Property is found to be fraudulent, that the amount that can be
traced to the Vancouver Property is limited to half of the sale proceeds of the Toronto Property.
10

Counsel for the Defendants concedes that the allegations of a fraudulent conveyance in this case is not subject to a

limitation period as the fraud occurred before the amendments to the Limitations Act, 2002. 1 Today, this action would be subject
to a two year-limitation period and the principles of discoverability.
11
However, the Defendants argue, that even if the transactions are found to be fraudulent, the Plaintiff was not diligent
in making efforts to locate the Defendants and in pursuing her available remedies. By her conduct she has acquiesced. The
Defendants have suffered irreparable prejudice by the lengthy delay. Therefore, counsel argues that the claim should be
dismissed based upon the equitable doctrine of laches.
The Oppression Claim and Judgment
12

In December 1999, the Plaintiff served the oppression claim against Daniel.

13
There were delays as the matter matured. The matter was argued for two days in August 2000. Justice Spence released
his decision on November 9, 2000.
14 He concluded that Daniel opened a competing business, and diverted funds payable to Wyntek Computer Inc. ("WCI"), for
his own use. He ordered that WCI be valued, and that an accounting take place. Further he ordered Daniel or WCI to purchase
the Plaintiff's shares at fair market value.
15 In August 2001, the Plaintiff sought a money judgment as Daniel had closed both WCI and the competing business, and
had disappeared. In the Oppression Judgment, Justice Spence ordered Daniel to pay the sum of $230,289.40 plus costs.
Chronology
16

The background to this action is convoluted. As will be seen, the finances of this family are intertwined and complex.

17

This is the second action for fraudulent conveyance, and the third action involving Daniel and the Plaintiff.

18
Daniel and June were married and immigrated to Canada as students in 1994. According to June, she and Daniel had
cash in the amount of $100,000.00 US when they immigrated to Canada. As June's parents did not provide the $100,000.00 the
only inference is that these funds came from Daniel, or his family. June was also given a gift of $20,000.00 from her Mother
when she came to Canada in 1994.
19 Daniel and June attended school and Daniel worked in a computer store. June attended a course at Centennial College in
computer programming in 1996 and 1997. Daniel attended the University of Toronto. Daniel generated income, paid the rent,
and looked after the financial needs of the family.
20
In 1996, Daniel and June met the Plaintiff, Katty Man Inger Tsui-Wong at English school in Toronto. They agreed to go
into a computer business together. The Plaintiff has a background in accounting, and Daniel had experience with computers.
Both invested funds.
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21 The Plaintiff, her husband, Daniel, and June became shareholders, officers, and directors in the company, Wyntek Computer
Inc. ("WCI"), incorporated in 1997. Daniel looked after the sales and purchasing, and the Plaintiff looked after the accounting.
June helped with some purchasing. The Plaintiff's husband played no role in WCI.
22
The business prospered. It went from three employees to ten. I do not have information about the finances of WCI for
the first two years of operation. WCI had moved to larger premises. For the year ending September 1999, according to the draft
statement prepared by the Plaintiff, WCI had gross sales of $1,900,667.25 and net profits of $217,507.20.
23 Disagreements occurred between Daniel and the Plaintiff. Daniel did not believe that the Plaintiff was dedicating sufficient
effort to WCI.
24
There had been discussions between the Plaintiff and Daniel for a buy out of her interest in WCI and for her share of
the profits for the WCI year ending September 1999, as well as her outstanding capital contribution. These discussions did
not come to fruition.
25

The Plaintiff had spent two months in the summer in China. Her mother was ill and died in September 1999.

26
The Plaintiff was the accountant for WCI. In September 1999 when the Plaintiff returned from China she found
irregularities in the books and records. Payments from clients to WCI were being diverted and paid to an unknown bank account
in Daniel's name, or in the name of the competing company Wintek Computers Distribution Inc.
27
Unbeknownst to the Plaintiff, Daniel had incorporated the competing company in March 1999: Wintek Computers
Distribution Inc. ("WDI"). WDI had a broader scope and different emphasis but was found by Spence J. to be a competing
business. Essentially, WCI and WDI were a continuum in an expanding computer business.
28
The Plaintiff continued working at WCI after the end of September 1999. Her last day of work for WCI was November
7, 1999. She completed the books for WCI for the year ending September 1999 and left the materials with the accountant.
29
30

June worked for WDI, the competing business, in accounting from October 1999 to September 2000.
The Plaintiff initiated and served the oppression claim in December 1999. The oppression claim was argued in August 2000.

31
In September 2000 as the oppression case was coming to fruition, without consultation with the Plaintiff, Daniel and
June closed WCI and WDI.
32 In October 2000, the Plaintiff conducted a corporate search after WCI and WDI closed, and after the family had disappeared.
She found that yet a third company: Giant Computers Inc. had been incorporated on March 3, 2000 registered in the Mother's
name.
33
The third computer business owned by the Mother known as Go Go Computers opened in September 2000. It was
allegedly managed by the sister of June. I will comment on this suggestion later in the decision.
34 In October 2000, the Toronto Property was sold. Prior to its sale it was transferred to the Parents, who in turn transferred
it to third parties.
35
On October 17, 2000, the family: Daniel, June, the Mother, and two children went to China for an undetermined period.
From the perspective of the Plaintiff, Daniel and the Defendants disappeared.
36 On November 9, 2000, shortly after the family left for China, and after the closure of WCI and WDI, Spence, J. released
the declaratory judgment confirming the oppression.
First Fraudulent Conveyance Action Brought
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37
In November 2000, the Plaintiff conducted a search of the Property as she was unable to locate Daniel. She learned that
the Property registered in the names of June and Daniel had been sold to a third party on November 7, 2000, two days before
Spence, J. released his decision.
38
Shortly before the sale, on October 13, 2000, the Property had been transferred to June's parents, and then in turn to the
bona fide third party purchasers on November 7, 2000.
39
June's sister, Quian Lu (the "Sister"), executed the documents for the transfer of title from the Mother and Father to the
third parties using a Power of Attorney signed by the Parents on October 16, 2000, one day before the Defendants left for China.
40
On November 14, 2000, the Plaintiff brought an action for fraudulent conveyance against Daniel, June and the Parents
seeking an interest in the Property sale proceeds, damages for conspiracy, as well as punitive damages (the "First Fraudulent
Conveyance Action").
Service of First Fraudulent Conveyance Action on the Defendants
41
The Plaintiff obtained an order for substituted service of the First Fraudulent Conveyance Action upon the Sister for all
four defendants: Daniel, June, and the Parents.
42

The Sister was served with the claim against the four defendants on December 5, 2000.

43
The Sister wrote a letter to Plaintiff's counsel confirming that she had looked at the documents, and contested that she
was able to serve Daniel, as "she did not know where he was". This could not be true. Daniel was in China with her sister,
June and their children. Notably, the Sister did not say that she had not served the other Defendants. She stated that she did
not want to get involved.
44
The Sister purported to return some of the documents to counsel for the plaintiff with a letter confirming she did not
want to become involved.
45

Counsel for the Plaintiff responded to the Sister by letter, as follows:
Via Courier
January 5, 2001
Qian Lu
4725 Sheppard Avenue East
Suite 1516
Toronto, Ontario
M1S 5B3
Dear Sir:
Re : Tsui-Wong v. Xiao et al
We acknowledge receipt of the package that you returned to us by courier. Those documents were served upon you
pursuant to the court order. You must provide a copy to Daniel Xiao, June Lu, Yongxin and Suqiu Cheng.
Your assertion that you have no knowledge of the whereabouts of Danial Xiao is ridiculous. You acted as the attorney
for Yongxin Lu and Suqiu Cheng on the sale of property.
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Pursuant to the court order, these documents have been served upon you and are considered to have been served upon
all of the defendants. If we do not receive their Statement of Defence within 20 days of the date of this letter, we will
continue proceeding to obtain judgement against them. We would advise you to provide a copy of these materials to
each of the defendants, for their own benefit, so that they respond to the documents.
46

Counsel for the Plaintiff noted the Defendants in default.

47
Counsel for the Plaintiff did not proceed to obtain default judgment. However, the First Fraudulent Conveyance Action
was never dismissed. The court file in the First Fraudulent Conveyance Action is still noted as "inactive".
48 The family: Daniel, June, the children, and the Mother returned to Canada from China in February 2001. The Father had
been living with the Sister since October 17, 2000. They all then lived with the Sister for several months.
49

The Plaintiff was not aware that they had returned to Toronto.

50

The Sister had reviewed the claim before returning some of the documents to the lawyer for the Plaintiff.

51
June confirmed that Daniel had a copy of what was in the package, and that he said he would "look after things". She
then attempted to correct her evidence by saying that he had a copy of just the letters, not the claim.
52
I find that Daniel, June, and the Parents were well aware of the First Fraudulent Conveyance Action, probably when the
Sister was served in December 2000, and certainly by the time they returned to Canada in February 2001. They were living for
several months in the same household with the Sister. They made a decision to do nothing.
53

Although well aware of the claim, neither the Defendants nor their counsel contacted the Plaintiff.

Plaintiff Unable to Locate Daniel and June
54
In May or June 2001, June and Daniel drove to Vancouver to stay with friends. The reasonable inference is they were
leaving the jurisdiction to avoid the Plaintiff's judgment.
55

In 2001, the Plaintiff made diligent efforts to locate the Defendants, particularly Daniel and June.

56
Thereafter, the Plaintiff's efforts to locate the Defendants ceased for several years. She was litigation weary, frustrated,
and fell ill in 2004. She was putting her children through school and recovering financially.
57
It was not until 2010 that the Plaintiff retained a forensic firm to attempt to locate the Defendants and to determine
whether they may have assets making a further chase worthwhile. The Plaintiff determined that June lived in Ontario and owned
property. Daniel still has not been located, although June confirmed that he was in Canada last year and visited with his children.
58
The Plaintiff initiated the second Fraudulent Conveyance Action against Daniel, June, and June's parents in April 2012
("this Action"). This Action essentially mirrors the claims advanced in the First Fraudulent Conveyance Action, though with
a greater emphasis on tracing funds given the passage of time.
Findings of Credibility
59

Three witnesses testified: the Plaintiff, June, and the Mother.

60
The Plaintiff gave her evidence in a straightforward manner. Her evidence was not challenged in any serious way in
cross-examination. Her evidence was reliable and credible.
61
June testified at length. Her evidence was self-serving. It was very difficult to have her answer the questions asked. She
would give long speeches, robot-like, not necessarily responsive to the question while looking off to the distance. Her evidence
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seemed rehearsed. She would endeavour to correct an answer some time later if she thought that she given an answer that was
not helpful to her case. Her evidence was not internally consistent and often did not make sense.
62 She alleges that she left all financial issues to Daniel and was simply a busy wife and mother going to school and caring
for her young children. I do not accept this evidence.
63
June worked in accounting for WDI, the competing company under Daniel's supervision, from September or October
1999 until it was closed in September 2000. She acknowledged that "she had an intimate knowledge of WDI" at least from an
accounting perspective. She prepared cheques, including cheques payable to her parents, and Daniel signed them. Her claim of
innocence and of leaving all financial matters to Daniel rings hollow in light of her direct involvement for one year doing the
accounting in the competing business prior to the parties selling the Property and leaving abruptly for China.
64 I conclude that June was well aware of the financial issues of the business, and that she was well aware of the risks Daniel
and the family faced due to the case initiated by the Plaintiff. She attended at the hearing before Spence, J. in August 2000. It
should not be forgotten that she was a shareholder and director in WCI. I conclude that she was actively taking steps, as Daniel's
wife and partner, to protect the assets in WDI, the competing company from being available to the Plaintiff.
65
Her evidence that the Parents were the beneficial owners of the Property is inconsistent with the pleadings. It also
contradicts the documents that she and Daniel signed with the lawyer at the time the Property was sold. The statutory declaration
acknowledged that they were the owners of the Property, and that it was being transferred to the Parents for natural love and
affection.
66
June made many misrepresentations in the court documents filed in British Columbia seeking a divorce, bringing into
question both the motivation for the divorce and her truthfulness.
67

I did not find June's evidence to be credible or reliable.

68 The Mother also testified. She has virtually no memory of anything. She was in a serious car accident in 2008 and suffered
a head injury. She continually answered that her brain was not working, and that she could not remember anything.
69
Her evidence of the alleged cash that she had when she came to Canada is not supported by any documents, and in fact
her landing documents with her cash declaration are in conflict with her evidence at the trial.
70 The Mother's claim that she was the beneficial owner of the Property is in conflict with the Statement of Defence, where
it is alleged that she loaned money for the cash contribution to the purchase price, as opposed to being the beneficial owner.
71 Further, the Mother's evidence is in direct conflict with the documents that were prepared by the lawyer on the instructions
of June and Daniel, and the Parents, at the time the Property was transferred to the Parents.
72 She had no credible explanation as to how and why she became the registered owner of a third computer company - Giant
Computer Inc. in March 2000 in the thick of the proceedings between the Plaintiff and Daniel. That corporation, through Go
Go Computers, began operating in September 2000, at the same time as Daniel closed WCI and WDI.
73

I conclude that the Mother was not a credible or reliable witness. Her evidence was self-serving, vague and inconsistent.

74
The Father was cross-examined, and on consent his transcript served as his evidence due to his health problems. He did
not appear to have any understanding of the issues. He did not allege that he was the beneficial owner of the Property or that
he had loaned money for its acquisition. His evidence was not referred to by either counsel during the argument.
The Facts relevant to the Acquisition of the Property
Allegation of Mother of her Financial Contributions
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75 In 1998, June and Daniel entered into an Agreement of Purchase and Sale to purchase the Property. It was being constructed
and they purchased from plans. There is no evidence before me as to what the down payment was at the time the agreement
was entered into. Normally there would be some sort of down payment. No one addressed this in the evidence.
76 June and Daniel sent their first child to China for the Parents to look after in 1996 and 1997. The Parents came to Canada
first in December 1997, bringing their grandson with them. They lived with June and Daniel in their rental home.
77

June and Daniel had their second child in January 1999.

78 The Parents lived in Canada with June and Daniel after the birth until they returned to China in February 1999. They did
not work, but helped with childcare for both June and later for her Sister.
79
In mid-1999, June and Daniel took interim occupation of the Property. There is no evidence before me about what
payments, if any, were made at interim occupancy.
80
On September 16, 1999, the Mother arrived in Canada as a landed immigrant pursuant to the sponsorship of June and
Daniel. On October 18, 1999 the Father arrived.
81 June and Daniel had sponsored the Parents to come to Canada as part of the family reunification programme. One would
think that if the Parents had assets, this would assist with their application and these assets would have been disclosed as part
of the immigration process.
82

It is in dispute how much money the parents brought with them when they visited and immigrated to Canada.

83 The Mother testified that she brought $50,000.00 in cash when she came to Canada in 1997. This was not declared when
she arrived. June testified that she was given the $50,000.00 in cash. She did not say what she did with this alleged money.
There is no documentary evidence confirming these funds.
84
The Mother testified at first that she still owns the property assigned to her by her employer as "that is what Chinese
people do". She then testified next that she sold that property, and this is where the $50,000.00 came from that she brought to
Canada in 1997. She then testified that she had a second property that she still owns. I find that her first version of events is
more likely. It would seem unlikely that the Parents would sell their primary home in China in 1997 until they knew whether
their sponsorship application would be approved. This did not happen until late 1999.
85
The Mother testified that she brought a further sum of $20,000.00 in cash when she came to Canada in September 1999
as a landed immigrant.
86
The landing papers of the Mother signed by her confirm that she had $2,000.00 when she arrived. She testified that she
would not lie, and that the immigration officer made a mistake.
87
The Father stated in his discovery, filed as his evidence, that he had at least $10,000.00 when he came to Canada. There
is a bank transfer note in his passport dated September 13, 1999 for an unspecified amount.
88
It is curious that the Father would transfer funds, bank to bank, whereas the Mother, an accountant, testified that she
came to Canada with undisclosed cash.
89
The Father's memory on all issues is very poor, but reading the transcript he did not appear to be testifying with an eye
to a lawsuit. He did not allege that any money that he brought to Canada was provided to June and Daniel for the purchase
of the Property. He was the head of the union for a petroleum company in China. I accept on a balance of probabilities that
the Father had $10,000.00 when he immigrated to Canada that he kept for his own purposes. There is no evidence that he comingled funds with Daniel and June.
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90 In September and October 1999, when the Parents became sponsored landed immigrants, they moved in with Daniel, June,
and their two children in the Property. The Sister and her new baby, born in September 1999 also moved into the Property for
a period of time while she recovered from the birth. Daniel's father arrived shortly thereafter and he also lived at the Property.
91

Life was stressful and not harmonious in the Property.

92 On January 20, 2000, the title to the Property was transferred from Aspen Ridge to June Lu and Daniel Shaw. The purchase
price was $167,304.75. There was a mortgage of $100,000.00.
93

It is contested who paid the cash balance to close the transaction.

94
June testified that the Parents were the owners of the Property, but that it was taken in the name of June and Daniel as
the Parents did not qualify for a mortgage.
95
The Defendants in the Statement of Defence plead that the Parents paid the $67,000.00 cash required to close the
transaction and that June and Daniel contributed no cash to the purchase price.
96
The Plaintiff contests this allegation as there is no documentary proof to substantiate this claim, and the documents that
are available do not support the defence evidence.
97 The Mother was paid the sum of $2,500.00 per month from WDI beginning January 2000. The Father was paid the sum of
$1,200.00 per month from WDI from March 2000. These payments were made until the family went to China in October 2000.
98

These funds were declared for tax purposes.

99

A total of $36,200.00 was paid by WDI in the year 2000 to the Parents.

100
June testified these were repayments of loans for the acquisition of the Property, and to assist the parents to qualify
for a mortgage.
101
If the parents had advanced the $67,000.00 to purchase the Property as alleged in the Statement of Defence, (which
is not admitted by the Plaintiff and which has not been proved on the evidence), then the Mother and June acknowledged that
$36,200.00 of that amount had been repaid in 2000 prior to the transfer of the Property to the Parents.
102 On August 8, 2000, the Property was listed for sale for $209,900.00 Daniel looked after the listing. The listing showed
Daniel and June as owners.
103
On August 29 and 30, 2000, the Oppression Remedy application was argued before Justice Spence. He reserved his
decision.
104

Clearly Daniel, and the Defendants were taking steps to leave the jurisdiction after the court hearing.

Conclusion that June and Daniel were the Owners of the Property
105
I find that the evidence is clear that Daniel and June purchased the Toronto Property as owners, perhaps with some
modest financial help from the Parents.
106 The income statement of WCI presented to Justice Spence confirms that as of September 1999 WCI had annual sales of
$1,900,667.25 and net profits of some $217,507.20. Daniel received all of these funds. He also retained the outstanding capital
contribution of the Plaintiff in the amount of $70,000.00.
107
Daniel was also running the competing business in WDI beginning in March 1999 until September 2000, and I infer
that additional revenue was generated from that enterprise.
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108
June spoke glowingly of Daniel's aptitude as a successful businessman in the computer business. She confirmed that
it was very easy to make money in the computer business, which is why she encouraged her Mother to incorporate Giant
Computers Inc.
109
Although the Parents were in Canada when the Property purchase closed, June testified that "Daniel and I became
the owners" of the Property as the Mother did not qualify for the mortgage. She testified that "it was not convenient for [the
Mother] to get the mortgage".
110
I do not accept that the payments to the Parents made by WDI were made to facilitate the parents qualifying for a
mortgage, as it would have been easy enough for Daniel and June to have guaranteed the mortgage if the Parents were the
owners of the Property. At the time of the transfer of the Toronto Property to June and Daniel in January 2000, the Parents were
living in Canada and were landed immigrants. They could hold property.
111 The Mother's evidence was not credible that it was "her" Property, and that she had come to Canada with significant sums
of money. She testified that after coming to Canada, she had not spent a penny, as she was supported fully by her two generous
daughters. The daughters not only paid all the living expenses of the Parents, but also generously gave the Mother gifts of cash.
112 The Father's transcript evidence was vague and his memory poor to non-existent. He did not allege in his evidence that
he contributed to the acquisition of the Property.
113
I find that from the beginning, June and Daniel were the owners of the Toronto Property and that Daniel, through WCI
and WDI, contributed the lion's share of any cash provided at closing. Daniel and June also assumed the mortgage and made
all mortgage payments. They supported the Parents.
114
The Mother may have made some modest capital contribution to the acquisition of the Property that I find was amply
repaid by the $36,200.00 salary received by the Parents in 2000. I find that there was no loan from the Mother with an expectation
of repayment, and the Mother was not the owner of the Property.
115

This conclusion, as will be seen, is supported by the closing documents for the sale of the Toronto Property.

Sale of the Property
116

The Property was listed for sale on August 8, 2000. The listing agreement was in the name of June and Daniel.

117

On October 13, 2000, the Property was sold by June and Daniel for $203,000.00 to arm's length purchasers.

118

June and Daniel signed the Agreement of Purchase and Sale with the third parties.

119
The Statutory Declaration signed by June and Daniel as part of the transfer to the Parents is conclusive that June and
Daniel were the owners of the Property. It states:
STATUTORY DECLARATION—CANADA—
PROVINCE OF ONTARIO

)
IN THE MATTER OF sale from —SHAW, Daniel Ganan
—) ) to
) )LU,
) ) )Yongxin
)))
and CHENG, Suquiu—AND IN THE
MATTER of the sale of —T.H. 906, 19 Rosebank Drive,
Toronto (the "Property")

I, SHAW, Daniel Ganan and SHAW, June Lu, of the City of Toronto DO SOLEMNLY DECLARE, that:
1. I am the registered owner(s) of the Property and am a party to the transfer as transferor and as such have knowledge
of the matters hereinafter declared.
2. I am of the full age of 18 years and am within the meaning of the Family Law Act:
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We are spouses of one another.
3. The registered owner(s) was the absolute owner in fee simple in possession of the lands above described and either
personally or by my tenants have been in actual, peaceable, continuous, exclusive, open, undisturbed and undisputed
possession and occupation of the Lands and the houses and other buildings used in connection therewith since on or
about January 20, 2000 when I obtained a conveyance thereof as joint tenants. . . . . . .
5. My possession and occupations of the Lands has been undisturbed throughout by any legal proceedings
of any nature or adverse possession or otherwise. During my ownership, I have not made any payment or
acknowledgement of title to any person or corporation in respect of any right, title, interest or claim upon the
Lands and I do not have any knowledge of any other person or corporation having made any such payment or
acknowledgement.
6. There are no judgments or executions against me and so far as I am aware, there are none affecting the lands.
WARRANTY
In consideration of and notwithstanding the closing of the above transaction, I hereby warrant and represent
as follows:
7. There are no outstanding judgments or executions filed against me and I have never been sued;
120
On October 13, 2000, June and Daniel transferred their interest in the Property to the Mother and Father for natural
love and affection. The deed states:
If consideration is nominal, describe relationship between transferor and transferee and state purpose of conveyance. (see
instruction 6) Please see item 7 below.
If the consideration is nominal, is the land subject to any encumbrance? Yes.
Other remarks and explanations, if necessary. The Transferors are the son-in-law and daughter of the Transferees. This
transfer is made in consideration of natural love and affection. The existing mortgage with Royal Bank of Canada will
be assumed by the Transferees.
[Emphasis added]
121

There is no mention in the transfer document of any debt owing as part of the transfer.

122

There is no mention that the Property was owned by the Parents and held in trust by June and Daniel.

123
Had those been the facts, it would have been simple enough to explain the facts to the lawyer retained for the sale, and
these facts would have been reflected in the documents prepared on the instructions of the Defendants.
124

On October 16, 2000, the Mother and Father signed a Power of Attorney document in favour of their daughter, the Sister.

125
The family: June, Daniel, the Mother, and the two children travelled to China on October 17, 2000. The father stayed
with the Sister in Toronto.
126
The Property was sold on November 7, 2000. The Sister signed the closing documents for the sale on November 7,
2000, pursuant to the Power of Attorney.
127 According to the documents, the sale proceeds of $98,143.95 were paid to the Parents. There is no documentary evidence
before me as to where the sale proceeds payable to the Parents were deposited.
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128 June testified that the Mother had returned some of the funds to Daniel as part of the "loan" had been repaid. According
to June, the mother kept $60,000.00 of the sale proceeds and the balance went to Daniel. The Mother's evidence on this was
vague, but basically confirmed these facts.
129 June testified that the Mother wanted either repayment of the debt, or title to the Property: "She wanted all proceeds so
that they [she and Daniel] would not have to fight who was entitled to the gain."
130
I find that the transfer from June and Daniel to the Parents was to try to judgment proof these funds if Daniel was
unsuccessful in the oppression action. This was all done in haste, as the parties were leaving for China on October 17, 2000.
The parents may well have provided some modest cash to assist with the acquisition of the Property. I find that any amounts
that may have been loaned were amply repaid by the salary paid to the Parents in 2000.
The Sister and Mother Begin a New Computer Business "Go Go Computers"
131 In September or October 2000, the Plaintiff went to the former premises of WCI to find it closed. She was advised by a
client that both WCI and WDI had moved and were carrying on business under the name of "Go Go Computers".
132 The Plaintiff then conducted a search after the family had disappeared and found that another company: Giant Computers
Inc. had been incorporated on March 3, 2000 registered in the Mother's name. This company was for the repair and retail sale
of computers.
133
The Mother is an unlikely owner of a computer business, due to her age, inability to speak English and her lack of
business experience.
134
135

On September 7, 2000, the Mother registered the business name "Go Go Computers" for Giant PC Inc. to retail computers.
In September 2000, the Mother signed a two-year lease for the premises for Go Go Computers' operation.

136
I do not accept June's evidence that this was a different type of business. Go Go Computers sold what the predecessor
companies had sold, but also included computer retail.
137
June testified that this was the Mother's business run by her Sister. The Mother has an accounting background, and no
English. The Sister was a nurse in China, then studied accounting. She was a young, recent mother with no business experience.
138

June testified that she encouraged the Sister to participate as it was easy to make money in the computer business.

139
I find that the logical inference is that Daniel and probably June were involved directly in setting up and financing
Go Go Computers.
140 Daniel and June had closed both businesses in September 2000. Daniel, to June's knowledge, disposed of the inventory
and kept the proceeds. I find it likely that some or all of the inventory from WCI and WDI found its way into Go Go Computers.
Some of the inventory may have been sold, with Daniel retaining all proceeds.
141

No evidence was provided as to the earnings and financing of Go Go Computers.

12 A computer retail and repair business requires financing. The Mother testified that she had provided capital in the amount
of $40,000.00. This would hardly be sufficient.
143 Go Go Computers operated from September 2000 until 2005 when it was closed. The Mother, the official owner of Go
Go Computers had some modest involvement in the business, picking up inventory after she obtained her driver's licence.
144
Notably, the Sister, who allegedly ran Go Go Computers did not testify. She did not explain her role and the earnings
in Go Go Computers.
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145
She did not clarify what communications happened following the service of the documents upon her pursuant to the
order for substituted service in the First Fraudulent Conveyance Action.
146

It is reasonable to infer that the Sister's evidence would not have been helpful for the Defendants.

Subsequent Purchases of Property by June
147

Daniel and June drove to Vancouver in May or June 2001.

148
In June 2001, June purchased the property known as 3091 Williams Road, Vancouver. The Plaintiff seeks a tracing to
this property. The purchase price was $460,000.00 and it was registered in June's name alone. The closing occurred on August
30, 2001 (the "Vancouver Property"). The parties obtained a mortgage for $285,000.00.
149
June confirmed in her evidence that the balance of the cash funds in the amount of $175,000.00 was provided entirely
by Daniel.
150
June testified that none of the funds for the purchase of the Vancouver Property came from the proceeds of the sale of
the Toronto Property. It is the evidence of June and the Mother that the Mother retained $60,000.00 from the sale proceeds from
the Toronto Property and that Daniel received the balance of $35,200.00.
151
It is likely that the $35,200.00 from the Toronto Property may be traced to the Vancouver Property. I accept that the
Parents kept the remaining $60,000.00 from the proceeds of sale of the Toronto Property.
152 June suggested that some of the cash for the closing came from Daniel's father. If this is so, these funds are attributable
to Daniel not to June.
153
I have only a Statement of Income of WCI for the year ending September 1999. The net earnings that Daniel retained
were in excess of $216,000.00. I do not have a financial statement showing what inventory was owned by WCI that may have
been transferred or co-mingled with WDI, or with Go Go computers. Daniel sold the inventory of WCI and WDI or mingled
the inventory in Go Go computers. Any proceeds from the sale of inventory he kept.
154 The only inference that can reasonably be made is that the lions share of the cash for the closing to acquire the Vancouver
Property came from the income generated by WCI, WDI, and the sale or transfer of the inventory to Go Go computers.
155
I find that the cash to purchase the Vancouver Property came from the funds Daniel received from the proceeds of sale
of the Toronto Property, from funds from WCI and WDI, and perhaps some contribution from Daniel's father.
156
I do not accept June's evidence that she wanted the Vancouver Property registered in her name to assist her financial
independence. I conclude that title was taken in June's name alone, although all the cash proceeds came exclusively from Daniel
as they were well aware that Daniel had significant unfulfilled obligations pursuant to the Oppression Judgment of Spence, J.
released November 9, 2000.
157

Title to the Vancouver Property was registered in June's name to avoid creditors, and in particular the Plaintiff.

Monetary Judgment Against Daniel
158 In light of the changed circumstances, the Plaintiff brought a motion before Justice Spence seeking a monetary judgment
against Daniel for his wrongdoing in WCI. The Plaintiff's interest in WCI could not be valued and purchased by Daniel, pursuant
to the November 9, 2000 decision of Spence, J., as the company had been closed and Daniel could not be found.
159
On August 29, 2001, the day before the closing for the purchase of the Vancouver Property, Spence, J. granted the
Oppression Judgment in the amount of $230,289.40 as well as costs in the amount of $39,428.42. The judgment bears interest
at 6% per annum.
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160
The measure of damages reflected in the Oppression Judgment was for the outstanding unpaid capital contribution of
the Plaintiff in WCI in the amount of $70,000, her exposure on a personal guarantee for $50,100.00, and for 50% of the net
profits of WCI for the year ending September 30, 1999 in the amount of $108,753.60.
Divorce of June and Daniel
161

June did not testify in chief as to the date of separation and simply confirmed the date of the divorce.

162

On September 9, 2002, June and Daniel were divorced.

163

June was in a rush.

164

Her lawyer had advised that she and Daniel must be resident in British Columbia for two years to obtain a divorce.

165

June provided false information in the Statement of Claim in the Family Law Proceeding. These falsehoods include:
• First she indicated that she had been resident in British Columbia from July 19, 1996.
• She also changed the date of separation to be able to proceed. The court documents confirm that the parties had separated
in October 2000, which clearly was false.
• She stated that "the defendant, in October 2000, separated from the plaintiff and resumed his life in China".
• She also stated in the Statement of Claim that she had been an unemployed homemaker since November 2000. Again,
this was not true. She qualified as a Life Insurance Agent while in British Columbia and was working.

166
I do not accept her suggestion that the errors are the fault of the person who prepared the documents. I find that once
the monetary judgment granted by Justice Spence had been rendered in August 2001, June was anxious to protect the equity
in the Vancouver Property. It appears clear that June deliberately provided false information that was to her benefit to obtain
a speedy divorce.
167
She testified that she went to China in February 2002 to discuss the finances with Daniel. Regardless of what her
pleadings state, February 2002 would be a reasonable date to trigger a separation, if they were truly separated.
168 It is of interest that June confirmed in the divorce documents that the Vancouver Property was subject to a mortgage of
only $170,000.00. It would not be in June's interest to minimize the mortgage principal, as she wished to retain the Vancouver
Property. The mortgage in August 2001 was $285,000.00. Considerable principal had been repaid, presumably by Daniel, from
the date of acquiring the Vancouver Property in August 2001 to the date of the family law pleading of March 14, 2002. June
also confirmed in that pleading that Daniel had "substantial business assets" in China.
169
In the division of property, June kept the Vancouver Property, and Daniel kept his business assets. There was no
formal separation agreement. The Vancouver counsel prepared a consent order, which was approved by Daniel's signature and
incorporated in the Divorce Judgment dated September 9, 2002.
170
Counsel for June argues that the divorce settlement protects the Vancouver Property being traced in this action due to
the intervening matrimonial settlement.
171

I disagree. A divorce settlement cannot be used as a shield to protect the parties from fraud.

172

The facts bring into question the motivation for the divorce.
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173 This concern is reinforced by a loan apparently granted by the Mother to Daniel in 2003, after the divorce. June testified
that she wanted to help Daniel, which is unusual given the recent supposed divorce. Daniel apparently wanted to borrow money
and June was prepared to facilitate this loan.
174
Daniel signed the Promissory Note dated September 4, 2003 in favour of the Mother for a loan in the amount of
$50,000.00 US and $60,000.00 Canadian. Even if the Mother had the $70,000.00 she stated she had when she came to Canada,
it is astounding that she had this amount to loan to Daniel. The loan was to be repaid within one year, and bore interest at
8% per annum.
175
It is of note that Daniel's address for the Promissory Note after the parties are divorced is shown to be the Vancouver
Property where June and the children resided.
176
June stated that the Vancouver Property was used as the address on the Promissory Note as it was not possible to use
a Chinese address. This makes little sense to me.
177
It appears that at the time of this loan in September 2003, Daniel and June may well have been cohabiting. It does not
make sense to me for the Mother to loan funds to Daniel, and for June to broker a loan, unless there was an ongoing existing
relationship between Daniel and June.
178

June sold the Vancouver Property in 2004 for $580,000.00.

179 June testified that Daniel had never repaid the Promissory Note loan to her Mother, so she repaid it out of the sale proceeds
of the Vancouver Property. Again, this seems odd behaviour for a divorced woman who owns the Vancouver Property. It is
more indicative of Daniel having a continuing interest, in the Vancouver Property post-divorce, and that the parties continued
to have a relationship.
180

June purchased Leno Mills in Richmond Hill in 2005 for $460,000.00. It was a cash purchase.

181

Subsequently, June obtained financing against Leno Mills and purchased other property.

182 It was the Leno Mills property that June owned in 2010 when the Plaintiff searched June Lu's name and found she was
resident in Ontario and had assets. June also owned other property.
Evidence Relevant to Laches
183
The Plaintiff and her counsel vigorously conducted searches to try to locate the Defendants in 2000 and in 2001. She
was unable to locate Daniel and June, although she did have an address from a driver's licence search of the Mother.
184
I have concluded that the Defendants were all aware of the First Fraudulent Conveyance Action, as the documents
were served upon the Sister. She and Daniel reviewed the documents. The Defendants chose to do nothing, and now claim
prejudice from the delay.
185
Thereafter, there was a pause of nine years before the Plaintiff renewed the searches to try to find the Defendants to
attempt to recoup her losses.
186
The Plaintiff testified that in 2004 she was ill, and her children advised her to stop the pursuit of the Defendants as it
was affecting her health. The Plaintiff agreed with their advice and stopped temporarily to pursue her claim. She stated that she
needed to recover financially and both of her children were in university. She did not have the funds or the energy to pursue
the Defendants at that time.
187
She also testified that she had spent close to $40,000.00 to obtain the Oppression Judgment and she had not received
a penny. She was reluctant to pursue the claim without having information that there were assets available if she was able to
obtain a judgment.
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188
The Plaintiff testified that she was advised by her lawyer that there was no limitation period for the First Fraudulent
Conveyance Action.
189
In 2010, the Plaintiff engaged the services of a civil forensic investigator. The search conducted by Corpa Group in
April 16, 2010 confirmed that June was living in Ontario and owned property.
190

The Report was included in the Joint Document Brief.

191

There were two interesting pieces of information in the Corpa report.

192
First, Daniel had attempted in British Columbia to declare bankruptcy in 2009. He showed assets of $14,200.00 and
debts of $74,447.00.
193

The judgment outstanding owing to the Plaintiff was not declared in his bankruptcy documents. His request was denied.
Please note the subject filed for bankruptcy with Stuart Deane Gurney E. Sands & Associates Inc. in July 2009 with assets
in the amount of $14,200.00 and liabilities in the amount of $74,447.00.
Please also note the above noted Bankruptcy and Trustee office is located in Surrey, British Columbia.
We have conducted a Bankruptcy Search with the Office of the Superintendent of Bankruptcy Canada which revealed the
subject filed for Bankruptcy under the name Daniel Ganan Shaw. The Proposal was rejected. The subject's address at the
time his proceedings began was 820 Lansdowne Road, Unit 708, Richmond, British Columbia.

194

Second, the investigator spoke to June seeking information about Daniel's whereabouts. The report states:
Asset Investigation — Shaw et al. (10g810449) dated April 16, 2010.
The subject June Lu continues to reside at the following address and telephone number:
22 Leno Mills Avenue
Richmond Hill, Ontario
L4S 1J6
Telephone No: (905) 787-9383
Cellular No: (647) 836-5530
Please be advised we have spoken with the subject June Lu (under lawful pretext) who would not provide us with
Daniel Shaw's contact information. She stated that we could send correspondence to him at her address and she would
ensure he received it. She also stated she has been divorced from Daniel Shaw for several years.
[Emphasis added]

195

June, in her evidence at trial, stated that the investigator report was a fabrication and a lie. I do not accept her evidence.

196
This continued shielding of Daniel's whereabouts in 2010 by June seems very odd after all these years after they are
apparently divorced. It also appears clear that June knows the whereabouts of Daniel or his contacts, but chooses not to assist
the Plaintiff in locating Daniel.
Law of Fraudulent Conveyance
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197

It is up to the challenger of a transaction to establish on a balance of probabilities that a conveyance was made with the

intent to "defeat, hinder, delay or defraud creditors or others", within the meaning of s. 2 of the Fraudulent Conveyances Act. 2
198

The badges of fraud outlined in Twyne's Case, Re (1601), 76 E.R. 809 (Eng. K.B.) include: 3
• the donor continued in possession and continued to use the property as his own;
• the transaction was secret;
• the transfer was made in the face of threatened legal proceedings;
• the transfer documents contained false statement as to consideration;
• the consideration is grossly inadequate;
• there is unusual haste in making the transfer;
• some benefit is retained under the settlement by the settlor;
• embarking on a hazardous venture; and
• a close relationship exists between parties to the conveyance.

199

Where the impugned transaction is between close relatives under suspicious circumstances, it is prudent for the court to

require that the debtor's evidence on bona fides be corroborated by reliable independent evidence. 4
200
The badges of fraud are not a closed list. I refer to the decision of Leitch, J. in Mitchell Jenner & Associates Inc. v.
Saunders, 2011 ONSC 2930, 78 C.B.R. (5th) 169 (Ont. S.C.J.), at para. 71. She confirms many factors indicating fraud in the
facts of that case that do not fit squarely in the above noted Twyne's list.
201
If a plaintiff raises evidence of one or more of the classic "badges of fraud" that can give rise to an inference of an
intent to defraud, the evidentiary burden then falls on those defending the transaction to adduce evidence showing the absence
of fraudulent intent.
202
The plaintiff must prove that the debtor had the mental state of conveying his or her property with the intent to defeat,
hinder, delay or defraud creditors of their lawful claims. Proving fraudulent intent of the debtor is a question of fact. Fraudulent
intent is to be assessed at the time of the impugned transaction.
203
The defendant may be able to refute the finding or inference of a fraudulent intent by showing that he or she actually
did not have beneficial ownership in the property being conveyed, but rather was holding the property in trust, including a
resulting or constructive trust, and that the conveyance was in the nature of a conveyance from a trustee to the beneficial owner
of the property.
Conclusion that transfer of Toronto Property is a fraudulent conveyance
204
First, looking at the Twyne's list, it is clear that there are several of the traditional badges of fraud: the transfer of the
Property to the Parents was done in haste and in secret just before the parties were leaving for China, and when there were
outstanding legal proceedings against Daniel. There is a close relationship between the parties.
205

Further, the facts of this case confirm that the financial interests of the parties are hopelessly intertwined.

206 The Mother had incorporated a competing computer company in March 2000 that was up and running in September 2000,
just after WCI and WDI were closed. In her evidence the Mother was very vague and seemed confused about her ownership
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interest. Her daughter, the Sister, had a nursing and accounting background. To suggest that Daniel and June were not involved
in this third computer company behind the scenes in some way strains credulity. The Sister did not testify.
207
The family returned from China in February 2001. June and Daniel moved to Vancouver shortly thereafter. They
purchased a home registered in June's name alone with cash provided exclusively by Daniel in the amount of $175,000.00.
208
The facts and circumstances of this case overwhelmingly confirm a fraudulent intent first, in transferring the Toronto
Property to the Parents, and second, in June purchasing the Vancouver Property in her name alone, although the funds came
exclusively from Daniel. These funds came from the proceeds of sale of the Toronto Property in the amount of $35,200.00,
from funds channeled through WCI and WDI. Perhaps some funds ($70,000.00) came from Daniel's father. Whether or not
funds came from Daniel's father, clearly these funds did not belong to June.
209
For the reasons that I have outlined, the explanation of June and the Mother that the Toronto Property was owned
by the Parents or, funded by loans from the parents, is not supported by the evidence or by the contemporaneous documents
executed at the time of the transfer.
210 For the reasons that I have previously outlined, I find the evidence of June and the Mother neither credible nor reliable. It
appears that this family has circled the wagons and is prepared to say whatever may advance their claims as a family regardless
of its veracity.
211
I have no hesitation in concluding that the transfer to the Parents of the Toronto Property was a fraudulent conveyance
made with the intention of defeating the claim of the Plaintiff. The Defendant Parents were not beneficial owners of the Property,
and had not financed its acquisition.
212

I turn to consider the arguments raised by the Defendants as to the equitable principles of laches.

The Defendants knew of the First Fraudulent Conveyance Action
213
The parties chose to transfer the Toronto Property to the Parents, sell the Toronto Property, and to leave for China to
avoid the consequences of the pending potential judgment against Daniel.
214

The parties returned from China, unbeknownst to the Plaintiff, in February 2001.

215 Clearly, the only reasonable inference is that all the Defendants were well aware of the decision of Justice Spence dated
November 9, 2000 in favour of the Plaintiff granting her oppression remedy.
216 As well, I find that all the Defendants were well aware of the First Fraudulent Conveyance Action against them, initiated
in November 2000, if not at the time of substituted service in December 2000 when they were in China, at least by the time
they returned to Canada in February 2001. They were all residing with the Sister.
217
June confirmed that Daniel had the "package" of the pleadings and that he would look after things: "Chen gave the
package to Daniel and asked Daniel to take care of it. I believe Daniel took care of it."
218 June's attempt to allege she did not know of the proceeding is not convincing: "I only knew of the letter and the envelope.
[The Sister] did not tell me of the contents of the letter."
219
If June and the Parents did not know of the nature of the proceedings, (which I find highly unlikely), they were well
aware that there was a proceeding, failed to make any inquiry and chose to be willfully blind to the issues, burying their heads
in the sand.
220 The Defendants made no attempt to contact the Plaintiff. They made no effort to contact counsel acting for the Plaintiff.
They made no effort to retain a lawyer to deal with the situation.
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221 The response of Daniel and June to the Oppression Judgment of Spence, J., and the Fraudulent Conveyance Action was
to disappear again: to drive to Vancouver in May or June 2001 and to purchase a home in Vancouver in June 2001 registered
in June's name alone.
The Test for the Doctrine of Laches
222
I adopt the comments of Penny, J. in Indcondo Building Corp. v. Sloan, 2014 ONSC 4018, 121 O.R. (3d) 160 (Ont.
S.C.J.), at paras. 157-159 as a succinct and current formulation for the defence of laches:
Laches is an equitable doctrine, akin to estoppel, founded on the principle that one is obliged to assert legal rights in a
timely way or risk losing them. Laches is a form of equitable limitation period. Two factors dominate the consideration
of this doctrine:
(1) delay and its circumstances; and
(2) prejudice resulting from that delay.
In Lindsay Petroleum Co. v. Hurd (1874), L.R. 5 P.C. 221 (Ontario P.C.), at 239 -240 the principle was stated as follows:
. . . [it] is not an arbitrary or technical doctrine... Two circumstances, always important in such cases, are, the length
of the delay and the nature of the acts done during the interval, which might affect either party and cause a balance
of justice or injustice in taking the one course or the other, so far as relates to the remedy.
223

The Supreme Court of Canada discussed these critical factors in M. (K.) v. M. (H.), [1992] 3 S.C.R. 6 (S.C.C.), at pp. 77-78:
What is immediately obvious from all of the authorities is that mere delay is insufficient to trigger laches . . . Rather, the
doctrine considers whether the delay of the plaintiff constitutes acquiescence or results in circumstances that make the
prosecution of the action unreasonable. Ultimately, laches must be resolved as a matter of justice as between the parties,
as is the case with any equitable doctrine.

224

The doctrine of laches can be used to defend a claim under the Fraudulent Conveyances Act, R.S.O. 1990, c. F. 29. 5

225

As confirmed in M. (K.), laches must be resolved as a matter of justice between the parties, as in any equitable doctrine.

Acquiescence
226

The Defendants argue first, that the Plaintiff has acquiesced to the claim being dismissed.

227 There is a lengthy consideration by Spence, J. in 392278 Ontario Ltd. v. Miletich Estate (2001), 38 R.P.R. (3d) 239 (Ont.
S.C.J.), at para. 71, as to the meaning of laches, and acquiescence). The case law confirms that acquiescence must be equivalent
of waiver, and is more than simply the passage of time: in that case 43 years.
228
Spence, J. cited with approval a decision of the British Columbia Court of Appeal in Irvine v. Irvine, [1977] 3 W.W.R.
37 (B.C. C.A.), at para. 13, adopting Halsbury's formulation :
The nature of laches. The legislature, in enacting a statute of limitation, specifies fixed periods after which claims are
barred; equity does not fix a specific limit, but considers the circumstances of each case: Smith v. Clay (1767), 3 Bro.
C.C. 639, 27 E.R. 419. In determining whether there has been such delay as to amount to laches the chief points to be
considered are (1) acquiescence on the plaintiff's part, and (2) any change of position that has occurred on the defendant's
part. Acquiescence in this sense does not mean standing by while the violation of a right is in progress, but assent after
the violation has been completed and the plaintiff has become aware of it. It is unjust to give the plaintiff a remedy where
he has by his conduct done that which might fairly be regarded as equivalent to a waiver of it; or where by his conduct
and neglect he has, though not waiving the remedy, put the other party in a position in which it would not be reasonable to
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place him if the remedy were afterwards to be asserted. In such cases lapse of time and delay are most material. Upon these
conditions rests the doctrine of laches: Lindsay Petroleum Co. v. Hurd (1874), L.R. 5 P.C. 221 at 239, per Lord Selborne.
229
The Court in 392278 Ont. Ltd. concluded that the defendant remained in residence throughout the 43-year period.
There was no evidence that she passed up opportunities or changed her position over the years. The delay was long, but did not
constitute acquiescence. There was no evidence that the plaintiff had waived her rights.
230
The trial judge's findings were upheld by the Court of Appeal in 392278 Ontario Ltd. v. Miletich Estate, [2002] O.J.
No. 3795 (Ont. C.A.).
231
I find that the Defendants cannot rely upon the Plaintiff's acquiescence. Admittedly, there is a significant delay of nine
years of inactivity. Had the Plaintiff searched in 2005, she would have found out that June was residing in Ontario. Even after
locating the Defendants, and in particular June, the Plaintiff did not commence the second Fraudulent Conveyance Action for
almost two years after she located June.
232
The Plaintiff testified that she was always hopeful that Daniel would surface, and that she could pursue her judgment
against him. The Plaintiff was litigation weary and for a period of time was ill and preoccupied by her children pursuing their
studies. I accept that the Plaintiff always intended to pursue the Defendants once she was able to locate them, and once she
determined that there may be assets to realize upon.
Irredeemable Prejudice
233

The Defendants also rely on the second branch for laches: a combination of delay causing irredeemable prejudice.

234 They argue that they are prejudiced as they have not been able to produce documents to substantiate their claim that the
Parents provided the funds to acquire the Property. They also suggest that they have been prejudiced as they have proceeded
with their lives, assuming that the Plaintiff would not proceed with her action against them.
235

I refer to paras. 163 and 164 of Indcondo Building Corp. v. Sloan:
Nevertheless, I would be prepared to conclude that the plaintiff has been guilty of inordinate delay in the prosecution of
its claims, whether or not those claims are asserted on its own behalf or standing in the shoes of the Trustee. This finding
alone, however, as noted above, is insufficient to support a claim of laches. The defendants must also prove circumstances,
such as irredeemable prejudice, which show that the continued prosecution of this action is unreasonable. The defendants
have failed to do so in this case.
In my view, the prejudice relied on — fading memories and loss of documents — lacks sufficient specificity. While the
plaintiff is unquestionably guilty of delay, all parties must take some responsibility for aspects of the more than 23 years
which has elapsed since the relevant events. More importantly, while Sloan makes the generic claim that documents were
lost or destroyed in the usual and ordinary course of business, there is no evidence of specific documents being destroyed at
specific stages of the proceeding as a result of the plaintiff's delay. The relevant property transfers took place between 1987
and 1989. Sloan was first notified of claims in early 1992. Sloan has failed to give any content to the generic complaint
that documents that would have been helpful to him were lost or destroyed before that point in time. Since then, while
there have been long periods of inactivity on the plaintiff's part, only a fool would have jettisoned important documents
with litigation hanging over his head. The fact that Mr. Ford (while not a party nevertheless a friend of Sloan's) produced
documents at the eleventh hour also casts some doubt on the rigor with which Sloan fulfilled his document production
obligations. While I am sympathetic to the defendants' plea that adverse inferences ought not to be drawn from the loss
or destruction of relevant document in the circumstances of this case, the evidence does not rise to the level of proof
of acquiescence or actual, material prejudice sufficient to support a claim of laches. For these reasons, the defendants'
argument for the dismissal of this action on the basis of laches is dismissed.
[Emphasis added]
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236
I find that fading memories and loss of documents in this case does not come close to reaching the threshold of
irredeemable prejudice.
237 The Defendants were all aware of the Plaintiff's First Fraudulent Conveyance Action in December 2000, or at the latest,
by February 2001. They chose to do nothing. June and Daniel left for British Columbia and June lived there until 2004. I echo
the comments of Penny, J. when he said that "only a fool would have jettisoned important documents with litigation hanging
over their heads".
238
Had the Defendants not been aware of the First Fraudulent Conveyance Proceeding, then maybe there would be some
merit in their argument of prejudice. However, June and the Mother chose to ignore the situation and do nothing. June actively
avoided detection for several years by moving to British Columbia.
239
The Defendants' argument of prejudice is that, although aware of the Plaintiff's claim, they hoped and later believed
that she would not pursue her remedy.
240
I conclude that although there was a lengthy delay between commencing the First Fraudulent Conveyance Action
and This Action, the Defendants' submissions do not reach the threshold of proof of acquiescence or actual material prejudice
sufficient to support a claim of laches.
241

For these reasons, the request for the dismissal of the claim based upon laches is dismissed.

Damages for Fraud and Conspiracy
242 In addition to a tracing of the proceeds of the Property into subsequently purchased property, the Plaintiff seeks damages
for fraud and conspiracy as well as punitive damages.
243

I outline the test for civil fraud and conspiracy.

Test for Civil Fraud
244

A plaintiff asserting a claim for fraud must prove the following four elements on a balance of probabilities: 6
• A false representation made by the defendant;
• Some level of knowledge of the falsehood of the representation on the part of the defendant (whether through knowledge
or recklessness);
• The false representation caused the plaintiff to act and;
• The plaintiff's actions resulted in a loss.

245 It appears clear that the elements of civil fraud of a false representation and knowledge of a falsehood are met. Clearly, the
Parents did not own the Toronto Property as confirmed in the Statutory Declaration at the time of the sale. The element of causing
the Plaintiff to act, and that act causing a loss is more difficult to prove. As I conclude that there was a fraudulent conveyance
of the Toronto Property, therefore a finding of civil fraud is not necessary, and provides no additional benefit to the Plaintiff.
Test for Civil Conspiracy
246

The requirements of civil conspiracy are that: 7
• The defendants acted in combination, that is, in concert, by agreement or with a common design;
• Their conduct was unlawful;
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• Their conduct was directed towards the plaintiff;
• The defendants should have known that, in the circumstances, injury to the plaintiff was likely to result; and
• Their conduct caused harm/injury to the Plaintiff
247

Even though the law of tort may not permit an action against an individual defendant who has caused injury to the

plaintiff, the law of tort does recognize a claim against them in combination as the tort of conspiracy if: 8
(1) whether the means used by the defendants are lawful or unlawful, the predominant purpose of the defendants' conduct
is to cause injury to the plaintiff; or
(2) where the conduct of the defendants is unlawful, the conduct is directed towards the plaintiff (alone or together with
others), and the defendants should know in the circumstances that injury to the plaintiff is likely to and does result.
248

In both situations above, there must be actual damage suffered by the plaintiff.

249
A party to a conspiracy is responsible for the damage which was the foreseeable consequence of the conspiracy. See
Claiborne Industries Ltd. v. National Bank of Canada (1989), 69 O.R. (2d) 65 (Ont. C.A.), at p. 29 and pp. 75-76.
250
I find that Daniel, June and the Mother conspired together to sell the Toronto Property to protect the equity from the
sale from being available to satisfy a judgment against Daniel in favour of the Plaintiff. I find that the transfer of the Toronto
Property to the Parents was a fraudulent conveyance to try to judgment proof these proceeds, and that the test for conspiracy
to commit fraud has been met.
251 Further, I find that Daniel and June (not the Parents) fraudulently conspired to "judgment proof" the Vancouver Property
by registering it in June's name to avoid the outstanding obligations Daniel had to the Plaintiff. The entire cash for the closing
came from Daniel. In law he is the beneficial owner of the Vancouver Property, not June. The questionable bona fides of the
divorce and division of assets is further evidence of this conspiracy.
Principles of Tracing
252 A fraudulent conveyance is void against creditors of the debtor. The transferee of the property becomes a trustee for the
creditor, and the creditor can remain entitled to the property. Where the transferee has sold the property to a bona fide purchaser,
the creditor's remedy is the proceeds of the sale. 9
253

As the Ontario Court of Appeal stated in Allen v. Hennessey (1997), 107 O.A.C. 69 (Ont. C.A.), at para. 5:
. . . A creditor is entitled to invoke the Fraudulent Conveyances Act to recover the proceeds of a conveyance void under
the statute from a fraudulent transferee. The fraudulent transferee is and bears all the liability of a trustee of the property
or its proceeds for the benefit of creditors. As this court stated in Westinghouse Canada Ltd. v. Buchar (1975), 9 O.R.
(2d) 137 (Ont. C.A.), at 141:
A remedial statute for the protection of creditors' rights should receive a fair, large and liberal interpretation to ensure
the attainment of its objects; the plain intention of the statutes [the Fraudulent Conveyances Act and Assignments and
Preferences Act] to be read together is to constitute the fraudulent transferee a trustee of the proceeds replacing the
land, for the benefit of the defrauded creditors.

254 With respect to tracing, when a conveyance is void under the Fraudulent Conveyances Act, the Court of Appeal held in
Westinghouse Canada Ltd. v. Buchar (1975), 9 O.R. (2d) 137 (Ont. C.A.), that the tracing provisions in s. 12 of the Assignments
and Preferences Act, R.S.O. 1990, c. A.33 are available. In Allen v. Hennessey, the Court of Appeal held at para. 6 that:
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. . . the fraudulent transferee, Mr Hennessey, conveyed the property to an innocent purchaser for value without notice of
the fraudulent intent and held the proceeds of the disposition as trustee for the respondent-creditors. The proceeds were
used to acquire another property that increased in value and was similarly conveyed to an innocent purchaser. As the trial
judge held, the respondent-creditors are entitled to the proceeds of the subsequent disposition and to obtain a monetary
judgment therefor against the transferee in lieu of an order setting aside the fraudulent conveyance which was no longer
an available form of relief.
255
Tracing is not limited to property owned solely by the debtor. In Pilot Insurance Co. v. Foulidis (2005), 199 O.A.C.
391 (Ont. C.A.), the Court of Appeal held at para. 40:
Section 12 refers to the conveyance of 'any property'. Had the legislature wished to limit the scope of s. 12 to property
owned solely by the debtor, it could easily have said so. The absence of such limiting language, coupled with the remedial
nature of the legislation and its objects, as discussed in Buchar and quoted above, lead me to conclude that the intent of s.
12 is to capture any property in which the debtor has an interest. As already noted, the conveyance to John Foulidis was
invalid against Pilot, as creditor, by virtue of the trial judge's finding that it was made with fraudulent intent. Section 12
goes on to provide Pilot with the right to recover 'the money' from the appellant because, had the property remained in
Filomeni Foulidis and John Foulidis's joint possession, Pilot would have been entitled to seize and sell the property and
realize upon that portion attributable to the debtor, in satisfaction of its judgment.
The Court of Appeal further stated at para. 44:
Payment to the person who made the original fraudulent conveyance could not amount to a discharge of his obligations as
trustee. Payment of those funds to anyone other than creditors amounts to a breach of trust for which he is liable.
256
The remedies available under the Fraudulent Conveyances Act were also summarized by Myers, J. in Purcaru v.
Seliverstova, 2015 ONSC 6679 (Ont. S.C.J.). Myers, J. stated at para. 10:
. . . the Fraudulent Conveyances Act provides that the court can declare a transfer of property void if the intention of
the person who made the transfer was to defeat or delay his or her creditors. The statute is designed to stop a debtor
from hiding assets from creditors by fraudulently transferring the assets to another person. If it is applicable, an order
under the statute makes property that was fraudulently conveyed available for execution on behalf of the creditors of the
transferor. In addition, if the transferred property has been disposed of prior to the transaction being declared void, s. 12
of the Assignments and Preferences Act, R.S.O. 1990, c. A-33 allows the creditors to execute against proceeds received
by the transferee.
257 In Purcaru v. Seliverstova, Myers, J. applied s. 12(1) of the Assignments and Preferences Act, which gives a remedy to
creditors of the debtor where the fraudulently conveyed property has been disposed of by the transferee. Myers, J. at para. 115,
held that the proceeds of disposition of the fraudulently conveyed cash in that case were in the titles to three properties, and
therefore issued judgment binding the respondents' interests in the title to those properties, and authorizing the sheriff to take
position and sell the properties to pay the creditors the sums fraudulently conveyed on each unit, plus interest, and costs. This
decision was upheld by the Court of Appeal in Purcaru v. Seliverstova, 2016 ONCA 610 (Ont. C.A.).
258 In Jonas v. Jonas, [2002] O.J. No. 3058 (Ont. S.C.J.), at para. 126, Aitken J. similarly relied on s. 12(1) of the Assignments
and Preference Act to trace proceeds from a fraudulent conveyance to property, bank accounts, and credit cards.
259
In Mitchell Jenner & Associates Inc. v. Saunders, 2011 ONSC 2930 (Ont. S.C.J.), Leitch, J. addressed the issue of
whether a spouse who is transferred a matrimonial home in a fraudulent conveyance is liable for the entire net proceeds of
the sale, or only for one-half of the net proceeds of sale. Leitch, J. held at para. 87 that "a plaintiff, who is allowed to 'follow'
proceeds of property fraudulently transferred, cannot recover more than it could have if the property had not been transferred."
Leitch, J. held that only the amount of the spouse's interest is held in trust for the plaintiff, although interest may accrue on that
amount. The decision was upheld by the Court of Appeal. 10
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Appropriate Remedy
260
The Plaintiff is attempting to collect the Oppression Judgment against Daniel by tracing the proceeds from the sale of
the Toronto Property paid to the Parents and Daniel, and by tracing Daniel's funds from WCI and WDI and other sources that
were used to acquire the Vancouver Property registered in June's name.
261
Spence, J. granted the Oppression Judgment as requested in the amount of $230,289.40 as well as costs in the amount
of $39,428.42. The judgment bears interest at 6% per annum. The unpaid Oppression Judgment against Daniel underpins the
Plaintiff's claims for fraudulent conveyance involving the Toronto Property and the acquisition and sale of the Vancouver
Property.
262
When I questioned Plaintiff's counsel during argument, he confirmed that a portion of the Oppression Judgment was
for a personal guarantee for $50,000.00. Subsequently, counsel was able to negotiate with the bank, and the Plaintiff was not
called upon to pay this amount. Legal fees were incurred to achieve this result.
263 To make the Plaintiff whole, the amount in issue is therefore $230,289.40, less the $50,000.00, plus the legal fees incurred
as well as costs in the amount of $39,428.42. Attributing $4,000.00 to the legal fees for the negotiation with the bank, I conclude
that the amount that the Plaintiff lost is $223,717.82, including the cost award to obtain the Oppression Judgment plus interest.
Intertwined Finances in this Family
264 It is clear from the undisputed facts of this case that the finances of this family are hopelessly intertwined and complex
with none of the usual boundaries. This makes it difficult to apply the usual principles of tracing.
265
June was a shareholder with the Plaintiff in WCI, and actively participated in the finances of WDI, the competing
corporation, as their accountant. She prepared the cheques that were paid to her Parents from WDI in 2000 totalling $35,200.00.
266
She testified that when the family was leaving for China that she did not question what was the future financially for
the family. She stated that Daniel advised her that he "would get everything done well", and that she "didn't care how he did
it as long as he got things done well".
267

In my view, she was much more than the passive wife relying on Daniel to make all decisions.

268
I find that Daniel may well have been the instigator of the plan to close WCI and WDI and for the Mother and Sister
to open another computer business, but that the rest of the family including June, the Mother and the Sister went along and
actively participated in the plan to sell the Property, go to China and start the third computer business. The Father's involvement
appears to be limited to being briefly on title to the Property prior to the transfer to third parties.
269
There is no doubt that Daniel was pursuing other business opportunities in China after October 2000. The Sister began
running Go Go Computers, registered in the name of the Mother. As the Sister had a nursing and accounting background, and
as the Mother had only an accounting background with virtually no ability to speak English, there is no doubt in my mind
that Daniel's hand was in both the startup and operation in Go Go Computers. It operated for five years. There is no financial
information before me as to its success, and who contributed what. June confirmed in her evidence that it was easy to make
money running a computer business, which is why she encouraged the Sister and the Mother to participate in this venture.
Judgment Against the Parents
270
The proceeds from the sale of the Property were in round figures - $98,000.00 before legal fees, and $95,200.00 after
payment of legal fees.
271
The Mother testified that she received $60,000.00 from the net proceeds of the sale. The Father passively participated
in the fraudulent conveyance. The Parents had already been paid $36,000.00 from WDI. I have concluded that any funds that
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the Parents contributed to the cash on closing for the purchase of the Property in January 2000, were amply paid back in 2000
with the payments. According to the Mother's evidence, Daniel received the balance of the funds on closing in the rounded
amount of $35,200.00.
272
Counsel for the Defendants argue that if the Parents received funds properly payable to Daniel and June, that any
obligation of the Parents to the Plaintiff should apply to only Daniel's half of the proceeds, as June was a registered owner on
title on the Property and was entitled to one-half of the proceeds.
273 I do not accept this logic. The Parents, and in particular the Mother, received $60,000.00 from the Property that she was
not entitled to. She should be liable to the Plaintiff for what she received that was not hers.
274
The Defendants argue that none of the Mother's money found its way into the Vancouver Property and there is no
question of tracing with respect to the Parents. I agree with this position. There is no evidence of them buying property shortly
after the sale of the Property, and in these circumstances the principles of tracing do not apply.
275
In these circumstances, I award a judgment in favour of the Plaintiff against the Parents, and in particular the Mother,
in the amount of $60,000.00.
Judgment Against June
276 The title to the Vancouver Property was registered in the name of June alone. The Property was purchased for $460,000.00.
She confirmed that the cash contribution of $175,000.00 came from Daniel. The balance of $285,000.00 was financed with a
mortgage, paid for by Daniel.
277

June testified that none of the proceeds from the sale of the Property were used to purchase the Vancouver Property.

278
The only cash from the sale of the Property given to Daniel that notionally found its way into the Vancouver Property
was $35,200.00.
279
I find that the decision to register the Vancouver Property in June's name was made to attempt to shield this asset from
execution by the Plaintiff. The funds to purchase the Vancouver Property that Daniel contributed could only have come from the
windup of WCI and the competitor, WDI. Perhaps some amount came from Daniel's father, which is irrelevant to this analysis
as these funds belonged to Daniel, not June.
280 The timing of the purchase in June's name is important. The Vancouver Property was purchased in June 2001 and closed
on August 30, 2001. Justice Spence had granted the declaratory oppression remedy judgment on November 9, 2000. The motion
to convert the declaration to a money judgment was before Justice Spence on August 29, 2001 resulting in the Oppression
Judgment granting the Plaintiff judgment in the amount of $230.289.40 with costs.
281
In these facts, I conclude that June held the Vancouver Property as trustee for Daniel for his creditors, and in particular
the Plaintiff.
Alternative Defence Arguments
282
Counsel for the Defendants argue that if there was a fraudulent conveyance that the recovery of the Plaintiff in the
Vancouver Property is limited to the $95,000.00 from the closing of the sale of the Toronto Property, half which belongs to June.
283

I disagree.

284
June's unequivocal evidence is that none of the proceeds from the sale of the Toronto Property were used to acquire
the Vancouver Property.
285
The more traditional tracing argument may apply in the context of a fraudulent conveyance between husband and wife
to protect against creditors, when the wife is a bona fide owner of one half of a jointly owned property, and the husband's half
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is fraudulently conveyed to the wife to protect against creditors and subsequent property is purchased. This is the fact situation
in the Williams decision of Leitch, J. that the Defendants rely upon.
286
The facts are very different in this case. There is a very convoluted fact pattern involving a transfer to June's Parents,
with the mother receiving and retaining $60,000.00 from the proceeds. As well, the Vancouver Property is acquired by June
from funds from Daniel primarily from the companies that are the subject matter of the oppression remedy.
287 In these circumstances, I do not accept the argument of the Defendant's counsel that June should get a notional credit of
her "share" of the proceeds from the sale of the Property that can be traced to the Vancouver Property.
Effect of Divorce Settlement
288 Counsel for June argues that she was entitled to Daniel's interest in the Vancouver Property as a result of the matrimonial
divorce settlement. Daniel retained the "significant assets in China" and she retained the Vancouver Property. June argues
therefore none of the Vancouver Property is available for tracing.
289

I disagree.

290 A divorce settlement cannot shield the parties' fraud. When it was acquired, June held the Vancouver Property as trustee
for Daniel's creditors. Daniel provided all of the funds to acquire the Vancouver Property personally, or through funds received
from WCI and WDI. June actively and knowingly participated in the scheme to defeat the Plaintiff's claim by disappearing and
by registering the Vancouver Property in her name alone. A subsequent divorce settlement does not undo a fraud, and does not
change the fiduciary obligations June owes as trustee holding property for creditors.
291
In these circumstances, the proceeds from the sale of the Vancouver Property registered in June's name can traced to
other properties owned by June to satisfy the Plaintiff's judgment.
Judgment Against June
292
I conclude that the appropriate judgment in these circumstances against June is $175,000.00. This represents the funds
contributed by Daniel alone to the acquisition of the Vancouver Property that she held at the date of it was purchased as trustee
for creditors. This does not take into account the considerable reduction of the mortgage by Daniel.
293 If I am incorrect in this conclusion, and if June is entitled to one half of the proceeds received by Daniel from the sale of
the Toronto Property that may be notionally traced to the Vancouver Property, then June should have a notional credit for one
half of the proceeds received by Daniel from the sale of the Toronto Property in the amount of $35,200.00. This would reduce
the judgment against June in favour of the Plaintiff by $17,600.00.
Dismissal of Claim for Punitive Damages
294
The Plaintiff advances a claim for punitive damages. Although the conduct of the Defendants was high handed and
deliberate, I do not think an additional award of punitive damages is appropriate, particularly in light of the considerable delay
by the Plaintiff in pursuing this claim.
Pre-Judgment Interest
295 The Court of Appeal held in Wilson v. Cranley, 2014 ONCA 844, 325 O.A.C. 396 (Ont. C.A.), at para. 20, "Pre-judgment
interest is ordinarily awarded, absent special circumstances, to reflect the value of the money wrongfully withheld from the
plaintiff." At para. 21, the Court of Appeal also stated, " . . . pre-judgment interest should be notionally added to the general
damages award from the date of the notice of claim . . . "
Conclusions on Interest Rate for Pre-Judgment Interest
296

The Judgment of Spence, J. bore interest at 6% per annum.
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297
For the first three years I conclude that the 6% interest rate should fairly be enforced. I reach this conclusion for three
reasons.
298
First, it is the interest rate in the Oppression Judgment. Second, the Mother charged interest in a Promissory Note in
2003 in the amount of 8%, indicative of rates of return expected by the Mother at the time. Third, the Vancouver Property sold
in 2004 for $580,000.00. The sale price exceeded the purchase price by some $120,000.00. This increase in the value of the
Vancouver property over three years was 20%, which is slightly more than the interest accruing on the Oppression Judgment
of 6% per year, or 18%.
299 In these circumstances, it is reasonable to enforce the interest rate of 6% per annum for the three-year period measured
from the date of the First Fraudulent Conveyance Action in November 2000 against the Parents, and against June.
300
Although I have concluded that the doctrine of laches does not apply, it is clear that for a considerable period of time
the Plaintiff was not making active efforts to locate the Defendants and pursue her claim.
301
I have found that the Defendants were well aware of the First Fraudulent Conveyance Action, and chose to bury their
heads in the sand (the Parents) and in the case of June and Daniel to not only avoid dealing with the situation, but to leave the
jurisdiction for several years. The onus cannot be solely on the Plaintiff to search out the Defendants, when the Defendants
were well aware that there was a claim against them and they chose to do nothing.
302
Balancing the factor of the Plaintiff's delay, with the Defendants' conduct, I conclude in these circumstances that it is
appropriate that the Plaintiff be entitled to pre-judgment interest from November 2003 to date at the pre-judgment rate applicable
when this action was commenced.
303

Post judgment interest shall be in accordance with the governing rate in the Courts of Justice Act.

Enforcement Issues
June's ownership in 15 Shaneen Boulevard Toronto
304
For the purpose of enforcement, I note that June has a registered interest in a property as tenants in common with Li
Lin Hui purchased June 2, 2015 for $600,000.00.
305 June is registered on title as a 1% interest with the other party having a 99% interest. She confirmed in cross-examination
that she is in fact a 50% owner of that property and that she contributed 50% of the cash for the acquisition of that property.
Documents were filed with the lawyer who handled the transaction confirming this. The reason apparently that title was taken
in this way was because the co-owner is living in this property and it is therefore her principal residence and non-taxable, which
is a benefit to June.
306
If there is an enforcement issue for the judgment against June, the Plaintiff shall be entitled to register a lien for a 50%
interest in the property, notwithstanding what is shown as a 1% interest in the registration on title.
Mother's Assets Registered in Name of Daughters
307
June gave evidence that she holds assets of her Mother. She has a written document to this effect. Given the close
relationship between the Mother and both daughters, and the fluid, intertwined nature of their financial relations, I have concerns
that the Mother may have transferred all her assets to her children, particularly the Sister, who is not a party to this proceeding.
308
If there is an issue of enforcement of the judgment against the Parents, in particularly the Mother, the parties may seek
an ex parte order from me for disclosure from June and the Sister, for any assets of the Parents that may be registered in their
names, including relevant bank records. I make this as a preventative order given the circumstances of this family.
Costs
26

309
The Plaintiff is entitled to costs against the Defendants. If the parties are unable to agree on costs, then brief written
submissions not to exceed five pages, shall be submitted with a Bill of Costs prepared by the Plaintiff. Any Offers to Settle
should be provided.
Action allowed.
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Overview
1
The parties all reside in a condominium building at 70 Pavane Linkway (the "Condominium"). There has been ongoing
conflict and acrimony among some of the residents and members of the board of directors (the "Board") of the condominium
corporation, York Condominium Corporation No. 78 ("YCC 78"). Board elections have been contentious and marred by
aggressive negative campaigns, allegations of interference with proxies, and litigation.
2
The Plaintiffs commenced an action for defamation against the Defendants for statements made in three anonymous
letters that were distributed to Condominium residents in 2016 and 2017. The Defendants bring this motion to dismiss the
action pursuant to s. 137.1(3) of the Courts of Justice Act, R.S.O. 1990, c. C.43 (the "CJA"). Sections 137.1 to 137.5 of the
CJA, introduced by the Protection of Public Participation Act, 2015, S.O. 2015 c. 23, are commonly referred to as anti-SLAPP
(Strategic Lawsuit Against Public Participation) provisions. The provisions "are intended to promote free expression on matters
of public interest by discouraging and reducing the risk that litigation would be used to unduly limit such expression": 1704604
Ontario Ltd. v. Pointes Protection Association, 2018 ONCA 685 (Ont. C.A.), at para. 37.
3 This motion was heard before the Court of Appeal rendered its decisions in six cases involving the anti-SLAPP provisions.
See: Pointes Protection; Fortress Real Developments Inc. v. Rabidoux, 2018 ONCA 686 (Ont. C.A.); Platnick v. Bent, 2018
ONCA 687 (Ont. C.A.); Veneruzzo v. Storey, 2018 ONCA 688 (Ont. C.A.); Armstrong v. Corus Entertainment Inc., 2018 ONCA
689 (Ont. C.A.); Able Translations Ltd. v. Express International Translations Inc., 2018 ONCA 690 (Ont. C.A.). After the
decisions of the Court of Appeal, I provided counsel for the parties with an opportunity to make further submissions in writing,
which I have also considered.
4
For the reasons that follow, I dismiss the Defendants' motion to dismiss pursuant to s. 137.1(3) of the CJA but grant the
Defendants' motion to strike portions of the Statement of Claim.
Factual Background
The Parties
5

The Condominium has 288 residential units and approximately 1000 residents.

1

6
The Plaintiff, Gordon Walsh, owns a unit in the Condominium. He was president of the Board from 2005 to 2016. The
Plaintiff, Robin Skeates, is a unit owner and former director. The Plaintiff, Ruby Griffith, is a unit owner and current director.
The Plaintiff, Andre Avigdor, is a resident of the Condominium. Mr. Avigdor ran for election to the Board in 2017 but was
not elected.
7
The Defendant, Tahira Badin, lives with her family in a unit owned by her spouse, Mohammed Badin. Ms. Badin has
never been a director, but campaigned for various candidates including, at one time, Mr. Walsh. Ms. Sleem is a unit owner and
resident of the Condominium.
History of Litigation
8
As noted at the outset, the relationship among various residents and Board members has been antagonistic and litigious.
I will describe the past proceedings and events only to the extent necessary to provide relevant background to the current
circumstances.
9
In 2013, YCC 78, Mr. Walsh, and Ms. Griffith commenced a defamation action against a resident of the Condominium,
Parveen Akther, who had unsuccessfully run for election to the Board (the "2013 Action"). The plaintiffs alleged that Ms. Akther
wrote and distributed an anonymous letter stating that Mr. Walsh and Ms. Griffith were taking money from the Condominium's
funds and that Mr. Walsh was receiving kickbacks on contracts. The plaintiffs obtained default judgment for $13,000 against Ms.
Akther, who failed to defend. Brown J. dismissed a motion to set aside the default judgment: York Condominium Corporation
No. 78 v. Akther, 2015 ONSC 3003. The Board communicated the decision in a letter updating residents and stated that "the
Court pronounced its verdict on this owner: guilty! And also assigned the owner $15,000 in damages. To date, all the court
orders and findings have also been ignored with silence from the owner; so unfortunately, this matter is now in the process of
moving forward to the criminal courts." The litigation was referred to again, in a subsequent Board letter. Once the judgment
was paid, the Board posted a copy of the cheque on the Condo bulletin board.
10
In 2015, YCC 78 commenced an application against Ms. Badin and Mr. Badin alleging that they interfered in the
Condominium's Annual General Meeting ("AGM") by submitting false proxies. The application was dismissed by Pollak J.,
due to insufficient proof that the proceeding was properly authorized pursuant to the Condominium Act.
11
In March 2016, Ms. Badin laid a private information seeking a peace bond against Julian Beqiri, an employee of the
property management company that was managing the Condominium. The property management company then terminated its
management of YCC 78. In June 2016, the Crown withdrew the private information on the basis that Ms. Badin was using the
criminal justice system to "get some kind of relief that she has thus far been denied in the civil system . . . "
12
In August 2016, YCC 78 and the Plaintiffs in this proceeding commenced a defamation action against Mr. and Ms.
Badin (the "2016 Action"). The Plaintiffs alleged that on or around June 30, 2016, Ms. Badin and another resident, Joanna
Stein, distributed two defamatory anonymous letters to residents of the Condominium (the "2016 Letters"). When it notified
the residents of the 2016 Action, the Board communicated to residents that it had "hard evidence" that the letters were written
by Ms. Badin and Ms. Stein. Ms. Stein was not named as a defendant in the 2016 Action or in this proceeding.
13 The Plaintiffs' claim for defamation in this proceeding is also based on the 2016 Letters, which are described further below.
After the election of a new board of directors, YCC 78 brought a motion to discontinue the 2016 Action, which was granted
on May 24, 2018. At the hearing of this motion, I was advised that the individual Plaintiffs discontinued the 2016 Action in
August 2018. As a result, there is no need to consider the Defendants' motion to strike the Statement of Claim under r. 21.01(3)
(c) as duplicative of a pending proceeding.
The Defamatory Statements

2

14
The Plaintiffs commenced this action for defamation in relation to the 2016 Letters (attached at Appendix 'A' to these
reasons) and an additional anonymous letter sent on or about May 11, 2017 (the "2017 Letter", attached as Appendix 'B' to
these reasons).
15 The 2016 Letters are lengthy and make numerous, broad-ranging allegations against the Plaintiffs. In summary, the 2016
Letters allege that:
• The Plaintiffs have been taking funds from YCC 78;
• The Plaintiffs have been receiving kickbacks from contractors;
• The Board denied unit owners access to the records of YCC 78;
• The Plaintiffs interfered with Board elections;
• The Plaintiffs withheld information relating to other lawsuits and settlements; and
• The Board signed inflated contracts;
16

A number of allegations pertain to Mr. Walsh specifically, including:
• Lying, cheating, and sending out improper proxy forms and instructions;
• Engaging in criminal activity;
• Keeping pictures of minor children from security cameras;
• Using condo funds to promote his own business; and
• Calling him a "pathological liar."

17

The 2017 Letter makes the following allegations:
• Robin Skeates used condominium funds to upgrade his unit;
• The Plaintiffs failed to tender contracts when the were on the Board;
• The Plaintiffs cheated owners out of $500/unit on a contract for a generator;
• The Plaintiffs ran up deficits due to lawsuits and settlements and hid this from unit owners;
• That "Andrea," referring to Andre Avigdor, "almost punched" members of the current Board;
• That Robin Skeates and Ruby Griffith revealed confidential Board discussions to Mr. Walsh; and
• The Plaintiffs acted dishonestly and in bad faith, including colluding with the management company to conceal their
conduct.

18 The statements made in the 2016 Letters and the 2017 Letter (together, the "Statements") allege corruption and dishonesty
generally by the Plaintiffs, and a failure to act honestly and in good faith in accordance with their statutory obligations as
directors.
19 The Defendants deny any involvement in the drafting or distribution of the 2016 Letters and the 2017 Letter. The Plaintiffs
rely upon still photographs taken from a surveillance video-recording that they claim shows the Defendants distributing the
letters.
3

20
Ms. Badin alleges that she too has been the target of anonymous letters and threats. The Defendants' motion record
included anonymous letters that said she was a "welfare cheater" and had engaged in mortgage fraud. On one of the letters,
someone had written "Stop Campaigning Pitch Badin or you will die soon!!" Ms. Badin filed a police report because of this
letter. It is not clear who wrote the letters or the handwritten notation.
Issues
21

The issues raised in this motion are as follows:
(a) Have the Defendants satisfied this court that this proceeding arises from an expression made by them that relates to
a matter of public interest?
(b) If so, have the Plaintiffs demonstrated that the proceeding has substantial merit and that the Defendants' have no valid
defence in the proceeding?
(c) Does the public interest in permitting the proceeding to continue outweigh the public interest in protecting freedom of
expression pursuant to s. 137.1(3) of the Act?
(d) Should certain portions of the Plaintiffs' Statement of Claim be struck pursuant to r. 25.11?

Analysis
The Purpose of s. 137.1 of the Courts of Justice Act
22

The purpose of s. 137.1 of the Act is articulated in s. 137.1(1):
a. to encourage individuals to express themselves on matters of public interest;
b. to promote broad participation in debates on matters of public interest;
c. to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
d. to reduce the risk that participation by the public in debates on matters of public interest will be hampered by fear of
legal action.

23
In Pointes Protection, the Court of Appeal stated that the purpose of the legislation is "to prevent the use of litigation to
'gag' those who would speak out or who have spoken out on matters of public interest" (at para. 35).
24
To achieve its purpose, s. 137.1(1) creates a new pre-trial remedy that permits a defendant to move at any time after the
proceeding is commenced for an order dismissing the proceeding. The defendant must demonstrate that the proceeding arises
from an expression that relates to a matter of public interest. In order to strike a balance between preventing abusive litigation
and allowing legitimate actions, the plaintiff must clear the "merits hurdle" by satisfying the motion judge that the proceeding
has substantial merit and that the defendant has no valid defence. Once the merits hurdle is cleared, the plaintiff must also show
that the harm suffered is sufficiently serious that the public interest in permitting the proceeding to continue outweighs the
public interest in protecting the expression: Pointes Protection, at para. 42.
Does An Expression Made by the Defendants Relate to a Matter of Public Interest?
25
Subsection 137.1(3) states that a judge "shall, subject to subsection (4), dismiss the proceeding against the person if the
person satisfies the judge that the proceeding arises from an expression made by the person that relates to a matter of public
interest." In Pointes Protection, the Court of Appeal held that under s. 137.1(3), the defendant bears the onus of satisfying the
motion judge on a balance of probabilities that: (i) the proceedings arise from an expression made by the defendant, and (ii) the
expression relates to a matter of public interest: Pointes Protection, at para. 51. The Court of Appeal further stated: "[a] motion
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judge reviewing the claim should have little difficulty deciding whether the defendant has established that a claim arises from
an expression made by the defendant. Only those claims are subject to s. 137.1." (at para. 52)
26 In this case, the Defendants deny drafting or distributing the 2016 Letters and the 2017 Letter. Both maintained on crossexamination that they did not make the Statements at issue. The Defendants dispute the accuracy of the photographs that the
Plaintiffs claim show them delivering the letters, and have declined the Plaintiffs' offer to view the video recordings.
27 The Court of Appeal has determined that a defendant must demonstrate on a balance of probabilities that the proceeding
arises from an expression made by the defendant. A defendant cannot both demonstrate that the proceeding arises from an
expression made by them and deny making the expression. A defendant who brings a motion to dismiss under s. 137.1(3) must
therefore be prepared to admit making the impugned expression. In this case, the Defendants cannot demonstrate on a balance
of probabilities that the proceeding arises from an expression made by them because they deny having made the Statements.
28
I do not accept the Defendants' argument that they should be able to bring a motion to dismiss under s. 137.1(3) while
maintaining in the alternative that they did not make the Statements. The language of s. 137.1(3) specifically states that the
court shall dismiss the proceeding if the person satisfies the judge that the proceeding arises from an expression "made by the
person . . . " To interpret the provision in the manner suggested by the Defendants would render the words "made by the person"
superfluous. Based on the principles of statutory interpretation, such an interpretation is to be avoided.
29 Moreover, to allow the Defendants to seek the protection of s. 137.1(3) while denying that they made the Statements strikes
me as inconsistent with the purpose of s. 137.1. Section 137.1 encourages individuals to speak out and participate in debates
on matters of public interest free from the fear of being sued. It would be contrary to the purpose of the provision to interpret it
to allow individuals to make potentially defamatory statements anonymously and then avail themselves of the protection of the
provision. To some extent, the fact that the provision protects a defendant from suit presupposes that they are identifiable and
at risk of being sued. This is not to say that an anonymous statement can never relate to a matter of public interest. There may
be legitimate reasons for making a statement anonymously that should not necessarily preclude a person from relying upon s.
137.1(3). However, a person should not be able to avail themselves of the protection of s. 137.1(3), unless they have identified
themselves or acknowledge making the statement at issue.
30 Since the Defendants have failed to meet the first part of the two-part inquiry under s. 137.1(3), their motion must fail. For
the sake of completeness and in the event that I am mistaken in my interpretation of s. 137.1(3), I will consider the second part of
the test under s. 137.1(3), which requires that the Defendants demonstrate that the expression relates to a matter of public interest.
31
In Pointes Protection, the Court of Appeal considered the phrase "public interest" in s. 137.1(3) and noted that it is not
defined or qualified in any way. The Court of Appeal determined that "public interest" in s. 137.1(3) should be read broadly in
order to be consistent with the purposes described in s. 137.1(1): Pointes Protection, at para. 57. The public interest is determined
by asking what the expression is about or what does it pertain to: Pointes Protection, at para. 54.
32
The Court of Appeal, relying upon the Supreme Court of Canada's decision in Grant v. Torstar Corp., 2009 SCC 61
(S.C.C.), articulated the following principles in relation to the public interest:
• A matter of public interest must be distinguished from a matter about which the public is merely curious or has a prurient
interest;
• An expression can relate to a matter of public interest without engaging the interest of the entire community, or even
a substantial part of the community. It is enough that some segment of the community would have a genuine interest in
the subject matter of the expression;
• Public interest does not turn on the size of the audience;
• The characterization of the expression as a matter of public interest will usually be made by reference to the circumstances
as they existed when the expression was made;
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• The concept of "public interest" as it is used in s. 137.1(3) does not take into account the merits or manner of the
expression, nor the motive of the author;
• The determination of whether an expression relates to a matter of public interest must be made objectively, having regard
to the context in which the expression was made and the entirety of the relevant communication.
Pointes Protection at paras. 61-65.
33
In Pointes Protection, the Court of Appeal held that at the first stage of the test, "public interest" is interpreted broadly,
and the "quality, merits or manner" of the statement is not considered, as long as it relates to a matter of public interest. It does
not matter that the statement is false, harmful, or intemperate (at para. 55). This is only considered at the next stage of the
analysis, when assessing whether the public interest in permitting the proceeding to continue outweighs the public interest in
protecting the expression at issue.
34
In this case, the Defendants submit that the Statements pertain to the fitness of Board members, their conduct as Board
members, and the functioning of the Board. They argue that these issues are important to unit owners. They characterize the
letters as "campaign literature" addressing Board and Condominium business and politics. The Defendants submit that as a
community of approximately 1000 residents, the Condominium is the size of some small towns.
35
In a similar case, Taft Management Inc. v. Gentile [2018 CarswellOnt 14431 (Ont. S.C.J.)], 2018 CanLII 82880, the
condominium manager and president commenced a defamation action in the Small Claims Court against a director who sent
email to his fellow board members expressing his concerns and alleging fraud and harassment. In Taft Management, which was
decided before Pointes Protection, Deputy Judge Prattas examined the case law and found a significant difference between the
cases in which the expression was found to relate to a matter of public interest and the circumstances before her. The cases related
to matters such as a candidate's fitness for public office, the governance of a conservation authority, or the use of public funds
in a procurement process of a hospital (at paras. 45-46). Prattas D.J. found that the subject matter of the email messages were
"ordinary and routine matters in condominiums — not matters of public interest but rather matters of a private interest which
would normally be dealt with by the board of directors of a condominium corporation and its property manager." (at para. 45)
36
Similarly, in MCCARTHY-OPPEDISANO v. MUTER, 2018 ONSC 2136 (Ont. S.C.J.), the plaintiff alleged that the
defendant had defamed her by making false statements that she had committed real estate licence infractions. The defendant
was an elected member of the board of the ratepayers association in her area, which opposed a severance application by the
plaintiff. The statements were made within the context of a discussion about the plaintiff's application. In that case, Healey J.
found that the expression did not relate to a matter of public interest, but was an attack on the plaintiff's personal and professional
reputation, unrelated to the severance application: McCarthy-Oppedisano, at para. 47. Healey J. stated: "I do not accept that
the law seeks to allow immunity from liability for an elected member of a voluntary organization who embeds defamatory
comments within political, economic or social commentary that touches upon matters of public interest." (at para. 48)
37 Based on the case law and the Statements at issue in this case, I find that the Statements do not relate to a matter of public
interest. The operations and governance of the Board bear none of the characteristics identified in Grant v. Torstar Corp., they
do not attract public attention, affect the welfare of citizens, or attract considerable controversy. The public has no interest in the
functioning of the Board, who gets elected to it, or how it uses the Condominium's funds. The fact that the concerns raised are
legitimate or important to the Condominium residents does not mean that they relate to a matter of public interest. Those matters
are more accurately characterized as a private interest, albeit one that might be held by a number of individuals. The internal
governance and proper functioning of a condominium board may be of significant interest to the residents of the Condominium,
but it is not a matter of public interest. While the Defendants point to the possibility that a condominium corporation could
be put into court-appointed receivership under the Condominiums Act, this does not in itself render condominium governance
a matter of public interest.
38 Moreover, the fact that elections to the Board are very political, in the sense that they are hard-fought and involve vigorous
campaigning, does not make them a matter of public interest. As is evident from the factual background, the disputes at issue
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here could be characterized as infighting among rival factions of current or former Board members and unit owners. Rather
than dealing with issues through proper processes such as the AGM and Board meetings, individuals have taken matters into
their own hands, drafting and sending anonymous letters and engaging in other improper behaviour. Based on the evidence on
this motion, the Board has at various times participated in this battle of letters.
39
If a condominium board's governance and use of funds are a matter of public interest, then matters relating to any
organization that has a board and holds elections to select its directors could relate to a matter of public interest within the
meaning of s. 137.1(3). This would be true regardless of the organization's purpose, how large or small it is, or whether it is public
or private. The anti-SLAPP provisions do not grant immunity to members of an organization to make comments that would
otherwise be considered defamatory simply because the organization holds elections or collects and spends members' fees.
Moreover, s. 137.1 was not intended to be an alternative means to ensure proper governance and conduct within organizations
generally.
40
The only statement in the 2016 Letters and the 2017 Letter that could potentially relate to a matter of public interest
is the allegation that Mr. Walsh was keeping pictures of minor children from security cameras, because the statement could
be seen as raising a concern about the safety of children in the Condominium. The statement is contained in one of the 2016
Letters and states:
Do you want someone who has kept pictures of minor children taken in our building by the so called 'security cameras?'
Some pictures surfaced recently in court. Gordon Walsh has never addressed this issue. Maybe there are more pictures
of you or your children that he might have in his possession. We should not even tolerate someone like that living in our
building!"
41 In determining whether an expression relates to a matter of public interest, the court is to consider the expression objectively
"having regard to the context in which the expression was made and the entirety of the communication." Pointes Protection, at
para. 65. The 2016 Letter containing the statement refers to the AGM package that was recently distributed. The statement is
contained in an anonymous letter that seeks to prevent Mr. Walsh from being elected to the Board. Nothing further is stated about
the safety of children in the Condominium. Without getting into the quality, merits or manner of the expression, the context
demonstrates that the statement is not about the safety of children but rather about Mr. Walsh's character, to discourage unit
owners from voting for him. For the reasons given above, Condominium politics do not relate to a matter of public interest.
42
As a result, examining the Statements objectively and reasonably, I find that they do not relate to a matter of public
interest. The Defendants have failed to meet the requirements for a dismissal under s. 137.1(3).
Do the Plaintiffs Meet the Requirements of Subsection 137.1(4)?
43 Once a defendant has demonstrated that the communication was in respect of a matter of public interest, in order to avoid
dismissal of its claim, pursuant to s. 137.1(4) of the CJA the plaintiff must satisfy the judge that there are "grounds to believe"
that: (i) the proceeding has substantial merit; and (ii) the defendant has no valid defence in the proceeding.
44
Since I have determined that the Defendants have not satisfied this court on a balance of probabilities that they made
the communications at issue and that the Statements relate to a matter of public interest, the action will not be dismissed, and
it is unnecessary to consider the second part of the test. It is also unnecessary to consider whether the harm suffered as a result
of the defendant's expression is sufficiently serious that the public interest in permitting the proceeding to continue outweighs
the public interest in protecting that expression.
45
Without going into the merits of this proceeding, I note only that it is unfortunate that in a community such as the
Condominium, the Board and residents have permitted relationships to deteriorate to the point that anonymous letter writing
campaigns, threats, self-help and litigation are seen as an appropriate means of addressing disputes. Based on my review of
the evidence on this motion, the Board bears some responsibility for this deterioration. As Lederer J. found in the defamation
proceeding against Ms. Akther, such statements do not serve to raise legitimate concerns and are merely destructive of goodwill.
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Should Certain Paragraphs of the Statement of Claim be Struck?
46 The Defendants also seek to strike paragraphs 8 to 15 of the Statement of Claim pursuant to r. 25.11 on the basis that they
are an inflammatory attack on Ms. Badin, and should be struck as scandalous, frivolous or vexatious. With the exception of
paragraph 8, the paragraphs relate to the 2013 Action against Ms. Akther, and Ms. Badin's alleged involvement in the defamatory
statements at issue in that proceeding.
47

Rule 25.11 states:
The court may strike out or expunge all or part of a pleading or other document, with or without leave to amend, on the
ground that the pleading or other document:
(a) may prejudice or delay the fair trial of the action;
(b) is scandalous, frivolous or vexatious; or
(c) is an abuse of the process of the court.

48 In Carney Timber Co. v. Pabedinskas, [2008] O.J. No. 4818 (Ont. S.C.J.), at para. 15, Strathy J. (as he then was) contrasted
Rule 21.01(3)(d), which permits the court to dismiss an action which is frivolous or vexatious or an abuse of process, with Rule
25.11, which permits the court to surgically excise all or part of the offending pleading. Strathy J. summarized the principles
applicable to motions to strike pleadings under r. 25.11 as follows (at para. 16):
• a fact that is relevant to a cause of action cannot be scandalous, frivolous or vexatious;
• a pleading that has no material facts is frivolous and vexatious;
• a pleading that is superfluous or can have no effect on the outcome of the action is scandalous, frivolous and vexatious;
• portions of a pleading that are irrelevant, argumentative, inserted only for colour or are bare allegations without material
facts in support, will be struck as scandalous;
• a pleading that is purely argumentative will be struck out;
• a pleading that contains unfounded and inflammatory attacks on the integrity of a party, and speculative and unsupported
allegations of defamation will be struck as scandalous and vexatious;
• a pleading may be struck on the ground that it may prejudice or delay the fair trial of the action where the probative
value of the evidence would be outweighed by the time and effort involved and would seriously interfere with the fair
and focused trial of the issues;
• striking a pleading on the ground that it may prejudice or delay the fair trial of an action is an exercise in discretion —
the court must balance the added complexity of the pleading against the potential probative value of the facts alleged;
• pleadings that are replete with conclusions, expressions of opinion and contain irrelevant matters will be struck in their
entirety; and
• pleadings that are clearly designed to use the judicial process for an improper purpose are an abuse of process — these
include harassment and oppression of other parties by multifarious proceedings, the re-litigation of issues previously
decided and the litigation of matters that have been concluded.
49 I agree with the Defendants that the allegations relating to Ms. Badin's alleged involvement in the statements underlying
the 2013 Action are included solely for the purpose of casting Ms. Badin in a negative light. Alternatively, the allegations are
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included to show that Ms. Badin's affidavit evidence in the 2013 Action was not accepted by the judge hearing the motion to
set aside default judgment. Ms. Badin was not named as a defendant in the 2013 Action and no findings were made against her.
In any event, those allegations bear no relevance to this proceeding and can have no effect on the outcome.
50 For the reasons set out above, I conclude that the pleading challenged by the defendant is irrelevant to the plaintiff's claim
and is therefore frivolous and vexatious. Paragraphs 9 to 15 of the Statement of Claim are hereby struck pursuant to Rule 25.11.
Paragraph 8 will not be not struck, as it does not specifically relate to the 2013 Action. As there can be no viable amendment
the paragraphs that are struck, no leave to amend is granted.
Conclusion
51
The motion to dismiss the action under s. 137.1(3) of the CJA is dismissed. The motion to strike certain paragraphs of
the Statement of Claim is granted in part.
52 At the hearing of the motion, it was agreed that counsel would have a further opportunity to make submissions in writing
both on the entitlement to costs under s. 137.1 and the amount.
53
Plaintiffs' counsel shall make cost submissions within fourteen days of the release of these Reasons. Responding
submissions on costs by Defendants' counsel shall be made within ten days of receiving the Respondent's cost submissions.
All cost submissions must include a Costs Outline and must be no longer than five pages in length. If no costs submissions are
received within this time period, costs will be deemed to have been resolved by the parties.
Motion granted in part; portions of statement of claim struck.
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I. INTRODUCTION

1

1 In the context of this complex multi-party action, where case management has been designated, I as the case management
judge, have been asked to make a number of procedural determinations flowing from motions brought by both the plaintiff and
the defendants. These various motions were, for the most part, heard on consecutive days and all were heard within a period
of one week in June 2020.
2
As part of that same cluster of motions, I have already released my reasons in Winnipeg (City) v. Caspian Projects Inc.
et al., cited as 2020 MBQB 120 (Man. Q.B.), in which I addressed the plaintiff's motion for non-party production pursuant to
Queen's Bench Rule 30.10 and the defendants' motion to strike significant portions of the plaintiff's supporting affidavits.
3

The contested motions which I address in this judgment include:
• the defendants' motion to strike the plaintiff's statement of claim;
• the defendants' motion for further and better particulars (argued in the alternative to their motion to strike the statement
of claim);
• the plaintiff's motion to amend its statement of claim;
• a motion brought by the "Sheegl defendants" (as defined below) for severance; and
• a motion brought by the "Sheegl defendants" to strike the cross-claim brought by Patrick Dubuc, 8165521 Canada Ltd.
operating as PHGD Consulting, operating as PJC Consulting, Peter Chang and 2316287 Ontario Ltd. (the "Consultant
Defendants").

4 Given that some of the questions and issues in respect of the above contested motions needed determinations prior to being
able to meaningfully address what had been the plaintiff's already-scheduled motion for non-party production, I had earlier
provided in the case of most of these motions, oral dispositions "with reasons to follow". These are those reasons.
II. BACKGROUND AND CONTEXT
5
The City has commenced an action against the defendants in respect of a fraudulent scheme which the City alleges was
perpetrated by the defendants on the City in the course of the redevelopment of, amongst other locations, the former Canada Post
Building located at 266 Graham Avenue, in Winnipeg. That building was redeveloped for use as the Winnipeg Police Service
Headquarters (the "WPSHQ"). The redevelopment project took place from approximately 2011 to 2014 (the "WPSHQ Project").
6
The City claims that the defendants conspired to defraud the City and to obtain monies under false pretenses during the
WPSHQ Project by way of a fraudulent invoicing scheme (the "Scheme"), which consisted of:
a) creating fraudulent quotes, invoices, change orders, contemplated change notices, requests for progress payments and
progress payments;
b) altering bona fide quotes and invoices;
c) approving these fraudulently-created and/or fraudulently-altered quotes, invoices, change orders, contemplated change
notices, requests for progress payments and progress payments; and
d) paying secret commissions and/or other benefits ("Kickbacks") to the defendants and other unknown persons in return
for their participation in the Scheme.
7 Included as various named defendants in the City's claim are contractor principals and consultant principals who, the City
alleges, controlled and directed the contractors and consultants who perpetrated the fraudulent Scheme. Included amongst the
named defendants are Caspian, Armik Babakhanians, Shaun Andre Babakhanians, Jenik Babakhanians, Triple D Consulting
Services Inc. and Pamela Anderson (whom the City collectively refers to as the "Caspian Defendants"). Included amongst the
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other defendants are the defendants Phil Sheegl, FSS Financial Support Services Inc. and 2686814 Manitoba Ltd. (whom the
City collectively refers to as the "Sheegl Defendants"). The City notes the fiduciary duties attaching to Sheegl who, at the
relevant time, was an officer of the City.
8
The theory that underlies the City's claim is that the Sheegl Defendants received a bribe from the Caspian Defendants
to arrange for Caspian to be awarded the WPSHQ contract in exchange for secret commissions and benefits. The City alleges
that the contractor defendants and the Consultant Defendants conspired to defraud, and did defraud, the City through a Scheme
primarily related to the alteration or creation of invoices containing misrepresentations. These were allegedly submitted to the
City (or used to support progress requests submitted to the City) and paid by the City.
9
With respect to Adjeleian Allen Rubeli Limited ("A.A.R."), the City claims that A.A.R. and its employees were either a
party to the alleged Scheme or, in the alternative, were negligent in not noticing the fraudulent invoices and in approving the
Caspian progress payment requests.
10
The full particulars of the Scheme are not yet known to the City, but the City says they are within the knowledge of
the defendants.
11
This claim by the City follows an earlier RCMP investigation and a Crown decision to not proceed with a criminal
prosecution. In that regard, it was in or around 2014, that the RCMP commenced its investigation into the WPSHQ Project. That
RCMP investigation was designated as Project Dalton ("Project Dalton"). In the course of Project Dalton, the RCMP seized
documents, notes, correspondence, records and other particulars (the "Seized Documents") from the defendants, including
Caspian. Project Dalton was completed in or around December 2019 at which time the Manitoba Prosecution Service declined
to authorize criminal charges.
12
The Seized Documents remain in the possession, control and/or power of the RCMP. As part of its earlier-mentioned
motion for non-party production (see para. 2 above), the City had persuasively asserted that the Seized Documents are relevant
to matters in issue within these proceedings insofar as they relate to the defendants' involvement in the WPSHQ Project and
the Scheme alleged above. In addition to underscoring their relevance, the City also successfully argued that it would be unfair
for it to proceed without access to and production of the documents at this admittedly earlier stage of the proceeding. The
Seized Documents include but are not limited to design development submissions, Caspian invoicing and accounting practices,
subcontractor invoicing, Caspian correspondence with subcontractors, construction meeting minutes and change orders.
13 Pursuant to its motion for Rule 30.10 non-party production, the City was granted an order providing it immediate access
to (and permission to copy) all such documents as mentioned above and any financial, accounting or banking documentation
seized by the RCMP from the defendants, including any records obtained through production orders and statements voluntarily
received in the course of its investigation.
14
Since the City's statement of claim was filed, and even prior to this Court's Order granting it access to the documents
seized by the RCMP, the City had received further information and documentation. That information suggests that the City paid
more than 24 million dollars to Caspian in the course of the WPSHQ Project in connection with invoices of Fabca Projects Ltd.
("Fabca"). These invoices were variously described as relating to demolition, asbestos remediation and other matters. None
of the work described in the invoices was done by Fabca. It would appear that none of the 24 million dollars was ultimately
paid to Fabca. Fabca did not subcontract any of the work to anyone. Invoices, and in some cases money, flowed between
Caspian and Fabca and 4816774 Manitoba Ltd. operating as Mountain Construction ("Mountain"), Caspian and Fabca and
JAGS Development Ltd., Caspian and Fabca and JAW Enterprises Inc., and Caspian and Fabca and Logistic Holdings Inc. In
this context, it is worth noting that Mountain had no employees, a fact which suggests it could have performed no work on the
WPSHQ Project. All of this leads the City to assert that some of the transactions appear to be anything but bona fide.
The Defendants' Motion to Strike the Statement of Claim
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15 A number of defendants, including the earlier-defined Caspian Defendants and Sheegl Defendants, have brought motions
seeking to strike the City's claim or portions of that claim on the grounds that the claim as a whole or certain impugned
paragraphs:
a) improperly collectivize or lump together the defendants (specifically those paragraphs dealing with fraud, conspiracy,
misrepresentation and conversion);
b) fail to allege material facts necessary to support the claims asserted;
c) do not plead with the precision and specificity required by law (in particular, those paragraphs dealing with fraud,
conspiracy, misrepresentation and conversion); and
d) generally do not disclose a reasonable cause of action.
16
In addition to the above, it would appear that the Sheegl Defendants also seek to strike the City's claim on grounds that
would seem connected to Rule 25.11(1)(a) and (b) when they argue that the statement of claim should be struck on the basis that
it will "prejudice or delay the fair trial of the action" and that the claim is an abuse of process. To the extent that these grounds
for striking the City's statement of claim are somewhat distinct and separate from those set out in the previous paragraph, I will
briefly address them as such in the reasons below.
17 For the reasons that follow, I have determined that there is no basis for this Court to strike any part of the City's statement
of claim in respect of any of the grounds set forth by any of the defendants.
18
In both the motions brought by the Caspian Defendants and the Sheegl Defendants, they seek to strike most of the
paragraphs that constitute the City's statement of claim.
19

In the case of the Caspian Defendants, the paragraphs they seek to strike can be summarized as follows:
a) Paragraph 74-78, 83(a), 88, 90(a), 91, 93, 96 and 98 which contain the City's allegations as to the nature of the Scheme
during the phases of the WPSHQ Project and the fraud and misrepresentation;
b) Paragraph 105, which contains the City's allegations of negligent representation;
c) Paragraphs 99, 100, 83(b) and 90(b) contain the City's allegations of conspiracy;
d) Paragraphs 73, 108 and 114, which contain the City's allegations that the defendants owed the City a duty of good faith
and honest contractual performance and that they breached those duties;
e) Paragraphs 108 and 122, which contain the City's allegations that Caspian, Dunmore, A.A.R. and Sheegl breached their
fiduciary duties; and
f) Paragraph 115, which contains the City's allegation of breach of trust.

20

In the case of the Sheegl Defendants, the paragraphs they seek to strike can be summarized as follows:
a) Paragraphs 69-72, which contain the allegations as to Sheegl's various agreements with the City and Sheegl's various
contractual and fiduciary duties;
b) Paragraph 84-87, which contain the City's allegations as to Sheegl's involvement in the awarding of the Dunmore
Contract and Principal Agreement;
c) Paragraphs 106-107, which contain the City's allegations that the defendants are liable in conversion, and unjust
enrichment;
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d) Paragraphs 110, 112 and 113, which contain the City's allegations that the consultants are liable in negligence and breach
of contract and that Sheegl breached his fiduciary duties and the City's Code of Conduct; and
e) Paragraphs 116 and 117, which contain the City's allegation that it suffered damages in the form of overpayments and
incurred significant expenses as a result of the Scheme.
21 Before proceeding to an analysis respecting the specific paragraphs and allegations in the claim that the defendants seek to
strike, I will briefly address some of the applicable legal framework on this or any motion to strike a claim. I will also in passing
make reference to what is the unique nature of this claim and how the referenced legal framework need be applied mindful of
the special challenges of pleading, amongst other allegations, conspiracy, particularly in the present case, where, at the time of
this motion, the otherwise desired and particularized information and specificity is unavailable to the plaintiffs.
Legal Framework
22 For the purposes of the determinations that I must make on this motion, Rule 25.06(1) and (11) have particular application.
Rule 25.06(1) requires that every pleading must "contain a concise statement of the material facts on which the party relies for
its claim, but not the evidence by which those facts are to be proved." Rule 25.06(11) provides that full particulars are required
"where a fraud, misrepresentation or a breach of trust is alleged." Yet malice, intent or knowledge may be alleged as a fact
without pleading the circumstances from which it is to be inferred.
23
Along with and in addition to the above (to the extent that the defendants all argue to one degree or another that certain
parts of the statement of claim disclose no reasonable cause of action) the defendants rely upon Rule 25.11(1)(d). This Court
in turn must be guided by the now well-established and connected test. That test was summarized by this Court in Vitacea Co.
v. Winning Combination Inc., 2016 MBQB 180 (Man. Q.B.) (CanLII) ("Vitacea") affirmed 2016 MBCA 126 (Man. C.A.) (at
para. 23):
The jurisprudence explaining and identifying the limitations and scope of the test applicable to aspects of Rule 25.11 is
well known. Legal direction respecting a motion to strike for failing to disclose a reasonable cause of action has been most
recently given in Grant v. Winnipeg Regional Health Authority et al., 2015 MBCA 44, 319 Man.R. (2d) 67, Driskell v.
Dangerfield et al., 2008 MBCA 60at paras. 33-34, 228 Man.R. (2d) 116, and Basaraba v. Manitoba Court of Queen's
Bench, 2006 MBCA 27at paras. 25-26, 201 Man.R. (2d) 302. In Grant, the Manitoba Court of Appeal summarized the
applicable principles as follows (at paras. 35-37):
The purpose of Queen's Bench Rule 25.11(d) is to ensure the effectiveness and fairness of the litigation process by the
weeding out of hopeless claims or defences, without the necessity and cost of the full civil process (British Columbia
v. Imperial Tobacco Canada Ltd. et al., 2011 SCC 42 (CanLII), [2011] 3 S.C.R. 45, 419 N.R. 1, 308 B.C.A.C. 1, 521
W.A.C. 1; 2011 SCC 42, at para. 19). Protracted proceedings are unnecessary if a pleading is substantively inadequate
to make out a claim or answer one (Dawson et al. v. Rexcraft Storage and Warehouse Inc. et al. (1998), 1998 CanLII
4831 (ON CA), 111 O.A.C. 201 (C.A.), at paras. 8-10, 12).
The remedy of striking out a pleading, however, is to be used sparingly. It is reserved only for the "clearest of
cases" (Ellett and Kyte v. Qualico Securities (Winnipeg) Ltd. et al. (1990), 1990 CanLII 11333 (MB CA), 64 Man.R.
(2d) 318 (C.A.), at para. 6). A claim or defence, or part thereof, should not be struck out unless the moving party
demonstrates that it is "plain and obvious" that the cause of action or defence, as pleaded, is certain to fail (Odhavji
Estate et al. v. Woodhouse et al., 2003 SCC 69 (CanLII), [2003] 3 S.C.R. 263, 312 N.R. 305, 180 O.A.C. 201; 2003
SCC 69, at para. 15).
On a motion to strike, the claim or defence should be read generously notwithstanding any imprecision in the language
used in it. Factors such as the novelty of a claim or defence, the length or complexity of the issues raised by it, or
the likelihood that the opposing party has a strong position that will likely defeat the claim or defence are not reasons
alone to strike out the pleading (Hunt [1990 CanLII 90 (SCC), [1990] 2 S.C.R. 959], at p. 980). If a claim or defence
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has a reasonable prospect of success, it should not be struck out (Imperial Tobacco Canada Ltd., at para. 17; Driskell
v. Dangerfield et al. (2008), 2008 MBCA 60 (CanLII), 228 Man.R. (2d) 116, 427 W.A.C. 116; 2008 MBCA 60, at
paras. 11-13).
24
The test was also further explained by Edmond J. in Rebillard v. Manitoba (Attorney General), 2014 MBQB 181 (Man.
Q.B.) (CanLII) ("Rebillard") citing the Supreme Court of Canada judgment in Knight v. Imperial Tobacco Canada Ltd., 2011
SCC 42 (S.C.C.) (at para. 15):
The test applied to determine whether a statement of claim should be struck out for not disclosing a reasonable cause of
action is set forth in R. v. Imperial Tobacco Canada Ltd., 2011 SCC 42, [2011] 3 S.C.R. 45:
[17] The parties agree on the test applicable on a motion to strike for not disclosing a reasonable cause of action under
r. 19(24)(a) of the B.C. Supreme Court Rules. This Court has reiterated the test on many occasions. A claim will only
be struck if it is plain and obvious, assuming the facts pleaded to be true, that the pleading discloses no reasonable
cause of action: Odhavji Estate v. Woodhouse, 2003 SCC 69, [2003] 3 S.C.R. 263, at para. 15; Hunt v. Carey Canada
Inc., 1990 CanLII 90 (SCC), [1990] 2 S.C.R. 959, at p. 980. Another way of putting the test is that the claim has no
reasonable prospect of success. Where a reasonable prospect of success exists, the matter should be allowed to proceed
to trial: see, generally, Syl Apps Secure Treatment Centre v. B.D., 2007 SCC 38, [2007] 3 S.C.R. 83; Odhavji Estate;
Hunt; Attorney General of Canada v. Inuit Tapirisat of Canada, 1980 CanLII 21 (SCC), [1980] 2 S.C.R. 735.
.....
[19] The power to strike out claims that have no reasonable prospect of success is a valuable housekeeping measure
essential to effective and fair litigation. It unclutters the proceedings, weeding out the hopeless claims and ensuring
that those that have some chance of success go on to trial.
[20] This promotes two goods — efficiency in the conduct of the litigation and correct results. Striking out claims that
have no reasonable prospect of success promotes litigation efficiency, reducing time and cost. The litigants can focus
on serious claims, without devoting days and sometimes weeks of evidence and argument to claims that are in any
event hopeless. The same applies to judges and juries, whose attention is focused where it should be — on claims that
have a reasonable chance of success. The efficiency gained by weeding out unmeritorious claims in turn contributes
to better justice. The more the evidence and arguments are trained on the real issues, the more likely it is that the trial
process will successfully come to grips with the parties' respective positions on those issues and the merits of the case.
.....
[22] A motion to strike for failure to disclose a reasonable cause of action proceeds on the basis that the facts pleaded
are true, unless they are manifestly incapable of being proven: Operation Dismantle Inc. v. The Queen, 1985 CanLII
74 (SCC), [1985] 1 S.C.R. 441, at p. 455. No evidence is admissible on such a motion: r. 19(27) of the Supreme Court
Rules (now r. 9-5(2) of the Supreme Court Civil Rules). It is incumbent on the claimant to clearly plead the facts upon
which it relies in making its claim. A claimant is not entitled to rely on the possibility that new facts may turn up as the
case progresses. The claimant may not be in a position to prove the facts pleaded at the time of the motion. It may only
hope to be able to prove them. But plead them it must. The facts pleaded are the firm basis upon which the possibility
of success of the claim must be evaluated. If they are not pleaded, the exercise cannot be properly conducted.
25
To the extent that the Sheegl Defendants rely more distinctly upon Rule 25.11(a) to (d) to make certain arguments with
respect to their motion to strike, I will set out the remaining portions of the legal framework of Rule 25.11 later in this judgment
when I address those distinct submissions made by those Sheegl Defendants.
26
In the present case, the City's statement of claim, while subject to the same legal principles applicable in any action,
need be read and understood mindful of the particular nature of some of the allegations that are contained in the claim. In that
regard, it must be remembered that it is in the nature of fraud and conspiracy, that it is extremely difficult for a party/victim
to know the full particulars of what may be the alleged perpetrators' originally secret scheme. Such a "scheme" could include
details as to who met with whom, and when and what was discussed. This is particularly so at the outset of a legal proceeding
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where the party/victim has not yet had the benefit of the discovery process and the production which, by definition, need provide
additional information, specificity and particularization to allegations such as fraud and conspiracy.
27 When considering motions similar to those brought by the defendants in this case, courts have been appreciative of what
are the unique challenges that attach to a party/plaintiff when setting out in a claim, allegations such as conspiracy and/or fraud.
In Multiformulations Ltd. v. Allmax Nutrition Inc., 2009 FC 375 (F.C.) (CanLII) ("Allmax"), the Federal Court considered a
motion to strike respecting, amongst other things, a claim of conspiracy. In its reasons, it noted the unique challenges involved
in such a pleading (at paras 11-12):
As is often the case in alleging a conspiracy, the particulars of a conspiracy are not broadcast widely and Plaintiffs at the
outset of proceedings frequently do not possess the precise details of the alleged conspiracy. As noted by Justice Cumming
of the Ontario Superior Court of Justice in North York Branson Hospital v. Praxair Canada Inc. (1998), 1998 CanLII
14799 (ON SC), 84 C.P.R. (3d) 12, at par. 22 (Div. Ct.):
In truth, the very nature of a claim of conspiracy is that the tort resists detailed particularization at early stages. The
relevant evidence will likely be in the hands and minds of the alleged conspirators. Part of the character of conspiracy
is its secrecy and the withholding of information from alleged victims. The existence of an underlined agreement
bringing the conspiracy together, proof of which is a requirement born by a Plaintiff often must proven by an indirect
or circumstantial evidence. A conspiracy is more likely to be proven by evidence of invert acts and statements by the
conspirators from which the prior agreement can be logically inferred. Such details were not usually being available
to a Plaintiff until discoveries. These considerations and the general theme of hunt, instructing Courts not to shy away
from difficult litigation, also militate against holding pleadings in a civil conspiracy cases to an extraordinary standard.
It is through the prism of these principles that this Pleading must be considered.
[emphasis added]
28 I do not read the above comments as suggesting that the fact that a party has alleged a conspiracy can by itself immunize
a pleading which is otherwise seriously defective. That said, the complicated and circumstantial nature of the evidentiary or
factual foundation of such a tort should nonetheless serve as a reminder to a reviewing court that when dealing with a motion
to strike, the sort of objections raised by the defendants in this case should not cause a party like the City to be held, in effect, to
an extraordinary standard. In the circumstances of the present case, where the City's pleading cannot be properly characterized
as deficient, it is reasonable for the City to request that parts of its claim be scrutinized at this stage mindful of the practical
realities discussed in Allmax. Those practical realities and the connected principles attaching to the nature of its claim, provide
a "prism" through which many of the defendants' respective arguments on this motion must be assessed.
29
As I set out earlier, the defendants' grounds for striking the claim involve objections based upon the improper
collectivization or lumping together of allegations, the failure to allege material facts, the absence of precision and specificity
respecting the allegations and the general contention that the City's claim in respect of some alleged wrongdoing does not
disclose a reasonable cause of action. In the paragraphs that follow, mindful of the objections made by the defendants to impugn
the various paragraphs and allegations in the City's statement of claim, I propose to address the defendants' arguments generally
(with respect to the categories of objection) and with more specific reference to the identified impugned paragraphs.
The Impugned "Collective Pleading" Approach and the Alleged "Lumping Together" of the Allegations made Against the
Defendants
30 A significant part of the argument advanced by the Caspian and Sheegl Defendants with respect to their motions to strike
the City's statement of claim, involve their identification of what they characterize as the City's "collective pleading approach".
They submit that this approach is improper insofar as it collectivizes or lumps together the defendants and the allegations made
against them. This approach, say the defendants, deprives them of the opportunity of knowing the case the City is bringing
against each of them individually based on material facts which, if properly presented, would better expose the wrongdoing
of each and every defendant.
7

31
I have examined carefully the City's pleadings with respect to this category of objection advanced by the defendants.
In the circumstances of this case and this particular statement of claim, it is not reasonable to suggest that the City is in fact
utilizing what the defendants would argue is an unfair "collective pleading approach". Neither is it accurate for the defendants
to suggest that the material facts have been laid out "indiscriminately" vis-à-vis all defendants. Indeed, a closer examination of
the claim reveals that the material facts of each defendants' wrongdoings are set out in paragraphs 76, 83, 90, 91, 93 and 96 in
a manner so as to disclose to each defendant what it is that the City alleges they have done. Specifically, the "when, how and
to whom" aspects of the defendants' alleged acts have all been set out. In each of those paragraphs that I have identified, I see
facts that provide information about the contractors', the consultants', the contractor principals' and the consultant principals' (all
terms and designations which are clearly defined in the City's claim) involvement. That information touches upon acts that the
defendants are alleged to have committed in furtherance of the Scheme. Included in the material facts is a discernible timeline
with respect to the acts.
32
To the extent that some of the defendants rely on the recent decision of Master Clearwater in Dowd et al v. Skip the
Dishes Restaurant Services Inc. et al, 2019 MBQB 63 (Man. Q.B.) (CanLII) ("Dowd") they are suggesting that the present
case is analogous to what Master Clearwater found was the justifiably impugned manner in which the plaintiff had "chosen to
lump all the defendants together with very little clarification of which defendant is alleged to have done what" (at para. 66).
The defendants' reliance upon Dowd in the present case, however, is misplaced in that the deficiency identified in Dowd cannot
be similarly discerned in the City's statement of claim. The City's statement of claim, while grouping more than 25 defendants
into categories, nonetheless identifies what each defendant is alleged to have done. I agree with the City's characterization
of its claim when it asserts, for example, that there is a clear contention that the contractors and the contractor principals are
alleged to have fraudulently altered or created fraudulent invoices, quotes and change orders while the consultants and the
consultant principals are alleged to have knowingly approved these fraudulently-altered or fraudulently-created documents. The
City is correct to suggest that its approach recognizes and distinguishes the different roles that the various defendants had in
perpetrating the Scheme.
33 Despite the City's rejection of the defendants' contention that its claim "indiscriminately" collectivizes or lumps together
the defendants and the allegations, the City does point to what I think is an obvious and important fact in respect of its claim
and the theory of its case. When one considers the alleged Scheme identified in the statement of claim, it is hard to ignore
the fact that the City is alleging that the defendants acted together to perpetrate a fraud on the City. To that extent, as noted in
Dowd at para. 59, "the defendants are all in an identical relationship vis-à-vis the plaintiffs." I agree with the City's submission
that, on the facts pleaded by the City, the relationship of the various defendants is more or less the same vis-à-vis the City and,
as such, any blanket allegations made against them (the defendants) are in the circumstances of the present case, appropriate.
See Dowd at para. 60.
34 When I consider the defendants' arguments under this category of objection, I have noted that, pursuant to the City's theory,
the Caspian Defendants, for example, are alleged to have acted, for all intents and purposes, as a single entity in altering invoices
and quotes, creating false invoices and quotes and submitting them to the City as legitimate. In the context of that allegation,
the City contends, in the present case, that the corporate veil ought to be pierced. While the City acknowledges that as a general
rule, a corporation is a distinct legal entity, they accurately note that courts have recognized that the separate identities (either of
the parent company or its subsidiary or of a corporation and its officers, directors or shareholders) can be disregarded in some
circumstances. The circumstances in which the piercing of the corporate veil may take place was discussed in the Ontario Court
of Appeal decision of Yaiguaje v. Chevron Corporation, 2018 ONCA 472 (Ont. C.A.) (CanLII) ("Chevron") where the Court
confirmed the applicable test. It was noted in Chevron at paras. 36 and 66 that a party must establish that:
a) there is a complete domination of the corporation such that it does not function independently or it is a mere puppet of
either the parent company or the individual (as the case may be); and
b) the corporation was incorporated for a fraudulent or improper purpose or used as a shell for fraudulent or improper
conduct.
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35
In respect of the above factors, the City has alleged in para. 78 of its statement of claim that the contractor principals
controlled and were the directing minds of the contractors, and the consultant principals controlled and were the directing minds
of the consultants, and that the contractors and consultants were used to perpetrate the fraudulent Scheme. Given the theory of
the City and the manner in which the City seemingly intends to prosecute its claim, it is not unreasonable for the City to suggest
that insofar as there is any so-called lumping together of the defendants, it is because the City is alleging that they are in an
identical relationship vis-à-vis the City. Given the facts pleaded by the City respecting how the Scheme was perpetrated, any
blanket allegations made against the defendants are similarly not unreasonable.
36 The jurisprudence would seem to suggest that there are cases and circumstances where the lumping together of defendants
does not represent a deficiency and indeed, such a manner of pleading may even be appropriate. See Europro (Kitchener) Limited
Partnership v. Dream Office Real Estate Investment, 2018 ONSC 7040 (Ont. S.C.J.) (CanLII) ("Europro") at para. 32. Such an
approach seems particularly viable and appropriate where, as in the present case, the City's theory asserts that the contractors
and the contractor principals similarly misrepresented the fraudulent or inflated quotes, invoices and change orders to the City
as true and accurate. In such circumstances "it is not improper to place them together in the same paragraph" (at para. 35).
37
In acknowledging that it is appropriate in some instances to include the defendants together in the same paragraph
or paragraphs, I note that the Court's analysis in Europro seems to suggest that rather than asking whether the plaintiff has
improperly lumped two defendants together, it might be "more helpful to focus on each of the causes of action asserted against
[the defendants] to determine whether the claim as pleaded discloses the cause of action that are asserted against [them]" (at
para. 36). See also Lysko v. Braley [2006 CarswellOnt 1758 (Ont. C.A.)], 2006 CanLII 11846 ("Lysko"). In the end, the Court
in Europro declined to strike the statement of claim on the basis the defendants were being lumped together. In citing the Court
of Appeal's decision in Lysko, the Court in Europro noted as follows (at para. 35):
Similarly, in Lysko v. Bradley, 2006 CanLII 11846 (ON CA), [2006] O.J. No. 1137 (C.A.), at paras. 32 to 34, in the context
of a claim for negligent misrepresentation, the Court of Appeal cautioned against an overly technical approach to the issue
of whether defendants were improperly "lumped together":
...
34 The motions judge erred in principle in applying a highly technical approach to this part of the pleading, especially
to the use of the word "included". First, if there were other members of the Search Committee, they are not alleged to
have been at the meeting. The appellant has identified the members of the Search Committee at the October 17, 2000,
meeting and they are the only individuals sued for negligent misrepresentation. Second, in my view, the pleading is
reasonably open to the interpretation that by using the word "included" the appellant was in fact describing the entire
membership of the Search Committee. Finally, if there is a defect, the remedy is not to strike out the plea but merely
to require an amendment or the delivery of particulars, provided the pleading otherwise discloses a reasonable cause
of action. That was the remedy adopted by Greer J. in Lana International, supra.
[emphasis added]
38 I am of the view that in paragraphs 76, 83, 90, 91 and 96, the contractors, the consultants, the contractor principals and the
consultant principals have been informed of the overt acts that they themselves are alleged to have committed in furtherance
of the Scheme and that such information (along with the timelines for the alleged acts) included how the acts were done and
to whom. I am also of the view that, given the nature of the City's claim and the fact that the defendants are all more or less
in an identical relationship vis-à-vis the City, to the extent that the City has in any way lumped together the defendants in its
statement of claim, it was not improper or inappropriate to do so.
The Alleged Lack of Specificity as it Relates to the City's Allegations Respecting Fraud and Fraudulent and Negligent
Misrepresentation
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39
The impugned paragraphs with respect to the above objections include paragraphs 74-78, 83(a), 88, 90(a), 93, 96, 98
and 105. In respect of those paragraphs, the defendants submit that the City's allegations regarding fraud and misrepresentation
lack the specificity that is required by Rule 25.06(11). I disagree.
40 When I examine paragraphs 76, 83, 90, 91, 93 and 96, I conclude that there is sufficient specificity in the City's pleadings
in respect to the above allegations and that the material facts of each of the defendants' wrongdoings are adequately set out. I
have come to that determination based on my conclusion that each defendant is capable of ascertaining the who, where, when,
what and how of the misconduct alleged against it.
41 I am in complete agreement with the City when it argues that it is untenable for the defendants to suggest that in the present
case, it is necessary for the City to separately plead the material facts of each defendant, specifying the who, where, when,
what and how of each alleged misconduct. There are more than 25 defendants that the City alleges are implicated in the alleged
Scheme. As the City has maintained, the Scheme itself was perpetrated over the span of the WPSHQ Project and would have
involved hundreds, if not thousands, of altered or fraudulent invoices, quotes and other documents, in addition to the payment of
the alleged Kickbacks (according to the theory of the City) and amounts fraudulently approved by the Consultants. As it relates
to the misrepresentations, the City submits that its claim is unique in that there were no particular words spoken which form the
fraudulent misrepresentation. Instead, the misrepresentations are within the various fraudulently-altered or fraudulently-created
invoices, quotes, change orders and other documents submitted to the City by the Caspian Defendants. In this context, and in the
face of the defendants' accusations of insufficient specificity, the City poses a number of salient and compelling questions: Does
the Caspian Defendants' insistence on "utmost particularity" require the City to plead each and every invoice, quote, change
order and other document the Caspian Defendants and their alleged co-conspirators submitted to the City throughout the course
of the WPSHQ Project? The City also asks, "What end would that serve?" If such was done, would the defendants be in any
better position to prepare their defences than they are currently? I am in agreement with the City when it suggests that the
obvious answer to these questions is no.
42
There is nothing in the City's claim or the manner in which it has pled the fraud and fraudulent and negligent
misrepresentation allegations that would cause me to conclude that there are deficiencies such so as to constitute a violation of
any relevant Queen's Bench Rule based on an absence of specificity and particularization. As a practical matter, I am mindful
of the fact that, at the time of this motion, the City had not yet obtained the additional information that it believes is contained
in the records and documents which it sought pursuant to its Rule 30.10 motion for non-party production. The absence of the
potentially more-specific information coming from that production does not however render the current statement of claim
deficient. Indeed, even if the City had the type of even-more-specific information (at the time of the drafting of its claim)
that the defendants seem to insist be included in the claim, that level of specificity is not required and may not necessarily be
appropriate in a pleading where, pursuant to Rule 25.06(1), the pleading is intended to be a concise statement of the material
facts. The City reminds the Court that the pleading is not meant to nor should it be a presentation of the evidence by which
those facts are to be proved.
43 Care must be taken to not conflate the appropriate requirement for sufficient specificity as it flows from either Rule 25.06(1)
and/or 25.06(11) with a non-existent obligation to plead "evidence" with the clarity and persuasiveness that would satisfy a
court, let alone a defendant, about the strength or persuasiveness of a claim. Not only would such a pleading be inappropriate,
it is also an obvious misconception of what a pleading can and should do. As stated in Europro, it may be that ultimately some
or all of the defendants will succeed on the basis of their position that they did not make the misrepresentations that are alleged.
However, any such eventual or potential determination has nothing to do with the specificity of the City's statement of claim.
44 In Jevco Insurance Co. v. Pacific Assessment Centre Inc., 2014 ONSC 2244 (Ont. S.C.J.) (CanLII), affirmed 2015 ONSC
7751 (Ont. Div. Ct.) ("Jevco"), the Ontario Superior Court Justice considered a motion to strike the plaintiff's claim in fraud,
negligence, unjust enrichment, conspiracy and negligent and fraudulent misrepresentation on the basis that those claims lacked
the full particulars required by Rule 25.08 of the Ontario Rules of Civil Procedure (a Rule identical to QB Rule 25.06(11)). In
examining the pleadings setting out a claim similar to the claim in the present case, the Court found as follows (at paras. 47-48):
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With respect, there is no substance to the Defendants' submission. The allegedly false documents are identified; indeed
they are listed and attributed to particular Defendants. The nature of the falsity in the documents is described. Jevco's
reliance and conduct in paying the false claims is described. Its loss for paying falsified claims and for paying more to
insureds is described. The deceit and the resulting loss is described.
There is nothing subtle about the allegations being made against the Defendants. The Defendants know the case being made
against them and what their alleged wrongdoing is. There is no reason to strike out the deceit and misrepresentation claims.
[emphasis added]
45 In Europro — in the context of a claim of negligent and intentional misrepresentation — Favreau J. addressed arguments
raised by the defendant Dream REIT in which it was asserted that there was a lack of particularization and specificity in the
claim owing to the lumping together of REIT with other defendants. The Court stated the following (at paras. 42-43 and 45):
In this case, Dream REIT's counsel does not dispute that claims of negligent and intentional misrepresentation have been
sufficiently pleaded again[st] the other Dream defendants. Indeed, as indicated above, they have defended the claim.
Rather, Dream REIT argues that the pleading of misrepresentation directed at Dream REIT does not identify the specific
misrepresentations made by Dream REIT, or when, where, how and to whom Dream REIT made the representations.
As reviewed above, the Court of Appeal has rejected an overly technical approach to the assessment of whether a claim
for misrepresentation has been sufficiently pleaded. Depending on the specific allegations of misrepresentation, it is not
necessary in all cases to parse out each defendant; in some cases, it may be appropriate to plead that a group of defendants
made misrepresentations together.
...
As in Jevco, it is plausible that the misrepresentations were made by each or on behalf of each of the Dream defendants,
and the pleadings stage is not the time to decide that Europro cannot advance such a claim.
[emphasis added]
46
As in Europro, the City argues that the present case is not one where it is necessary to parse out the misrepresentation
or overt act of each defendant. In that regard, I accept the City's position that this is indeed a case where a group of defendants
are alleged to have made the misrepresentations together in the form of false invoices submitted to the City. Accordingly, the
City's manner of pleading is appropriate and not deficient.
47 Accepting as I have, based upon the jurisprudence, that the City at this stage is not obligated to identify and particularize
each misrepresentation and parse out each defendant, but can in fact, plead that a group of defendants made misrepresentations
together, I cannot help but interpret some of the defendants' objections as being as much about the strength of the City's
case or theory as it is about the way the City has pleaded it. Insofar as the defendants' arguments with respect to a lack of
sufficient particularization and specificity disguise a more foundational complaint on their part about what they insist is the
City's unpersuasive theory respecting the misrepresentations, I am of the same view as Favreau J. in Europro, that the "pleadings
stage is not the time to decide" that the City cannot advance the claim and the allegations it has (at para. 45).
48 To the extent that this portion of the City's claim has also raised objections based on doubts as to whether there exists the
requisite duty of care based on a special relationship, the City responds by contending that the special relationship between the
parties in this case emanates from the fact (as pled) that the contractors, contractor principals, the consultants and the consultant
principals were all performing work on the project either pursuant to a contract with the City or as an agent or subcontractor of
a direct contractor. The City argues that the fact that those defendants were performing work on the project made it reasonable
for the City to rely on those defendants to perform their work honestly, diligently and in good faith. For the purposes of this
motion and any objections with respect to lack of specificity, it is at least arguable that that basic information included in the
claim by the City is sufficient to constitute the basis of a special relationship between the City and these defendants.
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49
For the reasons I've given, there is no reasonable basis for striking the City's allegations relating to fraud and
misrepresentation on the basis of a lack of specificity.
The Alleged Deficiencies as it Relates to the City's Allegations Respecting Conspiracy
50 The impugned paragraphs of the statement of claim with respect to the above objection include paragraphs 83(b), 90(b),
99 and 100.
51
It is the position of the defendants that the City's claim respecting conspiracy is deficient insofar as it fails to plead the
objects and means of the conspiracy, the overt acts alleged to have been done by the conspirators and the injury and damages
to the plaintiff.
52
The defendants also assert the conspiracy allegations are deficient as pled because of the application of the doctrine
of merger.
53

Finally, the defendants submit that the conspiracy allegation is deficient as the City has not pled special damages.

54

I will address each of these purported deficiencies.

55
I have considered carefully the objection raised by the defendants respecting an excessive vagueness and insufficient
particularization respecting the City's allegations of conspiracy as pled in the statement of claim. I am not, however, in agreement
with the defendants' argument. Instead, I have found that those things that need be contained in the City's claim, are in fact
found in the claim. I note in particular, that the object and means of the conspiracy, and the overt acts of the conspirators, can
be found in paragraphs 74 and 76. As the City has contended, in paragraphs 79-97, they have further detailed the conspiracy
in respect to each of the different phases of the project.
56 In coming to the determinations I note in the previous paragraph, I also reject the defendants' argument that to the extent
that the City has in any way lumped the defendants together, the City has failed to particularize the claim against each defendant.
In the face of a similar argument, the Court in Dale v. Toronto Real Estate Board, 2012 ONSC 512 (Ont. S.C.J.) (CanLII)
("Dale")(leave to the Court of Appeal was denied), dismissed the defendants' arguments that the plaintiff's claim was rife with
vague assertions and bald, unsupported legal conclusions against each of the defendants who are alleged to have engaged in
conspiracy. The defendants contended that the vague assertions in the claim were insufficient to ground the cause of action
and that "insufficient particulars of their conduct [had] been pleaded" (at para. 53). See also para. 33. At para. 55, the Court
stated the following:
In any event, in my view the plaintiffs' pleading adequately outlines the conspiracy alleged against the defendants. The
pleading describes the parties and their relationships with each other. The pleading also alleges the unlawful agreement
between the parties, outlines the purposes and goals of the conspiracy, and asserts the resulting special damages (i.e.
substantial economic damages) that were occasioned to the plaintiffs. While the impugned pleading provides few specific
details with respect to the overt acts alleged to have been done by the individual defendants in furtherance of the alleged
conspiracy, but rather speaks more collectively about their involvement and participation in the conspiracy, the pleading
is legally sufficient, and permits the defendants to respond to the allegation. See: Normart Management Ltd. v. Westhill
Redevelopment Co., at p. 104; 728654 Ontario Inc. (c.o.b. Locomotive Tavern) v. Ontario, 2005 CanLII 36159 (ON CA),
[2005] O.J. 4227 (C.A.) at para. 3-5.
[emphasis added]
57
In rejecting similar arguments touching upon the lumping together of the defendants and the alleged deficient
particularization of a conspiracy, the Court in Jevco stated the following (at paras. 58-59):
In the case at bar, the allegations of conspiracy are made against various groupings of defendants and there is no pleading
of what each individual defendant in each grouping did in particular. However, the particulars of the conspiracy alleged
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against each group are sufficient to give notice to each individual defendant of what their role was in the conspiracy. They
are all in a position to admit or deny their role in the alleged conspiracy.
The pleadings principle that it is improper to lump the defendants together must be applied in a way that respects the
underlying principle that the pleading must disclose to each individual defendant the case being made against them. Thus,
in a given case, it may not be inappropriate to group the defendants. In my opinion, in the case at bar, the approach of
Jevco of grouping the Defendants while not eloquent was adequate.
[emphasis added]
58 In returning to the earlier-mentioned practical reality and challenges that accompany a pleading involving conspiracy, the
City is correct to note that in the judgments in Dale and Jevco, both suggest an appreciation for the unique position in which
victims of fraud or conspiracy find themselves. That unique position provides a prism through which a court can consider a
motion to strike such as the one brought by the defendants in the present case. That approach was recently confirmed in Prokuron
Sourcing Solutions Inc. v. Sobeys Inc. and Lexmark Canada Inc., 2019 ONSC 7403 (Ont. S.C.J.) (CanLII) ("Prokuron"). The
Court in Prokuron determined that the plaintiff's claim in conspiracy did include all material facts needed for the claim to stand
and it went on to note "[i]t is unlikely that the victim of alleged conspiracy would ever know at the pleading stage the date
on which the conspiracy was formed or the specific terms of conspiracy. These issues are for discovery, not the statement of
claim" (at para. 30). A similar point was underscored in North York Branson Hospital v. Praxair Canada Inc. [1998 CarswellOnt
3847 (Ont. Gen. Div.)], 1998 CanLII 14799, where the Court stated at para. 22 that "the very nature of the claim of conspiracy
is that the tort resists particularisation at early stages." Also noted was that "[p]art of the character of a conspiracy is its secrecy
and the withholding of information from alleged victims."
59
Another argument respecting the deficiency of the City's conspiracy claim involved the defendants' invocation of the
doctrine of merger.
60
The doctrine of merger applies where there is a conspiracy to commit a tort and the tort is actually committed. The
theory behind merger suggests that, once the planned tort is actually committed, the harm flows from the tort and the pleading
of conspiracy is, as a consequence, redundant.
61 The defendants contend that the doctrine of merger should now apply to the City's claim for conspiracy to commit fraud
and the tort of fraud and, as a result, seek to have the conspiracy claim struck. I am not persuaded. In my view, the defendants'
arguments in this regard are misplaced in that any application of the doctrine of merger at this stage would be premature.
62
Strong support exists for the City's position that the Court should not determine whether the doctrine of merger applies
to the City's claim until trial, at which point the trier of fact is capable of deciding whether anything is added by the City's
conspiracy claim. At this point (at the pleading stage), it is simply too early and thus inappropriate to make that determination.
In Jevco, Perell J. reviewed some of the Canadian jurisprudence in respect of the doctrine of merger and he concluded that
"the merger principle is no bar to pleading both a nominate tort and a conspiracy to commit the tort and then to leave it to the
trial judge to determine whether the plaintiff has proved the nominate tort or the conspiracy and then to apply the doctrine of
merger" (at para. 71). It was Perell J.'s view that it is only after trial that the trier of fact can make the determination whether
or not two causes of action have merged. That approach was confirmed and supported by the Divisional Court of the Superior
Court of Justice on appeal in that same proceeding in Jevco Insurance Co. v. Pacific Assessment Centre Inc., 2015 ONSC 7751
(Ont. Div. Ct.) (CanLII). At para. 52, the Court stated the following:
Accordingly, in my view, the law supports permitting the conspiracy claim to be pleaded along with other nominate torts
and applying the doctrine of merger only at the end of the trial when it is known if the plaintiff has been fully successful
on the nominate torts and whether there is anything added by the conspiracy claim. Further, in the interests of paring down
out-of-control interlocutory proceedings and introducing consistency in the law, as a practical matter it is preferable not
to resolve these types of claims at the pleadings stage.
[emphasis added]
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63
In concluding this discussion respecting why the defendants have not persuaded me that the City's claim in conspiracy
should be struck, I will address one final aspect of the defendants' arguments concerning an alleged deficiency.
64 The defendants had alleged that the conspiracy claim was deficient as the City had failed to allege any special damages in
consequence of the conspiracy and further, that the City had failed to particularize those special damages. Again, that argument
is not persuasive.
65
When one examines paragraphs 1(b), 77, 116 and 117, it is reasonable to conclude that the City has indeed pled special
damages. As it relates to the alleged failure to particularize, the City is well to rely upon the Court's reasoning in Dale wherein it
is underscored that the tort of conspiracy resists particularization at the early stages of a litigation and that, as a victim of fraud
and conspiracy, the City is not unreasonable to suggest that it is not in a position to particularize its special damages beyond
what has already been pleaded at this stage. In fact, Rule 25.06(13) contemplates that a plaintiff is only required to plead the
amounts and particulars of special damages "to the extent that they are known at the date of the pleading."
The Defendants' Contention that the City's Allegations Rooted in Breaches of Contractual Duties, Duties of Honest
Contractual Performance and Fiduciary Duties Contain No Reasonable Cause of Action
66

The paragraphs that give rise to this challenge as raised by the defendants, are paragraphs 73, 108, 114 and 122.

67 It is the position of the defendants that the allegations contained in these paragraphs contain no reasonable cause of action
against the personal defendants since no contract exists between the City and the personal defendants.
68 Given the theory of the City and the submissions being made on this motion, I am not persuaded the defendants can rely
upon the above position to pre-empt the related allegations in the City's claim. For the purposes of this motion to strike, I am
persuaded by the City's position, which insists that these allegations do indeed contain a reasonable cause of action against the
personal defendants insofar as the City has pleaded that the corporate veil should be pierced such that they would be jointly
and severally liable with the corporate defendants for the breaches of contract. Whether the corporate veil is to be pierced will
be decided in due course as will any connected determinations respecting liability. At this stage, however, it is not possible
to persuasively argue on the basis of the pleadings that this aspect of the City's claim can be definitively seen to disclose no
reasonable cause of action.
69 Similarly, as it relates to the City's allegations rooted in the identified duty of honest contractual performance, it is again the
position of the City that the corporate veil should be lifted and it is with that understanding that the allegations of the defendants'
personal responsibility and liability for the breach of duty should stand.
70
In light of the City's position that the corporate veil should be lifted and to the extent that the personal defendants
were engaged in work on the WPSHQ Project on behalf of Caspian and other corporate defendants, it is my view that it is
not appropriate at this stage, on the basis of the pleadings, to conclude that there is no reasonable cause of action based on the
argument that the duty of honest contractual performance did not extend to the defendants and to their agents and employees in
the context of the work performed on the project. I note the approach taken by Perell J. in GlaxoSmithKline Inc. v. Apotex Inc.,
2016 ONSC 6768 (Ont. S.C.J.) (CanLII), where, in the context of a motion to strike, the Court was required to consider, amongst
other things, whether the duty of good faith and the contractual performance extended to a non-party (the parent corporation
of the contracting party). Perell J. refused to strike that part of the plaintiff's claim that alleged such a duty against the parent
corporation stating that "[w]here the scope of a legal duty has not been fully settled in the jurisprudence, an allegation that the
duty has been breached should not be dismissed on a Rule 21 motion" (at para. 22).
71 Concerning the Caspian Defendants' argument in relation to paragraphs in the statement of claim dealing with allegations
of breach of fiduciary duty, I am again not convinced that any of those paragraphs should be struck. The Caspian Defendants had
maintained that those paragraphs should be struck because there is no fiduciary duty pleaded as against Caspian or the personal
defendants. I reject the defendants' argument and point, as did the City, to paragraphs 108 and 122. As the City maintains, if
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those paragraphs are read in their proper context, the allegation of breach of fiduciary duty can be seen as applying only to
those against whom a fiduciary duty ought to be pleaded.
72 In short, the City's claims for breaches of contractual duties, honest contractual performance and fiduciary duties should
not be struck.
The Distinct Argument Raised by the Sheegl Defendants Pursuant to Rule 25.11(1)(a) to (d)
73
Separate and in addition to the already-discussed arguments raised by the defendants in support of their motion to strike
the City's statement of claim, the Sheegl Defendants urge the Court to strike the claim as it prejudices and delays the fair trial
of the action, it is scandalous, frivolous, vexatious and/or it gives rise to an abuse of process. While it cannot be said that the
Sheegl Defendants' arguments in that connection were fully developed in their submissions to the Court, the legal reference
point or framework for these arguments is found in Rule 25.11(1)(a) through to (d).
74

Rule 25.11(1) provides the Court with the authority to strike out a pleading or part of a pleading where it:
a) may prejudice or delay the fair trial of the action;
b) is scandalous, frivolous or vexatious;
c) is an abuse of the process of the court; or
d) does not disclose a reasonable cause of action or defence.

75
As I will explain, there is simply no evidence or justification that would support striking the City's pleading (or part of
the City's pleading) based on Rule 25.11(1) (a) through (d).
76 In Dowd at para. 38, Master Clearwater confirmed that motions such as this one would not normally include the filing of
affidavit evidence, except (as here) where the motion to strike is in part based on Rule 25.11(1) (a) through (c).
77
In the present case, the Sheegl Defendants have provided no basis to substantiate their position that the City's claim (or
parts of it) against the Sheegl Defendants would cause prejudice or delay of the fair trial of the action.
78
As will be noted later in this judgment, I have granted Mr. Phil Sheegl's motion to sever the claim against him. While
I acknowledge that the City's case and its discovery of potentially new information will undoubtedly be affected by both my
recent order for the production from a non-party (the RCMP) and by the ordinary discovery process (which may cause the City
to revisit my severance order), there is currently a justification for separating Mr. Sheegl and his trial from the action the City
has brought against all other defendants. That said, and I repeat, there is no evidence before this Court to support the Sheegl
Defendants' contention that the City's claim will prejudice or otherwise delay the fair trial of the issues raised in its statement
of claim.
79 As it relates to the Sheegl Defendants' submission that the City's claim (or parts of it) may be scandalous, frivolous and/or
vexatious, I note the judgment in Nygàrd International Partnership v. Canadian Broadcasting Corp., 2011 MBQB 124 (Man.
Q.B.) (CanLII) ("Nygård"), affirmed 2012 MBCA 8 (Man. C.A.) (CanLII). It was confirmed in that case that the burden on the
moving party seeking to strike a claim as scandalous, frivolous and vexatious is a very high one. The party must show that "the
pleadings are made without any probable justification at law, mala fide with a clear intent to annoy or embarrass the opposing
party" (at para. 12). As noted in Vitacea at para. 83, "[a]ffidavit evidence may be considered to determine whether a pleading
is frivolous, vexatious or an abuse of process."
80
The Sheegl Defendants have failed to produce any evidence to support their motion to strike the claim as frivolous
or vexatious. Moreover, there is nothing on the face of the City's pleadings to indicate that the claim was initiated for any
reason other than to assert the City's legitimate right to recover from those (including the Sheegl Defendants) the City believes
perpetrated fraud and bribery against it, causing it to suffer loss and damage. Indeed, when I examine the evidence adduced by
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the City, that evidence demonstrates at this stage, that there is, at the very least, a basis for its claims of a fraudulent invoicing
Scheme which potentially involved bribes, possible Kickbacks and a conflict of interest. In that regard, I note that the City has
produced copies of invoices and quotes that were literally marked as "inflated". It may be argued as well that there was also
some evidence adduced that may be interpreted as representing attempts by the Caspian Defendants to destroy evidence by
arson. The City's evidence may also be interpreted as an evidentiary basis for a Scheme whereby the defendant Babakhanians
and the defendant Anderson directed a subcontractor (Fabca) to create invoices that did not reflect the work being performed by
that subcontractor and whose invoices would then be paid by the Caspian Defendants to Fabca and then repaid by Fabca to the
Caspian Defendants or their related corporations. There is also evidence before the Court tendered by the City which provides a
basis for some of the allegations made in the claim against the Sheegl Defendants. In that connection, I note that in the affidavits
of Michael Jack (which were not struck) it is alleged that Mr. Sheegl provided confidential information to Mr. Babakhanians
respecting the WPSHQ Project. It is alleged that Mr. Sheegl told Mr. Babakhanians that "I will do everything I can to [sic] to
help us all succeed here." His comment was allegedly made shortly before the awarding of the Guaranteed Maximum Price
("GMP") Contract to the City. Prior to that comment, Mr. Babakhanians is said to have stated to Mr. Sheegl, "We really want
this project [the WPSHQ Project]." As part of the City's evidence against Mr. Sheegl and the Sheegl Defendants, I also note that
around the same time, Mr. Sheegl was delegated authority to award the GMP contract and then awarded that contract to Caspian,
after which Caspian issued a cheque to Mountain for $200,000 and Mountain (of which Babakhanians is the controlling mind)
then issued a cheque to Mr. Sheegl's corporation, FSS, for "consulting fees". This in addition to some evidence with respect to
a land deal in Arizona as between Mr. Sheegl and Mr. Babakhanians, all of which according to the City's theory, constitutes a
clear violation of the City's Code of Conduct by which Mr. Sheegl was bound and which, as an officer of the City, gave rise
to certain fiduciary obligations.
81 While the evidence which I reference above, and the City's interpretation of it, will undoubtedly be challenged at trial by
all of the defendants, including Mr. Sheegl and the Sheegl Defendants, that evidence does constitute the basis of a legitimate
and bona fide action brought by the City. Conversely, there is nothing in the evidence that would suggest anything frivolous or
vexatious about the City's claim against the Sheegl Defendants.
82 As it relates to the Sheegl Defendants' arguments that the City's claim against them is an abuse of process, I am similarly
unpersuaded.
83 In Vitacea, this Court relied on the comments of Cameron J. (as she then was) in Nygàrd to summarize the law and abuse
of process. In Vitacea at para. 87, I noted as follows:
I am similarly unconvinced that the inclusion of Bukhari in Vitacea's claim is an abuse of process. An abuse of process may
arise when a legal process is used for an ulterior motive, other than that for which it was intended. When properly invoked,
an allegation of abuse of process is meant to provide protection against harassment or the perversion of the legal process
for the purposes of accomplishing an improper result. See Re Moss (1999), 1999 CanLII 14182 (MB QB), 137 Man.R.
(2d) 199 at para. 35 (C.A.). An abuse of process may be established where the proceedings are oppressive and vexatious
and/or they violate the fundamental principles of justice underlying the community's sense of fair play and decency. See
Nygard at paras. 14-16. A claim found to be frivolous and vexatious and/or embarrassing may nonetheless also constitute
an abuse of process. A particular or unique emphasis and focus of an abuse of process claim is on the court's integrity and
its interest in maintaining confidence in the administration of justice.
[emphasis added]
84
Again, the Sheegl Defendants provided no evidence that would support their assertion of an abuse of process. Even in
the absence of any evidence from those defendants, the City is able to point to some of the evidence that is currently before
the Court and which clearly suggests that the City's claim is neither oppressive nor unfair. The City points to evidence which
includes at this early stage, the following:
a) Sheegl, as an officer of the City, owed a fiduciary duty to the City (as conceded by him at para. 64 of Sheegl's brief);
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b) Sheegl told Babakhanians that he (Sheegl) would do everything he could for him in response to Babakhanians' stating
that he wanted the WPSHQ Project;
c) Shortly thereafter, Sheegl is alleged to have used his authority as an officer of the City to ensure the award of the GMP
Contract to Caspian (of which Babakhanians was an officer, director and principal); and
d) Shortly after arranging this contract, Sheegl received $200,000 and $68,500 from Babakhanians, Caspian and/or
Mountain.
85
To repeat, although the above evidence does not constitute evidence about which ultimate findings should at this stage
be made, it is nonetheless evidence that suggests Sheegl breached his fiduciary duties, breached the City's Code of Conduct,
that he may have received a bribe and he may have conspired with Babakhanians and Caspian to have the City enter into the
GMP contract with Caspian in exchange for what the City alleges were secret commissions and personal benefits. On the basis
of the evidence which provides the City some basis to make those arguments, this is not a case where the Sheegl Defendants
can successfully argue an abuse of process.
86
As it relates to the Sheegl Defendants' arguments that the City's claim or parts of that claim fail to disclose a reasonable
cause of action against them, I will be brief. I have already, earlier in this judgment, made certain determinations which reject
some of what the Sheegl Defendants argue with respect to this part of their submission. It will suffice to note at this stage, that
based upon the governing test, there is nothing in the Sheegl Defendants' submission that would justify the determination that
the City's claim or any part of it discloses no reasonable cause of action.
87
The legal test for determining whether a statement of claim should be struck out for not disclosing a reasonable cause
of action and the rigours attached to that test have been discussed in a number of Manitoba cases. It is well-established that
a claim will only be struck where it is plain and obvious — assuming the facts to be true — that the pleading discloses no
reasonable cause of action. Any such determination requires the Court to conclude that the claim has no reasonable prospect of
success. Where a reasonable prospect of success does exist, the matter should be allowed to proceed to trial. See Rebillard. The
remedy of striking out a pleading for disclosing no reasonable cause of action has been identified as a remedy that should be
used "sparingly" as it is reserved for only the "clearest of cases", Grant v. Winnipeg Regional Health Authority, 2015 MBCA 44
(Man. C.A.) (CanLII) ("Grant") at para. 36. It has also been accepted that the claim "should be read generously notwithstanding
any imprecision in the language" (at para. 37). Further, factors like the novelty of the claim or the length and complexity of the
issues are not reasons to strike out a pleading. See Grant at para. 37.
88 Assuming the facts which have been pled are true, the Sheegl Defendants have not established that it is plain or obvious
that the City's claim or parts of it have no reasonable prospect of success. When I examine their position in this regard, I cannot
help but note that it would seem that much of Sheegl's and the Sheegl Defendants' argument respecting "no reasonable cause of
action" is based upon the already-rejected argument that the Sheegl Defendants are lumped in with the other defendants. I have
already rejected that argument as it relates to these and all other defendants who raised it. Moreover, I have examined what it
is that the City is advancing as its action against the Sheegl Defendants. In doing so, I note that the City has pleaded breach
of fiduciary duty, breach of contract, conspiracy, fraud, deceit, unjust enrichment, conversion and fraudulent and/or negligent
misrepresentation. Based on the governing law and assuming as I must that the facts pled are true, that is, that the Sheegl
Defendants accepted a Kickback from the other identified defendants in exchange for an unfair procurement of advantages (for
example, the granting of the GMP contract), the above-identified torts have a basis for being set out and potentially made out.
89
It is not plain and obvious that the City's claim contains no reasonable causes of action such that this is one of those
"clearest of cases" which justifies the remedy of striking out the statement of claim or parts of it.
Conclusions Respecting the Defendants' (all defendants) Motion to Strike the Statement of Claim
90

For the foregoing reasons, I have concluded that the statement of claim discloses various causes of action.
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91
To the extent that the defendants may be "lumped together", it is because they can and perhaps must be so presented,
given some of the torts pled, given the City's identified theory as to how they acted together and given that the City alleges the
defendants to be in identical positions vis-à-vis the City.
92
I have also concluded, that all of the defendants can know from the statement of claim those various torts and/or other
wrongs they are alleged to have committed.
93

The defendants' motion to strike the City's claim, or parts of it, is dismissed.

Defendants' Motion for Further and Better Particulars
94 The defendants have brought a motion for further and better particulars argued in the alternative to their motion to strike
the City's statement of claim or parts of that claim.
95
A motion for further and better particulars need be examined in the context of the particulars already present in the
statement of claim and the general adequacy of the pleadings in question. In the present case, I have already determined that while
additional clarity, detail and refinement (to aspects of the City's theory) may come with the City's access to further production
(pursuant to both the non-party production and the ordinary discovery process itself), that which is already in the pleadings
provides the defendants, including the Sheegl Defendants, sufficient information respecting the City's case and theory to which
the defendants must respond. As I earlier noted at para. 31 of this judgment, in the context of the defendants' motion to strike,
paragraphs 76, 83, 91 and 96 (of the claim) reveal the material facts of each defendant's alleged wrongdoings in a manner so as
to disclose what the City alleges they have done. The "when, how and to whom" aspects have all been set out.
96
I agree with the City that the particulars that are now being requested by the Sheegl Defendants go well beyond the
seeking of material facts or requisite information required by law or the rules of pleading. In my view, much of what the Sheegl
Defendants now seek is on the order of evidence. In that connection, the City is persuasive to use as an example, paragraph 42 of
the Sheegl Defendants' request for particulars wherein they seek "all facts and conduct relied upon in support of the allegation
that Sheegl conspired with his co-defendants...to induce the City to award the Principle Agreement to Caspian". Similarly, the
Sheegl Defendants seek the facts or particulars that were relied upon in support of the various other allegations made by the
City. In response, the City is well to emphasize the analogy to what is permissible in respect of undertakings. Undertakings
which require the disclosure or excavation of the facts upon which a party relies in support of an allegation in its pleadings
are not appropriate even on discovery. See Can-Air Services Ltd. v. British Aviation Insurance Co., 1988 ABCA 341 (Alta.
C.A.) (CanLII) at para. 10. As the City has argued, if the Sheegl Defendants' requests would be inappropriate as requests for
discovery, they are not appropriate as requests for particulars as pleadings.
97
In Manitoba v. Rothmans, Benson & Hedges Inc., 2014 MBQB 160 (Man. Q.B.) (CanLII), the Court noted as follows
(at para. 65):
The general rule is that particulars will not be ordered unless a defendant establishes that the particulars are both necessary
for pleading and not within its knowledge — unless the pleadings are, on their face, inadequate or in violation of the rules.
See Nygard International Partnership v. Canadian Broadcasting Corp., 2010 MBQB 70at paras. 20 and 23, 252 Man.R.
(2d) 205; and Wenzel v. Manitoba Hydro Electric Board (1993), 1993 CanLII 14797 (MB QB), 86 Man.R. (2d) 312 (Q.B.).
I accept the Province's position that in the present case, the pleadings are neither inadequate nor in violation of the rules. I
also accept that where asserted by the Province, the information in the particulars sought is indeed within the knowledge
of the defendants. Accordingly, the defendants needed to demonstrate that they are unable to plead. They have not done so.
98 As I have already noted in this judgment, the City's pleadings are neither inadequate nor in violation of the Rules. Apart
from those requests made by the defendants that are improper based on Rule 25.06(11), I am of the view that much of what is
requested by the Sheegl Defendants may be within their knowledge and it is, for the most part, not within the knowledge of the
City at this time. Moreover, the defendants have not demonstrated that they are unable to plead.
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99

Based on the foregoing, the defendants' motion for further and better particulars is denied.

The City's Motion to Amend its Statement of Claim
100

The main thrust of the City's proposed amendments can be summarized as the desire to:
a) add certain proposed defendants as parties to this action; and
b) to more precisely plead that this Court should pierce the corporate veil and not recognize the typical separate legal status
of the proposed defendant and other corporate defendants.

101
Rule 26.01 provides the Court with the discretion to allow a party to amend its pleadings "[o]n motion at any stage of
an action...unless prejudice would result that could not be compensated for by costs or an adjournment."
102
The relevant factors that are to be considered as part of a Rule 26.01 analysis have been identified and discussed in
various cases. See Ranjoy Sales & Leasing Ltd. v. Deloitte, Haskins & Sells [1989 CarswellMan 72 (Man. Q.B.)], 1989 CanLII
7515, affirmed 1990 CanLII 11119 [1990 CarswellMan 70 (Man. C.A.)]; and Winnipeg Airports Authority Inc. v. Allianz Global
Risks US Insurance Co., 2016 MBQB 185 (Man. Q.B.) (CanLII), affirmed 2017 MBCA 101 (Man. C.A.) (CanLII). See para.
46. The relevant factors to be considered are as follows:
a) The seriousness of the prejudice to the other party;
b) Whether the prejudice that would result could be compensated for by cost or an adjournment;
c) Whether there was a delay on the part of the party moving for the amendments and if so, whether the delay has been
satisfactorily explained; and
d) The nature of the proposed amendment and whether it raised a valid, arguable point that has merit.
103
In examining the relevant factors, I have determined that the City's motion to amend its statement of claim ought to
be granted.
104
In my view, there is no prejudice likely to result to either the proposed defendants or the Sheegl Defendants as a result
of the City's amended pleading. Pleadings in this matter are not yet closed. Further, the proposed defendants' principal, Armik
Babakhanians, is already a party to and has notice of the nature of the City's claim. For their part, the Sheegl Defendants were
already aware of the bribery being alleged against them.
105
Having concluded that there is no prejudice, for the purposes of the final analysis of the relevant factors, I conclude
that there is nothing for which the defendants need compensation.
106
Concerning whether there was some delay in the City bringing the amendments and, if so, whether the delay has been
satisfactorily explained, I have concluded that in the circumstances of this case, there has not been identifiable delay by the City.
107 As the City has explained, the City filed its original statement of claim on January 6, 2020, and in and around that time,
it received certain documents from Fabca which included invoices from the proposed defendants. The City further explains
that additional documents and information were sought from and disclosed by, Fabca to the City. Further investigation was
done throughout February, March and April, during which time the City filed two additional affidavits in support of its motion
for non-party production. The City also received additional RCMP documents following the RCMP's disclosure of additional
production orders and search warrants (filed in the course of Project Dalton). As the City has noted, these additional RCMP
documents were included, referred to and analyzed in the two additional affidavits filed by the City in March and April of 2020.
Simply put, since the original statement of claim, the City's actions and reactions do not suggest impugnable delay and, to the
extent any could be identified, it has been satisfactorily explained.
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108 When I examine the nature of the proposed amendments and whether they raise a valid and reasonable argument, I take
note the invoicing Scheme summarized in the affidavit of Michael Jack sworn May 21, 2020, and discussed in further detail
in the affidavit of Victor Neufeld, affirmed April 9, 2020. The City is on solid ground when it argues that the summary plainly
shows that the proposed amendment raises a valid and arguable point.
109
To the extent that submissions have been made to the effect that the City's amended claim might raise new causes of
action, little time need be spent on this aspect of the defendants' arguments.
110
In my view, the City pled a number of causes of action in its original pleading, and for the most part, its proposed
amendments consist of clarifications and particularizations of the existing causes of action in addition to what the City describes
as "minor housekeeping amendments". The City stipulates that with the exception of the proposed defendants for whom all the
causes of action are in a sense new, the only cause of action that could be considered "new" is the tort of bribery at paragraph
113.1. The City concedes that the only other change to the substance of the City's pleading is the further particularization of the
basis for piercing the corporate veil at paragraphs 78-78.12. I agree.
111
Accordingly, insofar as there are any identifiable new causes of action in respect of the proposed defendants which
trigger an issue respecting limitation periods, the only applicable limitation periods are those which do not expire until January
2026 (in respect of the allegations against the proposed defendants) and August 2023 (in respect to the bribery allegations).
112

In the result, the City's motion to amend its statement of claim is granted.

Sheegl Defendants' Motion for Severance
113
The Sheegl Defendants sought an order to sever the City's claim against them from the remainder of the action on
the ground that the causes of action against those other defendants would unduly complicate and delay proceedings such so
as to cause prejudice.
114
Despite the City's initial and more stark opposition to this motion, by the time oral submissions were made, the City's
strong opposition to severance had diminished if not dissipated.
115 Despite the somewhat less strident opposition on the part of the City to severance, it continues to maintain that severance
could result in a potentially less proportionate, just and expeditious approach to its action. In that connection, the City reminds
this Court of its theory that the Sheegl Defendants are but one part of a fraudulent Scheme in which the City alleges all defendants
were involved and participated. The City also reminds the Court that its claim against the Sheegl Defendants is intimately tied
to its claim against the other defendants and in particular, to the measure of damages against Sheegl. It is the position of the City
that it (the City) is entitled to recover from Sheegl either in the amount of any alleged bribe or Kickback or as compensation
for the City's loss and damage associated with the defendants' Scheme, of which Sheegl is an alleged participant. See Mahesan
v. Malaysia Housing Society, [1977] UKPC 21 (Malaysia P.C.) (28 November 1977) at 383. See also Nova Scotia (Attorney
General) v. Christian [1974 CarswellNS 146 (N.S. C.A.)], 1974 CanLII 1320.
116 To the extent that the City's approach to severance could be seen to have softened from the time the parties addressed the
Court on oral submissions, the City's submission involved an acknowledgement that the current realities of its case (pending
further production and discovery) despite its overall theory, does place Sheegl in a somewhat distinct position in respect of
the law and evidence and the presentation of that evidence at an eventual trial. That said, the City underscored that with the
anticipated additional evidence that it may receive based on both the recent Rule 30.10 non-party production order and the
ordinary discovery process generally, the evolution of its case may make the justification for a joint trial involving Sheegl all
the more obvious and compelling. It is for that reason, that the City stipulated that if this Court was to grant severance on
the basis of the somewhat different factual and legal issues that attach to the case against Sheegl and the potentially different
presentation of that evidence at trial, the City may nonetheless still ask this Court to revisit the issue of severance. In other
words, new information and new evidence adduced and discovered in the next number of months may in the name of the most
proportionate, just and expeditious proceedings require a joint trial involving Sheegl.
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117 The relevant Manitoba case law on the issue of severance was summarized in this Court's decision in QSI Interiors Ltd.
v. EllisDon Corp., 2013 MBQB 278 (Man. Q.B.) (CanLII) ("QSI") at paras. 20-28. Those factors identified as relevant when
determining severance include the following:
a) Applications for severance will be factually-driven and there are no obligatory criteria to which the court must avert;
b) One party ought not to be harassed at the instance of another by an unnecessary series of trials;
c) There must be some reasonable basis for concluding that the trial of the issue or issues sought to be severed would
put an end to the action;
d) The fundamental principle to be considered on applications for severance is the just, most expeditious and least expensive
means to achieve a determination of a dispute in a civil proceeding;
e) An order for severance should hold the prospect that there will be a significant saving of time and expense;
f) Severance should not give rise to the necessity of duplication in a substantial way in the presentation of the facts and
law involved in later questions;
g) Nothing should be done which might confuse rather than help the final solution of the problem;
h) The general rule is that all issues in an action should be tried together; and
i) Severance should only be granted in clear and compelling circumstances and only when it is clearly just and expeditious
to do so.
118 I have considered carefully the above factors in the context of what are still the somewhat distinct legal and factual issues
attaching to the City's claim as against Sheegl. While I do not wish to de-emphasize some of the other relevant factors which
might in these circumstances, commend a resistance to severance, I am influenced by what has been identified as a fundamental
principle to be considered on these applications. In that regard, I am at this stage persuaded that the request for severance is
the just, most expeditious and least expensive means to achieve a determination of the issues which constitute the basis of the
City's claim against Sheegl.
119
As part of my consideration of the relevant factors, I have noted the submissions of counsel for Mr. Sheegl and in
particular, the following points:
a) It will be argued that Mr. Sheegl's relationship with the City is distinct from that of his co-defendants;
b) Mr. Sheegl would incur considerable expense and delay in having this matter determined, given the inclusion of 39
other defendants within the statement of claim;
c) The claims against Mr. Sheegl's co-defendants may be seen as different (compared to the claim against Mr. Sheegl under
the terms of the employment contract with the City) and may result in a more lengthy discovery process and trial;
d) There is a possibility that Mr. Sheegl may not be fully compensated for the costs of a longer and more complex trial; and
e) Severing Sheegl may narrow the factual and legal issues and could, in that sense and in the circumstances of this case,
be seen as according with the principle of proportionality.
120 The above points advanced as part of the submissions made by the Sheegl Defendants, may individually and in isolation
be more or less persuasive. They may also become less compelling depending upon additional details, information and evidence
that may flow from future production and discovery.
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121
In addition to the above, as part of my consideration of the appropriateness of severance in this case, I note the Sheegl
Defendants have stated their unconditional willingness to continue to participate in and attorn to the timelines and rigours of the
designated case management regime for this complex proceeding. Such case management is obviously designed to significantly
shorten and render more efficient any pre-trial matters that might otherwise delay a complex, multi-party proceeding. See QSI
at para. 34. As a result, some of my concerns for the potential inefficiencies and disproportionate costs and delays that might be
caused by a protracted and parallel proceeding, are mitigated by the fact that the Sheegl Defendants will be active participants
in the same case management regime as all other defendants. Accordingly, any necessary distinct or similar pre-trial issues or
adjudications will be done in lockstep with all other defendants. This ensures not only time and cost savings, it also ensures an
easy transition in the event that the City asks this Court to revisit severance with an eventual application for joinder.
122

For the reasons given and with the above provisos, the Sheegl Defendants' application for severance is granted.

The Sheegl Defendants' Motion to Strike the Cross-claim Brought by the Consultant Defendants
123

The Sheegl Defendants have brought a motion to strike the cross-claim brought by the Consultant Defendants.

124
As part of its submission, the Sheegl Defendants argue that the cross-claim is made up of unsubstantiated "cursory
paragraphs" in relation to its claim for contribution and indemnification. The Sheegl Defendants insist that insofar as the
Consultant Defendants have pled and rely upon The Tortfeasors and Contributory Negligence Act, C.C.S.M. c. T90 (the "Act"),
they are not entitled to claim under the Act where no material facts have been properly pled in furtherance of that claim.
Indeed, it is the position of the Sheegl Defendants that any claim to an entitlement to contribution and indemnification from the
Sheegl Defendants "is incompatible and completely contradictory to the Consultant Defendants' submission that they have no
knowledge of the allegations advanced against the Sheegl Defendants by the plaintiffs [the City]."
125
I have considered carefully the Sheegl Defendants' arguments. I am, however, not persuaded that the Consultant
Defendants' cross-claim should be struck.
126
In responding to the Sheegl Defendants' motion, the Consultant Defendants are correct to identify that in the end,
the essential reason advanced by the Sheegl Defendants for their motion to strike the cross-claim, is an alleged failure by the
Consultant Defendants to plead material facts contrary to Rule 25.06(1). That argument is not persuasive.
127
Rule 25.06(1), need be read together and coherently with other applicable Rules of the Court. In that regard,
the Consultant Defendants urge upon the Court the consideration of Rule 25.02 which provides that "[p]leadings shall be
divided into paragraphs numbered consecutively, and each allegation shall, so far as is practical, be contained in a separate
paragraph" (emphasis added).
128
As a practical consideration, the Consultant Defendants emphasize that its cross-claim is based on the City's claim. In
that sense, the cross-claim is deemed (on an alternative basis and as applicable in the circumstances) to incorporate the material
facts that are alleged in the statement of claim. In that regard, the Consultant Defendants remind the Court that the statement of
claim is 57 pages long and that it is neither practical nor desirable to cut and paste the entire claim or even substantial portions
of that claim for the purposes of pleading in a manner that the Sheegl Defendants would consider as more clearly setting out
"material facts".
129
I am in agreement with the Consultant Defendants that pleading in a manner that would effectively cut and paste the
statement of claim is unnecessary. The Sheegl Defendants are in possession of the statement of claim and the allegations are
set out in that claim. I have already determined on a previous motion that that statement of claim provides adequate specificity
and particularization for the defendants.
130
Insofar as the Consultant Defendants have pled no knowledge or have denied certain allegations made by the City for
which they claim indemnity from the Sheegl Defendants, such a manner of pleading cannot be determinative of the Sheegl
Defendants' motion. As the Consultant Defendants have argued, a party can make inconsistent allegations, as long as the pleading
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makes it clear that they are pleaded in the alternative. See Rule 25.06(6). That is precisely what the Consultant Defendants in
the circumstances of this case have set out in their paras. 61 and 62 of the cross-claim.
131 Although for the reasons already explained above, I am otherwise unpersuaded of the merits of the Sheegl Defendants'
motion to strike the cross-claim, I will note as well, the potential prejudice that could attach to the Consultant Defendants in the
event that the main action against the Consultant Defendants and the Sheegl Defendants succeeds. Absent some fundamental
deficiency in the cross-claim (not present in this case), the Consultant Defendants have a right to seek apportionment and
indemnification. There is no obvious prejudice to the Sheegl Defendants arising from the Consultant Defendants' cross-claim
whereas there very well may be prejudice if the Consultant Defendants are denied their opportunity to have adjudicated what
they say are their legal rights, as asserted in the cross-claim.
132

For the reasons given, the Sheegl Defendants' motion to strike the cross-claim is dismissed.

Summary of the Determinations of the Motions Decided in this Judgment
133

The defendants' motion to strike the City's statement of claim is dismissed.

134

The defendants' motion for further and better particulars is dismissed.

135

The City's motion to amend its statement of claim is granted.

136

The Sheegl Defendants' motion to sever is granted.

137

The Sheegl Defendants' motion to strike the cross-claim of the Consultant Defendants is dismissed.
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Binnie J.:
1
This appeal requires the Court to reexamine the defence of fair comment which helps hold the balance in the law
of defamation between two fundamental values, namely the respect for individuals and protection of their reputation from
unjustified harm on the one hand, and on the other hand, the freedom of expression and debate that is said to be the "very life
blood of our freedom and free institutions": Price v. Chicoutimi Pulp Co. (1915), 51 S.C.R. 179 (S.C.C.), at p. 194. Under
the present law, if a plaintiff shows the defendant published something harmful to his or her reputation, then both falsity and
damage are presumed, and the onus shifts to the defendants to establish an applicable defence, including the defence of fair
comment. In Cherneskey v. Armadale Publishers Ltd. (1978), [1979] 1 S.C.R. 1067 (S.C.C.), Dickson J., in dissent, identified
the elements of the "fair comment" defence as follows:
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(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognisable as comment;
(d) the comment must satisfy the following objective test: could any man honestly express that opinion on the proved
facts?
(e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that the
defendant was actuated by express malice. [Emphasis in original deleted; pp. 1099-1100.]
(citing Duncan and Neill on Defamation (1978), at p. 62)
Although on that occasion a majority of the Court insisted on framing the honest belief requirement in subjective terms (the
comment must express an opinion honestly held by the speaker), I believe experience has shown that Dickson J.'s "objective"
formulation of the "honest belief test better conforms to the requirements of free expression endorsed as a fundamental value of
our society by s. 2(b) of the Canadian Charter of Rights and Freedoms. Of course, even if the elements of the "fair comment"
defence are established, the plaintiff can still succeed by proving that the defendant was actuated by malice, i.e. for an indirect or
improper motive not connected with the purpose for which the defence exists (Sun Life Assurance Co. of Canada v. Dalrymple,
[1965] S.C.R. 302 (S.C.C.), at p. 309).
2
This is a private law case that is not governed directly by the Charter. Yet it was common ground in the argument before
us that the evolution of the common law is to be informed and guided by Charter values. Particular emphasis was placed on the
importance of ensuring that the law of fair comment is developed in a manner consistent with the values underlying freedom
of expression. However, the worth and dignity of each individual, including reputation, is an important value underlying the
Charter and is to be weighed in the balance with freedom of expression, including freedom of the media. The Court's task is not
to prefer one over the other by ordering a "hierarchy" of rights (Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835
(S.C.C.)), but to attempt a reconciliation. An individual's reputation is not to be treated as regrettable but unavoidable road kill
on the highway of public controversy, but nor should an overly solicitous regard for personal reputation be permitted to "chill"
freewheeling debate on matters of public interest. As it was put by counsel for the intervener Media Coalition, "No one will really
notice if some [media] are silenced; others speaking on safer and more mundane subjects will fill the gap" (factum, at para. 14).
3
The issue of balance is raised here in the context of a "shock jock" radio talk show hosted by the appellant Rafe Mair,
a well-known and sometimes controversial commentator on matters of public interest in British Columbia. The target of his
"editorial" on October 25, 1999 was the respondent Kari Simpson, a widely known social activist. The context was public debate
over the introduction of materials dealing with homosexuality into public schools. Mair and Simpson took opposing sides in
the debate about whether the purpose of this initiative was to teach tolerance of homosexuality or to promote a homosexual
lifestyle. Simpson was a leading public figure in the debate, and the trial judge found that she had a public reputation as a leader
of those opposed to any positive portrayal of a gay lifestyle. The nub of Simpson's complaint is the following portion of the
Rafe Mair editorial broadcast on October 25, 1999:
Before Kari was on my colleague Bill Good's show last Friday I listened to the tape of the parents' meeting the night before
where Kari harangued the crowd. It took me back to my childhood when with my parents we would listen to bigots who
with increasing shrillness would harangue the crowds. For Kari's homosexual one could easily substitute Jew. I could see
Governor Wallace — in my mind's eye I could see Governor Wallace of Alabama standing on the steps of a schoolhouse
shouting to the crowds that no Negroes would get into Alabama schools as long as he was governor. It could have been
blacks last Thursday night just as easily as gays. Now I'm not suggesting that Kari was proposing or supporting any kind
of holocaust or violence but neither really — in the speeches, when you think about it and look back — neither did Hitler
or Governor Wallace or [Orval Faubus] or Ross Barnett. They were simply declaring their hostility to a minority. Let the
mob do as they wished.
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(The full text of the editorial is attached in the Appendix).
4
The courts in British Columbia were divided on the legal outcome. The trial judge dismissed the action on the basis that,
while statements complained of in the editorial (in particular the imputation that Simpson "would condone violence toward
gay people") were defamatory, nevertheless, the defence of fair comment applied and provided a complete defence ((2004), 31
B.C.L.R. (4th) 285, 2004 BCSC 754 (B.C. S.C.), at para. 6). The Court of Appeal reversed ((2006), 55 B.C.L.R. (4th) 30, 2006
BCCA 287 (B.C. C.A.)). In its view, the defence of fair comment was not available because there was no evidentiary foundation
for the imputation that Simpson would condone violence; nor had Mair testified that he had an honest belief that Simpson would
condone violence. In my view, with respect, the Court of Appeal unduly favoured protection of Kari Simpson's reputation in
a rancourous public debate in which she had involved herself as a major protagonist. The factual basis of the editorial was
Simpson's speech. Mair stated in the editorial that he had listened "to the tape of the parents' meeting the night before where
Kari harangued the crowd". Simpson had been making speeches in a similar vein for some time. Whatever view one may take
of Mair's commentary, the factual basis of the controversy was indicated in the editorial and widely known to his listeners. In
the absence of demonstrated malice on his part (which the trial judge concluded was not a dominant motive), his expression of
opinion, however exaggerated, was protected by the law. We live in a free country where people have as much right to express
outrageous and ridiculous opinions as moderate ones. I would therefore allow the appeal.
I. Facts
5 Rafe Mair's radio talk show is carried on station CKNW owned and operated by the appellant WIC Radio Ltd., which accepts
legal responsibility for the broadcast. Mair has a reputation for provoking controversy. With controversy has come a measure of
commercial success. His listeners expect to hear extravagant opinions and, according to his counsel, discount them accordingly.
6 The trial judge found that Kari Simpson was a social activist with "a public reputation as a leader of those opposed to schools
teaching acceptance of a gay lifestyle" (para. 10). Simpson had earlier opposed three books placed in Surrey schools which
portrayed family units with same-sex parents. She helped write and promote a Declaration of Family Rights which asserted that
children should not be exposed to any teaching which "portrays the lifestyle of gays ... as one which is normal, acceptable or
must be tolerated" (A.R., at p. 387). The document included a form to be sent by parents to their children's schools as follows:
...
NOTICE IS HEREBY GIVEN:
... that [child's name, date of birth] ... must not by any teacher or, through any teacher, any other persons or resource
materials, or the learning environment, be exposed to and/or involved in any activity or program which:
1. Discusses or portrays the lifestyle of gays, lesbians, bisexual and/or transgendered individuals as one which is
normal, acceptable or must be tolerated; ...
(Declaration of Family Rights (A.R., at p. 387)
It seems that Kari Simpson relished her role as a public figure. At one point Simpson faxed Mair a cover article about herself
in British Columbia Report magazine entitled "The Most Dangerous Woman in B.C." (November 24, 1997).
7
The trial judge found that Kari Simpson's reputation was earned as a result of her "very public actions and words" (para.
10). Further, "[h]er reputation was fairly characterized by Mair at trial as the person who was associated by the media with
the anti-gay side" (para. 11). This characterization is supported by various of Kari Simpson's speeches put in evidence at the
trial, including the following extracts.
There is another group within the homosexual community though who is very much politically driven. These people want
your children.... [W]hen homosexuality takes on all the aspects of a political movement it too becomes a war.... And the
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spoils turn out to be our children. An exaggeration? Well, what are we to think when militant homosexuals seek to lower
the age of consensual sexual intercourse between homosexual men and young boys to the age of 14.
(Speech at Fort St. John (April 3, 1997), at p. 17; A.R., at p. 510)
The theme of confrontation recurs in many of Simpson's speeches made exhibits at trial:
I talk about that because this is a war. It's not going to go away that easy. And usually the first casualty of war is truth, the
second casualty is our children. How many here will put their hands up today and say, "I will not let the second casualty
be my children."
.....
It is a war. Quite often people when they first go out they say, "Oh, Kari, somebody said something mean to me," and I go
"uh, uh." I said, "War, you shoot, they shoot." Your aim is better. It's really not complicated.
(Speech at Prince George (May 1997), at pp. 17 and 66; A.R., at pp. 595 and 644)
Kari Simpson expressed the view that "tolerance" was driven by "political correctness":
Is homosexuality normal? No. Does that mean that people shouldn't indulge in it? Quite frankly, that's their right.... But
it's not normal. It's a little bit like saying smoking is healthy, you know.
Is homosexuality acceptable? In my household, no, absolutely not. It's destructive.
.....
The one that really got people was when we knew and we deliberately put [into the Declaration of Family Rights] "must
be tolerated", because, you see, we're conditioned in this politically correct insanity to believe that we have to tolerate
everything, that we're not permitted to discriminate. Well, I think that those words need to be rehabilitated just a little bit.
.....
Is it up to the state to dictate to me or my children what we must tolerate? I don't think so. Quite frankly, I'm tired of it.
So I really encourage you please, we need your help. War is not cheap, people, and we're in a war. We're in a war for the
identity of this nation, for the identity of our children, for their future.
(Speech at Salmon Arm (May 18, 1999), at pp. 41-43 and 72; A.R., at pp. 691-93)
8
The trial judge also emphasized that Simpson championed her views through democratic means, not violence. She
encouraged sympathetic members of her audience to exercise influence through pressure on politicians at all levels. She urged
her listeners "to vote, to write, and to speak out about their values and views" (para. 15). "As people as voters and tax payers
you have enormous power. Do not underestimate the value of a phone call" (A.R. at p. 535). "Our mandate [Citizen Research
Institute] is to ensure that the electorate is informed and participating in an informed way in the politics of the province" (A.R.,
at p. 652). Typical of her speeches is the following exhortation:
Your phone can do marvelous things back east where they need to be woken up. They think they're so politically savvy
back there, but they really haven't got the sport down pat yet. Yes, out here in British Columbia it is a sport. That's why
they want to take our guns away. We know how to shoot.
(Speech at Prince George (May 1997), at pp. 68-69; A.R., at pp. 646-47)
9
Simpson claimed that certain words in the October 25 broadcast were defamatory in their ordinary and natural meaning.
Simpson alleged, as well, that the following defamatory innuendos were conveyed by words in the broadcast: a) that she had
advocated or was in favour of parents taking their children out of school because the children's teacher was gay; b) that she
advocated keeping gay people out of Surrey's public schools; c) that she was hostile toward gay people to the point that she
would condone violence toward gay people; d) that she preaches hatred against gay people; e) that she rants against gay people
in a way that would influence someone to take the law into his own hands and do them harm; f) that she would employ tactics
4

against gay people similar to those used by Hitler and other bigots, such as former State Governor George Wallace, Governor
Ross Barnett and Governor Orval Faubus; and g) that she is a dangerous bigot apt to cause harm to gay people. At trial, Mair
testified that no such imputations of violence were intended by him nor in fact made. He said:
I didn't say that Kari is — is a violent person or would want violence to happen. I don't think that — I think that would
be the furthest thing from her mind. I think she's, in her own mind, at least, a gentle person. I'm not talking really about
what Kari is. I'm talking about what the consequences of thinking that you're doing the right thing this way under these
circumstances may well be." (A.R., at p. 340)
I. Judicial History
A. Supreme Court of British Columbia (Koenigsberg J.) ((2004), 31 B.C.L.R. (4th) 285, 2004 BCSC 754 (B.C. S.C.)
10
The trial judge noted Mair's comparisons of Simpson in her public persona to Hitler, Wallace, Faubus, Barnett, the
KKK and skinheads. The meaning to be ascribed to these comparisons is that Simpson "would condone violence" (para. 6);
this imputation was found to be defamatory. Further, the following words, having regard to the comparisons, were also found
to be defamatory:
Kari Simpson is, thank God, permitted in our free society to say what she wishes. But the other side of the free speech
coin is a public decent enough to know a mean-spirited, power mad, rabble rousing and yes, dangerous bigot, when they
see one. [para. 31]
11
As to the defence of fair comment, the trial judge found that the facts stated in the editorial were true (para. 44). Kari
Simpson had spoken on Bill Good's show, and at a rally the night before. On both occasions she was "on message". Other facts
of the controversy were well known at the time though unstated in the editorial (e.g. that Simpson was an active promoter of
the Declaration of Family Rights (para. 52)). The trial judge concluded:
[T]he defence has established that every element of the factual foundation was either stated or publicly known; that Mair
was aware of them all; and that they were all substantially true in the sense that they were true in so far as they go to the
pith and substance of the opinion Mair expressed. [para. 61]
12
The trial judge found that the editorial was directed to a matter of public interest. The issues underlying the broadcast
such as tolerance, discrimination, and the place for discussion of homosexuality in public schools, were matters of widespread
controversy. The trial judge found (at paras. 64-66) that there was no basis upon which to challenge that Mair honestly believed
what he said. There was some evidence of intrinsic malice:
There is no question, in my view, that the language, tone of voice and characterizations utilized by Mair in both the editorial
in issue and earlier editorials were a display of both personal animosity toward the plaintiff and contempt for her character
and her ideas, as well as a desire to harm her reputation. [para. 70]
The trial judge also felt that Mair's editorial was a "display of both personal animosity toward the plaintiff ... as well as a desire
to harm her reputation" (para. 70). Nevertheless, she concluded that malice was not the dominant motive for the offending
editorial and so did not defeat the defence of fair comment. Accordingly, Simpson's action was dismissed.
B. British Columbia Court of Appeal (Southin, Prowse and Thackray JJ.A.) (Simpson v. Mair (2006), 55 B.C.L.R. (4th)
30, 2006 BCCA 287 (B.C. C.A.))
13
The trial judgment was reversed. In the view of Southin J.A., speaking for herself and Thackray J.A., the trial judge
had "failed to apply the test of honest belief in the defamatory imputation" (para. 34). The question, she said, was whether to
succeed in the defence of fair comment, the defendant must honestly believe in the imputation (i.e. the innuendo that Simpson
"would condone violence toward gay people", found by the trier of fact) or "need he only have an honest belief in what he
himself subjectively intended by the words which he used?" (para. 37). Subjectively, Mair had intended to convey simply that
Simpson is an intolerant bigot. If that was all he had said, he would be entitled to succeed because the facts indicate that this was
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his honest belief. However, Southin J.A. pointed out, the trial judge concluded, in para. 30 of her reasons, that the objectively
reasonable meaning of Mair's words was that "the plaintiff would condone violence". She held this was an imputation of fact,
not comment, and that there was "no evidentiary foundation for a finding that the appellant would condone violence" (para. 43).
Prowse J.A. delivered brief concurring reasons. The case was therefore sent back to the trial judge for an assessment of damages.
III. Analysis
14
In the almost 30 years since Cherneskey, courts across the common law world have re-examined the balance between
freedom of expression and the protection of private reputation.
15
The function of the tort of defamation is to vindicate reputation, but many courts have concluded that the traditional
elements of that tort may require modification to provide broader accommodation to the value of freedom of expression. There
is concern that matters of public interest go unreported because publishers fear the ballooning cost and disruption of defending
a defamation action. Investigative reports get "spiked", the Media Coalition contends, because, while true, they are based on
facts that are difficult to establish according to rules of evidence. When controversies erupt, statements of claim often follow as
night follows day, not only in serious claims (as here) but in actions launched simply for the purpose of intimidation. Of course
"chilling" false and defamatory speech is not a bad thing in itself, but chilling debate on matters of legitimate public interest
raises issues of inappropriate censorship and self-censorship. Public controversy can be a rough trade, and the law needs to
accommodate its requirements.
16
Canadian courts have frequently pointed to the need to develop the common law in accordance with Charter values,
including the law of defamation:
Historically, the common law evolved as a result of the courts making those incremental changes which were necessary
in order to make the law comply with current societal values. The Charter represents a restatement of the fundamental
values which guide and shape our democratic society and our legal system. It follows that it is appropriate for the courts
to make such incremental revisions to the common law as may be necessary to have it comply with the values enunciated
in the Charter.
(Hill v. Church of Scientology of Toronto, [1995] 2 S.C.R. 1130 (S.C.C.), per Cory J., at para. 92)
See also, Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, [1986] 2 S.C.R. 573 (S.C.C.), at p. 603. Traditionally, the freedom of
expression enjoyed by the media has been considered no greater than that of other members of the Canadian community (Doyle
v. Sparrow (1979), 27 O.R. (2d) 206 (Ont. C.A.), per MacKinnon A.C.J.O., at p. 208, leave to appeal refused, [1980] 1 S.C.R.
xii (S.C.C.)). Nevertheless, it is worth noting that, s. 2(b) of the Charter specifically refers to "freedom of the press and other
media of communication", presumably to underline their importance in our public life.
A. Imputations of Fact Versus Comment
17
The appellants claim that while the trial judge properly treated the imputation that Simpson would condone violence as
a comment, the Court of Appeal mischaracterized it as a statement of fact, to which, of course, different defences apply. The
reasons of the Court of Appeal are not altogether clear on this point. Southin J.A., after quoting at length from various court
decisions, concluded without further discussion:
Applying these authorities, I come to the conclusion that the learned judge's conclusion, both as judge and jury, as to the
defamatory meaning of these words, excludes any further consideration of fair comment because there is no evidentiary
foundation for a finding that the appellant would condone violence. [Emphasis added; para. 43.]
Courts do not ordinarily refer to a comment as "a finding", and Southin J.A.'s characterization persuades the appellants that the
Court of Appeal wrongly reversed the trial judgment
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on the basis that the statement in question required factual proof and therefore could not be defended as fair comment.
They did so without any deference or indication of a palpable or overriding error by the trial judge in her finding that the
words were comment. [Factum; para. 80]
(1) Imputations of Fact
18 The appellants argue that even if the Court of Appeal decided the appeal on the basis that the imputation "would condone
violence" is a fact requiring a demonstration of truth, and even if the court was correct to do so, they are, nevertheless, entitled
to succeed on the basis of a "responsible journalism" defence, based on developments in other common law jurisdictions. The
appellants cite cases in Australia, New Zealand and the United Kingdom on this point.
19
I do not propose to deal with this argument at length because, in my view, this is a case of comment, not imputation of
fact. However, having regard to the full argument placed before us, I will briefly take note of the contending positions, which
will have to await resolution for another appeal.
20
In Reynolds v. Times Newspapers Ltd., [1999] 4 All E.R. 609 (U.K. H.L.), the House of Lords decided that the common
law doctrine of qualified privilege has enough "elasticity" (p. 625) to accommodate freedom of the media in a manner consistent
with the freedom of expression guaranteed by Article 10 of the European Convention on Human Rights. "[T]here are occasions
when the public interest requires that publication to the world at large should be privileged" (p. 617), depending on such matters
as the seriousness of the allegation, the nature of the information published, the extent to which the subject matter is a matter
of public concern, the source of the information and the steps taken to verify its truth (p. 626). Where it applies, the "public
interest defence of responsible journalism" protects the journalist even where he or she got material facts wrong. Later English
authority has noted that the effect of the Reynolds test is to shift the qualified privilege from the "occasion" to the specific
publication; Loutchansky v. Times Newspapers Ltd. (Nos. 2-5), (2001), [2002] 2 W.L.R. 640 (Eng. C.A.). See also: Bonnick v.
Morris (2002), [2003] 1 A.C. 300 (Jamaica P.C.); Jameel v. Wall Street Journal Europe SPRL (No.3), [2006] 4 All E.R. 1279
(Eng. H.L.); Cusson v. Quan (2007), 286 D.L.R. (4th) 196, 2007 ONCA 771 (Ont. C.A.) (leave to appeal granted by SCC April
3, 2008 [2008 CarswellOnt 1862 (S.C.C.)]; hearing pending).
21
Reliance was also placed by the appellants on the decisions of the High Court of Australia which has accepted a more
narrow "government and political matters" defence. In Lange v. Australian Broadcasting Corp. (1997), 145 A.L.R. 96 (Australia
H.C.), at p. 117, it was held that "the reputations of those defamed by widespread publications will be adequately protected by
requiring the publisher to prove reasonableness of conduct... [or] if the person defamed proves that the publication was actuated
by common law malice".
22 As in England, the Australian adaptation of qualified privilege would put the onus on the media to prove reasonableness
of conduct rather than on the plaintiff to prove lack of due diligence or negligence. Moreover, it is argued that this approach
would effectively sideline the issue of malice because a finding that the media acted reasonably would potentially foreclose a
concurrent finding of malice in respect of the same publication.
23
Recent New Zealand authority approaches qualified privilege from a different perspective. In Lange v. Atkinson, [2000]
NZCA 95 (New Zealand P.C.), the New Zealand Court of Appeal disagreed with both the House of Lords in Reynolds and
the Australian High Court in Lange , that a "responsible journalism" or "reasonableness" requirement should be imposed as a
condition precedent to an occasion being classified as one of "qualified privilege":
We are not persuaded that in the New Zealand situation matters such as the steps taken to verify the information, the
seeking of comment from the person defamed, and the status or source of the information, should fall within the ambit of
the inquiry into whether the occasion is [para. 38]
A more appropriate control mechanism, in the New Zealand view, is to seek flexibility in the definition of malice, the proof of
which lies on the plaintiff. Thus the privilege would be defeated if the plaintiff could show either that the publisher "knew he
was not telling the truth, or was reckless in that regard" (para. 51), citing Botiuk v. Toronto Free Press Publications Ltd., [1995]
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3 S.C.R. 3 (S.C.C.), at para. 79. In effect, the New Zealand doctrine rests on a public interest doctrine of proof of irresponsible
journalism.
24
While the legal position in both Australia and New Zealand was influenced by statutory provisions that have no direct
counterpart in Canada, the Canadian law of qualified privilege will necessarily evolve in ways that are consistent with Charter
values. At issue will be both the scope of the qualified privilege (Reynolds is broader) and whether the burden of proof of
responsible journalism should lie on the defendant (Reynolds) or irresponsible journalism on the plaintiff (Lange v. Atkinson).
25
Despite the variations of the "responsible journalism" defence urged in argument, the fact is that Mair does not claim to
have acted reasonably in relation to the publication of facts subsequently shown to be false. He says he editorialized on facts
that were shown to be true. Commentators are allowed broad latitude under the existing law of fair comment. Despite some
ambiguity about the basis of the majority decision of the B.C. Court of Appeal, as more fully discussed below, fair comment
is the essence of his defence.
B. Distinguishing Fact From Comment
26
The pleaded innuendo that Simpson was so "hostile toward gay people to the point that she would condone violence
toward gay people" (Trial reasons, at para. 19, emphasis added; emphasis in original deleted), is framed as an inference ("would
condone violence") from a factual premise, (i.e. was so "hostile toward gay people"). In Ross v. N.B.T.A. (2001), 201 D.L.R.
(4th) 75, 2001 NBCA 62 (N.B. C.A.), at para. 56, the New Brunswick Court of Appeal correctly took the view that "comment"
includes a "deduction, inference, conclusion, criticism, judgment, remark or observation which is generally incapable of proof."
Brown's Law of Defamation in Canada (2nd ed. (loose-leaf)) cites ample authority for the proposition that words that may
appear to be statements of fact may, in pith and substance, be properly construed as comment. This is particularly so in an
editorial context where loose, figurative or hyperbolic language is used (Brown, vol. 4, at p. 27-317) in the context of political
debate, commentary, media campaigns and public discourse. See also, R. D. McConchie and D. A. Potts, Canadian Libel and
Slander Actions (2004), at p. 340.
27
The respondent on this appeal did not challenge the view that Mair's imputation that Simpson "would condone violence
toward gay people" was a comment not an imputation of fact (factum, at para. 40). I agree that the "sting" of the libel was a
comment and it would have been understood as such by Mair's listeners. "What is comment and what is fact must be determined
from the perspective of the reasonable viewer or reader'", Ross, per Daigle C.J. N.B., at para. 62. Mair was a radio personality
with opinions on everything, not a reporter of the facts. The applicable defence was fair comment. On that point, I agree with
the trial judge.
C. The Test for Fair Comment
28
For ease of reference, I repeat and endorse the formulation of the test for the fair comment defence set out by Justice
Dickson, dissenting, in Cherneskey as follows:
(a) the comment must be on a matter of public interest;
(b) the comment must be based on fact;
(c) the comment, though it can include inferences of fact, must be recognisable as comment;
(d) the comment must satisfy the following objective test: could any [person] honestly express that opinion on the
proved facts?
(e) even though the comment satisfies the objective test the defence can be defeated if the plaintiff proves that
the defendant was [subjectively] actuated by express malice. [Emphasis added; emphasis in original deleted; pp.
1099-1100.]
(citing Duncan and Neill on Defamation (1978), at p. 62)
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I note, parenthetically, that Duncan and Neill subsequently reformulated proposition (d) to say: "Could any fair-minded man
honestly express that opinion on the proved facts?"; Duncan and Neill on Defamation (2nd ed. 1983), at p. 63 (emphasis added).
In my respectful view, the addition of a qualitative standard such as "fair minded" should be resisted. "Fair-mindedness" often
lies in the eye of the beholder. Political partisans are constantly astonished at the sheer "unfairness" of criticisms made by their
opponents. Trenchant criticism which otherwise meets the "honest belief criterion ought not to be actionable because, in the
opinion of a court, it crosses some ill-defined line of "fair-mindedness". The trier of fact is not required to assess whether the
comment is a reasonable and proportional response to the stated or understood facts.
D. The Comment Must be Based on Fact and Related to a Matter of Public Interest
29 The Canadian Civil Liberties Association ("CCLA") argues that to bring the common law of defamation into compliance
with the Charter requires "a presumption in favour of expressive activity", so that a plaintiff ought to bear the initial onus of
establishing that the defendant's defamatory comment (i) is not a comment at all but a fact which must be proven or otherwise
justified, or (ii) is not a comment on a question of public interest.
30
I do not think a shift of onus on these points is required. In the first place, the Charter is about "expressive activity"
but it also protects the dignity and worth of individuals, whose reputation may be their most valued asset. Plaintiffs must prove
defamation to get their case on its feet. At that point, it is the media that seeks to excuse defamatory remarks on the basis that
they are "comment" on a "matter of public interest". Ordinary principles of litigation put the burden of proof on the party making
the assertion (Ontario Equitable Life & Accident Insurance Co. v. Baker, [1926] S.C.R. 297 (S.C.C.)). In any event, the onus
on these two issues is relatively easy to discharge. The public interest is a broad concept. The cases establish that the notion
of "comment" is generously interpreted. Putting the onus on the defendant in these respects is not too high a price to pay for a
defamer to avoid legal liability for an allegation already found to have wronged the plaintiff's reputation.
E. Existence of a Factual Foundation
31
It is true that "[t]he comment must explicitly or implicitly indicate, at least in general terms, what are the facts on which
the comment is being made"; Brown, vol. 2, p. 15-36, and Gatley on Libel and Slander (10th ed. 2004), at para 12.12. What is
important is that the facts be sufficiently stated or otherwise be known to the listeners that listeners are able to make up their
own minds on the merits of Mair's editorial comment. If the factual foundation is unstated or unknown, or turns out to be false,
the fair comment defence is not available: Chicoutimi Pulp, at p. 194.
32
On this point, as mentioned, Southin J.A. concluded that there could be no "consideration of fair comment because
there is no evidentiary foundation for a finding that the appellant would condone violence" (para. 43). Perhaps Southin J.A.
meant that Mair's comment was too remote from the facts to which his listeners understood the comment related, or perhaps she
concluded that Mair's factual premise that Kari Simpson was so deeply hostile to the gay community's initiative was unproven.
Southin J.A. did not elaborate.
33 In Vander Zalm v. Times Publishers (1979), 96 D.L.R. (3d) 172 (B.C. S.C.), the trial court gave judgment for the plaintiff,
but the Court of Appeal, in reversing ((1980), 109 D.L.R. (3d) 531 (B.C. C.A.), at p. 536), observed that the trial judge held
that the defence failed because the facts pleaded as the basis for the alleged comment "could not ... fairly lead to the imputation
arising from the cartoon" (emphasis added). The Court of Appeal held that on making this finding the judge applied the wrong
test; the proper test being whether the comment made by the cartoon met the test of fair comment, which the evidence indicated
that it did. The trial judge spoke of facts "fairly" giving rise to the comment, thereby introducing an unwelcome requirement of
reasonableness and proportionality. Southin J.A. in the present case more prudently spoke of "no evidentiary foundation" (para.
43; emphasis added).
34
I agree with Southin J.A. that a properly disclosed or sufficiently indicated (or so notorious as to be already understood
by the audience) factual foundation is an important objective limit to the fair comment defence, but the general facts giving
rise to the dispute between Mair and Simpson were well known to Mair's listening audience, and were referred to in part in
the editorial itself. Simpson's involvement in the Declaration of Family Values was familiar to Mair's audience. Her repeated
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invitations to her followers to pick up the phone and call talk shows and politicians assured her views a measure of notoriety
(Barltrop v. Canadian Broadcasting Corp. (1978), 25 N.S.R. (2d) 637 (N.S. C.A.). The respondent has offered no persuasive
reason to justify the Court of Appeal's interference with the trial judge's conclusion that
the defence has established that every element of the factual foundation was either stated or publicly known; that Mair was
aware of them all; and that they were all substantially true in the sense that they were true in so far as they go to the pith
and substance of the opinion Mair expressed. [para. 61]
This provides a sufficient launching pad for the defence of fair comment.
F. The Honest Belief Requirement
35
The respondent Simpson relies on this Court's judgment in Cherneskey, for the proposition, as stated by Ritchie J., at
p. 1081, that
it is an essential ingredient to the defence of fair comment that it must be the honest expression of the writer's opinion ...
Simpson's argument on this point therefore runs as follows. Although the trial judge found Mair had an honest belief in the
comment Mair subjectively thought he was making (that Simpson is a bigot), there was no evidence that he honestly believed
the innuendo imputed to his words by the trial judge (that Simpson "would condone violence toward gay people"). On this
view, if Mair had simply sworn that he honestly believed that Simpson condoned violence (leaving aside the debate about the
ambiguity of the word "condoned"), he would have had a good defence. However, Mair undermined his own legal position (so
goes the argument) by persisting at trial in talking about Simpson's alleged bigotry and intolerance with the result that he was
never asked in chief or cross-examination about his honest belief in the pleaded innuendo that Simpson condoned violence. He
stuck to his belief that "Kari Simpson is not a violent person." It seems to me that defamation proceedings will have reached
a troubling level of technicality if the protection afforded by the defence of fair comment to freedom of expression ("the very
lifeblood of our freedom") is made to depend on whether or not the speaker is prepared to swear to an honest belief in something
he does not believe he ever said.
(1) Is There Still a Role for Honest Belief?
36
Concern about the obvious anomalies in such a requirement has prompted the intervener CCLA to urge that "the honest
belief requirement be eliminated" altogether (factum, at para. 7), despite the description in Cherneskey, at p. 1082, of honesty
of belief as the "cardinal test" of the defence of fair comment (Ritchie J. quoting Lord Denning in Slim v. Daily Telegraph Ltd.,
[1968] 1 All E.R. 497 (Eng. C.A.), at p. 503). I do not think abolition of the requirement of honest belief, however formulated,
would be "incremental". In R. v. Salituro, [1991] 3 S.C.R. 654 (S.C.C.), the Court said, at p. 670:
The judiciary should confine itself to those incremental changes which are necessary to keep the common law in step with
the dynamic and evolving fabric of our society.
Nor does the desire to evolve the common law to reflect Charter values require such a fundamental shift, in my opinion.
37
The common law judges long ago decided that the gravamen of the defence of fair comment would not be the
reasonableness or proportionality of the comment in relation to the facts (which would, of course, create stronger protection for
the person defamed, but would depend in its application on the mental yardstick employed by a particular court) but whether
the comment reflected honest belief. The intervener Media Coalition would substitute for honest belief the requirement that
the relationship of the comment to the facts merely "be one of relevancy" (transcript, at p. 54). However, there is a world of
difference between an attack made without honest belief and an attack whose relevance to the underlying facts may be disputed.
By way of illustration, reference may be made to a famous exchange in the 1954 U.S. Senate Army-McCarthy Hearings when
Joseph Welch, counsel to the U.S. army, denounced the scandal mongering Senator for a smear of one of Welch's associates:
"... Let us not assassinate this lad further, Senator. You have done enough. Have you no sense of decency, sir, at long last?
Have you left no sense of decency?" Welch then rose and walked from the room, which exploded in applause.
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(G. R. Stone, "Free Speech in the Age of McCarthy: A Cautionary Tale" (2005), 93 Cal. L. Rev. 1387, at p. 1402)
The effect of Welch's dramatic departure would have been very different had he exited with the cry: "Have you left no sense
of relevance?"
38
The relevancy of the comment to the facts has long been part (but only part) of the fair comment test as is shown in
paragraph (b) in Dickson J.'s list: see also McQuire v. Western Morning News Co., [1903] 2 K.B. 100 (Eng. K.B.), at p. 113. As
Gaynor J. put it in Howarth v. Barlow, 99 N.Y.S. 457 (U.S. N.Y.A.D. 1906), at p. 459:
That such opinions or inferences are far fetched, high strung, or severely moral, or contrary to other opinions or inferences
that seem more reasonable, does not matter so long as there be a basis for them in the acts or words of the person who
is the subject of such criticism.
39 Of course it is true that the comment must have "a basis" in the facts, but a requirement that the comment be "supported by
the facts", read strictly, might be thought to set the bar so high as to create the potential for judicial censorship of public opinion.
Even the assessment of "relevance" has in the past misled courts into asking whether the facts "warranted" the comment, or
whether the comment "fairly" arose out of the facts (Vander Zalm), or other such judgmental evaluations. Insistence on a court's
view of reasonableness and proportionality was thought to represent too great a curb on free expression, but it was not too much
to ask a defamer to profess an honest belief in his or her defamatory comment. If the speaker, however misguided, spoke with
integrity, the law would give effect to freedom of expression on matters of public interest.
40 "Honest belief, of course, requires the existence of a nexus or relationship between the comment and the underlying facts.
Dickson J. himself stated the test in Cherneskey as "could any man honestly express that opinion on the proved facts" (p. 1100;
emphasis added). His various characterizations of "any man" show the intended broadness of the test, i.e. "however prejudiced
he may be, however exaggerated or obstinate his views" (at p. 1103, citing Merivale v. Carson (1887), 20 Q.B.D. 275 (Eng.
C.A.), at p. 281). Dickson J. also agreed with the comment in an earlier case that the operative concept was "honest" rather than
'fair' lest some suggestion of reasonableness instead of honesty should be read in" (p. 1104).
41
There is a further practical objection to the proposal of the CCLA and the Media Coalition to eliminate altogether the
honest belief requirement. By way of explanation to a jury of what is meant by the test of whether the comment is based on
relevant or true facts, the court would have to warn the jury not to embark on a reasonableness inquiry. An effective way of
explaining to the jury how the necessary connection between the comment and the facts is to be established would be to tell
them to ask themselves the question: could any person honestly express that opinion on the proved facts? We would therefore
be back at the point of departure.
(2) The Cherneskev Case
42 Curiously, Cherneskey also involved a strange debate over the role and function of "honest belief. In that case, a couple of
law students had written a provocative letter to the editor of the Saskatoon Star-Phoenix which was found to have libelled a city
alderman as a racist. The newspaper published the letter but its publisher testified at trial that he did not agree with its contents.
The letter writers were not called to testify. In the absence of any evidence from anybody associated with its publication that the
letter represented his, her or its "honest belief, it was held in this Court by a 6-3 majority that the defence of fair comment was
not available because the newspaper offered no proof that the defamatory opinions were "honestly held" by the actual writers.
Dickson J., dissenting, pointed out with justice that
Newspapers will not be able to provide a forum for dissemination of ideas if they are limited to publishing opinions with
which they agree.... The integrity of a newspaper rests not on the publication of letters with which it is in agreement, but
rather on the publication of letters expressing ideas to which it is violently opposed. [p. 1097]
43
The Dickson J. test may be thought to marginalize the "honest belief requirement, as it is possible to imagine most silly
or ridiculous opinions finding a home somewhere in the minds of silly or ridiculous people. However, his dissent was really
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driven by an appreciation that the originator and the publisher of a defamatory comment play different roles. Nobody expects
the newspaper publisher personally to have an honest belief in all of the contradictory opinions expressed on a "letters to the
editor" page, much of it inspired by disagreement with something the newspaper itself has said in an editorial. Dickson J. was
responding to the need to protect free expression on matters of public interest in a democratic society.
44
Nevertheless, it remains true that an effective way to establish that somebody could "honestly express that opinion on
the proved facts" is to call the defamer (if available) to establish that he or she did indeed express an honest belief. As the
philosopher Bertrand Russell once observed with suitable gravity, the existence of a thing is absolute proof of its possibility.
45
Other complexities of the "honest belief requirement emerge in the present appeal. Mair's editorial about Kari Simpson
clearly defamed her. Attributing to Simpson bigotry of a type associated with Hitler and a couple of notoriously racist Governors
in the Southern United States at the height of the desegregation crisis would, I think, tend to lower her in the opinion of rightthinking people (some might call it a "smear"), and the appellants were right to concede the point in this Court. That being the
case, it was entirely proper to have Mair go into the witness box to affirm his honest belief in what he had said about her. Yet
that was not the end of the issue.
46
The trial judge found a difference between what Mair subjectively intended to say (Simpson is a bigot) and objectively
what he is taken to have said (Simpson would condone violence). The gap between the intended meaning and what the court
determined to be the effect Mair's words conveyed to reasonable members of the audience has important implications. On the
test of subjective honest belief applied by the Court of Appeal, Mair would be robbed of his defence, even though on the public
record someone could honestly express the view imputed to him that Simpson "would condone violence toward gay people",
and thus the objective honest belief test would be met.
47
It may be noted that such circumstances are not uncommon. In much modern media, personalities such as Rafe Mair
are as much entertainers as journalists. The media regularly match up assailants who attack each other on a set topic. The
audience understands that the combatants, like lawyers or a devil's advocate, are arguing a brief. What is important in such a
debate on matters of public interest is that all sides of an issue are forcefully presented, although the limitation that the opinions
must be ones that could be "honestly expressed] ... on the proved facts" provides some boundary to the extent to which private
reputations can be trashed in public discourse.
48
Of course the law must accommodate commentators such as the satirist or the cartoonist who seizes on a point of view,
which may be quite peripheral to the public debate, and blows it into an outlandish caricature for public edification or merriment.
Their function is not so much to advance public debate as it is to exercise a democratic right to poke fun at those who huff
and puff in the public arena. This is well understood by the public to be their function. The key point is that the nature of the
forum or the mode of expression is such that the audience can reasonably be expected to understand that, on the basis of the
facts as stated or sufficiently indicated to them, or so generally notorious as to be understood by them, the comment is made
tongue-in-cheek so as to lead them to discount its "sting" accordingly. In Cherneskey, Dickson J. emphasized that "the objective
limits of fairness [i.e., fair comment] are very wide" (p. 1109). The accuracy of this observation is born out in Vander Zalm
where the defendant, a political cartoonist, had drawn a cartoon of the plaintiff, a Cabinet Minister then holding the office of
Minister of Human Resources in British Columbia, which appeared on the editorial page of the Victoria Times. The cartoon,
which was uncaptioned, depicted the plaintiff William Vander Zalm with an evil grin on his face, seated at a table, and engaged
in plucking the wings from a fly. Other flies, without wings, were shown moving around on the table. On the plaintiff's lapel
were inscribed the words "HUMAN RESOURCES". The Court of Appeal found that both the cartoonist and the Victoria Times
publisher had satisfied the "honest belief test.
(3) The Test is Whether Anyone Could Honestly Have Expressed the Defamatory Comment on the Proven Facts
49
The test represents a balance between free expression on matters of public interest and the appropriate protection of
reputation against damage that exceeds what is required to fulfill free expression requirements. The objective test is now widely
used in common law jurisdictions as the "honest belief component of fair comment, including the United Kingdom: Telnikoff
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v. Matusevitch, [1991] 3 W.L.R. 952 (Eng. H.L.), quoting with approval Dickson J.'s dissent, at p. 959. In Australia, the High
Court recently affirmed a similar approach; see the observation of Gleeson C.J.:
The protection from actionability which the common law gives to fair and honest comment on matters of public interest
is an important aspect of freedom of speech. In this context, "fair" does not mean objectively reasonable. The defence
protects obstinate, or foolish, or offensive statements of opinion, or inference, or judgment, provided certain conditions
are satisfied. The word "fair" refers to limits to what any honest person, however opinionated or prejudiced, would express
upon the basis of the relevant facts.
(Channel Seven Adelaide Pty Ltd. v. Manock, (2007) 241 A.L.R. 468, [2007] H.C.A. 60 (Australia H.C.), at para. 3
(emphasis added))
In New Zealand, the objective test at common law has now been replaced by a more subjective test in the Defamation Act 1992,
s. 10. See generally B. Marten, "A Fairly Genuine Comment on Honest Opinion in New Zealand" (2005) 36 V. U. W.L.R. 127;
Mitchell v. Sprott [[2001] NZCA 343 (New Zealand C.A.)], [2002] 1 N.Z.L.R. 766.
50
Admittedly, the "objective" test is not a high threshold for the defendants to meet, but nor is it in the public interest to
deny the defence to a piece of devil's advocacy that the writer may have doubts about (but is quite capable of honest belief)
which contributes to the debate on a matter of public interest.
51
Of course, even the latitude allowed by the "objective" honest belief test may be exceeded. "Comment must be relevant
to the facts to which it is addressed. It cannot be used as a cloak for mere invective"; Reynolds, at p. 615.
(4) "Malice" Does Not Provide an Adequate Substitute for the Honest Belief Component of the Fair Comment Defence
52

As usual, the debate is about onus:
It is difficult to know whether malice is an element to be considered independently of the issue of fairness, and thus a
matter which the plaintiff must prove to defeat the defence of fair comment, or to be treated as part of the issue of fairness,
which the defendant must prove in order to establish that element of the defence. ... [I]f the issue is treated as one which
goes to the question of fairness, the defendant has the burden of showing it was fair. This latter position appears to have
gained some acceptance in Ontario.
(Brown at p. 15-101)

At this point in the analysis, the comment will have been found to be defamatory and the defendant is scrambling for a defence.
Interveners supporting the media suggested that "honest belief, however formulated, should be pushed into the analysis of
malice, where the plaintiff bears the onus of proof. Such an approach would disproportionately favour the media, in my view.
Proof of malice on the part of the media is generally very difficult. The media are well-resourced, secretive about their inner
workings and highly protective of their confidential sources. At the same time, as many in the U.S. media have come to learn
since New York Times Co. v. Sullivan, 376 U.S. 254 (U.S. Ala. 1964), putting the judicial spotlight on journalistic operations in a
malice enquiry (that is now the fulcrum of a libel case against a public figure) may not be in anyone's interest. I would therefore
affirm the present allocation of proof whereby the defendant must prove the elements of the fair comment defence (including
the objective honest belief requirement) before the onus switches back to the plaintiff to defeat the defence by establishing, if
it can, malice on the part of the defendant(s).
53
Some commentators have suggested that proof of honest belief negates the possibility of a finding of malice. This is not
necessarily true. If a defendant relies on objective honest belief the defence can still be defeated by proof that subjective malice
was the dominant motive of the particular comment.
G. Applying the Law of Fair Comment to the Facts of This Case
54

In a lengthy and careful judgment, the trial judge dealt with the issues in an appropriate sequence:
13

(1) What is the Defamatory Meaning of the Words Complained of, in Their Full Context?
55
At common law, the judge is to make a legal determination "whether there is a case or an issue to go to the jury" by
deciding if the words are "capable of being a statement of a fact or facts". It is then "for the jury to decide what is fact and what
is comment" (Court of Appeal reasons, at para. 42, citing Jones v. Skeleton, [1963] 1 W.L.R. 1362 (New South Wales P.C.), at
pp. 1379-80). As pointed out by the intervener, British Columbia Civil Liberties Association, "the judge's role in that test is a
response to concerns about freedom of expression" (factum, at para 34.)
56
The "full context" is important. While argument in this Court largely focussed on the innuendo that Simpson "would
condone violence toward gay people", the broader analysis of the trial judge left no doubt about her view of the "[u]nwholesome
virulence" (para. 78) of the editorial taken as a whole. The appellants argue that in assessing meaning, the Court is to consider
what reasonable and right-thinking listeners would understand. The Court is to avoid putting the worst possible meaning on
the words: Color Your World Corp. v. Canadian Broadcasting Corp. (1998), 38 O.R. (3d) 97 (Ont. C.A.), at pp. 106-7, and
Scott v. Fulton (2000), 73 B.C.L.R. (3d) 392, 2000 BCCA 124 (B.C. C.A.), at paras. 13-15. However, both courts below found
that Mair's editorial about Simpson was defamatory. This is a mixed question of law and fact. There is no reason to interfere
with that conclusion. It is plainly correct.
(2) Do the Words Complained of Relate to a Matter of Public Interest?
57
The public debate about the inclusion in schools of educational material on homosexuality clearly engages the public
interest. As the Ontario Court of Appeal recognized over a century ago in words that apply equally to the case on appeal,
"[w]hoever seeks notoriety, or invites public attention, is said to challenge public criticism; and [s]he cannot resort to the law
courts, if that criticism be less favorable than [s]he anticipated" (Macdonell v. Robinson (1885), 12 O.A.R. 270, at p. 272).
(3) Are the Words and the Defamatory Meaning More Likely To Be Understood, in Context, as Comment Rather than Fact?
58

The trial judge, after reviewing the editorial as a whole, concluded:
The facts in those statements which are clearly facts are: 1) that Kari was on Bill Good's show last Friday; and 2) that she
did speak to a rally the night before. These facts were true. There is no other sentence or statement or phrase which would
be understood to be a matter of fact, and the language in which it is couched is such that it is clearly opinion. [Emphasis
added; para. 44]

For reasons stated earlier, I agree with this conclusion.
(4) Are the Facts Relating to the Comment Substantially True or Privileged?
59
The law requires the comment be based on a sufficient substratum of facts to anchor the defamatory comment: Vander
Zalm, Court of Appeal reasons, at p. 536; and Ross, at paras. 73, 78 and 83. This is another mechanism to prevent tenuous facts
serving as a springboard for defamatory comment, which, in my view, would be the danger of the "relevance" test proposed
by the CCLA. Simpson does not dispute the contents or tone of her speeches in the court record. In my view, as in the view
of the trial judge, the factual substratum exists.
(5) Did the Defendants Mair and WIC Radio Ltd. Satisfy the Honest Belief Requirement?
60
Mair testified as to his subjective honest belief in what he intended to say, but acknowledged that he did not honestly
believe that Simpson would condone violence. Notwithstanding the absence of a subjective honest belief that Simpson would
condone violence, Mair and WIC Radio, like the newspaper publisher in Cherneskey, were entitled to rely on the objective test,
i.e. could any person honestly have expressed the innuendo that Simpson would condone violence toward gay people on the
proven facts? As mentioned earlier, Simpson's public speeches were full of references to "war ... [where] the spoils turn out
to be our children", "militant homosexuals", "[w]ar, you shoot, they shoot" and so on. Simpson's use of violent images could
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support an honest belief on the part of at least some of her listeners that she "would condone violence toward gay people", even
though Mair denied that he intended to impute any such meaning.
61 The respondent, Simpson, emphasizes the distinction taken by the B.C. Court of Appeal between what Mair thought he was
saying (that Simpson was a non-violent person whose loose words inadvertently opened the door to less peaceable individuals
to resort to violence) and the specific defamatory imputation that was found to have arisen from the words Mair used (i.e., that
Simpson "would condone violence toward gay people"). It makes little sense to deny the defence of fair comment to a speaker
whose opinion has been misunderstood, even if carelessness in the use of words is the source of the misunderstanding. The Court
of Appeal framed the issue as follows: "Is it the law that to succeed in the defence of fair comment, the defendant must honestly
believe in the imputation, ... or need he only have an honest belief in what he himself subjectively intended by the words which
he used?" (para. 37). In its view, the former requirement applied. I do not think the "either/or" question of the Court of Appeal
exhausts the possibilities. On the contrary, I think the proper question is whether the defamatory imputation that Kari Simpson
"would Condone violence toward gay people" is an opinion that could be held by an honest person in the circumstances.
62

The trial judge concluded that Mair honestly believed what he thought he had said:
I consider that Mair was on a "campaign" to expose what Mair believed were Simpson's "irresponsible" statements and
speeches against the teaching of tolerance of a homosexual lifestyle in public schools. This, together with the overall
content of the defamatory editorial, is evidence supporting a finding that the dominant motive for publishing the editorial
was Mair's honestly held opinion. [Emphasis added; para. 84.]

The trial judge did not explicitly apply the "objective honest belief test to the imputation that Simpson "would condone violence".
In my view, however, having regard to the trial judge's reasons as a whole, and considering both the content of some of Simpson's
speeches already mentioned, and the broad latitude allowed by the defence of fair comment, the defamatory imputation that
while Simpson would not engage in violence herself she "would condone violence" by others, is an opinion that could honestly
have been expressed on the proved facts by a person "prejudiced exaggerated or obstinate [in] his views". That is all that the
law requires.
(6) Has the Respondent Proven Sufficient Malice on the Appellants' Part to Defeat the Defence?
63
The defence is defeated if the commentary was actuated by malice in the sense of improper motive, proof of which lay
on the plaintiff. Simpson does not appeal against the trial judge's conclusion that Mair's fair comment defence was not vitiated
by malice.
IV. Conclusion
64
Applying the elements of the fair comment defence set out above, I conclude that the trial judge was correct to allow
the defence.
V. Disposition
65
I would allow the appeal, set aside the judgment of the Court of Appeal and restore the trial judgment dismissing the
action, with costs throughout.
LeBel J.:
66
Although I agree with Binnie J. that the appellants are not liable in defamation, I arrive at this conclusion in a different
way. In particular, I am not convinced that Mr. Mair's comments were prima facie defamatory. Further, I disagree that the fair
comment defence should include an element of honest belief. Rather, to establish fair comment, the defendant should simply
have to show that the impugned words constituted comment, that they had a basis in fact and that they concerned a matter of
public interest. I accept the facts as they are set out by the majority, and I agree that this case is one of comment rather than
of fact. I will therefore proceed directly to an analysis of the defamatory nature of the comment and the requirement of honest
belief. I will conclude with a brief review of the existing test for malice, which I endorse and apply.
15

(1) Whether Mair's Comments Were Defamatory
67 The issue of whether Mair's comments were in fact prima facie defamatory was not raised on appeal to this Court, and I
would therefore not interfere with the trial judge's finding in this regard. However, I disagree with Binnie J.'s observations that
the trial judge's conclusion on this point was "plainly correct" (para. 56) and that the editorial "clearly defamed" Ms. Simpson
(para. 45). Some discussion on this issue is warranted. Although defamation is not easily defined, one generally accepted test
is the one from Salmond on the Law of Torts (17th ed. 1977), at pp. 139-40), which is based on the test proposed by Lord Atkin
in Sim v. Stretch (1936), 52 T.L.R. 669 (U.K. H.L.), at p. 671, and was approved by the B.C. Court of Appeal in Vander Zalm
v. Times Publishers (1980), 109 D.L.R. (3d) 531 (B.C. C.A.), at p. 535:
A defamatory statement is one which has a tendency to injure the reputation of the person to whom it refers; which tends,
that is to say, to lower him in the estimation of right-thinking members of society generally and in particular to cause him
to be regarded with feelings of hatred, contempt, ridicule, fear, dislike, or disesteem.
68 This test is often construed as setting a low threshold for establishing prima facie defamation. Gatley on Libel and Slander
(10th ed. 2004) ("Gatley"), notes that "it may well be the case that the common law takes a rather generous line on what lowers
a person in the estimation of others" (p. 18, footnote 32). Dickson J. made a similar point in Cherneskey v. Armadale Publishers
Ltd. (1978), [1979] 1 S.C.R. 1067 (S.C.C.), in referring to the "low level of the threshold which a statement must pass in order
to be defamatory" (p. 1095).
69
The case law generally bears these opinions out. However, courts should not be too quick to find defamatory meaning
— particularly where expressions of opinion are concerned. The test is not whether the words impute negative qualities to the
plaintiff, but whether, in the factual circumstances of the case, the public would think less of the plaintiff as a result of the
comment. Relevant factors to be considered in assessing whether a statement is defamatory include: whether the impugned
speech is a statement of opinion rather than of fact; how much is publicly known about the plaintiff; the nature of the audience;
and the context of the comment. I will demonstrate, based on the first two of these factors in particular, that Mair's comments
would likely not have led "right-thinking" members of the public to think less of Simpson.
70
It should go without saying that people evaluate statements of opinion differently than statements of fact. In discussing
what constitutes a statement of fact as opposed to comment, Lord Herschell noted that
the distinction cannot be too clearly borne in mind between comment or criticism and allegations of fact, such as that
disgraceful acts have been committed, or discreditable language used. It is one thing to comment upon or criticise, even
with severity, the acknowledged or proved acts of a public man, and quite another to assert that he has been guilty of
particular acts of misconduct.
(Davis & Sons v. Shepstone, (1886) L.R. 11 App. Cas. 187 (Natal P.C.), at p. 190)
71 Although distinguishing facts from comment may sometimes be difficult, a comment is by its subjective nature generally
less capable of damaging someone's reputation than an objective statement of fact, because the public is much more likely to be
influenced in its belief by a statement of fact than by a comment. I therefore agree with the following observation by R. E. Brown:
If the expression of opinion by the defendant on facts which are true are reasonably understood by those to whom they are
published as opinions, and nothing else, they say nothing derogatory about the plaintiff which does not already inhere in
the facts that have been recited. It is those facts that are damning, either to the plaintiff because the opinion expressed is so
consistent with the true facts which are recited and approximate the subjective opinion of those to whom they are published,
or to the defendant because they are so inconsistent with the recited facts and with the subjective opinion of those to whom
they are published. In the former case, the reputation of the plaintiff is not adversely affected by the publication of the
opinion; in the latter case, it is the defendant who is defamed by his or her own foolish words rather than the plaintiff.
(Defamation Law: A Primer (1st ed. 2003), at p. 185)
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72 There is no doubt that a comment may be defamatory. It must simply be borne in mind that just because someone expresses
an opinion does not mean that it will be believed and therefore affect its subject's reputation.
73
This is all the more true in an age when the public is exposed to an astounding quantity and variety of commentaries on
issues of public interest, ranging from political debate in the House of Commons, to newspaper editorials, to comedians' satire,
to a high school student's blog. It would quite simply be wrong to assume that the public always takes statements of opinion
at face value. Rather, members of the public must be presumed to evaluate comments in accordance with their own knowledge
and opinions about the speaker and the subject of the comments.
74
Members of the public will generally have a more solid basis on which to evaluate a comment about a public figure
than one about someone who is unknown. Thus, although public figures are certainly more open to criticism than those who
avoid the public eye, this does not mean that their reputations are necessarily more vulnerable. In fact, public figures may have
greater opportunity to influence their own reputations for the better.
75
People who voluntarily take part in debates on matters of public interest must expect a reaction from the public. Indeed,
public response will often be one of the goals of self-expression. In the context of such debates (and at the risk of mixing
metaphors), public figures are expected to have a thick skin and not to be too quick to cry foul when the discussion becomes
heated. This is not to say that harm to one's reputation is the necessary price of being a public figure. Rather, it means that what
may harm a private individual's reputation may not damage that of a figure about whom more is known and who may have had
ample opportunity to express his or her own contrary views.
76 Turning to the facts of this case, I agree that the impugned statement constituted comment rather than fact. As a result, Mair's
audience would necessarily treat it differently than a statement of fact. In addition, both Mair and Simpson were public figures
involved in an ongoing public debate on the issue of the introduction of materials dealing with gay issues in the classroom. That
debate would have informed public opinion. Even those not familiar with the issue would have understood the comment in the
context of this debate because Mair made reference to it in the impugned editorial. Further, Mair's "sizeable following" (Trial
reasons; (2004), 31 B.C.L.R. (4th) 285, 2004 BCSC 754 (B.C. S.C.), at para. 5) would have understood his comments in light
of his well-known style, which involves strong opinions sometimes conveyed with colourful and provocative language.
77 Thus, although associating the respondent's bigotry with Hitler would clearly be defamatory if taken at face value, the test
for defamation is a contextual one and relates to what people would think in the circumstances of publication of the comments
(Gatley, at pp. 108-110). In the context of this particular debate, I do not believe that Mair's audience would have taken his
comments at face value. To paraphrase Prof. Brown, Simpson's reputation was not adversely affected, either because Mair's
opinions were consistent with the facts and approximated the subjective opinions of his listeners, or because Mair's opinion was
not consistent with the facts and the subjective opinions of his listeners and only reflected badly on Mair himself.
78 Triers of fact should be mindful of ensuring that the plaintiff s reputation is actually threatened by the impugned statements
before turning to the available defences. I do not mean to imply that damage to reputation must be proved, since actual harm
to reputation is not required to establish defamation. However, before a prima facie case can be made out, there must be a
realistic threat that the statement, in its full context, would reduce a reasonable person's opinion of the plaintiff. In my view,
Mair's comments posed no realistic threat to Kari Simpson's reputation, and I would therefore not have found them to be prima
facie defamatory.
79
If, however, the traditional test were so narrow as to catch the comments made in Mair's editorial, then in my opinion,
it would be unduly restrictive and would need to be expanded to better reflect the values of modern Canadian society. The law
of defamation — whose purpose is to protect reputation — exists as a limitation on freedom of expression, which is protected
by s. 2(b) of the Canadian Charter of Rights and Freedoms. Reputation is an important element of human dignity and must be
protected. However, even if a fair comment defence is available, it cannot be consistent with the Charter value of freedom of
expression to treat spirited statements of opinion in a debate on matters of public interest as being prima facie defamatory.
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80
As I mentioned above, since the issue was not raised before us, I would not interfere with the lower courts' finding that
the editorial was defamatory. Further, since I agree that the defence of fair comment applies, it is not necessary to the proper
disposition of this appeal to resolve this issue. However, I consider it important to state my discomfort with the majority's
assessment that the editorial "clearly defamed" Simpson (para. 45).
(2) Honest Belief as an Element of Fair Comment
81
The majority would retain a requirement of honest belief in the fair comment defence primarily on the basis: (a) that
to eliminate it would constitute more than an incremental change to the law (para. 36); and (b) that it provides additional and
appropriate protection to reputation beyond that afforded by the malice and "based on fact" inquiries (see para. 49). I disagree
with both these propositions.
82
The first proposition is based on the fact that honest belief is the "cardinal test" of fair comment in Canada (para. 36).
This may be so, but a closer examination of fair comment reveals that it is subjective rather than objective honest belief that is
considered the cardinal test of fair comment. Further, in Commonwealth countries such as the U.K., Australia and New Zealand,
the requirement of a subjective honest belief exists only as an aspect of the malice inquiry in respect of which the burden
of proof is on the plaintiff, not as an actual element of the defence. As for objective honest belief, although Commonwealth
countries such as the U.K. and Australia retain an objective element in the defence, they have recognized that in the context
of fair comment, there is no longer any justification for judging the reasonableness of the content of opinions. An objective
honest belief requirement conflicts with the principle that even unreasonable comments should be protected in a democratic
society. Thus, the common law in the U.K., Australia and Canada has gradually moved away from assessing comment in terms
of reasonableness.
83
I also disagree with the second proposition, which assumes that an honest belief requirement provides appropriate
protection to reputation beyond that provided by other elements of the fair comment defence (including malice, which is, strictly
speaking, not an element of the defence). I will begin by reviewing the U.K. decisions that established subjective honest belief as
the "cardinal test" of fair comment. I will then discuss the history and the current role of the objective honest belief requirement.
I will conclude by demonstrating that, in any event, an objective honest belief requirement provides little or no additional
protection to reputation.
83a

In Slim v. Daily Telegraph Ltd., [1968] 1 All E.R. 497 (Eng. C.A.), Lord Denning stated:
The important thing is to determine whether or not the writer was actuated by malice. If he was an honest man expressing
his genuine opinion on a subject of public interest,... he has a good defence of fair comment. His honesty is the cardinal
test. [p. 503]

84
Although it is not entirely clear from Slim who has the burden of proving or disproving subjective honest belief, it is
settled law in the U.K. that this burden falls to the plaintiff once the elements of fair comment are proved.
[A] comment which falls within the objective limits of the defence of fair comment can lose its immunity only by proof
that the defendant did not genuinely hold the view he expressed. Honesty of belief is the touchstone. Actuation by spite,
animosity, intent to injure, intent to arouse controversy or other motivation, whatever it may be, even if it is the dominant
or sole motive, does not of itself defeat the defence. However, proof of such motivation may be evidence, sometimes
compelling evidence, from which lack of genuine belief in the view expressed may be inferred.
(Cheng v. Tse Wai Chun [[2000] 3 H.K.L.R.D. 418 (Hong Kong C.A.)] (2000), 3 H.K.C.F.A.R. 339, [2000] HKCFA 86,
at pp. 360-61 (Hong Kong Court of Final Appeal), per Lord Nicholls, cited in Gatley, at p. 310)
85
Thus, the "cardinal test" of fair comment — at least in the U.K. — is subjective rather than objective honest belief, and
it is the plaintiff who bears the burden of proof in the context of the malice inquiry. That being said, my colleague correctly
notes that the requirement of an objective honest belief persists in the defence of fair comment in some common law countries,
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and he concludes that to excise it from Canadian law would constitute more than an incremental change. I disagree. Although
this requirement does continue to exist in some common law countries, its influence and utility have been waning such that, in
my opinion, it no longer offers anything of value in the exercise of balancing the right to comment fairly on matters of public
opinion against the right to reputation. Doing away with it may constitute a significant change to the form of the test for fair
comment, but the effect of doing so would not be to modify the scope of the defence in any significant way. The advantage
of eliminating the objective honest belief requirement, on the other hand, is that this would constitute formal recognition of
what some common law courts have been saying for decades: that it is no longer justifiable, for purposes of the fair comment
defence, to judge a person's opinions on an objective basis other than to require that they have some basis in fact.
86 In the U.K., fair comment is a "two stage" issue. At the first stage, the defendant establishes that the words are objectively
capable of constituting comment. At the second stage, the plaintiff may attempt to prove malice, which will defeat the protection
of the defence (Gatley, at p. 311). The objective stage incorporates both objective honest belief and relevance to the underlying
facts. At one time, fair comment was limited to what was objectively "fair, reasonable and temperate" (Soane v. Knight (1827),
M. & M. 74, 173 E.R. 1086 (Eng. K.B.), at p. 1086, cited in P. Mitchell, The Making of the Modern Law of Defamation (2005),
at p. 174). Eventually, however, this view was held to be overly restrictive of speech on matters of public interest. In Merivale v.
Carson (1887), 20 Q.B.D. 275 (Eng. C.A.), Lord Esher held that the correct test was whether any "fair man, however prejudiced"
could hold the impugned opinion (p. 280). Later, even the word "fair", which gave the defence of fair comment its name,
Was replaced by the word "honest" to eliminate any residual requirement of reasonableness (see Mitchell, at p. 181). See also
Dickson J. dissenting in Cherneskey, at p. 1104). The objective reasonableness of the opinion was held to be of no relevance in
limiting fair comment. As early as 1863, the English courts held that the defendant's opinion need not be reasonable. Rather, in
addition to subjective honest belief, a jury must simply find that the defendant's "belief was not without foundation" (Campbell
v. Spottiswoode (1863), 3 B. & S. 769, 122 E.R. 288 (Eng. Q.B.), at p. 290).
[I]f the language complained of is such as can be fairly called criticism, the mere circumstance that it is violent, exaggerated,
or even in a sense unjust, will not render it unfair. It is at the most evidence that it was not an honest expression of real
opinion, but was inspired by malice.
(Gatley, at p. 306, citing McQuire v. Western Morning News Co., [1903] 2 K.B. 100 (Eng. K.B.), at p. 110.)
87
This history is reflected in the words of Lord Nicholls in Reynolds v. Times Newspapers Ltd., [1999] 4 All E.R. 609
(U.K. H.L.), at p. 615:
Traditionally one of the ingredients of this defence is that the comment must be fair, fairness being judged by the objective
standard of whether any fair-minded person could honestly express the opinion in question. Judges have emphasised the
latitude to be applied in interpreting this standard. So much so, that the time has come to recognise that in this context
the epithet 'fair' is now meaningless and misleading. Comment must be relevant to the facts to which it is addressed. It
cannot be used as a cloak for mere invective. But the basis of our public life is that the crank, the enthusiast, may say
what he honestly thinks as much as the reasonable person who sits on a jury. The true test is whether the opinion, however
exaggerated, obstinate or prejudiced, was honestly held by the person expressing it: see Diplock J. in Silkin v. Beaverbrook
Newspapers Ltd., [1958] 1 W.L.R. 743 at 747. [Emphasis added.]
88 Some Canadian courts have cited this passage from Reynolds with approval. For example, in Ross v. N.B.T.A. (2001), 201
D.L.R. (4th) 75, 2001 NBCA 62 (N.B. C.A.), the New Brunswick Court of Appeal quoted it and then went on to conclude:
Therefore, for a comment to be protected by a plea of fair comment, the comment must be relevant to the facts to which it
is addressed, but it need not be reasonable nor one with which the trier of fact agrees. It need only be proven to be "fair"
or "relevant" in the sense that the comment relates to the proven underlying facts on which the commentator relies and
represents an honest expression of the real view of the person making the comment. [Emphasis added; para. 78.]
89 These passages confirm that little is left of the objective "fairness" requirement other than that a comment must be "relevant
to the facts to which it is addressed". However, despite the waning role of the objective honest belief requirement, it seems that

19

British law, like Canadian and Australian law, still requires a trier of fact to ask: "Would any [honest] man, however prejudiced
he might be, or however exaggerated or obstinate his views, have written this criticism?" (Gatley, at p. 307). Alternately, in the
words of Dickson J. in Cherneskey, at p. 1100, as endorsed by the majority in this case, "could any man honestly express that
opinion on the proved facts?" What, then, does it mean that a person could honestly express that opinion on the proved facts?
90 If the speaker's prejudices or inclination toward exaggeration and obstinacy are irrelevant, it would similarly be irrelevant
to consider the objective reasonableness of the comment aside from the requirement that it have a basis in fact. This is certainly
consistent with the shift away from the idea that fairness amounts to reasonableness. For example, in Cherneskey, Dickson J.
substituted the word "honest" for "fair" in the objective test "lest some suggestion of reasonableness instead of honesty should
be read in" (p. 1104). In this context, then, "honest belief must refer either to whether someone could express the comment with
an honest motive or to whether someone could believe the comment if he or she were being honest with him or herself. In the
former case, since a dishonest motive for publication can defeat a fair comment defence in the malice inquiry, it would seem
redundant to inquire into the defendant's motives at the honest belief stage of the defence. In the latter case, the "honest belief
label would also be redundant, since what one does not honestly believe, one does not believe at all. This relates to subjective
honest belief, albeit to what someone could subjectively believe rather than to what the defendant subjectively believed. I take
this to be the sense in which the majority, and the courts generally, use the expression "honest belief.
91 The requirement that someone be capable of believing the comment in light of the facts does not do away with the problem
of assessing the objective reasonableness of the comment. It is not clear how — other than by requiring a simple basis in fact
— the limits to what someone could subjectively believe can be determined without resorting to objective reasonableness.
Admittedly, the threshold for establishing a factual basis for a comment remains low. However, the threshold for establishing
that someone could believe the comment on the basis of the relevant facts is also low. The tests involve similar, if not identical,
questions. Where a comment is objectively incapable of belief, this will presumably be because it does not have a basis in fact.
If there is any difference between what is capable of belief and what is based in fact, it must relate to what is reasonable for a
person to believe, given certain facts. As I mentioned above, common law courts, including those in Canada, have long rejected
an approach that involves judging the objective reasonableness of a comment.
92
The honest belief inquiry adopted by the majority, which is clearly not intended to assess the objective reasonableness
of the comment, must therefore be an inquiry into whether the comment has a basis in fact. Binnie J. acknowledges as much
by noting that a jury could be instructed to determine whether comment has a basis in fact by asking whether a person could
honestly express the opinion on the proved facts (para. 41). I agree that this is a useful jury instruction regarding the "basis
in fact" element. But what, then, is the additional benefit of a distinct element of honest belief? The defence of fair comment
would include two elements — basis in fact and honest belief — that address exactly the same issue.
93
Since the elements address the same issue, honest belief provides no additional protection for reputation. For example,
an honest belief test would not protect against a bad faith attack made without honest belief, such as Senator McCarthy's smear
campaign of the 1950s. Such attacks would pass the majority's honest belief test so long as they constituted comment that
someone could believe. In the context of McCarthyism, someone could very well have believed defamatory allegations relating
to communism. If no one could believe the allegations, it must be because they have no basis in fact, and the defamer could not
rely on the fair comment defence. Further, even without an honest belief element, a plaintiff who is the victim of a bad faith
attack may prevail by demonstrating malice.
94 Thus, the only justifiable remnant of the former requirement that a fair-minded person be capable of holding the opinion
is that the comment must be based on known facts. This is implied in the above-quoted observations of Lord Nicholls' from
Reynolds. In Canada, fair comment includes a based on true facts element that is independent of concerns about whether an
honest person could hold the opinion. Thus, I see no reason to retain an objective honest belief element. Eliminating that element
is an incremental change. This Court has the power, and indeed the responsibility, to make such changes when the common
law falls out of step with its underlying principles and with modern values, and when a test has proven to be unworkable or
to serve no useful purpose.
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95
Even though, in principle, I do not consider it appropriate to exclude from fair comment that which no honest person
could believe, it is nevertheless true that in practice, such speech will rarely, if ever, be protected as fair comment even without
an honest belief requirement. This is because in defamation law, reputation is already protected in three ways from comments
that are not "fair" in the sense of being objectively capable of belief on the relevant facts.
96
First, to the extent that, as discussed above, honest belief and basis in fact amount to the same inquiry, whatever has no
basis in fact is not capable of belief, and vice versa. However, even if there were some difference between the two concepts,
two other aspects of fair comment protect reputation against objectively unbelievable comment.
97
For a comment to be prima facie defamatory, there must be a possibility that its audience will believe it; otherwise,
it cannot harm the plaintiff's reputation. The audience is presumed to consist of "ordinary, reasonable, fair-minded" people
(Charleston v. News Group Newspapers Ltd., [1995] 2 W.L.R. 450 (U.K. H.L.), at p. 454). The test is not whether any person, no
matter how unreasonable or unfair, could think less of the plaintiff because of the comment. Therefore, the more disconnected
the comment is from its underlying facts, the less likely it is to be defamatory. It follows that comments that are not capable
of objective honest belief, given the relevant facts, will rarely be defamatory. For example, in a modern developed society, an
imputation that someone practises witchcraft would not be defamatory, because it would not be believed and therefore would
not harm the plaintiff's reputation (Loukas v. Young, [1968] 3 N.S.W.R. 549 (New South Wales Sup. Ct.)). Thus, the test for
prima facie defamation, if correctly applied, will exclude from protection many situations involving comments that are not
capable of objective honest belief.
98
Further, it is difficult to imagine any situation in which a comment with a basis in true facts that would be incapable
of belief could be made with a motive that is not predominantly malicious. By definition, the publisher of the comment would
not believe the opinions he or she expressed. Why would someone publish a comment that he or she does not believe and that
no one else could honestly believe, if not out of malice? The dominant motive could not be for the sake of argument, since
no one could believe the comment. Nor could it be a desire to report on issues of public interest, because here again, no one
could believe the comment.
99 I am therefore of the opinion that the only additional protection for reputation afforded by a requirement of objective honest
belief is an inappropriate one, in that it places a reasonableness restriction on the opinions a person may legitimately express. The
common law courts in this country and in the U.K. have long been uncomfortable with the idea of limiting fair comment to what
is reasonable, even in the broadest sense. The time has come to formally acknowledge that such a reasonableness requirement
has outlived its purpose and that, in any event, in its present broad form, it provides little or no protection for reputation. In my
opinion, therefore, the defence of fair comment should simply require the defendant to prove (a) that the statement constituted
comment, (b) that it had a basis in true facts and (c) that it concerned a matter of public interest. On the facts of this case, there
is no dispute that each of these requirements is met.
(3) Malice
100
If the defendant is successful in establishing the elements of the fair comment defence, the inquiry may turn to malice,
which the plaintiff must prove if he or she alleges it. I see no reason to alter the existing burden of proof. To require the defendant
to prove a lack of malice would amount to presuming malice. A society that seeks to promote healthy debate should require
evidence of a malicious motive before restricting the expression of opinions based on true facts that concern matters of public
interest. It would protect spirited — but not mean-spirited — speech. Proof of malice may be intrinsic or extrinsic: that is, it
may be drawn from the language of the assertion itself or from the circumstances surrounding the publication of the comment.
It may involve inferences and evidentiary presumptions.
101

I also see no reason to alter the nature of the malice inquiry. In Cherneskey, Dickson J. described malice as follows:
Malice is not limited to spite or ill will, although these are its most obvious instances. Malice includes any indirect motive
or ulterior purpose, and will be established if the plaintiff can prove that the defendant was not acting honestly when
he published the comment. This will depend on all the circumstances of the case. Where the defendant is the writer or
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commentator himself, proof that the comment is not the honest expression of his real opinion would be evidence of malice.
If the defendant is not the writer or commentator himself, but a subsequent publisher, obviously this is an inappropriate
test of malice. Other criteria will be relevant to determine whether he published the comment from spite or ill will, or from
any other indirect and dishonest motive. [p. 1099]
102
I adopt this definition, although I wish to emphasize that while proof that the comment is not the honest expression of
the publisher's real opinion may be evidence of malice, it is not determinative. Indeed, there may be non-malicious and valid
reasons for publishing views one does not personally hold.
103
I would not adopt the British malice test (reproduced here for convenience), which is based on honesty of belief rather
than the motive for publication.
[A] comment which falls within the objective limits of the defence of fair comment can lose its immunity only by proof
that the defendant did not genuinely hold the view he expressed. Honesty of belief is the touchstone. Actuation by spite,
animosity, intent to injure, intent to arouse controversy or other motivation, whatever it may be, even if it is the dominant
or sole motive, does not of itself defeat the defence. However, proof of such motivation maybe evidence, sometimes
compelling evidence, from which lack of genuine belief in the view expressed may be inferred.
(Cheng v. Tse Wai Chun, at pp. 360-61; see also Gatley, at p. 310.)
104 In the U.K., the motive for publication appears to be relevant only with respect to secondary publishers: malice will not
be found where someone publishes the opinions of others without malicious intent (Gatley, at pp. 310-311). However, there are
good reasons for maintaining a malice test that withholds protection from a comment expressed with a predominantly malicious
motive. As Greer L.J. noted in Watt v. Longsdon, [1930] 1 K.B. 130 (Eng. C.A.), at pp. 154-55, quoted with approval by the
B.C. Court of Appeal in Christie v. Westcom Radio Group Ltd. (1990), 75 D.L.R. (4th) 546 (B.C. C.A.), at p. 554, leave to
appeal refused, [1991] 1 S.C.R. vii (S.C.C.):
A man may believe in the truth of a defamatory statement, and yet when he publishes it be reckless whether his belief be
well founded or not. His motive for publishing a libel on a privileged occasion may be an improper one, even though he
believes the statement to be true.... I agree with the statement of the law contained in the late Mr. Blake Odgers' monumental
book on libel and slander, which will be found at p. 354 of the 5th edition. ...: "An angry man may often be led away into
exaggerated or unwarrantable expressions; or he may forget where and in whose presence he is speaking, or how and to
whom his writing may be published. Clearly this is often but faint evidence of malice; the jury will generally pardon a
slight excess of righteous zeal. In some cases, however ... such excess has secured the plaintiff the verdict...".
105 Similarly, an Australian court has noted that "personal animosity may perfectly well consort with sincerity to produce a
comment which is harmful and unfair" (Renouf v. Federal Capital Press of Australia Pty Ltd. (1977), 17 A.C.T.R. 35 (Australian
Capital Territory S.C.), at p. 54). Australia maintains essentially the same test of malice as exists in Canada: whether malice
was the dominant motive for publication (see M. Gillooly, The Law of Defamation in Australia and New Zealand (1998), at
pp. 132-33.
106
The requirement that malice be the dominant motive for expressing an opinion in order to defeat fair comment helps
maintain a proper balance between protecting freedom of expression and reputation. Arguments between ideologically-opposed
participants in a public debate often breed bitterness, but such debate remains valuable and worthy of protection in a democratic
society. However, while it is not appropriate to judge the objective fairness of an opinion, the protection of reputation may
justify judging the motive for expressing it. After all, the purpose of the fair comment defence is to protect and encourage free
debate on issues of public importance. Opinions published with the primary intention of injuring another person (for example),
rather than furthering public debate, are sufficiently far removed from the type of speech the defence was intended to protect
that they may justifiably be excluded from the scope of its protection.
107
The trial judge concluded that malice was not the dominant motivation for publication and, for the above reasons, I
would allow the appeal and dismiss the action with costs throughout.
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Rothstein J.:
108
I have had the benefit of reading the reasons of my colleagues Binnie J. and LeBel J. in draft form. I agree with Binnie
J. that the statements in question were defamatory but that the defence of fair comment applies.
109
However, I disagree that to satisfy the fair comment defence, there is a requirement to prove objective honest belief.
On this issue, I am in agreement with the reasons and analysis of LeBel J. The defence of fair comment should only require
the defendant to prove (a) that the statement constituted comment, (b) that it had a basis in true facts and (c) that it concerned
a matter of public interest; and these requirements were met in this case. Although the issue of malice is not before the Court
on this appeal, I also agree with LeBel J.'s discussion in respect of the element of malice.
110 If objective honest belief means the honest belief of anyone, no matter how "prejudiced ... exaggerated or obstinate" in his
or her views, I cannot think of an example in which the test of objective honest belief could not be met once it is demonstrated
that the comment has a basis in true facts. In my respectful view, the test of objective honest belief adds only an unnecessary
complexity to the analysis of fair comment.
111
I agree with Binnie J. that the trial judge's conclusion that the fair comment defence was not vitiated by malice was
not appealed.
112

Like both Binnie and LeBel JJ., I would allow the appeal with costs throughout and dismiss the action.
Appeal allowed; action dismissed.
Pourvoi accueilli; action rejetée.
APPENDIX

Transcript of CKNW editorial broadcast of October 25, 1999
(A.R., at pp. 389-90)
RAFE MAIR: And a very pleasant Monday, the 25th of October. Around the province of British Columbia on the WIC
network I'm Rafe Mair broadcasting from the Pacific Centre in downtown Vancouver.
I really hate to give Kari Simpson any more publicity, something she soaks up like a blotter, but she's become such a
menace I really think something must be said. When I first knew Kari some 8 or 9 years ago she was involved in helping
families whose children had been wrongfully taken by the authorities. She and I did a number of programmes on this, and
this programme was nominated for a Michener Award as a consequence. Even more importantly the Ombudsman looked
into the matter and changes were made. I felt very good about what Kari had done — she'd done excellent work — and
what I'd been able to do by way of giving it some publicity. We worked together on other matters until it gradually became
apparent to me that Kari was starting to become a little too uncritical of the causes she was taking. We both went overboard
in the case of a lawyer's complaints against authorities. Although there was something in what he said, he went too far and
he had to apologize. Then Kari got involved in a case where a Langley family didn't want their daughter to be forced to
take essential medical treatment and the child died. There were other cases, one involving Munchausen's Syndrome, where
Kari not only defied authority — nothing wrong with that — but she began to quarrel with experts, not based on another
expert's opinion but on her own, offering as her qualifications that she was a mom. I began to wonder what had happened.
Instead of well researched opinions Kari was now proceeding from a semi-religious base, and it was not long before the
gay community was in her sights. The next thing I knew an editorial of mine stating my belief in the civil liberties of
all including gays brought a letter from her claiming that I was in favour of grown men molesting young boys. To say
the least I was taken aback, and after demanding an apology and not getting one told my producers that I no longer wish
to have anything to do with her. Now, part of that I admit was personal. Who wouldn't be mortified of being accused of
supporting paedophilia but most of it was that I could no longer trust her judgment, and I certainly couldn't judge what
she presented as fact.
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Then Kari got involved in the recall effort against Paul Ramsey in Prince George — Kari lives in Langley — on the basis
that he was soft on the gay issue in the Surrey school system, those two harmless or three harmless books that the School
Board and some of the parents had set their hair on fire all about. By this time in my view Kari had become unbalanced
on the subject. I could only conclude and it's still my opinion that once her organization got a little bigger and got some
funds it went to Kari's head, but that's just what I think. Whatever, she's become more than just a little hung up on gays in
the school system and more than just a little disingenuous when she claims that she doesn't really have anything against
homosexuals. This latest business in Surrey is a disgrace. That parents would start taking children out of school because
the teacher is a gay is beyond my comprehension. Everyone that I know had a gay teacher somewhere along the line. I
had two that I know of. One was a man and he was a good teacher, no more nor less than that, but his sexual preferences
had no impact whatever on either of us. The other, even though she is long dead, I will simply call Miss L. Miss L. was
my music teacher in grades 3 and 4, and she was superb. I learned to read music at that young age thanks to her. What is
fascinating about Miss L. was that in those days, the early 40's, she was living in an open lesbian relationship, unheard of
and more than just a bit courageous and was bringing up a young boy who eventually became a distinguished professional
having a happily married life and family. I didn't know Miss L. was a lesbian then although I did by the time I was in
junior high school, and I can tell you she's one of the three or four teachers I've had who had a profoundly positive effect
on my learning. I tell you this because I don't think that there are very many of you listening who didn't have a gay teacher
somewhere, whether you knew it or not.
Before Kari was on my colleague Bill Good's show last Friday I listened to the tape of the parents' meeting the night before
where Kari harangued the crowd. It took me back to my childhood when with my parents we would listen to bigots who
with increasing shrillness would harangue the crowds. For Kari's homosexual one could easily substitute Jew. I could see
Governor Wallace — in my mind's eye I could see Governor Wallace of Alabama standing on the steps of a schoolhouse
shouting to the crowds that no Negroes would get into Alabama schools as long as he was governor. It could have been
blacks last Thursday night just as easily as gays. Now I'm not suggesting that Kari was proposing or supporting any kind
of holocaust or violence but neither really — in the speeches, when you think about it and look back — neither did Hitler
or Governor Wallace or Orville Fauvis or Ross Barnett. They were simply declaring their hostility to a minority. Let the
mob do as they wished.
As I listened to Kari Simpson I wondered about her, but I also wondered what was the matter with those parents, and
my colleague Bill Good said it all on Friday when he said he'd rather have a competent gay teacher teach his kids than a
vicious gay-basher. Don't make any mistake on this score. There is no distinction between condemning the rights of blacks
or Jews and condemning the civil rights of homosexuals. Whether she realizes it or not, Kari has by her actions placed
herself alongside skinheads and the Ku Klux Klan. I'm not talking the violent aspects of those groups but the philosophical
parallels to other examples of intolerance.
What's next on the agenda in Surrey? Will there be a 1999 version of the Scopes trial in Tennessee in the 20's whereafter
the legal fight of the century between William Jennings Bryan and Clarence Darrow, a teacher named John Scopes was
found guilty of teaching evolution? Or will it get even nastier with someone suitably impressed with the wisdom of Kari's
rantings deciding to take the law into his own hands and do God's work? We all live under the law, my friends, and we
live under a law which guarantees everyone rights, whatever their race, creed, sex, marital status or sexual preference, and
the tactics of the bigot are the same no matter what the object of their venom happens to be. Kari Simpson is not a violent
person. I in no way compare her to the violent people in the past that I spoke of and alluded to. The trouble is people who
don't want violence often unwittingly provoke it, and Kari Simpson is thank God permitted in our society to say exactly
what she wishes, but the other side of the free speech coin is a public decent enough to know a mean-spirited, power mad,
rabble rousing and, yes, dangerous bigot when they see one.
When we come back we'll talk to Mike Smyth right after this.
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Introduction
1
The appellant, James Graham, appeals from a judgment dismissing his anti-SLAPP motion under s. 137.1 of the Courts
of Justice Act, R.S.O. 1990, c. C.43 and granting summary judgment in the amount of $50,000 in favour of the respondent
physician, Dr. Dick Zoutman.
Background Facts
2
Tragically, the appellant's brother died following a medical operation. The appellant, his brother's estate, and other
family members sued the attending physician, Hamilton Health Sciences Corporation and others. At the trial of the action, the
respondent, a specialist in infectious diseases, was called by the defendants and gave expert testimony on causation. The jury
dismissed the action. The jury concluded that the physician had not met the applicable standard of care but the plaintiffs had
failed to establish causation.
3
RateMDs.com is a doctor rating website for patients to comment on their physicians. Its terms of use make it clear
that only actual patients should comment on a physician's profile. After the trial, although not a patient of the respondent,
the appellant admitted to posting two derogatory comments about the respondent on RateMDs.com but denied posting eight
additional derogatory comments about the respondent on the website and two others on another website. The respondent asked
the appellant to remove all of the postings, but the appellant declined to remove any.
4
There was no evidence from anyone other than the respondent about the extent to which, if at all, persons other than he
or his lawyers had viewed the postings.
5
On March 3, 2015, the respondent commenced an action against the appellant and RateMDs.com for defamation. He
discontinued the action against RateMDs.com on May 26, 2015. On July 6, 2018, the respondent served a notice of motion for
summary judgment, which was returnable on November 20, 2018. He served his motion record in support on August 2, 2018.

1

6
On October 5, 2018, relying on s. 137.1 of the Courts of Justice Act, the appellant served motion materials to dismiss
the respondent's action.
7
Both the respondent's summary judgment motion and the appellant's anti-SLAPP motion were adjourned and ordered to
be heard together on January 15 and 16, 2019. Accordingly, both motions came before the motions judge at the same time.
Motions Judge's Decision
8
The motions judge dismissed the appellant's anti-SLAPP motion. He was prepared to accept that the passage of time
alone should not disentitle the appellant from relief. However, the respondent's summary judgment motion had been served
and filed more than two months before the appellant brought his anti-SLAPP motion, a hearing date had been set for the
summary judgment motion, and an order had been made for the two motions to be heard concurrently. In these circumstances,
the appellant's delay was fatal to his motion. It subverted the intent and purpose of s.137.1.
9
The motions judge stated that in any event, he would also reject the motion on the basis that the appellant had failed to
establish that the proceedings arose from an expression made by him in that he did not acknowledge that 10 of the 12 postings
were authored by him or that they related to a matter of public interest, both requirements of s. 137.1(3) of the anti-SLAPP
provisions. In addition, the appellant had no valid defence to the respondent's claim, which had substantial merit. Finally,
the harm suffered by the respondent was sufficiently serious that the public interest in permitting the proceeding to continue
prevailed.
10
As for the summary judgment motion, despite the appellant's denial of authorship of 10 of the 12 impugned postings,
the motions judge concluded that the appellant had authored all 12 of them, not just the two he acknowledged. The appellant
admitted authorship of the July 31, 2014 posting, yet the July 30 posting was virtually identical. Moreover, the July 30, 2014
posting emanated from the same IP address as four other postings. In addition, the postings revealed a consistent style and
recurring words and phrases that were suggestive of common authorship.
11
The motions judge readily accepted that the content of the postings was defamatory of the respondent. Among other
things, they were derogatory and degrading to the respondent, both personally and professionally and some of the postings
went to the core of his integrity.
12 The motions judge noted that to be actionable, a defamatory remark must be communicated to a third person, other than
the defamed individual or his lawyers. He surveyed the case law and noted that while there is no presumption of publication in
relation to allegedly defamatory material posted on the internet, in some cases publication can reasonably be inferred from the
proven facts. The motions judge cited the following statement from Gatley on Libel and Slander, relied upon by the Supreme
Court in Gaskin v. Retail Credit Co., [1965] S.C.R. 297 (S.C.C.) at p. 300, and referred to by Deschamps J. in Crookes v.
Wikimedia Foundation Inc., 2011 SCC 47, [2011] 3 S.C.R. 269 (S.C.C.) , at para. 109:
It is not necessary for the plaintiff in every case to prove directly that the words complained of were brought to the actual
knowledge of some third person. If he proves facts from which it can reasonably be inferred that the words were brought
to the knowledge of some third person, he will establish a prima facie case.
13
The motions judge acknowledged that there was no evidence from anyone other than the respondent about the extent to
which, if at all, persons other than the respondent or his lawyers had viewed the defamatory postings. However, he determined
that an inference of publication could be drawn from the totality of the circumstances, including:
a. The comment by an apparent third party on 14 July 2014, referring to Mr. Graham's earlier posting of 27 November 2013;
b. RateMDs.com and similar physician rating websites are frequently used by the public for the purpose of choosing a
physician;
c. Mr. Graham's evidence that he authored postings to warn prospective patients about Dr. Zoutman;
2

d. Mr. Graham's acknowledgment that he posted the second of the postings that he admits having authored because he
found that the first posting had been deleted and was concerned that his message would not be received by the public; and
e. The prominence of the RateMDs.com and OntarioDoctorDirectory.ca profile in Google searches concerning Dr.
Zoutman.
14

The motions judge concluded that the cumulative effect of these factors provided ample evidence of publication.

15
He rejected the appellant's defence of fair comment and had no hesitation in concluding that he acted out of malice. He
also concluded that he should award general damages of $25,000, aggravated damages of $25,000 for a total of $50,000 and
a permanent injunction preventing the appellant from disseminating defamatory content relating to the respondent. Lastly, he
ordered the appellant to pay costs of $50,000 in favour of the respondent.
Analysis
16
Although not pressed in oral submissions, the appellant submits that the motions judge had no jurisdiction to rule on
the summary judgment motion once the appellant brought his anti-SLAPP motion due to the language of s. 137.1(5). Section
137.1(5) provides that once a s. 137.1 motion is made, no further steps may be taken in the proceeding until the anti-SLAPP
motion, including any appeal, has been finally disposed of.
17
However, the respondent brought and scheduled his summary judgment motion well before the appellant brought his
motion under s. 137.1. Furthermore, the two motions were ordered to be heard at the same time, and the appellant did not seek
to appeal that decision. In this context, the respondent did not take any further step within the meaning of s. 137.1(5). It will not
be every case that the presence of a motion for summary judgment precludes a s.137.1 motion: see Labourers' International
Union of North America, Local 183 v. Castellano, 2020 ONCA 71 (Ont. C.A.) , at para. 9. However, given the constellation of
facts in this case, it was open to the motions judge to decline the s.137.1 relief on the basis of its timing.
18
That said, as discussed, the motions judge nonetheless addressed the merits of the appellant's motion. In that regard, we
reject the appellant's argument that the motions judge erred in concluding that the anti-SLAPP motion failed due to the appellant's
failure to admit authorship of all but two of the postings. As the appellant denied authorship of 10 of the 12 postings, he could
not have succeeded in his motion to have the respondent's entire claim dismissed. No viable argument could be advanced with
respect to 10 postings. We are not persuaded that the motions judge erred in his conclusion that the public interest requirement
found in s. 137.1(3) had not been established. It is therefore unnecessary to address whether the respondent met the requirements
of s. 137.1(4)(a) and (b) that the respondent's proceeding had substantial merit and the appellant had no valid defence. However,
as we will discuss when dealing with the motion for summary judgment, the respondent did establish these requirements in any
event. In our view, the motions judge correctly dismissed the appellant's motion under s. 137.1.
19
The appellant also submits that summary judgment ought not to have been granted. First, he argues that the respondent
failed to prove that the words complained of were published. He claims that material posted on the internet is not deemed to be
published and there was no pleading or evidence that the postings were ever communicated to anyone other than the respondent
or his legal counsel. Second, he submits that there was no evidence of authorship with the exception of the two postings the
appellant admitted. Lastly, the appellant argues that the respondent had not identified any tangible injury or harm and indeed,
his career has and continues to flourish.
20
A defamation claim requires a claimant to prove three elements, on a balance of probabilities: (i) the defendant made
a defamatory statement, in the sense that the impugned words would tend to lower the plaintiff's reputation in the eyes of a
reasonable person; (ii) the words in fact referred to the plaintiff; and (iii) the words were communicated to at least one person
other than the plaintiff: Grant v. Torstar Corp., 2009 SCC 61, [2009] 3 S.C.R. 640 (S.C.C.) , at para. 28. Relying on the
aforementioned quotation from Gatley on Libel and Slander, the motions judge found that there was evidence of review by at
least one other person and he drew an inference of publication from that and other findings of facts, as described in his reasons
at paras. 82-83. We would not disturb his conclusion of publication.
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21
We also see no palpable and overriding error in the motions judge's finding that the appellant was the author of all the
defamatory postings. His finding was explained and was grounded in the evidence before him. Similarly, his finding of malice,
also anchored in the evidence, was a full answer to the appellant's fair comment defence. There was no palpable and overriding
error in his conclusion that the appellant was motivated by malice, a conclusion that was heavily dependent on factual findings
evident from the postings. We also note that the factors relied upon by the motions judge were present in both of the postings
that the appellant admitted to authoring. As the motions judge stated, he had no hesitation in concluding that the appellant acted
out of malice.
22

Similarly, his damages and costs awards are entitled to deference and we see no basis to interfere.

Disposition
23
For these reasons, the appeal is dismissed. The appellant is to pay the respondent $16,000 in costs inclusive of
disbursements and applicable tax.
Appeal dismissed.
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Summary of Recommendations
1. Ontario should adopt “anti-SLAPP” legislation. [paragraph 10]
2. The legislation should include a purpose clause for the benefit of judicial interpretation.
3. The language of the legislation should not include the term “SLAPP” but rather emphasize the
importance of (a) protecting expression on matters of public interest from undue interference,
and (b) promoting the freedom of the public to participate in matters of public interest through
expression.

Issue 1: A test for courts to quickly recognize a SLAPP
4. Protection of public participation does not require the creation of a new ‘right’
5. Instead, new legislation should broadly define a sphere of activity to be protected by a special
procedure. The protected activity should include all communications on matters of public
interest, and not be limited to communications directed to a public body.
6. The lawsuits to be subjected to remedies should be judged by their effect, not their purpose or
the motive of the plaintiff.
7. The test has several steps:
a. Defendant has to show that the case involves the protected activity of public
participation.
b. Burden then shifts to plaintiff to show that:
i. The case has substantial merit
ii. There are substantial grounds to believe that no valid defence exists, and
iii. The harm it has suffered outweighs the harm done to the public interest
(especially in freedom of expression) by allowing the action to continue.

Issue 2: Appropriate remedies for SLAPP suits
8. A motion for a remedy for a suit against public participation should be heard within 60 days of
filing.
a. No further steps in the proceeding may be taken until the motion is decided.
b. A fast track appeal should be provided.
9. If a suit fails to meet the test, the case should be dismissed.
10. If the case is dismissed, full indemnity costs should be awarded to the defendant.

a. If the case is not dismissed, the court should in its discretion consider whether costs
should be awarded in favour of the plaintiff, whether an award of costs should await the
outcome of the proceeding, or whether there should be no award of costs.
b. If the case is dismissed, there should be a presumption that the pleadings may not be
amended.
11. If the court finds bad faith or improper motive on the part of the plaintiff, the court should award
damages to the defendant in such amount as is just.
12. While the motion is pending, related proceedings before public bodies involving the plaintiff
should be suspended.
a. This rule is subject to the discretion of the court to relieve against this provision to avoid
substantial hardship in a particular case.
13. The Panel makes no recommendation about funding for defendants.
14. There should be no special rules about advance cost orders.
15. There should be no special rules about case management.
16. There should be no special remedies against directors and officers.
17. There should be no special remedies against lawyers for plaintiffs. [54, 55]

Issue 3: Appropriate limits to the protection of anti-SLAPP
legislation
18. There should be no prescribed statutory limitations on the expression on matters of public
interest protected by the legislation. The limits of freedom of expression on matters of public
interest are already the subject of extensive Canadian jurisprudence. The specific limits of
expression on matters of public interest should continue to be a matter for the courts, to be
determined on a case by case basis. [57, 59]

Issue 4: Appropriate parties to benefit from the protection of
anti-SLAPP legislation
19. No one should be excluded automatically from the protection of the legislation.
a. Any party seeking protection of the legislation will have to show that its communication
in issue has been on a matter of public interest.

Issue 5: Methods to prevent abuse of anti-SLAPP legislation
20. There should be no special safeguards to prevent abuse. The balancing of interests at the heart
of the remedy will allow appropriate disposition of cases. Cost sanctions against parties who
bring frivolous motions for protection will be available to provide a remedy against any such
abuse, and to deter it.

Other related matters
21. Qualified privilege should be extended to persons with a direct interest in a matter of public
interest communicating to others with a direct interest, even if media are present or report on it.
22. Although there is a wide variety of administrative tribunals, the general cost rules in the
Statutory Powers Procedure Act already reflect appropriate principles.
23. The SPPA should provide that applications for costs must be in writing, unless this would cause
significant prejudice to a party.
24. An unsuccessful applicant for costs before an administrative tribunal should pay to intervenors a
full indemnity for the costs relating to the application.
25. Corporations’ right to sue for defamation should not be limited at this time.
26. Corporations’ right to deduct litigation costs from taxable revenue should not be affected at this
time.
27. Politicians’ right to sue for defamation should not be further restricted at this time.

Introduction
The Anti-SLAPP Panel
1. Strategic litigation against public participation (SLAPP) [1] has been defined as a lawsuit initiated
against one or more individuals or groups that speak out or take a position on an issue of public
interest. SLAPPs use the court system to limit the effectiveness of the opposing party’s speech
or conduct. SLAPPs can intimidate opponents, deplete their resources, reduce their ability to
participate in public affairs, and deter others from participating in discussion on matters of public
interest.[2]
2. The Attorney General created an Advisory Panel on Anti-SLAPP legislation to advise him as to
how the Ontario justice system may prevent the misuse of our courts and other agencies of
justice, without depriving anyone of appropriate remedies for expression that actually causes
significant harm.[3] The Panel was chaired by Dean Mayo Moran of the Faculty of Law,
University of Toronto, and was also composed of Peter Downard, a partner of the Fasken
Martineau law firm, and Brian MacLeod Rogers, a media lawyer in Toronto. This document is
the report of the Advisory Panel.
3. At the outset of its work, the Panel considered a collection of material assembled by the Ministry
of the Attorney General, consisting of legal articles, relevant statutes from other jurisdictions and
advocacy documents.[4] The creation of the Panel was announced by a press release and
background document[5] that invited the public to make submissions to the Panel. In addition,
the Panel created a list of individuals and organizations likely to have views on the topic and
invited them to make submissions. The Panel received written submissions from 31 groups and
individuals. It heard oral presentations from eight groups or individuals. A list of those who
expressed their views appears at the end of this Report.
4. Participation by members of the community in matters of public interest is fundamental for
democratic society. The very fabric of democracy is woven daily from the acts of citizens who
engage in public discussion and contribute in countless ways to creating a civil society alive to
the interests and rights of its members. It will always be important to recognize and protect
these activities, but more than ever it seems crucial to encourage public participation as voter
turnouts decline, society’s needs become ever more complex and individuals feel increasingly
powerless to effect meaningful change. If anything, public activities by individuals and groups
within the community are even more essential in the face of such realities, and yet undertaking
them has never been more challenging.
5. The issues the Panel was asked to consider raise important concerns about the impact of law
and procedure on those engaged in public participation. Free expression on matters of public
interest is key to such participation, as repeatedly recognized by the Supreme Court of Canada.
The principal goal must be to encourage such activities and expression as far as possible within

the appropriate confines of our laws and legal system. Our efforts represent only one small but
important aspect in which such encouragement can be offered.

The need for legislation
6. Most of the submissions (27 out of 31) supported the introduction of special legislation against
SLAPPs. Many of the submitters had been sued themselves for their activities speaking out on
matters of public interest. Many also knew of others who had been sued, or who had refrained
from participating in public questions either because they had received a warning that they
risked being sued if they did speak out, or because they were afraid of being sued in any event.
7. Besides the lawsuits and other actions, including threatening letters, within the personal
knowledge of the submitters, the Panel was referred to the 2008 report of the Environmental
Commissioner of Ontario, which stressed the need for legislation to end strategic litigation
against public participation.[6] One submission in favour of anti-SLAPP legislation was signed by
some 46 organizations and individuals involved in a wide variety of community matters and
referred to resolutions in favour of such legislation by some sixty- four Ontario municipalities.
8. Most recently, a bulletin from the Lawyer’s Professional Indemnity Company (LawPRO)
cautioned lawyers engaged in public advocacy work that they might need supplementary liability
insurance because of the increasing risk of SLAPP litigation.[7] The Panel found it noteworthy
that the organization devoted to reducing negligence claims against Ontario lawyers considered
SLAPP suits sufficiently significant as to require additional insurance.
9. Those who opposed special legislation against SLAPP suits made five main points:
There is no firm evidence that there is a problem with abusive lawsuits in the province;
Current law offers satisfactory remedies against abusive lawsuits that may be brought;
The law already offers many opportunities to make submissions to government on
matters of public interest, so additional protection for public participation is not needed;
Legislation to curb alleged abuse would deprive plaintiffs of legitimate remedies for real
harm caused by advocates purporting to act in the public interest;
In particular, the law of defamation represents a careful balance between freedom of
expression and protection of reputation, and legislation protecting more ‘expression’
under the name of ‘public participation’ would distort that balance and create undue
harm to reputation.
10. On consideration, the Panel has concluded that it is desirable for Ontario to enact legislation
against the use of legal processes that affect people’s ability or willingness to express views or
take action on matters of public interest. While the value of freedom of expression is the
principal one at stake, it is also important that the public resources of the court system not be
expended on litigation that is not of substantial merit and is contrary to the public interest.
11. There is no question that, in principle, the current law offers remedies against abuses of
process, including protection from frivolous or vexatious lawsuits and those brought for an
improper motive. Such remedies are found in the common law, the Courts of Justice Act[8] and
the Rules of Civil Procedure.[9] However, the Panel agreed with the analysis of the Uniform Law

Conference that, in practice, these remedies are not effective.[10] Courts are often reluctant to
dismiss cases on preliminary motions based on affidavit evidence and oral argument.
Traditionally, a trial with viva voce evidence has been the preferred procedure for determining
questions of law or fact which are complex or novel. If it is necessary to decide a disputed issue
as to the motive or intent of a party, a court may appropriately consider the issue to require the
hearing of viva voce evidence. Going on to discovery and trial can be very expensive and timeconsuming. Imposing the expense and time of a lawsuit on a defendant, quite apart from
whether the claim is successful, has been identified as a central purpose of a SLAPP.
12. The Rules of Civil Procedure have been amended as of January 1, 2010, to give judges more
power to hear evidence at a preliminary stage, in order to preserve court resources for cases
that need trials. The Panel is concerned that these changes may not make a significant
difference to the fate of abusive suits relating to expression on matters of public interest. In
particular, the provision for the conduct of ‘mini-trials’ has been adopted in Ontario, following
rules in British Columbia. Evidence from that province provided to the Uniform Law Conference
indicated that these rules, while useful in ordinary cases, were not helpful in combating abuse in
the SLAPP context.
13. The 2010 Rules amendments also stressed the principle of ‘proportionality’ in civil litigation: the
means devoted to a case should be proportional to the stakes for the parties. It is not clear that
this principle will operate as an effective shield against abuse in the cases of interest to the
Panel. Although it provides a useful direction for use of the courts’ resources in abusive
litigation, the Panel believes that a more focused remedy is needed to protect public
participation than this general principle, however desirable it may be for other purposes.
14. For these reasons, it is important that the new legislation should be distinct from the existing
rules. This will help to encourage courts to apply its remedies in the spirit of the statute.
15. The Land Use Council and the Building Industry and Land Development Association (BILD)
pointed out the number of opportunities that the land planning process offers for community
input to development decisions. Nevertheless when citizens’ groups are sued or threatened with
suits for organizing or speaking out on such occasions, it is not clear that such procedures
provide a genuine opportunity for public participation. Anti-SLAPP legislation can help make
these processes more useful for their intended purpose.
16. As a result of these considerations, the Panel was persuaded that threats of lawsuits for
speaking out on matters of public interest, combined with a number of actual lawsuits, deter
significant numbers of people from participating in discussions on such matters. The Panel
believes that the value of public participation, as mentioned in its opening comments, is
sufficiently weighty that the government should take active steps to promote it by enacting
targeted legislation. The characteristics of the legislation fall within the Panel’s terms of
reference and are dealt with in detail in the next sections of this Report.

Content of protective legislation
17. It is important to the effective functioning of the legislation that its purpose be expressly stated in
the text. This statement will give notice to potential and actual litigants, as well as to the courts.
Clear identification of the key elements of legal actions that may require an expedited review

should help to discourage the commencement of actions that would not meet the applicable
standard. It may also help distinguish these actions from the traditional range of civil actions
which have been subject to relatively limited remedies in their early stages.
18. The legislation should therefore state that the purpose of the statute is to expand the democratic
benefits of broad participation in public affairs and to reduce the risk that such participation will
be unduly hampered by fear of legal action. It would seek to accomplish these purposes by
encouraging the responsible exercise of free expression by members of the public on matters of
public interest and by discouraging litigation and related legal conduct that interferes unduly with
such expression.
19. How should the legislation be designed to achieve this purpose? Advocates of legislation who
made submissions to the Panel tended to agree on its main characteristics:
It should provide a speedy and cheap method to stop lawsuits if those suits were
brought for an improper purpose, namely to harass or intimidate the defendants;
It should put the onus on plaintiffs to prove that their lawsuits were not improper;
It should help rebalance an inequality of financial resources between the parties,
possibly by an order that the plaintiff should pay the defendants’ costs at the outset of
the litigation;
It should provide stronger legal protection for citizens engaged in public participation,
such as through special defences;
It should deter people from bringing such suits in the first place, by exposing plaintiffs,
and possibly their directors and officers, and lawyers, to awards of damages or even
punitive damages.
Its principles should apply to the actions of administrative tribunals as well as to
lawsuits in court. The recent application to the Ontario Municipal Board for a very large
costs award in a planning matter was frequently cited as having had an intimidating
effect well beyond that one case, even though the Board ultimately declined to award
costs after a lengthy hearing.
20. Some of the more technical aspects of the various submissions and the Panel’s response to
them are described later in this Report as part of the discussion of the specific Terms of
Reference.
21. The Panel was referred to the Uniform Prevention of Abuse of Process Act adopted by the
Uniform Law Conference of Canada in 2010, the British Columbia Protection of Public
Participation Act of 2001 and the Ontario private member’s Bill 138 that drew on the B.C. Act,
as well as Quebec’s amendments to its Code of Civil Procedure of 2009.[11] The Panel also
reviewed relevant American and Australian legislation, which showed quite varied approaches
to the subject, rather than a clear path to a ‘right’ solution.
22. The Panel intends that the new legislation will be effective and balanced. It recognizes that
persons may properly seek legal protection from harm to reputations and to economic and other
personal interests that may result from wrongful communications. As a consequence, the Panel
is inclined to avoid using the acronym “SLAPP” in the new statute, as its pejorative tone may
seem to prejudge the merits of cases subject to review under it. This is especially the case

because the Panel recommends, below, that the key evaluation should be the effect, and not
the purpose, of the legal action under review. The value of public participation, however, and the
early disposition of litigation which inappropriately hampers it, remain essential to the
discussion.
23. The Panel believes that the importance of the legislative message in favour of public
participation supports a free-standing statute, with a title such as the “Protection of Public
Participation Act”. It may be, however, that the content of that statute consists of amendments to
the Courts of Justice Act, the Statutory Powers Procedure Act and the Libel and Slander Act to
make the changes proposed in this Report.
24. With this background in mind, the Report now turns to the terms of reference that the Panel
received from the Attorney General.

Issue 1: A test for courts to quickly recognize a
SLAPP suit
25. Devising a test for identifying litigation that will unduly hamper public participation for which the
protection of the statute may be invoked raises two issues. First, it must be right in principle.
Second, it must be easy to recognize, both for the parties who are considering launching, or
who are faced with defending, such a suit (i.e. potential plaintiffs and actual defendants), and for
the judges who are called on to decide if the statutory remedy applies.

A new right?
26. Some groups proposed to the Panel that the law should create a new legal right to public
participation that would be protected by the new statute. Some of the impetus for this
submission lay in the structure of several American anti-SLAPP laws that expressly protect the
exercise of the (U.S.) constitutional right of citizens to petition government. Since Canadian law
has no direct equivalent to this right, it is said that the new statute should create a counterpart.
27. The Panel firmly supports the right of public participation, subject to limits of responsible
behaviour. However, the Panel does not recommend the creation of a new legal right. In the
Panel’s view, Canadians’ constitutional freedom of expression, and the recognized importance
of constitutional values for the development of the law applicable in civil litigation, provide a firm
foundation for the procedural remedy recommended in this Report. The Panel proposes a new
procedure to better enforce a body of existing rights, which will better protect and promote
freedom of expression on matters of public interest while having regard to the values at stake on
both sides of cases involving such expression.

A narrow or a broad definition?
28. Even without creating a new 'right', it is necessary to decide how much activity and what kinds
of activity should be protected by the new remedy. As mentioned, some American statutes limit
their protection to petitions to government. Some of the submissions to the Panel, such as that
of the Ontario Bar Association, recommended creating a relatively narrow right such as
‘communications made, in good faith, to influence actual or possible government action’, in
order to assist the speedy disposition of the appropriate cases. In contrast, other submissions,
such as that of the Canadian Civil Liberties Association, recommended a very broad definition of
the protected activity.
29. The Panel prefers a broad scope of protection. It does not consider it wise to distinguish
between 'public' and 'private' forums of discussion. A conversation among neighbours about a

new development and a communication made to influence government both involve expression
on matters of public interest. Protecting only communication that targets government is likely to
be too narrow. A better test, in the Panel's view, is whether expression is on a matter of public
interest. The law has many rules that depend on an evaluation of the public interest, and
therefore, the term has a meaning that is traditionally ascertainable in law. This scope of
protection is also consistent with recent Supreme Court of Canada case law. For instance, in
2009, the Supreme Court created a defence against defamation actions that applies to
'responsible communication on matters of public interest'.[12] In 2008, the Supreme Court
clarified the defence of fair comment, so as to protect comment on a matter of public interest
where a person could honestly express the comment in the circumstances. [13]
30. It seems likely that these particular defences may not apply to all situations in which the new
remedy should be available. The communications that need protection from a SLAPP suit may
be in the nature of advocacy, which is by definition one-sided. The defence of ‘responsible
communication’ most clearly applies to balanced and verified factual accounts. Similarly, not all
suits alleged to be SLAPPs involve comment, fair or otherwise. Further, not all such suits are
based on defamation.
31. While a narrower test may be easier to apply, it could also create significant problems in
deciding where to draw the line. Further, the broader test will ensure that the full scope of
legitimate participation in public matters is made subject to the special procedure the Panel
recommends. In the light of the variety of instances in which legitimate public participation may
arise, an appropriate protection of public participation should be established on a broad
foundation.

Purpose or effect?
32. Many submissions to the Panel focused on improper motives a plaintiff may have for bringing an
action. These may include attempts to punish the defendant for speaking out, to make the
defendant stop its criticism, to intimidate others into silence, to give credibility to threats of suit
against critics and, more broadly, to silence public debate on matters of public interest.
33. For example, the British Columbia statute provided for a remedy “if a principal purpose for which
the proceeding or claim was brought or maintained is an improper purpose.”[14] The stated
purpose of the British Columbia statute is to encourage public participation and to discourage
persons from bringing or maintaining proceedings or claims for an improper purpose.[15] It
contains a number of indicators of an improper purpose. The Uniform Prevention of Abuse of
Process Act includes in its notion of abuse of process “an attempt to restrict public participation
by any person.”[16] Quebec’s Code of Civil Procedure provides a power to impose sanctions for
improper use of procedure, which includes “an attempt to defeat the ends of justice, in particular
if it restricts freedom of expression in public debate.”[17]
34. The Panel does not believe that the special procedure it recommends should focus on the
purpose of the litigation. Judging the motive of a plaintiff is likely to be difficult, and often
impossible, in an expedited proceeding. In the Panel’s view, a finding of bad faith or improper
motive should not be necessary to dismiss an action without substantive merit brought against
expression on a matter of public interest. In addition, the need for expedited review of such

actions has led the Panel to recommend (in the next section of this Report) that the review be
conducted on the basis of a paper record and oral argument. In the Panel’s view, a focus upon
the presence or absence of bad faith or an improper motive, in addition to being unnecessary, is
not well suited to expedited adjudication.
35. The Panel prefers to make the threshold test for application of the special procedure a
consideration of the effect that the action is likely to have on expression on matters of public
interest. If the action is likely to have an adverse effect on the ability of the defendant or others
to participate in discussions on matters of public interest, the special procedure should apply.
This question does not require the judge to read anyone’s mind; it is more readily supported by
evidence.

Balancing interests
36. The fact that a legal action may have an adverse effect on the ability of persons to participate in
discussion on matters of public interest should not be sufficient to prevent the plaintiff’s action
from proceeding. The protection and promotion of such expression should not be a cover for
expression that wrongfully harms reputational, business or personal interests of others.
37. Conversely, the fact that a plaintiff’s claim may have only technical validity should not be
sufficient to allow the action to proceed. If an action against expression on a matter of public
interest is based on a technically valid cause of action but seeks a remedy for only insignificant
harm to reputation, business or personal interests, the action’s negative impact on freedom of
expression may be clearly disproportionate to any valid purpose the litigation might serve. The
value of public participation would make any remedy granted to the plaintiff an unwarranted
incursion into the domain of protected expression. In such circumstances, the action may also
be properly regarded as seeking an inappropriate expenditure of the public resources of the
court system. Where these considerations clearly apply, the court should have the power to
dismiss the action on this basis.
38. As a result, the Panel proposes a test with several steps:
i. Does the expression that is the subject of the lawsuit involve a communication on a
matter of public interest? The defendant should have the burden of proving this to the
court on the balance of probabilities, failing which the special procedure will have no
application.
ii. If the subject matter of the action is shown by the defendant on a balance of
probabilities to be communication on a matter of public interest, the onus should shift to
the plaintiff to show that:
a. On the factual record before the court, the plaintiff’s claim has substantial
merit; and
b. There are substantial grounds to believe that the defendant has no valid
defence.
iii. If the plaintiff meets these tests, the court should also consider whether, in all the
circumstances, the action seeks a remedy for only insignificant harm to reputation,
business or personal interests. Where this is so in the court’s view, and permitting the

action to proceed would have a clearly disproportionate impact on freedom of
expression on a matter of public interest, the court should dismiss the action.

Issue 2: Appropriate remedies for SLAPP suits
39. Two questions arise in considering remedies for litigation that has an inappropriate adverse
effect on public participation: the process by which a remedy may be obtained, and the
substance of the remedies that should be available. The Panel repeats its recommendation that
the remedial scheme should be distinct from that now available under the Rules of Civil
Procedure, in order to ensure that effective recourse is made to the new scheme.

Procedure
40. It is essential that remedies against inappropriate litigation affecting public participation be
available quickly. The defendant may have few resources and little expertise in legal matters.
The intimidation effect of a lawsuit for a large amount and the actual costs of fighting it should
be minimized.
41. The defendant should be able to serve on the plaintiff notice of a motion for relief under the
special procedure, together with affidavit evidence, at any time after service of a statement of
claim. The plaintiff should be required to file responding affidavit evidence within 14 days.
Subject to the filing of any additional affidavits within seven days after the delivery of the
plaintiff’s affidavit evidence, the parties should be entitled to conduct cross-examinations out of
court on the affidavit material. The cross-examinations should not exceed more than one day for
each side. The parties should be required to deliver factums at least three days prior to the
hearing of the motion. Most importantly, the motion should be required to be heard within 60
days of filing of the notice of motion.
42. Until the motion for a remedy is decided, no other step in the action may be taken except
possibly an injunction in the discretion of the court where the plaintiff can establish the fact or
serious threat of irreparable harm, and the established special tests for injunctions restraining
communicative activity are met.[18] The suspension of other interlocutory proceedings is
required to ensure that the efficiency of the special procedure is not undermined by extraneous
tactical steps pending the motion’s disposition.
43. After disposition of the motion, the unsuccessful party should have a right to appeal directly to
the Court of Appeal. The Court of Appeal is the most appropriate forum in which to resolve any
legal issues arising in the special procedure. The appeal process should also be expedited. The
efficient adjudication of matters to which the special procedure may apply remains as important
at the appellate level as at first instance. An expedited appeal procedure will minimize the
burden on the defendant in the litigation pending the disposition of the appeal, while also
minimizing the adverse impact a defendant’s unmeritorious appeal may have on the plaintiff’s
prosecution of a legitimate claim.

Remedies
44. If the plaintiff fails to satisfy the court as to the substantive merit of the plaintiff’s case, the action
should be dismissed with costs on a full indemnity basis. It is important that the special
procedure provide for full indemnification of the successful defendant’s costs to reduce the
adverse impact on constitutional values of unmeritorious litigation, and to deter the
commencement of such actions. The prospect of a full indemnity award should also encourage
counsel to represent defendants on a contingency fee basis, where the defendants may
otherwise not have sufficient means to retain counsel. Where the defendant’s motion is
dismissed, the usual rule of costs following the event should not automatically apply, but the
court should exercise discretion to make an award of costs that it considers just in the
circumstances.
45. In the normal course, the order to dismiss should be with prejudice. As a general rule, a plaintiff
who has brought an unmeritorious civil action against expression on a matter of public interest
should not be allowed to amend its statement of claim in order to try again. The court should
have the discretion to allow an amendment only if in the court’s view the interests of justice
require it in the circumstances.
46. As stated above, the court should not be required to make findings as to bad faith or improper
motive on the part of the plaintiff in deciding a motion under the special procedure. If in a
particular case, however, the court is satisfied on the record before it that an action has been
brought in bad faith or for an improper motive, such as punishing, silencing or intimidating the
defendant rather than any legitimate pursuit of a legal remedy, an additional remedy should be
available for this improper conduct. In such circumstances, the court should have the power to
award damages to the defendant in such amount as is just.
47. If the plaintiff is engaged in any administrative or policy proceeding in which it is seeking
permission to do something, and that proceeding is connected with the defendant’s expressive
activity, the proceeding should be suspended from the time the motion is filed until the motion is
finally decided (however it is decided.) A delay in achieving a potential plaintiff’s other goals
should help ensure that an action having an adverse impact on public participation will only be
commenced where it is important to do so to protect the plaintiff’s legitimate interests. A
provision to this effect appears in the private member’s Bill 138 in Ontario,[19] and also in the
Uniform Act. A copy of the defendant’s notice of motion could be served on the tribunal to
trigger this suspension.
48. If the suspension of other proceedings causes undue hardship the court should have the power
to lift the suspension. The prospect of undue hardship should be limited, however, by the
creation of the expedited procedure recommended by the Panel. Under that expedited
procedure the suspension would last only sixty days, plus the time required by the court to
decide the motion. In the event of an appeal, the appellate court should be empowered to
decide on motion whether the suspension should continue pending the disposition of the
appeal.

Discussion of Additional Proposals

49. A number of the submissions to the Panel proposed additional remedies for inappropriate
litigation. While the Panel does not recommend their adoption at this time, it does consider it
useful to set out some of these proposals.
50. It was suggested that the Panel should recommend a fund to help defendants pay the costs of
fighting actions brought against public participation. Such a recommendation was made by the
Macdonald Committee that reported to the Quebec government in 2007, though the Quebec
changes to the Code of Civil Procedure that flowed from that report did not create such a fund.
The Panel finds the idea of resources for impecunious defendants attractive, but recognizes that
public money is scarce. The government can decide better than the Panel if it wishes to devote
resources to such a fund. The Panel hopes that the expedited determination of the nature of the
case and the remedies proposed above (notably the full indemnity for costs that may attract pro
bono lawyers who can seek compensation for their efforts and expenses) will reduce the need
for such special financing. Ontario’s Class Proceedings Fund might be made available for
fighting lawsuits about public participation, but the Panel does not have enough information
about its operation or source of funds to know if that would be possible. Legal Aid Ontario does
not currently fund defamation actions, and other demands on its resources make the Panel wary
of recommending any expansion of Legal Aid’s mandate in this respect.
51. A number of submissions suggested that the defendants should be entitled to advance orders
for costs, so that plaintiffs would have to fund all or part of the defendants’ legal costs while the
action is proceeding. This would help alleviate any punitive element of such proceedings in
which there is a significant imbalance in financial resources between the parties. The Panel
notes that advance cost orders are available now in matters of public interest, though admittedly
they are very rare. The Panel is of the view that the most effective remedy for the imbalance of
resources is the speed with which the motion to dismiss must be heard, combined with the full
indemnity for costs if the defendant succeeds.
52. The Panel was also asked to provide special case management rules for actions that are
allowed to continue after the motion. The Panel believes that the current powers of the court to
control its processes provide all the protection necessary. The judge hearing the motion may
make any order specific to that case if he or she thinks it appropriate.
53. Some submissions suggested that the Panel should make directors and officers of a plaintiff
corporation personally liable for the defendant’s costs, and possibly for damages, if any. The
Uniform Act has such a provision.[20] Presumably such a rule would also have to prohibit the
corporation from indemnifying the directors and officers, unless it applied only where the
corporation was judgment-proof. Some method might have to be found to record directors’
dissent from the decision to sue, to avoid penalizing those who have opposed the
commencement of the action found to have been unmeritorious. The Panel considers these
calculations unduly complex and unnecessary to provide a full remedy for the defendant. If
problems arise over judgment-proof corporations, then some such approach may be worth
considering, but this was not raised as an issue in submissions to the Panel. It is worth noting
that Rule 56.01(1)(d) provides that security for costs can be ordered against a corporation
without sufficient assets in Ontario to pay costs.
54. It was also suggested that the Panel should recommend making lawyers for plaintiffs personally
liable for their clients’ costs of bringing an action that is dismissed. Lawyers can already be held
personally liable for costs if their conduct is improper. No separate rule is needed.

55. Similarly, it was suggested that the Panel should subject lawyers who assist their clients to bring
abusive lawsuits to professional discipline, or encourage the court to bring their conduct to the
attention of the Law Society. Lawyers already have a duty under the Rules of Professional
Conduct not to abuse the processes of the court. A complaint to the Law Society can be made if
a lawyer has acted improperly. No special rule is required to enforce that duty. The attention of
the Law Society could be drawn to the lawyers’ conduct now. It must also be appreciated that
lawyers have a professional duty to be fearless advocates for their clients’ interests. That is not
a role that should be lightly interfered with. The mere dismissal of an action should not in itself
be sufficient to trigger adverse professional consequences for a lawyer.

Issue 3: Appropriate limits to the protection of
anti-SLAPP legislation
56. As noted earlier, the Panel recommends a balanced remedy for responsible public participation.
The limits are essentially that the expressive activity must be directed to a matter of public
interest and must not cause the plaintiff substantial harm that outweighs the public interest in
free expression on such matters.
57. The Panel does not favour setting out other limits on protected expression. The Uniform Act
refers to ‘lawful communication or conduct’.[21] The Panel notes that the existence of the lawsuit
itself suggests that the communication or conduct may not be lawful because it is a civil wrong
(tort). Presumably the Uniform Act means to say ‘otherwise lawful’, apart from the allegations of
the action.
58. The B.C. Act excluded from protection communication or conduct that was considered
undesirable for a number of reasons.[22] It did not apply to communication:
in respect of which an information has been laid or an indictment has been preferred in
a public prosecution;
that constitutes a breach of the Human Rights Code;
that contravenes any order of any court;
that cause damage to or destruction of real property or personal property;
that constitutes trespass to real or personal property;
that is otherwise considered by the court to be unlawful or an unwarranted interference
by the defendant with the rights or property of a person.
59. The Panel prefers a more flexible approach to the harm that may be caused by the
communication. Its test requires the plaintiff to show that it has suffered significant harm from
the communication. A technical trespass or even nominal property damage may not require a
halt to public participation. The technical lawfulness of the activity is not the key point. It should
be up to the court in each case to weigh the competing interests of the parties and the public
interest, as courts are often called to do in other cases. Courts by definition are devoted to the
rule of law, and can be trusted to ensure that truly harmful lawless behaviour is not encouraged
in the name of public participation.

Issue 4: Appropriate parties to benefit from the
protection of anti-SLAPP legislation
60. The standard image of a lawsuit directed against public participation in the literature, and among
most of the submissions to the Panel, involved a small group of concerned citizens wishing to
express views on a land development project that would affect their interests, and finding
themselves sued by a rich developer. Other scenarios of similar imbalance of resources and
sophistication were mentioned as well. The question is whether the new legislation could apply
only to such situations, or whether the remedies would also apply more broadly.
61. This question has come up under the American statutes. For example, can media organizations
already protected by special defences against defamation actions also fight a lawsuit by using a
law protecting public participation rights? Can business competitors of a company applying for a
land development permit criticize the application and defend against a suit for interference with
economic interests on the basis of the anti-SLAPP law? For that matter, can well-off individuals
maintain a not-in-my-backyard (NIMBY) opposition to a development proposal (which may itself
involve the public interest, such as the construction of new power transmission lines to serve the
public) and defend their own attacks on the development by use of the anti-SLAPP law?
62. The Panel is of the view that the proposed scheme should apply to anyone in any civil litigation.
The value of public participation is not restricted to the poor or to individuals. The courts have
held that commercial speech is entitled to Charter protection. It will be up to the defendant in
each case to show that its expressive activity was conducted in respect of a matter of public
interest, failing which the special procedure will not be available. It will also be open to the
plaintiff to show that it has substantial grounds upon which to proceed with the action. Costs
orders against unsuccessful defendants will be available where appropriate. It should be
recalled that many of these doubtful suits have arisen in the United States, where an
unsuccessful litigant does not usually run the risk of a costs order. In our system, the exposure
to costs may deter more speculative use of the proposed mechanism, notwithstanding that the
courts may have regard to the position of impecunious public interest groups in appropriate
cases.
63. In particular, media defendants may be channels for public communications by interest groups
that otherwise would have trouble getting public attention or even communicating with others in
the community. Thus it may be undesirable to exclude the media from access to the new
remedies simply because they may have other defences some of the time. The Panel
considered whether small or local media should have opportunities for the proposed remedy
that larger, more sophisticated (or better legally advised) media would not. In the Panel’s view
this distinction is untenable. In principle, the size of an organization should not be determinative
of its access to a legal procedure intended to protect legal values important to all. The practical
significance of providing special protection to smaller or local media outlets may also in many

instances be modest, given the widespread ownership of such Ontario media outlets by large
corporate conglomerates.
64. A defendant media organization may have difficulty in arguing that a plaintiff’s action should be
dismissed on the basis that the action involves insignificant harm to the plaintiff, where the
plaintiff’s claim is based on a publication that the media organization has disseminated widely.
Nonetheless the Panel believes that if the media defendant’s publication relates to a matter of
public interest, it should have the opportunity of pursuing a remedy through the proposed
special procedure where appropriate.

Issue 5: Methods to prevent abuse of antiSLAPP legislation
65. A number of the anti-SLAPP statutes in the United States have been used in cases that were
not anticipated by their drafters. For example, corporations sued by public interest organizations
for violating privacy rules have defended on the ground that their right to communicate was
being infringed, and thus that the suit was subject to the statutory remedies. Even governments
have tried to use such laws to defeat lawsuits aimed at making them comply with other
legislation, on the ground that they (the governments) were acting in the public interest.
66. As a result, some legislation has had to be amended over time, in a kind of contest between the
legislatures trying to protect public interest groups on one side, and on the other, counsel for
corporate and other institutional interests seeking loopholes or opportunities in the statutes.
California’s statute has been amended four times in the past decade.[23]
67. Here too the Panel does not recommend special measures to prevent abuse. As under Issue 4
above, it believes that the limits to the application of the new remedies – that the defendant has
to prove that it is communicating on a matter of public interest, and that the action may continue
after review – will suffice to keep abuse to a minimum. The legislation will include a clear
statement of its purpose, and latitude will be provided to the sound judgement of the courts,
including the costs regime discussed above.

Additional Issues
68. The submissions made to the Panel and the reading material provided to it raised several
issues that do not fall neatly within the terms of reference but that also merit some attention
here. Most focused on reforms to the law of defamation. One dealt with proceedings before
administrative tribunals.

Qualified privilege for certain aspects of public participation
69. At the heart of many lawsuits brought against those involved in public participation is the tort of
defamation, which is the key civil cause of action over harmful expression. It may be argued that
this tort is uniquely suited to SLAPPs since it imposes strict liability. Once the plaintiff
establishes that defamatory words were published by the defendant to others, both falsity and
damage are presumed; the plaintiff is not required to prove an intention to harm or even
negligence. The onus then shifts to the defendant to establish a defence in order to escape
liability.[24] The scope of defences thus lies at the heart of defamation law. They draw the actual
boundaries between lawful and unlawful speech, and have evolved over time.
70. The defence of fair comment, as recently clarified by the Supreme Court of Canada,[25] provides
significant protection for vigorous public debate on matters of public interest. However, this
defence is only available for statements of opinion, or inherently debatable inferences from
facts. In addition, the underlying facts have to be proven true in court. The difficulty of proving
such facts at trial has been acknowledged by the Supreme Court.[26] In its recent decision in
Grant v. Torstar Corp.,[27] the Supreme Court has also recognized a defence of “responsible
communication” for defamatory statements of fact published in mass media, by professional
journalists or others, on matters of public interest. Although this decision has also broadened
the scope of defences available in civil litigation involving communications on matters of public
interest, this new defence may also involve complicated factual inquiries into whether a
defendant has acted ‘responsibly’ in a particular case.
71. The common law has long recognized the need for an even more robust defence in certain
situations. For the “common convenience and welfare of society”,[28] the common law has
recognized the need to protect defamatory statements made pursuant to some form of duty or
interest – social, moral or legal – at least when made, without malice, to others who have a
legitimate interest in receiving them. This defence of qualified privilege is not limited to certain
categories but is based on principles applicable to a range of circumstances that may evolve
over time. The defence focuses on the overall benefit to society of candid communication, safe
from civil liability, where these principles apply. Such communications have been protected in
cases involving, for example, condominium owners, company shareholders, ratepayers,
electors and union members.

72. An absolute privilege is given to those participating in proceedings in various public institutions,
such as legislatures and courts, to encourage candid communication without any fear of liability;
the rules of those bodies help constrain what can be said in the course of their proceedings.
Where the defence of qualified privilege applies, the defence is lost if it can be shown that the
speaker acted with malice – that is, for an improper or dishonest purpose, abusing the
protection for some other, undesirable end.
73. In contemporary Ontario, democratic discourse is not limited to legislative institutions, courts
and mass media, nor to those who most readily have access to them. Democratic discourse is
something very visceral and real to many of those who appeared before the Panel. It can take
place over the fence, in living rooms and at public meetings or other gatherings, wherever and
whenever people are addressing matters important to the community.
74. In this Report, the Panel recommends that civil actions based on communications on matters of
public interest should generally be subject to a special procedure providing for an expedited
preliminary review. In addition, in the Panel’s view, a subset of such communications should be
provided with additional substantive protection in recognition of the importance of public
participation and the need to encourage it in our society. In particular, the Panel recommends
that there be statutory protection where a person with a direct interest in a subject of public
interest makes statements on that subject to persons who also have a direct interest in that
subject. In those circumstances such statements should be privileged in the absence of proof of
malice in the legal sense.
75. This is consistent with the long-established principles underlying the defence of qualified
privilege at common law. The scope for freedom of expression recognized by the proposed
defence would be balanced by the fact that it would only be available to persons with a direct
interest in a matter of public interest when speaking to others with a direct interest in that matter.
As stated above, the defence would also be defeated by proof of malice.
76. In the Panel’s view, this defence should not be automatically lost for participants legitimately
communicating with others with a direct interest in the public matters at hand merely because
the media may be present to cover the event. In modern life, mass media in their various forms
are ubiquitous. If the proposed privilege may be lost on the sole basis that media
representatives are present, the result could be that the defence may be available only when
persons are speaking on matters of insufficient public significance to attract media attention, or
when media are specifically excluded.[29]
77. Again, the Panel seeks a balanced approach. On the one hand, the defence should continue to
apply even if the media are present or if what is said is reported in the mass media. On the
other hand, the defence should not be available to persons who do not have a direct interest in
the subject matter or who are speaking directly to the media or, in some other fashion, to the
public at large. It is only available to persons speaking without malice on a matter in which they
have a direct interest, to persons who also have a direct interest in the subject. Thus the rule
should exclude persons or groups whose interest in the issue is only policy-based: for example,
an Environmental Non-Governmental Organization (NGO) speaking about a project in Town X
not because it is particularly involved in what happens in Town X but because Town X has an
environmental issue and the NGO is interested in environmental issues generally; or, similarly, a
Business NGO speaking about the levying of a municipal tax in Town X when the Business

NGO or its members would not pay the tax but it does not like the precedent the Town is setting
for the purpose of the possible future enactment of similar taxes in other municipalities.
78. Further balance is provided by considering factors bearing on any media reports of these
communications. Under Ontario law, media reports in such circumstances will only have the
benefit of a statutory defence of privilege if the media report is fair and accurate; the report must
accurately report the impugned statement and also include other qualifying or contradictory
statements made by the speaker or by others on the occasion. Where a statutory privilege is
inapplicable, the common law defence of “responsible communication” will require the media to
show they acted responsibly in publishing the statement. “Responsibility” in this sense will often
require considerations of verification and balance on the part of the media.

Application to administrative proceedings
79. A number of submissions to the Panel expressly referred to administrative tribunals and the
need for an expeditious remedy to proceedings before such bodies. Particular reference was
frequently made to an application for costs of the hearing of the Ontario Municipal Board (OMB)
in the case of a development at Big Bay Point at Innisfil. While the OMB ultimately dismissed
the application for costs, argument on that point alone lasted some seventeen days of hearing.
The application for costs took more time than that spent on the substantive request for a permit
and zoning exemption. [30]
80. The Panel notes the wide variety of such agencies: in Ontario there are perhaps between 250
and 350 of them, depending on one’s definition. They have as well very diverse mandates:
some of them adjudicate among competing private interests; others give permissions that will
affect the environment, built or natural; others oversee members of a regulated occupation. The
Panel does not believe that tribunals willingly lend themselves to proceedings that have the
effect of suppressing public participation. The issue arises primarily with respect to applications
for cost awards against public interest intervenors.
81. The Statutory Powers Procedure Act (SPPA) provides a rule on costs for all bodies with
statutory powers of decision in Ontario: powers to decide that are given by statute and that
affect the rights and obligations of people in the province. That provision says that a tribunal (the
generic term in the SPPA) may set costs rules or order a party to pay another party’s costs.
However, this power is limited as follows:

17.1 (2) A tribunal shall not make an order to pay costs under this section unless,
a. the conduct or course of conduct of a party has been unreasonable,
frivolous or vexatious or a party has acted in bad faith; and
b. the tribunal has made rules under subsection (4) [respecting costs].
There is an exception to this provision for cost rules made before the limit was legislated in
2000. For example, most professional regulatory bodies have rules to allow the imposition of
costs of discipline proceedings on members who are the subject of discipline.

82. In addition, the SPPA yields to specific provisions in other statutes if the other statute expressly
claims priority. Section 97 of the Ontario Municipal Board Act confers a general power to make
costs awards, although the OMB Act does not override the SPPA on this point. The OMB has
rules on costs that comply with the SPPA’s limits. [31]
83. The OMB made remarks to the Standing Committee on Government Agencies in September
2009 that are consistent with these principles:

“costs” awards are very rare. The board has made that clear: A proponent that's
successful should not expect their costs. The board has written a number of
decisions in that regard over the years that have stated over and over again that
parties with legitimate points of view should be welcome to come to the board and
present their case. A successful party, simply because they were successful in the
end, should not expect a cost award. Costs are based on conduct, and the conduct
has to be unreasonable. The board, through its Ontario Municipal Board Act, has
broad discretion to award costs, but through its rules and practices has really limited
that discretion for the members that are presiding at these hearings.[32]

84. Two options for a rule on public participation before administrative tribunals were discussed with
some submitters to the Panel.
First, an application might be brought to a court, resembling the motion to be made in a
lawsuit begun in the court, for an order that the cost application not proceed, or that the
parties go through a process similar to that demanded of parties to a lawsuit, to allow
for a judgment based on the public interest.
Second, a power might be given to administrative bodies, in the SPPA or otherwise, to
receive such applications directly as part of their proceeding. Some tailoring to special
cases might be necessary as has been done about the costs power generally.[33]
85. The Panel has reservations about both these approaches. A court may not be in a position to
apply the expertise that a specialized tribunal may have for the purpose of estimating the merits
of the costs application. The Panel also believes that the general SPPA rule on costs is
motivated by the same considerations as the Panel’s views on litigation against public
participation. The standards of abuse of process are spelled out in s. 17.1(2) of the SPPA. In
other words, most of the second option above already appears in the SPPA. The OMB
considered those factors in the Big Bay Point case and made its decision accordingly. The
question in that context is whether there is a way to ensure that these decisions do not take so
much time, and cost so much money.
86. The Panel makes two recommendations, both constituting amendments to the SPPA:
Require that applications for an order for costs under s. 17.1 be made in writing, unless
such a procedure would cause significant prejudice to a party. The tribunal has after all
already heard the debate on the merits. It should have a good idea whether any of the
participants were acting inappropriately. Their attention can be fully directed at the
relevant considerations by written submissions. Making written submissions would be
considerably less costly than oral proceedings spread over many days.

Provide that an unsuccessful applicant for an order for costs should provide a full
indemnity to those against whom the cost order was sought, for their costs in the
application (not in the proceeding on the merits). Again, the tribunal might be given a
power to relieve against that rule if it were likely to cause significant prejudice to the
applicant.
87. The Panel believes that these changes would help ensure that the trying experience of so many
groups that made submissions to it would not be repeated.

Corporations’ right to sue for defamation
88. Australian defamation law prohibits for-profit corporations with more than ten employees from
suing in defamation.[34] Such corporations may be able to sue to recover for harm done to them,
but not with the usual procedural advantages of a defamation action, such as that defamatory
statements are presumed to be false and the plaintiff is assumed to have suffered damages,
which can be assessed at large. The result of this law is to narrow the field of possible litigation
against public participation, or to make the terms of combat more even.
89. The Panel does not recommend a similar rule in Ontario at this time. Its implications are too
broad to be part of a focused measure to address litigation based on communications on
matters of public interest. The extent of corporations’ rights to pursue remedies in the law of
defamation may appropriately be the subject of a broader study of the law of defamation
generally.

Corporations’ right to deduct litigation costs as a business
expense
90. It was pointed out to the Panel that the financial imbalance between plaintiffs and defendants
can be exacerbated because corporations may write off the costs of their litigation as a business
expense, while defendants, notably ratepayer groups or individuals, are unable to get such tax
relief. However, some not-for-profit advocacy groups may not pay taxes and thus have no
reason to write off anything. The impact of this difference may be open to greater scrutiny. The
Panel regards this issue as calling for appropriate study by experts on tax policy, having regard
to the constitutional limits of provincial jurisdiction to legislate on the subject of taxation.

Politicians’ right to sue in defamation
91. In Ontario, municipal governments do not have the right to sue in defamation.[35] However,
there are several recent cases in which municipal councillors have sued someone for criticisms
aimed at the municipality or municipal interests generally.[36] Sometimes municipalities pay the
expenses of these suits. The question arises whether this is a way of avoiding the general
prohibition against municipal libel actions. The cases almost by definition involve matters of
public interest, and the resources of an individual or ratepayers’ group against a municipal
government funding an individual politician’s lawsuit are likely to be unequal.

92. The Panel is not prepared to recommend a blanket prohibition on such suits as part of the law of
defamation, however. It is prepared to leave such suits to its general remedy for public
participation.

Conclusion
93. The Panel believes that its recommendations can provide a useful and economical way to
reduce the incidence of lawsuits which have an undue adverse impact on public participation.
The measures the Panel proposes should encourage freedom of expression on matters of
public interest, and discourage use of the courts in ways that unduly limit that freedom. The
recommendations are straightforward and are readily applicable to many different situations
involving a variety of parties.
94. The Panel thanks the Attorney General for the opportunity to engage with this fascinating and
important topic. It especially thanks the many individuals and groups that took the time to make
submissions on all sides of the issues. They took an opportunity to engage in public
participation and did so constructively and very helpfully.
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28.1 — Injurious Falsehood
(1) — Introduction

(1) — Introduction
There are a number of miscellaneous actions variously collected under the name of "injurious
falsehood" designed to protect against the disparagement of or reflecting on a person's property
in land, chattels or intangible things.1 They have long been recognized as part of the economic
torts.2 The origins of these actions lie in the 16th century as an outgrowth of an action on the
case.3 The earliest cases involved an oral aspersion of the ownership of lands which prevented
their lease or sale.4 The gist of the action is the actual damage suffered by the plaintiff.5
Actions for injurious falsehood originally arose under such names as slander of title, slander of
goods, trade libel, interference with prospective advantage, disparagement of goods, title or
property and commercial disparagement.6 The term "injurious falsehood" was coined by Sir
William Salmond and has gradually been accepted as a more accurate characterization of the
interests being protected.7
Actions for injurious falsehood involve the publication of false statements, either orally or in
writing, reflecting adversely on the plaintiff's business or property, or title to property, and so
calculated as to induce persons not to deal with the plaintiff.8 There must be a showing that the
published statements are untrue, that they were made maliciously, that is without just cause or
excuse, and that the plaintiff suffered special damages.9 In other words, the elements of an action
for injurious falsehood consist of:
(1) A false statement disparaging the plaintiff's business, goods or property;
(2) published to a third person;
(3) maliciously and without just cause or excuse; and
(4) resulting in special damages in the form of pecuniary loss.10
In some cases, the disparagement directly impugns the plaintiff's title or ownership of, or interest
in, the property; in other cases, the disparagement does not question the plaintiff's title or
ownership but impugns the quality of his or her goods or property.11
Superficially, the tort of injurious falsehood appears to be comparable to defamation. In fact, it
has been referred to as "a species of defamation."12 Nevertheless, it "is in no way derived or
descended from, or related to, the defamation actions for libel and slander."13 The actions are
distinct;14 they protect different interests.15 There are some fundamental differences between the
two.16 Both actions involve false and injurious statements published to a third person,17 and
since the meaning of those published words are critical to the question of liability, the principles
governing a determination of that meaning are the same.18 However, defamation involves an
attack upon reputation,19 while injurious falsehood generally does not.20 An injurious falsehood

involves an adverse reflection not on the plaintiff personally, but on his or her goods21 or
property, or economic interest in that property.22 Nor does it protect the reputation of a business
as such.23 In that sense, the action is more closely allied to an action for deceit.24 The damages
sought are essentially compensatory for economic loss.25 There is no requirement in an action for
injurious falsehood that the publication be defamatory, but the plaintiff, unlike in a defamation
action, must plead and prove that the words were false,26 that they were actuated by malice, and
that the plaintiff suffered special damages.27 Nevertheless, the same publication found both
causes of action.28
These differences led Professor Prosser to conclude that injurous falsehood "is to be classed as
one form of intentional interference with economic relations, and not as a branch of the special
and strict liability for the more general harm to personal reputation involved in libel and
slander."29 Of course, a publication may be both a defamation and injurious falsehood at the
same time, since it may not only reflect adversely upon the plaintiff's property or interest, but
also say something defamatory about the plaintiff in his or her use or disposition of the
property.30 Thus, a disparaging remark about a product may also impeach the business methods
or integrity of the plaintiff personally and the latter may also have an action for defamation.31
Recently, however, the English Court of Appeal held that a plaintiff who had been personally
defamed could nevertheless sue solely in malicious falsehood if the defendant maliciously made a
false statement which caused the plaintiff pecuniary loss.32 In the particular case, the plaintiff
was a former maid for Princess Anne and it had been falsely reported that she stole four letters
belonging to the Princess, handed them to a national newspaper and that she was to be dismissed
from royal service. The plaintiff was unable to finance a lawsuit and sought legal aid. The Legal
Aid Act, 1988, did not permit funding for defamation actions but did permit funding for malicious
falsehood. For this reason, she brought an action for malicious falsehood and was given a legal
aid certificate. The court held that this was not an abuse of process and permitted the case to go
forward.33 This wasfollowed by a decision of the same court holding that a plaintiff suing for
malicious falsehood for what were essentially defamatory words was not required to allege or
prove special damages if the words were calculated to cause pecuniary damage as set out in
section 3 of the Defamation Act 1952, and was entitled to an award of aggravated damages.34
Since the action was not for defamation, the plaintiff was not entitled to any damages for loss of
reputation.35 For the most part, however, there is greater likelihood that a plaintiff will pursue
his or her remedy in an action for defamation rather than injurious falsehood where that option
is available.36
It was suggested in Derbyshire County Council v. Times Newspaper Ltd.,37 that a local authority
could sue for malicious falsehood. However, in Ballina Shire Council v. Ringland,38 the Court of
Appeal for New South Wales held that the same principles that deny the right of a local
governmental authority to maintain an action for defamation are applicable to actions for
injurious falsehood. As suggested by Kirby P., "the claim of injurious falsehood is simply the
presentation of the same alleged wrong of defamation but in a different guise."39
In the United States, regardless of the label placed on a cause of action, if the gist of the action is
one of defamation it must satisfy the constitutional requirements of the First Amendment as
articulated in New York Times and its progeny.40 Those protections apply to all claims for
injurious falsehoods regardless of the label applied in the cause of action.41 Therefore, if the
plaintiff is a public official, he or she must plead and prove knowing or reckless falsity on the part
of the defendant.42 If the information which is allegedly defamatory is located in a computer data
bank, the plaintiff must prove that the defendant knew or had reason to know that the
information placed by others in the data bank was defamatory.43
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(5) — Recklessness and Other Extreme Behavior
"Recklessness is ... not to be confused with mere carelessness, impulsiveness or irrationality".459
Courts have drawn "a distinction between honest belief formed by carelessness, impulsiveness or
irrationality—which does not amount to actual malice—and a belief based on recklessness, or no
belief in its accuracy at all, which does."460 "Malice may be inferred from the reckless publication
of libelous matter."461 Speaking recklessly462 and in utter disregard of the consequences,463 or in
knowing or reckless indifference to464 or disregard for the truth,465 or in reckless,466 wanton,467
willful,468 or conscious disregard of the plaintiff's rights,469 or at least speaking without caring
whether what one says is true or false,470 or indifferent to their truth or falsity,471 is certainly
strong,472 if not conclusive,473 evidence of malice.474 A defendant who publishes defamatory
matter recklessly is to be treated as if he or she knew it was false,475 or at least of having no
positive belief that it was true.476
A lack of any grounds for belief has been treated the same as reckless disregard.477 A defendant
who makes a defamatory assertion without any,478 or at least sufficient,479 knowledge to warrant
it, or without having made reasonable inquiry where the means or sources were otherwise
readily available to him,480 or who deliberately refrains from making any inquiry,481 or to
corroborate allegations that are reported,482 may be guilty of reckless and, therefore, malicious
conduct.483 "Mere reckless statements, or statements based on nothing in the way of information,
are not protected because they cannot be said to have been made in good faith".484 In Schaefer v.
Schwab485 it was said:
If the defendant could be shown to have written and published what he knew to be false the privilege of the
occasion would not protect him. So, also, if he had the means at hand for ascertaining the truth and, from some
motive of his own, he recklessly made the statement without full or sufficient inquiry.486

It was held to be malicious for a defendant to accuse a plaintiff of illegally selling beer to
teenagers where the accusation was based solely upon personal suspicions without any attempt
to investigate,487 or for a defendant newspaper to report personal misconduct without taking "the
trouble to ascertain what the real facts were",488 or for an alderman to assert that a ski instructor
was never a member of the national ski team, as he claimed, when the truth was readily and
easily ascertainable,489 or for a post office inspector to inform others that the defendant had
confessed to taking money from letters at the post office, when she had persistently and
repeatedly denied to the inspector having made such a confession or any confession at all.490
Where the defendant had "no earthly idea" where she had heard that the plaintiff had vandalized
some golf carts, the court could find that she acted recklessly in accusing the plaintiff of doing
so.491
Recklessness may also be shown by the failure to verify information before it is published
particularly where the verification is practicable and the defamatory charge is serious with

possible serious consequences for the person defamed.492 Thus, where an employee is accused of
stealing liquor and putting it in the trunk of his car, the manager of the plant has an obligation to
investigate first before firing the employee and notifying others of the reasons for the discharge,
particularly where the employee offers to allow the manager to search his car and home.493 On
the other hand, it was held that the defendant at a union meeting was not acting recklessly or
maliciously when he circulated written charges against the plaintiff with the executive of the
union based upon information he received from others which he believed to be true, but did not
discuss the information with the plaintiff before doing so.494
Malicious intent may also be indicated where a defendant makes statements some of which are
contradictory and which include a defamatory imputation, since a jury may find that he stated
something he did not know or believe to be true. Thus, in Foster v. Upchurch495 a newspaper
reported erroneously in the first part of an article that the "Culberson County Sheriff" beat to
death a prisoner when, in fact, it was the Hudspath County Sheriff who was correctly identified in
the same article. The court held that because the contradiction appeared in the same article the
"trial court could have determined either that the defamation was made by one knowing that it
was false ... or at least that he acted in reckless disregard of the true facts which were
subsequently reported in the same column."496
Malice was also shown when an employer, in circulating defamatory remarks about a former
employee, relied only on office hearsay without making any attempt to verify or investigate the
charges, even after the plaintiff offered an appropriate explanation.497 And in Gross v.
Abernathy498 the court reversed and remanded a case for a new trial for the reason that there
was evidence that a defendant, who accused the plaintiff of stealing his tile, had not shown that
he knew or had reason to believe that the tile was missing. In Harris v. Temple,499 the court found
that an assistant store manager acted maliciously when he accused a regular customer of writing
a bad check in front of several persons as she was leaving the store without making any inquiry
into the validity of the check, and based solely upon a report that checks drawn two years earlier
by her husband had been returned unpaid.500
"[T]here is no absolute standard of recklessness."501 It depends not only on the behavior and
actions of the defendant and the utility of and necessity for that conduct, but on the occasion and
circumstances giving rise to the defamatory statement,502 the nature of the information and the
basis upon which the claim of privilege is made.503 There may be instances where conduct, which
might otherwise be considered reckless, may not be so in light of the importance of the
communication. Thus, in M'Lean v. Adam504 it was held that malice was not shown when the
chairman of a public health committee on clearly insufficient, but honestly held, evidence stated
that the outbreak of typhoid fever was attributable to the plaintiff's milk.505 On the other hand,
lawyers may be held to a higher standard of care, since they are presumed to be reasonably
familiar with the law of libel, and conduct that might ordinarily be considered careless behavior
in a lay person, may be characterized as reckless behavior if a lawyer is involved.506 Thus, in
Botiuk v. Toronto Free Press Publications Ltd.,507 where a number of lawyers signed a "Lawyers
Declaration", containing defamatory statements about the plaintiff, without first reading the
declaration, taking reasonable steps to investigate the accuracy of the assertions, or discussing it
with the plaintiff, the court held that their conduct was reckless and, therefore, malicious.508
Malice may also be shown by wilful or wanton misconduct on the part of defendant.509 In some
jurisdictions, malice has been found in a wanton disposition,510 or in a wilful511 or wanton512
disregard of the truth, or a wilful and wanton neglect of the rights and interests of the plaintiff,513
or in "a wanton disposition grossly negligent of the rights of others",514 or in a decision
causelessly and wantonly to injure the plaintiff,515 '"or such gross indifference to the right of
others as will amount to a willful or wanton act.'"516 In this context, "willful" and "wanton" have
been defined as "an act done with specific intention to injure the person that was injured, or an

act done with such utter recklessness as to indicate a disregard of the consequences."517 In
Australia where malice is defined as an "improper purpose", recklessness does not meet that test
unless it amounts to "wilful blindness" which is considered the equivalent of knowledge of
falsity.518
There is no clear concensus whether gross negligence is evidence of malice in the few cases that
have considered the question.519
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malice concluded "that the defendant had allowed his mind to fall into such a state of 'anger or gross and
unreasoning prejudice' with regard to the plaintiff ... that he recklessly cast aspersions ... [without] ...
stopping to ascertain whether what he was saying about him was true or false." See also Fraser v. Sykes,
1971 CarswellAlta 27, [1971] 1 W.W.R. 246, affirmed (1971), 1971 CarswellAlta 138, 19 D.L.R. (3d) 75 (Alta.
C.A.), affirmed (sub nom. Sykes v. Fraser) 1973 CarswellAlta 152, [1974] S.C.R. 526; Palmer School and
Infirmary of Chiropractic v. Edmonton, 1921 CarswellAlta 108, [1921] 2 W.W.R. 6 (Alta. S.C.); A.T.U. v.
I.C.T.U., 1997 CarswellAlta 154, 49 Alta. L.R. (3d) 1, 195 A.R. 161, [1997] 5 W.W.R. 662 (Alta. Q.B.); Oana v.
Marwell Construction Co. Ltd. (1957), 1957 CarswellBC 229, 8 D.L.R. (2d) 377 (B.C.S.C.); Showier v. MacInnes
(1937), 1937 CarswellBC 3, 51 B.C.R. 391 (S.C.); Shapiro v. Vancouver (City) (May 29, 1979), 1979 CarswellBC
860, [1979] B.C.J. No. 577 (S.C.) ("recklessness induced by anger or unreasoning prejudice may constitute
an abuse of the privilege"); Lewis v. Abel, 2007 CarswellBC 919, 2007 BCSC 604; Winnipeg Steel Granary &
Culvert Co. v. Canada Ingot Iron Culvert Co. (1912), 1912 CarswellMan 283, 22 Man. R. 576 (C.A.); Schaefer
v. Schwab (1909), 1909 CarswellMan 125, 19 Man. R. 212 (C.A.); Hiltz & Seamone Co. v. Nova Scotia
(Attorney General) (1997), 1997 CarswellNS 467, 164 N.S.R. (2d) 161, 491 A.P.R. 161 (N.S. S.C.), varied (1999),
1999 CarswellNS 5, 44 C.L.R. (2d) 15, 173 N.S.R. (2d) 341, 527 A.P.R. 341, 172 D.L.R. (4th) 488 (N.S. C.A.);
Knorr v. Ibrahim (1998), 1998 CarswellNS 192, 169 N.S.R. (2d) 34, 508 A.P.R. 34 (N.S. S.C.) ("reckless
indifference"); Doucette v. Nova Scotia, 2016 CarswellNS 33, 2016 NSSC 25, additional reasons 2016
CarswellNS 229, 2016 NSSC 78, affirmed Marson v. Nova Scotia, 2017 CarswellNS 72, 2017 NSCA 17; Roach
v. Long (1998), 1998 CarswellOnt 1042, 108 O.A.C. 241(Ont. C.A.);Hodgson v. Canadian Newspapers Co. Ltd.
(2000), 49 O.R. (3d) 161, 2000 CarswellOnt 2164, [2000] O.J. No. 2293, 189 D.L.R. (4th) 241, 133 O.A.C. 174
(C.A.), leave to appeal refused (2001), 2001 CarswellOnt 5614, [2000] S.C.C.A. No. 465, 271 N.R. 394 (note),
149 O.A.C. 399 (note) (S.C.C.); RTC Engineering Consultants Ltd. v. Ontario (2002), 2002 CarswellOnt 851,
156 O.A.C. 96, 58 O.R. (3d) 726, (sub nom. RTC Engineering Consultants Ltd. v. Ontario (Ministry of the
Solicitor General & Correctional Services - Office of the Fire Marshall)) 2002 CarswellOnt 851, [2002] O.J. No.
1001 (C.A.); Watson v. Southam Inc. (January 26, 1998), Doc. 6562/94 (Ont. Gen. Div.) (unreported); C v. D
(1924), 1924 CarswellOnt 132, 56 O.L.R. 209 at 215 (S.C.) ("reckless indifference ... as to the truth or falsity
of his statements"); Woods v. Plummer (1907), 1908 CarswellOnt 79, 15 O.L.R. 552 (C.A.); English v. Lamb
(1900), 32 O.R. 73 (C.A.); St. Elizabeth Home Society v. Hamilton (City) (2005), 2005 CarswellOnt 7298, [2005]
O.J. No. 5369 (S.C.J.). In Teskey v. Toronto Transit Commission (2003), 2003 CarswellOnt 4451, [2003] O.J.
No. 4547 (Ont. S.C.J.), at para. 17, Wilson J. said: "Recklessness is distinct from carelessness, impulsiveness
or irrationality in arriving at a positive belief that the allegations published were true. Carelessness is not
evidence of malice." In Clark v. Molyneux (1877), 3 Q.B.D. 237 at 247 (C.A.), noted in (1878), 42 J.P. 291,
Brett L.J. said: "So if it be proved that out of anger, or for some other wrong motive, the defendant has
stated as true that which he does not know to be true, and he has stated it whether it is true or not,
recklessly, by reason of his anger or other motive, the jury may infer that he used the occasion, not for the
reason which justifies it, but for the gratification of his anger or other indirect motive." See also Lopes L.J.
in Royal Aquarium and Summer and Winter Garden Society Ltd. v. Parkinson, [1892] 1 Q.B. 431 at 454 (C.A.)
whose language is almost a verbation repetitition of Brett's statement. And Lord Diplock in Horrocks v.
Lowe, [1975] A.C. 135 at 150 (H.L.) said: "If he publishes untrue defamatory matter recklessly, without
considering or caring whether it be true or not, he is in this, as in other branches of the law, treated as if
he knew it to be false." Quoted favourably in Leverman v. Campbell Sharp Ltd. (1987), 1987 CarswellBC 53,

36 D.L.R. (4th) 401 at 404 (B.C.C.A.); Ramsey v. Pacific Press, 2000 CarswellBC 2480, 2000 BCSC 1551, [2000]
B.C.J. No. 2422 (S.C.); DDI Diamonds Direct Inc. v. Raney, 2006 BCSC 952, 2006 CarswellBC 1852 (S.C.) at
para. 58; M.D.A. Marine Design Associates Ltd. v. British Columbia Ferry Services Inc., 2008 CarswellBC
2241, 2008 BCSC 1432, at para. 64, additional reasons 2009 CarswellBC 2632, 2009 BCSC 1342; Austin v.
Lynch, 2016 CarswellBC 2017, 2016 BCSC 1344 at para. 97, additional reasons 2016 CarswellBC 3348, 2016
BCSC 2221; Procor Ltd. v. U.S.W.A. (1990), 1989 CarswellOnt 873, 65 D.L.R. (4th) 287 at 297 (Ont. H.C.),
additional reasons (1990), 65 D.L.R. (4th) 287 at 310 (Ont. H.C.); Norman v. Westcomm International
Sharing Corp. (November 27, 1997), Doc. Toronto 96-CU-104410CM (Ont. Gen. Div.) (unreported); Oliver v.
Chief Constable of Northumbria Police, [2004] EWHC 790 (Q.B.D.), at para. 134; Thornton v. Telegraph
Media Group Ltd., [2011] EWHC 1884 (Q.B.) at para. 66. See also Reynolds v. Times Newspapers Ltd., [1999]
4 All E.R. 609, [1999] H.L.J. No. 45, [1999] 3 W.L.R. 1010 (H.L.); Morrison v. Belcher (1863), 3 F. & F. 614, 176
E.R. 280; Monks v. Warwick District Council, [2009] EWHC 959 (Q.B.); Lord Traynor in Nelson v. Irving
(1897), 24 R. 1054 (Ct. of Sess.); Hines v. Davidson, 1935 S.C. 30 (Ct. of Sess.); Cumming v. The Great North of
Scotland Railway Co., 1916 1 S.L.T. 181; Gooley v. Westpac Banking Corp. (1995), 129 Aust. L.R. 628; James v.
Nationwide News Pty. Ltd. (1992), 110 F.L.R. 274 (N.T.S.C.); Kennel Union of Southern Africa v. Park, 1981 (1)
S.A. 714 (Cape Prov. Div.); Moolman v. Slovo, 1964 (1) S.A. 760 (Witwatersrand Loc. Div.). However, see
Wright v. McCallum (1941), 1941 CarswellMan 13, 49 Man. R. 38 (C.A.) where the court was of the view
that malice "is not mere recklessness". Accord: McCarter Burr Co. v. Harris, 1922 CarswellAlta 97, [1922] 3
W.W.R. 929 (Alta. C.A.). Many American courts now follow the formula set out in New York Times Co. v.
Sullivan (1964), 376 U.S. 254 at 280 where the court concluded that malice would be established by proof
that the defamatory statement was made "with knowledge that it was false or with reckless disregard of
whether it was false or not." See, for example, Hirsch v. Cooper, 153 Ariz. 454, 737 P. 2d 1092 (Ariz. App.
1986); Domingaez v. Babcock, 727 P. 2d 362 (Colo. 1986); Scarpelli v. Jones, 229 Kan. 210, 626 P. 2d 785
(1981); Wynn v. Cole, 91 Mich. App. 517, 284 N.W. 2d 144 (1979); Maule v. N.Y.M. Corp., 54 N.Y. 2d 880, 429
N.E. 2d 416 (1981); Dun & Bradstreet, Inc. v. O'Neil, 456 S.W. 2d 896 (Tex. 1970). However, reckless
communications were always treated as evidence of malice by American courts before the Sullivan case.
See, e.g., Arizona Pub. Co. v. Harris, 20 Ariz. 446, 181 Pac. 373 (1919); Dun & Bradstreet, Inc. v. Robinson,
233 Ark. 168, 345 S.W. 2d 34 (1961); Hogan v. New York Times Co., 313 F. 2d 354 (2d Cir. 1963) (Connecticut
law); Merriman v. Lewis, 141 Fla. 832, 194 So. 349 (1940); Elms v. Crane, 118 Me. 261, 107 A. 852 (1919);
Robinson v. Van Auken, 190 Mass. 161, 76 N.E. 601 (1906); Burch v. Bernard, 107 Minn. 210, 120 N.W. 33
(1909); Jorgensen v. Pennsylvania Railroad Co., 25 N.J. 541, 138 A. 2d 24, 72 A.L.R. 2d 1415 (1958); Shapiro v.
Health Insurance Plan of Greater New York, 7 N.Y. 2d 56, 194 N.Y.S. 2d 509, 163 N.E. 2d 333 (1959); Purcell v.
Westinghouse Broadcasting Co., 411 Pa. 167, 191 A. 2d 662 (1963); Express Pub. Co. v. Lancaster, 270 S.W.
229 (Tex. Civ. App. 1925); Chambers v. Leiser, 43 Wash. 285, 86 Pac. 627 (1906). Recklessness continues to
be part of the common law definition of express malice. See, e.g., Constant v. Spartanburg Steel Products,
Inc., 316 S.C. 86, 447 S.E.2d 194 (1994); Howcroft v. Mountain States Telephone and Telegraph Co., 712 F.
Supp. 1514 (D. Utah 1989) (Utah law).
463 Lord Stormonth-Darling in Finburgh v. Moss' Empires, Ltd., 1908 S.C. 928 (Ct. of Sess.); See also Hiltz &
Seamone Co. v. Nova Scotia (Attorney General) (1997), 1997 CarswellNS 467, 164 N.S.R. (2d) 161, 491 A.P.R.
161 (N.S. S.C.), varied (1999), 1999 CarswellNS 5, 44 C.L.R. (2d) 15, 173 N.S.R. (2d) 341, 527 A.P.R. 341, 172
D.L.R. (4th) 488 (N.S. C.A.); Nichol v. Royal Canadian Legion, Ashby Branch No. 138 (2011), 2011 CarswellNS
236, 302 N.S.R. (2d) 208 (S.C.), additional reasons (2011), 2011 CarswellNS 342, 303 N.S.R. (2d) 295 (S.C.);
Cumming v. The Great North of Scotland Railway Co., 1916 1 S.L.T. 181.
464 ABC v. Chief Constable of West Yorkshire, [2017] EWHC 1650 (Q.B.) ("knowledge of or reckless

indifference as to falsity") (citing Gatley on Libel and Slander).
465 Hill v. Church of Scientology of Toronto (1995), 1995 CarswellOnt 396, 184 N.R. 1 (S.C.C.). See also
Botiuk v. Toronto Free Press Publications Ltd. (1995), 1995 CarswellOnt 1049, 126 D.L.R. (4th) 609 (S.C.C.);
Haggart Construction Ltd. v. Canadian Imperial Bank of Commerce, 1998 CarswellAlta 13, 57 Alta. L.R. (3d)
63, [1998] 5 W.W.R. 586, 213 A.R. 241 (Alta. Q.B.), affirmed 1999 CarswellAlta 540, 237 A.R. 116, 197 W.A.C.
116, 71 Alta. L.R. (3d) 176, [1999] 11 W.W.R. 486 (Alta. C.A.), additional reasons at (December 9, 1999), Doc.
Edmonton Appeal 9803-0402-AC (Alta. C.A.); Varga v. Van Panhuis, 269 A.R. 211, 2000 CarswellAlta 852,
2000 ABQB 538 (Q.B.); Universal Weld Overlays Inc. v. Shaben, 2001 CarswellAlta 1579, 2001 ABQB 1009,
305 A.R. 305, 16 C.P.R. (4th) 521 (Q.B.); Chapman v. Anderson (2006), 2006 CarswellAlta 1262, 407 A.R. 256
(Q.B.), affirmed (2012), 2012 CarswellAlta 74, 519 A.R. 373 (C.A.); Hill v. Johnston (2006), 2006 CarswellAlta
345, 2006 ABQB 212, 56 Alta. L.R. (4th) 262, 39 C.C.L.T. (3d) 28, 398 A.R. 147 (Q.B.); Neuschaefer v. Leskiw
(2008), 2008 CarswellAlta 14, 435 A.R. 350 (Q.B.); McQuaig v. Harbour Financial Inc. (2009), 2009
CarswellAlta 1987, 18 Alta. L.R. (5th) 83 (Q.B.); Luft v. Taylor, Zinkhofer & Conway, 2016 CarswellAlta 543,
2016 ABQB 182, varied 2017 CarswellAlta 1183, 2017 ABCA 228, additional reasons Luft v. Taylor, 2017
CarswellAlta 1525, 2017 ABCA 271, leave to appeal refused Donald Vance Luft and Susan Anne Luft v.
Taylor, Zinkhofer & Conway, et al., 2018 CarswellAlta 1113 (S.C.C.); DeKoter v. McLeod, 2018 CarswellAlta
550, 2018 ABQB 217; Taylor-Wright v. CHBC-TV (2000), 82 B.C.L.R. (3d) 50, 2000 CarswellBC 2317, [2000]
B.C.J. No. 2317, 2000 BCCA 629, [2000] 11 W.W.R. 250, 2 C.C.L.T. (3d) 222, 194 D.L.R. (4th) 621, 144 B.C.A.C.
295, 236 W.A.C. 295 (C.A.), additional reasons at 2001 CarswellBC 865, 2001 BCCA 298, 199 D.L.R. (4th) 292
(C.A.); B.S.O.I.W., Local 97 v. Campbell (1997), 1997 CarswellBC 2271, 152 D.L.R. (4th) 547 , 40 B.C.L.R. (3d)
1, [1998] 4 W.W.R. 740 (B.C. S.C.); Masunda v. Johnson, 1999 CarswellBC 2479, 1999 BCSC 1744, [1999] B.C.J.
No. 2570 (S.C.), affirmed 2001 BCCA 530, 2001 CarswellBC 2172, 158 B.C.A.C. 196 (C.A.); Hanisch v. Canada,
2003 CarswellBC 1594, [2003] B.C.J. No. 1518, 2003 BCSC 1000 (S.C.), reversed in part on other grounds 35
B.C.L.R. (4th) 33, 2004 CarswellBC 2383, 332 W.A.C. 161, 2004 BCCA 539, 27 C.C.L.T. (3d) 1 (C.A.);; Lions Gate
Marketing Co. Ltd. v. Used Car Dealers Assn. of Ontario, 2004 BCSC 586, 2004 CarswellBC 969 (S.C.),
reversed on other grounds 2005 CarswellBC 1159, 2005 BCCA 274, 41 B.C.L.R. (4th) 243, 212 B.C.A.C. 256,
350 W.A.C. 256 (C.A.); Cimolai v. Hall, 2005 CarswellBC 201, [2005] B.C.J. No. 81, 2005 BCSC 31, additional
reasons at (2005), 2005 CarswellBC 2080, 2005 BCSC 1256, 17 C.P.C. (6th) 191 (S.C.), affirmed 2007 BCCA
225, 2007 CarswellBC 829, 240 B.CA.C 53, 398 W.A.C. 53, 44 C.P.C. (6th) 389 (C.A.); Rolfe v. Hertz, 2009
CarswellBC 2980, 2009 BCSC 1522 ([In Chambers]); Lawson v. Baines, 2011 CarswellBC 600, 2011 BCSC 326,
affirmed 2012 CarswellBC 558, 2012 BCCA 117 ("reckless indifference as to whether they were true");
Mann v. I.A.M. & A.W., 2012 CarswellBC 226, 2012 BCSC 181; Saint John (City) Employee Pension Plan v.
Ferguson (2008), 2008 CarswellNB 143, 328 N.B.R. (2d) 319 (C.A.), leave to appeal refused (2008), 2008
CarswellNB 308, 349 N.B.R. (2d) 400 (note) (S.C.C.); Wells v. Puddister, 2007 CarswellNfld 134, 2007 NLCA
25, 265 Nfld. & P.E.I.R. 174, 805 A.P.R. 174 (N.L. C.A.); Campbell v. Jones, 197 N.S.R. (2d) 212, 2001
CarswellNS 342, [2001] N.S.J. No. 373, 2001 NSSC 139, 616 A.P.R. 212 (S.C.), reversed on other grounds
[2002] N.S.J. No. 450, 2002 CarswellNS 431, 2002 NSCA 128 (C.A.); RTC Engineering Consultants Ltd. v.
Ontario (2002), 2002 CarswellOnt 851, 156 O.A.C. 96, 58 O.R. (3d) 726, (sub nom. RTC Engineering
Consultants Ltd. v. Ontario (Ministry of the Solicitor General & Correctional Services - Office of the Fire
Marshall)) 2002 CarswellOnt 851, [2002] O.J. No. 1001 (C.A.); MacArthur v. Meuser (1997), 1997
CarswellOnt 1007, 146 D.L.R. (4th) 125, 35 C.C.L.T. (2d) 197 (Ont. Gen. Div.), affirmed (2000), 188 D.L.R.
(4th) 191, 2000 CarswellOnt 1277, 135 O.A.C. 296 (C.A.); Norman v. Westcomm International Sharing Corp.
(November 27, 1997), Doc. Toronto 96-CU-104410CM (Ont. Gen. Div.) (unreported); Lipczynska-Kochany v.
Gillham (2001), 2001 CarswellOnt 3188, [2001] O.J. No. 3509 (S.C.J.), affirmed (2003), 2003 CarswellOnt 760,
30 C.C.E.L. (3d) 69 (Ont. C.A.), leave to appeal refused (2003), 2003 CarswellOnt 3809, 327 N.R. 391 (note)
(S.C.C.); Teskey v. Toronto Transit Commission (2003), 2003 CarswellOnt 4451, [2003] O.J. No. 4547 (Ont.

S.C.J.); Lake v. Vaughan (2003), 2003 CarswellOnt 633, [2003] O.J. No. 767 (S.C.J.), affirmed (2004), 2004
CarswellOnt 5045 (C.A.); Best v. Spasic (2004), 2004 CarswellOnt 6107, [2004] O.J. No.5765 (S.C.J.),
additional reasons at (2005), 2005 CarswellOnt 994 (S.C.J.); Warman v. Fromm (2007), 2007 CarswellOnt
9648, 62 C.C.L.T. (3d) 227 (Ont. S.C.J.), affirmed 2008 CarswellOnt 7637, 2008 ONCA 842, 62 C.C.L.T. (3d)
246, leave to appeal refused (2009), 2009 CarswellOnt 2174, 261 O.A.C. 398 (note) (S.C.C.); Vigna v. Levant
2010 CarswellOnt 10295, 2010 ONSC 6308, 223 C.R.R. (2d) 1, additional reasons 2011 CarswellOnt 2592,
2011 ONSC 629 ("reckless indifference to whether the words were true or false"); Kim v. Dongpo News,
2013 CarswellOnt 11040, 2013 ONSC 4426 (S.C.J.), additional reasons 2013 CarswellOnt 13100, 2013 ONSC
5751 (S.C.J.); Todd v. Everett, 2014 CarswellOnt 2451, 2014 ONSC 1322 (Div. Ct.); Peterkin v. Union of
Northern Workers, 2006 CarswellNWT 42, [2006] N.W.T.J. No. 43, 2006 NWTSC 34, additional reasons 2006
CarswellNWT 78, 2006 NWTSC 58. In Fitzpatrick-Smith v. Jacobson (2000), 2000 CarswellOnt 768, [2000]
O.J. No. 860 (Marach 15, 2000) (Ont. S.C.J.), Low J. said: "Malice may also be shown if it be demonstrated
that the defendant made the defamatory statements knowing them to be untrue, or that she was reckless
as to whether they were true or not." See also Teamsters, Local 987 v. U.F.C.W., Local 401 (2003), 2003
CarswellAlta 1851, [2003] A.J. No. 1610, 2003 ABQB 1065, (sub nom. Pope v. O'Halloran) 347 A.R. 186,
[2004] 10 W.W.R. 574, 25 Alta. L.R. (4th) 333 (Q.B.), reversed on other grounds 2005 CarswellAlta 1091,
2005 ABCA 263, 53 Alta. L.R. (4th) 79, [2006] 4 W.W.R. 16, (sub nom. Pope v. O'Halloran), 2005 CarswellAlta
1091, 371 A.R. 137 (C.A.). Accord: Pervaiz v. Ealing London Borough, [2000] E.W.J. No. 4199 (C.A.)
("recklessness as to its truth"); Shelmerdine v. Mewett, [1993] S.A.S.C. 3932 (Full Court) ("recklessly
indifferent to truth or falsity"); Peterson v. Advertiser Newspapers Ltd. (1995), 64 S.A.S.R. 152 (Full Court)
("reckless as to its truth or falsity"). In Rai v. Bholowasia, [2015] EWHC 382 (Q.B.) at para. 161, Parkes J.
said: "Recklessness can be enough. Thus, malice can be demonstrated if a claimant proves the defendant
to have been genuinely indifferent to the truth or falsity of the defamatory allegations. In that event, he
would be treated as if he knew them to be false." In the United States, see Charles Parker Co. v. Silver City
Crystal Co., 142 Conn. 605, 116 A.2d 440 (1955); Rippett v. Bemis, 672 A.2d 82 (Me. 1996); Colantonio v.
Mercy Medical Center, 135 A.D.3d 686, 24 N.Y.S.3d 653 (2d Dept. 2016); Tibke v. McDougall, 479 N.W.2d 898
(S.D. 1992). There appears to be at least one court in the United States that does not find knowing or
reckless falsity sufficient for common law malice. Thus, in Winckel v. Von Maur, Inc., 652 N.W. 2d 453
(Iowa 2002), the court held that an instruction and jury finding on the basis of the constitutional test of
knowing or reckless disregard was insufficient to meet Iowa's common law test of malice of ill-will,
hatred or a desire to do another harm for the purpose of defeating a qualified privilege.
466 Dun & Bradstreet, Inc. v. Robinson, 233 Ark. 168, 345 S.W. 2d 34 (1961); Moss v. Stockard, 580 A. 2d
1011 (D.C. App. 1990); Merriman v. Lewis, 141 Fla. 832, 194 So. 349 (1940); Marks v. Estate of Hartgerink,
528 N.W. 2d 539 (Iowa 1995); Snodgrass v. Headco Industries, Inc., 640 S.W. 2d 147 (Mo. App. 1982); Pecue
v. West, 233 N.Y. 316, 135 N.E. 515 (1922); A.B.C. Needlecraft Co. v. Dun & Bradstreet, 245 F. 2d 775 (2d Cir.
1957) (New York law); Stevenson v. Morris, 288 Pa. 405, 136 A. 234, 50 A.L.R. 335 (1927); Express Pub. Co. v.
Lancaster, 270 S.W. 229 (Tex. Civ. App. 1925). In John Hancock Mutual Life Ins. Co. v. Zalay, 581 So. 2d 178
(Fla. App. 1991), the court disapproved an instruction that found malice in a statement made reckless by
and without regard for its truth or falsity. The court cites no authority and the decision is inconsistent
with Merriman v. Lewis, supra. The Illinois Supreme Court recently defined an abuse of a privilege as a
direct intention to injure another or a reckless disregard of his or her rights and of the consequences that
may result. Kuwik v. Starmark Star Marketing and Administration, Inc., 156 Ill. 2d 16, 188 Ill. Dec. 765, 619
N.E. 2d 129 (1993). Nickels J. said: "[A]n abuse of a qualified privilege may consist of any reckless act
which shows a disregard for the defamed party's rights, including the failure to properly investigate the
truth of the matter, limit the scope of the material, or send the material to only the proper parties." Id., at
136. In Toler v. Sud-Chemie, Inc., 458 S.W.3d 276 at 288-289 (Ky. 2014), Minton C.J. noted the link between

the common law test of actual malice and the recently articulated constitutional test saying "as early as
1910, we approved of jury instructions defining ... actual malice to include reckless disregard. We
highlight this to point out that actual malice is not a new concept in the law and Sullivan did little to
change its application outside of raising the standard of proof in public—figure cases to clear—and—
convincing evidence." The court referred to its decision in Tanner v. Stevenson, 138 Ky. 578, 128 S.W. 878
(1910). Of course, this is not entirely true because the common law test was more elastic and included, in
addition to knowing and reckless disregard, the defendant's motivation.
467 Arizona Pub. Co. v. Harris, 20 Ariz. 446, 181 Pac. 373 (1919); Marks v. Estate of Hartgerink, 528 N.W. 2d
539 (Iowa 1995); Kletschka v. Abbott—Northwestern Hospital, Inc., 417 N.W. 2d 752 (Minn. App. 1988)
("Causelessly and wantonly"); Conrad v. Allis—Chalmers Mfg. Co., 228 Mo. App. 817, 73 S.W. 2d 438 (1934);
Colbert v. Journal Pub. Co., 19 N.M. 156, 142 Pac. 146 (1914) ("Wanton disregard of the civil obligations of
the defendant toward the plaintiff"); Pecue v. West, 233 N.Y. 316, 135 N.E. 515 (1922); Purcell v.
Westinghouse Broadcasting Co., 411 Pa. 167, 191 A. 2d 662 (1963); Southeastern Tidewater Opportunity
Project, Inc. v. Bade, 435 S.E. 2d 131 (Va. 1993).
468 Southeastern Tidewater Opportunity Project, Inc. v. Bade, 435 S.E. 2d 131 (Va. 1993).
469 Constant v. Spartanburg Steel Products, Inc., 316 S.C. 86, 447 S.E.2d 194 (1994). See also Floyd v. WBTW,
2007 WL 4458924 (D.S.C., Div. Florence 2007) ("conscious indifference toward plaintiff's rights"); Carter v.
Hahn, 821 A. 2d 890 (D.C. 2003) (conscious indifference as to results or effects upon the rights or others);
Ullrich v. New York Press Co., 23 Misc. 168, 50 N.Y.S. 788 (1898) ("wanton or reckless disregard of the rights
of others").
470 Drouin v. Gagnon (1976), 1975 CarswellAlta 269, 58 D.L.R. (3d) 428 (Alta. S.C.); Silbernagel v. Empire
Stevedoring Co. Ltd. (1979), 1979 CarswellBC 466, 18 B.C.L.R. 384 (S.C.), affirmed (1980), 21 B.C.L.R. 290,
1980 CarswellBC 155 (C.A.); Johnson v. Jolliffe (1981), 1981 CarswellBC 18, 26 B.C.L.R. 176 (S.C.); Kelly v.
Magnolo (November 23, 1983), 1983 CarswellBC 1918, [1983] B.C.J. No. 376 (S.C.); Somani v. Jilani, 2018
CarswellBC 2121, 2018 BCSC 1331 ("reckless indifference whether it is true or false"); Smith v. Cross, 2007
CarswellBC 2916, 2007 BCSC 1757, affirmed (2009), 2009 CarswellBC 3148, 314 D.L.R. (4th) 457 (C.A.)
("reckless indifference as to whether or not they were true"); Trueman J.A. in Wright v. McCallum (1941),
1941 CarswellMan 13, 49 Man. R. 38 (C.A.); Lupee v. Hogan (1920), 47 N.B.R. 492 (C.A.); Hiltz & Seamone Co.
v. Nova Scotia (Attorney General) (1997), 1997 CarswellNS 467, 164 N.S.R. (2d) 161, 491 A.P.R. 161 (N.S.
S.C.), varied (1999), 1999 CarswellNS 5, 44 C.L.R. (2d) 15, 173 N.S.R. (2d) 341, 527 A.P.R. 341, 172 D.L.R. (4th)
488 (N.S. C.A.); C. v. D. (1924), 1924 CarswellOnt 132, 56 O.L.R. 209, 506 (S.C.); Robinson v. Dun (1897), 24
O.A.R. 287; Rudd v. Cameron (1912), 1912 CarswellOnt 216, 26 O.L.R. 154, affirmed (1912), 1912
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Express Pub. Co. v. Hormuth, 5 S.W. 2d 1025 (Tex. Civ. App. 1928). In Bartels v. Retail Credit Co., 185 Neb.
304, 175 N.W. 2d 292 (1970), the court stated that malice may be shown if there is a showing of "a gross
disregard of the rights of the person injured as is equivalent to malice in fact." In Missouri, K. & T. Ry Co.
v. Watkins, 77 Okla. 270, 188 P. 99 (1920), the court held that that malice may be shown by gross
negligence that is deemed equivalent to an evil intent.
2021 Thomson Reuters Limited
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Part 1: Overview
1.1 Message from the Chair
In February 2020, the Ontario government established the Capital Markets Modernization Taskforce and
appointed my four fellow Taskforce members and myself to review and modernize Ontario’s capital markets.
Unlike other expert panels, this is a Taskforce that reports directly to the Minister of Finance. We are
incredibly honoured to be entrusted with this opportunity to propose substantive changes that will benefit
Ontario’s capital markets.
A vibrant economy needs vibrant capital markets, driven by innovation, competition and diversity. Since the
last securities regulatory framework review in 2003, the financial system globally has undergone systemic
changes, particularly in response to the 2008 global financial crisis. More recently, the ongoing COVID-19
pandemic has highlighted the need for modernized capital markets in a post-pandemic economy that would
assist businesses raise capital, incubate innovative companies, invigorate large and small intermediaries, and
protect investors. The Minister has tasked us with developing bold, innovative recommendations that are not
just solving yesterday’s issues but are transformative and forward looking, and we hope to deliver on that
mandate.
Over the last few months, including throughout the COVID-19 lockdown period, the Taskforce has been hard
at work, listening to over 110 stakeholders about the challenges they face. We have met with some of the
largest financial institutions and publicly listed companies in Canada. We have also listened to independent
investment dealers, start-ups, entrepreneurs, investor advocacy groups and academics.
Through our initial consultations, we have heard what is important to stakeholders and what can be improved,
including but not limited to:
•

streamlining the regulatory governance structure and framework;

•

reducing legislative and regulatory burden on the sector;

•

encouraging competition between market participants;

•

helping businesses grow and attract investment;

•

ensuring regulations are adaptive to technological advancements;

•

enhancing investor protection;

•

aligning regulatory models; and

•

enhancing diversity in our capital markets.
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On behalf of the Taskforce, I would like to thank the stakeholders who have provided input to us thus far and
encourage continued stakeholder feedback as the Taskforce aims to transform the regulatory landscape for
the capital markets sector in a post-pandemic economy. To-date, we have formulated over 70
recommendations corresponding to the different areas of focus identified above. At this time, we would
benefit from your feedback on the 40+ most high-impact policy proposals in our work so far, outlined in this
report. Your continued input is important in the development of our final, prescriptive and more
comprehensive list of recommendations to the Minister of Finance on how to help build Ontario’s economy
to benefit people across the province.
This report was a result of a dedicated team effort and I extend my greatest gratitude to my fellow Taskforce
members, Rupert Duchesne, Wes Hall, Melissa Kennedy and Cindy Tripp, for their tremendous dedication and
commitment to public service throughout this process. I would also like to thank Assistant Deputy Minister
David Wai, Sunita Chander, Shameez Rabdi, Jeet Chatterjee, Luc Vaillancourt and Diane Yee at the Ministry of
Finance, as well as the Ontario Securities Commission for their support in this process. I would also like to
thank Heidi Reinhart, Rowan Weaver, Abigail Court and Daniel Weiss from Norton Rose Fulbright Canada for
their support to the Taskforce. I would also like to thank members of the Expert Advisory Group for their
ongoing support.
Together, we will modernize our capital markets regulatory framework that will support and sustain a healthy
and prosperous capital markets ecosystem, making Ontario one of the most attractive capital markets in the
world.

Walied Soliman
Taskforce Chair
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1.2 Background
The securities regulatory framework was last reviewed in 2003, well over 15 years ago. The last committee to
review Ontario’s capital markets, chaired by Purdy Crawford, was convened in 2000 and released a report
three years later. Since this last review, the global financial system has undergone systemic changes,
particularly in response to the 2008 global financial crisis. More recently, the ongoing COVID-19 pandemic
has highlighted the need for modernized capital markets to assist businesses raise capital, incubate innovative
companies, and protect investors.
As part of its commitment to modernize Ontario’s capital markets, the government established the Capital
Markets Modernization Taskforce in February 2020 and appointed members to review and make
recommendations to modernize Ontario’s capital markets regulation. The Taskforce members include:

Walied Soliman,
Taskforce Chair, Canadian Chair,
Norton Rose Fulbright

Rupert Duchesne,
Former CEO and Director of Aimia

Wesley J. Hall,
Founder and Executive Chair,
Kingsdale Advisors

Melissa Kennedy,
Executive Vice President, Chief
Legal Officer and Public Affairs,
Sun Life

Cindy Tripp,
Founding Partner, former Managing
Director, Co-Head Institutional
Trading of GMP Securities L.P.

Appendix A contains the biographies of all Taskforce members.
Over the last few months, the Taskforce met with over 110 stakeholders to elicit preliminary feedback on the
challenges businesses and investors face in our capital markets ecosystem. This involved in-person
consultations which transitioned to online consultations during the COVID-19 pandemic, as well as some
written submissions. These stakeholders have included capital markets regulators, market exchanges,
financial institutions, industry associations, independent intermediary firms, law firms, issuers and investor
advocacy groups.
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Stakeholder Consultations
Other, 10

Regulator, 6
Exchange, 2
Bank, 6

Fintech Issuer, 16
Intermediary, 24
Law Firm, 14

Investor Advocacy Group, 4
Investor Advocacy…
Institutional
Investor, 10

Industry Association, 15
Issuer,
Financial Services Expert, 4
6
Proxy Advisory Firm, 2

This feedback has been instrumental in identifying over 70 key issues and/or proposals with an overarching
theme of supplementing the policing function of our capital markets regulatory framework with a public policy
imperative of growing the capital markets in Ontario. Our proposals broadly fall into the following categories:
•

Governance of regulators;

•

Fostering innovation in capital markets by improving the regulatory structure;

•

Reducing duplicative regulatory burden;

•

Building a competitive economy for Ontarians by ensuring a level playing field between large and small
market players; and

•

Improving investor protection.

Via this consultation report, the Taskforce is soliciting stakeholder feedback in relation to 47 high-impact
policy proposals to further modernize Ontario’s capital markets regulatory framework. These proposals,
which are based on initial feedback we have received from stakeholders, are for discussion purposes and may
not reflect the final positions of the Taskforce. Your input is important to us. It will be considered carefully as
we work towards finalizing our recommendations.
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As opposed to previous panel reviews which were spaced over multiple years, we are aiming to deliver our
final report to the Minister of Finance by the end of 2020. Our final report will contain a broader set of
prescriptive recommendations intended to promote growth and competition in Ontario’s capital markets,
while upholding investor protection.
The Taskforce is mindful of the important work being done by all the participating governments and the
Capital Markets Authority Implementation Organization to establish the Cooperative Capital Markets
Regulatory (CCMR) system. CCMR would increase harmonization in capital markets regulation and enhance
investor protection by providing for stronger compliance enforcement. Our proposals may support the work
being done currently by Ontario in collaboration with its partners to establish the CCMR.
The Taskforce supports the Ontario Securities Commission’s (OSC) Regulatory Burden Reduction project and
would encourage the timely execution of their recommendations to reduce burden and save time and costs
for businesses where possible.

1.3 Initial Stakeholder Feedback
In order to help guide the stakeholder consultations conducted to date, the Taskforce developed a discussion
statement which has served as the premise for our work. The discussion statement is as follows:
Ontario needs to attract and grow businesses that support and sustain an innovation economy that
can compete for investment and talent worldwide. The purpose of securities regulation is to protect
investors in a manner that inspires confidence in the capital markets and limits systemic risk, while
creating an environment where enterprising companies choose Ontario as the optimal place to raise
capital and establish an active presence. In order to attract these companies, there must be an
ecosystem in place that supports new and existing issuers of all sizes in new and emerging industries
to efficiently access the capital markets through a robust and diverse intermediary market.
What changes to the current regulatory regime do you see as necessary to modernize this
ecosystem in order to make Ontario one of the most attractive capital markets in the world?
In response to the discussion statement, stakeholders highlighted key issues and presented solutions which
impact various tenets of our capital markets ecosystem. The issues raised ranged from ensuring a level playing
field between independent and institutional market participants to enabling smarter regulation and
protecting vulnerable investors. The policy proposals outlined in this document reflect the stakeholder
feedback we have benefitted from to-date.
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Part 2: Key Issues and Proposals
2.1 Improving Regulatory Structure
Ontario Securities Commission (OSC) Governance
Expand the mandate of the OSC to include fostering capital formation and competition in the markets
The aim of this change is to, institutionally and culturally, supplement the policing function of the primary
regulator with a public policy imperative of growing the capital markets in Ontario. This leads to vibrant capital
markets, fueled by innovation, competition and diversity. Other securities regulators, such as the U.K.
Financial Conduct Authority, Australian Securities and Investments Commission and the Monetary Authority
of Singapore, have a capital markets growth and competition mandate, which allows these regulators to
reduce systemic barriers to growth, including fees and anti-competitive behaviour.

Discussion:
Given the significant role the OSC plays in relation to the vitality of the capital markets and
investments in Ontario’s businesses, the Taskforce proposes incorporating the fostering of capital
formation and competitive capital markets to the OSC’s mandate to encourage economic growth. This
would lead to the development of a competitive and innovative capital markets regime and would be
a timely response to reinvigorate a post-COVID-19 pandemic economy in Ontario.
How would incorporating capital formation and fostering competitive capital markets into the OSC’s
mandate help spur economic growth in Ontario? Would such changes impact the OSC’s remaining mandates
(i.e., fostering fair and efficient capital markets, protecting investors and reducing systemic risk)?

Separate regulatory and adjudicative functions at the OSC
Canadian securities commissions have traditionally been structured as multi-functional administrative
agencies, acting jointly as regulator and adjudicator. However, throughout the Taskforce consultations,
stakeholders have indicated that the OSC’s current governance structure is an impediment to its role as a
modern and globally competitive capital markets regulator. Stakeholders have noted that corporate
governance would be strengthened by ensuring that the adjudicative process adheres to the appropriate
boundaries between rule-making and adjudicative decision-making by separating these functions. There is a
growing consensus among policy-makers and legal experts, including a number of previous expert panels on
Ontario’s capital markets 1, that a bifurcated model, with the regulatory and administrative functions
separated, aligns with proper corporate governance practice.

1
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The recently established Financial Services Regulatory Authority of Ontario (FSRA) has separate Chair and CEO
positions and enforcement proceedings are brought to a separate tribunal, the Financial Services Tribunal. In
addition, the proposed CCMR structure agreed among the participating jurisdictions contemplates a tribunal
as a division of the cooperative regulator, as well as separate Chair and CEO positions.

Discussion:
The Taskforce is proposing to separate the regulatory and adjudicative function of the OSC. This could
be achieved through: (1) a separate tribunal, comprised of adjudicators and its own staff, within the
current OSC structure, or (2) by creating a new capital markets adjudicative tribunal as a separate
entity from the OSC. A tribunal within the existing OSC structure would report to the existing
Adjudicative Committee of the OSC Board and continue to maintain a collaborative, yet independent,
relationship with OSC regulatory policy staff and allow adjudicators to stay knowledgeable on the
most recent regulatory developments.
A new tribunal would be independent from the OSC and report directly to the Minister of Finance
with no institutional relationship with OSC regulatory policy staff.
Under both options, the Board of Directors of the OSC, led by the Chair, would focus on the strategic
oversight and corporate governance of the regulator. The CEO, a separate position from the Chair,
would focus on the day-to-day management of the regulator. Lastly, a Chief Adjudicator would be
appointed to oversee the adjudicative responsibilities of the tribunal.
Under this proposed structure, the CEO’s compensation should be tied to key performance indicators
provided to the OSC’s board by the Minister of Finance. The key performance indicators should be
subject to a periodic review and updates, as necessary.
An added benefit of this proposed structure is a more defined line between the Minister of Finance
and staff through a Board and CEO who would advance the public policy mandates of capital market
growth and investor protection.
Would commenters see greater efficiencies in maintaining a separate adjudicative tribunal within the
current OSC structure? Would commenters prefer an independent tribunal that reports directly to
the Minister of Finance? Under this new structure, who should have the authority to exercise rulemaking (i.e., the CEO or the Board of Directors)? Are there certain matters that should not be
transferred to a tribunal, but retained by the regulatory side of the OSC, such as mergers and
acquisition hearings? In addition to capital market growth and investor protection, what other public
policy imperatives — such as rules or a principle-based approach, for example — should be included
in an initial mandate letter?
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Self-Regulatory Organizations (SROs)
Strengthen the SRO accountability framework through increased OSC oversight
Currently, the Canadian Securities Administrators (CSA) conducts risk-based oversight of the two capital
markets SROs, the Investment Industry Regulatory Organization of Canada (IIROC) and the Mutual Fund
Dealers Association of Canada (MFDA). This oversight includes: periodic oversight reviews; the review and
approval of proposed rules; and regular reporting by SROs of activities and regular meetings with the SROs.
The two national SROs play an important role in reducing the fragmentation in Canadian capital markets
regulation and are at the forefront of developments in our fast-evolving markets. The important public
interest mandate provided by the Minister of Finance to the OSC is carried out, in part, by the SROs. The
successful fulfillment of this mandate requires the SROs to be aligned with Ontario’s vision to protect investors
and facilitate growth in the capital markets. This is why we are proposing to revisit the SROs’ recognition
orders to enhance their governance and oversight. The intent of this proposal is not to create further
fragmentation, but rather support the OSC and the CSA’s efforts to improve the existing SRO structure.
The Taskforce heard from multiple stakeholders that the current governance and oversight framework is
inadequate for IIROC and MFDA, does not consistently ensure alignment with the public interest, and results
in unnecessary regulatory burden and cost on SRO-regulated firms. There should be greater stakeholder input
on the SRO’s strategic and regulatory priorities to ensure that the SROs are spending resources on and
undertaking a regulatory program that is aligned with the public interest.

Discussion:
For the reasons outlined above, the Taskforce proposes giving the OSC greater tools to oversee both
SROs and any SRO that may replace them in the future. This would allow the OSC to ensure that both
SROs fulfill their public interest mandate and that their approach to regulating registered firms is not
overly burdensome or costly. This would also allow the OSC to fulfill its own objective of fostering fair
and efficient capital markets through its oversight of the SROs. Stronger governance is also required
to ensure that the appointment of the board of directors of SROs is independent of the management
of the SROs.
The Taskforce proposes adding the following requirements to the OSC’s recognition order for both
SROs: submit an annual business plan covering all activities conducted in Ontario to the OSC for
approval; OSC veto on any significant publication, including guidance or rule interpretations; OSC veto
on key appointments, including the Chair and the President and CEO, and term limits for key
appointments. Both SROs should also be required in the recognition order to have directors with
investor protection experience. Lastly, the compensation and incentive structure applicable to SRO
executives should be linked to the delivery of the public interest and policy mandate delegated to
these bodies.
The Taskforce also proposes that the OSC work with the other CSA regulators to transform how
directors are appointed for SROs. Up to half of the directors should be appointed jointly by all CSA
regulators and a mechanism should be put in place to resolve CSA disagreements on the choice of
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appointees in a timely manner. The Taskforce is also proposing to continue ensuring the
independence of independent directors by having requirements similar to those applicable to an
independent director of a public company, including a cooling-off period between working for a
member firm and becoming an independent director. The number of independent directors should
be higher than the number of directors from member firms. The actual number would have to be
determined by function of how many directors would be appointed by the CSA. The SRO Chair would
be required to be an independent director. These measures would instill a sense of confidence in both
the oversight and functioning of both SROs.
The Taskforce is also considering proposing the creation of an ombudsperson service to address any
complaints that SRO member firms may have about services received from their respective SRO.
Please provide feedback on the proposed approach and outline any challenges and concerns that may
arise from this proposal that would apply to both SROs and any SRO that may replace them in the
future. With respect to the proposal to create an ombudsperson service that addresses services
provided by both SROs or any SRO that may replace them in the future, would commenters think that
would be helpful and what should the role and powers of the ombudsperson service be? If an
ombudsperson is recommended, what would be the possible protocols to ensure that it is not treated
as a source of appeal of regulatory decisions?

Move to a single SRO that covers all advisory firms, including investment dealers, mutual fund dealers,
portfolio managers, exempt market dealers and scholarship plan dealers
A number of dealers have dual platforms and are jointly regulated by both IIROC and MFDA, resulting in
duplicative regulation. Given the evolution of the industry, having two separate SROs to regulate investment
dealers and mutual fund dealers is outdated and is confusing to investors. Moving to a single SRO for all
registered firms in capital markets that provide advice to investors would reduce regulatory complexity and
costs, and would harmonize and modernize regulation across Canada.

Discussion:
To reduce regulatory fragmentation and arbitrage, the Taskforce proposes a two-phased approach to
the move towards a single SRO further to the CSA-led process to review the structure of SROs in
Canada that was recently announced.
In the immediate term, the Taskforce proposes to create a new single SRO that regulates both
investment dealers and mutual fund dealers. This new single SRO would continue to conduct national
market surveillance. It would reduce costs for dually regulated investment dealers and would result
in a streamlined approach to enforcement. An underlying principle of the move to the new SRO would
be that regulatory oversight must be commensurate with the market participant’s size and
sophistication.
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In the longer term, within twelve to eighteen months, the Taskforce proposes to further streamline
regulation by transferring oversight of all firms distributing products and providing advice to investors,
such as exempt market dealers, portfolio managers and scholarship plan dealers, from the OSC to the
new SRO. It would also carry out statutory registration functions on behalf of the OSC for all of these
firms, including registration of firms and individuals.
A single SRO structure that covers all registered firms providing advice to investors would lead to nonduplicative regulatory oversight, which is essential to healthy and efficient capital markets. The proposed
two-phased approach is aimed to minimize disruption to SRO regulated firms while being responsive to
the need to streamline regulations for dually regulated firms. The newly created SRO would operate
subject to an enhanced accountability framework (as noted in the Taskforce’s proposal above).
Please provide feedback on the proposed approach and outline any challenges and concerns that may
arise from this proposal.

2.2 Regulation as a Competitive Advantage
Supporting Ontario’s Issuers and Intermediary Market
Mandate that securities issued by a reporting issuer using the accredited investor prospectus
exemption should be subject to only a seasoning period
Currently, securities issued by an exempt market issuer under certain prospectus exemptions, such as the
accredited investor exemption, are subject to a four-month restricted period before becoming freely tradable.
Multiple stakeholders have indicated that given the sophistication and knowledge of clients who qualify
as accredited investors, this four-month hold is an unnecessary regulatory burden that reduces liquidity
for investors.

Discussion:
The Taskforce proposes that securities issued by a reporting issuer using the accredited investor
prospectus exemption should be subject to only a seasoning period. Under the seasoning period,
secondary trades are permitted so long as the issuer has been a reporting issuer for four months
preceding the trade.
Subjecting an issuer to a seasoning period allows them to develop an adequate disclosure record for
secondary investors to rely upon. Allowing stock to become freely tradable so long as the issuer has
completed the seasoning period would invigorate the secondary market and provide such issuers with
additional capital raising opportunities. Trades over an exchange would be permitted.
In order to prevent indirect underwritings to investors who are not accredited, the issuer and any
dealer involved in the distribution would be required to take reasonable steps to ensure that the
accredited investor (AI) is purchasing as principal and not with a view to further distribution. Such

10

CAPITAL MARKETS MODERNIZATION TASKFORCE

reasonable steps could include representations and warranties in the purchasers’ subscription
agreements that they are purchasing the securities with investment intent and not with a view to
distribution, provided that such representations and warranties are reasonable in the circumstances.
In addition, the underwriter registration requirement and registrant obligations would apply to any
accredited investor that purchased securities with a view to further distribution.
Are there any challenges or concerns that may arise from this proposal? If the holding period is not
eliminated, what is the minimum period that would balance the objectives of the holding period and
not unduly impede resales? Should this measure be expanded to other prospectus exemptions that
currently require a four-month hold? What impact would the elimination or shortening of the holding
period have on the willingness of issuers to do prospectus offerings and exempt offerings?

Streamlining the timing of disclosure (e.g., semi-annual reporting)
Publicly listed companies in Ontario are currently required to provide quarterly financial reporting of interim
financial results and provide accompanying Management Discussion and Analysis (MD&A). However, many
stakeholders, especially smaller issuers, have noted the significant costs and resources allocated to producing
quarterly financial statements and MD&A. While quarterly financial statements provide timely information to
investors and intermediaries, there can be instances in which the regulatory and internal cost of preparing
such frequent reporting exceeds the benefit. This is particularly true for smaller issuers that may not
experience significant changes to their operations that would be reflected in the financial statements.

Discussion:
To minimize regulatory burden, the Taskforce is considering changing the requirement for quarterly
financial statements to allow for an option for issuers to file semi-annual reporting.
What may be the concerns of such proposal? Should the option of semi-annual reporting be made
available to only smaller issuers with less significant quarterly operational changes and what should
the eligibility criteria for those publishing semi-annual reporting be? If semi-annual reporting is
adopted, should issuers using a short form prospectus be required to supplement their financial
disclosure if more than a quarter has passed since their most recent financial statements?
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Introduce an alternative offering model for reporting issuers
The existing prospectus system functions well for larger issuers that can absorb the costs of conducting a
public offering. However, the high costs associated with preparing and filing a prospectus can prove to be a
barrier to capital raising for smaller issuers. Placing greater reliance on a reporting issuer’s continuous
disclosure record to support investment decisions rather than the filing of a prospectus for ordinary course
financings would provide capital at a lower cost to these companies.

Discussion:
The Taskforce proposes introducing an alternative offering model prospectus exemption for all
reporting issuers, with securities listed on an exchange that are in full compliance with their
continuous disclosure requirements, to offer freely tradeable securities to the public.
The exemption would include conditions such as the issuer must have been a reporting issuer for
12 months; and be up to date with its continuous disclosure and not be in default; securities offered
under this prospectus exemption must be of a class that is listed on an exchange; the offering must
be subject to an annual maximum; and issuers must file a short disclosure document with the OSC to
update the continuous disclosure record for recent events (including information regarding the use
of proceeds) and certify its accuracy. Both the disclosure document and certificate would be required
to be filed on System for Electronic Document Analysis and Retrieval (SEDAR).
This exemption allows issuers to raise capital based on their continuous disclosure record and a short
offering document, rather than a prospectus filing. Investors would assume the same level of risk as
purchases of the same securities in the secondary market. The civil and statutory protections
associated with prospectuses would not be available to investors under this model.
However, because of the maximum limit, significant transactions will continue to require a
prospectus.
What are some of the conditions that should be imposed on issuers relying on the alternative offering
model prospectus exemption? Should issuers opting into semi-annual reporting (Proposal #6) be
covered under this exemption?
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Introduce greater flexibility to permit reporting issuers, and their registered advisors, to gauge
interest from institutional investors for participation in a potential prospectus offering prior to filing a
preliminary prospectus
Stakeholders have noted that publicly listed companies are increasingly relying on financing through private
placements rather than prospectus offerings. One reason for this trend is the limited ability to “test the
waters” prior to a prospectus offering. Although the bought deal exemption provides for the ability to solicit
expressions of interest prior to the filing of a preliminary prospectus, it requires the underwriters to take on
the risks of the offering. Other than for the most senior issuers, the risk of a failed transaction is leading to
less use of the short form prospectus structure.

Discussion:
To facilitate the greater use of the prospectus system, the Taskforce is proposing liberalizing the ability
for reporting issuers to pre-market transactions to institutional accredited investors prior to the filing
of a preliminary prospectus. The Taskforce believes that a greater ability to communicate with
potential investors to gauge the demand for a public offering would minimize the risk of failed
transactions. The greater flexibility should be accompanied by increased monitoring and compliance
examinations by regulators of the trading by those who have advance information concerning an
offering in order to deter insider trading and tipping. The Taskforce does not propose to make any
changes to the bought deal exemption.
Do you think that the current prohibition on pre-marketing prospectus offerings continues to serve a
useful purpose? If pre-marketing is expanded, should this be accomplished through a change to the
prohibition generally or by introducing an exemption? Should conditions be attached to the ability to
pre-market transactions more freely, such as: limits on the period that pre-marketing can be done, a
requirement to enter into confidentiality and standstill agreements, limits on the number of potential
investors that can be involved, or a requirement to reserve a portion of the offering for other
investors? What other conditions should be applicable when companies choose to pre-market? Will
this proposal result in less investment opportunities to retail investors? Do you have any concerns
about increased insider trading or tipping as a result of increased pre-marketing? If so, what steps
should be taken to deter such conduct?
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Transitioning towards an access equals delivery model of dissemination of information in the capital
markets, and digitization of capital markets
As technology continues to advance and access to the internet increases, the methods companies use to
communicate with their investors and stakeholders will also evolve. Allowing companies to provide
documents in electronic format, including by posting them on websites, helps to minimize the resources (both
time and costs) and environmental impact of providing information when compared to physical delivery.
Many stakeholders have commented on the timeliness of electronic delivery and expressed a general
preference for less paper-based communication.

Discussion:
The Taskforce supports adopting full use of electronic or digital delivery in relation to documents
mandated under securities law requirements (i.e., access equals delivery model) and reducing
duplicative and unnecessary regulatory burden.
The Taskforce suggests that an access equals delivery model could be used for the delivery of
documents, including: a prospectus under prospectus offerings by reporting issuers, annual and
interim financial statements and related Management Discussion and Analysis (MD&A) of reporting
issuers, and the management report of fund performance (MRFP).
Please provide feedback regarding which of the above communication and regulatory documents
(and suggestions for others) should be made available electronically rather than delivered. How
should shareholders be kept informed of these documents (i.e., one-time verification that
shareholders will continuously monitor a company’s website notifying electronic delivery of
communication documents)? How long should a transition period be if the access equals delivery
model is adopted? Are there instances whereby physical delivery of such documents is more wellsuited? Would the implementation of an access equals delivery model raise any investor protection
or investor engagement concerns and what are potential solutions? Should this be extended to issuers
in exempt markets? In what time frame should this transition to the access equals delivery model
occur, e.g., six months after the publishing of the Taskforce’s final report? Lastly, what other measures
could be pursued to promote the digitization of capital markets? What other reporting requirements
could be streamlined in order to benefit capital market participants? Which documents should be
required to be electronically delivered and which ones should be posted on the company’s website?
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Consolidating reporting and regulatory requirements
As our capital markets regulatory framework modernizes, to reduce the burden of initially listing on a market
exchange and continue to maintain a public listing, outdated and duplicative public reporting requirements
must also be addressed. Unnecessary costs and resources are borne by companies and shareholders when
reporting requirements are not streamlined. Further, duplicative information repeated in multiple disclosure
documents adds to the volume of disclosure that investors must absorb. This leads to concerns about
information overload.

Discussion:
The Taskforce supports reducing regulatory burden for companies’ reporting requirements to reduce
compliance costs where possible, while maintaining investor protection and an appropriate level of
disclosure. The Taskforce is considering streamlined reporting and regulatory requirements, including
but not limited to:
a. Combining the form requirements for the Annual Information Form (AIF), Management’s
Discussion & Analysis (MD&A) and financial statements
b. Simplifying the content of the Business Acquisition Report or revising the significance tests so that
BAR requirements apply to fewer significant acquisitions
What are some specific reporting requirements arising from regulatory disclosures as noted above,
such as the MD&A and Annual Information Form, that can be removed, consolidated and/or
streamlined to reduce duplication and regulatory burden while upholding investor protection?

Allow exempt market dealers to participate as selling group members in prospectus offerings and be
sponsors of reverse-takeover transactions
Exempt market dealers (EMDs) have traditionally played an important role in assisting smaller issuers and
start-ups to raise capital at the pre-initial public offering (IPO) stage. However, as smaller issuers grow and
seek financing via a prospectus offering, EMDs are often unable to continue supporting these issuers. EMDs
are currently prohibited from participating as selling group members in prospectus offerings even though
they were previously allowed to do so. Allowing EMDs to again participate would enable them to maintain
their relationships with issuers following an IPO and would open up additional channels of financing to issuers,
particularly venture issuers.
In addition, the current restriction on EMDs participating in prospectus offerings is a barrier to EMDs acting
as agents in Capital Pool Company (CPC) offerings (used by smaller issuers under the TSX Venture Exchange’s
(TSXV) capital raising framework because the TSXV’s CPC Policy require at least one agent in the CPC offering
to be an IIROC member).
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Discussion:
The Taskforce proposes that the OSC and TMX allow EMDs to act as “selling group members” in the
distribution of securities made under a prospectus offering. The proposal would include CPC offerings,
both in relation to initial public offerings and prospectus offerings in connection with a qualified
transaction.
The Taskforce also proposes that the OSC work with stock exchanges to allow EMDs to act as sponsors
in reverse-takeover transactions (RTOs).
How would these proposals invigorate the intermediary market? What are the potential benefits and
concerns of these proposals?

Develop a Well-Known Seasoned Issuer Model
In the U.S., a well-known seasoned issuer (WKSI), defined as an issuer that is above a certain public float or
has issued debt securities above a set amount in a specified time period, and has established an appropriate
disclosure record, is subject to a less burdensome shelf registration process. WKSIs can register their securities
offerings on shelf registration statements that become effective automatically upon filing. Stakeholders have
suggested that such a process reduces regulatory burden on large issuers and makes it more cost-efficient to
raise capital.

Discussion:
The Taskforce proposes that the Securities Act be amended to allow the OSC to develop a WKSI model
in Canada to issue shelf prospectus receipts automatically for issuers that are above a certain public
float or have issued debt securities above a set amount in a specified time period and have established
an appropriate disclosure record.
The OSC should also consider implementing additional changes to the shelf prospectus system to
provide similar accommodations to those available to WKSIs in the United States.
This would streamline the shelf prospectus process for such large issuers who meet the prescribed
thresholds and make it more cost-efficient for such issuers to raise capital in Ontario’s capital markets.
Do commenters view such an WKSI model to be appropriate for Ontario’s capital markets? If yes,
what should be the appropriate threshold for an issuer’s public float and/or debt security offering to
qualify for WKSI status?
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Prohibit short selling in connection with prospectus offerings and private placements
The existing prospectus system is generally working effectively for Canadian issuers. However, multiple
stakeholders have advised us that short selling in connection with prospectus offerings is making pricing and
execution of prospectus offerings more difficult. Since prospectus offerings are generally priced at a discount
to the market price, market participants and investors who expect to purchase under the offering may seek
to profit through aggressive short selling prior to the offering to depress the price of the offering. Short selling
is particularly problematic where the underwriters are engaged in market stabilization in connection with the
prospectus offering. In the United States, the Securities and Exchange Commission has addressed some of
these concerns through the prohibition in Rule 105 of Regulation M: Short selling in connection with a public
offering. Stakeholders have noted to the Taskforce that bought deals pre-arranged with hedge funds that are
shorting the stock before the bought deal is announced are rife in the Canadian markets and particularly
targeting capital intensive industries. This harms the corporation, its shareholders and the uninformed
investors trading against the short sellers.

Discussion:
The Taskforce proposes that the OSC consider adopting a rule that would prohibit market participants
and investors that have previously sold short securities of the same type as offered under a prospectus
or private placement from acquiring securities under the prospectus or private placements.
There are current requirements that could potentially apply to short selling in advance of a prospectus
offering or private placements, such as: (i) market participants and investors who have access to
material undisclosed information concerning the offering would be precluded from short selling by
the insider trading prohibition; (ii) the underwriter registration requirement may apply to market
participants and investors who sell short in advance of an offering and fill their short position through
the offering, since this is a form of indirect distribution; (iii) insiders of the issuer who enter into
securities lending arrangements in connection with short sales prior to an offering would be subject
to reporting requirements and such transactions may also be limited by the insider trading prohibition
and applicable blackout periods; and (iv) the prohibition on market manipulation may apply to
conduct that artificially depresses the price of the securities. However, these requirements will
require detailed and contextual analysis.
A simple requirement that would prohibit market participants and investors that have previously sold
short securities of the same type as offered under a prospectus or through a private placement from
acquiring securities would result in greater clarity for all market participants and would be less
complicated from both a conduct and compliance perspective.
Would such a rule be beneficial in facilitating greater and more effective use of the prospectus or
private placement system? When should the period with restricted short selling begin and how long
should it extend? Are there any concerns with the operation or oversight of this potential rule? Should
there be exceptions to the prohibition, such as for market makers?
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Introduce additional Accredited Investor (AI) categories
In 2019, 90.5 per cent of capital raised under prospectus exemptions was raised through the use of the
AI exemption. The current definition of AI includes individuals who meet specific income and net financial
asset thresholds. Although these criteria may be indicative of one’s ability to withstand potential market
losses, they are not necessarily correlated with one’s sophistication or ability to understand investments.

Discussion:
The Taskforce proposes to expand the AI definition to those individuals who have completed relevant
proficiency requirements, such as the Canadian Securities Course Exam; the Exempt Market Products
Exam; the CFA Charter or; who have passed the Series 7 Exam and the New Entrants Course Exam (as
defined in NI 31-103). If an individual meets the requisite proficiency standard in order to be able to
recommend an investment product to other investors, the individual should be able to make a similar
investment decision for himself or herself. Adding criteria based on existing educational proficiency
would provide greater investment opportunities for individuals who already have the sophistication
required for investment decisions and can adequately quantify the risk of potential investments.
Would commenters recommend additional expansions to the existing AI definition? If so, which ones?

Expediting the SEDAR+ project
Currently, market participants may use up to six separate database platforms to file or search various
electronic regulatory documentation. Many stakeholders have voiced concerns over the antiquated systems
and the need to expedite the SEDAR+ project.
SEDAR+, formerly known as the National Systems Renewal Program, is an initiative of the CSA that aims to
replace CSA national systems (the System for Electronic Document Analysis and Retrieval (SEDAR), the System
for Electronic Disclosure by Insiders (SEDI), the National Registration Database (NRD), the National
Registration System, the National Cease Trade Order Database (CTO) and the Disciplined List (DL)) with a more
centralized CSA IT system. CSA members have been working together on the SEDAR+ project since 2016. The
SEDAR+ project aims to:
•

allow for a single portal access to all filings;

•

address cyber security and privacy management;

•

allow for a larger scope of filings and system users;

•

provide better functionality through a modernized user interface, with search function improvements
and harmonized processes for all filings; and

•

facilitate better data quality through database consolidation and input standardization.

The target date for Phase I (replacement of SEDAR, CTO and DL) is currently set for 2021.

18

CAPITAL MARKETS MODERNIZATION TASKFORCE

Discussion:
The Taskforce supports the goal of the SEDAR+ project, which would enable greater burden reduction
and efficiency, and proposes that it be accelerated. SEDAR+ would modernize the way in which
market participants use the centralized system, making it easier to file and access documentation.
Given the importance and impact SEDAR+ would have on market participants and their operations,
the Taskforce recognizes the need to expedite this project.
What priority should be given to the development and launch of SEDAR+? The Taskforce also invites
suggestions for further expansions or improvements in relation to SEDAR+ objectives.

2.3 Ensuring a Level Playing Field
Promoting Competition
Enact a prohibition on registrants benefiting from tying or bundling of capital market and commercial
lending services, and a requirement for an attestation by a senior officer of the appropriate registrant
under the applicable disclosure requirements.
Smaller and independent investment dealers have repeatedly raised the issue of intermediaries engaging in
practices which may impede competition, such as arrangements where a commercial lender purportedly
requires clients to retain the services of an affiliate investment dealer for their capital raising and advisory
needs, as a condition for preferential rates on commercial lending transactions. As a consequence, issuers do
not maintain their existing relationships with their independent investment dealer or exempt market dealer.
Although tied selling is restricted under the federal Bank Act, as well as National Instrument 31-103, multiple
presentations from dealers and issuers have advised that commercial lenders, through their affiliated broker
dealers, continue to engage in these practices. We heard from multiple stakeholders that these practices are
having significant negative impacts on the viability of independent dealers and on the ability of issuers to
receive independent advice. However, we have also heard that some intermediaries indicate that their
bundling of capital markets and other services result in lower financing costs for issuers. In addition, it may
not be in the best interest of issuers to procure their underwriting and advisory services from their lender —
they may benefit from independent advice.

Discussion:
The Taskforce proposes making legislative amendments to the Securities Act to extend the provisions
of National Instrument 31-103 to prohibit registrants, as a consequence of an exclusivity
arrangement, from providing capital markets services under certain circumstances.
An exclusivity arrangement would be defined to arise when an issuer is required, as an inducement
for any service received from or in connection with any direct or indirect benefits received from a
financial institution or any other affiliate, to terminate or curtail the services of any specified firm
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registrant and replace it with services provided by a specified firm registrant affiliated with the
financial institution.
A senior officer of a specified firm registrant, such as the Ultimate Designated Person, would attest
that no such prohibited conduct has occurred each time the registrant provides such capital markets
services to a reporting issuer with whom it had a commercial banking relationship. Stakeholders
believe that such an attestation would be the most effective measure to drive behaviour beneficial to
issuers, independent dealers and the capital markets generally.
The Taskforce also proposes that a lender be considered a “connected issuer” for a specified firm
registrant. This would mean that, under National Instrument 33-105, an independent underwriter
would be required.
These steps are carefully being proposed to ensure that this policy would be in line with provincial
jurisdiction over registrants.
Would commenters consider this an important step towards re-invigorating Ontario’s intermediary
market, particularly for smaller or independent intermediaries? Are the provisions in National
Instrument 31-103 sufficient or should the amendments go further to prohibit exclusivity
arrangements?
What provisions should the proposed prohibition include? Do commenters agree that it is in the best
interest of issuers to receive advice independent of their lender? Do commenters agree that
mandating independence from lenders in underwriting and advisory will enhance investor
protection? What would be the implications, including costs, to issuers of doing this?
To increase the participation of independent dealers, should the Taskforce consider recommending
mandating a specific percentage of all underwriting arrangements to be comprised of non-bank
owned investment dealers?
Another option considered was a blanket prohibition for any registrant to provide capital market
advisory or underwriting services to an issuer to which an affiliated financial institution is also
providing commercial lending services. Do commenters feel that a full prohibition on lenders
providing capital markets services to issuers would better achieve the desired outcomes?
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Increase access to the shelf system for independent products
Currently, an estimated 80 per cent of distribution of investment products to investors is through bankowned shelf distribution channels. There have been concerns raised that such shelves incentivize the sale of
proprietary products and restrict access to products from independent product manufacturers. In the case of
smaller independent manufacturers, their products are suggested to be of higher risk and, as such, excluded
from the shelf.
In October 2019, the OSC released Client Focused Reforms (CFRs) which will require bank-owned dealers that
offer independent products in addition to related products to ensure that their shelf development and knowyour-product processes, as well as their advisors’ product recommendations, are not biased towards
proprietary products.

Discussion:
The Taskforce supports the OSC’s CFR initiative and reiterates the need for CSA/SRO oversight of
product shelf issues, including targeted reviews and publication of guidance regarding conflicts of
interest as a result of shelf composition.
In addition, the Taskforce proposes that closed product shelves/proprietary-only shelves should not
be allowed in the bank-owned distribution channel and recommends a new requirement that all bankowned dealers include independent products on their shelves if requested by an independent product
manufacturer, unless the bank-owned dealer has determined, on a reasonable basis, that a particular
product is not suitable for their clients. The OSC should consider a regulatory reporting requirement
where such bank-owned dealers would report on the percentage of proprietary versus independent
products on the shelf or sold on a quarterly basis.
To ensure that independent products are not unfairly excluded, bank-owned dealers will be required
to document a detailed rationale when independent products are not added to their open shelves,
and to provide a copy of that documentation to the independent product manufacturers that have
requested a product be included on the shelf, within a certain period of time. Independent product
manufacturers should be able to raise these restrictions with the regulator/SRO and their compliance
staff should review such documentation to ensure compliance with regulatory requirements,
including conflicts of interest requirements.
What concerns would commenters have with this approach? Would these requirements increase the
access of independent and alternative products to retail investors? Should any entity that sells only
proprietary products be labelled a sales person? Should there be a prohibition on charging a fee to
gain access to a shelf, including no-advice channels? Should there be a review of redemptions from
high performing third party funds into proprietary funds and report on those as well?
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Introduce a retail investment fund structure to pursue investment objectives and strategies that
involve investments in early stage businesses
We have heard there is a funding gap for small issuers that want to raise capital for their business or that it is
very costly for an issuer to become listed. In addition, there are retail investors that want to invest in these
types of investments. However, individual investors may not have the know-how and confidence to make
decisions on their own. The investment expertise of asset managers, retail investors’ relationship with their
dealing representative and established distribution channels in the public funds industry can help to provide
the access and the confidence for retail investors to explore private equity investing. Asset managers can also
lend their expertise to guide and help small businesses to overcome challenges. Retail funds’ participations
will further increase the depth in the private equity funding with more buyers and sellers.

Discussion:
The Taskforce proposes that the OSC establish a retail private equity investment fund proposal for
public input to incorporate private equity investing good practices, and the strengths of the retail
investment fund industry. The Taskforce proposes that the OSC examine an established example in
other jurisdictions, such as the Interval Fund concept in the U.S.
In mutual funds, investors have the right to redeem on a frequent basis confining mutual funds to
invest in liquid investments. In an interval fund, the fund has the control to provide liquidity to
investors. Retail investors do not have the right to redeem. An interval fund is a type of closed-end
fund that is not listed on an exchange, but periodically (every three, six or twelve months) offers to
buy back a stated portion of its shares (typically 5 per cent to 25 per cent) from shareholders.
Shareholders are not required to accept these offers.
Interval funds are priced daily at net asset value (NAV), but since they are not listed on an exchange,
they do not trade above or below NAV.
Given the periodic repurchase schedule of an interval fund (as opposed to the daily redemption
associated with a conventional mutual fund), portfolio managers can take a longer-term investment
view and take advantage of investing in less liquid, potentially higher-return asset classes that may
not be suitable for a conventional mutual fund offering daily liquidity. This may enable a portfolio
manager to invest in more “private equity” type investments.
Do you think this type of fund would provide a meaningful new source of financing for small
businesses in Ontario? Should the scope of the investments, or a portion of the investments, for this
type of fund be specifically limited to small businesses or expanded to other kinds of businesses? Since
these funds would be available to retail investors, are there any specific conditions that should be
prescribed to protect investors?
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Improve corporate board diversity
Since 2014, TSX-listed companies have been required to provide disclosure regarding their approach to
gender diversity, including data regarding the representation of women on boards of directors and in
executive officer positions. The disclosure follows a “comply or explain” model and does not require TSX-listed
companies to adopt any gender diversity policies and practices, including targets. Progress on the
representation of women in these leadership roles at TSX-listed companies has been slow, with the OSC
reporting that the total board seats occupied by women in their review samples increased only from
11 per cent in 2015 to 17 per cent in 2019. Based on the OSC’s 2019 review, only 22 per cent of companies
in their review sample had adopted targets regarding the representation of women on boards.
Investors require data on diversity on the board and in executive officer positions to make informed
investment and voting decisions. 2
As of this year, companies incorporated under the Canada Business Corporations Act (CBCA) are required to
report representation of the following designated groups on boards of directors and in senior management:
women, Aboriginal peoples, persons with disabilities and members of visible minorities.

Discussion:
The Taskforce proposes amending securities legislation to require TSX-listed companies to set targets,
and annually provide data in relation to the representation of women, black people, indigenous
people, and people of colour (BIPOC), on boards and in executive officer positions. What should be
the appropriate target for women and BIPOC’s on TSX-listed company boards? One suggestion we
have heard is 40 per cent women and 20 per cent BIPOC. TSX-listed companies are already required
to report on their progress towards achieving any targets, but they should also be required to review
and assess the appropriateness of the targets on an annual basis.
What timeline should be prescribed for these targets to be achieved, for example, within three to five
years? What would commenters think would be ways to increase compliance for companies who do
not meet these targets?
The Taskforce also proposes to amend securities legislation to require TSX-listed companies to adopt
a written policy respecting the director nomination process that expressly addresses the identification
of candidates who are women and BIPOC during the nomination process.
The Taskforce further proposes to amend securities legislation to set a 10-year maximum tenure limit
for directors, with an allowance that 10 per cent of the board can exceed the 10-year maximum for
up to two years. This is aimed to encourage an appropriate level of board renewal. The issue of board
entrenchment and board renewal is a concern from a governance perspective as continued
refreshment of the board helps to ensure that fresh and diverse perspectives and skills are brought
into the boardroom.

2

https://www.mckinsey.com/business-functions/organization/our-insights/delivering-through-diversity
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Lastly, the Taskforce recommends that diversity — including racial diversity — be similarly
represented at the board and executive level of the OSC who will be responsible for discharging this
important mandate.
Please provide feedback on the proposal above and identify any challenges or concerns that may
arise. Should this requirement be extended to all reporting issuers?

2.4 Proxy System, Corporate Governance and Mergers and Acquisitions (M&A)
The Taskforce has heard from multiple stakeholders that the current proxy and shareholder voting system
reflects an imbalance between activist shareholders and the boards of issuers. Issuers facing activist
shareholder campaigns may not always be able to adequately respond effectively due to a lack of
transparency in shareholder ownership and voting in Canada. The Taskforce hopes that many of the proposals
in this section will help address this issue.

Proxy Advisory Firms
Introduce a regulatory framework for proxy advisory firms (PAFs) to: (a) provide issuers with a right to
“rebut” PAF reports, and (b) restrict PAFs from providing consulting services to issuers in respect of
which PAFs also provide clients with voting recommendations
PAFs play an important role in the proxy voting process by providing services that facilitate investor
participation such as analyzing proxy materials and providing vote recommendations. Issuers and other
stakeholders have expressed concerns about the influence of PAFs, errors in the reports produced by PAFs,
and conflicts of interest arising from PAFs’ provision of voting recommendations in respect of issuers to which
PAFs also provide consulting services.

Discussion:
The Taskforce proposes to introduce a securities regulatory framework for PAFs to ensure that PAFs’
institutional clients are provided with the issuer’s perspective concurrent with the PAF’s
recommendation report. The Taskforce proposes providing an issuer with a statutory right to rebut
(at no cost) the reports published by PAFs, provided that the issuer published the relevant materials
(such as the Management Information Circular) within a specified time period prior to the meeting.
This right of rebuttal would apply, with respect to each of the issuer’s resolution, when the PAF is
recommending to its clients to vote against management’s recommendations. The PAF would be
required to include the rebuttal in the report it provides to its clients. The Taskforce also proposes a
framework that ensures PAFs are not in a conflicted position when providing services to issuers and
recommendations to clients by restricting PAFs from providing consulting services to issuers in respect
of which PAFs also provide clients with voting recommendations.
Please provide feedback on the proposal above and identify any challenges or concerns that may
arise. Should the issuer’s right of rebuttal be extended to shareholders making proposals, dissidents
and parties to transactions for which proxy reports are being distributed? Does the proposal to restrict
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PAFs to either providing consulting services or making voting recommendations in respect of an issuer
appropriately address conflicts of interest?

Ownership Transparency
Decrease the ownership threshold for early warning reporting disclosure from 10 to 5 per cent
Currently, a shareholder is not required to disclose beneficial ownership of, or control or direction over, voting
or equity securities of an issuer until it reaches the 10 per cent threshold. However, share ownership at the
5 per cent level is relevant to control of an issuer, in particular given that a shareholder can generally
requisition a shareholders’ meeting if it holds 5 per cent of an issuer’s voting securities. Other global
jurisdictions, such as the U.S. and U.K., mandate ownership disclosure at the 5 per cent level or even lower in
certain circumstances.

Discussion:
The Taskforce believes that, in an era of increased shareholder activism, the 10 per cent early warning
reporting threshold is too high. The Taskforce proposes decreasing the shareholder reporting
threshold in Ontario from 10 per cent to 5 per cent. The Taskforce suggests the threshold
requirement be revisited to uphold harmonization if further changes are made under the U.S.
regulatory framework.
The proposal will provide transparency of significant holdings starting at the 5 per cent level so that
issuers can more proactively engage with their shareholder base and shareholders can benefit from
increased awareness of sizable ownership interests.
Are there reasons to exclude certain issuers from the scope of the proposal, such as venture issuers
or those below a specified market capitalization? Would requiring “passive” investors to report
ownership at the 5 per cent threshold create undue burden relative to the benefits of disclosure?
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Adopt quarterly filing requirements for institutional investors of Canadian companies
Because institutional investors are generally not required to disclose their holdings unless they cross the
10 per cent reporting threshold, issuers and other market participants may not have adequate transparency
into institutional investors’ ownership positions. The lack of transparency hinders shareholder engagement
and the ability for issuers to respond to shareholder concerns.

Discussion:
The Taskforce proposes to adopt a regime that would require institutional investors (who own above
a certain dollar threshold) to disclose their holdings in securities of Canadian reporting issuers (that
have a market capitalization above a certain threshold) on a quarterly basis. The process currently in
place in the U.S. provides a proven framework for similar disclosure that could work in Canada.
Would the proposal provide useful information to issuers and other market participants? What types
of exemptions should be provided from the reporting requirement, if any? What would be an
appropriate length of lag time before the reporting requirement is in effect?

Shareholder Rights
Require TSX-listed issuers to have an annual advisory shareholders’ vote on the board’s approach to
executive compensation
There is a growing recognition in Canada and globally that periodic advisory votes on executive compensation
provide critical input to boards and facilitate shareholder engagement. Many stakeholders have indicated
that they support the implementation of a mandatory vote on the board’s approach to executive
compensation for issuers.

Discussion:
The Taskforce believes that developments in Canada, such as recently passed amendments to require
advisory say on pay votes for CBCA companies, and other jurisdictions, such as the U.K., U.S. and
Australia, support the adoption of mandatory annual advisory votes on executive compensation
practices for all TSX-listed issuers.
The Taskforce recommends against binding votes because of the importance of preserving the board
of directors’ decision-making processes and to avoid the risk that shareholder proposal campaigns
become too burdensome on issuers.
Are their concerns with the proposal to require annual advisory say-on-pay votes? Should the
proposal be expanded to all reporting issuers?
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Empower the OSC to provide its views to an issuer with respect to the exclusion by an issuer of
shareholder proposals in the issuer’s proxy materials (no-action letter)
In the U.S., the SEC has adopted informal procedures by which a company can seek a no-action letter from
SEC staff providing their informal views on whether there is a basis for excluding a shareholder proposal from
the company’s proxy materials. The SEC’s no-action letter typically addresses whether the issuer has a basis
to exclude the proposal and may offer a remedy to the proposing shareholder to address concerns to allow
publication with the issuer’s materials.

Discussion:
In Ontario, the requirements relating to shareholder proposals are set out in the Business
Corporations Act (OBCA). Companies and shareholders must apply to the court to settle disputes. The
Taskforce proposes that the OSC be empowered to provide its informal views to issuers seeking to
exclude shareholder proposals through a no-action letter. This procedure would provide stakeholders
with an efficient means of addressing shareholder proposal disputes while reducing litigation in court.
It would also allow for greater streamlining of the shareholder proposal process and screening of
immaterial proposals.
Please provide feedback on the proposal above and identify any challenges or concerns that may
arise. Would the OSC’s involvement improve the shareholder proposal process and reduce litigation
costs? Should the OSC be involved by giving it a formal role under the OBCA, or by including proposals
in securities legislation as done in the U.S.? Are there other areas of the OSC’s regulatory oversight
that would benefit from the ability to issue a no-action letter?

Require enhanced disclosure of material environmental, social and governance (ESG) information,
including forward-looking information, for TSX issuers
Globally, and in Ontario, there is increased investor interest in issuers reporting on ESG-related information.
While many issuers include ESG disclosures, both issuers and investors have expressed concerns about the
lack of a standardized framework for this disclosure. Enhanced ESG disclosure can set the basis for improved
access to global capital markets and enable an equal playing field for all issuers.
Currently, two widely prevalent frameworks exist that have global support and meet investor needs for
concise, standardized metrics on material issues, the Sustainability Accounting Standards Board (SASB)
framework and the Taskforce on Climate-Related Financial Disclosures (TCFD) recommendations.

Discussion:
The Taskforce proposes to mandate disclosure of material ESG information which is compliant with
either the TCFD or SASB recommendations for issuers through regulatory filing requirements of the
OSC. Where feasible, the proposed enhanced disclosure will align with the global reporting standards
of both TCFD and SASB.
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In order to give issuers time to effectively meet the disclosure requirements, implementation should
be phased, to reflect the capacity and sophistication of smaller and larger issuers.
What specific material ESG information is needed beyond what is currently captured by existing
disclosure requirements? Should there be a phased approach to implementation, including a complyor-explain model? Is there a need for a short term “safe haven” regarding ESG disclosures? Should ESG
disclosures be subject to the forward-looking information requirements set out in National Instrument
51-102 Continuous Disclosure Obligations, or what, if any, different considerations should apply?

Proxy Contests and M&A Transactions
Require the use of universal proxy ballots for contested meetings where one party elects to use a
universal ballot, and mandate voting disclosure to each side in a dispute when universal ballots
are used
The majority of shareholders do not attend shareholder meetings and must vote by proxy using either the
company’s or dissident’s proxy ballot. Frequently in Canada, these proxy cards can look very different (universal,
blended, single-slate, etc.) and are a source of complication for investors whose interests may not be
represented on either proxy. These proxy ballots typically do not allow shareholders to vote for a combination
of nominees, instead forcing shareholders to vote for either a company’s or dissident’s nominee slate.

Discussion:
The Taskforce’s proposal to facilitate the use of “universal proxy ballots” — a single ballot that lists
the director nominees of each side of a dispute and allows a shareholder to vote for a combination of
nominees — seeks to provide shareholders who vote by proxy with greater voting flexibility.
Mandating disclosure of voting tallies on an ongoing basis to each side in a dispute where universal
ballots are used will provide issuers and dissidents with greater transparency.
Please provide feedback on the proposal above and identify any challenges or concerns that may
arise. Would the proposal help alleviate the inefficiencies and unfairness of the current approach to
proxy ballots?
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Amend securities law to provide additional requirements and guidance on the role of independent
directors in conflict of interest transactions
Multilateral Instrument 61-101 Protection of Minority Security Holders in Special Transactions (MI 61-101)
does not fully address the important role that a committee of independent directors has in evaluating,
negotiating, approving and advising on conflict of interest transactions.

Discussion:
The Taskforce believes that the best practices for independent committees as described in
Multilateral Staff Notice 61-302 Staff Review and Commentary on MI 61-101 and OSC decisions should
be codified so that minority shareholders have greater confidence in the role of the independent
committee when an issuer is engaging in transactions regulated under MI 61-101.
Would an enhanced role for independent committees in transactions regulated under MI 61-101 be
beneficial to minority shareholders?

Provide the OSC with a broader range of remedies in relation to M&A matters
The remedies available to the OSC to intervene under section 104 and section 127 of the Securities Act do not
address the breadth of compliance and public interest matters that the OSC currently engages in in respect
of M&A matters and proxy contests.

Discussion:
The Taskforce proposes that the OSC be granted new powers to enhance its public interest remedies
in control contests and similar transactions. British Columbia recently enacted legislation to provide
the British Columbia Securities Commission with new powers, including powers to rescind a
transaction, require a person to dispose of securities acquired in connection with an M&A transaction
or a proxy solicitation, and prohibit a person from exercising voting rights attached to a security. The
Taskforce proposes granting similar powers to the OSC. Would the proposal provide a more efficient
and consistent forum for market participants to resolve disputes in M&A matters and proxy contests?
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Proxy Voting System
Introduce rules to prevent over-voting
Over-voting occurs when a meeting tabulator does not have documentation establishing that an intermediary
submitting proxy votes is entitled to vote as of the meeting record date. If the over-voting is unresolved, the
meeting tabulator may reject or pro-rate the proxy votes received.

Discussion:
The Taskforce proposes the following rules be introduced to prevent over-voting:
1. An intermediary must not submit proxy votes for a beneficial owner client unless it has confirmed
that vote entitlement documentation has been provided to the reporting issuer’s meeting
tabulator.
2. An intermediary that holds securities on behalf of another intermediary must provide appropriate
vote entitlement documentation to the reporting issuer’s meeting tabulator to establish its
client’s vote entitlements.
3. A reporting issuer (or its meeting tabulator) must notify the reporting issuer and any person that
submits proxy votes if it rejects or pro-rates those proxy votes because of insufficient vote
entitlements.
4. A reporting issuer must obtain the DTC omnibus proxy so that its meeting tabulator can verify the
vote entitlements of U.S. intermediaries.
These proposals codify best practices found in CSA Staff Notice 54-305 Meeting Vote Reconciliation
Protocols.
Are there other approaches that the Taskforce should consider to reduce the risk of over-voting?
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Eliminate the non-objecting beneficial owner (NOBO) and objecting beneficial owner (OBO) status,
allow issuers to access the list of all owners of beneficial securities, regardless of where
securityholders reside, and facilitate the electronic delivery of proxy-related materials to
securityholders.
In Canada, public issuers generally communicate with beneficial owners of securities indirectly through
intermediaries that have outsourced their investor mailing and voting functions. At the time of account
opening, an intermediary must obtain instructions on whether the client wishes to be a NOBO or OBO in
respect of the securities held in that account. This determination allows an issuer to request a list of NOBOs
and obtain a partial view of its beneficial owners of securities from intermediaries, including security and
address information. Reporting issuers can use the information in the NOBO list to mail proxy materials and
solicit voting instructions directly from these beneficial owners. Issuers are not currently able to directly mail
proxy materials or solicit voting instructions from OBO securityholders.

Discussion:
The Taskforce proposes the removal of the NOBO/OBO status in Canada and to allow issuers to access
the list of all beneficial owners of their securities. This would enable reporting issuers to know more
about the true beneficial owners of their securities, and allow issuers to solicit voting instructions
directly from such owners.
The Taskforce also recommends that an intermediary must also provide the beneficial owners’ email
address along with the physical address information currently provided to a reporting issuer that
wishes to deliver proxy-related materials electronically and solicit voting instructions from such
owners as well. Currently, intermediaries provide NOBO/OBO client account address information to
outsourced third party service providers; however, beneficial owners are required to separately
consent to receive proxy materials electronically directly from reporting issuers (or their transfer
agents), which has resulted in a slow adoption rate for electronic delivery of proxy-related materials.
Should reporting issuers be entitled to know who their beneficial owners are? And if so, should
beneficial owners be allowed to opt out of being solicited for voting instructions directly by a reporting
issuer? If not, are there specific events (i.e., M&A) that should require mandatory disclosures of
security positions in reporting issuers? What, if any, are the investor protection concerns with
intermediaries providing electronic delivery instructions on behalf of clients delivering proxy-related
materials electronically when their investor account address information is already being provided by
intermediaries to third parties?
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2.5 Fostering Innovation
Create an Ontario Regulatory Sandbox in order to benefit entrepreneurs and start-ups. In the longer
term, consider developing a Canadian Super Sandbox
Globally, regulatory sandboxes have allowed businesses to test new and innovative products, services,
business models and delivery mechanisms in the real market, with real consumers with expedited blanket
relief orders.

Discussion:
To spur the growth of innovative companies, the Taskforce proposes the creation of an Ontario
Regulatory Sandbox that would have an expanded scope to include new and existing innovative startups operating across the financial services sector in Ontario. Firms would be allowed to test innovative
products and business models with a light regulatory touch.
The Ontario Regulatory Sandbox would be undertaken jointly by the OSC LaunchPad and the FSRA.
There are several entrepreneurial models that are subject to regulatory oversight that overlaps
between the OSC and FSRA. In the longer term, the Taskforce proposes an expansion of this Sandbox
into a Canadian Super Sandbox in which all provincial and federal financial services regulators allow
Canadian financial services businesses to test their innovative ideas. This would spur innovation
nationally.
Would the creation of an Ontario Regulatory Sandbox and a Canadian Super Sandbox help spur
innovative start-ups and entrepreneurs to grow and raise capital? If so, other than expedited blanket
relief orders, what other services/regulatory relief can these sandboxes offer to help businesses raise
capital and apply lighter touch regulation to allow these businesses to innovate? What are other ways
that the OSC can help foster innovation? What sort of cultural changes would be required at the OSC
in order to develop a flexible approach to regulation to foster economic growth and innovation?

Requirement for market participants to provide open data
Advancements in technology have not only assisted businesses to operate more efficiently and seek new and
innovative business models, but also have enabled the distribution, collection and sharing of data globally and
instantaneously.
Open data is defined as structured data that is machine-readable, freely shared, used and built on. Data
governance standards are required to maintain integrity and confidentiality of data. One of the primary
benefits of open data is its support and alignment with fostering innovation and building technology solutions.
Many financial technology (FinTech) solutions require open data to create efficiencies and offer better
technology solutions for business and services to its customers/investors.

32

CAPITAL MARKETS MODERNIZATION TASKFORCE

Discussion:
Other global jurisdictions, including the U.K. and E.U., mandate open data to increase competition
and promote alternatives to consumers giving them choice, while other jurisdictions, such as Japan,
India and Singapore, have promoted data sharing arrangements. The Taskforce proposes that the OSC
mandate that capital market participants provide open data so that data sharing arrangements can
be further encouraged and facilitate more FinTech solutions for businesses (thereby reducing costs
and minimizing duplication of processes) and investors. Greater accessibility to data would assist
businesses in providing new products/services and long-term solutions to support innovative business
models, but it must be done while ensuring investor protection and privacy of investors are not
compromised.
Do market participants view open data as an opportunity to innovate and improve business
operations? Please identify any concerns or challenges that may arise from this proposal and any
corresponding solutions. Do you see a role for the province in setting data protection and privacy
standards?

Allow for greater access to capital for start-ups and entrepreneurs
The COVID-19 pandemic has reiterated the importance of capital formation for start-ups and entrepreneurs
in ensuring a sustainable economy.
Formal angel investor “groups” or “networks” may be viewed as “investment clubs” for accredited investors.
They attract quality earlier-stage issuers for investment consideration, professionalize and share due
diligence, share domain knowledge and expertise in particular industries and assist in reducing the cost of
capital of a transaction. Angel investor groups generally seek to invest in a diversified portfolio of start-up
businesses, where smaller investments are made by many investors across many issuers, thereby helping to
diversify the risk.
Angel investors are not clients of their angel groups, as they make their decisions on an independent basis,
and they provide scarce early-stage funding and mentorship to entrepreneurs. Certain angel groups seek to
be structured to earn a fee from working with their members to collaboratively finance these start-ups, and
may, in certain circumstances, trigger registration under traditional concept of registration.

Discussion:
The Taskforce proposes modernizing the rules so that this early-stage financing of start-ups can be
undertaken by angel groups to assist with capital formation. The Taskforce proposes changes to the
current registration requirements to enable angel groups to work with their “accredited investor”
members to encourage investments in early stage issuers.
Please provide feedback on the proposed approach and outline any challenges and concerns that may
arise from this proposal. Should this apply to only not-for-profit angel groups? Should changes in
registration requirements be by way of regulatory relief (exemption), exemptive relief or through a
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form of no-action letter (as discussed elsewhere in this consultation report) when meeting specific
requirements? How can P2P lending frameworks be leveraged to support capital raising of such earlystage start-up businesses?

2.6 Modernizing Enforcement and Enhancing Investor Protection
Modernizing Enforcement
Proposals in this section are made assuming a separation of the adjudicative and regulatory functions of
the OSC.
Consider automatically reciprocating the non-financial elements of orders and settlements from other
Canadian securities regulators and granting the OSC a streamlined power to make reciprocation
orders in response to criminal court, foreign regulator, SRO, and exchange orders
The Taskforce’s proposed changes to reciprocation under the Securities Act would help ensure that
respondents who have been sanctioned by other regulators, courts, SROs or exchanges are kept out of
Ontario capital markets much more promptly and efficiently than they are currently. These changes would
enhance investor protection and the integrity of the capital markets. Similar automatic reciprocation
provisions have been enacted in all Canadian provinces and territories except Ontario, Newfoundland and
Labrador, and Nunavut.

Discussion:
The proposal to automatically reciprocate sanction orders resulting from the contested hearings and
settlements of other Canadian capital market regulators means that such orders would apply in
Ontario as if they were made by the OSC, without a separate OSC order. The Taskforce does not
propose to distinguish between orders resulting from breaches of capital markets laws or conduct
contrary to the public interest. Automatically reciprocated orders could, among others, impose
limitations on or suspension of registration, or limitations on being an officer or director of an issuer.
Cease trade orders would also be automatically reciprocated.
Orders by courts, foreign regulators, SROs and exchanges would be reciprocated by the OSC on a
streamlined basis, without respondents being granted an opportunity to be heard.
The proposed changes are predicated on the idea that a fair hearing has already been provided,
making an OSC hearing unnecessary. Reciprocated orders or settlements would not have automatic
effect in Ontario unless the OSC has the power to make a similar order or settlement. Monetary
sanctions or voluntary payments agreed to in a settlement would not be reciprocated.
Do commenters think that there are certain types of orders that should be excluded from this
proposal and should not be automatically reciprocated or not be reciprocated by the OSC without a
requirement to provide a hearing, and, if so, which types of orders? What are the potential concerns
with such proposed changes and what safeguards should be put in place to ensure fairness of the
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process for affected individuals, companies or other entities? For example, the Taskforce is
considering requirements such as: the OSC assessing whether foreign jurisdictions offer fair hearings,
and if circumstances warrant, permitting a respondent an opportunity to be heard; the publication of
all reciprocated orders by OSC; and the OSC providing a clarification right (in lieu of an appeal right)
for automatically reciprocated orders.

Improve the OSC’s collection of monetary sanctions
Collecting monetary sanctions (administrative penalties, disgorgement, costs and voluntary payments agreed
to under the terms of a settlement) has and continues to be challenging for all regulators including the OSC,
especially where the company or individual sanctioned is not a market participant. In 2019, for the monetary
sanctions resulting from settlements and contested hearings ordered during the year, the OSC had an average
collection rate of only 34.9 per cent, with 0 per cent collected from non-market participants in contested
hearings. A common tactic used by those who commit fraud or those trying to avoid payment of amounts
ordered is to shield their assets from recovery by the OSC by inappropriately transferring them to friends and
family at a price below fair market value. Another challenge with collections is that the OSC has limited tools
to incentivize payment of monetary sanctions.

Discussion:
The Taskforce proposes to give the OSC additional tools to help improve the OSC’s collection of
monetary sanctions. What tools do commenters think would be appropriate to help improve the
OSC’s collection rate for monetary sanctions? The Taskforce is putting forward the proposals below
for consideration by commenters. These proposals are based on recent amendments to the British
Columbia Securities Act. Please let the Taskforce know of any concerns with these proposals or if
commenters have other recommendations about how to improve OSC’s collection of monetary
sanctions.
a. The Taskforce proposes giving the OSC more effective powers to freeze, seize or otherwise
preserve property, including property transferred to family members or third parties below fair
market value
Currently, when applying to the Superior Court to continue the application of a freeze direction issued
by the OSC, the OSC must establish some evidence that frozen funds or property were obtained
through a breach of Ontario securities law by the target of an investigation. The Taskforce proposes
that the OSC also be permitted to freeze any assets, starting at the investigation stage, by establishing
that the assets are being preserved in order to return money to harmed investors or to satisfy a
possible disgorgement, monetary sanction, or costs order.
The Taskforce also proposes giving the OSC the clear power to freeze and seize assets that were
transferred below fair market value to family or third parties using the tests for continuing a freeze
direction that currently exist, as well as the alternative conditions outlined above; and providing the
OSC with expanded powers to investigate transfers of property to, or receipt of property from, family
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or third parties. Transfers to family could potentially have occurred before the misconduct at issue in
the investigation had begun. OSC’s exercise of its freeze and seizure powers would continue to be
through court orders.
In addition, the OSC would, subject to obtaining court authorization, have the power to dispose of
frozen assets to retain value prior to a hearing and any potential monetary sanctions being ordered.
There would no longer be a limitation period for collections and the OSC’s writs of seizure and sale
would no longer expire.
Given the important expansion proposed to preservation orders and collection powers, there would
be a right to a hearing in front of the OSC tribunal to request a clarification, variation or revocation of
a preservation order (as is currently the case for freeze directions).
What are the concerns with the proposed significant expansion of the OSC’s preservation order powers
or any part of the proposal? Would commenters think some parts of the proposal are too far-reaching
and should be scaled back or removed from the proposal? For example, should certain types of assets,
such as real property or vehicles, be excluded from the proposal to give the OSC power to order the
disposal of frozen assets to retain value prior to a hearing or any monetary sanctions being ordered?
Should certain transfers to third parties or family members below fair market value be excluded, such
as transfers made for legitimate tax or estate planning purposes? In what circumstances should a person
affected by a preservation order be able apply to the OSC to have it revoked?
b. The Taskforce proposes limiting access to drivers’ licences and licence plates for monetary
sanctions owing to the OSC
The Taskforce proposes that Ontario would not issue or renew a driver’s licence or licence plates to
individuals who have failed to pay the administrative penalties, disgorgement or costs ordered by the
OSC, or fines, or restitution or compensation ordered by the court. As many individuals drive, this
proposal is aimed to strongly incentivize payment and increase the OSC’s sanction collection rates.
What are the concerns commenters would have with the proposal to limit access to drivers’ licences
and licence plates? Would this proposal be an appropriate way to incentivize payment?
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Create a prohibition to effectively deter and prosecute misleading or untrue statements about public
companies and attempts to make such statements
There are cases where a series of unsubstantiated statements are made publicly for financial gain, and
misleading or false information is introduced into the market to intentionally or recklessly affect the share
price of public companies and influence the investment decisions of investors. Such schemes are sometimes
referred to as “short and distort” campaigns that profit from falling share prices or as “pump and dump”
schemes that profit from increasing share prices. The advent of technology in recent years has changed the
nature and tactics of these schemes such that they can now easily have a wider audience and sustained
campaigns with many misleading or false messages or statements over a prolonged period of time e.g., on
social media using multiple tweets. British Columbia recently enacted legislation that will help combat such
abusive schemes.

Discussion:
The Taskforce proposes creating a new and specific prohibition on making misleading or untrue
statements about public companies to make it easier for the OSC to effectively deter and combat
abusive practices intended to affect share prices or influence investor decisions, such as “short and
distort” campaigns and “pump and dump” schemes. The prohibition would also cover attempts to
make “misleading or untrue statements about public companies” to address the abusive practices
that may not be successful, but which are still egregious.
What concerns would commenters have with this proposal? How can we ensure that the proposed
prohibition does not inadvertently capture analysts who provide their researched views on reporting
issuers’ securities or reputable activist short sellers whose public comments can be important for
price correction of a public issuer’s securities?

Increase the maximum for administrative monetary penalties to $5 million
After holding a hearing, the OSC can order a person or company who has not complied with Ontario securities
law to pay an administrative penalty of not more than $1 million for each failure to comply. The amount has
not been increased since 2003. Certain sizable registered firms or other very large entities would not be
deterred by a $1 million sanction because, for example, $1 million could be an acceptable cost of doing
business for such firms.

Discussion:
The Taskforce proposes increasing the maximum sanction to $5 million to modernize the Securities Act
by adjusting for inflation and scale of Ontario business, aligning with similar SRO sanctions for similar
breaches, and more effectively deterring or penalizing misconduct for larger firms or more egregious
conduct.
Would commenters think that such a significant increase to the maximum for administrative
monetary penalties is appropriate? What are the potential concerns with such an increase? Should
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the maximum amount differentiate between firms and individuals? Should there be differentiation
for certain types of infractions (for example, in the U.S., certain maximum penalties are higher for
“intentional or knowing conduct” or “repeated instances of negligent conduct”)? How should the
enforcement monies collected by the OSC be used to both protect investors and foster capital
formation and competition? Should monetary penalties for firms be determined in proportion with
the revenue of the firm?

Strengthen investigative tools by empowering OSC Staff to obtain production orders and enhancing
compulsion powers
To enhance investor protection, the OSC’s investigative teams need modernized tools to obtain necessary
documents and data to combat white collar crime and other breaches of Ontario securities law. Enforcement
investigations require tools to be effective in the digital age where businesses and individuals predominantly
have documents and data stored on servers in the “cloud.” British Columbia recently enacted legislation that
will help address these investigation challenges.

Discussion:
The Taskforce proposes that OSC enforcement investigators should have a clear power to compel any
firms and individuals (via summonses in administrative investigations), as well as firms and individuals
that are not targets of investigations (via production orders in quasi-criminal investigations), to “find
and gather” and “prepare and produce” relevant documents, records, or electronic data to deliver to
the authorized OSC investigator in the form and within the timeframe requested by the investigator
(where those firms and individuals have possession or control of that information or data).
Having production order powers available in the securities context will align the investigative tools
available to investigators for both quasi-criminal and Criminal Code of Canada investigations.
Similarly, enhancing the compulsion powers in s. 13 of the Securities Act will align the investigative
tools available to investigators for both administrative and quasi-criminal investigations. These
powers will provide the OSC with impactful ways to advance investigations.
In respect of production orders, a person that is served with a production order must produce a
required document even if production may tend to incriminate that person or subject that person to
a proceeding or penalty. However, the evidence that is produced via this production order cannot be
used against the person producing the documents, unless the person falsified the documents or
misled or lied to the OSC when producing the documents.
What are the potential concerns with either of these significant changes to the OSC’s investigation
powers of granting the OSC production order powers or enhancing the OSC’s current compulsion
powers? How can these concerns be mitigated? What safeguards or limits should be put in place as
part of the OSC’s use of these proposed expanded investigation powers?
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Greater rights for persons or companies directly affected by an OSC investigation or examination
The Taskforce has heard from stakeholders that there is not a clear process for the adjudication of
disagreements and disputes arising in the course of the OSC’s investigations and examinations. The Taskforce
has also heard that persons or companies subject to OSC summonses would benefit from more transparency
about the entire process.

Discussion:
The Taskforce proposes greater statutory rights for persons or companies directly affected by an OSC
investigation or examination. Such persons or companies should be able to apply to an OSC
adjudicator for clarification of orders relating to investigations or examinations and possibly
summonses.
What are the concerns with such a proposal? Is there a risk that such a proposal would permit the
subject of an investigation to participate in determining how the regulator can gather information or
what witnesses the regulator may examine? What potential impact would this proposal have on the
OSC’s ability to conduct joint investigations or otherwise cooperate with Canadian and international
regulatory partners? Would this unduly delay investigations and examinations? Should this apply both
to summonses and to investigation and examination orders? Should the proposed OSC adjudicator
clarification power include both the power to vary or to revoke the orders or the summonses?
The Taskforce also proposes that persons or companies subject to OSC summonses have more
transparency about the entire process. The Taskforce understands that it is OSC staff’s practice to
provide notice to persons or companies that have been the subject of an investigation when the
investigation is closed and, as a part of a new pilot program, to facilitate an examination by providing
certain documents to the persons served with a summons.
What are commenters’ views on the following practices and proposals for procedural changes?
•

Should any changes be made to the process for providing notice to those who were served with an
OSC summons when an investigation (or a defined subset of it) has been concluded?

•

Should certain documents be provided to persons served with a summons to attend for an oral
examination to facilitate the examination?

•

Should there be an opportunity for persons and companies served with a summons to comply by
initially producing a subset of responsive documents and to meet and confer with OSC Staff, with a
view to attempting to refine or expedite the required production and timeline for production?
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Address concerns regarding the OSC’s use of contempt proceedings related to investigations and
potential creation of offences for obstruction, including non-compliance with a summons
Stakeholders have brought to the attention of the Taskforce that they are concerned with the OSC’s use of
contempt proceedings as part of its investigations. There should be a reasonable opportunity for market
participants to contest the possible use of contempt proceedings when attempting in good faith to engage in
the investigation process. One reason for the OSC’s use of contempt proceedings relating to investigations is
the absence in Ontario of an obstruction offence under the Securities Act, while such offences exist in the
capital markets legislation of other provinces.
A related proposal being considered by the Taskforce is to add offences for obstruction and non-compliance
with a summons to the Securities Act so that the OSC would have additional tools other than contempt
proceedings to address cooperation issues in investigations.

Discussion:
The Taskforce proposes that OSC Staff be required to obtain leave from the OSC tribunal before it is
allowed to initiate contempt proceedings related to investigations. The Taskforce is also seeking
feedback from commenters on the proposal to add an obstruction and a non-compliance with a
summons offence to the Securities Act.
What are the concerns with such proposals? Currently OSC Staff exercise prosecutorial discretion to
enforce a summons by bringing a contempt application to the Superior Court. Should that discretion
be limited by requiring OSC Staff to obtain leave from the tribunal first? Should the proposed
requirement to obtain leave to initiate contempt proceedings be done in proceedings that are closed
to the public? Should the Securities Act be amended to create new offences for obstruction and noncompliance with a summons? If so, are there any benchmarks or parameters that should be engaged
to ensure that a reasonable time is given for complying with a summons?

Broaden the confidentiality exceptions available for disclosing an investigation and examination order
or a summons
Generally, a person or company shall not disclose the content of an investigation or examination order or a
summons except when the disclosure by a person or company is to:
•

the person’s or company’s counsel; and

•

the person’s or company’s insurer or insurance broker after meeting criteria set out in the Securities Act.

Some stakeholders have indicated that additional disclosure exemptions should be permitted to reduce the
regulatory burden and time spent filing a formal application and participating in a hearing process when
seeking permission to disclose.
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Discussion:
The Taskforce proposes to incorporate additional confidentiality exceptions in the Securities Act to
permit disclosure under expanded circumstances. This should be done while preserving the
appropriate balance between not interfering with OSC investigations and permitting the earlier
involvement of or notification to all the appropriate parties in an investigation.
Would commenters consider the expansion of confidentiality and disclosure exceptions to be
appropriate? Please provide feedback on who these exceptions should cover — the Taskforce would
appreciate your views in particular about providing exceptions for disclosure of an investigation order
or a summons served by the OSC to a company or an employee at a company to: (a) a prudential
financial regulatory authority such as the Office of the Superintendent of Financial Institutions and
equivalent regulators, (b) an expanded list of counsel where it would facilitate responses to
investigation requests and summonses, (c) any person where the disclosure is necessary to comply
with requests from OSC Staff or for sound corporate governance, such as the company’s internal
compliance and governance officers, or (d) the company’s board of directors and senior management.

Ensure proportionality for responses to OSC investigations
Given the potential burden imposed by OSC investigations, some stakeholders have indicated that there is a
need to ensure that questions and requests for documents are subject to a reasonable or proportional
threshold.

Discussion:
The Taskforce has heard from stakeholders that it is important that some limits apply to the response
to the OSC’s investigations and examinations. The Taskforce proposes statutory amendments or other
mechanisms to ensure that there is a reasonable or proportional threshold applicable to responses
provided in investigations and examinations. One possibility is a statutory amendment providing that
there is a “reasonable and proportionate” threshold to examination and inspection of documents or
other things in investigations and examinations.
What is the best way to introduce proportionality for responses to OSC investigations? What would
be the concerns with proceeding with a statutory amendment and what other mechanisms could be
considered? The Taskforce understands that OSC Staff are currently developing data delivery
standards. What features would provide fairness in data requests?
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Clarify that requiring production of privileged documentation is not allowed
Under common law, respondents always have the right to not produce documents that are privileged, and
the Supreme Court of Canada has made this a quasi-constitutional right. In practice, the OSC does not collect
privileged information. Nonetheless, some stakeholders have noted that further clarification is necessary,
such that privileged documents must not be required to be produced in any circumstance during OSC
investigations or examinations.

Discussion:
The Taskforce proposes to add language the Securities Act to specify that privileged documents must
not be required to be produced during OSC investigations or examinations. On occasions where there
is a challenge to the assertion of privilege, the Taskforce proposes that OSC procedures be modified
to require immediate production of a privilege log. This could include the date, author, recipient and
nature of thee document, the subjects it covers, and the specific basis for claiming privilege.
Please provide feedback on any challenges or concerns you may have.

Implement OSC procedural change to provide an invitation to discuss OSC Staff’s proposed statement
of allegations at least 3 weeks before initiating proceedings
The Taskforce understands that the OSC has a longstanding process of providing notice to respondents that
OSC Staff recommend initiating administrative proceedings. Currently the notice provision is two weeks. This
notice ensures that, after an investigation, the OSC reach out to the respondent to discuss any infractions
uncovered before initiating administrative enforcement proceedings. Stakeholders have raised the need to
have discussions with OSC Staff about their concerns and a potential resolution prior to this notice.

Discussion:
The Taskforce proposes a procedural change whereby the OSC will invite respondents to discuss
alleged infractions and a potential resolution with OSC staff at least three weeks before it delivers a
notice that OSC staff will be initiating administrative enforcement proceedings.
What are the concerns with this proposal?
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Promote prompt resolution of OSC enforcement matters by ensuring the confidentiality of dialogue
between OSC Staff and parties under investigation, and protecting such investigated parties from
liability for admissions made to the OSC in settlements and from liability for disclosing privacyprotected information to the OSC in the context of an investigation
The Taskforce has heard that certain parties under investigation by the OSC want to move towards a
prompt resolution but may be practically impeded because of the existence of civil liability, including in
class actions. Apart from no-contest settlements, OSC-approved settlement orders require admissions to
be made. These admissions may be relied upon in subsequent civil proceedings, and it is possible that the
substance of settlement discussions may be producible in civil lawsuits. Many parties view these risks and
duties to stakeholders to more than offset incentives to resolve OSC proceedings promptly through
cooperation. This may force investigated parties to conclude that they must await the resolution of related
civil actions before meaningful engagement towards a resolution can occur. Further, privacy protection
requirements may cause parties to be reluctant to voluntarily provide OSC Staff with certain information
which may be required to drive towards a resolution without adequate protection from third party liability
for doing so in good faith.

Discussion:
Reaching a resolution on enforcement matters is often in the best interests of both OSC Staff and
significant market participants which have ongoing and continuous dealings with the OSC and need
to demonstrate that they are generally compliant and abide by securities law, but may have been
involved with isolated activities that are under scrutiny.
The Taskforce proposes the development of statutory provisions that ensure the confidentiality of
dialogue between OSC Staff and parties under investigation, and protect investigated parties from
liability for admissions made to the OSC in settlements and from liability for disclosing privacyprotected information to the OSC in the context of an investigation. Such protection from liability
would prevent the use of admissions in class actions and other civil actions against the person who
made the admissions. It would also restrict possible recourses for persons who are affected by the
communication of their privacy-protected information to the OSC in the context of an investigation.
What are the potential concerns with such provisions? What limits or exceptions should be considered
when developing these statutory provisions? What are the implications for investors of restricting the
use of admissions? Do civil lawsuits, including class actions, complement regulatory proceedings to
achieve investor redress and deterrence? Please comment on pertinent freedom of information and
privacy implications that should be considered.
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Enhancing Investor Protection
Require that amounts collected by the OSC pursuant to disgorgement orders be deposited into court
for distribution to harmed investors in cases where direct financial harm to investors is provable
A statutory process to support the distribution of disgorged funds to harmed investors is important for
investor protection in Ontario and is vital to the trust and confidence people have in the capital markets and
in the OSC’s enforcement capabilities. It is important that ill-gotten gains recovered through the OSC’s
collection efforts be distributed to the investors who were harmed, as investors may not be able to
independently recover from the respondent. Recently, although it is not required to do so under the Securities
Act, the OSC has used a Superior Court appointed receiver to distribute funds disgorged to the OSC in two
test cases.

Discussion:
The Taskforce proposes requiring disgorgement order amounts collected by the OSC to be distributed
to harmed investors through a court-supervised process in cases where there is sufficient evidence to
establish that investors suffered direct financial harm. The process would be run by a Superior Court
appointed receiver where significant funds are available for distribution. In circumstances where
there are a small number of investors or funds, the Superior Court could appoint an OSC employee as
administrator.
The proposed model would apply to disgorgement amounts that are collected by the OSC only. It
would not contemplate distribution of administrative penalties or voluntary payments to investors,
which would continue to be allocated to third parties or used for other purposes authorized under
the Securities Act.
What are the commenter’s views about what the process should look like? For example, how can the
process balance efficiency with fairness to individual claimants? What process should be used to
resolve disputed claims? What criteria should the OSC use to determine when a receiver would be
appointed or what amounts are too small to distribute to investors? How should the OSC
communicate information relating to potential distributions?
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Give the power to designated dispute resolution services organizations, such as the Ombudsman for
Banking Services and Investments (OBSI), to issue binding decisions ordering a registered firm to pay
compensation to harmed investors, and increase the limit on OBSI’s compensation recommendations
In light of the ongoing COVID-19 pandemic, it is becoming even more necessary to implement a regulatory
framework that protects everyday retail investors by enhancing the powers of dispute resolution services in
Ontario, such as OBSI, by making their recommendations binding. Currently, after OBSI has investigated a
complaint from a harmed investor, it conducts necessary analysis consistent with OBSI’s loss calculation
policies and, where warranted, makes a recommendation for compensation. However, registered firms that
have harmed retail investors sometimes refuse to follow OBSI’s recommendations or offer settlements that
fall below OBSI’s recommendations. In these circumstances, the harmed investors’ only alternative is to resort
to the courts, which may not be possible given the legal costs involved and the time it takes to pursue a civil
action. There are several comparable jurisdictions that already provide a framework for investor redress
through a binding ombudsman scheme, notably those in the U.K. and Australia.
The OBSI $350,000 limit on compensation recommendations has not been increased in many years and is not
adjusted for inflation.

Discussion:
The Taskforce proposes creating a regulatory framework that allows for the designation by the OSC
of a dispute resolution service, such as OBSI, and makes the dispute resolution service’s decisions
binding on a registered firm, if the harmed investor accepts the recommendation. The OSC would
implement and oversee a comprehensive oversight regime for designated dispute resolution services
and ensure necessary changes are made to the designated dispute resolution services’ processes to
provide procedural fairness for registered firms and investors.
The proposal would also require the development by the designated dispute resolution service of an
independent internal appeals process. There would be no appeal to the OSC. Parties to a potential
judicial review proceeding of an OBSI decision would be the registered firm and OBSI.
Such a framework to provide redress to harmed investors, in particular retail investors that have been
harmed and lost an amount too low to consider a court action, would increase investor confidence in
the capital markets by assuring that investors are compensated, when warranted, for financial losses
that relate to the trading or advising activity of a registered firm.
Would commenters think that the proposal to give a designated dispute resolution services
organization the power to issue binding decisions is appropriate? Are there other proposals that the
Taskforce could consider to ensure retail investors who have been harmed and lost an amount too
low to consider a court action are compensated?
Do commenters consider OBSI to be suitably equipped to make binding decisions on complex capital
markets matters, specifically on exempt market issues? What structural or governance requirements
should the OSC impose on OBSI as part of the designation process?
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What should the maximum binding compensation amount per misconduct potentially imposed on a
registered firm be considering that the objective is to provide compensation to retail investors who
lost smaller amounts? Would there need to be a mechanism in place to avoid the risk that registered
firms may be penalized more than once for the same misconduct if they are required to make a
binding payment and are also subject to enforcement proceedings by the OSC or SROs?
The Taskforce also proposes a one-time increase of the limit on OBSI’s compensation
recommendations to $500,000 with subsequent increases every two years based on a cost of living
adjustment calculation. For greater certainty, this proposal is separate from the proposal to provide
the binding decision-making power to dispute resolution services organizations.
Would commenters support such an increase to the limit on compensation recommendations?
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Part 3: Path Forward
3.1 Process for Making Submissions
Written submissions addressing the questions in this consultation paper should be provided in electronic
format (preferably Word or PDF) by email to CMM.Taskforce@ontario.ca. We would also welcome views from
commenters on issues not reflected in the consultation paper.
Please use subject line: Consultation — Modernizing Ontario’s Capital Markets.
Submissions must be received on or prior to September 7, 2020.
Please note that information submitted may be subject to disclosure under the Freedom of Information and
Protection of Privacy Act. Please do not submit personal information or specific identifying details of
individuals, companies or other entities unless the specific information is already publicly available. Please
also note that the submissions may be publicly posted on the Ministry of Finance website. Please do not
forward confidential information that you would not want to be made public.
The feedback received will be used to inform the Taskforce’s final report to the Minister of Finance.
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THE DEVELOPING PRIVILEGE FOR
REGULATORY COMMUNICATIONS WITH THE

SEC
DAVID H.HERRINGTON AND KATHLEYA CHOTIROS

When the SEC conducts routine examinationsof broker-dealers and other registeredentities, it nearlyalways issues a "deficiencyletter" that identifies areas
in which the examined party needs to improve its regulatory compliance. If
such a deficiency letter later becomes the subject of a discovery request in a civil
litigation,there aM significantarguments - including the published views of
the SEC itself - to support the proposition that something akin to the "bank
examination-privilege applies to SEC regulatorycommunications, making
them privilegedfrom pre-trialdiscovery

When

the SEC's Office of Compliance Inspections and

Examinations ("OCIE") conducts routine examinations of entities the SEC regulates, it nearly always finds something lacking.
Indeed, over 90 percent of these examinations culminate in a "deficiency letter" that identifies areas in which a registered entity has not complied, or
needs to improve its compliance, with applicable laws and regulations.'
What happens when such a deficiency letter becomes the subject of a dis-

David H. Herrington is a counsel in Cleary Gottlieb Steen & Hamilton LLP's litigation group and is based inthe firm's New York office. His practice includes representing clients in investigations and enforcement actions brought by the the
SEC, NASD and other regulators. He can be reached at dherrington@cgsh.com.
Kathleya Chotiros, an associate in the firm's litigation group in New York, can be
reached at kchotiros@cgsh.com.
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covery request in a civil litigation, made by an adversary seeking to use the
letter's unflattering observations against the recipient? The SEC itself has
provided a basis for resisting production: it has taken the position that communications between the SEC and the subject of an OCIE examination
should be protected from disclosure by an "examination privilege."
While no court appears yet to have embraced this extension of the wellestablished "bank examination privilege," an arbitral panel recently did so.
In Archipelago Securities, LLC v. Instinet Group, Inc.,2 an NASD arbitration
panel denied claimant's request for documents concerning any "investigation
or inquiry, or communication by or with the SEC, NASD or other regulatory authority" concerning certain pricing matters at issue in the arbitration.
The respondent opposed the request, asserting an examination privilege, and
the NASD panel agreed that communications arising out of an SEC examination should be protected from disclosure.
Practitioners would do well to monitor this potential new privilege as it
develops further, and to assert it where appropriate to shield sensitive communications with the SEC from pre-trial discovery or use at trial.

THE SEC'S ARGUMENT FOR AN "EXAMINATION
PRIVILEGE"
The SEC first proposed an "examination privilege" in In re Putnam
Investment Management, LLC, an enforcement action against Putnam
involving mutual fund market timing activity. The privilege issue arose
when Putnam subpoenaed records from OCIE examinations of other parties
concerning the same issues that were involved in the enforcement action.
The SEC moved to quash, asserting an "SEC examination privilege" that
would shield from disclosure "all documents related to OCIE's examinations
of investment companies, investment advisers, brokers, and dealers."' The
SEC argued that this protection from disclosure should be "absolute, [and]
not qualified."'
The administrative law judge who heard the motion to quash declined to
recognize the proposed privilege.' Further review of that decision was mooted because the enforcement action was settled.! Following the settlement,
OCIE, with the support of the SEC's Division of Enforcement, made a
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motion to the Commission to vacate the administrative law judge's decision to
reject the proposed examination privilege.' The Commission denied the
motion on unrelated procedural grounds, but agreed that "[t] he existence and
scope of a privilege relating to the conduct of Commission examinations raise
serious issues and present a wide range of public interest factors which must be
considered and weighed carefully."' The Commission also emphasized that
the administrative law judge's orders refusing to recognize the privilege "are
unreviewed actions in a settled administrative proceeding, and thus we do not
view them as having significant precedential weight."o

GROUNDS FOR THE EXAMINATION PRIVILEGE
As the policy rationale for the proposed examination privilege, the SEC
stated that the OCIE examination process requires a candid dialogue and a
willingness to compromise that could not be achieved if OCIE's communications with the registered entity were subject to disclosure. As OCIE's
Chief Counsel explained in a declaration in support of the SEC's motion:
[Tihe examination staff depends on the confidential nature of the deficiency letters to allow it to have free and open communications with the
registered entities, not adversarial discussions in which registered entities
feel a continuous need to defend and justify all of their conduct because
of fear that communications will be disclosed to competitors, customers
or investors who may use such communications against them."
The SEC thus maintained that "[p]rotection of documents related to
examinations is crucial," because disclosure of these materials "could change
and harm the examination process.""
In addition to this policy argument, the SEC identified three grounds to
support its proposed privilege. First, the Freedom of Information Act
("FOIA") exempts such examination materials from disclosure. While
FOIA generally requires disclosure of agency documents, Exemption 8 protects materials "contained in or related to examination, operating, or condition reports prepared by, on behalf of, or for the use of an agency responsible for the regulation or supervision of financial institutions."13 Courts have
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construed "financial institutions" as used in FOIA to include most entities
subject to SEC examination, including broker-dealers, investment advisers,
and stock exchanges." While the SEC acknowledged that FOIA exemptions
do not ordinarily create evidentiary or discovery privileges, it maintained
that Exemption 8 "shows that Congress recognizes the need to protect the
examination process and prevent disclosure of all documents relating to
examinations of financial institutions.""
Second, the SEC cited Section 3 1(c) of the Investment Company Act,
which provides that the Securities and Exchange Commission "shall not be
compelled to disclose any internal compliance or audit records, or information contained therein, provided to the Commission under this section.""
Third, the SEC pointed to the "bank examination privilege" as supporting a privilege for communications arising out of SEC examinations." The
bank examination privilege protects examination reports prepared by agencies, such as the Office of the Comptroller of the Currency and the Federal
Reserve, that oversee banks." As one court explained, this privilege is based
on the need for candid communication between the bank and its regulator:
Bank safety and soundness supervision is an iterative process of comment by the regulators and response by the bank. The success of the
supervision therefore depends vitally upon the quality of communication between the regulated banking firm and the bank regulatory
agency....Bank management must be open and forthcoming in response
to the inquiries of bank examiners, and the examiners must in turn be
frank in expressing their concerns about the bank. These conditions
simply could not be met as well if communications between the bank
and its regulators were not privileged."
As the SEC wrote, the same policy considerations support a privilege for

SEC examinations.

2

0

THE MECHANICS OF AN EXAMINATION PRIVILEGE
If courts were to recognize a privilege for SEC examinations, they might
adopt the same procedural framework that is used for the bank examination
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privilege, and so it is important to review the contours of that privilege.
First,the bank regulator holds the privilege and therefore must be permitted
to participate in some way in the litigation. Indeed, many bank regulatory
agencies have regulations requiring that any request for bank examination
reports be made to the agency itself." Some courts have respected these regulations by compelling private litigants to seek bank examination reports
from the agency, either through an administrative request or a subpoena, and
thereby effectively afford the agency the opportunity to assert privilege."
Other courts have permitted private parties to request such materials from
the subject of the bank examination report, through ordinary document
requests.23 But even in these circumstances, the court will afford the regulator an opportunity to intervene and assert the bank examination privilege."
Second, the bank regulatory agency bears the burden of establishing the
applicability of the privilege to particular materials." Courts typically will
require a privilege log, and may hold an in camera inspection, to assess each
document for which the privilege is asserted." Moreover, as the privilege
holder, the agency can choose to waive the privilege for any particular document.
Third, it is usually held that the privilege extends only to materials that
reflect the regulator's opinions, deliberations, or recommendations." While
this may include statements concerning factual matters if they are inextricably intertwined with the regulator's observations or deliberations, purely factual statements are not protected.2 1 If a document contains both portions
entitled to protection and portions that are not, the court may order production of a version that redacts the privileged portions."
While the SEC argued in Putnam that the examination privilege should
be "an absolute, not a qualified privilege,"" the bank examination privilege,
even when established for a particular document, affords only qualified protection that can be overcome by compelling need. To make this assessment,
courts typically consider the following factors:
*the

relevance of the evidence sought to be protected;

*

the availability of other evidence;

*

the 'seriousness' of the litigation and the issues involved;
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*

the role of the government in the litigation; and

*

the possibility of future timidity by government employees who will be
forced to recognize that their secrets are violable."32

The SEC's arguments in Putnam provide support for opposing disclosure based on the first and fifth of these balancing factors. As to the first factor, the SEC has emphasized that OCIE's statements have little relevance
outside the context of an examination, because the statements made by
OCIE Staff do not represent official views of the Commission and are not
even reviewed by the Commission." As to the fifth factor, the SEC emphasized in Putnam that the candor needed for productive communications in
the examination context would be lost if these communications were subject
to disclosure.3

THE DELIBERATIVE PRIVILEGE PROVIDES ANOTHER
BASIS FOR PROTECTING AGENCY COMMUNICATIONS
LEADING TO AN AGENCY DECISION
The "deliberative process privilege" provides an additional basis for protecting communications within an agency or between two agencies concerning deliberations leading to an agency decision." The policy underlying
the privilege is that "frank discussion of legal and policy matters is essential
to the decisionmaking process of a governmental agency. "3 The privilege
protects only "pre-decisional" communications made prior to and as a part
of an agency determination.3 1 Communications made subsequent to an
agency decision are not protected.3 8
While the bank examination privilege arguably could apply to communications from banks to the bank regulatory agencies, the deliberative
process privilege applies to communications only within an agency or
between agencies. Like the bank examination privilege, the deliberative
process privilege is qualified and so may be overcome by a showing of particularized need that outweighs the reasons for confidentiality.
Because the deliberative process privilege applies generally to pre-decisional deliberative agency materials, any government agency may assert it."
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The deliberative process privilege, therefore, is broader in scope than the examination privilege because it applies to all agencies, but is narrower in protection because it covers only intra- and inter-agency communications during the
process leading to an agency decision. It does not protect intra- and interagency communications that occur after the agency has made a decision, and
it does not apply at all to communications with outside parties.

The Admissibility at Trial of SEC Examination Materials
Even if assertion of a privilege from disclosure does not succeed in a particular case, the SEC's arguments in Putnam also provide a basis for opposing the admission at trial of deficiency letters and related communications.
The SEC emphasized in Putnam that such communications "are of limited
value to entities other than the parties to the communications because the
communications are with Commission staff and are not reviewed by the
Commission." 0 Thus, the SEC explained, "[t]o determine the Commission's
position" one should not look to such communications but instead "should
consider documents released by the Commission."" Reinforcing this point,
OCIE's deficiency letters are required to state: "The above findings are
based on the staff's examination and are not findings or conclusions of the
Commission."42

The party opposing admission of such materials thus can argue under
Rule 401 of the Federal Rules of Evidence that the materials have no probative weight and so should be excluded as irrelevant. Or the party can argue
under Rule 403 that any relevance is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading the jury. The concern is that a jury would regard a deficiency letter as having the imprimatur
of the SEC, but in reality - as the SEC itself emphasized in Putnam - such
letters are not "findings or conclusions of the Commission.""IMoreover,
because the examination process does not afford the regulated entity any formal hearing and because deficiency letters do not represent an adjudication
by a neutral factfinder, to present the jury with these so-called "findings" of
the SEC staff would be unfairly prejudicial.
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Remedies in Tort
Chapter 3 — CONSPIRACY
IV — REMEDIES
1. — Damages

1. — Damages
§28 While damage is the gist of a civil action for conspiracy, there is still some question as to
whether damage means pecuniary loss as opposed to "injury" which consists of interference with
legal rights.1 The majority of the case law appears to support the view that, where a plaintiff
claims damages for injury to his trade or business, actual pecuniary loss must be shown.2
§29 Once special damages are shown, the plaintiff is not restricted to the pecuniary loss suffered,
but may recover non-pecuniary loss as well.3
§30 The defendants are liable only for damages which result from their illegal acts. Thus, where a
strike is legal but picketing is not, only those damages arising from the picketing will be
recoverable by the plaintiff.4
§31 Although assessment of damages may be difficult, the judge or jury must assess them as best
they can "even though the assessment 'must be more or less guesswork.'"5
§31.1 Where the plaintiff is awarded damages for both breach of contract and conspiracy and one
of the overt acts supporting the conspiracy was the breach of contract, the court will avoid double
recovery by the plaintiff by awarding one sum for all actionable wrongs6 or reducing the
conspiracy award by the amount of the pecuniary award for breach of contract.7
§32 In appropriate cases, the plaintiff may be entitled to punitive damages in a conspiracy
action.8

FOOTNOTES

1 See §§21, 22.
2 See Valley Salvage Ltd. v. Molson Brewery B.C. Ltd., 1975 CarswellBC 198, [1976] 1 W.W.R. 597, 64 D.L.R.
(3d) 734, 25 C.P.R. (2d) 37 (B.C.S.C.); see also Culzean Inventions Ltd. v. Midwestern Broom Co., 1984
CarswellSask 112, [1984] 3 W.W.R. 11, 1 C.I.P.R. 243, 82 C.P.R. (2d) 175, 31 Sask. R. 180 (Q.B.) (plaintiff
entitled to accounting to determine royalty amounts due and owing where plaintiff establishing
conspiracy to breach and to evade royalty provisions of licensing agreement; damages not awarded in
absence of proof of any special damage apart from unpaid royalties); Insurance Corp. of British Columbia
v. Husseinian, 2008 CarswellBC 363, 2008 BCSC 241, 59 C.C.L.I. (4th) 200 (S.C.) (conspirators staging motor

vehicle accidents and making false insurance claims; one defendant facing criminal charges; insurer
awarded $86,484 costs of investigation and sums paid out on false property and personal injury claims,
and $167,000 punitive damages, all apportioned among defendants).
3 Valley Salvage Ltd. v. Molson Brewery B.C. Ltd., supra.; Evaskow v. B.B.F. (1969), 1969 CarswellMan 80, 71
W.W.R. 565, 9 D.L.R. (3d) 715 (C.A.); Fridman, The Law of Torts in Canada, 3rd ed. (Toronto: Thomson
Reuters, 2010), at p. 735.
4 Vulcan Iron Works v. Winnipeg Lodge No. 174 Ironmoulders Union (1911), 1911 CarswellMan 24, 21 Man.
R. 473, 16 W.L.R. 649 (C.A.), affirming (1911), 1909 CarswellMan 34, 10 W.L.R. 421 (Man. Q.B.).
5 Lerik v. Zaferis, 1929 CarswellBC 89, 41 B.C.R. 526, [1929] 3 W.W.R. 422 at 426, [1930] 1 D.L.R. 634 (C.A.);
see also Dusessoy's Supermarkets St. James Ltd. v. Retail Clerks Union, Local 832 (1961), 1961 CarswellMan
20, 34 W.W.R. 577, 30 D.L.R. (2d) 51 (Man. Q.B.) (reduction in sales attributed to natural and intended
result of picketing although quantum of loss not capable of being specifically proved due to nature of
supermarket trade); Spartek Systems Inc. v. Brown, 2014 CarswellAlta 1496, 2014 ABQB 526, 14 C.C.L.T.
(4th) 44, 32 B.L.R. (5th) 178, 596 A.R. 60 (Q.B.) (corporate plaintiff's co-founder leaving company and
breaching non-competition agreement; plaintiff, a relatively small company, losing key personnel,
suffering delayed projects, and having to focus on retraining and rebuilding morale as result of
defendants' actions; corporate defendant ceasing business when its existence discovered by plaintiff and
never actually competing with plaintiff; court considering evidence of three years' past performance,
industry changes, and plaintiff's actual revenues in concluding that plaintiff's reduced earnings in two
years following co-founder's departure attributable to defendants' actions; damages awarded for
$1,298,366 lost profits); XY, LLC v. Canadian Topsires Selection Inc., 2016 CarswellBC 1648, 2016 BCSC 1095,
30 C.C.L.T. (4th) 204, 140 C.P.R. (4th) 101 (S.C.), appeal dismissed as abandoned 2016 CarswellBC 3336, 2016
BCCA 469, 33 C.C.L.T. (4th) 209, 91 B.C.L.R. (5th) 355, 135 W.C.B. (2d) 103 (C.A.) (defendants involved in
intentional, elaborate and surreptitious efforts to steal plaintiff's intellectual property, and found liable in
first action for $8.5 million as of 2008; in second action defendants found liable for conspiracy and breach
of confidence in respect of actions taken before, during and since first trial; on assessment of damages
from 2009-2015, given defendants' failure to disclose financial records, remedy based on highest
reasonable number and value of product likely created using plaintiff's intellectual property; lost profits
and damages, including pre-judgment interest, assessed at $329,915,658).
6 Agribrands Purina Canada Inc. v. Kasamekas, 2010 CarswellOnt 98, 2010 ONSC 166 (S.C.J.), varied 2011
CarswellOnt 5034, 2011 ONCA 460, 86 C.C.L.T. (3d) 179, 334 D.L.R. (4th) 714, 87 B.L.R. (4th) 1, 278 O.A.C.
363, 106 O.R. (3d) 427 (C.A.); Spartek Systems Inc. v. Brown, supra.
7 Manson Insulation Inc. v. Wallace Construction Specialties Ltd., 1993 CarswellSask 359, [1993] 8 W.W.R.
502, 51 C.P.R. (3d) 514, 106 D.L.R. (4th) 169, 113 Sask. R. 161, 52 W.A.C. 161 (C.A.), leave to appeal refused
1994 CarswellSask 669, [1994] 2 W.W.R. lxv, 108 D.L.R. (4th) vii, 51 C.P.R. (3d) v, 170 N.R. 78n (S.C.C.)
(conspiracy damage award of $180,000 reduced by $32,000 damage award for breach of contract).
8 McKinnon v. F.W. Woolworth Co. (1968), 1968 CarswellAlta 61, 66 W.W.R. 205, 70 D.L.R. (2d) 280 (Alta.

C.A.) (defendants testing honesty of plaintiff employee in unfair manner and obtaining untrue confession
to theft; defendant employer summarily dismissing plaintiff; general, aggravated and punitive damages of
$15,000 awarded); H.L. Weiss Forwarding Ltd. v. Omnus, 1975 CarswellOnt 301, [1975] 1 S.C.R. 776, 63
D.L.R. (3d) 654, 20 C.P.R. (2d) 93, 5 N.R. 511 (punitive damages of $10,000 awarded on appeal where
defendants drawing away plaintiff's principal employees and soliciting its major customers with view to
destroying plaintiff's business); Dogniez v. Calder, 1947 CarswellSask 45, [1947] 2 W.W.R. 61 (Sask. Dist. Ct.)
(plaintiff occupying house pursuant to lease; defendants conspiring to intimidate plaintiff into vacating
premises in belief that one of defendants an officer of the law having authority to compel plaintiff to give
up possession; defendants also liable for trespass; punitive damages of $600 awarded); Irving Oil Ltd. v.
E.C.W.U., Local 691 (1984), 1984 CarswellNB 135, 56 N.B.R. (2d) 181, 146 A.P.R. 181, 84 C.L.L.C. 14,065 (Q.B.)
(punitive damages of $10,000 awarded against union for actions of members engaged in illegal strike);
New Brunswick Electric Power Commission v. I.B.E.W., Local 1733 (1978), 1978 CarswellNB 222, 22 N.B.R.
(2d) 364, 39 A.P.R. 364 (Q.B.) ($50,000 punitive damages awarded against union engaged in wildcat strike;
strike seriously jeopardizing plaintiff's ability to supply electrical power to province in winter); Poulin v.
Harel (March 14, 1988), Doc. Thunder Bay 2679/84 (Ont. H.C.) (punitive damages of $25,000 allowed where
union members harassing and intimidating plaintiff's logging operations and causing financial losses);
Claiborne Industries Ltd. v. National Bank of Canada (1989), 1989 CarswellOnt 1425, 69 O.R. (2d) 65, 59
D.L.R. (4th) 533, 34 O.A.C. 241 (C.A.) (punitive damages awarded in amount equal to 70 per cent of award
for consequential losses suffered by public companies as result of conspiracy participated in by defendant
bank pursuant to which funds diverted from public companies to private corporations and personal
accounts of individual defendant; amount of award determined on basis of need to ensure that bank not
profiting from sale at premium of controlling interest in plaintiff's stock acquired through participation
in conspiracy); Golden Capital Securities Ltd. v. Holmes, 2002 CarswellBC 2449, 2002 BCSC 1468, 9 B.C.L.R.
(4th) 83 (S.C.), additional reasons at 2003 CarswellBC 1977, 2003 BCSC 1265, 22 B.C.L.R. (4th) 171 (S.C.),
reversed on other grounds, 2004 CarswellBC 2581, 2004 BCCA 565 (C.A.) (conspirators persisting in
undeclared short selling of shares after being warned that trades illegal, and concealing identity of
banned broker with prior criminal conviction; conduct egregious; prospect of securities commission
sanctions or law society discipline against co-conspirator broker and lawyer not proper basis for
declining to award punitive damages; plaintiff brokerage awarded $200,000 punitive damages against
broker, $200,000 against lawyer); Insurance Corp. of British Columbia v. Husseinian, supra.; 321665 Alberta
Ltd. v. Mobil Oil Canada Ltd., 2013 CarswellAlta 992, 2013 ABCA 221, 2 C.C.L.T. (4th) 188, 82 Alta. L.R. (5th)
124, [2013] 10 W.W.R. 758 (C.A.), reversing 2011 CarswellAlta 896, 2011 ABQB 292, 86 C.C.L.T. (3d) 238, 48
Alta. L.R. (5th) 1, [2011] 11 W.W.R. 776 (Q.B.), leave to appeal refused 2014 CarswellAlta 62, 2014
CarswellAlta 63 (S.C.C.) (defendant oil companies entering into joint synergy agreement to reduce
operating costs and enhance profits; defendants awarding fluid hauling contract to single supplier and
former fluid hauling operator going out of business in six months; defendants providing plaintiff fair and
equal opportunity to compete for contract; defendants permitted to rationalize operations and reduce
unnecessary costs; appeal court reversing finding of conspiracy and interference with economic interests;
had defendants been liable in damages, punitive damages not warranted since conduct lacking
reprehensible quality or malicious intent, defendants not shown to have profited by conduct, and
punitive award not required for retribution or denunciation). For general principles applicable to
punitive damages, see Whiten v. Pilot Insurance Co., 2002 CarswellOnt 537, 2002 SCC 18, [2002] 1 S.C.R.
595, 20 B.L.R. (3d) 165, 209 D.L.R. (4th) 257, 283 N.R. 1, 156 O.A.C. 201, 35 C.CL.I. (3d) 1, 2002 CarswellOnt
538 (S.C.C.); XY, LLC v. Canadian Topsires Selection Inc., supra. (defendants involved in intentional,
elaborate and surreptitious efforts to steal plaintiff's intellectual property; defendants found liable in first
action for breaches of contract and confidence, deceit and conspiracy, and liable in second action for
conspiracy and breach of confidence in respect of actions taken before, during and since first trial;

defendants' actions driven by profit motive and probably continuing; exceptionally rare commercial case
in which punitive damages appropriate, assessed in total at $500,000); Extreme Venture Partners Fund I LP
v. Varma, 2019 CarswellOnt 7501, 2019 ONSC 2907 (Ont. S.C.J. [Commercial List]) (punitive damages of
$250,000 awarded against two of the co-conspirators), and Ch. 27 (Remedies).
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1.

INTRODUCTION1

In the past few years within the capital markets community, few topics of such narrow scope as
short selling have led to such diametrically opposed views. The benefits and importance of short
selling2 are beyond dispute. Short selling is critical to the vibrancy of our capital markets – short
selling improves liquidity and enhances or facilitates price discovery and market efficiency, and it can
also prevent or mitigate market bubbles. However, short selling can also lead to disorderly markets
broadly or for a single issuer, through (i) “overshooting” on the downside, which could raise issues
of systemic risk3 or lead to insolvency for companies targeted by short sellers, or (ii) the disruption of
trade settlement, particularly where regulatory requirements do not strictly require that shares be
borrowed prior to entering into a short sale. Short selling may also be combined with the public
disclosure of misleading information4 and thereby assist in market manipulation or abuse.
In times when there has been a significant drop in stock market prices, particularly where there is a
concern regarding systemic risk, Canadian securities regulators, consistent with their mandates,5
focus on short selling. Each time, they seek to enhance regulations in order to address systemic risk.
And each time, once the crisis passes, they seem to revert to ignoring the topic. However, in our
current environment, it is not systemic risk that has brought this topic to the forefront; rather, it is
the increase in short campaigns or so-called “short activism”.6
In reviewing data from Activist Insight,7 it is clear that Canada has seen a general increase in short
campaigns since 2015, while generally other jurisdictions have seen a decrease. The statistics are
surprising – with more short campaigns in Canada during the four-year period from 2015 to 2018
than probably any other jurisdiction, other than the United States (the “US”). To their credit,
Canadian regulators have begun to focus on this issue, particularly in respect of so-called “short and
distort” campaigns.8 With Canada becoming a haven for those who wish to pursue short campaigns,
and with short selling being an important part of our capital markets, we would suggest that
regulators need to review short selling in general. This has led us to analyze the short selling
landscape in Canada, along with certain other jurisdictions, and to consider, among other things,
whether regulatory changes are required in Canada to enhance market efficiency and integrity, and
to lessen systemic risk.
This paper begins with a review of the current Canadian regulations governing short selling,
including an outline of the share settlement process in Canada. Next, this paper reviews the
legislative and regulatory history of short selling, including relevant commentary that was considered
At the outset, we should note that the views expressed in this paper are those of the authors and under no circumstances should they
be considered to be the views of McMillan LLP, the partners of McMillan LLP who merely reviewed and commented on the paper, or
that of McMillan LLP’s clients.
2 A short sale may be viewed simply as the sale of securities the seller does not own at the time of the sale. Generally, it is a transaction
in which a market participant sells borrowed securities in anticipation of a price decline; the seller is then required to return an equal
number of shares at some point in the future. Shorting, or the economic benefits thereof, may also be undertaken with derivative
instruments. In this paper, we focus on short selling effected by the sale of securities.
3 By systemic risk, we mean the risk of a significant disruption in one or more of the core functions of the financial system caused by the
initial failure of one or more firms or a segment of the financial system.
4 Referred to as “short and distort” schemes or campaigns. See Section 5.1.
5 For example, the mandate of the Ontario Securities Commission is to “provide protection to investors from unfair, improper or
fraudulent practices, to foster fair and efficient capital markets and confidence in capital markets, and to contribute to the stability of the
financial system and the reduction of systemic risk: see Ontario Securities Commission, “About” (last visited 10 September 2019), online:
Ontario Securities Commission <www.osc.gov.on.ca/en/About_about_index.htm>.
6 We will not be using the term “short activism” to refer to public campaigns launched by persons who believe shares are overpriced
and state so after shorting them. Instead, we will use the term “short campaign”. Activism means to advance an argument or campaign
for the purpose of effecting change in an organization and a short campaign is not focused on such change.
7 See Section 5.1.
8 Barbara Shecter “Ontario regulator on the lookout for ‘short and distort’ campaigns that aim to drive down stock prices” (20 December
2017), online: Financial Post <business.financialpost.com/news/fp-street/we-have-to-find-the-right-case-osc-committed-to-scrutinizingshort-selling-but-warns-bar-is-high-for-enforcement-action> [Shecter, Ontario regulator on the lookout].
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in connection with proposed regulatory changes. Following that, this paper undertakes a
comparative analysis of the different approaches taken to short selling in the US, Australia and the
European Union (the “EU”) in order to better understand the strengths and evaluate the
effectiveness of the Canadian regime. In light of the current increase in short campaigns, this paper
then reviews short campaigns by examining pre-emptive and defensive measures against them,
including relevant jurisprudence. Next, this paper considers the issue of “naked” short selling,9 so as
to better understand how such activity can be undertaken and evaluate whether it increases systemic
risk in Canada. Additionally, this paper examines empirical studies in respect of short selling and
failed trades conducted by the Investment Industry Regulatory Organization of Canada (“IIROC”)
and considers the conclusions of those studies concerning Canadian capital markets. Based on the
foregoing, this paper then considers what regulatory changes may assist in enhancing the short
selling regime to address issues of market efficiency and integrity, and reducing system risk, which
is consistent with the mandate of the Ontario Securities Commission (the “OSC”).
It should go without saying that banning short selling would be unacceptable and would have dire
effects on the capital markets and, accordingly, the Canadian economy. While we see a need for
regulators to better address systemic risk in relation to the current short selling regime, there is no
doubt that additional restrictions on short selling, even for the purpose of reducing systemic risk,
must be carefully thought through and drafted so as not to curtail liquidity, which is a critical issue
in the relatively small Canadian capital markets. Keeping these factors in mind, this paper concludes
by outlining recommendations for changes that we believe are necessary to improve investor
confidence and market efficiency while appropriately reducing systemic risk. Our hope is that the
recommendations set out in this paper will, at the very least, ignite a healthy debate on the
regulatory regime governing short selling in Canada and will eventually lead to much needed
reform.

9

See section 6.1.

An Analysis of the Short Selling Landscape in Canada

2

2.

CANADIAN REGULATIONS ON SHORT SELLING

IIROC’s Universal Market Integrity Rules (“UMIR”), which apply to registered investment dealers that
are members of IIROC (“Participants”) and other persons such as “Access Persons” (as defined in
UMIR, “Access Persons”),10 largely govern short selling in Canada. Additionally, provincial and
territorial securities legislation, which applies more broadly to all persons and companies operating
within the Canadian market, contains regulations related to short selling.11 Furthermore, the rules,
policies and procedures of CDS Clearing and Depository Services Inc. (“CDS”), provincial and
territorial securities regulators and the Canadian stock exchanges may be applicable to market
participants engaging in short selling.
The regulations dealing with short selling are primarily related to three areas:
(1) designation and identification of short sales;
(2) reporting short positions; and
(3) restrictions on short sales.
In addition to UMIR, the settlement of short sales is subject to the rules, policies and procedures of
CDS.
2.1

Designation and Identification of Short Sales
2.1.1 Ontario Securities Legislation

The declaration of short sales is generally required under securities laws in every jurisdiction in
Canada.12 Section 48 of the Securities Act (Ontario)13 (the “OSA”) requires that, when entering into
a short sale, the short seller must declare to the registered dealer effecting the trade that he, she or
it does not own the security being sold.14 However, the OSA is silent on the definition of the word
“own” for the purposes of section 48.

“Participant” is defined as: (a) a dealer registered in accordance with securities legislation of any jurisdiction and who is: (i) a member
of an exchange, (ii) a user of a quotation and trade reporting system (a “QTRS”), or (iii) a subscriber of an alternative trading system (an
“ATS”); or (b) a person who has been granted trading access to a marketplace and who performs the functions of a derivatives market
maker. “Access Person” is defined as a person other than a Participant who is: (a) a subscriber; or (b) a user: see Definitions, Universal
Market Integrity Rule 1.1, online: Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/industry/rulebook/Documents/UMIR0101_en.pdf> [UMIR 1.1]. The term “subscriber” means, for an ATS, a person or
company that has entered into a contractual agreement with the ATS to access the ATS for the purpose of effecting trades or
submitting, disseminating or displaying orders on the ATS, and the person or company’s representatives. “User” means, for a recognized
QTRS, a person or company that quotes orders or reports trades on the recognized QTRS, and the person or company’s representatives:
see also Marketplace Operation, OSC NI 21-101 (as consolidated 1 February 2017), online (pdf): Ontario Securities Commission
<www.osc.gov.on.ca/documents/en/Securities-Category2/ni_20170201_21-101_unofficial-consolidation-forms-cp.pdf>.
11
In addition, section 130(1) of the Canada Business Corporations Act, RSC 1985, c C-44 prohibits an insider of a public company from
knowingly short selling, directly or indirectly, securities of the company.
12 See legislation requiring declaration of short position for all provinces: Ontario ( Securities Act, RSO 1990, c S-5, s 48); Alberta
(Securities Act, RSA 2000, c S-4, s 103); British Columbia (Securities Act, RSBC 1996, c 418, s 56); Manitoba (Securities Act, RSM 1988, c
S50, s 78); New Brunswick (Securities Act, SNB 2004, c S-5.5, s 67); Newfoundland and Labrador (Securities Act, RSN 1990, c S-13, s
49); Northwest Territories (Securities Act, SNWT 2008, c 10, s 161); Nunavut (Securities Act, SNu 2008, c 12, s 161); Nova Scotia
(Securities Act, RSNS 1989, c 418, s 54); Prince Edward Island (Securities Act, SPEI 2007, c 17, s 161); Québec (Securities Act, CQLR, c V1.1, s 194); Saskatchewan (The Securities Act, SS 1988-89, c S-42.2, s 54); Yukon (Securities Act, SY 2007, c 16, s 161). In this paper, we
focus only on securities legislation in Ontario and do not discuss similar legislation in the other provinces or territories of Canada, unless
directly applicable to jurisprudence being reviewed.
13
Securities Act, RSO 1990, c S-5 [OSA].
14
Section 48 of the OSA provides that “any person or company who places an order for the sale of the security through an agent
acting for him, her or it that is registered dealer and who (a) at the time of placing the order, does not own the security; or (b) if acting
as agent, knows the principal does not own the security, shall, at the time of placing the order to sell, declare to the agent that he, she
or it or the principal […] does not own the security”.
10
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In R v. Kentish,15 the Ontario County Court attempted to interpret ownership for the purpose of
section 79(a) of the OSA, the predecessor provision to section 48 of the OSA.16 The case considered
whether the holder of an unexercised option to purchase a security would be considered to “own”
the security for the purpose of covering a short sale, such that the seller would not need to declare
non-ownership of the security. The court stated that the concept of ownership was a question of
“mixed fact and law” and that, in any particular case, its meaning would “depend upon the context
in which it is used”.17 The court found that the object and intention of section 79 was to ensure that
a short sale was made on the “uptick”18 and that shares in a short sale could not “be sold in such a
way as artificially to drive down the price of shares enabling the short sellers to cover short sales by
purchasing in the market at the lower price”.19
The court in Kentish ruled that holding an unexercised option to purchase shares could be
considered ownership of the underlying shares. As a result, the failure to disclose that a seller merely
held an option at the time of placing the sale did not necessarily amount to a breach of section 79
of the OSA. In Kentish, the court reasoned that because the short seller was not obliged to enter the
market (since he could deliver the shares by exercising his option), he was “not involved in artificially
driving down the price of a share”.20 However, in light of the fact that the option holder did in fact
enter the market to cover his short sale and there was a question as to whether he held a valid
option, there has been some debate as to the correctness of this decision.21
The concept of ownership for the purpose of declaring short sales was subsequently revisited in a
decision by the OSC. In Robinson,22 staff of the OSC (“OSC Staff”) alleged that two individuals
contravened section 48 of the OSA by conducting undeclared short sales. OSC Staff claimed that the
respondents executed short sales involving 2,000,000 shares of Typhon Industries Limited
(“Typhon”) without declaring they did not own the shares. The respondents owned 500,000 shares
of Typhon and had an absolute and unconditional right to an additional 500,000 shares upon the
exercise of warrants held by the respondents.23 The respondents were also entitled to an additional
1,200,000 shares as a result of another transaction24 (the “Canterra Transaction”) that was paid
for on the day of the short sale. The respondents argued that the sales were not technically “short
sales” but “covered shorts” that were not reportable as short sales based on the then-owned shares
and the ones they were entitled to.25 The issue turned on whether the warrants and entitlements

15
16

R v Kentish (1979), 23 OR (2d) 746, 1979 CarswellOnt 923 [Kentish cited to CarswellOnt].
Section 79(a) of the Securities Act, RSO 1970, c 426 provided: “[a]ny person or company who places an order for the sale of a

security through an agent acting for him that is registered for trading in securities and, (a) at the time of placing the order, does not
own the security; or (b) if acting as agent, knows his principal does not own the security, shall, at the time of placing the order to sell,
declare to his agent that he or his principal […] does not own the security”.
17 Kentish, supra note 15 at para 44.
18
Kentish, supra note 15 at para 53. Entering a short sale order on an “uptick”, which at the time was required, means that, in broad
terms, a short sale cannot be made at less than the price of the security in the previous transaction of that security. This is commonly
referred to as the “tick test” or an “uptick rule”.
19 Kentish, supra note 15 at para 51.
20 Kentish, supra note 15 at para 54.
21
Borden Ladner Gervais LLP, Securities Law and Practice, 3rd ed, (Toronto: Thomson Reuters Canada, 1988, loose-leaf). Trading in
Securities and Derivatives Generally: Declaration of Short Sales Section 48, §13.10.1, online: WestlawNext Canada (accessed 2
September 2019).
22 Re Robinson (1996), 19 OSCB 2643, 1996 CarswellOnt 5458 [Robinson cited to CarswellOnt]. This case had multiple breaches of the
OSA, including the entering of undeclared short sales contrary to section 48 of the OSA, and also involved non-compliance of section
11.27 of the TSE General By-law.
23 Ibid at para 259.
24
Typhon purchased a 50% interest in a corporation known as Diversified Store Fixtures, Inc. from Canterra Industries Limited. The
consideration for the purchase included 600,000 shares of Typhon and an option to acquire 600,000 more shares. The agreement
stated that the share certificate and option were to be issued on the closing date, and one of the respondents was the purchaser in this
transaction: see ibid.
25

Ibid.
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were sufficient such that the respondents “owned” the 1,700,000 shares for the purpose of
section 48 of the OSA.26
In considering the context to be applied to the concept of ownership for the purpose of section 48
of the OSA, the OSC focused on the purpose of the legislative section:
The purpose behind section 48 of the [OSA] is essentially two-fold. First, section 48
requires a person to inform his or her broker that the person is selling short so the
broker can make necessary arrangements for settlement of the transaction. In this
connection, a broker might refuse to accept an order for a short sale where it appears
that there will be no stock available to borrow to settle the trade. Second, in the case
of an exchange trade, section 48 [of the OSA] requires a person to inform his or her
broker of a short sale so the broker can be in a position to comply with the [Toronto
Stock Exchange]’s short selling rules.27
The OSC concluded that the respondents had not exercised the warrants to the 500,000 shares
when they placed their orders to sell, and moreover, there was no evidence that they exercised the
warrants in time to deliver the securities on or before the settlement date. 28 Therefore, the OSC
concluded that the respondents did not own these shares for the purpose of section 48 of the OSA.
Further, the OSC concluded that the respondents did not own the 1,200,000 additional shares that
were the subject of the Canterra Transaction at the time of the short sale because the shares would
be delivered to the respondents only if and when the transaction closed.29 Accordingly, the OSC
found the respondents to have made undeclared short sales in violation of section 48 of the OSA.
Prior to undertaking its analysis, the OSC examined the definition of ownership under subsection
11.27(5) of the then-applicable Toronto Stock Exchange (the “TSE” or, following April 2002, the
“TSX”) General By-law30 in its consideration of the definition of “own” under section 48 of the OSA.
The OSC found that while the TSE’s definition “may be reflective of the meaning that should be
attributed to the word “own” for the purpose of section 48 of the [OSA]”, it was “not necessarily
definitive”.31 Nevertheless, it is clear from the reasoning that was adopted by the OSC that the TSE’s
short selling rule served as a guiding light.
In 2002, UMIR was adopted as the standard set of trading rules applicable to the TSX and replaced
the then-applicable rules and policies of the exchange, including the TSE General By-law.32 The

Ibid at para 260.
Ibid at para 264.
Ibid at para 265.
29 Ibid at para 266.
26
27
28

Subsection 11.27(5) of the TSE General By-law provided that a person is deemed to own a security for the purpose of the TSE’s short
selling rule if, “(a) he, directly through his agent, has title to it; (b) he has purchased or has entered into an unconditional contract,
binding on both parties, to purchase it but has not yet received it; (c) he owns a security convertible into or exchangeable for it and has
tendered such security for conversion or exchange or has issued irrevocable instructions to convert or exchange such security; (d) he
has a written option to purchase or acquire it and has exercised such option; (e) he has rights or warrants to subscribe to it and has
exercised such rights or warrants; (f) he is making a sale of the security for an arbitrage account, or an option market-maker account,
provided he knows or has reasonable grounds to believe that an offer enabling him to cover such sale is then available to him and he
intends to accept such offer immediately; or (g) he is making a sale of the security and he owns another security by virtue of which he is
currently entitled to acquire an equivalent number of securities of the same class as the securities sold; provided such sale or the
purchase which such sale offsets, is effected for the purpose of profiting from a current difference between the price of the security sold
and the security owned”: see ibid at para 261.
31 Robinson, supra note 22 at para 262.
32
The TSX and the Investment Dealers Association of Canada jointly established Market Regulation Services Inc., the predecessor to
IIROC, as a new independent securities trading regulatory body in 2002. Market Regulation Services Inc., in its role as a regulation
services provider, began administering UMIR upon its implementation on April 1, 2002: see Regulation Services Notice 2002-051 –
Transfer of Functions, Toronto Stock Exchange, (28 February 2002) at 1, online (pdf): TMX Group Limited
<apps.tmx.com/en/pdf/notices/28Feb-RSTransferofFunctions-051.pdf>.
30

An Analysis of the Short Selling Landscape in Canada

5

meaning of “own” that was set out in the TSE General By-law is substantially similar to the concept
of “own” in UMIR (see Section 2.1.2.1).
2.1.2 UMIR
Similar to the disclosure required under section 48 of the OSA, a Participant or Access Person is
prohibited from entering into a short sale, unless the sale is designated as a short sale or a “shortmarking exempt order” (an “SME order”) under UMIR.33
2.1.2.1

Short Sale

A short sale is defined in UMIR as the following:
a sale of a security, other than a derivative instrument, which the seller does not own either
directly or through an agent or trustee and, for this purpose, a seller shall be considered to
own a security if the seller, directly or through an agent or trustee:
(a) has purchased or has entered into an unconditional contract to purchase the
security, but has not yet received delivery of the security;
(b) owns another security that is convertible or exchangeable into that security and
has tendered such other security for conversion or exchange or has issued
irrevocable instructions to convert or exchange such other security;
(c) has an option to purchase the security and has exercised the option;
(d) has a right or warrant to subscribe for the security and has exercised the right or
warrant; or
(e) has entered into a contract to purchase a security that trades on a when issued
basis and such contract is binding on both parties and subject only to the condition
of issuance or distribution of the security,
but a seller shall be considered not to own a security if:
(f) the seller has borrowed the security to be delivered on the settlement of the trade
and the seller is not otherwise considered to own the security in accordance with
this definition;
(g) the security held by the seller is subject to any restriction on sale imposed by
applicable securities legislation or by an [e]xchange or [recognized quotation and
trade reporting system] as a condition of the listing or quoting of the security; or
(h) the settlement date or issuance date pursuant to:
(i) an unconditional contract to purchase,

See Prohibition on the Entry of Orders, Universal Market Integrity Rule 3.2, online: Investment Industry Regulatory Organization of
Canada <www.iiroc.ca/industry/rulebook/Documents/UMIR0302_en.pdf> [UMIR 3.2]. See also Designations and Identifiers, Universal
Market Integrity Rule 6.2, online: Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/industry/rulebook/Documents/UMIR0602_en.pdf> [UMIR 6.2].
33
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(ii) a tender of a security for conversion or exchange,
(iii) an exercise of an option, or
(iv) an exercise of a right or warrant
would, in the ordinary course, be after the date for settlement of the sale.34
All short sales must be marked as a short sale at the time the order is placed, unless the short sale
qualifies as an SME order and is marked with the SME order designation.35
2.1.2.2

Short Marking Exempt Order Designation

The SME order designation is used to identify orders for the purchase or sale of a security from certain
types of accounts. In particular, the designation is meant to isolate the trading activity of accounts
that are actively buying and selling a particular security while maintaining a “directionally neutral”36
position, such as arbitragers, market makers and high-frequency traders.37 All orders from such
accounts, whether in respect of a purchase or sale, are marked with an SME order designation,
providing a mechanism for IIROC to separately monitor “directional” 38 and “directionally neutral”
short trading activities.39 The SME order designation effectively allows IIROC to focus on monitoring
short sale activity from “directional” accounts,40 which take a true short position in a particular security
with the aim of realizing gains from a decrease in the price of such security.
UMIR initially set out four types of accounts from which orders must be marked with the SME order
designation:41 (i) arbitrage accounts, (ii) accounts of persons with Marketplace Trading Obligations,
(iii) “high-frequency” trading accounts, and (iv) principal accounts used exclusively for “facilitation”
purposes. An arbitrage account is an account in which the holder makes a usual practice of buying
and selling either securities in different markets to take advantage of differences in prices available
in each market, or securities that are or may become convertible or exchangeable into other
securities to take advantage of the price difference between them.42 An account of a person with
Marketplace Trading Obligations43 is a market maker account used to provide a certain level of
liquidity in respect of a security for which that person has obligations. The SME order designation is
also applicable to orders from a client, non-client or principal account for which the order generation
and entry are fully automated and which, in the ordinary course, does not have more than a nominal
34
35

UMIR 1.1 supra note 10. See definition of “Short Sale”.
UMIR 3.2 supra note 33 at (1) and (2).

An account is “directionally neutral” when the account generally only has a nominal position (long or short) at the end of a trading
day in any particular security: see Rules Notice – Request for Comments – Updated Guidance on “Short Sale” and “Short-Marking
Exempt” Order Designations, IIROC Notice 15-0155 (16 July 2015) at 3, online (pdf): Investment Industry Regulatory Organization of
Canada <www.iiroc.ca/Documents/2015/157fe498-61a3-4af1-8db5-185b828aa3ab_en.pdf> [IIROC Notice 15-0155].
37
Ibid.
38 A “directional” position refers to an investment strategy that aims to realize gains from the increase or decrease of the price of a
particular security, with a long or a short position, respectively: see Akhilesh Ganti, “Directional Trading” (28 February 2018), online:
Investopedia <www.investopedia.com/terms/d/directionaltrading.asp>.
39 IIROC Notice 15-0155 supra note 36 at 3.
40
Ibid.
41 Rules Notice – Notice of Approval – Amendment to the Short-marking Exempt Order Definition, IIROC Notice 16-0028 (11 February
2016) at 5, online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2016/e2d02ba0-8e7d4ddd-b1fb-258c43fcebaa_en.pdf > [IIROC Notice 16-0028].
42 See UMIR 1.1 supra note 10 for definition of an “arbitrage account”.
43 “Marketplace Trading Obligations” means “obligations imposed by: (a) Marketplace Rules on a member or user or a person employed
by a member or user to guarantee: (i) a two-sided market for a particular security on a continuous or reasonably continuous basis, or (ii)
the execution of orders for the purchase or sale of a particular security which are less than a minimum number of units of the security as
designated by the marketplace; or (b) a contract between a marketplace and a member, user or subscriber to guarantee the execution
of orders for the purchase or sale of a particular security which are less than a minimum number of units of the security as stipulated by
the terms of the contract provided such number is less than one standard trading unit and the orders for the member, user or
subscriber are automatically generated by the trading system of the marketplace”: see ibid.
36
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position (whether long or short) in the particular security at the end of each trading day.44 The
persons in this category are generally referred to as “high-frequency traders”.45 Finally, the
designation is applicable to orders from a principal account that has acquired a position during a
trading day in a particular security in a transaction with a client that is unwound during the balance
of the trading day such that, in the ordinary course, the account does not have more than a nominal
position – whether short or long – in a particular security at the end of each trading day.46
In 2016, UMIR was amended47 to broaden the definition of an SME order to include an order for an
Exempt Exchange-traded Fund48 or one of its underlying securities for the principal account of a
Participant that: (i) has Marketplace Trading Obligations49 for the Exchange-traded Fund (“ETF”)
security; or (ii) has entered into an agreement with the ETF issuer to maintain a continuous
distribution of the ETF, and the account used for this purpose at the end of each trading day has no
more than a “minimal exposed risk”.50 IIROC has stated that the expansion of the SME order definition
simplifies and promotes uniform SME order-marking standards for ETF market makers engaging in
similar activities (to other short-marking exempt eligible accounts), assists in preserving the integrity
of short selling data used and published by IIROC, and avoids unnecessary administrative burden to
the ETF market-making function.51
2.2

Reporting Requirements
2.2.1 Short Positions and Trade

UMIR 10.10 requires each Participant and Access Person to prepare and file a short position report
with IIROC52 twice monthly (the “Short Position Report”),53 reporting the aggregate short position
IIROC wrote “as a general guideline, IIROC would accept that an account with automated order generation and entry or a principal
facilitation account would satisfy the requirements necessary to designate orders as “short-marking exempt” if the account is to be
“directionally neutral” on the price of securities traded. IIROC would accept this to be the case if on approximately 90% of the trading
days in the previous month, the aggregate net position of the account in respect of any security at the end of the trading day, whether
short or long, did not exceed 5% of the volume of that security traded by the account on that trading day”: see Rules Notice Guidance
– Updated Guidance on “Short Sale” and “Short-Marking Exempt” Order Designations, IIROC Notice 16-0029 (11 February 2016) at 7–8,
online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2016/82ac4923-e4ec-486c-8a86540fea08a63f_en.pdf > [IIROC Notice 16-0029].
45
“High-frequency trader” is not defined in UMIR. “However, IIROC would expect that a “high-frequency trader” would have direct
electronic access to more than one marketplace to execute fully automated trading strategies that seek to benefit from liquidity
imbalances or other short-term pricing inefficiencies and the trading strategy is generally directionally neutral or closed out by the end of
each trading day”: see IIROC Notice 15-0155 supra note 36 at footnote 5.
46 See IIROC Notice 16-0029 supra note 44 at 4–5. For principal accounts which are used exclusively for “facilitation” purposes, there is
no requirement that order generation and entry be automated but IIROC would expect that the account be “directionally neutral” such
that on 90% of the trading days in the previous month, the aggregate net short position of the account in respect of any security at the
end of the trading day, whether short or long, did not exceed 5% of the volume of that security traded by the account on that trading
day: see IIROC Notice 15-0155 supra note 36 at 7–8.
47 IIROC Notice 16-0028 supra note 41.
48 An “Exempt Exchange-traded Fund” is “a mutual fund for the purposes of applicable securities legislation, the units of which: (a) are a
listed security or a quoted security; and (b) are in continuous distribution in accordance with applicable securities legislation but does
not include a mutual fund that has been designated by the [an exchange, a recognized QTRS, and the regulation services provider] to
be excluded from this definition”: see UMIR 1.1 supra note 10.
49 See fn 43 for the definition of ‘Marketplace Trading Obligations’.
50 An account with a “minimal exposed risk” is “fully hedged” by holding, for example, over a period of time, a position in a security to
attempt to fully offset risk assumed on a prior purchase or sale or to be assumed on a subsequent purchase or sale of that security or a
related security: see IIROC Notice 16-0028 supra note 41 at footnote 2.
51
Ibid at 1–2.
52 Short Interest Reports used to be provided to stock exchanges. IIROC announced on March 22, 2018, in IIROC Notice 18-0062 that,
starting November 30, 2018, participants would cease reporting to the stock exchanges and the Short Position Reports must be filed
directly with IIROC, pursuant to the new guidelines: see Rules Notice – Technical – Short Position Calculating and Reporting, IIROC
Notice 18-0062 (22 March 2018), online (pdf): Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/Documents/2018/90444c68-d1db-443a-b53a-660d0cdeaf96_en.pdf> [IIROC Notice 18-0062].
53
The short position is calculated as of the 15th day and the last day of each month and the Short Position Report must be filed within
two trading days following the calculation date: see Rules Notice – Guidance Note – Guidance on Short Position Calculation and
Reporting, IIROC Notice 17-0241 (15 December 2017) at 2, online (pdf): Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/Documents/2017/85c557c2-c63e-4071-9211-2f03539c1e2f_en.pdf> [IIROC Notice 17-0241].
44
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of each individual account in respect of each listed and quoted security. The reporting party must
calculate the short position from each account separately.54 IIROC then aggregates the data provided
in the Short Position Reports to publicly report short positions on a per security basis.
IIROC publishes the following two reports with respect to short interests: (i) the Consolidated Short
Position Report (the “CSPR”) and (ii) the Short Sale Trading Statistics Summary Report (the “SSTSSR”).
The CSPR provides, on a per security basis, the aggregate short position as of the reporting date and
the net change in the short position from the previous reporting date of all listed and quoted
securities. The SSTSSR provides information with respect to short selling in proportion to total trading
activity for the given time period and displays the following for each listed and quoted security: (i)
the number of short sale trades and such number as a percentage of the total number of trades; (ii)
the volume of short sale trades and such number as a percentage of total traded volume; and (iii)
the value of short sale trades and such number as a percentage of total traded value.
Neither the CSPR nor the SSTSSR include any information about individual Participant accounts, client
accounts or individual trades. Both reports contain aggregated gross short positions and gross
trades, not net positions or trades.55 Both reports are prepared and published semi-monthly by IIROC,
typically a few days after Participants file the Short Position Reports with IIROC. The key difference
between the CSPR and the SSTSSR is that the former contains position information and the latter
contains trade information. The information in one report does not, and is not expected to, reconcile
information in the other. The two reports differ in the way that data is collected. The CSPR is prepared
based on the short positions submitted to IIROC by Participants and Access Persons through the
Short Position Reports. In contrast, the SSTSSR is prepared based on the trades marked “short sale”
supplied to IIROC by each marketplace. A short sale that is designated as an SME order does not
appear on either report; as such, only trades that are designated solely as a “short sale” will be
included in the data made public by IIROC.
2.2.2 Extended Failed Trade Reports
Under UMIR 7.10, Participants and Access Persons are required to report all extended failed trades
(“EFTs”) to IIROC through an extended failed trade report (an “Extended Failed Trade Report” or
“EFTR”).56 With regard to a short sale, the Participant or Access Person that entered the order on a
marketplace must notify IIROC if, within 10 trading days following the settlement date contemplated
on the execution of a failed trade, the account failed to (i) make available securities in such number
and form or (ii) make arrangements to borrow securities in such number and form, in either case as
to permit the settlement of the trade on the contemplated settlement date, and the account has not
made available such securities or has not made arrangements for the borrowing of such securities.57
The Participant or Access Person, as the case may be, must also provide notice to IIROC once the
account makes the relevant securities available or arranges to borrow the securities.58

54

Ibid.

The CSPR provides net change in the number of shares sold short measured against the prior report of each listed or quoted security.
However, this data does not provide insight into net short positions.
56 The requirement to file an EFTR with respect to trades executed on a marketplace that were to settle through the CNS (defined in
Section 2.4.5.2) facility of CDS became effective on June 1, 2011. The requirement to file an EFTR with respect to trades executed on a
marketplace that were to settle through the TFT (defined in Section 2.4.5.2) facility of CDS became effective on April 15, 2013: see Rules
Notice – Technical UMIR – Implementation Date for Reporting ‘Trade-for-Trade’ Extended Failed Trades, IIROC Notice 13-0014 (14
January 2013), online (pdf): <Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2013/63c078e66424-40aa-af27-1a9cd639e702_en.pdf> [IIROC Notice 13-0014].
57
Extended Failed Trades, Universal Market Integrity Rule 7.10 at (1), online: Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/industry/rulebook/Documents/UMIR0710_en.pdf>
58
Ibid at (2).
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IIROC has stated that these reports assist the organization in evaluating whether a trade has failed
to settle for an “improper” reason, such as an undeclared or naked short sale.59
The presence of a large number of failed trades may be a consideration for IIROC in deciding to
place restrictions on the short selling of relevant securities. IIROC may impose pre-borrowing
requirements for short trades in specific securities by requiring that a short sale may not be executed
without the Participant or Access Person having made arrangements to borrow the securities
necessary to settle the resulting trade (see Section 2.5.2). Note that such pre-borrowing requirements
are imposed on a Participant or Access Person, acting as principal, in respect of a specific security
where there has been an EFTR in respect of that security, or, in certain circumstances, on a client
where such client of a Participant or Access Person has executed a trade that led to an EFTR in
respect of any securities (see Section 2.5.2).
Additionally, IIROC may designate a security or class of securities as being a “Short Sale Ineligible
Security”.60 As a result, these securities cannot be shorted (see Section 2.5.3). IIROC may make such
a designation for one or more trading days if there is an unusual number or pattern of failed trades,
and the number or pattern of failed trades is related to short selling and it is in the interest of
maintaining fair and orderly capital markets.61 We understand that, to date, IIROC has not
designated any security as being short sale ineligible.
In effect, repeated EFTs in an individually listed or quoted security may cause IIROC to temporarily
designate a certain security as a “Pre-Borrow Security” or, in the extreme, a “Short Sale Ineligible
Security” to rectify a surge of failed trades.62
2.3

Margin Requirements

Short sales may only be made from margin accounts. IIROC’s Dealer Member Rules (“DMR”)
prescribes margin requirements for both dealer members of IIROC and their customers with respect
to short positions.63 The margin is used for collateral on the short sale with respect to the initial trade
and to provide sufficient collateral following the trade as the sale is being made without the short
seller being in possession of the sold securities.
The amount of margin required is dependent on the market value of the securities sold short. DMR
100.2(f)64 sets out the initial margin requirements for short sales of most securities listed on a
Canadian or US stock exchange. The minimum credit required for securities selling at: (i)$2.00 or
Rules Notice – Notice of Approval – Provisions Respecting Short Sales and Failed Trades, IIROC Notice 08-0143 (15 October 2008) at
14, online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2008/2ABBC107-41D7-4B8D95D4-C15B07BA25EC_en.pdf> [IIROC Notice 08-0143].
60 Ibid at 10.
61 UMIR 1.1, supra note 10 at Policy 1.1 Part 4.
62 Rules Notice – Notice of Approval – Provisions Respecting Regulation of Short Sales and Failed Trades, IIROC Notice 12-0078 (2 March
2012) at 11, online (pdf): Investment Industry Regulatory Organization of Canada
<docs.iiroc.ca/DisplayDocument.aspx?DocumentID=7026F16880C345EAA63555B8802DBBAF&Language=en> [ IIROC Notice 120078].
63 Margin is also required for long positions, i.e., purchases, made from a margin account.
64 Effective June 1, 2020, IIROC will repeal the existing DMR and implement the Dealer Member Plain Language Rule Book (the “PLR
Rule Book”). Rule 5310 of the PLR Rule Book sets out the basic margin requirement for short positions. The minimum margin required
for securities with a market value of: (a) $2.00 or more per share and qualifying for inclusion on the List of Securities Eligible for Reduced
Margin published by IIROC is 25% for dealer member positions, and 30% for client positions; (b) $2.00 or more per share, other than
positions in (a), is 50%; (c) $1.75 per share to $1.99 per share is 60%; (d) $1.50 per share to $1.74 per share is 80%; (e) $0.25 per
share to $1.49 per share is 100%; and (f) below $0.25 per share is $0.25 per share: see Rules Notice – Notice of
Approval/Implementation – IIROC Dealer Member Plain Language Rule Book Implementation, IIROC Notice 19-0144 (22 August 2019)
at 1, online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/documents/2019/20d0e74a-6c98-4762-bbee0221608986c3_en.pdf>. See also Rules Notice – Notice of Approval/Implementation– Implementation of IIROC Dealer Member Plain
Language Rule Book, IIROC Notice 19-0144 (22 August 2019) at Appendix 2, IIROC Rules (Clean) Rule 5310, online (pdf): Investment
Industry Regulatory Organization of Canada <www.iiroc.ca/documents/2019/4849f324-cca1-476d-aa99-d6eb3a67f3e4_en.pdf>.
59
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higher is 150% of the market value of the share, (ii) $1.50 to $1.99 is $3 per share, (iii) $0.25 to
$1.49 is 200% of the market value of the share, and (iv) below $0.25 is the market value of the share
plus $0.25 per share.65 Maintenance margin is required when the amount of the margin provided
falls below the requisite percentage or amount, for example as a result of the market price of the
shares short sold increasing, calculated at least daily.
Certain securities are eligible for reduced margin, including those set out in the IIROC’s List of
Securities Eligible for Reduced Margin, which IIROC produces quarterly.66 For such eligible securities,
the margin required from dealer members is 25% of the market value of the securities short sold,67
and from their customers is 30% of the market value of the securities short sold.68
The margin requirements ensure that there is capital to purchase shares to return to the lender if the
short sale must be closed out. A broker will pay interest on the cash margin provided but not on the
proceeds of sale and, in practice, this interest is just deducted from the amount paid by the customer
to borrow the securities.
2.4

Settlement Regime
2.4.1 CSA Instruments

A number of Canadian Securities Administrators (“CSA”) instruments and policies regulate trading
and settlement. Pursuant to National Instrument 24-101 – Institutional Trade Matching and
Settlement (“NI 24-101”), a registered dealer cannot execute a trade unless the dealer has
established, maintains and enforces policies and procedures designed to facilitate the settlement of
the trade69 “on a date that is no later than the standard settlement date for the type of security traded
prescribed by [a self-regulatory organization] or the marketplace on which the trade would be
executed.”70
NI 24-101 does not set out a specific standard settlement period71 and instead allows the selfregulatory organization (the “SRO”) or marketplace to determine what is appropriate.72 As such, the
settlement rules in Canada have been established by IIROC.
2.4.2 IIROC Dealer Member Rules
IIROC mandates a settlement cycle of two business days following the day the trade was executed,
or T+2, for all trades of equity securities, unless alternative terms of settlement are agreed upon in

In calculating the margin required when such amount is set out as a percentage of market value, up to 100% of the market value is
comprised of the proceeds from the short sale of the security, with the remaining amount of the margin requirement to be provided by
the short seller.
66
See Margin Requirements Investment Industry Regulatory Organization of Canada Dealer Member Rule 100 at Rule 100.12(a)(i),
online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Rulebook/MemberRules/Rule00100_en.pdf> [DMR
100].
67
Ibid at 100.12(a).
68 Ibid at 100.2(f)(vi).
69
Institutional Trade Matching and Settlements, OSC NI 24-101 (as consolidated 5 September 2017) at s 3.1(1), online (pdf):
<www.osc.gov.on.ca/documents/en/Securities-Category2/csa_20180130_24-101_ni-trade-matching.pdf> [NI 24-101].
70 Ibid at s 7.1(1).
71 However, note that a number of provisions of NI 24-101 are aligned with the settlement cycle currently in place. As such, when
Canada moved from a T+3 settlement to a T+2 settlement on September 5, 2017, amendments to NI 24-101, among other CSA
instruments, came into effect to facilitate such change: see Amendments to National Instrument 24-101 Institutional Trade Matching
65

and Settlement and Changes to Companion Policy 24-101CP to National Instrument 24-101 Institutional Trade Matching and
Settlement, (2017) 40 OSCB 3941 (27 April 2017), online (pdf): Ontario Securities Commission
<www.osc.gov.on.ca/documents/en/Securities-Category2/csa_20170427_24-101_trade-matching.pdf>.
72
NI 24-101, supra note 69 at s 7.1(1).
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writing at the time the trade is entered into.73 Under IIROC rules, dealer members must not accept
an order from a customer pursuant to an arrangement whereby the payment of securities purchased
or the delivery of securities sold is to be made to or by the customer’s settlement agent, unless the
dealer member has followed certain procedures designed to facilitate the affirmation and settlement
of the trade.74
2.4.3 Exchanges
Subject to certain limited exceptions, Canadian exchanges require that trades be settled on T+2.75
2.4.4 CDS
The Canadian Depository for Securities Limited acts as Canada’s depository and a clearing and
settlement agency for eligible securities. It is owned by TMX Group Inc. and provides its services for
Canadian equity, fixed income and money markets through CDS, its wholly owned subsidiary.76
CDS moved to a T+2 settlement cycle on September 7, 2017.77 CDS’s settlement process is described
in more detail in Section 2.4.5.
2.4.5 CDS Settlement Services
2.4.5.1

Eligibility

CDS has set out standards for eligibility as a participant in its settlement services.78 At minimum, the
participant must be a regulated entity and, if applicable, a member in good standing of an SRO.79
For the purposes of fulfilling their obligations to CDS and to other participants, all participants must
be able to demonstrate certain basic abilities, including having financial ability, sufficient personnel
and operational capabilities.80

Pursuant to DMR 800, “[a]ll transactions are to be consummated upon the following regular delivery terms unless at the time each
individual transaction takes place alternative terms are agreed upon and confirmed in writing: […] (c) [i]n the case of Government of
Canada Bonds and Government of Canada Guaranteed Bonds having an unexpired term to maturity of longer than three years (where
such a bond is traded at a premium the earliest call date shall be treated as the maturity date) and all provincial, municipal, corporation
and other bonds or debentures, stock, or other certificates or indebtedness including (subject to clause (f)) mortgage-backed securities,
regular delivery shall involve the stopping of accrued interest, where applicable, on the second clearing day after the transaction takes
place”: see Trading and Delivery, Investment Industry Regulatory Organization of Canada Dealer Member Rule 800 at Rule 800.27,
online: Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Rulebook/MemberRules/Rule00800_en.pdf.>.
74 Ibid at Rule 800.31(a).
75 Rules 5-103(1) of the TSX Rule Book provides that “[TSX] trades in securities shall settle on the second Settlement Day after the trade
date, unless otherwise provided by the [TSX] or the parties to the trade by mutual agreement.”: see Clearing and Settlement of Trades in
Securities, Toronto Stock Exchange Rule 5, online: TSX.com <www.tsx.com/resource/en/1464> [TSX Rule 5]. Rule C.3.03 of the TSX
Venture Exchange (the “TSXV”) Rule Book provides that “[o]n all trades in securities executed on the [TSXV], except those specifically
designated as cash trades, delivery and payment shall be made through [The Canadian Depository for Securities Limited and/or any
other securities clearing corporation to be designated by or acceptable to the TSXV] unless authorized by the [TSXV].”: see also Clearing
and Settlement of Trades of Securities, Toronto Stock Exchange Venture Exchange Rule C 3, online: TSX.com
<www.tsx.com/resource/en/1465> [TSXV Rule C3]. Similarly, Rule 5-103(1) of the Canadian Securities Exchange Trading Rules
mandates a settlement cycle of two days, unless otherwise provided by the [e]xchange or mutually agreed by the parties: see also
Clearing and Settlement of Trades, Canadian Securities Exchange Trading Rules and Regulations Rule 5, online: CSE
<webfiles.thecse.com/resource/CSE_RULE_5_-_Clearing_and_Settlement_of_Trades.pdf>.
76 Committee on Payment and Settlement Systems, “Red Book – Payment, clearing and settlement systems in Canada”, (September
2011) at138, online (pdf): Bank of International Settlements <www.bis.org/cpmi/publ/d97_ca.pdf> [Red Book].
77 TMX Group, Press Release, “CDS Moves to T+2 Settlement” (11 September 2017) at 15, online: CDS
<www.cds.ca/newsroom?id=161>.
78
CDS Financial Risk Model Version 11.0 (October 2018) at 15, online (pdf): TMX CDS – The Canadian Depository for Securities Limited
<cds.ca/resource/en/56> [CDS Financial Risk Model].
79
Ibid.
80
Ibid.
73
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2.4.5.2

Types of Settlement

Eligible debt and equity securities are cleared and deposited through CDSX, a CDS system.81 Two
types of trade settlement are provided by CDS in CDSX: (i) trade-for-trade (“TFT”) settlement and (ii)
central counterparty (“CCP”) settlement.82
In CCP settlement, through a legal mechanism called novation, CDS becomes the CCP one day prior
to the scheduled settlement date.83 A trade between two parties is novated to become two trades,
with CDS acting as a counterparty to each. For example, a trade between seller A and buyer B
becomes two separate trades – the first with A as the seller and CDS as the buyer, and the second
with CDS as the seller and B as the buyer.84 CDS’s Continuous Net Settlement (“CNS”) service offers
CCP settlement.85 Conversely, TFT settlement does not provide for novation before settlement, so
each of the original counterparties of the trade remain the counterparties.86 The TFT trade is settled
through CDSX, but CDS does not assume the role of buyer or seller.
Before a trade is settled by CCP settlement, CNS performs a netting and marking process.87 CDSX
nets and novates a participant’s eligible trades in a particular security to either a single “to-deliver”
position or “to-receive” position between the participant and CDS.88 Unsettled trades are maintained
by CDSX as outstanding CNS positions.89 Eligible trades are netted daily by participant, security,
currency, clearing organization and value date (settlement date).90 Once netted, the positions
become “value-dated CNS positions”. Upon the value date being reached for the relevant valuedated CNS positions, such positions are netted with outstanding CNS positions – e.g., the total of all
value-dated CNS positions that have reached the relevant value date but have not yet settled.91
Trades are mandated to settle on T+2. If a trade targeted to settle by CNS fails to settle due to the
seller’s failure to deliver the relevant securities to CDS, the unsettled quantities of shares are
maintained by CDSX as CNS outstanding positions, with the seller having an outstanding CNS todeliver position and CDS having an outstanding CNS to-receive position.92 Consequently, CDS may
not be able to deliver securities to all participants with to-receive positions, which results in CDS
having a CNS outstanding to-deliver position and the buyer having a CNS outstanding to-receive
position.
The priority of settlement of trades settling in CNS may result in CNS outstanding to-receive positions
being carried forward in time. The outstanding shares delivered by the seller with a CNS outstanding
to-deliver position may be used to settle a CNS outstanding to-receive position with a higher priority,
such as a position with a buy-in (see Section 2.4.7), resulting in all or part of the shares comprising

CDSX settlement operates as a delivery versus payment mechanism whereby transactions are “settled with securities ownership
moving on a gross real-time basis while the net funds positions are settled at the end of the day”: see Red Book, supra note 76 at 139.
Securities may also be cleared in a batch settlement process which occurs daily.
82 CDS Financial Risk Model, supra note 78 at 10.
83
Ibid at 28.
81

Ibid.
Ibid at 10.
86 Ibid.
87 Ibid.
88 Ibid at 28.
84
85

89

A seller would have an outstanding “to-deliver” position and a buyer would have an outstanding “to-receive” position: see Trade and

Settlement Procedures (4 September 2018) at 61, online (pdf): TMX CDS – The Canadian Depository for Securities Limited
<cds.ca/resource/en/67> [CDS Handbook].
90
Ibid.
91
Ibid.
92
Ibid.
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the CNS outstanding to-receive position being rolled over. Once a trade has reached the value date
and is confirmed, it becomes “available for settlement”.93
2.4.5.3

Settlement Processes

Trades are settled through CDS’s CDSX system via one of three distinct processes: (i) overnight batch
settlement (“CNS/BNS”), (ii) real-time TFT settlement, or (iii) real-time CNS settlement.94 Therefore,
there are three types of settlement processes to settle the following two types of trade settlements:
TFT and CCP (or CNS trades through CNS settlement). TFT trades are settled in either the CNS/BNS
settlement process or the real-time TFT settlement process.95 CNS trades are settled in either the
CNS/BNS settlement process or the real-time CNS settlement process.96
Whether trades are settled through the overnight batch net settlement process or the real-time TFT
or CNS processes depends on when trades become available for settlement.97 Trades that are
available to be settled by the time the CNS/BNS process is initiated are processed through the batch
settlement process.98 Trades and outstanding positions that do not settle through batch settlement
and trades that become available for settlement after the batch process begins are settled through
the real-time TFT or real-time CNS settlement processes, as applicable.99
2.4.5.3.1

CNS/BNS Settlement

The CNS/BNS method processes trades that are targeted to settle by the TFT and CNS settlement
processes together.100 The CNS trades are processed by the CNS component and the TFT trades are
processed by the BNS component.101 The combined process is aimed at reducing a participant’s
requirements for security positions, funds, collateral, cap and credit, and allowing CNS and TFT
activities to be netted against each other, while still ensuring the relevant risk controls imposed by
CDS are satisfied.102 The process is scheduled to execute at approximately 4:00 a.m. ET every trading
day and stops at approximately 6:00 a.m. ET.103
First, the CNS/BNS system extracts all trades available for settlement that are targeted to settle in CNS
and for TFT settlement.104 For each participant, account and security, the system takes the sum of
new CNS trades, the outstanding CNS positions, TFT confirmed trades and the participant’s ledger
position in the security to calculate a provisional net security position.105 Funds amounts from CNS
and TFT trades are netted to calculate a provisional net funds position.106 To determine the positions,
provisional changes to a participant’s securities and funds positions are made based on the
participant’s net obligations. The positions reflect the balances that would result if the participant’s
entire obligations were settled. As such, shortages of securities or funds result in a negative position.

CDS Financial Risk Model, supra note 78 at 10.
Ibid.
95 Ibid.
96
Ibid.
97 Ibid.
98
Ibid.
99 Ibid.
100 Ibid.
101 Principles for Financial Market Infrastructures (“PFMI”) Disclosure (31 December 2017) at 15, online (pdf): TMX CDS – The Canadian
Depository for Securities Limited <cds.ca/resource/en/247> [CDS PFMI].
102
Ibid.
103
Ibid at 15-16.
104
Ibid at 15.
105
Ibid.
106
Ibid.
93
94
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Participants must have sufficient securities and/or funds for settlement to occur.107 As a result, all
provisionally negative positions must be eliminated.108 The system finds all such negative provisional
security positions and removes transactions to eliminate the negative positions. In other words,
trades are excluded until the provisional security positions are positive. Note that while partial
exclusions of CNS positions are possible, for TFT trades the entire trade must be removed.109
Once all negative positions are eliminated, the system creates a new outstanding CNS position.110
Non-excluded TFT netted trades are executed as settled, and excluded trades are updated to have
a pending status.111 CNS settlement transactions are created for fully or partially settled outstanding
CNS positions.112
The settlement priority is an important factor in the determination of which positions or trades are
removed during the exclusion process, with higher priority CNS positions and TFT trades being
excluded last, as exclusion means the trades will not settle. The settlement priority for the CNS/BNS
settlement process is as follows:113 (i) domestic US dollar TFT trades flagged as mandatory cash114,
(ii) domestic Canadian dollar TFT trades flagged as mandatory cash, (iii) domestic US dollar TFT
settlement, (iv) domestic Canadian dollar TFT settlement, (v) domestic US dollar CNS to-receive
positions with buy-ins115, (vi) domestic Canadian dollar CNS to-receive positions with buy-ins, (vii)
domestic US dollar CNS outstanding positions and (viii) domestic Canadian dollar CNS outstanding
positions.
After execution of the CNS/BNS process based on the above settlement priorities, pending TFT trades
are reconsidered for settlement in the real-time TFT settlement process, and outstanding CNS
positions are reconsidered for settlement in the real-time CNS settlement process.116
2.4.5.3.2

Real-time TFT Settlement

The TFT process attempts to settle a transaction when both parties have agreed to the details and
the transaction is available to be settled.117 If, among other things, a participant’s funds, securities or
collateral positions make it such that settlement cannot be satisfied, CDSX puts the transaction into
pending status and re-attempts settlement later when a change to the participant’s funds, securities
or collateral positions occurs.118
The real-time TFT settlement process runs continuously between approximately 12:30 a.m. ET to
4:00 a.m. ET and stops to allow the CNS/BNS process to execute, then resumes to run between
approximately 7:00 a.m. ET to 7:30 p.m. ET.119

Ibid at 17.
Ibid at 16.
109 CDS Handbook, supra note 89 at 65.
107
108

The new outstanding CNS position may only be up to the maximum of the net of the starting CNS position and the new CNS trades:
see CDS Financial Risk Model, supra note 78 at 11.
110

111
112
113
114

Ibid.
Ibid.
CDS Handbook, supra note 89 at 65.

Mandatory cash trades are a designated trade type on the CDSX system. They are cash trades which are defaulted to settle by TFT: see

ibid at 22.

See Section 2.4.7.
CDS PFMI, supra note 101 at 16.
117
Ibid.
118
Ibid.
115
116

119

Ibid.
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2.4.5.3.3

Real-time CNS Settlement

Outstanding CNS positions remaining after the CNS/BNS process is executed are carried forward
into the real-time CNS settlement process, which runs through the business day from approximately
7:00 a.m. ET to 4:00 p.m. ET.120
Generally, the settlement priority for the real-time settlement process is the same as the priority for
CNS trades under the CNS/BNS settlement process, as follows: (i) domestic US dollar CNS to-receive
positions with buy-ins, (ii) domestic Canadian dollar to-receive positions with buy-ins, (iii) domestic
US dollar CNS outstanding positions and (iv) domestic Canadian dollar CNS outstanding positions.121
The real-time CNS process compares the current ledger positions and a participant’s CNS outstanding
positions, and settles – partially or fully – a trade, where possible.122 For settlement execution in the
real-time CNS process, in addition to the participant eligibility and security eligibility requirement, the
outstanding to-deliver position must not be on hold.123
For a trade to settle, the following must occur: (i) the seller must have sufficient securities in their
account to complete full or partial delivery, (ii) the buyer must have sufficient funds available and (iii)
both parties must have sufficient aggregate collateral value after settlement to cover the resulting
funds obligation.124 If these requirements are satisfied, CDSX settles the trade by (i) subtracting the
securities from the seller’s account and adding those securities to the buyer’s account, (ii) subtracting
the funds from the buyer’s account and adding those funds to the seller’s account, and (iii) updating
both parties’ aggregate collateral value.125
The priorities of the settlement processes may result in trades not settling within the standard T+2
settlement cycle.
2.4.6 Failed Trades – CDS Fees and Reporting
While UMIR imposes consequences for extended failed trades, such as the obligation to file an
Extended Failed Trade Report (discussed in Section 2.2.2) and in limited circumstances, preborrowing requirements (discussed in Section 2.5.2), CDS also imposes consequences for failed
trades. CDS charges a fee of $1,000 per day for failure to deliver securities to settle an outstanding
CNS settlement position prior to the start of the payment exchange.126
CDS provides a daily report to the OSC with respect to each security where there has been a failure
to settle outstanding “to-deliver” CNS obligations. For each security on an aggregate basis, the report

Due to the timing of the real-time CNS settlement process, only outstanding positions from the early morning CNS/BNS settlement
process are eligible to be settled via the real-time CNS settlement process on that business day: see ibid.
121 CDS Handbook, supra note 89 at 65.
122
Changes to a participant’s ledger position may occur in the time between the completion of the CNS/BNS settlement process and
the execution of the real-time CNS settlement process (e.g., a participant’s position may change through the settlement of a TFT trade):
see CDS Financial Risk Model, supra note 78 at 11.
123 CDS Handbook, supra note 89 at 66.
124 Aggregate collateral value is “the estimated calculated value of the collateral that could be realized if the [CDS] participant failed to
pay their payment obligation”: see Ibid. This requirement ensures that a negative (Canadian dollar denominated) funds balance in a
participant’s account is collateralized: see CDS, CDS Financial Risk Model, supra note 78 at 22.
125
Ibid at 12.
126
2019 Price Schedule (1 January 2019), online (pdf): TMX – CDS The Canadian Depository for Securities Limited
<www.cds.ca/resource/en/275/>.
120
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includes the number of participant ledgers with fail “to-deliver” positions at both the beginning and
the end of the business day.127
2.4.7 CDS Buy-in Requirements
While UMIR does not impose buy-in requirements for failed trades, CDS and Canadian stock
exchanges have buy-in processes that allow enforcement of the seller’s settlement obligations for
failed trades.128 CDS participants with to-receive CNS positions may effectively force settlement
through the CNS buy-in function. Similarly, stock exchange members that fail to deliver securities: (i)
in respect of a trade made on the exchange, (ii) to settle a securities loan or (iii) pursuant to any
other obligation to deliver securities are in default of the exchange trade contract. As a result, at the
discretion of the exchange, the trade may be closed out through the exchange’s buy-in process.129
For securities listed and traded on a Canadian stock exchange, CDS coordinates the submission of
buy-in related trades and acts as the clearing organization.130
To initiate the buy-in process,131 a buyer, who should have received the securities, enters an intent
to buy-in, and a seller, who should have delivered such securities, is provided with a notice of
intent.132 The seller may request an extension, which the buyer may respond to.
If the buyer wishes to proceed with the buy-in after it is set up and prior to the execution date, the
buyer changes the status of the buy-in from “intent” to “execute” to force execution.133 Depending
on when the buy-in was first entered, the execution date is either two or three trading days following
the buy-in date.134 On the execution date, CDS submits the replacement trade to the relevant
Canadian exchange in the case of a domestic buy-in,135 or instructs the buyer to execute a buy-in in
the case of securities not listed or traded on a Canadian exchange. For domestic buy-ins, if the buyin notice136 is delivered by CDS to the exchange and the participating organization that is in default
prior to 12 p.m. ET,137 the exchange will execute the buy-in at approximately 3:00 p.m. ET138 and
close out the trade.139 The buy-in is washed and purged from the CNS process upon the replacement
trade being filled. Settlement priority among buyers with buy-ins is determined by the time the intent
Submission from the Canadian Depository for Securities Limited to Investment Industry Regulatory Organization of Canada (26 May
2011), online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2011/32b33a3d-ef98-4345a23b-19760f605282_en.pdf>.
128 CDS Handbook, supra note 89 at Part 8. TSX Rule 5, supra note 75 at Rule 5-301. TSXV Rule C3, supra note 75 at Rule C.3.00.
129
TSX Rule 5, supra note 75 at Rule 5–301.
130 CDS Handbook, supra note 89 at 103.
131 Unless cited otherwise, the description of the process has been largely extracted from the CDS Handbook Section 8: Buying in
Outstanding CNS Positions: see CDS Handbook, supra note 89 at 73–106.
132 At the time the buy-in is accepted on the CDS system, the quantity of the buy-in is the quantity intended minus the ‘serviced
quantity’, which is the number of securities delivered to the buyer after the buy-in was initiated, minus the “unserviced quantity”, which
is any amount of the buy-ins that CNS attempted to deliver but the buyer was unable to accept.
133 If the buyer does not update the status to execution, the buy-in is automatically cancelled. The buyer may change the status from
“intent” to “execute” (i) from 5:00 p.m. to 7:30 p.m. ET the evening before the execution date or (ii) from 7:30 a.m. to 12:30 p.m. ET
the morning of the execution date.
134
If the buy-in is entered between 4:00 p.m. and 4:45 p.m. ET, the execution day is the second business day following the buy-in
date. If the buy-in is entered between 4:45 p.m. and 7:30 p.m. ET, the execution day is the third business day following the buy-in
date.
135
Pursuant to the TSX Rule Book and the TSXV Rule Book, the buy-in notice must be delivered to the TSX or TSXV, as applicable, as well
as the dealer in default prior to 12:00 p.m. ET on the day that the buy-in is to be executed and the trade closed out. The TSXV Rule
Book specifies that for buy-ins in respect of a failed trade, the buy-in notice may only be delivered by CDS. The TSX Rule Book is silent on
who may deliver such a buy-in notice.
136 CDS provides a list of securities that TSX participating organizations have failed to make delivery to the TSX on a daily basis.
137 If the buy-in notice is delivered to the exchange after 12:00 p.m., the buy-in is considered to be effected and will be executed on the
next trading day: see TSX Rule 5, supra note 75 at Rule 5-301(5).
138
TSX Rule 5, supra note 75 at Rule 5-301(7). TSXV Rule C3, supra note 75 at Rule C.3.05(4).
139
After CDS provides a list of securities where buy-in notices have been issued, the exchange posts the buy-in list online. Dealers that
are capable of immediately delivering the securities may submit buy-in orders. The cut-off time for accepting buy-in orders is 3:00 p.m.
ET. The exchange then allocates the buy-in volume on an equal by-dealer basis and manually enters the trades, which are then cleared
and settled by CDS on a same-day basis.
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to buy in was entered. The buy-in is first executed against the seller with the oldest identified
outstanding position who was among those originally provided with the buy-in notice.
Buyers may arrange for multiple execution dates for a buy-in via the repeat buy-in process, which
duplicates the original buy-in with a new execution date. For the seller, each repeat buy-in is a new
intent on which the buyer may choose to force execution.
The dealer that is in default is responsible to the purchaser for the costs incurred as a result of the
failure to deliver, including any lost benefit or entitlement.140 The buy-in price is based on the price
of the last sale price of a standard trading unit before 3:00 p.m. ET, plus a premium.141
2.5

Restrictions on Short Sales

UMIR imposes a general restriction that prohibits manipulative and deceptive activities when entering
into any trade, including a short sale. Specifically, UMIR rules and policies require that, for a short
sale, there be a “reasonable expectation” of settling the trade by the settlement date – i.e., the
delivery of the securities. Further to this general restriction, IIROC can also impose requirements to
pre-borrow before short selling in respect of designated securities (“Pre-Borrow Securities”) or
prohibit the short selling of a particular security outright (“Short Sale Ineligible Securities”).
2.5.1 Manipulative and Deceptive Activities
There is a risk that a Participant or one of its clients may aim to use short selling as a means to drive
down the price of a company’s securities in a manipulative or deceptive manner, such as in short
and distort campaigns and “bear raids”.142 Pursuant to UMIR 2.2, a Participant shall not enter an
order to execute a trade on a marketplace if the Participant knows or ought reasonably to know that
the order will create or could reasonably be expected to create a false or misleading appearance of
trading activity or interest in the purchase and sale of a security, or an artificial ask, bid or sale price
for the security or a related security. To determine whether the price of a security is considered
artificial, IIROC will consider and evaluate whether the price is justified by real demand or supply in
the security, the recent liquidity of the security and whether any person has a motivation to establish
an artificial price, among other things.143
To provide guidance on manipulative and deceptive activity that would contribute to or result in
misleading trading activity or an artificial price, IIROC has set out policies that accompany UMIR 2.2
(“Policy 2.2”).144 Under Part 2 of Policy 2.2, making an order for the sale of a security without having
the “reasonable expectation” of settling the trade is an attempt to create an artificial price or
misleading trading activity in a security.145 While the definition of “reasonable expectation” is not
defined in UMIR or Policy 2.2, Market Regulation Services Inc. (“RS”),146 a predecessor organization
to IIROC, stated that the “reasonable expectation” requirement under Policy 2.2 does not require a

140
141

TSX Rule 5, supra note 75 at Rule 5-301(4). TSXV Rule C3, supra note 75 at Rule C.3.05(4).
Toronto Stock Exchange, “TSX Buy-ins” (last visited 17 September 2019), online: TMXmoney.com

<www.tmxmoney.com/en/research/buy_ins.html>.
142 A “bear raid” is when a trader or group of traders attempts to force down the price of a stock – in a concerted attack – to cover a
short position. This activity is usually accompanied by abusive tactics and manipulative behaviour: see Cory Mitchell, “Bear Raid” (21
August 2019), online: Investopedia <www.investopedia.com/terms/b/bearraid.asp>.
143 Manipulative and Deceptive Activities, Universal Market Integrity Rule 2.2 at 3, online (pdf): Investment Industry Regulatory
Organization of Canada <www.iiroc.ca/industry/rulebook/Documents/UMIR0202_en.pdf > [UMIR 2.2].
144
Ibid at 1.
145
Ibid at 2.
146
IIROC was established from the merger of the Investment Dealers Association of Canada and RS on June 1, 2008.
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Participant to make a “positive affirmation”147 that the security can be located and delivered by the
settlement date before the trade, nor does it require that the seller have borrowed the securities
before the trade.148 Rather, the provision requires that the seller “not make the sale knowing that
the securities can not be borrowed”, and that the seller take “reasonable steps” to attempt to borrow
the securities to make delivery by the settlement date (see Section 3.2.3).149 IIROC has provided a
similar explanation of the “reasonable expectation” standard150 and has further stated that once a
Participant is “aware of difficulties in obtaining particular securities”, the Participant would no longer
have a “reasonable expectation” of being able to settle a resulting trade and would not be able to
enter further short sale orders.151
While UMIR 2.2 is only applicable to Participants and Access Persons, section 126.1(1) of the OSA
applies more broadly and prohibits any person or company from directly or indirectly participating
in any conduct that they know, or reasonably ought to know, results in or contributes to a
misleading appearance of trading activity in or an artificial price for a security, derivative or
underlying interest of a derivative, or that perpetrates fraud on any person or company. This allows
the OSC to also pursue actions against persons who are not Participants or Access Persons who have
engaged in conduct that would likely run afoul of UMIR 2.2. Subsection 3.1(1) of National Instrument
23-101 – Trading Rules (“NI 23-101”) also provides similar prohibitions on manipulative and
deceptive activities,152 including fraud. However, subsection 3.1(1) of NI 23-101 does not apply to
any person or company that is governed by the rules of an SRO or by relevant Ontario securities
legislation.153 Participants and Access Persons are governed by IIROC, so UMIR applies to them in
lieu of NI 23-101.154

See Request for Comments – Provisions Respecting Manipulative and Deceptive Activities, RS Market Integrity Notice No. 2004-017
(13 August 2004) at 4, online (pdf): Market Regulations Services Inc. <www.iiroc.ca/Documents/2004/B3FD1E6E-FCCA-4954-A1A456ED62D82D6D_en.pdf> [Market Integrity Notice 2004-017]. Neither RS nor IIROC has clarified the meaning of “positive affirmation”.
Rule 3370 (now repealed) of the National Association of Securities Dealers (“NASD”) had provided that no short sale can be made
unless the broker-dealer, or person associated with the broker-dealer making the short sale, makes an affirmative determination that the
broker-dealer will receive delivery of the security from the person making the short sale or the broker-dealer can borrow the security on
behalf of that person by the settlement date: see Member Regulation Notice: Positive Affirmation Rule, MR0282 (13 April 2004), online
(pdf): Investment Dealers Association of Canada <www.iiroc.ca/RuleBook/MRNotices/2004/MR0282_en.pdf>. In Market Integrity Notice
2004-017 at 25, when a commentator asked RS whether Policy 2.2 (h) is similar to NASD 3370 (affirmative determination), RS
responded “[Policy 2.2 (h)] does not require a ‘positive affirmation’ before the trade”. NASD 3370 has been repealed but is consistent
with the “locate” requirement under Rule 203 of Regulation SHO in the US (discussed in Section 4.2).
148
See Market Integrity Notice 2004-017, supra note 147 at 25.
149 Ibid.
150 “[…] The provision does not require that the dealer make a “positive affirmation” that it has the ability to settle the trade but merely
have a “reasonable expectation” at the time of the entry of the order. Essentially, a Participant may enter a short sale of a security until
such time as the Participant knows, or should reasonably have known, that it can no longer borrow the securities to effect settlement
[…]”: see Rules Notice –Request for Comments – Provisions Respecting Regulation of Short Sales and Failed Trades, IIROC Notice 110075 (25 February 2011) at footnote 51, online (pdf): Investment Industry Regulatory Organization of Canada
<docs.iiroc.ca/DisplayDocument.aspx?DocumentID=14604580516B48F88A0BCFA629781242&Language=en> [ IIROC Notice 11-0075].
151
IIROC Notice 12-0078, supra note 62 at 10. RS also stated that “[h]aving made a short sale of a security that has failed to settle
because of an inability to borrow the security, a person should not undertake further short sales of that security without knowing where
the securities to complete the additional shares will be obtained” (Market Integrity Notice 2004-017, supra note 147 at 25).
152 See Trading Rules, OSC NI 23-101 (as consolidated 10 April 2017), online (pdf): Ontario Securities Commission
<www.osc.gov.on.ca/documents/en/ni_20170410_23-101_unofficial-consolidatation-cp.pdf>. Subsection 3.1(1) of NI 23-101 provides
that “[a] person or company must not … engage in, or participate in any transaction … or method of trading relating to a trade in or
acquisition of a security or any act, practice, or course of conduct, if the person or company knows or ought reasonably to know that
the transaction or method of trading or act, practice or course of conduct (a) results in or contributes to a misleading appearance of
trading activity in, or an artificial price for, a security … or (b) perpetrates a fraud on any person or company”.
153 Ontario is exempt from Part 3 of NI 23-101 and the provisions of s. 126(1) of the OSA apply instead. Subsection 3.1(2) of NI 23-101
provides that “[i]n […] Ontario […] instead of subsection (1), the provisions of […] the Securities Act (Ontario) […] relating to
manipulation and fraud apply”. This exemption also applies to Alberta, British Columbia, Québec and Saskatchewan.
154
See Trading in a Marketplace, Universal Market Integrity Rule 7.1, online: Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/industry/rulebook/Documents/UMIR0701_en.pdf > and UMIR 2.2, supra note 143. These rules would apply to
Participants and Access Persons.
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While section 126.1(1) of the OSA is silent as to the types of activities that would contribute to or
result in an artificial price for a security, guidance may be found under the companion policy to NI
23-101 (“NI 23-101CP”).155 Under NI 23-101CP, staff of the CSA provides guidance as to what
constitutes manipulative and deceptive activities in the context of short selling in discussing
section 3.1 of NI 23-101, which corresponds with section 126.1(1) of the OSA. Subsection 3.1(3)(f)
of NI 23-101CP provides that entering orders to sell securities without the “ability and intention” to
deliver the securities necessary to properly settle the transaction is sufficient conduct to result in,
contribute to or create a misleading appearance in trading activity in, or an artificial price for, the
given security. RS has stated that the test for conducting short sales under the “reasonable
expectation” standard is comparable to that required under subsection 3.1(3)(f) of NI 23-101CP.156
In summary, under securities legislation, a person or company may not enter a short sale without
having the intention to settle the trade. Under UMIR, a Participant or Access Person may not enter
into a short sale on behalf of a client without having the “reasonable expectation” that the trade will
be settled. Entering into a short sale without the intention or expectation of delivering the securities
to settle the trade creates a misleading price and trade activity, and would be seen as a manipulative
and deceptive practice in Canada.
2.5.2 “Pre-Borrow Securities”
IIROC has the ability to designate a security as a “Pre-Borrow Security”.157 If this designation is made,
a Participant or Access Person must make arrangements to borrow the securities prior to the entry
of a short sale order. In determining whether to make such a designation, IIROC will consider the
following:158 (i) if there has been an increase in the number, value or volume of failed trades (as
further discussed in Section 2.4.6) in the particular security by more than one Participant; (ii) whether
the number or pattern of failed trades is related to short selling; and (iii) whether the designation
helps to maintain a fair and orderly market. Without prior designation by IIROC, pre-borrow
requirements are also automatically imposed159 on a person making a short sale who has previously
executed trades that failed to settle on the settlement date and in respect of which an Extended
Failed Trade Report has been made (as further discussed in Section 2.2.2), unless the Participant,
acting as agent for such person (whether a client or non-client), is satisfied after reasonable inquiry
that the reason for any prior failed trade was not the result of the person’s intentional or negligent
act. In addition, a Participant or Access Person, acting as a principal, has pre-borrow obligations with
respect to a short sale for a particular security if it had previously filed a failed trade report under
UMIR 7.10 in respect of that security unless IIROC has consented to the entry of such order.160 IIROC
very rarely provides such consent. It should be noted that, to our knowledge, IIROC has never made

Section 1.1 of NI 23-101CP provides that “[t]he purpose of this Companion Policy is to state the views of the Canadian securities
regulatory authorities on various matters related to [NI 23-101], including: (a) a discussion of the general approach taken by the
Canadian securities regulatory authorities in, and the general regulatory purpose for, [NI 23-101]; and (b) the interpretation of various
terms and provisions in [NI 23-101]”: see Trading Rules Companion Policy, OSC NI23-101CP (as consolidated 10 April 2017) at s 1.1,
online (pdf): Ontario Securities Commission <www.osc.gov.on.ca/documents/en/ni_20170410_23-101_unofficial-consolidatationcp.pdf>.
156 Market Integrity Notice 2004-017, supra note 147 at 25–26.
157 “Pre-Borrow Security” means a security that has been designated by a market regulator to be a security in respect to which an order
that, on execution would be a short sale, may not be entered on a marketplace unless the Participant or Access Person has made
arrangements to borrow the securities that would be necessary to settle the trade prior to the entry of the order: see UMIR 1.1 supra
note 10.
158
IIROC Notice 12-0078, supra note 62 at 13.
159
Entry of Orders to a Marketplace, Universal Market Integrity Rule 6.1, online: Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/industry/rulebook/Documents/UMIR0601_en.pdf>.
160
Ibid at (4)(b).
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a “Pre-Borrow Security” designation and does not monitor short trades where there has been an
automatic imposition of pre-borrow requirements.161
2.5.3 “Short Sale Ineligible Securities”
Under UMIR, a Participant or Access Person is also prohibited from entering into a short sale if the
listed security is determined to be a “Short Sale Ineligible Security”162 by IIROC.163 IIROC has stated
that a key purpose of a “Short Sale Ineligible Security” designation is to provide “flexibility to respond
to evolving developments” in the trading of that particular security.164 IIROC has also stated that this
designation should be a rare occurrence, and should only be considered a “backstop” in case further
enforcement is required.165 An example given by IIROC of when this designation may be used is
during a “bear raid”.166 We understand that IIROC will only apply the designation if it believes trading
in the security would present systemic risk. To our knowledge, IIROC has never designated a security
as a “Short Sale Ineligible Security”.

On November 2, 1995, the TSE imposed pre-borrow requirements on the Non-Voting Exchangeable Shares of Softkey Software
Products Inc. due to the size of the short interest and the tight loan situation in the shares. Notice to Members – Restriction on Short
Sales Softkey Software Products Inc., TSE Notice 95-320 (1995), print: Toronto Stock Exchange.
162
“Short Sale Ineligible Security” means a security or a class of securities that has been designated by a market regulator to be a security
in respect of which an order that, on execution would be a short sale, may not be entered on a marketplace for a particular trading day
or trading days: see UMIR 1.1, supra note 10.
163 The “Short Sale Ineligible Security” designation would prohibit both sale orders that would have been marked as a short sale or SME
order: see UMIR 3.2, supra note 33.
164
Request for Comments – Transparency of Short Selling and Failed Trades, CSA/IIROC Joint Notice 23-312 (2 March 2012) at 8, online
(pdf): Ontario Securities Commission <www.osc.gov.on.ca/documents/en/Securities-Category2/csa_20120302_23-312_rfc-trans-shortselling.pdf> [CSA/IIROC Joint Notice 23-312].
165
IIROC Notice 08-0143, supra note 59 at 11.
166
For definition of a “bear raid”, please refer to footnote 142.
161
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3.

CANADIAN REGULATORY HISTORY ON SHORT SELLING
3.1

Early Efforts to Regulate Short Sales

Current Canadian regulations governing short sales have developed from earlier incremental
interventions, primarily through the rules imposed by Canadian exchanges. Short sales were banned
in the United Kingdom in the 18th century and in some states in the US in the late 19th century, and
later by the US Securities and Exchange Commission (“SEC”) in the 1930s. In contrast, short sales
attracted limited attention from Canadian legislators, exchanges and regulators during the same
time period. Key provisions in UMIR find their origin in the TSE’s earlier by-laws and have been more
influenced by domestic experience than by international movements to regulate or restrict short
sales.
3.1.1 Gambling in Stocks and the Bucket Shop Prohibitions
In Canada, gambling in respect of the sale of stock, among other fraudulent practices, was
criminalized in 1888 in An Act respecting Gaming in Stocks and Merchandise,167 which was added
to the Criminal Code in 1892. However, anti-gambling provisions were capable of broader
interpretation and provided as follows:
Every one who, (a) With the intent to make gain or profit by the rise or fall in price of any
stock of any incorporated or unincorporated company or undertaking,
either in Canada or elsewhere, or of any goods, wares or merchandise,
and without the bona fide intention of acquiring any such shares, goods,
wares or merchandise, or of selling the same, as the case may be, makes
or signs, or authorizes to be made or signed, any contract or agreement,
oral or written, purporting to be for the sale or purchase of any such
shares of stock, goods, wares or merchandise; and every one who acts,
aids or abets in the making or signing of any such contract or agreement;
or –
(b) With the intent to make gain or profit by the rise or fall in price of any
stock of any incorporated or unincorporated company or undertaking,
either in Canada or elsewhere, or of any goods, wares or merchandise,
makes or signs, or authorizes to be made or signed, any contract or
agreement, oral or written, purporting to be for the sale or purchase of
any such shares of stock, goods, wares or merchandise, in respect of
which no delivery of the thing sold or purchased is made or received,
and without bona fide intention to make or receive such delivery; and
everyone who acts, aids or abets in the making or signing of any such
contract or agreement;
[i]s guilty of a misdemeanour and liable to imprisonment for any term not exceeding
five years, and to a fine not exceeding five hundred dollars …168
See An Act respecting Gaming in Stocks and Merchandise, 1888, c 42. These provisions were brought into the Criminal Code, 1892,
c 29 which came into force on July 1,1893. In contrast, in the US, certain states specifically banned short sales and academic
commenters discussed short selling (selling what you do not yet own) with both suspicion and distaste.
168
These provisions were added to the Criminal Code, where they remain today amended as part of the provisions prohibiting
fraudulent and manipulative market practices. Discussion of criminal market manipulation is outside the scope of this paper.
167
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These provisions were used sporadically to prosecute true “bucket shops”, where notional sales or
purchases of shares took place – usually made on margin – without an order being placed through
an exchange to actually acquire the shares. These “sales” were viewed as a form of gambling, with
buyers and sellers betting on whether the price of a particular stock went up or down. The purchaser
was only required to pay – or entitled to receive – the difference on the rise or fall of the stock.169
However, there is little indication that the bucket trading prohibitions were intended or were ever
used to regulate short sales on established exchanges. Short sales and futures trading through
exchanges are not bucket trades, and short selling has not been considered to be merely gambling
in stocks. Moreover, a covered short sale – one where the shares sold have been borrowed by the
seller – would not offend these provisions, because the arrangement to borrow securities for
settlement would be evidence that the seller actually intended to deliver.
These provisions were also used by unscrupulous or impecunious customers as a defence to a
broker’s margin call on the grounds that the margin contract was void.170 The Privy Council in Forget
v Ostingy,171 which was decided in 1895 – before the An Act respecting Gaming in Stocks and
Merchandise was enacted – recognized the legitimacy of speculative trading, such as short sales, on
a client’s behalf, including on margin.
To enter into such transactions with such an object is sometimes spoken of as
“gambling on the Stock Exchange”; but it certainly does not follow that the
transactions involve any gaming contract. A contract cannot properly be so described
merely because it is entered into in furtherance of a speculation. It is a legitimate
commercial transaction to buy a commodity in the expectation that it will rise in value
and with the intention of realizing a profit by its resale. Such dealings are of everyday occurrence in commerce. The legal aspect of the case is the same whatever be
the nature of the commodity, whether it be a cargo of wheat or the shares of a jointstock company. Nor again, do such purchases and sales become gaming contracts
because the person purchasing is not possessed of the money required to pay for his
purchases, but obtains the requisite funds in a large measure by means of advances
on the security of the stock or good he has purchased. This, also, is an every-day
commercial transaction.172
Nevertheless, many viewed short sales with distaste and, on occasion, the practice received judicial
rebuke, even by the Supreme Court.173
There were few cases involving the short sale of securities.174 Rather, most of the decisions in which
the judicial debate about the legitimacy of short sales occurred involved commodities sales made
through recognized grain exchanges. The Supreme Court of Canada confirmed the legitimacy of
See for example, Pearson v Carpenter & Son (1904), 35 SCR 380, 1904 CarswellOnt 800 [Pearson]; R v. Harkness (1905), 6 OWR
219, 1905 CarswellOnt 412 (ONCA) [Harkness].
170
See for example, Beamish v Richardson (1914), 49 SCR 595, 16 DLR 855 [Beamish], where the court held that futures contracts on
the Winnipeg Grain Exchange were void for illegality. In his dissenting opinion, Duff J distinguished between legitimate market activities
and the kinds of transactions that s 231 of the Criminal Code was intended to prohibit.
171
[1895] AC 318, 1895 CarswellQue 19 (PC) [Forget cited to CarswellQue].
172 Ibid at para 12.
173
See for example, Beamish, supra note 170. In his dissenting opinion out of the Manitoba Court of Appeal, Chief Justice Howell went
so far as to speculate that Forget would have been decided differently after the introduction of the anti-gambling provisions: Beamish v
Richardson (1913), 13 DLR 400, 1913 CarswellMan 244 at paras 28-29 (ManCA). The Supreme Court of Canada agreed with him, and
allowed an appeal in this decision, finding that the trades made by the defendant on the Winnipeg Grain Exchange as agent for the
plaintiff were illegal (with Fitzpatrick CJC and Duff J dissenting). The Supreme Court in subsequent decisions in Maloof v Bickell (1919),
59 SCR 429, 50 DLR 590 and in Prudential Exchange Co v Edwards, [1939] SCR 135, 1 DLR 465 [Prudential] worked to reconcile
Beamish supra note 170 with the earlier Privy Council decision in Forget supra note 171.
174
See for example, Harkness, supra note 169, which was a prosecution of a true bucket shop where customers of the defendant
“placed” orders for shares on margin accounts (of 1% or 2%), but that were never actually made on any exchange. No shares were
ever delivered further to these transactions.
169
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short sales in 1938 in Prudential Exchange Co v Edwards.175 Although this was not a prosecution
under the Criminal Code provisions, the Supreme Court made it clear that short sales did not fall
within the scope of the stock gaming and wagering provisions. In this case, the defendant attempted
to avoid his obligations on promissory notes held by his broker for his margin account. He claimed
that the notes were unenforceable since he gave them in consideration of illegal commodity futures
trades. Reviewing a series of impugned commodities futures sales, the court concluded that even
though the seller never intended to make or receive physical delivery of the grain, it was plain that
the transactions were not gaming nor wagering within the meaning of the Criminal Code. These
were real transactions creating enforceable legal obligations. The Criminal Code provisions were
clearly aimed at bucket shops, which were not legitimate brokers placing orders on recognized
exchanges, but were merely book-makers who facilitated gaming and wagering on the rise and fall
of the price of shares.176 In Edwards, the Supreme Court noted that each order placed on behalf of
the customer created an enforceable legal obligation to carry out the sale or purchase. Commodities
purchased or sold came with an obligation to make actual payment, delivery or settlement through
another equally binding and enforceable contract. Therefore, the client was obliged to settle its
margin accounts with the broker for the trades made on his behalf. The bucket shop provisions
remain in Part X of the Criminal Code177 and form part of the offences related to fraud and the
fraudulent manipulation of stock exchanges and insider trading.178 None of these offences directly
target short sales, although anyone who engages in short selling with an intent to defraud by using
deceit, falsehood or fraudulent means and affects the public market price of securities could
potentially violate the Criminal Code.179
3.1.2 Permissive Securities Regulation
In 1929, popular opinion in Canada and the US placed blame for the stock market crash on traders,
particularly short sellers. In the two years immediately following, provincial ministers of finance met
and concluded that stock exchanges should have rules that require the disclosure of whether a sale
is a short sale. Following this, the Standard Mining Exchange prohibited brokers from shorting or
trading against client accounts, but otherwise left short sales largely unrestricted and unregulated.180
Despite the consensus that short sales had precipitated or at least exacerbated the 1929 market
crash, they remained largely unregulated in Canada. With the exception of a brief ban in May 1940,
following the outbreak of the Second World War – and in sharp contrast with the approach taken
by the US, which regulated stock exchanges in the Securities Exchange Act of 1934 (the “Exchange
Act”) and banned short sales except in accordance with SEC rules – the only action taken by
See Prudential, supra note 173. See also in 1938, Zacks v CA Gentles & Co., [1939] SCR 45, 1 DLR 545, where the Supreme Court
also confirmed that brokers were entitled to do what is reasonable in their own interests and the interests of their client, if the client
engaged in short sales fails to meet a margin call on his account.
176 The preamble to An Act respecting Gaming in Stocks and Merchandise, 1888, c 42 provided: “Whereas gaming and wagering is on
the rise and fall in value of stocks and merchandise are detrimental to commercial and public morality, and places affording facilities for
such gaming and wagering, commonly called bucket shops, are being established; and it is expedient to prevent such gaming and
wagering, to punish the persons engaged in them, and to prohibit and punish the opening and maintaining of such places therefor,
and the frequenting thereof: Therefore her Majesty, by and with the advices and consent of the Senate and House of Commons of
Canada enacts as follows […]”.
177
Criminal Code, RSC 1985, c C-46, s 383.
178 Criminal Code, RSC 1985, c C-46, s 380, 382-384.
179
Criminal Codes, RSC 1985, c C-46, s 380(2) provides: “Every one who, by deceit, falsehood or other fraudulent means, whether or
not it is a false pretence within the meaning of this Act, with intent to defraud, affects the public market price of stocks, shares,
merchandise or anything that is offered for sale to the public is guilty of an indictable offence and liable to imprisonment for a term not
exceeding fourteen years.” Other provisions, such as s 382 do not prohibit short sales, although it is conceivable that short sales (or a
long sale) could form part of the alleged offence (e.g., market manipulation through wash-trades (s 382), insider trading and tipping (s
382.1(1) and (2)), or – still – gaming in stock (s. 383) and brokers selling for their own account (s 384)).
180
See Christopher Armstrong, Blue Skies and Boiler Rooms: Buying and Selling Securities in Canada 1870–1940 (Toronto: University of
Toronto Press, 1997) at 298. See also for example, “Your Investments – Short selling” (7 December 1935) at 9, online: Financial Post
<www.newspapers.com>, which notes that there are no rules on short sales on the TSE beyond prohibitions against brokers shorting
against their clients’ long purchase.
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regulators or exchanges in Canada was the TSE’s introduction of a sale price rule at some point in
the 1930s.181 By-Law 46 of the TSE provided the following:
No ‘short’ selling of a security shall be made on this Exchange below the price at
which the last sales of a board lot of the securities was effected on this Exchange.182
The sale price rule did not eliminate short sales, which regulators, especially the relatively new OSC,
continued to see as a legitimate and useful form of trading.
However, the well-publicized 1946 failure of Beaulieu Yukon Mine Ltd. (“Beaulieu Mine”), which
resulted in significant shareholder losses, was blamed on short selling. Once again, there were
demands for reform and regulation of short sales by the public and commentators.183 In response,
the OSC investigated trading activity leading to Beaulieu Mine’s stock price collapse and released its
findings in a 1946 report (the “Beaulieu Report”).184
The Beaulieu Report discussed short sales of Beaulieu Mine shares as well as allegations of stock
manipulation by the promoter of the issuer. The OSC noted that there had been an artificial price
for Beaulieu Mine shares that inevitably caught the attention of experienced traders, many of whom
concluded based on disclosures and their own mining engineers that the price was artificially high.
“To these speculators, Beaulieu was an inviting but legitimate target for a short sale .”185 The share
price for Beaulieu Mine collapsed following a negative editorial by the Northern Miner on May 16,
1946, which led to major investors shorting the company’s shares. The OSC observed that selling
brokers had difficulty obtaining stock for delivery and used lieu slips – a certified cheque that the TSE
Clearing Rules permitted members to deliver in lieu of shares186 – instead of share certificates.
The Beaulieu Report made the following observations:


Short selling is a legitimate method of trading on various exchanges and is subject to
each particular exchange’s rules, which differ. The TSE By-Laws do not require
brokers to determine if an order to sell is in fact a short sale.187



By-Law 46 was rarely observed, which was true in this case. “This, in our opinion,
was due to the fact that the By-Laws and regulations are defective in not setting forth
the necessary machinery to provide for an enforcement of their manifest
intention”.188



Some of the short sales appear to have been naked shorts. The OSC did not single
these trades out for criticism. Rather, the Beaulieu Report simply notes the facts that
lead to the conclusion that these were naked shorts where selling brokers failed to
deliver:

See Toronto Stock Exchange, By-law 55, Short Selling, s 1 (as it appeared on 14 January 1969), reprinted in Toronto Stock Exchange:
Act of Incorporation, By-Laws, and Rules (Toronto: 1954) (loose-leaf 14 January 1969 supplement) at 54 –55 [1969 TSE By-Laws]. Prior
181

to 1960, see Toronto Stock Exchange By-Law 46.
182
See “When Will T.S.E Action Come on Short Selling” (November 23, 1946) at 4, online: Financial Post <www.newspapers.com>
[Financial Post, “TSE Short Selling”], which reproduces then Rule 46.
183 Ibid. See also, Christopher Armstrong, Moose Pastures and Mergers: the Ontario Securities Commission and the Regulation of Share
Markets in Canada 1940–1980 (Toronto: University of Toronto Press, 2002), at 114-117.
184 Ontario Securities Commission, Report on the Beaulieu Yellowknife Gold Mines Limited, by TP O’Connor & JH Collins (no date)
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“We also find that short sellers were not compelled to make delivery within
the time limits prescribed by the clearing house regulations, but they were
unwittingly abetted in this by the buying broker, Prescott & Company.
Prescott time and again allowed the selling broker to “leave off” a transaction
from his clearing sheet and when he did force the selling broker to “put on”
the accepted “lieu slips” and “lieu cheques” instead of certificates. This, of
course, is permitted by the rules governing trading but certainly enables a
short seller to maintain his position for an undue length of time. In such
transactions, the buying broker is not obliged to allow either a “leave off” or
to accept a “lieu slip” or a “lieu cheque”. Machinery is provided for “buying
in” a defaulting broker who can not or does not make delivery on the due
date. In our opinion an adequate knowledge of and the application of the
rules governing trading could have forced the short interests to cover their
positions to their detriment prior to May 16”.189
The Beaulieu Report made specific recommendations to regulate short sales, including rules that
would:
(a)

require brokers who accept a sell order to have the client declare whether the sale
was long or short and to pass that information on to the floor trader
(“Recommendation 2”);

(b)

clarify the rules for the loan post and impose strict time limits for the delivery of stock
against either long or short sales with shares borrowed from the loan post to allow
brokers to deliver on time (“Recommendation 3”); and

(c)

amend the Clearing House Rules regarding the use of lieu slips to expressly provide
that brokers can refuse to accept lieu slips (“Recommendation 4”).
Recommendation 4, however, did not go as far as banning naked shorts, but merely
allowed a broker to refuse to accept a cash settlement in lieu of the delivery of the
share certificates.190

Recommendation 2 was reflected in the amended rules of the TSE in 1947 in By-Law 46. However,
at the time, Recommendation 3 and Recommendation 4 were not fully adopted by the TSE, whether
in its By-Laws or the TSE Clearing Rules.
The calls to ban or restrict short sales were not universal following the failure of Beaulieu Mine. The
Globe & Mail published an opinion on October 30, 1946, which cautioned restraint and urged that
“it would be a mistake to follow slavishly New York practices. If brokers have developed ways of
getting over the insufficiency of time to make delivery for clients on the other side of the continent
and are willing to sell on faith for clients in whom they have great confidence, that is a state of affairs
which has as its chief merit that it gives the public what it wants, quick service”. 191 The opinion
published in The Globe & Mail suggesting that brokers faced difficulties in settling short sales because
it was difficult for brokers to physically deliver share certificates from one side of the country to the
other appears naive. The opinion’s caution against regulating short sales was unresponsive to the
concerns that short sales were speculative and could be used to manipulate the market generally,
or to manipulate the shares of a specific company.
189
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In November 1947, the TSE amended By-Law 46 to adopt portions of the Beaulieu Report’s specific
recommendations, as follows:
No short sale of a security shall be made on this Exchange below the price at which
the last sale of a board lot of the security was effected on the Exchange.
It shall be the duty of a member or member firm accepting any order for sale of a
security from any person, broker or other member or member firm to ascertain from
such person, broker or other member or member firm at the time of acceptance of
the selling order whether such order is an order for a short sale or a long sale.
A member or member firm accepting an order which the member or the person
accepting it is informed or knows is for a short sale shall mark the order in writing as
“short” or “s” and shall report it as such to his or its floor trader and it shall be the duty
of such floor trader to see that the price restriction in paragraph 1 is observed.
A member or member firm shall keep a record of all transactions known to be short
sales and of the particulars of the execution thereof and shall retain his record for a
period of at least one year.
A sale against a valid and subsisting option to purchase is not a short sale within the
meaning of this Regulation.192
The TSE By-Laws were amended in the 1960s, and the new rules continued to facilitate short sales.
By-Law 46 (as amended in 1958) established a Loan Department, which was managed by the TSE
Clearing House Ltd. (the “Clearing House”). Members of the TSE (“Members”) were required to
lend shares to and borrow shares from other Members through the Loan Department, which settled
loans for Members (subject to its Clearing Rules).
The TSE introduced amendments to its By-Laws over the 1960s. Similar to the former By-Law 46, ByLaw 55 required that:
(i)

short sales be at a price equal to the last sale of a board lot of the security, or above
the next preceding different price at which a sale of a board lot was made on the
TSE (as amended on May 12, 1960), which is commonly referred to as the “tick test”;

(ii)

each broker ascertain at the time it accepted an order for a sale whether the sale was
for a short sale or long sale (as amended on May 17, 1956);

(iii)

all orders for a short sale be marked in writing as “short” or “s”; and

(iv)

brokers keep a record of all short sales (and particulars) for at least a year.

By-Law 55 was amended on May 9, 1963, to exempt certain sales from the short sales rules,
including “a sale for a bona fide arbitrage account provided the seller at the time of such sales knows,
or by virtue of information currently received has reasonable grounds to believe, that such an offer
enabling him to cover such sale is then available to him and intends to accept such offer
immediately”.193
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By-Law 56 further required Members to make semi-monthly reports for the total short positions on
their books for each security posted for trading on the TSE that were established by short sales on
the exchange.
The TSE Clearing Rules further required Members to clear their trades daily, or within the time
specified, or by over-the-counter delivery. If a Member was unable to deliver according to the delivery
instructions on the ticket issued, the ticket had to be stamped “FAIL” and returned to the Clearing
House. Members could put a previously failed item on for settlement the next day by returning the
ticket to the Clearing House by 4:00 p.m., but there was no obligation to do so. The Clearing Rules
also permitted Members to settle by delivery of a certified cheque (cash) if “[w]hen, on the settlement
date, a member is unable to make delivery of an item, or any part thereof entered on the sheet he
may issue a certified cheque in lieu of delivery of the stock. All cheques must have the delivery
instruction ticket (properly altered if for partial delivery) attached”194 [emphasis added]. Members
who were short share certificates on any day could return an acknowledgment slip listing any stock
short and the Clearing House would make inquiries to locate securities to cover the Member’s
position.195 However, the TSE Clearing Rules provided that “no ‘short slips’ will be issued by the
Clearing House” and Members were responsible to effect delivery or to take action the delivering
Member deemed “necessary for his own protection should the receiving broker report a deficiency”.
The Clearing Rules thus provided a mechanism to facilitate naked shorts.
Despite the Beaulieu Report’s specific comments on the use of lieu slips and the evidence of naked
shorting, the TSE By-Laws did not specifically address the concerns raised by the OSC in
Recommendation 4 of the Beaulieu Report. Instead, sanctions could be imposed for manipulative
short sales under a number of other By-Laws; for example, for conduct unbecoming a member of
the TSE under By-Law 11, section 3(c), as a sale or offer to sell securities “for the purpose or with the
effect of unduly disturbing the normal position of the market, and creating an abnormal market
condition in which market prices do not fairly reflect current values” or for making a fictitious sale or
not conducting business openly and fairly, and in accordance with just and equitable principles of
trade under By-Law 30, section 9.196
Thus, the following three main areas of regulation of short selling were established by the TSE: (i)
the designation and identification of short sales; (ii) the periodic reporting of short positions; and (iii)
the specific restrictions on short sales, primarily through the sale price restriction. In addition,
exemptions from the short sale rules were created for transactions that appeared to not have a
“directional position”. These building blocks continued to evolve in the modern era of securities
regulations and industry self-regulation through RS and, now, through IIROC.
3.2

Modern Securities Regulation
3.2.1 Kimber Report and the Securities Act, 1966

The 1965 Kimber Report197 ushered in modern securities legislation. Short sales were not discussed
in either the Kimber Report or in legislative debates in Ontario leading to the passage of Bill 66,

Toronto Stock Exchange, Clearing Rules, s 6 as it appeared on 14 May 1959, reprinted in Toronto Stock Exchange: Act of
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which became the Securities Act, 1966.198 However, Section 78 of the Securities Act, 1966, provided
as follows:
Any person or company who places an order for the sale of a security through an
agent acting for him that is registered for trading in securities and,
(a) at the time of placing the order, does not own the security; or
(b) if acting as agent, knows that his principal does not own the security,
shall, at the time of placing the order to sell declare to his agent that he or his
principal, as the case may be, does not own the security.199
The disclosure of short sales by all persons was – and remains – a requirement. As with the Criminal
Code market manipulation provisions, however, the short sale disclosure rule was rarely the subject
of regulatory enforcement.
3.2.2 TSE Rules Give Way to UMIR
The TSE Rules governing short sales remained largely intact, even though the By-Laws were rewritten
at some point in the 1970s. By-Law 11.27 in the 1986 TSE Manual was largely consistent with former
By-Law 55, with some provisions consolidated from other By-Laws so they appear in one place.
Further changes to the TSE Manual followed the 1997 closure of the TSX trading floor. By-Law 11.27
became section 3.9 of the TSE Rules and Policies, but no substantive changes were made to the
rules. The TSE Rules and Policies were restructured completely in 2000, when the TSE became a forprofit company.
In 2001, RS was established as a joint initiative of the TSE and the Investment Dealers Association of
Canada (the “IDA”), and was recognized in 2002 as an SRO by the CSA. RS became the regulator
for all exchanges and adopted UMIR on April 1, 2002,200 with the short selling provisions included
as section 3.1, at which time the TSE and Canadian Venture Exchange201 (“CDNX”) rules and policies
governing market integrity were amended to delete or vary any provisions covered by UMIR. 202
Again, the rules themselves remain largely unchanged from former By-Law 55.
3.2.3 Introduction of Reasonable Expectation Standard
The cornerstone of IIROC’s “regulation” of naked shorting was introduced in 2005 as an amendment
to Policy 2.2, which imposed a requirement that anyone entering into a short sale could only do so
with a reasonable expectation of their ability to settle the trade.

Securities Act, S.O. 1966, c 142.
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RS put out its proposed amendments to Policy 2.2 for comment in 2004.203 At the time, RS explained
its reasons for the amendments, as follows:
The amendments propose to move the specific examples of prohibited activities from
the Rules to the Policies to be consistent with the structure of the rules in UMIR. The
amendments also propose to expand the list of specific examples to include a
prohibition on entering orders without ability or the reasonable expectation of
making settlement of the resulting trade. [NI 23-101] contain[s] comparable
prohibitions for trading which is not subject to UMIR.204
Among the activities that could be deceptive or manipulative, the proposed amendments to Policy
2.2 listed two separate “reasonable expectation of settlement” requirements: Policy 2.2(g) applied to
orders to purchase a security without the reasonable expectation to make payment required to settle
any trade that would result from the execution of the order, and Policy 2.2(h) applied to orders to
sell securities without the reasonable expectation of settling any trade that would result from the
execution of the order.
Several commenters205 addressed Policy 2.2(h), with two206 asking for clarification of what would be
required to meet “reasonable expectations” or delivery verification, and two others207 expressing
concern that a “reasonable expectation of settlement” on short sales was a requirement to preborrow securities. RS responded to clarify that:
The test being suggested by RS is similar to that … required under clause (f) of section
3.1 of the Companion Policy to [NI 23-101]. It does not require a “positive affirmation”
before the trade. The proposal under clause (h) does not limit the ability to make a
bona fide short sale. It does not require that the vendor have borrowed the securities
prior to the sale. The provision merely requires that the vendor not make a sale
knowing that the securities cannot be borrowed and that the vendor take
“reasonable steps” to attempt to borrow the securities to make delivery on closing.
Having made a short sale of a security that has failed to settle because of an inability
to borrow the security, a person should not undertake further short sales of that
security without knowing where the securities to complete the additional sales will
be obtained.208
The proposed amendments to Rule 2.2 were again put out for comment in August 2004, with no
further comments received on the “reasonable expectation of settlement” requirement. The changes
to Policy 2.2 came into effect on April 1, 2005.209 While IIROC sees Rule 2.2 as sufficient to prohibiting
naked shorting, it is clear that Rule 2.2 (and Policy 2.2) is not specifically aimed at short sales and it
is clear that IIROC did not intend to impose a “reasonable expectation” test in order to limit or restrict
short selling and address systemic risk, but rather to provide clarity with respect to prohibited,
manipulative and deceptive trading.

Request for Comments – Manipulative and Deceptive Activities, Market Integrity Notice 2004-003 (30 January 2004), online (pdf):
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3.2.4 2008 Amendments to UMIR
In 2003, RS, which soon after became IIROC, began a strategic review of UMIR.210 IIROC identified
a number of market integrity risks addressed in UMIR, and the risk associated with short selling
addressed in UMIR 3.1 was “inappropriate pricing”.211 Prompted in part by proposed regulatory
changes in the US, staff began a general review of both the short sale and short position reporting
requirements in UMIR and sought public comment from industry participants.212 In addition, IIROC213
noted that it participated in an informal working group with the CSA, IDA, CDS, TSX and the Bourse
de Montréal to study issues related to failed trades and short sales, including “the role that short sales
played in the occurrence of failed trades”.214
3.2.4.1

Proposed Amendments

In September 2007, IIROC published for comment proposed amendments to UMIR (the “2007
Proposed Amendments”) and its rationale for these changes. At this time, short sales were
regulated in UMIR under three principal heads:


sale price regulation rule (UMIR 3.1);



disclosure through marking orders as “short” and requiring Participants to file
aggregate Short Position Reports on a twice monthly basis (UMIR 10.10); and



prohibitions on deceptive or manipulative trading practices (UMIR 2.2).215

In the introduction to the request for comments on the 2007 Proposed Amendments, IIROC noted
that the public input it received from industry participants who supported the regulation of short
sales generally also favoured regulations that were designed to prohibit market manipulation, rather
than the imposition of price restrictions or adopting US pre-borrow requirements for all short sales.216
Accordingly, IIROC proposed to make certain amendments to UMIR.
3.2.4.1.1

Repeal Rule 3.1 – Removal of the Sale Price
Restrictions

IIROC proposed rescinding all sale price restrictions to parallel the SEC’s elimination of the sale price
rule in Rule 3.1.217 IIROC supported this proposed amendment by referring to academic literature as
well as empirical studies, particularly the SEC’s Reg SHO Pilot Report (the “SHO Study”). The SHO
Study looked at the impact of temporarily lifting sale price restrictions and reached two principal
conclusions: first, sale price restrictions did not impact price stability in declining markets, and second,
Background Chart for the Strategic Review of the Universal Market Integrity Rules, Market Integrity Notice 2004-026 (October 4,
2004), online (pdf): Market Regulations Services Inc <www.iiroc.ca/Documents/2004/10CAF135-BFE9-430B-AE31DED85D300510_en.pdf#search=2004%2D026> [Market Integrity Notice 2004-026].
211 Ibid at 2.
212
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that a tick rule alone cannot prevent market manipulation.218 Rather, the SHO Study concluded that
while there was an increase in the volume of short selling of exchange-listed stocks and Nasdaq
National Market stocks added to the SHO Study, it had no impact on the level of short interest in
either market, and there was no clear impact on market liquidity or daily volatility.219
3.2.4.1.2

Short Sale Ineligible Security

The 2007 Proposed Amendments sought to give IIROC the power to designate a security as a “Short
Sale Ineligible Security” in order to respond to developments in trading of a particular security or
class of securities if IIROC concluded that the rates of failed trades became excessive.220 The
designation of a security as a Short Sale Ineligible Security was intended to function with existing
rules, such as the market integrity rules in Policy 2.2, as well as the CSA’s expectations set out in NI
24-101.221 IIROC concluded that the 2005 amendments to Policy 2.2 requiring Participants to have
a reasonable expectation of settling a trade – and hence, in their view, prohibiting naked shorting
– “should preclude short selling in so-called death spiral situations”.222 Again, IIROC clearly viewed
any risks posed by short selling, particularly naked shorting, as primarily a question of market
conduct. It saw its additional discretion to designate securities as ineligible for short sales as a
“backstop” intended to allow RS to respond to “systemic failures” to settle.223 Exemptions would
permit the sale of a Short Sale Ineligible Security in certain circumstances; for example, by market
makers. In IIROC’s view, this approach was preferable in Canada over the approach used in the
US.224
3.2.4.1.3

Designation – Amend Rule 10.10 – Short Sale
Price Exempt Marker

IIROC’s focus on regulating short sales shifted to obtaining better trading data with a view to a
targeted intervention to address suspected abusive trading. In 2004, it expressed concern that a lack
of transparency in short position reporting could prevent price discovery. At that time, IIROC was of
the view that “short positions represented future buying pressure combined with an indication of
‘current market sentiment’ with respect to a particular security”.225 Fundamentally, however, IIROC’s
surveillance did not distinguish between abusive short selling and any other form of abusive market
conduct.
Short sales were required to be marked as either subject to the sale price restrictions or exempt from
the sale price restrictions. The elimination of the tick test meant that it would no longer be necessary

IIROC was heavily influenced by the SEC’s amendments (as of July 6, 2007) to remove all sale price restrictions as well as removing
short exempt order marking requirements. The SHO Study temporarily lifted the tick test (including in Rule 10a-1 of the Exchange Act
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report published by the SEC Office of Economic Analysis: see Economic Analysis of the Short Sale Price Restriction under the Regulation
SHO Pilot – A Study by the Staff of the Office of Economic Analysis (12 February 2007), U.S. Securities and Exchange Commission Office of Economic Analysis. IIROC noted that the SHO Study should be applied cautiously to the Canadian context given significant
difference in market capitalization and liquidity for securities listed on United States and Canadian exchanges, as well as particular
circumstances existing at the time the SHO Study was conducted: see Market Integrity Notice 2007-017, supra note 214 at 8–9, 15–16.
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to mark short sale orders that were exempt from short sale price restrictions.226 Despite the
elimination of short sale price restrictions, and the exempt designation, all short sales would still be
required to be marked as “short”, as required under securities laws, in order to allow IIROC to monitor
the effect of the elimination of the sale price restrictions and intervene. Citing academic literature
and the SEC studies, IIROC predicted that the elimination of sale price restrictions would result in
lower price volatility for “large-capitalization” securities and higher volatility for “small-capitalization”
securities.227 IIROC anticipated that while the repeal of sale price restrictions would have a minor
effect on price volatility on the TSX, there could be increased volatility on the TSX Venture Exchange
(the “TSXV”) and Canadian Trading and Quotation System (the “CNQ”), which is now the Canadian
Securities Exchange (the “CSE”). This, in turn, would result in a greater number of statistical trading
alerts. IIROC proposed to undertake an empirical study of the impact of the repeal of the sale price
restrictions and other changes in the 2007 Proposed Amendments.228
3.2.4.1.4

Short Position Reporting

When it was first introduced, Rule 10.10 required Participants and Access Persons to file a report of
the aggregate short position of each account, the Short Position Report, twice a month. In addition,
the TSX produced a twice monthly Consolidated Short Position Report, which is now the CSPR
produced by IIROC, for IIROC. IIROC stated that its view was that preparing these reports “impose
an administrative burden on Participants, Access Persons and the TSX”, and that IIROC did not use
Short Position Reports extensively “for any regulatory purpose as the information it contains is of
limited regulatory utility”.229 IIROC expressed further concern that the CSPR did not provide a
complete or meaningful picture of the short position in any security, and did not reflect short
positions in securities held by US-based or foreign dealers, non-Participant dealers, or custodians or
other institutions that are members of CDS or securities listed on the CNQ.230
IIROC proposed relieving Participants, Access Persons and the TSX of the administrative burdens
connected with producing the CSPR, but only if IIROC’s Board of Directors was satisfied that
adequate information on short positions otherwise became available. An example of an alternative
that was considered was retaining the CSPR but providing more meaningful information “by
categorizing the short position as ‘covered’, ‘hedged’, ‘naked’ or ‘closing out of a short position’. This
alternative was dismissed in light of the expected “higher compliance cost”.231 RS envisaged that an
appropriate alternative would be for third parties to provide separate reports from each marketplace.
3.2.4.1.5

Reporting – New Rule 7.11 – Extended Failed
Trade Reporting

UMIR did not require Participants or Access Persons to report failed trades. IIROC noted that the
relationship between failed trades and market integrity is a concern to regulators. It looked to the
new definition of “failed trade” and the requirements in the new Rule 7.11 to give IIROC a reliable
audit trail and sufficient information to evaluate whether trading activity complied with UMIR and
other regulatory requirements. That said, IIROC clearly took – and maintains – the view that failed
trades in Canada are not primarily the result of abusive short selling, but by and large were the result
of what IIROC called administrative error, such as inadvertent delays related to taking possession of
physical certificates for securities, the custodian lacking instructions and discrepancies related to the
The 2007 Proposed Amendments included amendments to UMIR Rule 6.2 to this effect: see Market Integrity Notice 2007-017, supra
note 214 at 27.
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price or number of securities. IIROC’s own 25-dealer self-reporting study (the “Failed Trade Study”)
in Canadian marketplaces over a period of five business days232 concluded that failed trades
accounted for 0.27% of the total number of trades executed on the TSX, TSXV and CNQ in Canada;
less than 6% of failed trades resulted from short sales; and approximately 96% of failed trades settled
within 10 trading days after the expected settlement date – typically T+13 at the time for equity
securities.233 It is surprising that such a limited study formed the basis of definitive conclusions.234
Adding what is now Rule 7.10 to the 2007 Proposed Amendments required Participants and Access
Persons to file an EFTR with IIROC or other market regulators if a trade remained unsettled for 10
trading days following the expected settlement date. IIROC concluded that requiring EFTRs at the
account level – and for all trades – would allow it to examine if a trade failed to settle for an “improper
reason”, such as being executed as an undeclared short. A second “close-out” report would be
required once the trade settled. IIROC explained that “[i]n this way, [IIROC] will be in a position to
monitor trends in ‘failed trades’ including the steps which a Participant or Access Person may be
taking to rectify the default”.235 IIROC proposed to use EFTRs to determine when to designate a
security as a “Short Sale Ineligible Security”.236 Given IIROC’s conclusion that 96% of trades that fail
to settle on the settlement date do so within 10 trading days, it did not expect that there would be
a significant volume or burden with the new obligation to file failed trade reports. Rather, it appears
that IIROC selected 10 trading days as the trigger for an EFTR principally to avoid a large number of
EFTRs because of these “administrative errors” although IIROC indicated in its response to comments
that it would consider a shorter trigger period if it detected market integrity concerns.237
3.2.4.1.6

Intervention – Cancelling or Varying Trades –
Rules 7.12 and 10.9

IIROC introduced a new provision in proposed Rule 7.12 to prevent parties to an executed trade
from cancelling or varying the trade before settlement – e.g. to change the price, volume of shares
sold or the settlement date – without first giving notice to IIROC and then following the procedures
and facilities provided by the marketplace on which the trade was executed or the clearing agency
through which the trade is to be cleared and settled. IIROC explained that this amendment “is to
ensure that a trade variation or cancellation is not effected outside the normal processes of the
marketplace and CDS”, unless IIROC is notified and has the opportunity to review the change for
“possible market integrity concerns” and to ensure that the trade is cancelled or varied for a legitimate
reason and “not as part of a manipulative or deceptive manner of trading (including the
establishment of a price that would permit other trading activity to then be conducted in nominal
compliance with UMIR or other securities regulatory requirements).”238 IIROC proposed requiring
each Participant or Access Person that is party to a trade that is cancelled or varied after settlement
by the clearing agency to give it notice of the cancellation or variation.239
See General – Results of the Statistical Study of Failed Trades on Canadian Marketplaces. Market Policy Notice 2007-003 (13 April
2007), online (pdf): Market Regulation Services Inc. <www.iiroc.ca/Documents/2007/64AAACCA-3D8D-41B6-A20FF49AB7F4770D_en.pdf#search=2007%2D003>. See also Market Integrity Notice 2007-017, supra note 214 at 12–13.
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In addition, IIROC proposed to give itself the specific power to cancel a “failed trade” in proposed
amendments to Rule 10.9. IIROC again tied this proposed power to market integrity and the
objective of ensuring that all trades executed on a marketplace are bona fide and settle in the
ordinary course.240 While IIROC expressed the view that a failed trade “may be indicative of improper
behaviour if not cured within a reasonable period of time”, it also noted that this provision was
“aimed at the less than 2% of failed trades that are not resolved within 15 days after the expected
‘settlement date’”.241 Even then, a failed trade would not be cancelled so long as IIROC was satisfied
that there was a valid reason for continuing the default.
3.2.4.2

Industry Comments to the 2007 Proposed Amendments

IIROC solicited comments on the 2007 Proposed Amendments and sought specific comments on
the repeal of Rule 3.1 and whether UMIR should adopt provisions comparable to those in the US
governing short sales, such as mandatory locate requirements, documentation requirements for
short and long sales, the maintenance of fail lists and close-out requirements for securities on a fail
list.242 IIROC received comments to the 2007 Proposed Amendments from a wide range of parties,
including institutional investors, issuers and industry associations.
3.2.4.2.1

Repealing Sale Price Restrictions – Rule 3.1

While larger institutional traders, industry associations, the TSX Group and CNQ243 favoured the
repeal of share price restrictions, smaller dealers and issuers pointed to the traditional concerns that
eliminating sale price restrictions would lead to market abuses and a risk of increased volatility for
smaller, less-liquid issuers, and undermine investor confidence.244 One commenter described the tick
test as “the only hard barrier against predatory behaviour”.245 Several issuers246 commented that the
removal of sale price restrictions would threaten investors in low-volume issuers and put those issuers
themselves at risk of market manipulation. Concern was expressed that the volatility and downward
price pressure associated with minimally restrained short selling would harm shareholders by
artificially reducing their returns and negatively impact small-capitalization issuers’ ability to access
capital.247 Others248 expressed concern that eliminating the tick test while allowing naked shorting,
“piggybacking” on the SEC’s analysis, “may be disastrous to Canadian markets”249 and that allowing
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unfettered short selling by hedge funds and arbitrageurs “would promote bear raids against many
Canadians’ long-term savings”.250
IIROC dismissed these and other less critical comments and concerns about allowing unrestricted
short selling. First, it noted that the objectives of short sellers and sellers owning the securities are
the same – to maximize their proceeds of sale. Anyone – that is, regardless of whether they are
selling short or long – entering an order with the intention of effecting an artificial price engages in
manipulative behaviour prohibited under UMIR and would be detected by IIROC’s alert systems.251
Repealing the sale price restrictions would not affect UMIR’s existing “anti-manipulation” provisions
and continued short making would allow IIROC to continue to monitor the effect of short selling
activity.252 IIROC proposed to undertake an “Impact Study” to test the effects of the repeal of the
short sale restrictions and looked to other rules to preclude manipulative behaviour, “whether it is
abusive short selling or “upticking” for the purpose of establishing an artificial price”.253
There was a significant industry hesitation to endorse the new “Short Sale Ineligible Security”
designation and commenters sought greater clarity on the criteria IIROC proposed to use in
determining whether to make a security ineligible for a short sale. IIROC noted that the “Short Sale
Ineligible Security” designation should be a subjective determination based on the current “situation”
of a security and its historic trading record, rather than statistical thresholds, such as failed trades.254
The “Short Sale Ineligible Security” designation would apply where failures to settle become systemic
and a fair and orderly market for the security ceased to exist, or where there were other recognized
risks to market integrity arising out of continued short sales, and would be rarely used.255
3.2.4.2.2

Designation – Short Sale Price Exempt Marker

Most commenters supported the proposal to remove the short sale price exempt marker. 256 There
were suggestions that the “short” identifier include additional information, such as whether the short
sale was covered or naked, although there was also some concern that the increased cost of
compliance might outweigh any potential benefit.257
3.2.4.2.3

Reporting – Eliminating Short Position Reports

Most commenters agreed that the information in the CSPR is unhelpful. There were limited
comments that IIROC should work with marketplaces to provide some information regarding short
sales, or even retaining the CSPR but adding new categories for short positions.258
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3.2.4.2.4

Reporting – Extended Failed Trade Reporting

Many commenters that were large brokers or dealers took IIROC up on its position that short sales
were not responsible for failed trades, and questioned why they should then be required to report
EFTs.259 Others questioned whether UMIR was the right place to address failed trades and suggested
that IIROC instead consider whether NI 24-101 addressed IIROC’s concerns and that it obtain
information on failed trades from CDS.260
Some commenters expressed concern on IIROC’s selection of 10 trading days after the expected
settlement date as the trigger for reporting an EFT. As noted by one commenter “[i]f a report is not
required until 10 trading days to have lapsed after the settlement date, a very large proportion of
trades that failed for an improper reason could be un-reportable to the regulations service provider.
This would jeopardize the ability of the regulators to make a reasonably complete assessment of the
causes of failed trades or have sufficient data to determine which securities should be designated as
Short Sale Ineligible Securities.”261 Others, however, questioned whether there was any need to
report failed trades, since most of them occurred due to administrative errors or delays.262
3.2.4.2.5

Intervention – Cancelling or Varying Trades

Generally, comments supported restrictions on the ability of Participants and Access Persons to vary
or cancel a failed trade without notice to IIROC or a market regulator. In contrast, commenters voiced
strong opposition to IIROC cancelling failed trades on its own initiative. IIROC noted that this
cancellation power would only be used as a last resort and only where there was no reasonable
prospect that the failure would be rectified in accordance with the requirements of the marketplace
or clearing agency.263
3.2.4.3

2008 Amendments – What Changed?

Some of the 2007 Proposed Amendments were approved in October 2008264 (the “2008
Amendments”) in the midst of the 2007-2008 financial crisis. However, the amendments were
considerably narrower in scope than initially proposed. Only the definition for Short Sale Ineligible
Securities came into effect immediately. The repeal of Rule 3.1 and the elimination of Short Position
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Reports (and the CSPR) were deferred and the implementation of EFT reporting obligations were
delayed until 2011.265
3.2.4.3.1

Repealing Rule 3.1 – Deferred

IIROC deferred the repeal of Rule 3.1 due to existing market conditions “and the fact that the
regulatory framework governing short sales was under active review in the United States and in
other foreign jurisdictions”.266
In the month prior (September 2008), the OSC intervened in the Canadian capital markets, first on
September 19, 2008 (“Original Temporary Order”), and then again on September 22, 2008
(“Restated Temporary Order”), to prohibit the short sale of certain financial issuers listed on the
TSX and interlisted with US exchanges (“Financial Sector Issuers”).267 The Original Temporary
Order was justified as a precautionary measure to “prevent regulatory arbitrage with respect to short
selling in Ontario of the Financial Sector Issuers as a result of initiatives by the [SEC] and to promote
fair and orderly markets in Ontario for trading in securities of the Financial Sector Issuers”.268 The
Restated Temporary Order was ended on October 3, 2008. IIROC noted that it would continue to
monitor developments in the Canadian market and new initiatives taken by foreign regulators with
respect to short sales and failed trades to determine what further action should be taken.269
3.2.4.3.2

Short Sale Ineligible Security

The definition of Short Sale Ineligible Security was approved and came into effect on October 14,
2008. Responding to the comments made, IIROC amended Part 4 of Policy 1.1 to allow it to
designate a security short sale ineligible if:


based on reports of failed trades submitted to IIROC in accordance with Rule 7.10 or
other information known to IIROC, a particular security or class of securities has an
unusual number or pattern of failed trades by more than one Participant or Access
Person;



the number or pattern of failed trades is related to short selling; and



the designation would be in the interests of maintaining a fair and orderly market.270

IIROC explained that the designation, which applies to a particular security or class of securities,
would be used if there were “systemic failures to settle trades”.271 IIROC rejected the use of a statistical
threshold because, in its view, it “must determine that short selling is exacerbating the situation”
before making a designation.272 For example, IIROC’s view was that there was far greater risk to
market integrity if a series of dealers experienced prolonged failed trades for a relatively small number
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of shares of a security that is illiquid than from the failure of a single block trade in a highly liquid
security, where the failure might possibly be due to administrative problems or custodian delay.273
However, IIROC concluded that it would not need to make the designation in “real time”, because
the circumstances that would lead to the need to designate a security would build over time, and
no one factor would lead to the designation being used. Nevertheless, it would need to be made
in a timely manner.274 IIROC further explained that it would only designate a security as short sale
ineligible with concurrence from the applicable securities regulator. In addition, IIROC indicated that
if it detected “unusual circumstances” and a “problem” was developing, it would provide an IIROC
Notice to market participants that should ensure their ability to borrow or obtain securities for the
settlement of any sale in respect of a particular security.275 Certain exceptions were also provided in
UMIR to the prohibition on short selling a Short Sale Ineligible Security.276
3.2.4.3.3

Designation – Short Sale Marking

As a result of IIROC’s decision to defer removing the sale price restrictions in Rule 3.1, no changes
were made to the use of the short sale price exempt designation.
3.2.4.3.4

Reporting – Short Position Reporting

Despite the high level of consensus among commenters that the information provided by the CSPR
was unhelpful, IIROC withdrew its proposed amendments to eliminate the obligation of Participants
and Access Persons to file twice monthly Short Position Reports. It explained that IIROC would pursue
the introduction of trade summaries in the most cost-effective and efficient basis, whether from
marketplaces acting cooperatively, with IIROC using regulatory information it receives on all trades,
or potentially, through a third party information processor, if approved for all regulated
marketplaces. IIROC indicated that it would not repeal Rule 10.10, however, until it “is satisfied that
adequate information on short sales executed on a marketplace has become generally available”
and that there would be a transition period of at least six months to a year where both the CSPR
and these summaries would be available.277
3.2.4.3.5

Extended Failed Trade Reporting – Delayed

IIROC added Rule 7.10 requiring Access Persons and Participants to report EFTs, regardless of
whether the order was for a short sale or any other sale at the account level.
IIROC noted that most commentators were opposed to “locate” and “close-out” requirements similar
to those in the US.278 Alternative measures, such as specific exemptions for highly liquid securities,
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or for securities listed on US exchanges following the SEC’s proposed elimination of sale price
restrictions, were rejected.279
IIROC responded to comments that suggested that the requirements in NI 24-101 to match trades
within prescribed timeframes were sufficient, noting that the proposed 10 trading day after
settlement timeframe to report a failed trade under the proposed amendment exceeded the
timeframe contemplated in NI 24-101. IIROC also acknowledged that while there is no direct
correlation between short selling and failed trades, and that IIROC was not looking to create a USstyle fail list, it nevertheless viewed trade failures as an integrity matter.280 Information on trade
failures from CDS, which is on a continuous net settlement basis, only provides information on failed
trades at a systemic level. In IIROC’s view, this did not allow it to monitor risks to market integrity,
which reside with the continuing failure on the part of the original party to the trade. Trade failure
reporting would instead be measured at the account level.281
IIROC also defended its selection of the 10 trading day after the expected settlement date period,
which one commenter found to be “excessively long” on the basis that the 10-day period is designed
to minimize the administrative burden on Participants and Access Persons by giving them adequate
time to resolve the reason for the failure.282 This was again consistent with IIROC’s view that most
failed trades were the result of administrative failures and not abusive market conduct, but failed
entirely to address the concern that a window of 13 trading days for equity securities would also
allow abusive short trading to go undetected. This may be in part because IIROC’s definition of
abusive trading is in fact results-based – if a short sale settles within 10 trading days after the expected
settlement date, any abusive quality is presumably purged.
IIROC, however, also noted that the policies and procedures of “most Participants” did not bring
failed trade information to the attention of compliance, presumably the Participants’ internal
compliance283, and IIROC needed to implement a secure electronic method for a Participant or
Access Person to report failed trades. Accordingly, IIROC initially deferred the requirement for
Participants and Access Persons to report EFTs until March 1, 2009, and would issue an IIROC Notice
on or before February 1, 2009, setting out the required reports and procedures.284
IIROC ultimately deferred implementation of Rule 7.10 until June 1, 2011,285 when EFTR rules were
implemented for trades executed on a marketplace that settle through the CDS’s CNS service.286
3.2.4.3.6

Cancelling or Varying Trades

IIROC withdrew the proposed market regulator standalone power to cancel or vary failed trades on
the grounds of concerns that the failures were indicative of improper behaviour and that there was
no valid reason for the continuing failures to settle.
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IIROC deferred the implementation of the “Trade Variation or Cancellation” reporting requirement
until the phasing-in of filing requirements for EFTRs; ultimately, until 2011.287
3.2.5 IOSCO Principles – Regulation of Short Sales After the Financial Crisis
In the aftermath of the 2007-2008 financial crisis, securities regulators re-examined the regulation of
short sales, including the International Organization of Securities Commissions (“IOSCO”). IOSCO is
an international body of the world’s securities regulators that attempts to set global standards for
market participants by developing, implementing and promoting adherence to internationally
recognized standards for securities regulation.288 IOSCO is comprised of the following: (i) 129
ordinary members that are composed of national securities commissions, including the SEC, the
Australian Securities and Investments Commission (“ASIC”) and the OSC, or similar governmental
bodies with significant authority over securities markets in their respective jurisdictions; (ii) 31
associate members that are supranational governmental regulators and other international standardsetting bodies, as well as other governmental bodies with an appropriate interest in securities
regulation; and (iii) 67 affiliate members that are SROs, securities exchanges and other bodies with
an appropriate interest in securities regulation.289
In early 2009, IOSCO’s Technical Committee issued its report Regulation of Short Selling.290 The
committee consisted of representatives of the OSC and the Autorité des marchés financiers (the
“AMF”). In the report, IOSCO recommended four principles for the effective regulation of short sales
by securities regulators aimed at eliminating perceived gaps between differing regulatory
approaches to naked short selling. A brief overview of the four principles (the “IOSCO Four
Principles”) is set out below.291
(“IOSCO Principle 1”): Short selling activities should be subject to appropriate controls to
reduce or minimize the potential risks that could affect the orderly and efficient functioning
and stability of the capital markets. IOSCO recommended “that the “regulation of short selling
should as a minimum requirement impose a strict settlement (such as compulsory buy-in) of
failed trades” [emphasis in original].292 IOSCO also noted that some jurisdictions have
compulsory buy-in or close-out requirements, supported by mandatory pre-borrowing, or
locate requirements, as well as T+3 as the standard settlement cycle.
(“IOSCO Principle 2”): Short selling should be subject to a reporting regime that provides
timely information to the market or market regulators.
(“IOSCO Principle 3”): Short selling should be subject to an effective compliance and
enforcement regime. IOSCO noted that regulators should monitor and inspect settlement
failures regularly, implement a “flagging” regime and identify potential market abuses and
systemic risk.
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(“IOSCO Principle 4”): Short selling regulation should allow appropriate exceptions for
certain types of transactions for efficient market functioning and development. IOSCO
expressed concern that short selling regulation allows desirable market transactions and that
there should be clear definitions of exempted activities and the manner in which these
activities should be reported.
3.2.6 The 2012 Amendments to UMIR
IIROC revisited certain proposed amendments and put forward further amendments to UMIR for
comment in 2011293 (the “2011 Proposed Amendments”), which included the following:


repealing the sale price restrictions in UMIR Rule 3.1;



introducing pre-borrowing requirements and specific consideration of the problems
posed by “naked shorting”; and



increasing monitoring and transparency measures, with reference to the IOSCO Four
Principles, taking into account the “unique characteristics and practices of the
Canadian market”.

While IIROC included an overview of the IOSCO Four Principles in its Market Integrity Notice, it
proposed few changes in line with those proposed by IOSCO. IIROC took the view that UMIR
adequately addressed abusive short selling through prohibitions on manipulative and deceptive
activities. It saw no systemic risk posed by short selling.294
With respect to IOSCO Principle 1 and the minimum suggested requirement of imposing strict
settlement rules for failed trades, IIROC concluded that Policy 2.2 – and the reasonable expectation
of settlement requirements – provided adequate discipline for abusive short selling and did not
permit naked short selling. IIROC also noted that its studies show that Canadian short sales have a
low trade failure rate.295 Presumably, IIROC is referring here to its three-year study from May 1, 2007
to April 30, 2010 (the “Trends Study”),296 and its Failed Trade Study.297 In IIROC’s assessment, given
that most trade failures result from administrative errors, “hard” close-out provisions were not
appropriate. Similarly, in IIROC’s view, historic low trade failure rates made it unnecessary to impose
general locate or pre-borrowing requirements. Proposed amendments to allow IIROC to impose preborrow requirements where there are EFTs were seen as enhancing IIROC’s monitoring of short
sales.298
With respect to IOSCO Principle 2, suggesting that short selling should be subject to a reporting
regime that provides timely information to the market or market regulators, IIROC noted that the
IIROC Notice 11-0075, supra note 150.
See Ibid at 15. See also “Price Movement and Short Sale Activity: The Case of the TSX Venture Exchange”, IIROC (February 2011) at 9,
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CSPR did not provide meaningful information and that it proposed to produce and publicly release
semi-monthly short sale summaries based on aggregated trading data.299 In its specific responses to
ISOCO Principle 2, IIROC also noted that it believed that daily trading data for a particular security
can be distorted by the volume of trades, particularly those with limited liquidity or high volatility,
and that “short sale” and “SME” flags should not be included in publicly released data, but should
be available to IIROC in real time.300 In IIROC’s view, aggregated trading data permits it to determine
established patterns of failure among Participants, and securities and patterns with respect to EFTs.301
However, UMIR did not, and still does not, require information on derivative data to be included in
Short Position Reports, although information on listed derivatives is otherwise available. IIROC did
not anticipate any initiatives to provide more information on over-the-counter positions “in the
foreseeable future”.302
With respect to IOSCO Principle 3 and the suggestion that short selling should be subject to an
effective compliance and enforcement regime, IIROC noted that it monitors trade failure rates
generally through EFTRs and information provided by CDS.303 Effective June 1, 2011, participants
are responsible for the settlement of each trade and compliance with requirements of UMIR to report
EFTs. IIROC looked to future development by the OSC and CDS of a database of daily initial trade
failure reports using CNS, as well as an alert monitor for a combination of price movement and
changes in patterns of short selling to determine if abusive short selling is occurring.304
With respect to IOSCO Principle 4, which provided that short selling regulation should allow
appropriate exceptions for certain types of transactions for efficient market functioning and
development, IIROC noted that the 2011 Proposed Amendments would separate out trading
activities of arbitragers, market makers and certain institutional accounts pursuing “directional
neutrality” through the proposed “short marking exempt” designation.305 This would allow IIROC to
continue to monitor other short selling activities.
IIROC’s 2011 Proposed Amendments continued to refine UMIR in line with its longstanding views
that short selling posed no systemic risk, and that abusive short selling could be adequately detected
and addressed through reporting of EFTs and, if necessary, through measures directed at specific
instances of abusive and manipulative market conduct. Notably, the 2011 Proposed Amendments
do not fully endorse, let alone adopt, all of IOSCO’s recommendations. Rather, IIROC’s comments
reflect a firm view that with the adoption of the 2011 Proposed Amendments, UMIR adequately
addressed these principles, or that they were simply not applicable to or appropriate for the
Canadian market.
3.2.6.1

Proposed Amendments

3.2.6.1.1

Repeal of Rule 3.1 and the Introduction of the
SME Order Designation

Repealing the share price restrictions remained at the top of IIROC’s proposed amendments to UMIR.
IIROC noted that, aside from emergency measures in 2008, the SEC had repealed the sale price
restrictions effective July 7, 2007. IIROC also took notice of SEC Rule 201 (implemented on February
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11, 2011), which provided that the tick test did not apply to short sales unless a circuit breaker had
been triggered by a 10% decline in a particular security.306
The repeal of the sale price restrictions eliminated the need to mark orders as short sale price exempt
– for example, interlisted securities – because that designation was used to identify orders that were
not subject to the tick test. IIROC proposed to repurpose the short sale price exempt designation,
which applied to specific securities, to certain accounts that would be exempt from the general shortmarking requirements under UMIR 3.2 and 6.2; for example, for directionally neutral sales or
purchases from arbitrage accounts and automated orders from institutional customer accounts –
i.e., the SME order designation. IIROC proposed that UMIR 6.1 would now require that all short sale
orders be marked as either “short” or as an “SME” order.307 IIROC looked to the designation of SME
orders to filter out non-directional trading activities, which it referred to as “noise”, from its
surveillance and short position reports.308
3.2.6.1.2

Restrictions on Short Sales – Pre-Borrowing
Requirements

IIROC did not propose to adopt a general pre-borrow or locate requirement for short sales, viewing
such measures as unwarranted in Canadian markets in light of the historic low rates of failed
trades.309 Instead, IIROC gave itself the power to designate a security as a “Pre-Borrow Security” if
trading in a particular security had a history of EFTs. IIROC added UMIR 6.1(5), which would require
Participants and Access Persons to make arrangements to borrow designated Pre-Borrow
Securities.310
IIROC also proposed to require Participants and Access Persons trading as a principal, as well as their
customers, to borrow or arrange to borrow securities based on a history of EFTs. Rules 6.1(3) and
6.1(4) were added to require Participants or Access Persons to pre-borrow securities in the following
circumstances:


Participants, acting as agent for a client or non client with a prior EFT on any listed
security, are required to make arrangements to borrow securities necessary to settle
the resulting trade before entering into an order for a short sale for the client or nonclient, unless (a) the Participant makes reasonable inquiries and is satisfied that the
reason for the prior failed trade was solely due to administrative error (and not an
intentional or negligent act), or (b) IIROC consents to the sale [UMIR 6.1(3)].311



Participants acting as principal and Access Persons who have a prior EFT for a
particular security cannot enter into an order for the short sale of that security, unless
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it makes arrangements to borrow the securities necessary to settle the resulting trade
before it enters the order, unless IIROC consents to the sale [UMIR 6.1(4)].312
Participants and Access Persons would be required to have policies and procedures in place to do
the following:


adequately regulate entering short sales orders where a security is designated as a
“Pre-Borrow Security”;



borrow or arrange to borrow securities designated as “Pre-Borrow Securities”, or
listed securities for orders executed for clients or non-clients with prior EFTs, or a
particular security by the Participant or Access Person acting as principal if either has
had an EFT in respect of that particular security; and



ensure that orders are properly identified as “short” or “SME”.313

Despite the existence of pre-borrow requirements in other jurisdictions, as well as IOSCO’s
recommendation that locate or pre-borrowing requirements be adopted to support the settlement
of short trades, IIROC concluded that historic failed trade rates did not warrant imposing general
pre-borrow or locate requirements. Instead, IIROC took the position that the proposed and targeted
pre-borrowing requirements due to EFTs were preferable.314 In taking this position, IIROC did not
explain why historic low failed trade rates would guarantee low failed trade rates in the future.
IIROC’s pre-borrow requirement is a tool that may be used to address specific instances of trade
failures or abusive market conduct after trade failure has already occurred for a significant period of
time, rather than a preventative measure against failed trades.
IIROC referred to Policy 2.2 and the 2005 requirement that Participants have a reasonable
expectation of settling any trade as sufficient to address problems posed by naked shorting. A
reasonable expectation of settlement applies to all trades – long and short – but this expectation may
be substantially different depending on whether the order is one to buy or sell. A purchaser entering
into an order to buy securities only needs to have sufficient funds to close. What is required for a
short seller to reasonably expect to settle the trade can be more complicated if the trade is not already
covered. Whether a Participant or Access Person has a reasonable expectation of settling the trade
may change from the time an order for a short sale is placed and settlement. Moreover, one
Participant may have a reasonable expectation to settle a short sale while another may not, even
though they are entering into a short sale for securities in the same issuer. In effect, IIROC is
acknowledging that it will allow naked short selling subject to one restriction, as confirmed in 2004
– a vendor may not make a sale knowing that the securities cannot be borrowed and then not take
“reasonable steps” at that time to attempt to borrow the securities to make delivery on closing.
IIROC does not interpret Policy 2.2 to require a Participant or Access Person entering into a short sale
to have a positive affirmation that it can borrow or otherwise obtain the securities necessary to settle
the trade prior to entering into the order.315 This means that a Participant or Access Person could
enter into what is technically a naked short sale – in the sense that the order is not covered at the
time it is made – without violating Policy 2.2. However, in IIROC’s view, a Participant or Access Person
would no longer have a reasonable expectation of settling a short sale (contrary to Policy 2.2) as
soon as the Participant or Access Person knew that it would be difficult to obtain the particular
Ibid (proposed amendment to Rule 6.1(4)).
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314
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securities needed to settle a short sale. In such cases, a Participant or Access Person who could not
borrow or locate the particular securities, and thereby end up with a failed trade thereafter, would
be prevented from entering short sales for the same security on a client’s behalf or on its own
account. However, other Participants or Access Persons who can borrow that security – or at the
least, do not yet know that they may not be able to borrow the securities – can continue to enter
into short sales for securities in the same issuer.316
3.2.6.1.3

Restrictions on Short Sales – Circuit Breakers
and Ongoing Enhancement of Transparency

At the time of the 2011 Proposed Amendments, IIROC had separately sought comments on the use
of a single stock circuit breaker (“SSCB”) to address short-term unexplained price volatility.317 As a
result, the 2011 Proposed Amendments do not address SSCBs or market-wide circuit breakers
(“MWCBs”) as part of the amendments relating to short sales. However, despite its outstanding
requests for comments on the advisability and use of SSCBs, IIROC appeared to have rejected the
underlying premise for a SSCB in respect of short sales on the grounds that it reinforced a
preconception that a rapid price drop was the result of abusive short selling.318 While IIROC
concluded that there was no need for a similar circuit breaker in Canada, it sought comments on
what regulatory arbitrage opportunities might be created and limited for interlisted securities where
a circuit breaker was triggered in a US marketplace.319
IIROC noted that while the CSPR “has a number of problems and limitations”, it did not propose to
reintroduce the proposed elimination of Rule 10.10 because “the CSPR is a ‘known’ report that is
comparable to short position reports in other jurisdictions”.320 Instead, IIROC noted that it was
working toward introducing its own semi-monthly short sale summaries at the same time the “short
exempt” and SME order marking changes came into effect.321 In IIROC’s view, continued production
of CSPRs supported its objective of increasing public awareness of short selling trading activity in
Canada. In IIROC’s view, the availability of both CSPRs and IIROC’s own trading summaries would
give users of the CSPR an opportunity to “evaluate the information provided by trading summaries”
and would provide IIROC “with an opportunity to track the relationship between the information
provided in the CSPR and the marketplace trading summaries”.322
3.2.6.2

Industry Comments to the 2011 Proposed Amendments

3.2.6.2.1

Repeal of Rule 3.1 and Introduction of the SME
Order Designation

As was the case in 2007, there was significant, if not nearly universal, support among industry
participants for the repeal of Rule 3.1. Again, there were voices of opposition from retail investors
and small issuers.
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Commenters had mixed views on repurposing the short exempt designation for the SME order
designation. Some saw repurposing the short-exempt marker as efficient and practical.323 Others
opposed it, some on concerns relating to the technical aspects of repurposing the marker324 and
others because it could potentially lead to investor confusion.325
3.2.6.2.2

Restrictions on Short Sales – Pre-Borrowing
Requirements

There was also significant, if not nearly universal, concern among industry participants regarding
the introduction of any pre-borrow requirements. Many larger dealers saw imposing pre-borrowing
requirements at the client account level as being unworkable.326 Pre-borrowing requirements were
characterized by some commenters as “an example of regulation without clear justification”327 and
as a measure that would not effectively deter manipulative behaviors of individuals who want to
naked short.328
Several commenters saw the proposed pre-borrowing requirements as measures that evolved in the
US markets and that were inappropriate for the Canadian market.329 The Investment Industry
Association of Canada (the “IIAC”) expressed concern that the inability to borrow most venture stocks
would simply result in a prohibition on short selling in the venture market, where naked shorting
has “long been utilized in junior markets, in particular by Western-based firms.”330 It questioned why
pre-borrowing requirements were necessary at all given the Canadian regulatory framework for
settling failed trades.331 It similarly objected to the need for dealers to determine when an EFT should
trigger a pre-borrowing requirement. The IIAC was of the view that requiring EFTs at the dealer level
would not likely address the perceived harms of short sales, which it saw as being systemic in
nature.332 In contrast, however, the Canadian Securities Traders Association, Inc. (the “CSTA”)
expressed agreement in principle with implementing pre-borrowing requirements as a means of
bolstering consumer confidence in the absence of a tick test. However, the CSTA also expressed
some caution and asked IIROC to consider the costs of implementing the pre-borrowing
requirements against the benefits, taking into account both existing rules in Policy 2.2 preventing
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manipulative and deceptive trading practices around short sales and the absence of a “significant
issue with failing to deliver short sales in Canada.”333
3.2.6.2.3

Restrictions on Short Sales – Circuit Breakers
and Ongoing Enhancements of Transparency

IIROC did not seek, nor did it receive, specific comments on the use of other restrictions on short
sales, such as the introduction of circuit breakers in Canada as part of its request for comments on
the Proposed 2011 Amendments. Similarly, it did not seek or receive comments on its decision to
continue to require Participants and Access Persons to file Short Position Reports on a semi-monthly
basis.
3.2.6.3

2012 Amendments – What Changed?

IIROC adopted the 2011 Proposed Amendments in 2012 and they became effective on September
1, 2012 (the “2012 Amendments”).334
3.2.6.3.1

Repeal of Rule 3.1 and the Introduction of the
SME Order Designation

IIROC expanded the definition of SME order to include trading in “directionally neutral” accounts
where trades are automatically generated.335 The repeal of Rule 3.1 and the introduction of the SME
order designation lead primarily to administrative changes to ensure that all short sales are either
marked as “short” or as an SME order.
3.2.6.3.2

Restrictions on Short Sales – Pre-Borrowing
Requirements

In making the 2012 Amendments, IIROC agreed with comments from industry participants that
general pre-borrow requirements would be “unnecessary and burdensome”, but that the imposition
of pre-borrow requirements due to EFTs would serve as an incentive for investors and Participants
to settle trades within the 10 trading day window following settlement. Curiously, though, IIROC
also noted that “these ‘failures’ represent a very small percentage of failures, but they have an
inordinate impact on rates of cumulative trade failure”.336
IIROC noted that the amendments dealing with the definition of a “Pre-Borrow Security” “[address]
the systemic problems arising from short sales” and that the “extended failed trade threshold
addresses ‘potential abusive short selling’ which may be occurring at the account level (such as when
an account holder engaged in ‘naked’ short selling without an intention of effecting settlement on
the settlement date)”.337 Otherwise, IIROC did not anticipate the pre-borrow requirements to have
any impact on short selling absent abnormal market activity or in instances where the person
entering the order had prior EFTs.338
IIROC responded to concerns about the practicalities dealers faced in determining whether a client
or non-client should be exempt from pre-borrowing requirements. The amendments to Rule 6.1(3)
permit a Participant to enter a short sale order for a client or non-client with a prior failed trade if the
CSTA 2011 Comment Letter, supra note 323 at 2.
IIROC Notice 12-0078, supra note 62.
335
Ibid at 1.
336
Ibid at 23.
337
Ibid at 24.
338
Ibid at 25.
333
334

An Analysis of the Short Selling Landscape in Canada

48

Participant has either pre-borrowed the securities necessary to settle the trade or is satisfied, after
reasonable inquiry, that the failed trade was not the result of any intentional or negligent act.339
Participants and Access Persons were required to ensure that they have policies and procedures in
place to adequately regulate the entry of short sale orders where IIROC has designated a security as
a “Pre-Borrow Security”, or the Participant or Access person has previously executed an EFT.340
3.2.6.3.3

Restrictions on Short Sales – Circuit Breakers
and the Ongoing Enhancement of
Transparency

As noted above, IIROC had published separate guidance on SSCBs and it did not propose to
introduce SSCBs or MWCBs as part of the 2011 Proposed Amendments.341 When IIROC introduced
SSCBs on an “initial implementation phase” on February 2, 2013,342 a month before the 2012
Amendments were approved, the SSCB was described as being part of a multi-tiered strategy to
address volatility in general, and not the perceived dangers of short selling in particular.343 Rather,
as discussed in Section 3.2.6.1.3, IIROC noted that it did not support restrictions on short sales when
a circuit breaker is triggered because “sharp price declines are rarely associated with short selling
activities”. IIROC noted that in more than 80% of the cases of interlisted securities subject to a short
sale circuit breaker in the US, the decline was attributable to the release of negative material news
or sector-specific events, and that short sales leading up to the circuit breaker being tripped were
not significantly different than trading activity after the circuit breaker expired.344
However, other transparency enhancing measures recommended by IOSCO were not embraced.
While the CSPR continued to be seen as a less-than-useful tool for regulatory purposes, IIROC rejected
any additional account-level requirements for short position reporting. While other jurisdictions, such
as the EU, introduced account level-thresholds and reporting obligations for short positions in an
issuer,345 IIROC rejected individual holding triggers, noting that in 2009, the average short position
in a TSXV-listed security was 0.01%. Instead, IIROC’s view was that holder-level reporting “is really
only relevant if the shorting activity is of a nature or extent that it is impacting market prices. If such
an impact is observed, account level information can be requested [by IIROC] from the Participant.”346
Transparency, however, did not extend to providing public information about failed trades. Rather,
the 2012 Amendments gave IIROC enhanced tools to monitor failed trade rates, such as reports
based on information provided by CDS through its CNS system, which IIROC saw as bolstering
investor confidence by enhancing transparency to IIROC – and not investors – of short selling
activities and failed trades.347
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3.2.7 After the 2012 Amendments
3.2.7.1

IIROC/CSA Joint Notice of Disclosure and Transparency

On the same day that IIROC approved the 2012 Amendments,348 IIROC and the CSA (the “Working
Group”) issued a joint notice (the “Joint Notice”) requesting comments on disclosure and
transparency measures on short sales and failed trades in Canada.349
The Working Group noted that while it sought comments on introducing transparency to failed
trades, it was examining issues of trade settlement more broadly and would wait until IIROC had
more experience with Participants’ EFTR compliance, with EFTRs having become effective on June
1, 2011. The Working Group sought specific comments on whether additional measures were
warranted to (a) enhance regulatory reporting and transparency for short sales and (b) introduce
some transparency of failed trades. The Working Group explained:
While the UMIR Amendments promote improvements in these areas, the Working
Group requests further stakeholder input on whether additional measures are
desirable or needed. The Working Group also notes that IIROC’s regulatory
jurisdiction is limited to trading by Participants and Access Persons on marketplaces
and that CSA rulemaking may be necessary if any measures require a broader scope.
The events during the financial crisis in late 2008 provoked an inquiry into whether
enhanced transparency of short selling would improve securities regulation. The
Working Group believes that, for the Canadian setting, a careful balance between
the potential benefits and costs of transparency of short selling activity must be struck,
and [it] is soliciting commenters’ views on how to best achieve such balance.350
The Working Group once again reviewed the IOSCO Four Principles. As with IIROC, the Working
Group rejected certain key IOSCO recommendations, including compulsory buy-ins or general locate
and pre-borrow requirements. The Working Group concluded that the data of failed trades in
Canada – and particularly that most failed trades are due to administrative problems with long sales
– made a compulsory buy-in requirement unnecessary and that existing buy-in procedures, as well
as IIROC’s power to require pre-borrowing in certain circumstances, were sufficient. The Working
Group concluded that the 2012 Amendments were sufficient to comply with the IOSCO Four
Principles.351 Similarly, while the Working Group noted the SEC “locate” and “close-out” measures for
failed trades,352 it did not seek comments on whether similar requirements should be imposed in
Canada.
Despite IIROC and the industry’s long and general consensus that CSPRs did not produce meaningful
data, the Working Group did not recommend that they be eliminated. The Working Group’s
explanation of the 2012 Amendments reflected IIROC’s earlier expressed view that changes made to
the short marking regime would help it filter out noise and identify directional positions – i.e., true
shorts.353

Ibid.
IIROC Notice 12-0076, supra note 308.
350
Ibid at 3.
351
Ibid at 17–19.
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Ibid at 19–20.
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Ibid at 4.
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The Working Group solicited comments on the adequacy of:
i.

IIROC-aggregated short sale trading data: Specifically, the Working Group questioned
whether: (a) short sale summaries should be made publicly available and, if so, how
often; (b) anonymized individual short sale transaction data should be made public on a
time-deferred basis; and (c) SME order designations should be made public.354

ii.

current public disclosure of short positions to IIROC and the public: The Working Group
noted that while regulators outside North America required disclosure of significant
individual short positions and that the Dodd-Frank Wall Street Reform and Consumer
Protection Act mandated the SEC to take a number of steps, including prescribing new
rules governing public disclosure of short sales by institutional investment managers
subject to section 13(f) of the Exchange Act on at least a monthly basis, the Working
Group ruled out introducing similar individual short sales or short position reporting
requirements on buy-side investors or derivative contracts. The Working Group again
sought comments on whether the existing public disclosure of short positions was
adequate – and, if not, what additional securities should be included, and whether
custodians and dealers who are not Participants should also be required to report their
short positions.355

iii.

transparency of failed trades: The Working Group stated that it did not focus specifically
on failed trades caused by short sellers, but looked for ways to reduce failed trades to
help provide “an effective control over some manipulative activities (including abusive
short selling)” and “an important means to mitigate broader systemic problems,
particularly in the clearing and settlement system that underpins the efficiency and
integrity of our capital markets”.356 The Working Group sought specific input on the type
of failed trade information that would be most useful to participants – noting that this
information could be obtained from a variety of sources, including the CSA and CDS’
CNS facilities.357

The Working Group considered six relevant comment letters358 in response to its request for
comments. After reviewing these comments, the Working Group concluded that no additional
measures beyond the 2012 Amendments were required, explaining as follows:
There was no clear consensus among the commenters that specific improvements
were needed; the majority of respondents believe that the current requirements in
[UMIR], including amendments that became effective on October 15, 2012 …, are
adequate.359

Ibid at 3–5.
IIROC Notice 12-0076, supra note 308 at 5–6.
356 Ibid at 6.
357 Ibid at 7.
358 See Rules Notice – Request for Comments – CSA/IIROC joint Notice 23-315 – Summary of Comments on CSA/IIROC Joint Notice 23312 – Request for Comments – Transparency of Short Selling and Failed Trades, IIROC Notice 13-0064 (23 February 2013) at 6, online
(pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2013/96c64758-f32b-47f2-841cb886fe309596_en.pdf#search=13%20%2D%200064> [IIROC Notice 13-0064]. IIROC received seven comment letters during the
354
355

comment period which ended on May 31, 2012 (specifically, comments received from the Investment Industry Association of Canada,
CIBC World Markets Inc., TD Asset Management Inc., CNSX Markets Inc., the Canadian Foundation for Advancement of Investor Rights
(“FAIR Canada”), the Caisse de dépôt et placement du Québec and OpsRisk Ltd). In a footnote to CSA/IIROC Joint Notice 23-312, supra
note 164, IIROC states that one comment letter (from CIBC World Markets Inc.) was received during the comment period that
commented on a different IIROC Notice and therefore was not included in the summary. IIROC also received one additional comment
letter (from Scotiabank Global Banking and Markets Inc.) outside of the comment period, on June 1, 2012. The Comment Letter
received by IIROC from the Caisse de dépôt et placement du Québec is not available on IIROC’s website.
359
Ibid at 2.
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IIROC’s characterization that the comments lacked a clear consensus was made despite the fact that
several commenters were in favour of enhanced transparency. Scotiabank Global Banking and
Markets Inc. and CNSX agreed that CSPRs did not provide timely or adequate information on short
sales. Only CNSX expressed the view that CSPRs should be eliminated. Instead, three commenters
were of the view that more information regarding short sales would be beneficial.360 While CNSX
expressed confidence that the 2012 Amendments enabled IIROC to detect abusive short selling on
a timely basis, and that there was no need to make short sale summaries publicly available, other
commenters were of the view that short sale summaries should or inevitably would be publicly
available.361 While two commenters agreed that there would be no benefit in disclosing individual
positions on an anonymous basis,362 two others were of the view that this information could be of
value to the public.363
The Working Group concluded that, “[a]fter reviewing the comments, data on short sales and failed
trades and recent international developments in the regulation of short sales”, additional measures
were not needed or desirable beyond those made in the 2012 Amendments.364 IIROC did not
address concerns raised by commenters that went beyond the questions asked, such as a specific
request for additional guidance on the use of the new SME order marker and pre-borrow securities
– and, in particular, what IIROC would consider to be evidence demonstrating that a dealer had
made reasonable efforts to ensure that a “pre-borrow” was secured in cases where pre-borrowing
was required for a security or account.365
3.2.7.2

Tweaking UMIR

Since the 2012 Amendments, IIROC’s regulatory efforts in connection with short selling have focused
primarily on the use of the SME order designation, the implementation of SSCBs and the guidance
on short position calculation and reporting.
3.2.7.2.1

Circuit Breakers

On February 2, 2012, IIROC issued guidance on the implementation of SSCBs, the circumstances in
which it will intervene and its authority to vary or cancel trades made after a circuit breaker is

See Comment Letter from Scotiabank Global Banking and Markets to the Investment Industry Regulatory Organization of Canada (1
June 2012), online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2012/719416b0-815c4a7d-b352-0f14d67f4d5a_en.pdf> [Scotia 2012 Comment Letter]. See also Comment Letter from TD Asset Management Inc. to the
Investment Industry Regulatory Organization of Canada (28 May 2012), online (pdf): Investment Industry Regulatory Organization of
Canada <www.iiroc.ca/Documents/2012/b6c324df-bdfb-4e91-969c7d9f6169a5de_en.pdf#search=TD%20Asset%20management%20Write%3E%3D2012%2F5%2F1%20AND%20Write%3C%3D2012%2
F8%2F1> [TD 2012 Comment Letter]. See also Comment Letter from FAIR Canada to the Investment Industry Regulatory Organization of
Canada (30 May 2012), online (pdf): Investment Industry Regulatory Organization of Canada
<www.iiroc.ca/Documents/2012/40258619-a65d-4c3b-b69031e182a3123e_en.pdf#search=cANADIAN%20fOUNDATION%20FOR%20aDVANCEMENT%20Write>%3D2012%2F5%2F1%20AND%
20Write<%3D2012%2F8%2F1> [FAIR Comment Letter].
360
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Regulatory Organization of Canada (31 May 2012), online (pdf): Ontario Securities Commission <www.osc.ca/documents/en/SecuritiesCategory1-Comments/com_20120531_23-312_faulknerm.pdf> [CNSX 2012 Comment Letter].
363 See TD 2012 Comment Letter, supra note 360. See also FAIR Comment Letter, supra note 360.
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In particular, the Working Group summarized changes to the rules governing short sales in the European Union (including the
introduction of disclosure of investor significant net short positions to regulators at 0.2% of the issued share capital and to the public at
0.5%, and changes introduced by the Securities and Futures Commission of Hong Kong): see IIROC Notice 13-0064, supra note 358 at
2–4, 20–21, 21–24.
365
Comment Letter from CIBC World Markets to the Investment Industry Regulatory Organization of Canada (9 May 2012) at 2, online
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triggered.366 It later issued proposed guidance and sought comments on September 26, 2012, on
MWCBs to coordinate with market-wide halts in trading in the US.367
The SSCB and MWCB were introduced as part of what IIROC described as a “multi-tiered approach
to controlling short term, unexplained price volatility”, and do not specifically address short sales.368
In IIROC’s description, the first two levels of control to deal with price volatility are at the Participant
and marketplace levels. IIROC’s use of the SSCB would represent an additional third level of control,
followed only then by a MWCB, which IIROC would use to halt trading generally on all marketplaces
when declining prices affect the market generally and would be coordinated with MWCBs in US
marketplaces.369
3.2.7.2.2

SME Designations

IIROC further amended the SME order definition in January 2016 to include ETFs with other
directionally neutral trading strategies in order to enhance its ability to effectively monitor directional
short selling.370
3.2.7.2.3

Short Position Calculation and Reporting

In 2017, IIROC issued guidance to Participants on short position calculation and reporting.371
Participants were no longer required to file Short Position Reports with exchanges, but only with
IIROC.
Participants are required to report an aggregate position for each listed or quoted security based on
the aggregate short positions in each account and to calculate short positions from each account
separately, without netting positions over accounts for the same beneficial owner using settlement
dates for each position. While previous guidance excluded odd-lots from the calculation of short
positions, IIROC, in response to comments from some Participants that removing odd-lots from Short
Position Reports took additional efforts, amended its guidance to include odd-lot short positions.372
IIROC expressed the view that reporting short positions using the settlement date positions, as
opposed to trade date positions, would provide more accurate information by excluding positions
that were not reflective of true short positions, such as those related to covering an option exercise
that would be “flattened” on settlement by the exercise of the derivative or other related option, or
positions in receive versus payment accounts where all sales appear as “short” until settlement date,
regardless of whether the sale is a short or long position.373

See Rules Notice – Guidance Note – Guidance Respecting the Implementation of Single-Stock Circuit Breakers, IIROC Notice 12-0040,
supra note 341. IIROC expanded the SSCB to a broader range of securities and the time during the trading day when the SSCB would
apply: see also Rules Notice – Guidance Note – Guidance Respecting the Expansion of Single-Stock Circuit Breakers, IIROC Notice 140170 (10 July 2014), online (pdf): Investment Industry Regulatory Organization of Canada <www.iiroc.ca/Documents/2014/088730448215-4128-9d8e-c0074ee786ac_en.pdf#search=14%2D0170> [IIROC Notice 14-0170].
367 IIROC Notice 12-0282, supra note 341. See also Rules Notice – Guidance Note – Guidance on Market-wide Circuit Breakers, IIROC
Notice 13 - 0059 (21 February 2013), online (pdf): Investment Industry Regulatory Authority of Canada
<www.iiroc.ca/Documents/2013/3a1b28bf-e586-479b-b2ea-bfcac791944b_en.pdf#search=13%20%2D%200059> [IIROC Notice 130059].
368
See IIROC Notice 12-0040, supra note 341 at 2. See also IIROC Notice 13-0059, supra note 367. IIROC had a long-standing policy to
coordinate trading halts with the United States using its powers to halt or suspend trading for regulatory purposes under UMIR rule 9.1:
see also IIROC Notice 12-0282, supra note 341 at 5–6.
369 See IIROC Notice 12-0040, supra note 341 at 2. See also IIROC Notice 13-0059, supra note 367 at 3–5, 9.
370 See Rules Notice – Notice of Approval – Amendments to the Short-marking Exempt Order Definition, IIROC Notice 16-0028 (11
February 2016), online (pdf) : Investment Industry Regulatory Association of Canada <www.iiroc.ca/Documents/2016/e2d02ba0-8e7d4ddd-b1fb-258c43fcebaa_en.pdf#search=16%20%2D%200028> [IIROC Notice 16-0026].
371
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3.2.7.2.4

Borrowing Securities From Fully-Paid Accounts

On June 17, 2019, IIROC announced that it had approved the introduction of a fully-paid securities
lending program (the “FPL Program”)374 at three dealer members by way of exemptive relief.375 The
FPL program allows dealers, with client consent, to borrow fully-paid securities held on behalf of the
dealers’ clients.376 As a result, dealers participating in the FPL Program are not limited to borrowing
securities owned by the dealers or held for clients on margin. Once a client enrolls in the FPL Program
by executing a securities loan agreement with the dealer, the relevant dealer may borrow the
securities at any time.377
Under the FPL Program, the dealers borrow from clients as a principal in one transaction, then lend
the borrowed securities to institutions, such as hedge funds, institutional dealers and other brokerdealers, in a second transaction. The dealer acts as the counterparty to each transaction. The fees
charged for the lending of the securities are shared between the dealer and the client.
We understand that additional protections are provided to retail investors under the terms of the
exemptive relief provided to dealer members that participate in the FPL program, the terms of which
have not been made public. We also understand that additional dealer members will be able to
obtain similar exemptive relief and thereby avail themselves of the FPL Program.
In its risk analysis, IIROC acknowledged that securities lenders face risk, which is why securities lenders
have historically been institutional investors. IIROC stated that,
[s]ecurities lending is an area that is currently dominated by institutions. The FPL
program will extend securities lending to retail investors who typically do not have
the same level of sophistication, trading knowledge or tools as institutional lenders.
There are certain risks associated with being a securities lender that the average retail
client may not fully understand.378
Given this risk, the FPL Program compensates retail investors by generating income for the investors,
as the borrow fees are shared between the dealers and clients.379 IIROC sees the FPL Program as
having a positive effect on settlement efficiency because dealers will have greater access to the
supply of securities to meet their delivery obligations on trades, thereby lessening the number of
failed trades. The FPL Program also has the advantage of increasing the revenue of dealers through
additional borrowing fees, which are already reported to be significant.380

IIROC’s Board of Directors provided exemptive relief, subject to certain terms and conditions, to certain requirements under its Dealer
Member Rules, including the requirements with respect to: (i) reporting loan accounts separate from trading accounts, (ii) recording
cash and securities loan transactions of retail clients in a separate account and (iii) margin: see Rules Notice – Guidance Notice – Dealer
Member Rules – Fully paid Securities Lending, IIROC Notice 19-0109 (17 June 2019), online (pdf): Investment Industry Regulatory
Organization of Canada <www.iiroc.ca/Documents/2019/c60682f1-0b5d-49ee-863f3d005f4ac010_en.pdf#search=19%20%2D%200109>.
374
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The FPL Program is restricted to equity securities that are listed on an exchange and held by clients in non-registered accounts.
Securities that are traded on a Canadian exchange must have: (i) a 6-month average volume-weighted average price of $2.00 or more,
(ii) a 6-month average daily trading volume of 100,000 shares or more, or (iii) a 6-month free float market capitalization of $200 million
or more: see ibid at 8.
377
A loan may be terminated by either the dealer or the client at any time: see ibid at 8.
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4.

COMPARATIVE ANALYSIS: US, EU AND AUSTRALIAN
REGULATIONS ON SHORT SELLING
4.1

Overview

Jurisdictions across the world have taken different approaches to regulating short selling. Following
the global financial crisis in 2007–2008, short selling came under immense scrutiny. Securities and
financial regulators in a number of jurisdictions, including the US, the United Kingdom, Australia,
Belgium, France, Germany, Switzerland and several Asian countries, restricted short selling in certain
securities using temporary emergency measures and, for the most part, reviewed their regulatory
regimes governing short sales.381 We have considered the current regimes in the US, the EU and
Australia, and have reviewed certain policy considerations underpinning the relevant rules and
guidelines to better understand the comparative strengths and effectiveness of the Canadian regime.
4.2

United States
4.2.1 Background to Regulation

Section 10(a)(1) of the Exchange Act gives the SEC the power to regulate short sales.382 As of January
3, 2005, this function has been largely performed through Regulation SHO,383 the adoption of
which arose from the SEC’s determination that the prior existing rules on short selling were
insufficient.384
In 1938, the SEC adopted a tick test under Rule 10a-1 of the Exchange Act.385 In the late 1970s, the
SEC deferred to the rules imposed by national exchanges to control what it referred to as “naked
short selling” and elected not to proceed with its own rules at the time. 386 In fact, even though in
2003 the SEC began to consider replacing the uptick rule,387 prior to 2005, there was hardly any
The bans in the US and UK lapsed less than one year after their introduction. In July 2008, the SEC issued an emergency order
restricting “naked short selling” in 19 financial stocks and upon expiry in August, the SEC issued a ban on September 17, 2008, with a
ban on “naked short selling” in all US stocks, and one day later (after an announcement by the FSA in the UK on September 18, 2008,
which stated that the FSA would “require daily disclosure of all net short positions in excess of 0.25% of the ordinary share capital of the
relevant companies held at market close on the previous working day”, a provision that was to remain in force until January 16, 2009),
placed an emergency ban on all short sales in approximately 800 financial stocks (except short sales by market makers and those that
arise “as a result of automatic exercise or assignment of an equity option held prior to effectiveness of this Order due to expiration of the
option”): see Katherine McGavin, “Short Selling in a Financial Crisis: The Regulation of Short Sales in the United Kingdom and the United
States” (2010) 30:1 Nw J Intl L & Bus 201 at 202, 238. See also Financial Services Authority, Press Release, FSA/PN/102/2008, “FSA
Statement on Short Positions in Financial Stocks” (18 September 2008), online (archived):
<webarchive.nationalarchives.gov.uk/20081112125658/http://www.fsa.gov.uk/pages/Library/Communication/PR/2008/102.shtml>.
See also Emergency Order Pursuant to Section 12(k)(2) of the Securities Exchange Act of 1934 Taking Temporary Action to Respond to
Market Developments, SEC Release No. 58166 (15 July 2008), online (pdf): US Securities and Exchange Commission
<www.sec.gov/rules/other/2008/34-58166.pdf>. See also Emergency Order Pursuant to Section 12(k)(2) of the Securities Exchange Act
of 1934 Taking Temporary Action to Respond to Market Developments, SEC Release No. 34-58572 (17 September 2008), online (pdf):
US Securities and Exchange Commission <www.sec.gov/rules/other/2008/34-58572.pdf>. See also Emergency Order Pursuant to
Section 12(k)(2) of the Securities Exchange Act of 1934 Taking Temporary Action to Respond to Market Developments, SEC Release No.
34-58592 (18 September 2008), online (pdf): US Securities and Exchange Commission <www.sec.gov/rules/other/2008/3458592.pdf>.
382
Securities Exchange Act of 1934, 15 USC § 78j, § 10 cl (a)(1).
383 Regulation SHO was adopted by the SEC in 2004: see Short Sales, SEC Release No. 34-50103 (28 July 2004), online: US Securities
and Exchange Commission <www.sec.gov/rules/final/34-50103.htm>.
384 See Short Sales: Proposed Rule, SEC Release No. 34-48709 (28 October 2003) at II.C.1., online: US Securities and Exchange
Commission <www.sec.gov/rules/proposed/34-48709.htm> [SEC Release No. 34-48709]. The purpose of Regulation SHO was to
reflect the “numerous market developments” that had occurred since the 1930s, when short sale regulations were originally enacted:
see also Office of Investor Education and Advocacy, “Key Points About Regulation SHO”, (8 April 2015) at III, online: US Securities and
Exchange Commission <www.sec.gov/investor/pubs/regsho.htm> [SEC, “Key Points about Regulation SHO”].
385
Norman S. Poser, “Why the SEC Failed: Regulators Against Regulation” (2009) 3:2 Brooklyn J Corporate, Financial & Commercial L
289 at 300.
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new regulation in respect of short selling.388 Before Regulation SHO was adopted, “brokers were
able to delay delivery of securities almost indefinitely by passing failed trades to other brokers,
effectively turning the transaction into an undated futures contract.”389 Many of the principles that
appeared in Regulation SHO were outlined in 1976 in Proposed Rule 10b-11 that was never
enacted.390 The global financial crisis in 2007–2008 then served as a catalyst for additional
regulations with respect to the short sale of equity securities,391 and the new regulations attempted
to address the problems associated with persistent failed trades and abusive naked short selling.392
4.2.2 Differences From the Canadian Regime
In contrast to the Canadian regulations, in the US there exists:
(1)

a “locate” requirement (Rule 203(b)(1) and (2) of Regulation SHO);

(2)

a “short exempt” mark, which acts as an exception to the tick test applicable upon
the initiation of circuit breakers, rather than a designation applied to orders coming
from directionally neutral accounts;

(3)

a “close-out” requirement (Rule 204 of Regulation SHO);

(4)

a 10% price decline trigger that prevents execution of a short sale at an impermissible
price (Rule 201 of Regulation SHO), subject to certain exceptions;

(5)

daily public disclosure of aggregate short sale volume transaction information per
listed security by SROs on their websites, along with one-month delayed information
regarding individual short sale transactions; whereas in Canada, aggregate
information is published twice monthly by IIROC; and

(6)

semi-monthly publication by the SEC of fails-to-deliver of an issuer’s equity securities.
4.2.3 Designating Trades

Rule 200(g)(2) of Regulation SHO requires sell orders to be marked “long”, “short” or “short
exempt”.393 These designations are placed when orders are submitted to the exchange markets for
execution,394 providing real-time information to regulators and creating “an audit trail of short sales
that allow[s] market authorities to follow up on suspicious activity.”395 Under the rule, an order can
be marked “long” when the seller owns the security being sold and the security is in the physical
possession or control of the broker-dealer, or it is reasonably expected that the security will be in the
physical possession or control of the broker-dealer prior to the settlement date. Otherwise, the order
should be marked “short” or “short exempt”. However, the designation of “short exempt” in the US
should not be confused with or equated to the Canadian SME order designation, as in the US, a
Paul Ziegler & Terry Truitt, “Predictors of Naked Short Selling: Analyzing Delivery Failures in US Stock Markets” (2013) 7 Research in
Bus & Economics J 1 at 3, online (pdf): Academic and Business Research Institute <aabri.com/manuscripts/121208.pdf>.
389 Ibid at 3.
390
McGavin, supra note 381 at 218–219 (Proposed Rule 10b-11 would have imposed borrowing requirements on short sellers).
391 Ibid at 223.
392 See SEC Release No. 34-48709, supra note 384.
393 SEC, “Key Points about Regulation SHO”, supra note 384 at III, citing Regulation SHO, 17 CFR § 242.200(g) (last modified 2010),
online: Electronic Code of Federal Regulations <ecfr.gov/cgi-bin/textidx?SID=cd93bf179023dd4a597161aff68c2b1c&mc=true&node=se17.4.242_1200&rgn=div8> [Regulation SHO].
394
Regulation of Short Selling: Final Report, IOSCO Technical Committee Final Report (June 2009), at 3.8, online (pdf): International
Organization of Securities Commissions Technical Committee <www.iosco.org/library/pubdocs/pdf/IOSCOPD292.pdf> [IOSCO,
Regulation of Short Selling Final Report].
395
Ibid at 3.25.
388

An Analysis of the Short Selling Landscape in Canada

56

“short exempt” mark acts as an exception to the price restriction test described herein, rather than a
designation applied to orders coming from directionally neutral accounts.
Pursuant to Rule 201 of Regulation SHO, trading centers are required “to establish, maintain and
enforce written policies and procedures that are reasonably designed to prevent the execution or
display of a short sale at an impermissible price when a stock has triggered a circuit breaker.”396 A
tick test existed prior to Rule 201 coming into force, which the SEC repealed effective as of July 3,
2007.397 The repeal was done to modernize regulation and also prohibited SROs from imposing
their own tick tests.398 Unsurprisingly, much scrutiny was placed on the repeal in the global financial
crisis of 2007–2008, after which the SEC faced tremendous pressure from market participants and
the US government, and “sought comments on how best to institute” a new tick test.399
Effective since February 28, 2011,400 the alternative uptick rule provides that once a circuit breaker
has been triggered, which occurs if the price of a stock decreases by at least 10% in one day, the
uptick rule will apply to short sale orders – and not short exempt orders – in that security for the
remainder of the day and the following day, unless an exception applies. While Rule 201 was meant
to regulate abusive short selling and prevent stock price manipulation,401 observers have expressed
concern that, among other things, it assumes that rapid price declines are attributable to short selling
activity and there is no “regulatory follow-up” contemplated such that a marketplace or dealer can
determine whether the price drop was caused by “abusive” short selling.402
Pursuant to Rule 201(c) of Regulation SHO, short sale orders may be marked as “short exempt” if the
broker-dealer identifies the order as being at a price above the current national best bid at the time
of submission of the order to a trading center.403 Additionally, a broker-dealer may mark orders as
“short exempt” pursuant to Rule 201(d) of Regulation SHO, which provides limited exceptions to
Rule 201, in relation to the following: (i) a seller’s delay in delivery, where the short order is by a
person who is deemed to own the security pursuant to Rule 200 of Regulation SHO and intends to
deliver the security as soon as all restrictions on delivery have been removed; (ii) certain odd-lot
transactions; (iii) certain domestic arbitrage transactions; (iv) certain international arbitrage
transactions; (v) sales in connection with over-allotments, rights or standby underwriting
commitments; (vi) transactions executed on a volume-weighted average price basis; and (vii)
executions of a customer purchase or of a customer “long” sale on a riskless principal basis – as long
as the broker or dealer has written policies and procedures in place to ensure certain things,
including that the offsetting transaction is allocated to a riskless principal or customer account within

SEC, “Key Points about Regulation SHO”, supra note 384. An impermissible price is one “that is less than or equal to the current
national best bid.”: see Division of Market Regulation: Responses to Frequently Asked Questions Concerning Regulation SHO at II. 1.,
online: US Securities and Exchange Commission <sec.gov/divisions/marketreg/mrfaqregsho1204.htm> [Responses to Frequently Asked
Questions Concerning Regulation SHO].
397
Regulation SHO and Rule 10a-1, SEC Release No. 34-55970 (28 June 2007) at I, online (pdf): US Securities and Exchange
Commission <www.sec.gov/rules/final/2007/34-55970.pdf>.
398
Poser, supra note 388 at 300–301.
399 Ziegler & Truitt, supra note 391 at 4.
400 “The initial implementation date for this rule was November 10, 2010. However, on November 8, 2010, the SEC announced that it
extended the date to February 28, 2011, to give certain exchanges additional time to modify their market opening, reopening, and
closing procedures for individual securities covered by the rule, and in order to provide additional time to market participants for
programming and testing of systems for implementation.”: see CSA/IIROC Joint Notice 23-312, supra note 164 at 2109, fn 25.
401
McGavin supra note 381 at 234.
402
IIROC Notice 11-0075 supra note 150 at 20.
403
Short Sale Price Test Restrictions: A Small Entity Compliance Guide, SEC Guide (Modified 16 April 2010), online: US Securities and
Exchange Commission <www.sec.gov/rules/final/2010/34-61595-secg.htm> [Small Entity Compliance Guide].
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60 seconds of execution.404 Accordingly, there are no exceptions from Rule 201 for bona fide
hedging or market-making, among other activities.405
The difference between the Canadian SME order designation and the US “short exempt” mark results
in short sale orders made by market makers not being included in short sale volume or short interest
disclosure in Canada, but being included in the publicly disclosed short sale data in the US.
4.2.4 What Constitutes a Short Sale
Rule 200 of Regulation SHO incorporates Rule 3b-3 of the Exchange Act and defines a short sale as
any sale of a security that the seller does not own or any sale that is consummated by the delivery
of a security borrowed by, or for the account of, the seller.406 Rule 200 provides that “a person owns
a security if he or his agent has title to a security or he has purchased or has entered into an
unconditional contract to purchase it but has not yet received it.”407 Rule 200(c) of Regulation SHO
provides that a person shall be deemed to own securities only to the extent that he or she has a net
long position in such securities.408 Note that Section 200(f) of Regulation SHO provides that a broker
or dealer must aggregate all of its positions in a security to determine its net position.409 A “sell order
may only be marked ‘long’ if the seller is ‘deemed to own’ the security being sold and either: (i) the
security to be delivered is in the physical possession or control of the broker or dealer, or (ii) it is
reasonably expected that the security will be in the physical possession or control of the broker or
dealer no later than the settlement of the transaction.”410
4.2.5 Requirements for Conducting a Short Sale
Under Regulation SHO, a broker-dealer must, before effecting a short sale in an equity security, have
reasonable grounds to believe that the security can be borrowed and delivered on the expected
settlement date.411 This locate requirement must be met and documented prior to effecting the
sale,412 and is intended to prevent failed trades by requiring broker-dealers to “identify a source of
borrowable stock” before execution.413 There is an exception from the locate requirement for short
sales by market makers engaged in bona fide market-making,414 though market makers are not
excepted from close-out and pre-borrow requirements (discussed in Section 4.2.6). Bona fide marketmaking does not include activity that is related to speculative selling strategies or investment

See Ibid. See also Regulation SHO, supra note 393 at § 242.201(d).
Davis Polk, “The SEC’s New Short Sale Rule: Implications and Ambiguities”, (8 March 2010) at 4, online: Davis Polk
<www.davispolk.com/files/files/Publication/d03c58f9-d69e-4d99-9076-4de64d43e5b2/Preview/PublicationAttachment/2c637f2a-5c10466c-bfc3-5b1ef56eaa2c/030810_Short_Sales.pdf>.
406 SEC Interpretive Release – Commission Guidance on Rule 3b-3 and Married Put Transactions, SEC Release No. 34-48795 (17
November 2003) at n 2, online: US Securities and Exchange Commission <www.sec.gov/rules/interp/34-48795.htm> [Commission
Guidance on Rule 3b-3 and Married Put Transactions].
407
Ibid at I.
408 Responses to Frequently Asked Questions Concerning Regulation SHO, supra note 396 at II Question 2.4.
409 There is an exception if the broker or dealer qualifies for independent trading unit aggregation, in which case each independent
trading unit shall aggregate all of its positions in a security to determine its net position under Regulation 242.200(f). In order to
aggregate positions under separate trading units (and not as a firm as a whole), the following conditions must be met: (1) the broker or
dealer has a written plan of organization that identifies each aggregation unit, specifies its trading objective(s) and supports its
independent identity; (2) each aggregation unit within the firm determines, at the time of each sale, its net position for every security
that it trades; (3) all traders in an aggregation unit pursue only the trading objective(s) or strategy(s) of the aggregation unit and do not
coordinate that strategy with any other aggregation unit; and (4) individual traders are assigned to only one aggregation unit at a time:
see Regulation SHO, supra note 393 at § 242.200(f).
410
Responses to Frequently Asked Questions Concerning Regulation SHO, supra note 396 at I.
411
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purposes of the broker-dealer or that is disproportionate to the usual market-making patterns or
practices of the broker-dealer in that security.
Additionally, Rule 203(b)(2)(ii) of Regulation SHO provides an exception to the locate requirement
for any sale of a security that a person is deemed to own415 provided that the broker or dealer has
been reasonably informed that the person intends to deliver such security as soon as all restrictions
on delivery have been removed. Such circumstances could include a situation in which a convertible
security, option or warrant has been tendered for conversion or exchange, but the underlying
security is not reasonably expected to be received by the settlement date. In such a circumstance,
delivery should be made on the sale as soon as all the restrictions on delivery have been removed
and, in any event, within 35 days after the trade date.416
The Federal Reserve Board in the US prescribes margin requirements under Regulation T. All
accounts from which short sales are made must have 150% of the value of the short sale at the time
the sale is initiated, consisting of the proceeds of the short sale plus an additional margin of 50% of
the value of the short sale. Pursuant to FINRA Rule 4210, the margin that must be maintained in all
accounts of customers shall be the greater of: (i) the amount prescribed by Regulation T and (ii) (a)
for each security sold short at less than US$5.00 per share, the greater of US$2.50 per share or
100% of the current market value plus (b) for each security sold short at US$5.00 or above, the
greater of US$5.00 per share or 30% of the current market value.
4.2.6 Failed Trades, Close-outs, Buy-ins and Reporting
The SEC adopted temporary Rule 204T in October 2008 and final Rule 204 of Regulation SHO,
which became effective on July 31, 2009, to strengthen close-out requirements,417 help further the
SEC’s goals of reducing failed trades,418 as well as the problems posed by persistent failed trades,419
and address abusive naked short selling. Rule 204 of Regulation SHO requires “brokers and dealers
that are participants of a registered clearing agency to take action to close out” fail-to-deliver
positions.420 Under Rule 204(a) of Regulation SHO, in order to close out, the broker-dealer must
“purchase or borrow securities of like kind and quantity … by no later than the beginning of regular

Rule 200(b)(3) of Regulation SHO provides that a person shall be deemed to own a security if the person owns a security convertible
into or exchangeable for it and has tendered such security for conversion or exchange.
416 See Regulation SHO, supra note 393 at § 242.200(b)(3) and § 242.203(b)(2)(ii). See also Responses to Frequently Asked Questions
Concerning Regulation SHO, supra note 396 at II.4.
417 SEC, “Key Points about Regulation SHO”, supra note 384 at III. See also Amendments to Regulation SHO; Final Rule, Release No 3460388 (31 July 2009), online (pdf): US Securities and Exchange Commission <www.sec.gov/rules/final/2009/34-60388fr.pdf>.
418 According to a 2011 memo from the Office of Markets in the Division of Risk, Strategy and Financial Innovation (the “Office of
Markets”), failed trades “declined by 65.7% across all securities and 85.1% for threshold stocks [threshold securities is defined below]
since the elimination of the options market maker exception and the implementation of Rule 204T on September 18, 2008.”: see
Securities and Exchange Commission, Office of Markets, Division of Risk, Strategy and Financial Innovation, “Impact of Recent SHO Rule
Changes on Fails to Deliver,” (25 April 2011), online (pdf): US Securities and Exchange Commission
<www.sec.gov/files/failsmemo042511.pdf> at 1 [Riskfin Memo]. In fact, in reviewing fails-to-deliver following implementation of the
(then temporary) Rule in 2008, the Office of Markets found that there was a drop of 76.6% when comparing the average daily dollar
value of aggregate fails-to-deliver in all securities between January 1, 2008, and September 22, 2008 (US$7,772,000,000), against the
period from September 23, 2008, to December 31, 2010 (US$1,818,000,000): see Securities and Exchange Commission, Office of
Markets, Division of Risk, Strategy and Financial Innovation, “Impact of Recent SHO Rule Changes on Fails to Deliver,” (25 April 2011),
online (pdf): US Securities and Exchange Commission <www.sec.gov/files/failsmemo042511.pdf> at Table 1. [Riskfin Memo at Table 1].
419 Final Rule: “Naked” Short Selling Antifraud Rule, SEC Release No. 34-58744 (14 October 2008) at 4 - 5, online (pdf): US Securities and
Exchange Commission <www.sec.gov/rules/final/2008/34-58774.pdf>. Note that “according to the National Securities Clearing
Corporation (the ‘NSCC’), 99% (by dollar value) of all trades settle on time.” Cited in “Naked” Short Selling Antifraud Rule, SEC No.
Release 3235–AK06 (14 October 2008) at 4, footnote 9, online (pdf): US Securities and Exchange Commission
<www.sec.gov/rules/final/2008/34-58774.pdf>.
420
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trading hours on the settlement day following the settlement date, referred to as T+[3].”421 For bona
fide market-making activities, the requirement to close out is T+5.422
Certain failed trades are given an extended period of time to close out. Pursuant to Rule 204(a)(2)
of Regulation SHO, a seller with a fail-to-deliver position at a registered clearing agency resulting
from sales of equity securities the seller is deemed to own, and who intends to deliver the securities
as soon as all restrictions on delivery have been removed, must close out the position by no later
than the beginning of trading hours on the 35th consecutive calendar day following the trade date.
“These situations could include delivery delays related to processing a convertible security, an option,
or warrant that has been tendered for conversion or exchange, or delivery delays related to
processing to remove a restricted legend from stock that was formerly restricted, but which, pursuant
to Rule 144 under the Securities Act of 1933, may be sold without restriction” (see Section 4.2.5).423
Restrictions are imposed if a position is not closed out. Rule 204(b) of Regulation SHO provides that
if the position is not closed out pursuant to Rule 204(a) of Regulation SHO (T+3 or T+5, as applicable),
the broker or dealer and any broker or dealer for which it clears transactions may not effect further
short sales in a security without borrowing or entering into a bona fide agreement to borrow the
security until the broker or dealer purchases shares to close out the position and the purchase clears
and settles.424 In other words, a pre-borrow obligation is imposed if a position is not closed out.425
As a result of compliance with the close-out obligations pursuant to Rule 204 of Regulation SHO, a
participant’s failed trade will typically not remain for 13 consecutive settlement days.426 However, if
a failed trade remains for 13 consecutive days, Rule 203(b)(3) of Regulation SHO requires participants
of registered clearing agencies to immediately purchase securities to close out failed trades in
“threshold securities”, being securities with large and persistent failures to deliver.427 Certain securities
may remain on an SRO’s list of “threshold securities” because of legitimate reasons not related to the
intentional breach of Regulation SHO, including a broker-dealer having temporary problems
obtaining the stock it borrowed in time for delivery, difficulty in long sellers producing stock in good
deliverable form to their broker-dealer or new delivery failures from long or short sales at the same
or other broker-dealers – despite proper action to close out fails.428
The Financial Industry Regulatory Authority (“FINRA”) regulates broker-dealers in the US429 and
enforces Rule 11810, which contains procedures and requirements for a purchaser who failed to
receive stocks to force a buy-in, including notice requirements.430 This Rule does not apply in certain
See Ibid. In March 2017, the SEC reduced the settlement cycle from T+3 to T+2. Accordingly, the close-out timeframe was thereby
reduced from T+4 to T+3: see also Small Entity Compliance Guide, supra note 403.
421

422

Ibid.

Responses to Frequently Asked Questions Concerning Regulation SHO, supra note 396 at II.4.
SEC, “Key Points about Regulation SHO”, supra note 384 at III.
425 Rule 204(e) of Regulation SHO allows a broker-dealer to receive credit for purchasing securities in connection with an open short
position in lieu of being subject to the pre-borrow requirement if the purchase is bona fide, executed on, or after, the trade date but by
no later than the end of regular trading hours on the settlement date, the purchase is sufficient to cover the entire amount of the open
short position and the broker-dealer can show it has a net long position on its books and records on the settlement day for which the
broker-dealer is claiming a pre-fail credit. Rule 204(e) of Regulation SHO had limited broker-dealers to claim pre-fail credit for all activity
only on a single date; however, a no-action letter of the SEC modified this restriction by allowing firms to calculate pre-fail credit by
aggregating net purchase activity conducted across multiple days: see FINRA, CBOE, C2, SEC No Action Letter, (6 September 2013),
available at <www.sec.gov/divisions/marketreg/mr-noaction/2013/finra-cboe-c2-090613-201.pdf> as summarized in FINRA Letter of
Acceptance, Waiver and Consent No. 20130392118-01, RBC Capital Markets, LLC at 3–4.
426 SEC, “Key Points about Regulation SHO”, supra note 384 at III.
427 Ibid. Threshold securities are defined in Rule 203(c)(6) of Regulation SHO. Generally, “threshold securities” are equity securities of
issuers that fall within the scope of the Exchange Act and for five consecutive settlement days (i) there are aggregate fails-to-deliver at a
registered clearing agency of 10,000 shares or more per security, (ii) the level of fails is equal to at least one-half of 1% of the issuer’s
total shares outstanding and (iii) the security is included on a list published by an SRO.
428
SEC, “Key Points about Regulation SHO”, supra note 384 at IV.5.
429
“About FINRA”, online: FINRA <www.finra.org/about>.
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circumstances, including “where the contract is subject to the ‘buy-in’ requirements of a national
securities exchange or a registered clearing agency, in which case” their respective rules would
apply.431 Pursuant to FINRA Rule 11810, “a securities contract that has not been completed by the
seller according to its terms may be closed by the buyer not sooner than the third business day
following the date delivery was due.”432
As of September 16, 2008, the SEC provides a balance of total fails-to-deliver as of a particular
settlement date for equity securities,433 using information recorded in the National Securities Clearing
Corporation’s (the “NSCC”) Continuous Net Settlement system aggregated over all NSCC
members.434 Such information includes the issuer’s name and trading symbol, Committee on
Uniform Securities Identification Procedures number, price and aggregate net balance of shares that
failed to be delivered as of a particular settlement date (existing fails together with new fails on the
reporting day) for each date.435
The Depository Trust Company (“DTC”) has failure-to-settle charges for participants effective January
1, 2019, consisting of fee interest and a flat fee. Fee interest is charged to the participant in addition
to interest for the cost of borrowing to complete the settlement. The below chart, which is in US
dollars, provides a breakdown of the flat fee.
Value of Failed
Trade

First Occasion

Second Occasion

Third Occasion

Fourth Occasion

$0 – 100,000

$100

$200

$500

$1,000

$100,001 –
900,000

$300

$600

$1,500

$3,000

$900,001 –
1,700,000

$600

$1,200

$3,000

$6,000

$1,700,001 –
2,500,000

$900

$1,800

$4,500

$9,000

$2,500,001 – Up

$1,000

$2,000

$5,000

$10,000

The number of occasions will be determined over a moving three-month period and a participant
that exceeds four failure-to-settle occasions in a three-month period will be subject to further fees
and/or other actions at DTC’s discretion.436

431
432

Ibid at (a)(1).
Ibid at (a).

SEC, “Key Points about Regulation SHO”, supra note 384 at IV.9.
Securities and Exchange Commission, “Fails-to-Deliver Data” (last modified 30 September 2019), online: US Securities and Exchange
Commission <www.sec.gov/data/foiadocsfailsdatahtm> [SEC Fails-to-Deliver Data].
435
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436
See DTCC, “Guide to the 2019 DTC Fee Schedule” (last updated 15 August 2019), online (pdf): Depository Trust and Clearing
Corporation, <www.dtcc.com/~/media/Files/Downloads/legal/fee-guides/dtcfeeguide.pdf>.
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4.2.7 Reporting and Disclosure of Short Sale Volume and Short Positions
In the summer of 2009, the SEC announced several actions seeking to “protect against abusive short
sales and make more short sale information available to the public.”437 The SEC worked with various
SROs to make short sale volume and transaction data available through the websites of the SROs.438
As a result, several SROs now provide daily aggregate short selling volume information – the number
of shares that have been shorted on the relevant trading day – for individual securities on their
websites, along with one-month delayed information regarding individual short sale transactions in
listed equity securities.439 Short sale volume information is available from a variety of exchanges,
including the National Association of Securities Dealers Automated Quotation System (the
“NASDAQ”) and the New York Stock Exchange (the “NYSE”) for a fee. The NASDAQ publishes daily
and monthly short sale volume information for the Nasdaq Stock Market, Nasdaq BX and Nasdaq
PSX, including the transaction time, price and number of securities for each short sale transaction.
The NYSE, which operates NYSE American and NYSE Arca, makes a product available that contains
daily and monthly short sale volume files that contain transactional information, including the
symbol; the short exempt volume; the short volume; and the total volume, market, size and price.
The NYSE also prepares a separate daily volume summary product that contains certain of the
foregoing transactional information. Cboe Global Markets, Inc. (the “Cboe”), which operates four
US equities exchanges – the BZX Exchange, the BYX Exchange, the EDGA Exchange and the EDGX
Exchange – publishes transaction data for its four exchanges, including daily volume files containing
aggregate short sale volume by security.
Many investors believe that a rise in short interest positions in a particular equity security can be a
bearish indicator.440 Short position data, which represents the number of shares that have been sold
short and have not yet been closed out or covered, is made available from a variety of exchanges in
the US though certain information, including from the NASDAQ and the NYSE, can only be accessed
upon the payment of a user fee. Specifically, the NASDAQ and the NYSE publish summaries of short
interest positions in their listed securities on a semi-monthly basis, including, for example, identifying
details of the security, the total uncovered open short positions, the public float at the settlement
date and the ratio of the current short interest position over the average daily volume for the current
and previous reporting period. The Cboe provides short interest position data on its listed securities
on a daily basis, and such data includes the market center, symbol, date, time, short sale type, price,
link indicator and short size.
FINRA Rules 4560(a) and (b) require members to maintain and report short positions in all equity
securities – other than Restricted Equity Securities, as defined in Rule 6420 – as well as all gross short
positions that result from short sales as such term is defined in Regulation 200(a) of Regulation SHO
(as discussed in Section 4.2) or where the transactions that caused the short position were marked
“long” in accordance with Regulation SHO. FINRA Rule 4560(a) requires members to report such
information to FINRA as of (i) the 15th day of the month (and if the 15th is not a settlement date, then

Securities and Exchange Commission, Press Release, 2009-172, “SEC Takes Steps to Curtail Abusive Short Sales and Increase Market
Transparency” (27 July 2009), online: US Securities and Exchange Commission <www.sec.gov/news/press/2009/2009-172.htm>.
438 See Ibid. See also Securities and Exchange Commission, “Short Sale Volume and Transaction Data” (last modified 10 August 2016),
online: US Securities and Exchange Commission <www.sec.gov/answers/shortsalevolume.htm>. Pursuant to Section 13(f) of the
Securities Exchange Act of 1934 and Rule 10a-3T, between late 2008 and August, 2009, large institutional managers that had US$100
million or more in assets under management were required to report to the SEC short sales and short positions in certain securities,
other than options, using a non-public Form SH. This disclosure was not made public. Rule 10a-3T expired August 1, 2009: see also
Disclosure of Short Sales and Short Positions by Institutional Investment Managers, SEC Release No. 34-58785, online (pdf): US Securities
and Exchange Commission <www.sec.gov/rules/final/2008/34-58785.pdf>.
439
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the previous business day) and (ii) the last business day of the month on which transactions settled.441
The short interest reports must be submitted to FINRA by the second business day after the
designated settlement date mid or end of month.442 FINRA Rule 4560 was amended on November
30, 2012, to clarify that short positions resulting from short sales that have not yet reached settlement
date by the given designated settlement date for reporting purposes should not be included in the
firm’s short interest report for that reporting cycle.443 Once collected, FINRA then compiles the short
interest data and provides it for publication on the eighth business day after the reporting settlement
date.444 In addition, the November 30, 2012 amendment codified previously issued interpretation445
where, pursuant to FINRA Rule 4560(b), firms were to record and report short positions existing in
each individual firm or customer account on a gross, as opposed to a net, basis that resulted from
(1) a “short sale”, as defined in Rule 200 of Regulation SHO, or (2) where the transaction(s) that
caused the short position was marked “long” due to the firm’s or the customer’s net long position at
the time of the transaction.446
4.2.8 Enforcement Activity
In recent years, the SEC and FINRA have taken enforcement action with respect to violations of
Regulation SHO. For example, on June 1, 2015, the SEC charged two Merrill Lynch (“ML”) entities
with using inaccurate data in the course of executing short sale orders. Broker-dealers often compile
easy-to-borrow lists (“ETB Lists”), which contain what the broker-dealer has deemed to be readily
accessible securities for the purposes of compliance with the locate requirement under Regulation
SHO. Although personnel at ML would stop using the ETB List once they were informed by their
lending desk that certain stocks on the list were no longer readily available, ML’s “execution platforms
were programmed to continue processing short sale orders based on the ETB list” until the next
day’s list was prepared.447 This resulted in the execution of thousands of shares of particular securities
that were no longer readily available being sold short. Upon admitting wrongdoing and violating
Rule 203(b) of Regulation SHO, ML agreed to a nearly US$11 million settlement.448
FINRA has the ability to issue fines in formal disciplinary actions brought by its enforcement staff. For
example, in 2015, FINRA fined a unit of Interactive Brokers Group Inc. (“Interactive”) US$5.5 million
for the design of its supervisory system failing to comply with Regulation SHO and violations of
several naked short selling rules under Regulation SHO over a period of at least three years. These
violations included failing to close out more than 2,300 failed trades, and accepting and executing
short orders in those securities without first borrowing – or arranging to borrow – the security
approximately 28,000 times in violation of Rule 204 of Regulation SHO. Interactive also failed to
comply with the tick test once a circuit breaker was triggered in the execution or display of more
than 4,700 short sale orders.449 Similarly, in March 2019, FINRA imposed a US$2 million fine on
“FINRA Collection of Short Interest Data for BATS Exchange-Listed Securities,” FINRA Regulatory Notice 11-55 (15 December 2011,
online: FINRA <www.finra.org/rules-guidance/notices/11-55>.
442
Short Interest Reporting: FINRA Announces New Web-based System for the Collection of Short Interest Positions, FINRA Regulatory
Notice 16-32 (10 January 2017), at 1–2, online (pdf): FINRA <www.finra.org/sites/default/files/notice_doc_file_ref/Regulatory-Notice-1632.pdf>.
443 Short-Interest Reporting: SEC Approves Amendments to FINRA’s Short-Interest Reporting Rule, FINRA Regulatory Notice 12-38 (August
2012), online (pdf): FINRA <www.finra.org/sites/default/files/NoticeDocument/p158162.pdf> [FINRA Notice 12-38].
444
See Nasdaq Trader, “Nasdaq Short Interest Publication Schedule,” online: Nasdaq Trader
<nasdaqtrader.com/Trader.aspx?id=ShortIntPubSch>. “Pursuant to a Securities and Exchange Commission request, FINRA makes short
sale trade data publicly available” in two file types: “daily short sale volume files” and “monthly short sale transaction files”: see also
FINRA, “TRF Regulation SHO - 2019,” online: FINRA <www.finra.org/filing-reporting/trf/trf-regulation-sho-2019>.
445 FINRA Notice 12-38, supra note 443.
446 FINRA Rule 4560(b), online: FINRA <finra.complinet.com/en/display/display_main.html?rbid=2403&record_id=14597>.
447 SEC Press Release, “Merrill Lynch Admits Using Inaccurate Data for Short Sale Orders, Agrees to $11 Million Settlement” (1 June
2015), online: US Securities and Exchange Commission <www.sec.gov/news/pressrelease/2015-105.html>.
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SEC Release No. 75083, (1 June 2015), online (pdf): US Securities and Exchange Commission
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Cantor Fitzgerald & Co. for the design of its supervisory system failing to comply with Regulation
SHO, including using a predominantly manual system that was not reasonable for the firm’s business
expansion and trading activity, and for violations of Regulation SHO over a period of approximately
five years, including the failure to close out at least 4,879 failed trades, and accepting and executing
short orders without first borrowing – or arranging to borrow – securities in violation of Rule 204 of
Regulation SHO.450
In January 2018, the SEC entered an “Order Instituting Administrative and Cease-and-Desist
Proceedings Pursuant to Sections 15(b) and 21C” of the Exchange Act after it received an Offer of
Settlement by Industry and Commercial Bank of China Financial Services LLC (“ICBCFS”), deeming it
“appropriate, in the public interest and for the protection of investors, to impose sanctions” against
ICBCFS.451 ICBCFS is a broker-dealer and participant of the DTC and provides equity clearing services
to a wide range of institutional clients.452 An investigation by the SEC found ICBCFS failed to close
out certain failed trades because it improperly claimed credit against its close out obligations and, as
a result, violated Regulation SHO over 4,000 times between April 2013 and August 2016.453
Specifically, ICBCFS was accused of wrongly claiming credit for (i) positions that were not settled on
the settlement date, (ii) securities that were immediately resold and (iii) recreating the fails-to-deliver
position and double counting purchases for credit against multiple close-out obligations. As a result
of its improper credit claims, ICBCFS incurred numerous prolonged fails-to-deliver. Furthermore,
ICBCFS had institutional knowledge of the prolonged fails-to-deliver positions through the
preparation of internal reports; however, for over two years, it failed to comply.454 Without admitting
or denying these findings, ICBCFS agreed to pay a US$1.25 million civil monetary penalty to settle
the matter and consented to censure and the entry of a cease and desist order.455
Also in 2018, the SEC accepted an Offer of Settlement from Bayes Capital, LLC, a former registered
broker-dealer, and entered an “Order Instituting Administrative and Cease-and-Desist Proceedings
Pursuant to Sections 15(b) and 21C” of the Exchange Act concerning repeated violations of the
order-marking, locate and circuit breaker requirements in Regulation SHO.456 Bayes Capital, LLC had
mismarked sell orders as long when it did not own the securities being sold. The Offer of Settlement
included censure, a cease and desist order for future violations and a US$300,000 civil monetary
penalty.457
4.3

European Union
4.3.1 Background to Regulation

In the EU, the regulatory approach is composed of four levels because, in 2001, it endorsed the
proposals of the Lamfalussy Report, which, at the time, recommended a new approach to improve
News Release, “FINRA Fines Cantor Fitzgerald $2 Million for Regulation SHO Violations and Supervisory Failures”, (5 March 2019),
online: FINRA <www.finra.org/newsroom/2019/finra-fines-cantor-fitzgerald-2-million-regulation-sho-violations-and-supervisory>.
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United States of America before the SEC, In the matter of Industrial and Commercial Bank of China Financial Services LLC, SEC Release
No. 82533 (18 January 2018), File No. 3-18341, Administrative Proceeding, online (pdf): US Securities and Exchange Commission
<www.sec.gov/litigation/admin/2018/34-82533.pdf> at IV.
452
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453 Ibid.
454
“Industrial and Commercial Bank of China Financial Services LLC Agrees to Settle SEC Charges Relating to Numerous Regulation SHO
Violations That Resulted in Prolonged Fails to Deliver” (18 January 2018), File No.3 3-18341, Administrative Proceeding, online (pdf): US
Securities and Exchange Commission <www.sec.gov/litigation/admin/2018/34-82533-s.pdf>.
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LLC. Administrative Proceeding and in re Bayes Capital, LLC, Exch. Act Rel. No. 83556, 2018 SEC LEXIS 1589 (28 June 2018) at III 1,
online (pdf): US Securities and Exchange Commission <www.sec.gov/litigation/admin/2018/34-83556.pdf>.
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the regulatory process in financial services to make it more effective.458 The four institutional levels
with respect to regulation are as follows:


Level 1: the European Parliament and Council adopt the basic laws proposed by the
European Commission (the “EC”), which usually sets out framework principles;



Level 2: the EC adopts, adapts and updates technical implementing measures along with
consultative bodies composed mainly of EU countries representatives;



Level 3: committees of national supervisors are responsible for advising the EC in the
adoption of level 1 and 2 and for issuing guidelines on the implementation of the rules; and



Level 4: the EC is to have a stronger role in ensuring the enforcement of EU rules by national
governments. 459

This four-level approach was first adopted by the securities sector and then extended to other
areas. 460
Due to the turbulent market conditions and concerns during the global financial crisis in 2007–2008,
a large number of European regulators took emergency measures to restrict or temporarily ban short
selling, and the Committee of European Securities Regulators (the “CESR”), which was a Level 3
institution, launched a review of policy on short selling in order to develop pan-European
standards.461 Once this review was completed in 2009, the CESR released a report in 2010 with its
proposal for a pan-European short selling disclosure regime.462
After the financial crisis, the EU made certain reforms and “established a new European Systemic Risk
Board for monitoring macro-prudential risks and transformed the Level 3 Lamfalussy committees into
independent authorities with enhanced powers.”463 One of the three European supervisory
authorities established was the European Securities and Markets Authority (“ESMA”),464 a financial
regulatory agency that replaced the CESR on January 1, 2011.465 Its objective is to protect the public
interest by contributing to the short-, medium- and long-term stability and effectiveness of the
financial system for the EU economy, its citizens and its businesses.466
European Commission, “Regulatory process in financial services” (last visited 24 August 2019), online: European Commission
<ec.europa.eu/info/business-economy-euro/banking-and-finance/financial-reforms-and-their-progress/regulatory-process-financialservices/regulatory-process-financial-services_en> [EC, “European Regulatory Process”].
459 Ibid.
460 Ibid.
461 See Committee of European Securities Regulators, CESR Proposal for a Pan-European Short Selling Disclosure Regime (Paris:
Committee of European Securities Regulators, 8 July 2009) at paras 1–2, online (pdf): European Securities and Markets Authority
<www.esma.europa.eu/sites/default/files/library/2015/11/09_581.pdf>. See also “Committee of European Securities Regulators
Definition” (last visited 24 August 2019), online: Capital.com <capital.com/committee-of-european-securities-regulators-definition>.
462
Committee of European Securities Regulators, Model for a Pan-European Short Selling Disclosure Regime (Paris: Committee of
European Securities Regulators, March 2010) at 3, online (pdf): European Securities and Markets Authority
<www.esma.europa.eu/sites/default/files/library/2015/11/10_088.pdf> [CESR, Model for a Pan-European Short Selling Disclosure
Regime].
463 EC, “European Regulatory Process”, supra note 458.
464
Ibid.
465 It is worth noting that ESMA has much more far-reaching powers than its predecessor, the CESR, which is representative of “a major
step forward with respect to EU intervention in markets”: see Elizabeth Howell, “Short Selling Restrictions in the EU and the US: A
Comparative Analysis” (2016) 16:2 J Corporate L Studies 333 at 366; ESMA shall take a leading role in promoting transparency, simplicity
and fairness in the market for consumer financial products. ESMA also has the power to take measures where short selling and other
related activities threaten the orderly functioning and integrity of financial markets or the stability of the whole or part of the financial
system in the EU. See also EC, Regulation (EU) No 1095/2010 of the European Parliament and of the Council of 24 November 2010
458

establishing a European Supervisory Authority (European Securities and Markets Authority), amending Decision No 716/2009/EC and
repealing Commission Decision 2009/77/EC, [2010] OJ, L 331/84 at arts 9(1), 9(5).
466
Ibid at art 1(5).
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On November 1, 2012, largely as a result of the sovereign debt crisis, which was caused in part by
the global financial crisis of 2007–2008,467 and with the assistance of the CESR report, the Regulation

(EU) No 236/2012 of the European Parliament and of the Council of March 14, 2012 on short selling
and certain aspects of credit default swaps (the “EU Short Selling Regulation”) came into force.468

The EU Short Selling Regulation applies to those financial instruments that are admitted to trading
on an EU-regulated market and a multilateral trading facility in the EU, and whose principal trading
venue is in the EU.469
On December 13, 2013, the EC released a report to the European Parliament and the Council on
the evaluation of the effectiveness of the EU Short Selling Regulation (the “EC Report”), basing some
of its findings on the technical advice given by ESMA in its report on the EU Short Selling Regulation
(the “ESMA 2013 Report”).470 As stated by ESMA, the EU Short Selling Regulation seeks to achieve
the following: “increasing the transparency of short positions held by investors in certain EU
securities”, reduce settlement and other risks linked with certain types of short selling and ensure the
ability for member states to have the power to “intervene in exceptional situations to reduce
systematic risks and risks to financial stability and market confidence”.471
4.3.2 Differences from the Canadian Regime
In contrast to the Canadian rules governing short sales, the EU Short Selling Regulation:
(1)

bans short selling, unless short sales are covered in a particular manner (Article 12);

(2)

does not require flagging or reporting of short sales – except with respect to
significant net short positions – and accordingly, no short sale volume reporting is
available;

(3)

imposes mandatory buy-in procedures at four days after the expected settlement date
(T+6) and enhanced responsibilities and powers of CCPs (Article 15, which will be
repealed and replaced in September 2020);

(4)

requires that a short seller notify the relevant competent market authority (non-public
disclosure) once the net short position of such short seller reaches or falls below a
particular threshold (Article 5); and

“The European sovereign debt crisis was a period when several European countries experienced the collapse of financial institutions,
high government debt, and rapidly rising bond yield spreads in government securities” beginning with “the collapse of Iceland’s
banking system”, then Portugal, Greece and Spain in 2009. “Some of the contributing causes included the financial crisis of 2007 to
2008… the real estate market crisis, and property bubbles in several countries”, the US recession between December 2007 to 2009 and
the ensuing global recession in 2009: see Howell, supra note 465 at 334; Beverly Bird & Will Kenton, “European Sovereign Debt Crisis”
(12 May 2019), online: Investopedia <www.investopedia.com/terms/e/european-sovereign-debt-crisis.asp>.
468 Adopted November 15, 2011: see EC, Regulation (EU) No 236/2012 of the European Parliament and of the Council of 14 March
2012 on short selling and certain aspects of credit default swaps, [2012] OJ, L 86/1 at 1 and art 48 [EU Short Selling Regulation].
469 Ibid at arts 1(a), 2(l), 16.
470 The EC Report covers the points listed in Article 45 of the EU Short Selling Regulation and was “prepared in light of discussions with
the competent authorities and ESMA. On 22 October 2012 the [EC] formally mandated ESMA to carry out a quantitative analysis of the
available short selling data and a consultation of competent authorities and market participants. On the basis of this work, ESMA issued
its technical advice on the evaluation of the [EU Short Selling Regulation] on 3 June 2013”: see European Commission, Report from the
467

Commission to the European Parliament and the Council on the evaluation of the regulation (EU) No 236/2012 on short selling and
certain aspects of credit default swaps (Brussels: European Commission, 13 December 2013) at 2, online (pdf): European Commission
<ec.europa.eu/transparency/regdoc/rep/1/2013/EN/1-2013-885-EN-F1-1.Pdf> [EC, EC Report]. See also European Securities and
Markets Authority, ESMA’s technical advice on evaluation of the Regulation (EU) 236/2012 of the European Parliament and of the
Council on short selling and certain aspects of credit default swaps (Paris: European Securities and Markets Authority, 3 June 2013),
online (pdf): European Securities and Markets Authority <www.esma.europa.eu/sites/default/files/library/2015/11/2013614_final_report_on_ssr_evaluation.pdf> [ESMA, ESMA 2013 Report].
471
European Securities and Markets Authority, “Short Selling” (last visited 1 November 2019), online: European Securities and Markets
Authority <www.esma.europa.eu/regulation/trading/short-selling>.
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(5)

requires that a short seller make public disclosure once the net short position of such
short seller reaches or falls below a particular threshold (Article 6).
4.3.3 Defining a Short Sale

A short sale is defined in Article 2 of the EU Short Selling Regulation as “any sale of the share or debt
instrument which the seller does not own at the time of entering into the agreement to sell including
such a sale where at the time of entering into the agreement to sell the seller has borrowed or
agreed to borrow the share or debt instrument for delivery at settlement, not including…a transfer
of securities under a securities lending agreement”.472 In terms of ownership, in circumstances
“[w]here natural or legal persons are the beneficial owners of a share…[such share] shall be deemed
to be owned by the ultimate beneficial owner…[and] the beneficial owner shall be the investor who
assumes the economic risk of acquiring a financial instrument.”473
4.3.4 Requirements to Conduct a Short Sale
Article 12 of the EU Short Selling Regulation provides that all short sales must be covered by (i)
actually borrowing the shares or making alternative provisions resulting in a similar legal effect; (ii)
having agreements to borrow – or another absolutely enforceable claim – under contract or property
law to be transferred ownership of a corresponding number of securities so that settlement can be
effected when due; or (iii) arrangements having been made with a third party confirming the
location of the borrowed shares and the short seller having taken measures via such third party,
such that there is a reasonable expectation that settlement can be effected when due.474 The
foregoing requirements apply to all equity trades, with certain exceptions available, including one
for market-making activities.475 This is because “[m]arket making activities play a crucial role in
providing liquidity to markets within the [EU]” and “[i]mposing requirements on such activities could
severely inhibit their ability to provide liquidity and have a significant adverse impact on the efficiency
of the [EU] markets.”476
In the EU, the margin requirements are the same for long and short positions, with the relevant
exchanges determining the initial margin through risk-based portfolio analysis models.477 The
maintenance margin is the same as the initial margin.
4.3.5 Failed Trades, Close-outs, Buy-ins and Reporting
It is reported that the public may be informed of failed trade statistics for EU securities, but the
disclosure policies regarding failed trades for national competent authorities vary across member
states.478 In conducting preliminary searches, we were unable to obtain much public disclosure. We
found only the failure to settle transaction information for Italian-listed securities, published by Monte
Titoli, a pre-settlement, settlement, custody and asset-servicing entity in Italy that reported having a

472
473

EU Short Selling Regulation, supra note 468 at art 2(1)(b).
EC, Commission Delegated Regulation (EU) No 918/2012 of 5 July 2012 supplementing Regulation (EU) No 236/2012 of the European

Parliament and of the Council on short selling and certain aspects of credit default swaps with regard to definitions, the calculation of net
short positions, covered sovereign credit default swaps, notification thresholds, liquidity thresholds for suspending restrictions, significant
falls in the value of financial instruments and adverse events, [2012] OJ, L 274/1 at art 3(1).
474 EU Short Selling Regulation, supra note 468 at art 12(1).
475 EU Short Selling Regulation, supra note 468 at art 17(1).
476 Ibid at preamble 26.
477
IBKR, “Stocks Margin Overview” (last visited 1 November 2019), online: Interactive Brokers
<www.interactivebrokers.co.in/en/index.php?f=26658&hm=eu&ex=gl&rgt=1&rsk=0&pm=1&rst=101004100808080101>.
478
European Central Bank, Settlement Fails – Report on Securities Settlement Systems (SSS) Measures to Ensure Timely Settlement
(Frankfurt: European Central Bank, April 2011) at 4, online (pdf): European Central Bank
<www.ecb.europa.eu/pub/pdf/other/settlementfails042011en.pdf> [European Central Bank, Settlement Fails Report 2011].
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settlement rate of approximately 97% in 2018,479 and a breakdown of settlement outcomes on a
per-week basis from 2016 to date.480 We were unable to access information regarding failed trades
for any other member state in the EU. As such, it is very challenging to draw any meaningful
conclusions about failed trades in the EU.481
On January 13, 2011, the EC sought public comment seeking to establish an effective EU securities
settlement regime.482 In order to harmonize certain aspects of the settlement cycle and settlement
discipline, and to provide a set of common requirements for central securities depositories (“CSDs”)
operating securities settlement systems across the EU, Regulation (EU) No 909/2014 of the European

Parliament and of the Council of 23 July 2014 on improving securities settlement in the European
Union and on central securities depositories and amending Directors 98/26/EC and 2014/65/EU
and Regulation (EU) No 236/2012 (“EU Settlement Regulation”) came into force on September

17, 2014, other than with respect to the settlement discipline regime that will come into force in
September 2020.483
The EU Settlement Regulation supports the objectives of TARGET2-Securities (“T2S”),484 a project
launched by the Eurosystem that provides “a common platform on which securities and cash can
be transferred between investors across Europe.”485 Currently, 21 CSDs from 20 European countries
use T2S.486
The EU Settlement Regulation will require a CSD, for each securities settlement system it operates, to
establish a system that monitors failed settlements.487 Every CSD will also be required to provide
periodic reports to the competent authorities as to the number and details of settlement fails and
any other relevant information.488 These reports will be made public by CSDs in an aggregate and
anonymized fashion on an annual basis.489 The competent authorities are to share any relevant
information on settlement fails with ESMA.490 Therefore, commencing in September 2020, the public
will be able to access information with respect to failed trades for European equity securities.
Furthermore, CSDs, CCPs and trading venues will be required to have procedures that enable them
to suspend any participant that fails consistently and systematically to deliver stock on the intended
settlement date, along with disclosing to the public the identity of the participant after the participant
has an opportunity to submit its observations.491 Each CSD will also be required to have procedures
to provide a penalty mechanism that is to serve as an effective deterrent for participants that cause
London Stock Exchange Group, “About Us – Monte Titoli” (2019), online: London Stock Exchange Group <www.lseg.com/marketsproducts-and-services/post-trade-services/settlement-and-custody/monte-titoli-eng/about-us>.
480 London Stock Exchange Group, “Settlement Outcomes”, online: London Stock Exchange Group <www.lseg.com/markets-productsand-services/post-trade-services/monte-titoli/english/intermediaries/statistics-operational-data/settlement-outcomes>.
481 European Central Bank, Settlement Fails Report 2011, supra note 478 at 1.
482 Commission of the European Communities, Public Consultation on Central Securities Depositories (CSDs) and on the Harmonisation
of Certain Aspects of Securities Settlement in the European Union (Brussels: Commission of the European Communities, 13 January
2011) at 3–4, online (pdf): European Commission
<https://ec.europa.eu/finance/consultations/2011/csd/docs/consultation_csd_en.pdf>.
483 See EC, Regulation (EU) No 909/2014 of the European Parliament and of the Council of 23 July 2014 on improving securities
479

settlement in the European Union and on central securities depositories and amending Directors 98/26/EC and 2014/65/EU and
Regulation (EU) No 236/2012, [2014] OJ, L 257/1 at preamble 5 and art 76 [EU Settlement Regulation]. See also EC, Commission
Delegated Regulation (EU) 2018/1229 of 25 May 2018 supplementing Regulation EU No 909/2014 of the European Parliament and of
the Council with regard to regulatory technical standards on settlement discipline, [2018] OJ, L 230/1 at art 42 [EU Settlement
Supplement].
484
Pershing, “The Central Securities Depositories Regulation (CSDR)” (2 October 2019), online: Pershing
<www.pershing.com/uk/en/news/what-is-big-in-our-world/regulation/csdr>.
485 European Central Bank, “What is TARGET2-Securities (T2S)?” (last visited 1 November 2019), online: European Central Bank
<www.ecb.europa.eu/paym/target/t2s/html/index.en.html>.
486 Ibid.
487
EU Settlement Regulation, supra note 483 at art 7(1).
488
Ibid.
489
Ibid.
490
Ibid.
491
Ibid at preamble 14, art 7(9).
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settlement fails.492 The penalty mechanism must include cash penalties that are to be calculated on
a daily basis for each business day that the transaction fails after its intended settlement date until
the end of a buy-in procedure.493
Article 15 of the EU Short Selling Regulation requires CCPs providing clearing services to ensure that
there are adequate arrangements in place for the buy-in of shares.494 Buy-in procedures are
automatically triggered if a seller is not able to deliver shares for settlement in four business days after
the day on which settlement is due (T+6).495 If a buy-in is not possible, the seller is required to pay
the buyer an amount based on the value of the shares to be delivered, plus an amount for losses
incurred by the buyer as a result of the settlement failure.496 The CCP must ensure that procedures
are in place such that the short seller must make daily payments for each day that the failure
continues, and these payments shall be sufficiently high to act as a deterrent to parties failing to
settle.497 For example, as of May 27, 2019, the European Central Counterparty N.V., an equities
clearinghouse in Europe, charges a clearing participant a fixed fail fee of €19.50 per business day
per late settlement, together with a variable fee of 100bp/365 per day on the cash amount of the
settlement until the buy-in day (calculated per calendar month).498 This is to cover the out-of-pocket
costs incurred by CSDs and settlement agents, together with the internal costs of the
clearinghouse.499 These buy-in and late settlement requirements set basic standards in relation to
settlement discipline.500 Article 15 of the EU Short Selling Regulation will be repealed once the EU
Settlement Regulation takes effect with respect to settlement discipline.501 However, the timing for a
mandatory buy-in will remain at T+6, other than for illiquid securities which will have a mandatory
buy-in at T+9.502
As a Level 2 measure on settlement discipline, the Commission Delegated Regulation (EU)

2018/1229 of 25 May 2018 supplementing Regulation EU No 909/2014 of the European
Parliament and of the Council with regard to regulatory technical standards on settlement discipline

(the “2018 EU Settlement Supplement”) is to come into force in September 2020.503 To promote
transparency, it is further being required that CSDs use a single template for disclosing settlement
fails to the general public, and publish the settlement fail information on their websites.504
4.3.6 Reporting and Disclosure of Short Sale Volume and Short Positions
Though it was considered,505 there is currently no requirement to “flag” short sale orders under the
EU Short Selling Regulation. Despite this, the preamble to the EU Short Selling Regulation provides
that the EC should consider whether inclusion by investment firms of information about short sales
in transaction reports would provide useful supplementary information to enable authorities to
monitor levels of short selling.506 To date, it appears that no short sale volume information is provided
Ibid at art 7(2).
Ibid.
494 EU Short Selling Regulation, supra note 468 at art 15(1).
495
Ibid at art 15(1)(a).
496 Ibid at art 15(1)(b).
497 Ibid at art 15(2).
492
493

European Central Counterparty, “Regulation Fees and Penalties” (27 May 2019) at 3–4, online: European Central Counterparty
<euroccp.com/home/participants-centre/documentation/>.
499
Ibid at 1.
500 EU Short Selling Regulation, supra note 468 at preamble 23.
501 EU Settlement Regulation, supra note 483 at preamble 78.
502 Ibid at preamble 17, art 7(3).
503 EU Settlement Supplement, supra note 483 at art 42.
504
Ibid at preamble 15 and art 15.
505
European Commission, Proposal for a Regulation of the European Parliament and of the Council on short selling and certain aspects
of credit default swaps (Brussels: European Commission, 15 September 2010) at 7, online (pdf): European Commission
<ec.europa.eu/transparency/regdoc/rep/1/2010/EN/1-2010-482-EN-F1-1.Pdf>.
506
EU Short Selling Regulation, supra note 468 at preamble 13.
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in the EU. However, it is worth noting that a competent authority may prohibit or impose conditions
relating to a person entering into a short sale.507
The CESR considered two basic approaches to enhanced transparency when putting together a
model for short selling disclosure in Europe:
(1) flagging short sales or short sale orders, whereby a marker would be required for each
individual short sale or short sale order that a broker sends to a regulated market or
multilateral trading facility for execution, following which such information would be
aggregated and then published to the market by listed security; and
(2) requiring short sellers to report on significant short positions to the regulator and/or the
market.508
In Europe, transparency regarding significant net short positions, including public disclosure above
a certain threshold, is believed to be necessary for reasons of financial market stability and investor
protection. 509 In addition, it is believed that such transparency will enable regulators to monitor the
use of short selling in connection with abusive strategies and the implications of short selling on the
proper functioning of markets. Article 5 of the EU Short Selling Regulation requires significant net
short positions in shares to be reported to the relevant competent authorities when they are at least
equal to 0.2% of a company’s issued share capital and every 0.1% over that.510 A final notification is
required once the position has fallen below 0.2%.511 Notifications required by Article 5512 must be
made no later than 3:30 p.m. the following trading day using the time in the member state of the
relevant competent authority who must be notified.513 Article 11 of the EU Short Selling Regulation
requires competent authorities to provide information to ESMA on aggregated net short positions
on a quarterly basis.514 In 2016, the aggregated value of the net short positions in EU shares that
were reported to national competent authorities represented 1% of the total market value of EU
shares.515

The definition of “relevant competent authority” means in relation to certain financial instrument the competent authority for that
financial instrument as defined in point (7) of Article 2 of Commission Regulation (EC) No 1287/2006 and determined in accordance
with Chapter III of that Regulation. The definition of “financial instrument” means an instrument listed in Section C of Annex I to Directive
2004/39/EC: see EU Short Selling Regulation, supra note 468 at arts 2(1)(a), 2(1)(j)(v), 20(2)(a). See also EC, Directive 2004/39/EC of the
507

European Parliament and of the Council of 21 April 2004 on markets in financial instruments amending Council Directives 85/611/EEC
and 93/6/EEC and Directive 2000/12/EC of the European Parliament and of the Council and repealing Council Directive 93/22/EEC ,

[2004] OJ, L 145/1 at Section C of Annex I and art 4(17).
508 This is also reflected in the FSA discussion paper as the options for enhanced transparency included reporting and publishing of short
positions or reporting and publishing of short sales: see Financial Services Authority, “FSA puts forward options for improving
transparency in short selling”, Press Release, FSA/PN/100/2002, (21 October 2002), online (archived 3 September 2009):
<webarchive.nationalarchives.gov.uk/20090903054700/http://www.fsa.gov.uk/Pages/Library/Communication/PR/2002/100.shtml>.
See also CESR, Model for a Pan-European Short Selling Disclosure Regime, supra note 462 at paras 17–20.
509 EU Short Selling Regulation, supra note 468 at preamble 40.
510
Ibid at art 5.
511 Ibid.
512 According to the ESMA 2013 Report, between November 1, 2012, and February 28, 2013 (the “2012–2013 Period”), 12,603
notifications on 970 securities were made by short sellers in 18 member states of the EU (83% of which were domiciled in the UK or the
US) to relevant competent authorities. Broken down further, the top 10 holders were responsible for 28% of all the reported short
positions. It is worth noting that in the 2012–2013 Period, 75% of the holders that reported net positions by notifying relevant
competent authorities were short on seven different shares or fewer, reflecting that overall holdings were quite diluted, only 15 market
participants shorted 50 different shares or more and only four shorted over 100 shares: see ESMA, ESMA 2013 Report, supra note 470
at 58–59.
513 EU Short Selling Regulation, supra note 468 at art 9.
514
Ibid at art 11(1).
515
European Securities Markets Authority, Final Report Technical Advice on the evaluation of certain elements of the short selling
regulation (European Securities and Market Authority, 21 December 2017) at 114, online (pdf): European Securities Markets Authority
<www.esma.europa.eu/sites/default/files/library/technical_advice_on_the_evaluation_of_certain_aspects_of_the_ssr.pdf> [ESMA, Final
Report 2017].
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Article 6 of the EU Short Selling Regulation requires public disclosure of net short positions that are
at least equal to 0.5% of the company’s issued share capital and every 0.1% above that.516 The
timing for public disclosure made pursuant to Article 6517 is similar to the notification requirement to
competent authorities, and must be made no later than 3:30 p.m. – using the local time of the
relevant competent authority – the following trading day. The required notification includes the
identity of the person who holds the position; the size of the relevant position; the issuer in relation
to which the relevant position is held; and the date on which the relevant position was created,
changed or ceased to be held.518 This disclosure must be made in a manner that ensures fast access
to the information, and is required to be posted on a central website operated by the relevant
competent authority.519 ESMA must have a link to all such central websites on its home page as
well.520
ESMA received a formal mandate from the EC on January 19, 2017, seeking technical advice on the
evaluation of certain elements of the EU Short Selling Regulation.521 In its final report, issued on
December 21, 2017, ESMA reconfirmed its view that the notification and reporting thresholds
“provide meaningful information to both regulators for supervisory purposes and the market for
transparency purposes.”522 In confirming its view from the ESMA 2013 Report, ESMA considered
responses to a consultation that sought comment on a variety of issues, including whether or not
the thresholds regarding notification to competent authorities and public disclosure should remain
as they are.523 All 10 commentators on this particular issue supported current thresholds, though
industry associations highlighted that the reporting of incremental changes at increments of 0.1% is
not appropriate and does not result in meaningful disclosure.524
The notification requirements in the EU provide regulators with early warning signs of accumulations
of large short positions.525 In arguing for implementation of the notification threshold, the CESR
stated that the information provided by such disclosure requirements would provide regulators with
increased capacity to monitor circumstances and recognize potentially abusive behaviour, and that
without it, the identification of significant short positions would require ample resources.526 Another
516

EU Short Selling Regulation, supra note 468 at art 6.

Of the total net short positions reported to the relevant competent authorities during the 2012-2013 Period, only 26% triggered the
public disclosure requirements (because they were over the 0.5% threshold). Of the 3508 notifications made public by 224 holders,
holders domiciled in the US and UK accounted for 90% of such figure, and the ten biggest holders were responsible for 37.5%. The
public disclosures represented 1,090 short positions on 427 stocks among which 679 were new short positions directly created above
the 0.5% threshold whereas the rest crossed it at some point during the 2012-2013 Period. In collecting this data, ESMA concluded that
the reporting thresholds are set in a manner that could “generate both meaningful information for competent authorities and the
market as well as a proportionate compliance burden on investors.” As a result, ESMA did not advocate for any change to the
thresholds. In the EC Report, the EC concurred with ESMA’s conclusions that the thresholds were “well-calibrated and appropriate” and
therefore did not consider a need to change the thresholds or the methodology for calculating net short positions: see ESMA, ESMA
2013 Report, supra note 470 at paras 17, 20, 31, 32. See also EC, EC Report, supra note 470 at 2.
518 EU Short Selling Regulation, supra note 468 at arts 9(1), 9(2).
519 Ibid at art 9(4).
520 Ibid.
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ESMA, Final Report 2017, supra note 515 at 5.
522 ESMA noted that in 2017, “a reduced number of [national competent authorities] are voluntarily publishing on a regular basis,
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notifications received and without mentioning the name of the notifying entities for confidentiality reasons.” It is worth noting that ESMA
recommended in such report that national competent authorities “should be allowed to periodically publish anonymised aggregated
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jurisdiction”): see Ibid at paras 263, 243, 245.
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ESMA also sought comments on whether there was any benefit to a new requirement to publish anonymized aggregated net short
positions by issuer on a regular basis: see Ibid at paras 241, 244.
524 ESMA also requested comment on a new requirement to publish anonymized aggregated net short position data by issuer, and
though five of seven respondents supported the idea (and two respondents went further to argue that such information would be
more informative to investors than non-anonymized data on individual net short positions above 0.5%), ESMA decided not to pursue
this new requirement. One joint response from two associations disagreed with both the potential new requirement and with the
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with net short positions: see Ibid at paras 245, 250.
525
CESR, Model for a Pan-European Short Selling Disclosure Regime, supra note 462 at para 61.
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benefit that the CESR equated with requiring notification of short positions was that such disclosure
would assist in identifying unusual short selling activity and improve the ability of regulators to
determine whether intervention is required.527 In evaluating various thresholds, the CESR noted that
excessively high thresholds would rarely be triggered and the market would therefore not receive
information; however, if thresholds were set too low, the “warnings” associated therewith would be
of little practical value.528
In considering public disclosure requirements, the CESR stated that a short selling regime should aim
to achieve behavioural change and therefore have individual public disclosure as a “central plank”.529
The CESR believed this public disclosure requirement would assist in constraining aggressive largescale short selling that may involve unacceptable risks of abuse or disorderly markets,530 and that if
interpreted correctly by the market, this information could provide insight into short sellers’ price
movement expectations and could improve pricing efficiency.531 Furthermore, the CESR emphasized
its belief that “[f]acilitating ready access to information on short selling would provide informational
benefits to the market, improving insight into market dynamics and making available important
information to assist price discovery.”532 It is worth noting that in examining transparency, the UK’s
Financial Services Authority also came to the conclusion that the costs of disclosing aggregate short
interest in stocks outweigh the benefits while the cost of public disclosure of significant individual
short positions are outweighed by the benefits. 533 As such, disclosure of significant individual short
positions would be the best approach. This allows the regulator to quickly identify who holds
significant positions and follow-up with any necessary enquiries with that market participant.534
In 2013, and again in 2017, ESMA commented that market participants may tend to avoid crossing
the 0.5% threshold to avoid disclosure; however, neither report recommended any changes to the
disclosure thresholds.535 In 2017, ESMA suggested that further research would be needed on the
public disclosure threshold to increase the public understanding of the impact of the threshold.536
4.3.7 Enforcement Activity
Each member state is required to establish rules on penalties and administrative measures applicable
to infringements of the EU Short Selling Regulation, particularly Articles 5 and 6.537 ESMA maintains
a list of the range of such sanctions and administrative measures by the member states on its

Ibid at para 62.
Ibid at para 34.
529 Ibid at para 31.
530
Ibid.
531 Ibid at para 63.
532
Ibid at para 16.
527
528

Financial Services Authority, Discussion Paper 09/1: Short Selling (London: Financial Services Authority, 2009) at paras 5.25, 5.28,
5.34, online (pdf): National Archive
<webarchive.nationalarchives.gov.uk/20090224185035/http://www.fsa.gov.uk/pubs/discussion/dp09_01.pdf>.
534 Ibid.
535
See ESMA, ESMA 2013 Report, supra note 470 at 4. See also ESMA, Final Report 2017, supra note 515 at paras 247, 249, 262.
536 Though certain information “strongly suggest that investors react to public disclosure by increasing the size of their position, thereby
reinforcing herd behavior”, the hypothesis has not been specifically tested: see ESMA, Final Report 2017, supra note 515 at 126, 127.
537 EU Short Selling Regulation, supra note 468 at art 41.
533
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website.538 Examples of enforcement activity, including bans on net short positions, are described
below.
In 2019, the Danish Financial Supervisory Authority (the “Danish FSA”) in Denmark reprimanded
five dealers in separate proceedings for wrongful reporting of a net short position, failure to report
a net short position and reporting incorrect net short positions, as applicable.539
In 2018, the Federal Financial Supervisory Authority (“BaFin”), Germany’s financial markets
regulator, examined a total of 71 cases for compliance with the prohibition on uncovered short
selling (as compared to 100 in 2017), certain of which were conducted in response to complaints,
and discontinued 49 investigations (as compared to 79 in 2017), most of which related to human
error in reporting.540 BaFin pursued six cases in administrative fine proceedings (as compared to 13
in 2017).541 As of December 31, 2018, 18 cases had not yet been completed. Between the period
of July 1, 2015, to December 31, 2016, the largest total fine BaFin levied against a company with
respect to making uncovered short sales in violation of the EU Short Selling Regulation was
€60,000.542 In addition, BaFin’s Securities Supervision Directorate initiated proceedings for breaches
of the prohibition of market manipulation and uncovered short sales.543
Additionally, in 2018, the Commissione Nazionale per le Società e la Borsa, the government authority
of Italy responsible for regulating the Italian securities market, completed 172 cases (as compared to
156 in 2017), of which 162 (as compared to 151 in 2017) concluded with sanctions applied against
445 individuals, including those sanctioned for internal dealing and short selling.544 Financial
administrative penalties totaled approximately €23.1 million in 2018 (as compared to approximately
€27.8 million in 2017).
4.4

Australia
4.4.1 Background to Regulation

ASIC is created by and administers the Australian Securities and Investments Commission Act, 2001
(Cth), 2001/51 (the “ASIC Act”).545 Following the 2008 financial crisis, the Australian Government,
For example: (i) if the United Kingdom’s Financial Conduct Authority (the “FCA”) is satisfied that the EU Short Selling Regulation has
been contravened, it may impose a penalty that it considers appropriate, or the FCA may publish a statement censuring the person and
in addition, under the Financial Services and Markets Act 2000, a court may make an order restraining contravention and order a sum
be paid to the FCA; (ii) Bulgaria can impose a fine of €2,500 to €10,000 for a breach of Article 5(1) and €1,000 to €5,000 for a breach
of Article 6(1); (iii) Iceland can impose a fine of €900 to €6,947,500 for a breach Article 5(1) or 6(1), depending on the breach and
whether the person is an entity or individual; (iv) Italy can levy a fine between €25,000 to €2,500,000 for a breach of Articles 5, 6 or 9;
(v) Germany can levy a fine of up to €200,00 for a breach of Articles 5 or 6; (vi) Portugal can levy a fine between €25,000 and
€5,000,000 for a breach of Article 5, 6 or 9 (and a fine between €2,500 and €500,000 for a breach of the record-keeping requirement
in Article 9); and (vi) Denmark has the ability, through the Danish FSA, to issue a public statement regarding violations of the EU Short
Selling Regulation and offenders shall be liable to a fine for violating Articles 5, 6 and/or 9: see European Securities Markets Authority,
538

List of administrative measures and sanctions applicable in Member States to infringement of Regulation on short selling and credit
default swaps (last updated 26 June 2017), online (pdf): European Securities Markets Authority

<https://www.esma.europa.eu/sites/default/files/library/list_of_administrative_measures_and_sanctions.pdf>.
539 Financial Supervisory Authority, Reprimands (2019), online: Financial Supervisory Authority
<www.dfsa.dk/Supervision/Reprimands?searchString=&facets=()&options=(take:20)(skip:0)(sort:)>.
540
Federal Financial Supervisory Authority – Bundesanstalt für Finanzdienstleistungsaufsicht, Annual Report (Germany: Federal Financial
Supervisory Authority, 2018) at 138, online:
<www.bafin.de/SharedDocs/Downloads/EN/Jahresbericht/dl_jb_2018_en.pdf?__blob=publicationFile&v=3>.
541 Ibid.
542 Federal Financial Supervisory Authority – Bundesanstalt für Finanzdienstleistungsaufsicht, “Administrative fines: Data and facts
regarding sanctions in securities supervision” (12 April 2016), online:
<www.bafin.de/SharedDocs/Veroeffentlichungen/EN/Fachartikel/2017/fa_bj_1711_Ahndungspraxis_en.html>.
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Ibid.
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Relazione per l’anno 2018 (March 2019) at 49, online (pdf): Commissione Nazionale per le Società e la Borsa
<www.consob.it/documents/46180/46181/Rel2018.pdf/b22cbdc6-5b67-4795-b9ed-b2cfae8f4bb0>.
545
Australian Securities and Investments Commission Act, 2001 (Compilation No. 73) (Cth), 2001/51, Part 1 at Division 1(1), online:
Federal Register of Legislation <www.legislation.gov.au/Details/C 2019C00207> [ASIC Act].
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in step with other nations, passed the Corporations Amendment (Short Selling) Act 2008 (Cth),
2008/146, an amending piece of legislation to the Corporations Act 2001 (Cth), 2001/50
(“Australian Corporations Act”) and Corporations Regulations 2001. This legislation prohibited
naked short selling and clarified ASIC’s power to regulate short selling while also establishing a
framework for disclosure in connection with short sales.546 At the time, the government also sought
to make sure that the disclosure regime was in line with the IOSCO Four Principles, while recognizing
that appropriately regulated short selling is beneficial to liquidity and to the efficiency and operation
of the capital markets.547 In 2018, ASIC issued a regulatory guide – ASIC RG 196 short selling (the
“ASIC Regulatory Guide”) – to assist market participants and provide an easy-to-understand
overview of the short selling provisions.548
4.4.2 Differences From the Canadian Regime
In contrast to Canadian regulations, the Australian regulations:
(a)

impose very strict requirements to conduct a permitted short sale and general
prohibition against naked short selling, unless an exemption applies;

(b)

do not include buy-in procedures for failed trades;

(c)

require public disclosure by the market operator of aggregate short sale volume
transaction information per listed security on the trading day on which the market
operator receives the information – not twice monthly, as in Canada; and

(d)

require the short seller to report net short sale positions only upon two thresholds
being triggered – therefore, not all short positions are reported – along with
differences in timing of reporting and public disclosure of such information.
4.4.3 Defining a Short Sale

In Australia, short selling securities without a securities lending arrangement is not permitted, other
than in certain limited circumstances for which exemptions exist or ASIC gives relief.549 It is irrelevant
where the seller is located or if the securities are of a foreign issuer outside of Australia. As long as
the securities are sold on the Australian Securities Exchange (“ASX”) or another Australian-licensed
market, these rules apply.550 In order to be permitted to make a short sale, a person is required to
rely on an existing securities lending arrangement such that there is an exercisable and unconditional
right to vest securities in the purchaser at the time of sale.551

Austl, Commonwealth, The Treasury, Short Selling Disclosure Regime: Regulation Impact Statement, Part 1 at 1 online (pdf): Federal
Register of Legislation <www.legislation.gov.au/Details/F2009L04316/72708018-7927-4d2a-9c99-63c7c8d3684b> [Regulation Impact
Statement].
547
Ibid at 3.
548 ASIC Regulatory Guide 196: Short Selling (Cth), Australia Securities and Investment Commission (October 2018), online (pdf): ASIC
<download.asic.gov.au/media/4896780/rg196-published-8-october-2018.pdf > [ASIC Regulatory Guide 196].
549 Ibid at RG 196.4, 196.16, and 196.19.
550 See Ashurst Australia, “Short Selling Reporting Obligations in Australia” (2012), online (pdf): Ashurst Australia
546

<www.marketindex.com.au/sites/default/files/short-selling/Short%20selling%20reporting%20obligations%20in%20Australia%201012.pdf>.
551
See ASIC Regulatory Guide 196, supra note 548 at RG 196.2 and 196.3. See also Corporations Act 2001 (Compilation No. 95) (Cth),
2001/50, at s 1020B(2), online: Federal Register of Legislation <www.legislation.gov.au/Details/C2019C00216> [Australian
Corporations Act].
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4.4.4 Requirements to Conduct a Short Sale
In order to sell short, the seller must always have a “presently exercisable and unconditional right to
vest the products in the buyer,”552 and specifically, the power to have the absolute ability to give the
buyer title to the product.553 This can be achieved through a securities lending arrangement or any
other “firm” (legally binding) commitment to deliver the products to the borrower before the
settlement date.554 According to ASIC, the best evidence of a firm commitment is written confirmation
for delivery into settlement,555 since an agreement that only contains a best efforts commitment to
provide securities does not equate to an exercisable and unconditional right to vest.556 This tight
regulation permits short selling under very narrow circumstances. Due to the strict requirements
under which a short sale can be conducted, no initial margin is imposed by regulation. The lender
of the short sold securities sets collateral requirements based on securities lending market practice;
we understand that currently, this amount is usually 105% of the market value of the securities sold
short.
ASIC can provide exemptions from the short selling prohibitions,557 and it exercises this discretion in
circumstances where the risk of failure to settle is believed to be low and particularly when the
exemption may encourage activities that benefit the market.558 In September 2018, ASIC issued ASIC
Corporations (Short Selling) Instrument 2018/745 (the “ASIC SS Instrument”)559 providing new
forms of relief.560 Exemptions from the short selling prohibitions may include:


circumstances in which there is a prior purchase agreement;



trades by market makers;



the exercise of exchange-traded options;



deferred purchase agreements;



deferred settlement trading in specific circumstances (e.g., public offers);



client facilitation services (i.e., a broker may make a short sale in response to client’s buy
order);



government bonds;



corporate bonds if the value on issue is over AU$100 million; and



selling CHESS (defined below) Depository Interests (“CDIs”) before conversion.561

ASIC Regulatory Guide 196, supra note 548 at RG 196.22 referencing the Australian Corporations Act, supra note 551 at s 1020B(2).
See Ibid at RG 196.29. See also the Australian Corporations Act, supra note 551 at s 1020B(3).
554
See Ibid at RG 196.30–RG 196.34. For a definition of “securities lending arrangement” see the Australian Corporations Act, supra
552
553

note 551 at s 1020AA(1)(a) and (b).
555 See ASIC Regulatory Guide 196, supra note 548 at RG 196.30–RG 196.34.
556
Ibid at RG 196.40.
557 Ibid at RG 196.19, referencing the Australian Corporations Act, supra note 551 at s 1020F.
558
See Maria Nikolova, “ASIC modifies rules related to short selling”, Finance Feeds (8 October 2018), online (blog): Finance Feeds
<financefeeds.com/asic-modifies-rules-related-short selling/>.
559 See ASIC Corporations (Short Selling) Instrument 2018/745 (Cth) 2018/745, online: Federal Register of Legislation
<www.legislation.gov.au/Details/F2018L01356> [ASIC SS Instrument].
560 Nikolova, supra note 558.
561
See ASIC Regulatory Guide 196, supra note 548 at 10–13. See also ASIC SS Instrument, supra note 559 at s 5–12. Prior purchase
agreements are exempted from s 1020B(4) of the Australian Corporations Act. Selling CDIs before conversion and client facilitation
services require individual no-action positions provided on application pursuant to ASIC Regulatory Guide 108: No action letters (Cth),
December 2009, online (pdf): ASIC <www.asic.gov.au/media/5148731/rg108-updated-published-18-june-2019.pdf> [ASIC Regulatory
Guide 108].
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Parties relying on relief from the short selling prohibitions are not required to report their position,
with the exception of short sales of CDIs before conversion.562 However, several exempt parties, such
as market makers of ETFs and managed funds, must comply with separate disclosure obligations
specific to the activity itself,563 including, for example, notifying ASIC and keeping certain records.564
4.4.5 Failed Trades, Close-outs, Buy-ins and Reporting
The Australian Clearing House Electronic Subregister System (“CHESS”) is the settlement and
electronic securities depository system for equity and equity-related securities in Australia.565 Pursuant
to the settlement procedure guidelines of the ASX, it levies a fail fee on participants who enter
settlement with a shortfall of any financial product they are obligated to settle. If the financial product
in a delivering holding is insufficient when CHESS attempts to effect settlement, there is shortfall in
the amount of the difference between the aggregate obligations and the balance of the holding.
CHESS determines which transactions will fail based on the shortfalls that occur in the settlement
process. The penalty for each holding that fails to meet a net delivery obligation is calculated on an
ad valorem basis, subject to a minimum fee and a maximum cap. The fee is 0.10% of the value of
the shortfall (based on the shortfall multiplied by the valuation price from the previous day), subject
to a minimum fail fee of AU$100.00 and a maximum cap of AU$5,000.00 per settlement holding.
The fail fee is calculated on the shortfall outstanding on each settlement day and accumulated daily,
and is charged on a monthly basis.566
There are no buy-in procedures in Australia.
The Reserve Bank of Australia’s Financial Stability Standard for Securities Settlement Facilities
mandates that the ASX Settlement Corporation make relevant data on settlement activity available to
the public.567 Thus, a report is available on the ASX website that, for the relevant month, reflects the
number of settlements scheduled, the percentage that have initially failed to settle and the
percentage of settlements rescheduled to the next settlement day for each trading day.568 The report
also contains the average fail percentage rate of initial fails for the completed previous month(s) –
without a breakdown per trading day – and the average of the current month to date.569 Based on
a recent report we accessed, failures to settle occurred in approximately 0.03% of transactions on
the ASX for the period between July to September 2019.570 Note that another report that is accessible
on the ASX website contains not only the number of settlements scheduled for a particular settlement
date, but also the total scheduled settlement value in AUD and the total settled value in AUD.571

See ASIC Regulatory Guide 196, supra note 548 at RG 196.108–110, 196.127.
See for example, ASIC Regulatory Guide 196, supra note 548 at RG 196.52, RG 196.60. See generally ASIC Regulatory Guide 196,
supra note 548 at RG 196.43 – RG 196.114, referencing the ASIC SS Instrument, supra note 559 at s 5–12.
564
Ibid at RG 196.47–48.
565 See National Stock Exchange of Australia, “Settlement” (2019), online: National Stock Exchange of Australia
<www.nsx.com.au/regulation/exchange/settlement/>.
566 Australian Securities Exchange, “ASX Settlement Procedure Guidelines” (November 2018), online (pdf): Australian Securities Exchange
<asxonline.com/content/dam/asxonline/public/documents/manuals/chess-asx-settlement-procedure-guidelines/asx015327.pdf> at s
18.2.
567 See Australian Securities Exchange, “Securities Lending Disclosure” (2019), online: Australian Securities Exchange
<www.asx.com.au/services/information-services/securities-lending-disclosure.htm> [Securities Lending Disclosure]. See also Australian
Securities Exchange, “ASX Clearing and Settlement Boards” (2019), online: Australian Securities Exchange <www.asx.com.au/about/asxclearing-settlement-boards.htm> (“ASX Settlement Corporation is the intermediate holding company for ASX’s settlement licensees ASX
Settlement and Austraclear”. “ASX Settlement is currently the sole provider of settlement services for Australia’s equity markets.”).
568 Australian Securities Exchange, “Monthly & Daily Market Equity Fail Report (Volume)” (October 2019), online (pdf): Australian
Securities Exchange <www.asx.com.au/data/securities_lending_fail_rate_daily.pdf>.
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4.4.6 Reporting and Disclosure of Short Sale Volume and Short Positions
Australia requires short sellers to report (i) circumstances where they are conducting a short sale and
(ii) net short positions above two triggering thresholds.572 “The objective of the disclosure regime is
to enhance market confidence and integrity by providing greater transparency to both investors and
regulatory bodies about short selling activity on Australian financial markets,” and to, among other
things, “explain certain share price movements; provide an early signal that individual securities may
be overvalued … and deter market abuse.”573
Similar to the requirement to mark short sales in Canada, a short seller who makes a covered short
sale through a broker (an Australian Financial Services (“AFS”) licensee) must report to the AFS
licensee at the time of sale the information about the short sale being executed. 574 Also, an AFS
licensee must not make a short sale on a licensed market on behalf of a seller, unless, before making
the sale, the AFS licensee has asked the seller whether the requested sale is a short sale and has
recorded the response in writing.575 After obtaining the covered short sale information, an AFS
licensee that conducts the short sale must report such sale to the market operator by 9:00 a.m.576
on the following trading day577 – unless the broker receives information after 7:00 p.m. but before
the start of the next trading day, in which case they must report to the market operator by 9:00 a.m.
on the second trading day.578 The market operator then aggregates this information, consisting of
the number of shares that the seller will vest in the buyer under the securities lending arrangement,
a description of the securities and the name of the issuer,579 and publishes it to the market the same
day the market operator receives the information from the AFS licensee.580 As described in the ASIC
Regulatory Guide, this disclosure assists investors and companies in (i) explaining share price
movements, as the “reporting provides an indication of the proportion of trades in a particular
security that are short sales and the overall level of short selling that takes place on the market each
day”,581 and (ii) understanding “whether there has been an increase in the level of short selling
activity” in a security that has a particularly volatile share price.582 The disclosure also helps regulators
to monitor the market and investigate misconduct.583
A short position is created when the quantity of the product that a person has, when acting in a
particular capacity, is less than the quantity of the product that the person has an obligation to
deliver, when acting in the same capacity.584 The quantity a person has includes: the securities the
person holds on their own behalf; securities they hold for another person (unless that other person
has sole discretion over whether to sell); securities that another person holds on the first person’s
behalf (so long as the first person has the sole discretion over whether to sell); securities the person
has agreed to purchase where the transaction has not yet settled; and securities which the person
has lent under a securities lending arrangement.585 The quantity a person is obliged to deliver
See ASIC Regulatory Guide 196, supra note 548 at RG 196.8, 196.159, 196.166 and 196.194. See also ASIC SS Instrument, supra
note 559 at s 15.
573
Regulation Impact Statement, supra note 546 Part 2 at 3.
574 ASIC Regulatory Guide 196, supra note 548 at 27.
575
ASIC Regulatory Guide 196, supra note 548 at RG 196.130, referencing the Australian Corporations Act, supra note 551 at s
1020AE.
576 Unless otherwise stated, all times in Section 4.4 refer to Sydney, New South Wales, time.
577
ASIC Regulatory Guide 196, supra note 548 at 27.
578 Ibid at RG 196.135, RG 196.136.
579
Ibid at RG 196.128, RG 196.137, referencing the Corporations Regulations 2001
(Compilation 148) (Cth), 2001/193 at s 7.9.100(1), online: Federal Register of Legislation
<www.legislation.gov.au/Details/F2019C00595/Html/Volume_3#_Toc6404154> [Regulations 2001].
580 See ASIC Regulatory Guide 196, supra note 548 at RG 196.137, referencing the Regulations 2001, supra note 579 at s 7.9.102.
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Ibid at RG 196.140.
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Ibid at RG 196.149, referencing the Regulations 2001, supra note 579 at 7.9.99(2) and the ASIC SS Instrument, supra note 559 at s
17(1)(b).
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ASIC Regulatory Guide 196, supra note 548 at RG 196.150, referencing the Regulations 2001, supra note 579 at s 7.9.99(3).
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includes: securities the person has sold where the transaction has not yet settled; securities that the
person has borrowed where the lender has a right to recall the securities; and “any other noncontingent legal obligation to deliver.”586 Short sellers are not permitted to “net ‘long’ and ‘short’
positions that are held in different capacities.”587 For example, where a person is acting on behalf a
person under an arrangement and acting on their own behalf under a different arrangement, the
person is taken to be acting in a different capacity for each arrangement.588
Short positions above a certain threshold must be reported to ASIC.589 ASIC then aggregates and
publishes the information. In putting together the short selling disclosure regime and choosing
aggregated short position reporting, consideration was given to the fact that disaggregated
information “does not provide the market with an overall indication of the short position in each
security” (especially if triggered only upon a threshold).590 It was believed that a disclosure regime
with disaggregated reporting may have been “less effective in promoting pricing efficiency” and may
have discouraged short selling and distorted the market.591 The Australian government gave weight
to a broad range of stakeholders, including brokers, industry groups, investment fund managers,
regulatory bodies and shareholder groups in introducing aggregated short position reporting
requirements. Such groups strongly opposed disaggregated reporting for a variety of reasons,
including the perceived negative consequences if the identities of short sellers and their positions
were made public and the potential compromise of the proprietary value of trading and hedging
strategies.592 The Australian government also considered approaches in other jurisdictions and felt
that aggregated reporting in the US and Canada had merit because all short positions were required
to be reported regardless of size.593 After evaluating the costs and benefits of having thresholds for
aggregate short position reporting, the Australian government decided to institute a de minimis
threshold to exclude small retail investors from any reporting obligation. Though data would be
incomplete as a result, the overall impact on the aggregated position reported would not likely be
material.
The thresholds for reporting are triggered by a net short position greater than (a) AU$100,000 or
(b) “0.01% of the total quantity of securities or products in the relevant class of securities or
products”.594 If a person has created a short position in a security as of 7:00 p.m. – or alternatively,
at 11:59 p.m. on the trading day in the location of the person595 – on a reporting day, the position
must be reported to ASIC no later than 9:00 a.m. on the day that is three reporting days after the
date of the short position.596 If a person continues to subsequently hold a reportable position, the
short position on each subsequent day must be reported to ASIC on or before 9 a.m. each day after
ASIC Regulatory Guide 196, supra note 548 at RG 196.151, referencing the Regulations 2001, supra note 579 at s 7.9.99(4).
ASIC Regulatory Guide 196, supra note 548 at RG 196.153.
588 See Ibid at RG 196.153. See also the ASIC SS Instrument, supra note 559 at s 17(1)(e)(4B)(c) for details on short position reporting
modifying the Regulations 2001, supra note 579 at s 7.9.99(4).
589 See ASIC Regulatory Guide 196, supra note 548 at RG 196.164, referencing the ASIC SS Instrument, supra note 559 at s 15.
590
See Regulation Impact Statement, supra note 546 at 9-10.
591 Ibid.
592
Ibid at 9.
593 Ibid at 8.
594 See ASIC Regulatory Guide 196, supra note 548 at RG 196.164 and RG 196.166. Section 15 of the ASIC SS Instrument “provides
586
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relief exempting sellers from reporting a short position where the seller’s short position as at 7 p.m. on a particular day (or alternatively
the global end calendar time) is less than or equal to” both the thresholds outlined. See also the ASIC SS Instrument at s 16 for
definitional changes to “value limit” (i.e., AU$100,000) and “volume limit” (i.e. 0.01% of the “total quantity of securities or products in
the same class of securities or products”).
595 See ASIC Regulatory Guide 196, supra note 548 at RG 196.196. Pursuant to the ASIC SS Instrument, persons are permitted to
calculate their short positions as at a global end calendar time, specifically “11:59 p.m. on the trading day in the location of the person
(or another person within the same corporate group) to whom the transaction giving rise to the short position is accounted for in the
balance sheet of the person (or the other person).” This is helpful for firms operating in a variety of jurisdictions, as it allows transactions
to be calculated as at 11:59 p.m. instead of 7:00 p.m. in the location in which the relevant transaction is booked in a short seller’s
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See ASIC Regulatory Guide 196, supra note 548 at RG 196.161, referencing the Regulations 2001, supra note 579 at s 1020AB(3)
and 7.9.100(4)(a).
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the short position is first reported.597 ASIC publishes the total of short positions in a security issued by
a listed entity that were disclosed to it on the previous trading day. Accordingly, the total of net short
positions for a listed security on a given reporting day will be available on the ASIC website four
trading days after the trade day (T+4).598
4.4.7 Enforcement Activity
The Treasury Laws Amendment (Strengthening Corporate and Financial Sector Penalties) Bill 2018,
which came into force in March 2019, amended the Australian Corporations Act and the ASIC Act
to introduce a stronger penalty framework in response to recommendations from the ASIC
Enforcement Review Taskforce Report599 and with the goal of deterring misconduct and improving
community confidence in the corporate and financial sector.600
4.5

Comparison of Other Regimes to the Canadian Regime
4.5.1 Comparing the Canadian Regime to Other Regimes

Comparing the Canadian short selling regime to regimes in the US, Europe and Australia, it becomes
evident that the Canadian regulations are more lenient than regulations in such other markets. We
believe that, as a result, there are negative implications on investor protection and the level of risk in
the Canadian marketplace with respect to short selling.
4.5.2 Procedures with Respect to Short Sales
Australia, the EU and the US all acknowledge the importance of short sales to capital markets,
including their function of providing price discovery and increased liquidity, as well as being a
method of risk management.601 However, each of Australia, the EU and the US impose substantial
requirements before a short sale can be executed, effectively banning naked short selling.
In contrast, the Canadian reasonable expectation requirement, as described in Section 2.5.1, does
not impose a positive obligation to verify that the seller has the ability to settle.602 In Canada, no
securities lending arrangement is required and there is no locate requirement. As such, it is less
challenging to effect a short sale in Canada than in the US and the other jurisdictions examined.

See ASIC Regulatory Guide 196, supra note 548 at RG 196.163, referencing the Australian Corporations Act, supra note 551 at s
1020AB(3) and the Regulations 2001, supra note 579 at s 7.9.100(4)(b). See also the Regulations 2001, supra note 579 at s 7.9.100A.
598 See ASIC Regulatory Guide 196, supra note 548 at RG 196.180. See also the Regulations 2001, supra note 579 at s 7.9.102(3A).
599 Australian Government, “ASIC Enforcement Review Positions Paper 7: Strengthening Penalties for Corporate and Financial Sector
Misconduct”, (2017) at 1, online (pdf): Australian Government: The Treasury <treasury.gov.au/sites/default/files/2019-03/c2017t232150.pdf> [Positions Paper 7]. The ASIC Enforcement Review Taskforce was established to conduct a review of penalties following a
final report of the Financial Systems Inquiry that recommended providing the ASIC with “stronger regulatory tools” to allow the ASIC to
deal with misconduct in the credit and financial services industries (the government accepted the recommendations).
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1914 (Compilation No. 128) (Cth), 1914/12, online: Federal Register of Legislation <www.legislation.gov.au/Details/C2019C00295>
(section 4AA defined penalty units as $210, subject to indexation).
601
See for example, comments by the CESR that “[l]egitimate short selling plays an important role in financial markets… [i]t contributes
to efficient price discovery, increases market liquidity, facilitates hedging and other risk management activities and can possibly help
mitigate market bubbles”: see CESR, Model for a Pan-European Short Selling Disclosure Regime, supra note 462 at para 11.
602
See Market Integrity Notice 2004-017, supra note 147 at 4. See also IIROC Notice 12-0078, supra note 62 at 9–10.
597

An Analysis of the Short Selling Landscape in Canada

79

4.5.3 Failed Trades
The short sale regimes also differ in terms of the treatment of failed trades. For example, Australia
does not make available a buy-in procedure, presumably because the requirements to effect a short
sale are so stringent such that the risk of failure would be negligible. In the US, brokers and dealers
that are part of a registered clearing agency must close out by no later than T+3 and, depending
on the circumstances, there is a procedure available to purchasers under the rules of FINRA to
compel buy-ins.603 In the EU, the buy-in regime is mandatory and kicks in automatically after a failure
to deliver shares for settlement within four business days after the day on which settlement is due,
representing basic standards related to settlement discipline.604 In Canada, no buy-in procedure is
automatic, but there are processes that may allow purchasers who have not received the shares
after the expected settlement date to compel a buy-in.
4.5.4 Designating Trades, Reporting and Disclosure
IOSCO has noted that, broadly speaking, there are two models that are commonly used for short
sale reporting – (i) flagging of short sales and (ii) short positions reporting (on a gross or net basis) –
and national market authorities could adopt both models to the extent that they want to have a
comprehensive reporting regime.605 Requiring transactional reporting for short sales, similar to what
is required in Australia, can achieve the same objective as flagging. When the CSA and IIROC were
examining existing short sale regulations in Canada and soliciting feedback on certain aspects of
disclosure and transparency measures regarding short sales and failed trades, they reviewed
regulations in other jurisdictions and found that jurisdictions that require disclosure of significant
short positions with identifying details – similar to what is required in the EU – typically do not also
have flagging of short sales in the marketplace.606
Unsurprisingly, the type of flagging or reporting, including by who, that may be required, and the
method, frequency and substance of how such information is disclosed to the market, varies across
jurisdictions.
In Canada, any order on a marketplace to sell a security that is not owned by the seller either directly
or indirectly must be marked “short” at the time of entry, unless the order is an SME order.
Designating trades as “short” is also required in the US, as is designating trades as “long” or “short
exempt”.607 However, the designation of “short exempt” in the US acts as an exception to the tick
test once a circuit breaker is triggered; in other words, it only applies with respect to the price
restriction test,608 whereas in Canada, the SME order designation filters out non-directional trading
activities from surveillance and short position reports (see Section 2.1.2.2). In Australia, details of a
short sale need to be reported to the broker at the time of sale. The broker then reports such
information to the market operator, after which the market operator aggregates and publicly
discloses it on its website or another forum easily accessible by the public.609
In Canada, the US and Australia, short sale volume transaction information is made available. In the
US, sales that are marked “short exempt” are included in published data, though it is segregated
US Securities and Exchange Commission, “Amendment to Securities Transaction Settlement Cycle – A Small Entity Compliance Guide”
(21 April 2017), online: US Securities and Exchange Commission <www.sec.gov/tm/t2-sbrefa>; FINRA Rule 11810, supra note 430.
604 EU Short Selling Regulation, supra note 468 at preamble 23, art 15(1)(a).
605 IOSCO, Regulation of Short Selling Final Report, supra note 394 at paras 3.21–3.22, 3.23.3.
606 CSA/IIROC Joint Notice 23-312, supra note 164 at 2101, n 5.
607
Regulation SHO, supra note 393 at § 242.200(g).
608
Responses to Frequently Asked Questions Concerning Regulation SHO, supra note 396 at I.
608
Regulation SHO and Rule 10a-1, SEC Release No. 34-55970 (28 June 2007) at I, online (pdf): US Securities and Exchange
Commission <www.sec.gov/rules/final/2007/34-55970.pdf>.
609
ASIC Regulatory Guide 196, supra note 548 at 27, 47.
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from short data using its own column. In Canada, orders marked with the SME order designation
are excluded from such reports. Short sale volume transaction information is made available semimonthly in Canada, which is in contrast with the US and Australia, where it is made available daily.610
In the EU, flagging of short sales is not required, nor is short selling volume data publicly available
for member states. However, the EU has extensive reporting requirements for individuals with
respect to net position reporting and, upon a certain threshold being met, such disclosure is
provided on a non-anonymous basis.611
In terms of short position reporting, the onus of disclosure falls onto the short seller itself in Australia
and the EU, whereas it is an obligation of the broker in Canada and the US. The Technical Committee
of IOSCO proposed that “it would be beneficial for the reporting to be done by holders of the short
position”, as the shortcomings of having brokers responsible for reporting is that “brokers may not
have complete information about their clients’ positions, and information provided by them is only
as good and as accurate as information given to them by their clients.”612 In Australia, the
requirement to disclose net short positions is triggered upon two thresholds being met, and the
reporting is due at T+3, aggregated and published to the market the next day.613 In creating the
disclosure framework in Australia, it was noted that the approach of publishing aggregated short
positions and preserving the confidentiality of individual positions had “merit in the US and Canada
because all short positions (regardless of size) are reported”.614
In the EU, short sellers must report net short positions to the relevant competent authorities once a
certain threshold is triggered and a quarterly summary report is given to ESMA based on this
information.615 Furthermore, a short seller is required to publicly disclose net short positions upon a
higher threshold being triggered, as it was argued by the CESR in proposing a model of short selling
regulation for the EU that individual positions that remain anonymous are less effective as a
constraint on aggressive short selling.616 This public disclosure requirement is unique to the EU in all
the jurisdictions we examined. The preamble to the EU Short Selling Regulation provides that
enhanced transparency in this regard is likely to be of benefit to both the regulator and market
participants, and that the two thresholds for disclosure enable: (i) regulators to, upon receiving a
notification privately at the lower threshold, monitor and, where necessary, investigate short selling
that could create systemic risks, be abusive or create disorderly markets, and (ii) market participants
to, upon public disclosure at the higher threshold, be provided with useful information.617 Some of
the disadvantages to the EU’s approach have been noted as running “a significant risk of
discouraging short selling activity and distorting the market…because short sellers may face negative
consequences if they are subsequently targeted by the media, listed companies or other
investors…[and] the proprietary value of trading and hedging strategies” being compromised.618
None of the US, Canada or Australia require public disclosure of the identity of a particular short
seller, regardless of the size of their short position.

There may be a one-day lag in Australia depending on when the market operator receives the information.
EU Short Selling Regulation, supra note 468 at arts 6, 9.
612 IOSCO, Regulation of Short Selling Final Report, supra note 394 at paras 3.23.8–3.23.9.
613 ASIC Regulatory Guide 196, supra note 548 at paras 196.164, 196.170, 196.180.
614 It is worthy to note that in the past, the Chief Executive of the Investment and Financial Services Association in Australia “suggested
that short positions should be made known to regulators in close-to-real-time, but that positions should not be made public for at least
two weeks after the transactions”: see McGavin, supra note 381 at 235. See also Regulation Impact Statement, supra note 546 at 8.
615
EU Short Selling Regulation, supra note 468 at arts 5, 11(1).
616
CESR, Model for a Pan-European Short Selling Disclosure Regime, supra note 462 at para 18.
617
EU Short Selling Regulation, supra note 468 at preamble 7.
618
Regulation Impact Statement, supra note 546 at 9.
610
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4.6

Summary

The following chart provides a comparative overview of the relevant regulations in Canada, the US,
the EU and Australia regarding short selling:
Rule/Requirement

Canada

US

EU

Australia

Requirements to
Conduct Short Sale
(Prior to Effecting
Sale)

 Reasonable
expectation to settle
(no knowledge of
an inability to settle)

 Locate requirement

 Reasonable
expectation of
settlement
 Must be covered by:
o actual
borrowing;
o having
agreements to
borrow; or
o arrangements
with a third
party
confirming the
location of
borrowed
shares and the
short seller
having taken
measures via a
third party such
that there is a
reasonable
expectation that
the settlement
can be effected
when due

 The seller must always
have a presently
exercisable and
unconditional right to
vest the products in
the buyer, specifically
the power to have the
absolute ability to give
the buyer title to the
product

Initial Margin
Requirement

 Yes

 Yes

 Yes



Exemptions from
Short Sale
Requirement

 SME order
designation
accounts (certain
types of accounts
with non-directional
trading activity)

 Bona fide marketmaking

 Market-making
activities

 Exemptions may
include:
o prior purchase
agreement;
o trades by market
makers;
o exercise of
exchange-traded
options;
o deferred purchase
agreements;
o deferred
settlement trading
in specific
circumstances
(e.g., public
offers);
o client facilitation
services (i.e., a
broker may make a
short sale in
response to a
client’s buy order);
o government
bonds;
o corporate bonds if
the value on issue
is over AU$100
million; and
o selling CDIs before
conversion
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Rule/Requirement

Canada

US

EU

Australia

Designating Trades
(at the Time the
Order is Placed)

 Short or SME order

 Long, short or short
exempt
 Short exempt acts
only as an exception
to the price
restriction test

 None

 None, but see below
for reporting
requirements when a
short sale is being
made

Close-out/Buy-in
Procedures

 None under UMIR
 CDS participants
can force settlement
through CDS buy-in
provisions
 Exchanges may also
have optional buyin requirements

 Mandatory close-out
T+3, or T+5 for
bona fide marketmaking activities
 When a position is
not closed out, the
broker or dealer
may not effect
further short sales in
a security without
borrowing or
entering into a

 Mandatory buy-in
procedures are
automatically
triggered if the seller
is not able to deliver
shares for settlement
on T+6
 The rules are
changing in
September 2020;
however, the timing
will remain the
same for buy-ins
and a maximum of
seven business days
will be permitted for
illiquid financial
instruments

 None

 None

 None

bona fide

agreement to
borrow the security
 If the failed trade
remains for 13
consecutive days,
participants of
registered clearing
agencies must
immediately
purchase securities
to close out failed
trades in securities
with large and
persistent failures to
deliver (referred to
as “threshold
securities”’)
 The purchaser that
failed to receive
stocks can force a
buy-in, including
notice requirements
Price Restriction Test

 None

 Yes, a price decrease
of 10% or more
triggers a price
restriction to short
sale orders for the
remainder of day
and the following
day, unless
exceptions apply
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Rule/Requirement

Canada

US

EU

Australia

Consequences for
Failed Trades or
EFTs

 Pre-borrow
requirements are
automatically
imposed on:
o a client or nonclient making a
short sale if that
person has
previous EFTR
for any security,
unless the
Participant or
Access Person,
acting as agent
is satisfied after
reasonable
inquiry that the
reason for any
prior failed trade
was not the
result of an
intentional or
negligent act of
the person; and
o a Participant or
Access Person
acting as
principal for a
particular
security if that
security is one
for which there
is a prior EFTR
(absent an IIROC
exemption)
 IIROC may
designate a security
as a “Pre-Borrow
Security”
 IIROC may
designate a security
as being a “Short
Sale Ineligible
Security”
 CDS charges a fee
of $1,000 per day
per settlement
position
 IIROC publishes the
SSTSSR twice
monthly showing
the number of short
sales versus the
number of trades,
the volume of short
sales as a
percentage of the
total traded volume,
and the value of
short sale trades
and percentage of
total traded value
 IIROC publishes the
CSPR twice monthly
with aggregate data
on the gross short
position reporting
on a per-security

 Prohibited from
further short sales
without preborrowing
 DTC has failure-tosettle charges for
participants effective
January 1, 2019,
which consist of fee
interest and a flat
fee (that varies
depending on the
number of occasions
and amounts as
described herein). A
participant that
exceeds four failureto-settle occasions in
a three-month
period will be
subject to further
fees and/or other
actions at DTC’s
discretion

 If a buy-in is not
possible, the seller is
required to pay the
buyer the amount
based on the value
of the shares to be
delivered, plus the
amount for losses
incurred by the
buyer as a result of
failure
 Daily cash penalties
until the end of a
buy-in procedure
will apply to
participants by CSDs
and participants
may be suspended
for failing to
consistently and
systemically deliver
securities
commencing in
September 2020

 The CHESS, pursuant
to guidelines of the
ASX, levies a fail fee on
participants who enter
a settlement with a
shortfall of any financial
product they have an
obligation to settle. The
fee penalty is
calculated on the
shortfall outstanding
on each settlement
day, accumulated daily
and charged monthly.
The fee is calculated on
an ad valorem basis (at
0.10% of the value of
the shortfall), subject to
a minimum
(AU$100.00) and
maximum (AU$5,000)
per settlement holding

 Daily aggregate
short selling volume
for individual
securities provided
on SRO/exchange
websites, along with
one-month delayed
information

 No short volume
reported or
disclosed

 The short seller is
required to report the
short sale prior to
making it to the broker,
and the broker reports
to the market operator
 The market operator
publishes the
information the same
day or following day

 Brokers must report
gross short positions
twice a month to
FINRA (once
collected, FINRA

 Short sellers must
notify the relevant
competent authority
for significant net
short positions that
are at least equal to

 The short seller is
required to report net
short positions greater
than (a) AU$100,000
or (b) 0.01% of the
total quantity of

Reporting &
Publishing Regime
for Short Volume

Reporting &
Publishing Regime
for Short Positions
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Rule/Requirement

Reporting and
Publishing of failed
traded and EFT Data

Canada

US

EU

Australia

basis and provides
the change in
position from the
reporting date

publishes them
twice a month)
 Exchanges provide
gross short position
reporting twice
monthly (a user fee
is sometimes
applicable)

securities or products
in the relevant class of
securities or products
 ASIC publishes the total
of short positions in a
security issued by a
listed entity that were
disclosed to it on the
previous trading day
 If a person has created
a short position in a
security as at 7:00 p.m.
(Sydney time) (or
alternatively at the
global end calendar
time) on a reporting
day, the position must
be reported to ASIC no
later than 9:00 a.m.
(Sydney time) on T+3

 Participants and
Access Persons must
report EFTs after
T+12 if securities are
not available or if
arrangements to
borrow securities to
settle the trade have
not been made
 No public disclosure

 The SEC publishes
fail-to-deliver
information for each
trading day twice
monthly

0.2% of a
company’s issued
share capital and
every 0.1% over that
 Short sellers must
make public
disclosure of net
short positions that
are at least equal to
0.5% of the
company’s issued
share capital and
every 0.1% above
that
 Notification or
public disclosure, as
applicable, must be
made no later than
3:30 p.m. the
following trading
day (using the local
time of the relevant
competent
authority)
 Failed trades will be
reported publicly by
CSDs commencing
in September 2020
on an annual basis
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 The ASX website
publishes the number
of settlements
scheduled, the
percentage that have
initially failed to settle
and the percentage of
settlements
rescheduled to the
next settlement day for
each trading day in a
month. The report also
contains the average
fail percentage rate of
initial fails for the
completed previous
month(s) (without a
breakdown per trading
day) and the average
of the current month
to date
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5.

SHORT CAMPAIGNS
5.1

Introduction to Short Campaigns – Increased Canadian Activity

A short campaign is an investment strategy where an investor or group of investors (referred to
herein as “short campaigners”) takes a short position in a stock and releases negative information
to the market in respect of the company or management of the company to justify their short position
and secure greater returns. This practice can be done legally or illegally, depending on the veracity
of the information disseminated. For example, wholly accurate statements regarding the company’s
improper management or accounting practices, fraudulent behaviour or other concerning
information is a legal and legitimate way for short campaigners to defend their short position and
to engage in a short campaign. On the other hand, campaigns where short sellers publicly disclose
information that they know to be misleading or untrue in order to induce other shareholders to sell
their shares, thereby deflating the stock price and allowing the short sellers to profit from their short
positions, are illegal. Colloquially, this practice is known as a short and distort scheme. In addition,
carrying out a short campaign through “naked” short selling may also be illegal – see Section 6.
Over the past few years, there has been an increase in short campaigns in Canada619 when
compared to other similar jurisdictions;620 therefore, it is not surprising that Canadian regulators and
capital market participants are paying more attention to this activity.621 Below is short campaign data
for the US, the EU and Australia provided by Activist Insight:
Country

Canada

Australia

US

EU

619

Year
2015
2016
2017
2018
2019 (to October 31, 2019)
2015
2016
2017
2018
2019 (to October 31, 2019)
2015
2016
2017
2018
2019 (to October 31, 2019)
2015
2017
2017
2018
2019 (to October 31, 2019)

Total Number of Campaigns
19
21
9
22
5
3
3
2
5
4
189
187
141
99
102
17
13
11
12
4

Total Number of Target Companies
15
16
8
17
5
2
3
1
4
4
156
157
120
96
92
16
12
10
11
4

Barbara Shecter, “Activist short sellers are increasingly targeting Canadian companies – is Canada Ready?” (6 October 2017), online:

Financial Post <business.financialpost.com/news/fp-street/rise-of-the-shorts-activist-short sellers-are-increasingly-targeting-canadiancompanies> [Shecter, Is Canada Ready?].

In "Short & distort? The ugly war between CEOs and activist critics”, an article published on Reuters states that "[a]ctivist short
campaigns took off around 2010, leading to record levels in recent years”. The article provides data that the number of short campaigns
grew from 69 campaigns in 2006 to 758 campaigns in 2015. The source and parameters of the data were not provided in the article:
see Lawrence Delevingne, “Short & distort? The ugly war between CEOs and activist critics” (21 March 2019), online: Reuters
<www.reuters.com/article/us-usa-stocks-shorts-insight/short-distort-the-ugly-war-between-ceos-and-activist-critics-idUSKCN1R20AW>.
621
Shecter, Ontario regulator on the lookout, supra note 8.
620
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In Canada, 2016 and 2018 were very active years. The 2019 numbers to October 31, 2019 reflect
a less active year, but some commentators believe that this lull will be short lived due to the view of
some short sellers that they are focused on engaging in more Canadian short campaigns.622 It is also
important to note that the level of activity in 2017 was also low, and that lull was short lived. In the
US, there has been a significant decrease in the number of short campaigns since 2015, and while
the 2019 numbers to date are higher than those in 2018, they remain significantly lower compared
with those from 2015 to 2017. Australia appears to have very few short campaigns. In the EU,
numbers have generally decreased since 2015, and may be significantly lower this year based on
the 2019 numbers to date. Notably, in the US and EU there was generally a decrease in the number
of short campaigns year-over-year from 2015 to 2018, while in Canada the number of short
campaigns generally increased other than the lull in 2017. Additionally, there were more short
campaigns in Canada during the four-year period from 2015 to 2018 than each of Australia and the
EU, and although there was approximately 10 times as many short campaigns in the United States
when compared to Canada during that time period, that is disproportionately low when one
considers the relative sizes of the two markets.
In a typical short campaign, a short seller will begin by conducting research or monitoring a
company in an attempt to discover any misrepresentations, problematic accounting practices,
inaccurate reporting or fraudulent activity. In short and distort schemes, it is still important for the
short campaigner to discover some information that points to an underlying problem – even if other
analysis is totally distorted. Even a kernel of truth will assist with the credibility of the campaign. In
fact, regulators may point to this kernel of truth in defence of short campaigners. However, this is
not a persuasive defence of short and distort campaigns – misrepresentations are not defensible
through the addition of other statements that are true, especially where the misrepresentations are
what induces existing shareholders to sell.
A short campaigner usually looks for a stock that is overvalued by the market in order to take a short
position and effect the price to what the short seller believes is the true market price – or, in the case
of a short and distort scheme, to effect an artificially low price. Thinly traded issuers are often targets
of short campaigns, as the high volatility of the trading price and the low liquidity of such issuers’
shares make it easier for the short seller to affect the price in a negative direction.623 Other potential
qualities of target companies may include low insider ownership, high levels of debt, relatively small
or no dividends, and operations in industries and sectors that are more complex and less understood
by the public.624 Issuers whose shares have been widely purchased on margin are more susceptible
because margined shareholders are vulnerable to margin calls that would induce more selling.
Margined shares are also easier to borrow in order to cover short sales.
Once a target company has been found, the short campaigner will then take a short position in the
company and disseminate information to the market justifying its position. The information may be
distributed through a variety of channels and in a variety of formats, such as formal analyst reports,

David Salmon et al, “Trends in Corporate Governance 2019” (October 2019) at 25, online: Laurel Hill
<static1.squarespace.com/static/57e964f69f74562656f88bcf/t/5db99646ae69931bf8de9764/1572443719499/2019128+Trends+in+Governance+Report_WEB.pdf>.
623
In securities markets, volatility is often associated with big swings in either direction. Thinly traded securities are more susceptible to
these large swings in their share price due to the limited number of interested buyers and sellers, leading to large discrepancies
between the ask and bid price, causing the share price to fluctuate: see Marshall Hargrave, “Thinly Traded” (30 April 2019), online:
Investopedia <www.investopedia.com/terms/t/thinly-traded.asp>.
624 Low insider ownership increases the free float available for short selling. High levels of debt are strongly correlated with investor
concerns, as the risk of bankruptcy rises. Dividend payments must be paid to the beneficial owner of the stock by a short seller, making
it more expensive to short the shares. Complexity and confusion about a company or its industry causes uncertainty for investors, which
short sellers may take advantage of by influencing negative market sentiment about the company’s financial or operating performance
via a short campaign: see Peter Hodson, “5 Things that help protect investors from short sellers” (6 November 2015), online: Financial
Post <business.financialpost.com/investing/investing-pro/5-things-that-help-protect-investors-from-short sellers>.
622
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blogs, social media, investment forums and Bloomberg chats.625 The most effective short campaigns
employ a combination of these different mediums and release information via various supposedly
“independent” sources, where one party uses different accounts or aliases to disseminate negative
information, or parties acting in concert with respect to a short campaign do not disclose that they
are working together. A significant hurdle for issuers in defending against short campaigns is the
increased anonymity provided by the internet. It is now easier than ever to get information out to
the public under the guise of a pseudonym or multiple aliases. On the other hand, notoriety may
also be a strong tool in short campaigns. Known as “celebrity short sellers”, individuals such as Carson
Block and Andrew Left626 leverage their large following and proven track record in highly publicized
short campaigns to exert influence on shareholders of a target company.
A short campaigner may also work with a class action plaintiff lawyer to ensure that the campaign
is fought on more than one battle ground. It has become commonplace for one or more class action
lawsuits to be launched against a target company within hours of the initiation of a short campaign.
The key difference between a legitimate short campaign and a short and distort scheme is that the
information in the latter is intentionally misleading or untrue, and therefore illegal under securities
laws. How the two practices are carried out is quite similar, and short sellers employing either
method will aim to profit from the decline of the target company’s share price. However, how a
target company should react changes depending on the nature of the disseminated information
and other factors.
5.2

Pre-emptive or Preventative Measures Against Short Campaigns

The following section summarizes certain key pre-emptive or preventative measures against short
campaigns. In light of the costs of being the target of a short campaign, including reputation and
shareholder value, being prepared to prevent or lessen the impact of a short campaign is critical.
5.2.1 Monitoring
To identify a potential oncoming short campaign, the company should proactively monitor negative
information about or discussions in respect of the company online, especially on financial blogs such
as Seeking Alpha.627
In addition, the company should monitor the stock price and trading volumes of its shares; levels of
and changes in short interests in the company;628 and failed trades relating to the company’s shares,
where available. An irregular or unexplained change in any of these may be an indication of growing
interest by short traders or the market manipulation of the company’s shares. For example, an
unusual or unexpected increase of short interest or failed trades may be a sign of a short seller
building a short position in preparation for an oncoming short campaign.

A Bloomberg chat is a term that describes the instant messaging tool that allows traders, investors and other market participants to
view securities, share information and negotiate trades using a Bloomberg Terminal. For more information, see Brendan Hall,
“Bloomberg chat is no idle chatter” (17 August 2016), online (blog): Conduent <insights.conduent.com/conduent-blog/bloombergchat-is-no-idle-chatter>.
626 Carson Block is the Founder and Chief Investment Officer of Muddy Waters Research LLC. Andrew Left is the Founder and Executive
Editor of Citron Research.
627
Jeff Katz and Annie Hancock, “Short Activism: The Rise in Anonymous Online Short Attacks” (27 November 2017) at Part V, online
(forum): Harvard Law School Forum on Corporate Governance and Financial Regulation <corpgov.law.harvard.edu/2017/11/27/shortactivism-the-rise-in-anonymous-online-short-attacks> [Katz & Hancock].
628
For example, as disclosed by data reports, such as the CSPR and SSTSSR.
625
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5.2.2 Good Governance and Transparency
It is important for the company to maintain transparency with the market in respect of day-to-day
operations and financial performance at all times. For example, when negative events occur, the
company should pro-actively communicate the news to the market before the market can overreact.
A company that has a reputation for, and a consistent practice of, transparency is more likely to have
the credibility and trust with its shareholders and the market in general to allow it to more effectively
respond to a short campaigner that exaggerates or otherwise distorts information. A company that
is trusted by the market will more likely be able to properly frame and control the narrative, thereby
limiting the deleterious effects to its share price due to negative market sentiment.629 Trust is built
over time through things like conservative accounting practices. Boards should exercise caution
when choosing to implement non-standard accounting measures, since this may become a “red
flag” for a short campaigner.
5.2.3 Shareholder Engagement
The company should ensure strong shareholder engagement and communications practices, and
respond quickly to shareholder concerns.630 Strong shareholder engagement lowers the potential
that such shareholders will sell their shares as a result of unconfirmed allegations made by a short
campaigner against the company.
5.2.4 Response Plan
A short campaign can quickly do enormous damage to a company’s share price. Short campaigns
typically arise without advance notice and usually catch the target company off guard.631 It is
imperative that management have a response plan in place in the event that a short campaign is
launched against the company. The key aspect of a response plan is to have a team of advisors
engaged and prepared to assist on short notice. At the very least, the team should include external
counsel; a key group of independent directors; key management personnel that should include a
spokesperson; communications advisors; and an investigation firm with relevant experience.
5.3

Defences Against Short Campaigns

Once a short campaign has been publicly announced, the target company will be under pressure
to respond as quickly as possible. In our experience, it is important that the company first consider
all of its options with an experienced team of experts before deciding what type of response to
provide, including what channel to respond through and how to frame the response.
5.3.1 Conducting an Investigation
Sometimes it is very clear who is behind a short campaign. If it is not, however, it is important for
the target company to identify the short seller or group of short sellers632 behind the short
campaign.633 As previously mentioned, a significant hurdle for issuers in defending against short
campaigns is the increased anonymity provided by the internet. It is now easier than ever to get
information out to the public under the guise of a pseudonym or multiple aliases. This not only
makes the short seller coordinating a campaign harder to identify, but it can also allow one person
629
630
631

Katz & Hancock, supra note 627 at Part V.
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For ease of reference, we will refer to a single short seller (or short campaigner) hereinafter, but in practice a short campaign may
include a concerted effort from multiple parties.
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to appear as multiple parties. The short campaigner may be able to strengthen the perceived
credibility of the allegations against the issuer by coordinating the release of negative news with
other analysts or disseminators, or by releasing news under different names. The short seller, though
remaining anonymous, is effectively able to reach a larger number of investors and encourage such
investors to believe there is truth to the allegations given that, on appearance, different unrelated
parties have corroborated the negative news.
The company may want to consider retaining a forensic analytics firm or a law firm to conduct a
thorough investigation into the identity of the short campaigner.634 The company may also consider
contacting regulators to help identify the short campaigners if they have been disseminating false
information.635 However, the company should be aware that this will likely lead to the company
itself being subject to investigation by regulators (see Section 5.3.3.8).636 Once the short campaigner
is identified, it is helpful to learn the short campaigner’s previous methods or “playbook” in
conducting a short campaign, especially if the short campaigner is known for conducting short
campaigns (a “celebrity short seller” as discussed in Section 5.1). By studying its previous campaigns
and analyzing its previous strategies, the target company may be able to predict the short
campaigner’s next move and stay one step in front of it.637
It is also important to consider whether a publicly identified short campaigner leading the campaign
is only the head of the attack. For example, it has been reported that for campaigns against larger
companies it may not be unusual for the lead campaigner to partner with one or more hedge funds
that will also take a short position and share profits with the lead campaigner through certain
arrangements.638
5.3.2 Deciding Whether to Engage
The target company will have to decide whether to engage the short seller and, if to engage,
whether to do so directly or indirectly. In some circumstances, responding to a short campaign may
actually have an adverse effect because the target company’s response can legitimize a short
campaigner’s allegations and bring the campaign to the attention of a larger audience than it
otherwise would have reached.639 In determining whether to engage the short campaigner, the
company must first consider the following: (i) the short campaigner’s reputation and perceived
credibility, (ii) the merit of the short campaigner’s claims and (iii) the vulnerability of the company to
a short campaign.640 If the short campaigner has a strong following and a proven reputation for
disseminating accurate information, or if the claims are at least in part true and, as a result, there
could be damage to the company’s share price,641 the company will likely have to engage in a more
aggressive and direct manner.
5.3.3 Responding to the Short Campaign
The target company may respond to a short campaign using a number of methods. Taking into
consideration the circumstances and the company’s resources, management may want to either
directly or indirectly address the short campaign. Indirect responses are primarily business strategies,
many of which may not be available to companies with small market capitalization or companies
Ibid.
Ibid.
636 Ibid.
637 Ibid.
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that are not financially strong. Direct responses include addressing the short campaign publicly,
making regulatory complaints or commencing litigation.642
5.3.3.1

Indirect Responses – Repurchasing Shares

One strategy the target company of a short campaign may employ to address a short campaign is
to implement a share buyback to repurchase shares and decrease the free float. By repurchasing
shares, the company not only demonstrates financial strength and strong cash flow, but also cancels
a large amount of shares at one time, thus making it more difficult to short the stock.643 In 2015,
Home Capital Group Inc. (“Home Capital”) launched a $150 million share buyback, repurchasing
3.9 million shares, in response to a short campaign involving allegations of mortgage fraud.644
5.3.3.2

Indirect Responses – Increasing Dividend Payments

When shorting a company’s stock, the seller is responsible for covering any dividend payments issued
by the company that the lender would have received had it not lent the shares to the borrower. The
dividend payment from the company is made to the purchaser of the short sold shares, and the
short seller pays the amount of the dividend payment out of pocket to the lender. As such, raising
or implementing dividend payments makes a stock less attractive for short sellers645 and may help in
deterring a short campaign.646 In addition to completing a share buyback, Home Capital raised its
quarterly dividend payment by 9% in 2016, thereby making it more expensive for short sellers to
hold their position.647
5.3.3.3

Indirect Responses – Restricting the Lending of Shares

The target company can seek to restrict its shares from being lent, and therefore make shorting of
its shares difficult, by asking its shareholders to physically take their shares in certificated form or place
their shares in Direct Registration System (“DRS”) form. When a shareholder holds stock in a “street
name”,648 the broker may lend the shares to short sellers. Shares held in physical certificates cannot
be lent without the holder’s consent to effect short sales. DRS allows a shareholder to register shares
Regulatory complaints and litigation are appropriate responses only if there is an element of fraud, manipulation or material
misrepresentation: i.e., a short and distort scheme.
643
Peter Hodson, “Five ways companies can combat short sellers” (29 April 2016), online: Financial Post
<business.financialpost.com/investing/five-ways-companies-can-combat-short-sellers> [Hodson, Ways to Combat].
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See Home Capital Group Inc., “Home Capital Group Inc. announces final results of substantial issuer bid” (18 April 2016), online:
Cision News Wires <www.newswire.ca/news-releases/home-capital-group-inc-announces-final-results-of-substantial-issuer-bid576048451.html>. See also Joe Castaldo, “The war for control of the Home Capital story”, (11 May 2017), online: Maclean’s
<www.macleans.ca/economy/the-war-for-control-of-the-home-capital-story>.
645 Hodson, Ways to Combat, supra note 643.
646 Theoretically, the company can also issue non-cash dividends with trading restrictions, such as a digital security, in order to make it
more difficult for the short seller to return the dividend to the lender. For example, in July 2019, Overstock.com Inc. (“Overstock”)
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that are beneficially owned through a brokerage account in the shareholder’s name, which
eliminates the broker’s ability to lend the shares without the shareholder’s consent.649 Historically,
where DRS was not available, shareholders could refuse to open margin accounts and could instead
choose to hold shares in fully paid accounts to restrict the lending of their shares. However, the
recent implementation of the FPL Program (as discussed in Section 3.2.7.2.4) allows brokers, upon
obtaining the shareholder’s consent, to lend shares in fully paid accounts. Nonetheless, decreasing
the number of free shares650 available for lending makes it more difficult and expensive to cover
short positions. As such, a short campaign becomes more onerous for the short campaigner.651
Although somewhat unorthodox, a target company or its insiders could provide financial incentives
to assist shareholders in limiting the number of shares that may be borrowed. For example, the
Chairman of an airline lent funds to certain shareholders to convert margin accounts to cash
accounts in order to lessen the availability of shares that could be borrowed, and also considered
paying institutions to stop entering into lending arrangements in connection with shares of the
company.652 Such conduct may raise regulatory concerns and advice from outside counsel should
certainly be sought before engaging in any such activity.
5.3.3.4

Indirect Responses – Strong Performance

The simplest way to respond to a short campaign is sometimes to do nothing and carry on with
meeting financial and operating performance goals. While certain allegations made against the
company’s future success may cause concern in the market, strong performance will work to alleviate
those concerns. In late 2015, Nobilis Health Corp. (“Nobilis”) became the target of an aggressive
short campaign, causing the share price to fall by over 50% in a matter of weeks after an article was
released on Seeking Alpha.653 However, after posting strong third-quarter earnings for its 2015
financial year654 and beating analyst earnings estimates by a large margin, the share price reversed,
placing pressure on short sellers. While this strategy is quite straightforward, it is also quite difficult,
as only the most financially stable companies can use this defence and short campaigns are unlikely
to be launched against companies that have strong financial results that can be substantiated.

Joshua Kennon, “Direct Registration System (DRS) for Stocks” (updated June 25, 2019), online: The Balance
<www.thebalance.com/what-is-the-direct-registration-system-or-drs-for-stocks-357536>.
650 “Free shares” refers to the pool of shares available for a broker to lend out. Not to be confused with the term “free float”, which refers
to the shares of a company that are not held by corporate management and other insiders.
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5.3.3.5

Indirect Responses – Merger and Acquisition Transaction

A transformational transaction, such as one or a series of material acquisitions by the company, a
material investment in the company by a well-known investor,655 or selling the company may provide
objective evidence of increased value that could increase the costs of a short campaign and thereby
defeat it. However, it may be difficult to successfully pursue a sale or investment transaction when
there exists a cloud of doubt that usually occurs with the commencement of a short campaign.
Nevertheless, there are instances where this defence has been successfully carried out. For example,
in 2015, Alaris Royalty Corp. (“Alaris”) became the target of a short campaign led by Broadview
Capital.656 However, by financing Providence Industries with US$30 million in exchange for royalty
interests,657 Alaris acquired equity interests and successfully defended against short sellers. The
investment served as a “strong vote of confidence” and helped the company to regain market favour,
and the resulting increase in share price658 made it more expensive to hold a short position in the
company.
5.3.3.6

Direct Responses – Public Relations

While implementing a business strategy provides a method of indirectly responding to a short
campaign, in most cases a direct response is required to halt the momentum of a campaign and
address the short campaigner’s allegations.659 A public response could entail issuing a press release
or posting a statement dealing with the allegations during a public conference or earnings call,
addressing concerns at a shareholders’ meeting, or a combination thereof.660 The company should
also consider working with a public relations firm or its existing investor relations firm to develop an
appropriate message and establish effective channels of communication to address relevant
stakeholders. It is important that the message address all of the short campaigner’s allegations in a
detailed and persuasive manner.661 Simply producing a brief report containing broad and general
arguments against the short campaigner, the claims generally or the practice of short selling is likely
insufficient. Any response by the target company must be detailed and demonstrate the falsity of
each of the short campaigner’s claims, the short seller’s self-interest in the decline of the company’s
stock and any credibility concerns in respect of the short campaigner, as well as provide a strong
and consistent message about the company’s strategy and future. It will be critical that responses
comply with applicable securities laws and therefore they must not contain misrepresentations, and
responses that contain material information should not be disclosed on a selective basis, but rather
be generally disclosed by way of a news release or by other legally appropriate means.
5.3.3.7

Direct Response – Investigating the Allegations

In addition to initially engaging a forensic analytics or law firm to determine the identity of the short
campaigner, the company may commission a reputable third party to complete an investigation of
the claims made by the short campaigner. A finding by such an investigator that the allegations of
the short campaigner are without merit may reassure the public and be sufficient to undermine a
short and distort scheme. Proof of an independent investigation concluding that the allegations
have no substance can also assist with any regulatory or legal action that the company pursues.

Christina Pellegrini, “Buffett’s Berkshire Hathaway comes to Home Capital’s rescue” (22 June 2017), online: The Globe and Mail
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657 See Kirk Falconer, “Alaris Royalty commits $30mln of equity to Providence Industries” (1 April 2016), online: The PE Hub Network
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5.3.3.8

Direct Responses – Regulatory Action

Another form of directly addressing a short campaign is pursuing regulatory action against the short
seller by making a formal complaint to a market or securities regulator. The following is a discussion
of the steps to making a regulatory complaint, securities legislation that may be used against a short
campaign and recent case law demonstrating how the regulatory bodies approach certain
regulatory action.
If there is an element of fraud or market manipulation – i.e., a short and distort scheme – the target
company may choose to pursue a legal remedy and file a formal complaint against the short
campaigner with securities regulators, such as the OSC. Complaints can be used as a signalling tool,
similar to initiating a civil action (as discussed in Section 5.4), demonstrating that the company is
firmly of the view that the allegations against it are false or misleading. It has often been stated that
complaining to regulators with respect to short campaigns may be a “double-edged sword”, as the
company itself is then open to investigation by regulators, as it is likely the only way a regulator
would be able to reach the conclusion that the short campaigner has disclosed false or misleading
information.662 However, short campaigners regularly lodge complaints as part of their playbook, so
the risk of being investigated is likely high in any event. It is therefore important that the target
company at the outset admits to, and corrects or addresses, any deficiencies it may have that are
part of the allegations made by short campaigners.
Once a complaint has been filed and it has been determined by the regulator to have merit, staff of
the regulatory body will pursue action against the short campaigner. If the action is successful, it will
likely end the short campaign; however, it will likely take several months before regulatory action
can be successfully completed.
If the staff of a securities regulatory authority has decided to pursue regulatory action against the
short campaigner, they must prove that the short campaigner’s conduct has breached securities
laws of that jurisdiction or it is in the public interest to make an order against the short campaigner.
With respect to a breach of securities laws in Ontario,663 the impugned conduct would likely be in
respect of a short and distort scheme that relates to the following:
(1) engaging in fraud and market manipulation, in contravention of section 126.1 of the
OSA; and
(2) making misleading or untrue statements, in contravention of section 126.2(1) of the OSA.
OSC Staff may also bring forward a separate or contemporaneous claim for the OSC to exercise its
public interest jurisdiction under section 127(1) of the OSA.
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5.3.3.8.1

Fraud and Market Manipulation

Section 126.1 of the OSA provides that:
(1) A person or company shall not, directly or indirectly, engage or participate in any act,
practice or course of conduct relating to securities, derivatives or the underlying interest of a
derivative that the person or company knows or reasonably ought to know,
(a) results in or contributes to a misleading appearance of trading activity in,
or an artificial price for, a security, derivative or underlying interest of a
derivative; or
(b) perpetrates a fraud on any person or company.
(2) A person or company shall not, directly or indirectly, attempt to engage or participate in
any act, practice or course of conduct that is contrary to subsection (1).664
With respect to section 126.1(1)(a), the OSA is silent as to what conduct would result in or contribute
to either a misleading appearance of trading activity in or an artificial price for a particular security.
As discussed in Section 2.4.1, guidance may be found under NI 23-101CP as to what conduct would
violate subsection 3.1(1) of NI 23-101, the language of which is substantially similar to section
126.1(1) of the OSA. Subsection 3.1(3)(f) of the NI 23-101CP sets out that “[e]ntering orders to
purchase or sell securities without the ability and the intention to … deliver the securities necessary
to properly settle the transaction, in the case of a sale”665 would normally be considered to result in,
contribute to or create a misleading appearance in trading activity in or an artificial price for a
security. As such, not having the ability or intent to deliver securities to settle a short sale may
constitute market manipulation pursuant to section 126.1(1)(a) of the OSA.
The provisions prohibiting fraud in the OSA, such as section 126.1(1)(b), do not set out the definition
or elements of fraud. The definition of fraud has instead been considered at common law. Based on
the common law test for fraud set out in R v. Théroux, the BCSC in Anderson v. British Columbia
(Securities Commission)666 held that:
“[T]he actus reus of the offence of fraud will be established by proof of the prohibited
act, be it an act of deceit, a falsehood or some other fraudulent means; and
1. deprivation caused by the prohibited act, which may consist in actual loss or
the placing of the victim’s pecuniary interests at risk.
Correspondingly, the mens rea of fraud is established by proof of:
1. subjective knowledge of the prohibited act; and
2. subjective knowledge that the prohibited act could have as a consequence
the deprivation of another (which deprivation may consist in knowledge that
the victim’s pecuniary interests are put at risk).”667

OSA, supra note 13 at s 126.1.
Companion Policy 23-101 Trading Rules, OSC NI 23-101 CP (as consolidated 10 April 2017) at ss 3.1(3)(f), online (pdf): Ontario Securities
Commission <www.osc.gov.on.ca/documents/en/ni_20170410_23-101_unofficial-consolidatation-cp.pdf>.
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This definition of fraud has since been applied by the OSC in cases where section 126.1 of the OSA
is alleged to have been contravened.668
In determining the actus reus of fraud, it must be proven that a dishonest act involving deceit,
falsehood or other fraudulent means caused a detriment or deprivation to the victim.669 A “deceit”
or “falsehood” is established when it is proven that the person represented a certain situation as
something other than what it really was.670 “Other fraudulent means” is a catch-all concept designed
to include all other dishonest situations that cannot be characterized as a “deceit” or “falsehood”671.
Whether an act constitutes “other fraudulent means” is “determined objectively, by reference to what
a reasonable person would consider to be a dishonest act”.672 “Other fraudulent means” essentially
describes underhanded conduct that creates a risk of depriving others of their property.673 One
example of this conduct relating to a short and distort scheme may be the failure to disclose
important information, although what comprises “important information” may also be subjective and
contextual. Short campaigners may disseminate negative information about a target company while
omitting positive information that is necessary to understanding the broader picture. The deceit,
falsehood or other fraudulent means must cause a detriment or deprivation for the act to constitute
fraud. A “deprivation” includes either (i) an actual loss to the victim, (ii) prejudice to a victim’s
economic interest, or (iii) merely the risk of prejudice to economic interests of a victim.674 The
concepts of “prejudice” and “risk of prejudice” require only that the victim was put at risk of economic
loss; actual loss need not be proven.675
In respect of the intent requirement under the test for fraud, inferences may be drawn to determine
mens rea. As it is difficult to determine what a short campaigner was thinking at the time of the
alleged fraudulent act, subjective knowledge “may be inferred from the acts themselves”676 or from
the totality of the evidence provided.677 Subjective knowledge may also be established by evidence
showing that the short seller was “‘willfully blind’ or ‘reckless’ as to the conduct and truth or falsity of
any statements made”.678 Proof of subjective awareness that one was “undertaking a prohibited act
[the deceit, falsehood or other dishonest act] which could cause deprivation in the sense of depriving
another of property or putting that property at risk”679 [emphasis added] is sufficient to satisfy the
mens rea component of fraud. Subjective awareness may also be established where the short seller
“reasonably ought to have known” that the conduct is prohibited by section 126.1 of the OSA. In
Re Boock, the OSC recognized that imposing liability where a respondent “reasonably ought to have
known” that the conduct in question contravenes section 126.1 of the OSA effectively widens the
scope of prohibition against fraud.680
A short campaigner who engages in fraudulent conduct, such as misrepresenting important figures,
facts or other information about the target company in a short campaign, or who enters into short
sale trades to create an artificially low price for the target company’s shares, would be in
See Re Sextant Capital Management Inc. (2011), 34 OSCB 5863, 2011 CarswellOnt 3302 at paras 219-230 [Sextant Capital]. See also
Re Al-Tar Energy Corp (2010), 33 OSCB 5535, 2010 CarswellOnt 3966. See also Re Lehman Cohort Global Group Inc. (2010), 33 OSCB
7041, 2010 CarswellOnt 5609. See also Re Global Partners (2010), 33 OSCB 7783, 2010 CarswellOnt 6337.
669 R v Olan [1978] 2 SCR 1175, 1987 CarswellOnt 49.
670 Théroux, supra note 667 at para 17, as cited in Re Arbour Energy Inc., 2012 ABASC 131 at para 979.
671
Sextant Capital, supra note 668 at para 223.
672 Ibid.
673
Ibid.
674 Théroux, supra note 667 at paras 16-17, as cited in Sextant Capital, supra note 668 at para 226.
675 Sextant Capital, supra note 668 at para 227.
676 Spork v. Ontario (Securities Commission), [2014] OJ No 2148, 2014 ONSC 2467 at para 61, as cited in David Johnston, Kathleen
Rockwell & Cristie Ford, Canadian Securities Regulation, 5th ed (Ontario: LexisNexis Canada Inc., 2014) at 552.
677
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contravention of section 126.1 of the OSA. To date, the OSC has not found any person or company
to be in breach of section 126.1 in connection with short selling and, as such, there are no
precedents in respect of administrative penalties ordered against the alleged offender.
The use of qualifying language – i.e., language disclaiming liability for losses arising from use or
reliance – contained in analyst reports may also increase the difficulty of prosecuting fraud in
connection with short campaigns. For example, the terms and conditions attached to the report of
Muddy Waters Capital, LLC (“Muddy Waters”) on Asanko Gold Inc. (“Asanko”) released on May
31, 2017 (see Section 6.2), contained language disclaiming liability for trading losses caused by the
information in the report:
In no event will you hold Muddy Waters Capital, LLC (“MWC”), Muddy Waters LLC, or any
affiliated party, including officers, directors, employees and agents of those companies, liable
for any direct or indirect trading losses caused by any information on this site.
…
However, such information is presented “as is,” without warranty of any kind, whether
express or implied. MWC makes no representation, express or implied, as to the accuracy,
timeliness, or completeness of any such information or with regard to the results to be
obtained from its use.681
Broad language disclaiming liability for losses, accuracy of information, an obligation to update and
the guarantee of future performance of any security, among other things, frequently included in
analyst research reports may not only make it difficult for regulators to prove that the statements
contained in the reports are fraudulent and constitute a contravention of securities laws, but may
also make it difficult for a target company or shareholder to bring a civil action against a short
campaigner (see Sections 5.4.1 and 5.4.2).
If a contravention is found, the OSC has the authority to impose a range of sanctions – from conduct
orders restricting an individual’s future activity in capital markets (e.g., trading bans) to monetary
sanctions for breaches of Ontario securities laws.682 With respect to imposing administrative
penalties, the OSC may order a person or company found to have breached securities law to pay
up to $1 million for each failure to comply or disgorgement orders to pay the amount obtained as
a result of non-compliance with securities laws.683 Sanction amounts will depend on the
circumstances of each proceeding.
Under 122 of the OSA, the OSC may also lay charges and seek quasi-criminal sanctions against
individuals or companies in the Ontario courts.684 A person or company that is convicted of violating
Ontario securities laws may be fined up to $5 million for each conviction or imprisoned up to five
years less a day, or both.685 Further, section 122.1(1) of the OSA allows a court to order the convicted
person or company to make restitution or pay compensation in relation to the offence to an
aggrieved person or company.686 If a short campaigner is found to be in contravention of section
“Muddy Waters is Short on Asanko Gold Inc. (AKG:CN)”, Muddy Waters Capital LLC, (31 May 2017) at 1, online (pdf): Muddy Water
Research <d.muddywatersresearch.com/content/uploads/2017/05/MW_AKG_20170531.pdf>.
682 “Proceedings – Sanctions by the Commission”, Ontario Securities Commission, (accessed 8 September 2019), online: Ontario
Securities Commission <www.osc.gov.on.ca/en/Proceedings_sanctions-commission_index.htm>.
683 Ibid.
684 “Proceedings – Before the Court” (2019), Ontario Securities Commission, online: Ontario Securities Commission
681

<www.osc.gov.on.ca/en/Proceedings_before-court_index.htm>.
685 Section 122(1) of the OSA provides that “[e]very person or company that … (c) contravenes Ontario securities law, is guilty of an
offence and on conviction is liable to a fine of not more than $5 million or to imprisonment for a term of not more than five years less a
day, or to both”: see OSA, supra note 13 at s 122 (1).
686
Section 122.1(1) of the OSA provides that “[i]f a person or company is convicted of an offence under this Act, the court may, in
addition to any penalty, order the convicted person or company to make restitution or pay compensation in relation to the offence to
an aggrieved person or company”: see OSA, supra note 13 at s 122.1 (1).
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126.1 of the OSA in relation to a short campaign, the penalty or remedy ordered will likely depend
on the factual circumstances of the case.
5.3.3.8.2

Misleading or Untrue Statements

Section 126.2(1) of the OSA provides that:
(1) A person or company shall not make a statement that the person or company knows or
reasonably ought to know,
(a) in a material respect and at the time and in the light of the circumstances
under which it is made, is misleading or untrue or does not state a fact that
is required to be stated or that is necessary to make the statement not
misleading; and
(b) would reasonably be expected to have a significant effect on the market
price or value of a security, derivative or underlying interest of a derivative.687
Making a misleading or untrue statement in contravention of section 126.2(1) of the OSA requires
that the particular statement or omission is, in a material respect, misleading or untrue, or does not
state a fact that is required to be stated or that is necessary to make the statement not misleading.688
Although the OSA does not define the term “in a material respect”, the OSC has stated that the
meaning of the words is “contextual and will vary depending on the nature of the document in
which the statement is made, the nature of the statement itself and the circumstances in which the
statement is made”.689 Section 126.2(1) also applies to, among other things, statements made to an
OSC Staff investigator carrying out an investigation under the OSA. The above requirements must
be assessed at the time and in the light of the circumstances under which the relevant statement
was made.690
Even if the statement is misleading or untrue within the meaning of subsection (a) of section
126.2(1), the statement must also “reasonably be expected to have a significant effect on the market
price or value” of a security for the act of making the statement to be the one in contravention of
securities law.691 The OSC has clarified that section 126.2(1) of the OSA does not actually require
that the relevant statement be made to or be relied upon by any investor. As long as the statement
made is misleading or untrue, and it would reasonably be expected to have a significant effect on
the market price or value of the relevant securities – both in accordance with the provision – then
the requirements of an offence set out in section 126.2(1) of the OSA have been met.692 The use of
qualifying language by a short campaigner wherein it notes that its report should not be relied upon
and may be inaccurate could be of assistance to a short campaigner in defending against a claim
brought under this provision.
To date, the OSC has not found any person or company to be in breach of section 126.2 of the OSA
in connection with short selling and has not imposed any administrative penalties. If a contravention
of section 126.2 is found, the OSC has the authority to impose a range of sanctions from conduct
orders, such as trading bans to monetary sanctions, depending upon the circumstances of the
proceeding. Under section 122(1) of the OSA, the OSC may also elect to seek quasi-criminal sanctions
Ibid at s 126.2.
Re Coventree Inc (2011), 34 OSCB 10209, 2011 CarswellOnt 9804 at para 385 [Coventree cited to CarswellOnt].
689
Re Biovail Corp (2010), 33 OSCB 8914, 2010 CarswellOnt 7449 at para 75 [Biovail cited to CarswellOnt].
690
Coventree, supra note 688 at para 385.
691
Ibid.
692
Ibid at para 396.
687
688
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against an alleged wrongdoer in the Ontario courts and, if convicted, a person or company found
to be in breach of such Ontario securities laws is liable to a fine of not more than $5 million for each
conviction or to imprisonment for a term of not more than five years less a day, or to both. In addition
to any penalty, the court may also order the convicted person or company to make restitution or
pay compensation in relation to the offence to the injured person or company.
5.3.3.8.3

Public Interest Jurisdiction

Pursuant to section 127 of the OSA, the OSC may exercise its public interest jurisdiction to sanction
persons, absent a breach of the OSA or regulations thereunder, by making certain orders if “in its
opinion it is in the public interest”. The orders that may be made include an order denying
exemptions, a cease trade order relating to specific securities and an order that a person or company
be reprimanded.
The public interest jurisdiction of securities regulatory authorities is a uniquely powerful tool. There
has been debate as to whether the public interest power should be exercised, absent a breach of
securities laws, only in circumstances where the conduct or transaction is clearly “abusive”, or
whether it may also be exercised “where the market conduct engages the animating principles of
[securities legislation]”.693 More recently, particularly in the enforcement context,694 the public interest
power has been narrowly applied only where the conduct is abusive to the capital markets.
Accordingly, it may be that the use of the animating principles standard may be waning and the
narrower “abuse” standard is preferred.695 We would also note that consistent with our previously
expressed views,696 the “abusive” standard may also be narrowing by focusing on the reasonable or
justifiable expectations of market participants. For example, in Re Hamilton, the following was noted:
The concept of “abusive to the capital markets” is not defined in the cases. Without
attempting to provide a fulsome description of that concept, which might inadvertently or
unnecessarily restrict the interpretation in future cases, we think this threshold is a high one
and connotes, at least, the following concepts:


serious behaviour that is outside the ordinary course of conduct in the capital
markets; and



either risk, or actual harm, to the capital markets arising from the conduct.

We also think a useful check on a conclusion that conduct is “abusive to the capital markets”
is whether the reasonable expectations of participants in the capital markets would be met
with the exercise of the OSC’s public interest jurisdiction in the given circumstances.697
In the context of short campaigns and short and distort schemes, the public interest power may be
used to secure an order to prohibit the short seller from trading in the target company’s stock, or by
denying the use of prospectus exemptions, thereby severely restricting a short campaigner’s ability
to trade; or simply by the issuance of a reprimand that would significantly impair a short
campaigner’s credibility.
693

Biovail, supra note 689 at para 382.

Decisions not directly related to mergers and acquisitions or other capital market transactions.
See Paul Davis and Allison Vale, “Hecla Decision – The British Columbia Securities Commission Continues to Narrow the Use of the
Public Interest Power”, McMillan Securities Bulletin (December 2016) at 3, online (pdf): McMillan
<mcmillan.ca/Files/195928_Hecla_DecisionThe_British_Columbia_Securities_Commission.pdf>.
696
See Paul Davis, et al., “Justifiable Expectations Standard: The Basis for the Exercise of the Public Interest Power of the Ontario
Securities Commission” (22 August 2014), online (pdf): McMillan <mcmillan.ca/files/Paul_Davis_Justifiable_Expectations_Standard.pdf>.
697
2018 BCSECCOM 290, at paras 154 and 155.
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A private party, such as a public company, cannot bring an application as a matter of right under
section 127 of the OSA,698 as only OSC Staff can proceed under section 127(1) as of right.699 This
factor limits a private party’s ability to seek expeditious relief under the OSC’s public interest
jurisdiction. A party’s ability to bring an application under section 127 is intended to be an
extraordinary circumstance,700 and one who is seeking to bring an application pursuant to section
127(1) of the OSA has the onus of demonstrating that a hearing is in the public interest.701
In 2009 – and affirmed again in 2015 – the OSC considered the following factors when deciding
whether to exercise its discretion in favour of permitting an application by a relevant private party:







the applications related to both past and future conduct regulated by Ontario securities laws;
the applications were not, at their core, enforcement in nature;
the relief sought was future-looking;
the OSC had the authority to grant an appropriate remedy;
the applicants were directly affected by the conduct (past and future); and
the OSC concluded it was in the public interest to hear the applications.702

In addition to the above, timing is also a consideration with respect to applications for standing. In
the event an application is brought late in the process, absent new information or critical issues
being raised, the OSC will need “convincing evidence showing that the public interest is at stake”.703
This is because late interventions could affect fairness, efficiency and confidence in the capital
markets.704
Accordingly, it would be rare that a company subject to a short campaign will seek relief through
the exercise of the OSC’s public interest jurisdiction.
5.3.3.8.4

Jurisprudence

A central issue with respect to bringing a successful claim against an alleged short and distort scheme
is the difficulty for regulators, such as the OSC, to determine whether the information is in fact
misleading or untrue, and whether the person who disseminated such information knew or
reasonably ought to have known it was false. In an attempt to balance free speech and protection
of the integrity of the capital markets, regulators have placed a high threshold on the type of
behaviour required to decisively reach the conclusion that activity should be sanctioned. Recent
decisions from each of the British Columbia Securities Commission (“BCSC”) and the Alberta Securities
Commission (“ASC”) demonstrate how difficult it is to meet the high threshold for obtaining sanctions
against a short campaigner.

MI Developments Inc. (2009), 32 OSCB 126, 2009 CarswellOnt 8220 at para 248. [MI Developments cited to CarswellOnt].
Ibid at paras 108 and 127.
700 Re Catalyst Capital Group Inc, 2016 OSCB 4079, 2016 CarswellOnt 6413 at para 56. [ Catalyst Corus cited to CarswellOnt].
701
Ibid at para 60.
702
MI Developments, supra note 698 at paras 109–110 and Central GoldTrust, (Trustees of) 2015, 38 OSCB 10768, 2015 CarswellOnt
698
699

19437 at para 16.
703
Catalyst Corus, supra note 700 at para 61.
704
Ibid at para 60.
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(i)

Re Carnes, 2015 BCSECCOM 187
1.

Summary

In Re Carnes,705 Jon Carnes (“Carnes”) published a negative report (the “Alfred Little Report”) on
TSX-listed Silvercorp Metals Inc. (“Silvercorp”), a company in which he held a short position. Carnes
received an anonymous tip to investigate the Vancouver-based company, the principal assets of
which were operating silver mines in China.706 The action was brought forward to the panel of the
BCSC (“BC Panel”) by the staff of the BCSC (the “BC Staff”), who alleged that Carnes had violated
s. 57(b) of the Securities Act (British Columbia) (the “BC Act”),707 which is substantially similar to
section 126.1 of the OSA, and engaged in conduct contrary to the public interest. Similar to his
previous reports on separate campaigns, Carnes published the Alfred Little Report under a false name
and false research group in order to increase his credibility.708 Carnes had also retained a geological
consultant (the “First Consultant”), under the guise of a false investment company, to produce a
report reviewing Silvercorp’s technical reports (the “NI 43-101 Reports”) and filings with the
Chinese Land and Resource Bureau (the “Chinese Reports”).709 The First Consultant found
discrepancies between the two reports but determined that the discrepancies were largely explained
by differences in the preparation of the reports and the reporting criteria. The First Consultant
determined that the data in the NI 43-101 Reports and the Chinese Reports had no “fatal flaws”.710
Carnes was unsatisfied with the conclusions of the First Consultant and elected to retain a second
geological consultant (the “Second Consultant”).711
In August 2011, Carnes purchased $4.1 million of Silvercorp put options712 that were set to expire
on September 17, 2011.713 On September 5, 2011, Carnes and his research team received the report
from the Second Consultant, who had reached similar conclusions as the First Consultant. Carnes’
team believed the conclusions in the report were “too soft”, “too vague” and “not damaging
enough”.714 A few days later, the Second Consultant prepared an updated report that identified
additional discrepancies between the NI 43-101 Reports and the Chinese Reports. Carnes also
claimed that the Second Consultant provided a verbal opinion that the discrepancies between the
Chinese Reports and the NI 43-101 Reports were “simply too large to be explained by the differences
in the basis of preparation and different reporting circumstances”;715 however, this verbal opinion
was never documented or corroborated.716
On September 13, 2011, under the alias Alfred Little, Carnes published the Alfred Little Report, which
included excerpts from the Second Consultant’s report and his own critical opinion. The Alfred Little
Report was released prior to a presentation by Silvercorp at an investment conference to “create the

Re Carnes (14 May 2015), 2015 BCSECCOM 187, online (pdf): British Columbia Securities Commission
<www.bcsc.bc.ca/Enforcement/Decisions/PDF/2015_BCSECCOM_187/> [Carnes].
706 Ibid at para 23.
707
Section 57(b) of the Act provides that a “person must not […] engage in […] conduct relating to securities […] if the person knows,
or reasonably should know, that the conduct […] perpetrates a fraud on any person”: see Securities Act, RSBC 1994, c 418, s 57(b).
708 Carnes, supra note 705 at para 10.
709
Ibid at paras 26, 27.
710 Ibid at para 28.
711
Ibid at para 30.
712 A put option is an option contract giving the owner the right, but not the obligation, to sell a specified amount of an underlying
security at a specified price within a specified timeframe. Similar to holding a short position, the holder of put options is seeking to and
does profit from the decline of a company’s share price. However, while a short seller’s potential for loss is essentially limitless, the
potential for loss for a holder of put options is limited to the costs to purchase the option contract. For more details on put options, see
Justin Kuepper “Put Option Definition”, online: Investopedia <www.investopedia.com/terms/p/putoption.asp>.
713
Carnes, supra note 705 at para 33.
714
Ibid at para 36.
715
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most possible damage” to the company.717 The report also received public support from another
well-known short seller, who published a link on his website.718 On the day the report was released
and subsequently shared, Silvercorp’s shares fell by 20%.719 Carnes “closed his short position” 720 on
the following day, netting a total profit of $2.8 million.
a.

Fraud

After careful review of the Alfred Little Report, the BC Panel found that Carnes had used selected
excerpts from the Second Consultant’s report to reinforce his own critical opinions. However, while
Carnes had only cited portions of the Second Consultant’s report that provided negative comments
with respect to Silvercorp and had excluded positive comments, the BC Panel held that the alleged
fraudulent statements were not objectively false. Instead, Carnes “attempted to create an implication
in the reader’s mind”721 by using his own subjective interpretations of the consultant’s findings. The
Alfred Little Report implied that the Second Consultant made certain negative comments about
Silvercorp, while being careful not to explicitly state that the Second Consultant held a negative view
of the company.722 The BC Panel held that Carnes did not provide a “full and fair picture of the
consultant’s opinion”723 and questioned his credibility on various matters. However, the BC Panel
determined that Carnes had not committed fraud, as his conduct fell short of deceit or falsehood for
the purpose of fraud, and so was not in contravention of section 57(b) of the BC Act.724
b.

Conduct Contrary to Public Interest

The BC Staff alleged that the following conduct by Carnes was contrary to the public interest, such
that the exercise of the public interest power by the BC Panel was justified:
1. using a fake name to author his reports;
2. using a fake biography to enhance the credibility of his reports;
3. creating a fake research organization to enhance the credibility of his reports;
4. misleading investors by making his website look like an independent clearinghouse where
there were multiple contributors;
5. engaging in conduct that the BC Staff stated constituted fraud;
6. retaining a geological consultant using a fake name, a fake company and a retainer
agreement signed with the fake company that was not enforceable;
7. publishing the negative report on Silvercorp at a time that would cause the biggest drop in
its share price; and
8. failing to mention that his Silvercorp report was published just four days prior to the expiry
of his put options.725

Ibid at para 47.
Ibid at para 48.
719 Ibid at para 49.
720 Ibid at para 50.
721 Ibid at para 92.
717
718

The Second Consultant’s report was unbiased towards whether Silvercorp was a good or bad investment. While Carnes’ own report,
the Alfred Little Report, implied that the Second Consultant held the view that Silvercorp was a bad investment, Carnes was especially
careful not to explicitly state that this was the Second Consultant’s opinion (as that would have been a false statement).
723
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To determine whether the public interest power should be invoked, the BC Panel reviewed two of
the OSC’s leading decisions – Canadian Tire726 and Asbestos727 – as well as the OSC’s enforcement
decisions of Biovail,728 Donald,729 Suman,730 and Waheed731.
In summarizing the application of Canadian Tire to the aforementioned cases, the BC Panel noted
that the cases required either evidence of conduct that was “abusive to capital markets” or a breach
of an animating principle of securities regulation that was not necessarily accompanied by “abusive”
conduct. In analyzing the standard applied in those cases, the BC Panel stated that:
[…] the OSC cases diverge on whether to take a narrower or broader basis for
exercising the public interest jurisdiction. The narrower basis requires a finding that
the conduct was abusive of capital markets, or that a particular financial structure
was used with the intent of avoiding contravening a specific provision of the Act. The
broader basis, represented by the Biovail decision, is founded upon the concept
that a range of factors should be considered but that an order may be made without
a finding of abuse where the conduct is inconsistent with the animating principles of
the [BC Act].732 [emphasis added]
While the BC Panel found Carnes’ conduct “unsavory”,733 it was not prepared to exercise its public
interest power, as doing so would impose a “fair presentation” requirement that would present an
onerous burden on numerous parties, including research analysts.734 The BC Panel used the term
“fair presentation” to refer to a standard where anyone making a report is legally required to provide
a “full and fair”735 unbiased presentation of the facts. In their view, this standard would have been
much too strict. Having determined that Carnes’ conduct did not constitute fraud contrary to the BC
Act, the BC Panel took a cautious approach by applying the narrower standard and refusing to find
that Carnes’ conduct was “clearly abusive to capital markets”.736 Carnes’ conduct was not found to
be contrary to the public interest.
2.

Observations

The BC Panel was clearly cognizant of the policy implications that would be created for research
analysts, newspaper reporters and others who write opinions about public companies if it was to
base a finding on the failure to provide a fair and balanced presentation of all known facts relating
to concerns addressed in a public report. It would appear that the BCSC would need a clear finding
of misrepresentation, or at a minimum, likely fraud – or, in other words, a breach of securities laws
– to impose a sanction under its public interest jurisdiction.

Re Canadian Tire Corp (1987), 10 OSCB 857.
Committee for Equal Treatment of Asbestos Minority Shareholders v. Ontario (Securities Commission), 2001 SCC 37 [Asbestos].
728 Biovail, supra note 689.
729 Re Donald (1 August 2012), 35 O.S.C.B 7383, 2012 CarswellOnt 9499 [ Donald].
730 Re Suman (2012), 35 OSCB 2809 [Suman].
731 Re Waheed (26 August 2014), 37 O.S.C.B 8007, 2014 CarswellOnt 11912 [ Waheed].
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(ii)

Re Cohodes, 2018 ABASC 161
1.

Summary

Re Cohodes737 involved short seller Marc Cohodes (“Cohodes”), who was known for taking highly

publicized short positions in stocks of Canadian companies, such as Home Capital and Valeant
Pharmaceuticals International Inc. (now Bausch Health Companies Inc.).738
In May 2017, Badger Daylighting Ltd. (“Badger”), a TSX-listed company providing excavation
services in Canada and the US, released its financial results for the first quarter of 2017. On the same
day that the first quarter results were released, Cohodes publicly announced that he had taken a
short position in Badger four months prior and that he was launching a website as part of a
campaign against Badger.739 The website went live a few days later and contained a slide
presentation and a short thesis detailing Cohodes’ critical views on Badger (the “Short Thesis”).740
Cohodes began posting a significant number of tweets on his Twitter social media account claiming,
among other things, that Badger was guilty of illegally dumping toxic waste and that the company
was a fraud or “criminal operation”.741
One tweet posted by Cohodes on June 27, 2018 (the “June 27 Tweet”), displayed a photograph
of a Badger truck at night, in dump position, in what appeared to be a field. Cohodes stated in the
tweet that Badger was illegally dumping toxic waste in a field and that their “day was coming”. 742
Badger responded that the picture was taken by one of its operating partners and posted online to
show that lighting had been installed on the truck for nighttime operations. Further, the truck was
not located in a field but rather an oil and gas facility that belonged to one of Badger’s clients. The
material dumped from the truck was not toxic and the conduct was not illegal; the material had
been excavated by Badger and deposited in accordance with the client’s directions.743 Badger
claimed that this tweet, along with similar “false representations” of their company, resulted in
notable drops in Badger’s stock price and spikes in trading volumes.744 Badger claimed that if
Cohodes was “permitted to continue making false statements about Badger, there [would] be
substantial harm to Badger’s investors, Badger’s business and reputation, and the Canadian and
Alberta capital markets”.745
Staff of the ASC (“ASC Staff”) claimed that Cohodes was intentionally making false statements that
he knew would cause or contribute to an artificially low price for Badger shares; that is, conducting
a short and distort scheme. Under the authority granted to them by section 33 of the Securities Act
(Alberta) (the “AB Act”),746 the ASC Staff issued a notice of application against Cohodes, seeking an
interim order under section 198,747 which is similar to section 127 of the OSA, to prevent Cohodes
Re Cohodes, (10 October 2018), ABASC 161, online (pdf): Alberta Securities Commission <www.albertasecurities.com/-/media/ASCDocuments-part-1/Notices-Decisions-Orders-Rulings/Enforcement/2019/01/COHODES-Marc-Culver-RULING-2018-10-10-54274341.ashx> [Cohodes].
738
See Tom Teodorczuk, “An audience with short seller Marc Cohodes: ‘You have to be nine-tenths insane to do it’”, (10 September
2018), Financial News London, online: Financial News <www.fnlondon.com/articles/an-audience-with-short seller-marc-cohodes-youhave-to-be-nine-tenths-insane-to-do-it-20180910>.
739
Cohodes, supra note 737 at para 9.
740 Ibid at para 11.
741
Ibid at para 12.
742 Ibid at para 14.
743 Ibid at para 15.
744 Ibid at paras 16, 18.
745 Ibid at para 19.
746
“Section 33 of the [AB Act] gives the ASC the authority to respond promptly to threats to the integrity of the Alberta capital market,
including by making temporary orders that implement the preventative and protective measures available under s.198. We must be
satisfied that such orders are in the public interest […]”: see Ibid at para 30.
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from (i) trading in securities of Badger and (ii) “disseminating to the public, or authorizing the
dissemination to the public, any statements relating to the business or operations of Badger he
knows or reasonably ought to know are misleading or untrue […]”.748 Under section 198 of the AB
Act, the ASC has authority to make interim orders in the public interest to protect capital markets
until a full enforcement proceeding can be conducted. Importantly, these are merely interim
protective measures and not “sanctions for misconduct”.749 The threshold for securing an interim
order is low, as the ASC Staff only needed to establish on a prima facie basis that securities laws have
been contravened.750
To secure the interim order, ASC Staff alleged that Cohodes made misrepresentations in violation of
section 92(4.1) of the AB Act, 751 which is similar to Section 126.2 of the OSA, and that he was liable
for market manipulation under section 93(1)(a)(ii) of the AB Act.752
Upon a detailed examination of all the statements made by Cohodes, including the Short Thesis,
allegations of illegal toxic dumping and the June 27 Tweet, the ASC found that only the June 27
Tweet was established to be untrue on a prima facie basis.753 Therefore, the action against Cohodes
was narrowed to whether his statement about illegal toxic dumping had contravened securities
laws. The ASC then shifted their focus onto whether the June 27 Tweet would reasonably have been
expected to have a significant effect on Badger’s stock price or market value. The ASC Staff argued
that Cohodes had a substantial following and meaningful influence, as evidenced by his 25,600
followers on Twitter, and a reputation as a famous short seller.754 Conversely, Cohodes contended
that he did not have great influence in the capital markets and that no one really listened to him.755
In respect of Cohodes’ credibility, the ASC was not persuaded that his publicly expressed opinions
on Badger “commanded sufficient respect among market participants to justify an inference that a
reasonable investor would find his statements credible and useful in making an investment
decision”.756 The ASC determined that a Bloomberg article written about Cohodes did not by itself
establish that he had an “enduring reputation for predictive acuity” such that a reasonable investor
would rely on his statements in making decisions to buy, sell or hold Badger stock. 757 It was noted
that while Cohodes had an “elevated opinion”758 of his own ability to detect fraud and improper
management practices, there was no evidence that the public held the same opinion. On the issue
of Cohodes’ social media following, the ASC found that it was highly unlikely that all of his 25,600
followers on Twitter had an interest in Badger stock. This was evidenced by the relatively low amount
of “likes” and “comments” on his Badger tweets and the fact that Badger’s stock only dropped by
0.6% in one day following the June 27 Tweet.759 During the 14-month period from May 12, 2017,
to July 10, 2018, Cohodes posted 160 tweets relating to Badger, all of which were determined by
Ibid at para 1.
Ibid at para 31.
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the ASC to have no apparent correlation to movements in Badger’s share price.760 While the ASC
acknowledged that someone in Cohodes’ position might be able to affect the market for shares of
a small thinly traded issuer in certain circumstances, this did not apply to a company such as Badger,
which had a market capitalization in excess of $1 billion and reasonable liquidity.761
The ASC refused to find that Cohodes had committed an actionable misrepresentation. While the
June 27 Tweet was misleading in nature, the ASC did not find that it created an artificial price for
Badger’s shares, and therefore there was no conclusive evidence of market manipulation. As the
evidence was insufficient to establish on a prima facie basis that Cohodes had contravened the AB
Act, the ASC Staff’s application for an interim order was dismissed.
2.

Observations

The hurdles faced by staff of securities regulators in obtaining a remedy under securities legislation
for the disclosure of false or misleading information by short campaigners is clear. Proving that a
statement was false is simply not enough. The information must have reasonably been expected to
have a significant impact on market price, which to some extent depends on the reliance by investors
on false statements made by a short campaigner. With the result achieved in Cohodes, staff of
securities regulators would be expected to be overly cautious in seeking similar relief.
5.4

Civil Actions

Outside of a prosecution, securities legislation offers few private remedies to issuers that are the
targets of short campaigns or to their shareholders to compensate them for their losses, even where
securities regulators conclude that the tactics used by the short campaigners violated securities
laws.762 Instead, the target companies and their shareholders are left to seek damages through
private law civil claims. While there are a variety of private law claims that could be used to respond
to a short campaign or an alleged short and distort scheme, there is no private law or statutory
remedy for abusive short selling or naked short selling in and of itself. Rather, the target company
and its shareholders are left to characterize their respective losses in a way that matches existing civil
claims, and the remedies available to the target company and to its shareholders will vary depending
on the nature of the harm alleged.
There are downsides towards pursuing a claim in court. Litigation can be costly and time consuming,
and it can distract management and take up resources that are needed for the company to maintain
strong business performance. For retail investors, the prospect of bringing a claim against short
sellers is daunting – the cost of retaining counsel is beyond the financial resources of most small
investors and the financial consequences of an unsuccessful claim, including a “loser pays” costs
regime, are potentially devastating. Institutional investors and larger private equity firms may be in a
better position to fund litigation and risk an adverse cost ruling, but even then, recovering damages
through any of the private law claims discussed below could be quite difficult. The evidentiary onus
to prove the existence of a conspiracy between those engaged in a short campaign, for example, is
on the plaintiff. As the legal proceedings can continue for years, target companies that are junior
issuers may not have the resources to fight against a short campaigner.
The following is a general discussion of the types of claims that a target company and its shareholders
may pursue in a civil action against a short campaigner conducting a short campaign or short and
760
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Ibid at para 12, 92–93.
Ibid at para 83.

Section 122.1 of the OSA gives a court jurisdiction to order restitution or compensation in relation to an offence to an “aggrieved
person or company” on conviction of an offence under the OSA, but this is not a remedy available to an issuer or a shareholder absent
a prosecution or conviction.
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distort scheme. Each potential private law claim has conceptual difficulties, and each will be
discussed below.
5.4.1 Corporate Remedies
For the target of a short campaign, a lawsuit is not only a way to pursue monetary damages against
the short campaigner, but it also works as a form of partial corrective disclosure in responding to a
short campaign. For example, if a company is accused of fraud in a short campaign, the investing
public would not expect the company to open itself up for discovery and pursue civil action against
the short seller, unless it was innocent of the claims alleged. The target company’s failure to pursue
legal action may be perceived as validation of the short seller’s claims against the company. For this
reason, a civil action may sometimes be the only way to prevent the target company’s share price
from falling drastically in the short term. Additionally, any advancements in the lawsuit in the target
company’s favour may result in an increase of the share price, making it more difficult for the short
seller to hold its position.
The target company could theoretically sue those responsible for a short campaign for damage to
its reputation, as well as other economic losses. However, it is important to recognize that the most
obvious economic consequence of a short campaign – the loss of market capitalization itself – is not
recoverable by the corporation. Market capitalization refers only to the total market value of the
target company’s outstanding shares.763 It is not itself a corporate asset or even an accurate proxy
for the target corporation’s value. However, the loss of market capitalization, which potentially
represents the market’s perception of the target corporation’s actual value in light of the information
released in a short and distort campaign, may cause other losses, such as increased financing costs
or increased costs in raising additional capital. There are a number of existing forms of civil claims
that could be used to seek compensation, including actions for defamation for harm to its reputation
and conspiracy claims. The target may even have potential claims for intentional interference with
economic interests or unjust enrichment, as discussed below.
5.4.1.1

Conspiracy

Claims based on conspiracy are perhaps one of the more obvious remedies for the target of a short
campaign or short and distort scheme. Short sellers may work in concert, with the apparent help of
analysts, in what appears to be a concerted effort to cause the target company’s share price to drop.
While there may be emerging uncertainty as to the strength of the distinction, there are traditionally
two forms of private action for conspiracy: (i) civil conspiracy and (ii) unlawful conspiracy. The
requirements for each vary somewhat and depend in part on the object of the alleged conspiracy.
To succeed in a claim for civil conspiracy – i.e., where the conspirators did not engage in unlawful
conduct – the target would need to establish that the short campaigners’ predominant purpose was
to cause it economic harm by driving down its share price. Such a claim could be very difficult to
credibly establish if the short campaigners did not engage in any unlawful conduct, such as
prohibited market manipulation or deception, in which case the most obvious explanation for why
the short campaigners engaged in a short campaign is simply to make money.
However, the target company would likely have a stronger conspiracy claim if the short campaigners
used a disinformation campaign, amounting to deceptive or manipulative market practices or
defamation, in order to drive down the share price – changing the claim from one based on civil
Market capitalization is obtained simply by multiplying the number of the target company’s outstanding shares by the current market
price for one share: see Investopedia Online “Market Capitalization”, online: Investopedia
<www.investopedia.com/terms/m/marketcapitalization.asp>.
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conspiracy to an unlawful one. If unlawful means are used, the target company would not need to
show that the predominant purpose of the conspiracy was to injure it. Rather, it would be enough
to show that the short campaigners knew, or should have known, that the company would be
injured as a result of the short campaign.
To date, while companies have brought conspiracy claims against short campaigners, there has not
been a Canadian decision on the merits holding them liable for provable financial losses caused by
a short campaign.
5.4.1.2

Defamation

Defamation is the other obvious private law claim available to the target of a short campaign. The
common law recognizes the interest every person has in their good reputation, including
corporations. A short campaigner or even an analyst, or potentially a journalist, may be liable to the
target of a short campaign for statements made about the target that impugn or attack the target’s
reputation – and are not merely critical, unflattering or embarrassing.
If the target company believes that the short campaigner has made misleading or untrue statements
about the company or its management to the public or shareholders, it may choose to pursue a
defamation claim against the short campaigner. Defamatory statements are presumed to be false,
but if the statements are proven true, there is no defamation. Therefore, a short campaigner will
have every interest in proving the truth of the statements it made, and through the discovery
process, it will gain access to relevant corporate documents to bolster the truth of its claims. A
defamation claim is not without potential risk for the target company and can be a double-edged
sword; the risk of reputational damage is considerable if the evidence shows that the concerns raised
about the target company and its management were not only credible, but true.
If the target company can prove that it was defamed, it can recover general damages for loss of
reputation. It may also be able to recover other provable losses beyond the harm to its reputation,
such as its loss of market capital, and, in extreme circumstances, aggravated and punitive
damages.764 Defamation, however, is a highly technical cause of action. As noted above, truth is a
complete defence to a defamation claim, but it is not the only defence. Short campaigners may be
able to justify statements made during a short campaign on the basis of fair comment or on an
occasion of qualified privilege, which is highly fact-dependent and largely based on considerations
of public interest. If short sellers can bring the statements made during a short campaign into the
scope of these defences, then absent any evidence of malice, the target company’s defamation claim
may not succeed.
There have been concerns that a company may use a defamation lawsuit as a tool to silence
legitimate criticism against it. A “strategic lawsuit against public participation”, or a “SLAPP lawsuit”,
is a colloquial term describing a lawsuit used as a weapon to silence legitimate critics and coerce
self-censorship by “redirecting their energy and finances into defending a lawsuit and away from
their original public criticism”.765 On November 3, 2015, anti-SLAPP legislation766 was brought into
Where the Court of Appeal for Ontario concluded that Barrick Gold Corp. had been defamed by postings on an industry bulletin
board and increased the quantum of both general damages for lost reputation as well as punitive damages based on the defendant’s
high-handed and malicious conduct: see Barrick Gold Corp v Lopehandia, 2004 CarswellOnt 2258, [2004] O.J. No. 2329.
765 Salewski v Symons, 2012 ONSC 1307 at para 4 [Salewski].
766 See Protection of Public Participation Act , 2015, SO 2015, c 23. On November 3, 2015, Ontario passed Bill 52 An Act to amend the
764

Courts of Justice Act, the Libel and Slander Act and the Statutory Powers Procedure Act in order to protect expression on matters of
public interest under the Protection of Public Participation Act. Bill 52 provides the anti-SLAPP legislation as amendments to the Courts of
Justice Act, Libel and Slander Act, and the Statutory Powers Procedure Act. The main source of anti-SLAPP legislation is provided by the
newly added sections 137.1–137.5 of the Courts of Justice Act (as amended), with accompanying amendments to reflect the change in
legislation.
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effect in Ontario to address the concern of companies, particularly those with substantial resources,
misusing defamation claims to stifle legitimate criticism. The anti-SLAPP legislation amended the
Courts of Justice Act to allow the defendant of a defamation claim to bring a motion to dismiss the
claim on the basis that the impugned speech should be protected in the interest of the public. 767 If
the judge is satisfied that the criticism expressed by the defendant relates to a matter of public
interest, the claim may be summarily dismissed. However, the judge will not dismiss the claim if there
are grounds to believe that the claim has substantial merit or that the defendant has no valid
defence, or the harm that has been or is likely to be suffered by the claimant is sufficiently serious
such that the public interest in allowing the proceeding to move forward outweighs the public
interest of protecting free speech and board participation in debates on matters of public interest.768
With respect to the proportionality of public interest, the Ontario Superior Court of Justice has held
that, in order for the claimant to meet this onus in a defamation claim, the evidence of damages
suffered or likely to be suffered as a consequence of the impugned statements must be such that
there is “credible and compelling evidence of harm that appears reasonably likely to be proved at
trial”.769
The defendant of a defamation lawsuit may be entitled to costs of the motion brought under the
anti-SLAPP provisions and of the proceeding on a full indemnity basis if summary dismissal is
granted.770 Additionally, the judge may award damages if the claimant is found to have brought
the defamation action in bad faith or for an improper purpose.771 In effect, the anti-SLAPP provisions
present a hurdle for a target company in bringing a defamation claim, as there is risk that such a
claim will be dismissed before trial. However, a defamation action remains a good potential response
to a target of a short and distort campaign. To date, the only anti-SLAPP case that has been brought
in connection with short selling is Thompson v Cohodes,772 in which the Ontario Superior Court of
Justice dismissed the anti-SLAPP motion brought by Cohodes, the alleged libeler, as the public
interest in allowing the proceeding to continue outweighed the public interest in protecting the
expression of the defendant.773 In considering the harm that had or likely to have been suffered by
the plaintiff, the court considered the seriousness of the charge, the mode and extent of the
publication, the position and standing of the plaintiff in the community and the defendant’s conduct
before and after the time of publication.774
5.4.1.3

Unjust Enrichment

For those who see the function of capital markets as facilitating long-term investment and the
creation of shareholder wealth, it may be tempting to see the profits made by short campaigners as
being unfairly earned at the expense of the target company. Unjust enrichment occurs when one
Section 137.1(3) (as amended) of the Courts of Justice Act provides that “[o]n motion by a person against whom a proceeding is
brought, a judge shall […] dismiss the proceeding against the person if the person satisfies the judge that the proceeding arises from an
expression made by the person that relates to a matter of public interest”: see Courts of Justice Act, RSO 1990, c C.43, s 137.1(3) [Courts
of Justice Act].
768 Section 137.1(4) (as amended) of the Courts of Justice Act provides that “[a] judge shall not dismiss a proceeding under subsection
(3) [of section 137.1] if the responding party satisfies the judge that, (a) there are grounds to believe that, (i) the proceeding has
substantial merit, and (ii) the moving party has no valid defence in the proceeding; and (b) the harm likely to be or have been suffered
by the responding party as a result of the moving party’s expression is sufficiently serious that the public interest in permitting the
proceeding to continue outweighs the public interest in protecting that expression”: see Courts of Justice Act, s 137.1(4).
769 Able Translations Ltd v Express International Translations Inc, 2016 ONSC 6785 at para 83 (as cited in Thompson v Cohodes, 2017
ONSC 2590 at para 30 [Thompson]).
770 Section 137.1(7) (as amended) of the Courts of Justice Act provides that “[i]f a judge dismisses a proceeding under [section 137.1],
the moving party [of the motion] is entitled to costs on the motion and in the proceeding on a full indemnity basis, unless the judge
determines that such an award is not appropriate in the circumstances”): see Courts of Justice Act, s 137.1(7).
771 Section 137.1(9) (as amended) of the Courts of Justice Act provides that “[i]f, in dismissing a proceeding under this section, the judge
finds that the responding party [to the motion] brought the proceeding in bad faith or for an improper purpose, the judge may award
the moving party [to the motion] such damages as the judge considers appropriate”: see Courts of Justice Act, s 137.1(9).
772
See Thompson, supra note 769.
773
Ibid at para 40.
774
Ibid at paras 32–36.
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party (i.e., the short campaigner) is enriched at the expense of another (i.e., the target company or
its shareholders) in a manner that the law deems as unjust – that is, without any “juristic reason” or
legal justification. Conceptually, a successful claim for unjust enrichment could potentially require
those who profited in a short campaign to disgorge those profits, regardless of the damages the
target company is able to prove. To be successful, however, the target company would need to
establish that the short campaigner obtained an enrichment or benefit, that the target suffered a
corresponding loss or deprivation, and that there was no legal right for the short campaigner’s
benefit. It may be very difficult to establish a relationship between the target company’s losses and
the gains made by a short seller. Other factors are at play in the capital markets – considerations
such as price discovery complicate establishing any direct connection between the short seller’s
profits, which are based on the difference between the price at which the seller can sell the target
company’s shares and then acquire shares to cover its sales, and the target company’s losses.
Similarly, it may be very difficult to demonstrate that these profits were made unjustly, as shares are
sold by willing sellers and bought by willing purchasers.
5.4.1.4

Intentional Interference with Economic Relations

The target of a short campaign could potentially base a claim for intentional interference with
economic relations on wrongful conduct aimed at its shareholders, such as fraud or
misrepresentation that induce them to sell.775 The often misunderstood tort of intentional
interference with economic relations has been described as creating “parasitic” liability and requires
the following: (i) an intent to injure and cause loss to the plaintiff, which in this case is the target
company; (ii) interference with the target company’s business through illegal or unlawful means; (iii)
the unlawful means are directed at a third party, which in this case is the target company’s
shareholders, who would have their own cause of action as a result of the same unlawful conduct;
and (iv) the target company suffered economic loss as a result.776 What constitutes unlawful means
in the context of this tort is likely narrower than what constitutes unlawful means for the purposes
of conspiracy.
As with claims based on conspiracy, proving that a short campaigner targeted shareholders with the
intention of causing harm to the target will be critical and likely very difficult to establish.
5.4.2 Shareholder Remedies
A corporation is a separate legal person from its shareholders, with its own legal rights and interests.
Shareholders “own” the corporation, but so long as the corporation does not dissolve or otherwise
wind-up its business generally, they do not have any right to its underlying assets. Rather, shares are
a “bundle” of rights, including a right to a proportionate part of the corporation’s assets on its
winding-up and the right to oversee management through the election of directors at shareholder
meetings.777
Shareholders face a fundamental problem in recovering damages based on the target company’s
losses, or even the loss of their investment. Again, market capitalization is not a measure of the
market’s valuation of the target company; it is not an asset. Under corporate law principles – often

See Catalyst Capital Group Inc. v. Veritas Investment Research Corp., 2016 ONSC 23 at para 39, rev’d on other grounds, 2017
ONCA 85 (where a claim of intentional interference with economic relations survived a motion to strike).
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Bram Enterprises Ltd. v AI Enterprises Ltd, 2014 SCC 12.
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Re BCE Inc., 2008 SCC 69 at paras 34–36.
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referred to as the Rule in Foss v Harbottle778 – shareholders do not have an independent right of
action based on the loss of value of their shares, because these losses reflect the harm done to the
target company. As a general proposition, these actions can only be brought by the target company
itself, or by its shareholders on its behalf, with leave of the court under the appropriate corporate
statute.779 Rather, shareholders must find a way to frame their claims in a way that creates a cause
of action that accrues to them personally, and that is not merely a reflection of the losses suffered by
the target.
Therefore, civil remedies are particularly ill-suited to providing the target company’s shareholders
with meaningful compensation for their losses. Shareholders may suffer significant financial losses,
regardless of whether they sell their shares in the midst of a short campaign or remain shareholders
of a company with a diminished market capitalization, which represents the loss in the value of their
shares. Shareholders do not have a legally protected interest in either the target company’s
reputation or its assets. Shareholders who later regret selling their shares during a short campaign
have potential claims against short campaigners for damages for their individual losses – most likely
sounding in misrepresentation or, potentially, conspiracy or intentional interference with economic
relations. Shareholders who do not sell and see the value of their investment diminished in the
aftermath of a short campaign have fewer options.
5.4.2.1

Conspiracy

While shareholders could potentially bring claims for damages against short campaigners for
conspiracy, an action for conspiracy is not a good fit for shareholder claims. Civil conspiracy, in
particular, appears to be a particularly weak claim. Proving that the short campaigners had an
ulterior motive of driving down the target company’s share price in order to destroy its shareholders’
investments risks the appearance of rank speculation verging on conspiracy theory based on
personal animus. Such a claim could be very difficult to establish credibly. If the short campaigners
did not engage in any unlawful conduct, such as prohibited market manipulation or deception,
then the most obvious explanation for why the short campaigners engaged in a short campaign is
simply to make money and not to destroy the value of existing shareholders’ investments.
Like the target company, however, shareholders would likely have a stronger conspiracy claim if the
short campaigners used a disinformation campaign, amounting to deceptive or manipulative market
practices or defamation, in order to drive down the share price. Again, the use of unlawful means
changes the onus on shareholders – it would be enough to show that the short campaigners knew,
or should have known, that the shareholders would be injured as a result of the short campaign.
5.4.2.2

Misrepresentation

Short campaigns often involve a flurry of information about the target company. Shareholders may
decide that the concerns raised by the short campaigner is sufficiently credible or worrisome to sell
their shares. Depending on the outcome of the short campaign, selling shareholders may regret the
The Rule in Foss v Harbottle has long distinguished between wrongs done to the corporation from wrongs or harm suffered by its
shareholders. Shareholders can only sue for wrongs done to them directly and individually, and not for wrongs done to the
corporation, even if they suffer indirect economic harm in their capacity as shareholders. Shareholders who want to pursue a remedy
on behalf of the corporation must do so through a derivative action brought in the name of the corporation: see Foss v Harbottle
(1843), 67 ER 189, 2 Hare 461.
779 See Canada Business Corporations Act, RSC 1985, c C 44, s 239. Provincial business corporations acts have equivalent provisions, all
of which require a shareholder seeking to bring a derivative action on behalf of a corporation to obtain leave of the court to do so.
Leave is contingent on the plaintiff first complying with the statutory prerequisites to a derivative claim, such as giving notice to the
corporation’s board of directors of his or her intention to apply to the court for leave. Leave will not be granted unless the court is
satisfied that the plaintiff is acting in good faith and that the action appears to be in the interests of the corporation. There are certain
exceptions, for example, potentially where the corporation has no cause of action it can enforce, but shareholders do have a claim: see
also Meditrust Healthcare Inc. v Shoppers Drug Mart (2002), 2002 CarswellOnt 3380, 61 OR (3d) 786 at paras 42–43.
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decision to divest their interests in the target company, especially if the stock recovers a price that is
higher than the price at which they sold. In such cases, selling shareholders who regret liquidating
their investment may be able to bring a claim for misrepresentation. Similarly, shareholders who are
persuaded by the target company to hold on to their investment may suffer losses if the target
company cannot successfully bolster the market’s confidence. The target company’s public
statements may also form the basis of a claim for misrepresentation against the target company and
its directors if its response to the short campaign induces shareholders to hold onto their shares. This
may be the only recourse for shareholders in the event that the concerns raised by the short
campaigner ultimately prove to be true.
Misrepresentation claims can be made when an untrue statement of fact or law is made by one
party (i.e., the short campaigner) that induces another to undertake some action (e.g., a shareholder
who is induced to buy or sell securities). There are three types of misrepresentation: (i) fraudulent
misrepresentation, (ii) negligent misrepresentation and (iii) innocent misrepresentation. Reliance is a
key element of any misrepresentation claim – the plaintiff must connect the alleged
misrepresentation to a change in position and the losses alleged. The target of a short campaign
may not have a claim for misrepresentation since it is difficult to see how the target would rely on
any statement made by short sellers to change its position. In contrast, shareholders may very well
rely on the statements made by short sellers or the target company in making a decision as to
whether to sell or hold the target company’s shares. The importance of proving reliance cannot be
understated. Each shareholder claiming to have suffered a financial loss as a result of relying on
statements made by a short campaigner must establish not only that the statements made were
false, but that the shareholder relied (reasonably) on the statements and suffered a financial loss as
a result. This makes shareholder claims for misrepresentation against short campaigners difficult to
pursue through a class action, and therefore expensive to prosecute.780
5.4.2.3

Unjust Enrichment

Shareholders who lose the value of their investment may see the profits made by short campaigners
as unfairly earned at the expense of long-term investors. Again, as discussed above, there must be
a correlation between the profits earned by the short sellers and the losses incurred by the target
company’s shareholders. While there is a more direct nexus between a shareholder’s decision to sell
in a short campaign and the ability of short campaigners to profit, this may not be sufficient to
establish that profits made by short sellers resulted in a corresponding loss or deprivation suffered
by either selling shareholders, or those who retain their investment in the target company. The short
sellers’ profits represent the difference between the price at which the short sales are made and the
cost to settle the sale. It would be exceedingly difficult for any individual shareholder to connect their
investment losses to particular profits made given the manner in which securities are traded, and
trades are settled, in Canadian marketplaces. It would likely be even more difficult to demonstrate
that there was an absence of a legal justification or excuse for the losses – again, shares are sold by
willing sellers and bought by willing purchasers on capital markets.
5.4.2.4

Intentional Interference With Economic Relations

A shareholder claim for damages based on the tort of intentional interference with economic
relations may offer shareholders a way to seek a personal remedy for harms they suffer as a result of
a successful short and distort campaign. Again, as discussed above, this is a “parasitic” tort in that a

The problems posed by the requirement to prove individual reliance was the motivation for the introduction of section 138 to the OSA,
which provides a statutory cause of action for misstatements by a reporting issuer in public disclosures but eliminates the need for investors
to prove reliance.
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shareholder claim is contingent on short campaigners engaging in wrongful conduct aimed at the
target company, such as defamation or unlawful conspiracy, such as a misleading short campaign.
Shareholders claiming damages based on intentional interference with their economic relations
would need to establish the following: (i) the short campaigner intended to cause shareholders
economic loss or harm; (ii) the short campaigner interfered with the shareholders’ economic interests
through illegal or unlawful means; (iii) those illegal or unlawful means were directed at a third party,
namely the target company, and the target company has its own cause of action against the short
campaigners as a result, such as conspiracy or defamation; and (iv) the shareholders suffered
economic losses, such as the loss of their investment, as a result.781
The tort is still in development and the relationship between a shareholder claim for intentional
interference with economic relations and the rule in Foss v Harbottle is not well explored.782
Certainly, shareholder claims based on this tort could be vulnerable to a motion to strike on the basis
that the claims are truly derivative of the harms suffered by the target, and are not independent
shareholder claims. Whether this tort offers shareholders any meaningful prospect for recovering
their economic losses at the end of a short campaign remains to be seen.

See Quadrangle Group LLC v Canada (Attorney General), 2015 ONSC 1521 (which was not a short selling case, but was an action by
shareholders to recover the value of their lost investment in Mobilicity).
782
The Ontario Superior Court rejected Foss v Harbottle as a basis to strike a shareholder claim for intentional interference in economic
relations in this case, where the losses suffered by shareholders (that of their investment) were considered to be separate from the losses
suffered by the corporation): see ibid at paras 17–18 and 28–29.
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6.

NAKED SHORT SELLING
6.1

What is Naked Short Selling

Naked short selling is not explicitly defined in UMIR or any other Canadian statutes or regulations. It
commonly refers to the short sale of securities where arrangements are not made to borrow the
securities necessary to settle the trade. However, regulators would likely define naked short selling
as a prohibited short sale. For purposes of Section 6, we will adopt the more common definition of
naked short selling.
While IIROC has stated that naked short selling is not permitted under UMIR,783 it has also confirmed
that Rule 2.2 of UMIR does not require a Participant or Access Person that is entering into a short
sale to make a “positive affirmation” that it can borrow or otherwise obtain the securities necessary
to settle the trade prior to entering the order.784 Accordingly, all that is required is a “reasonable
expectation” that the trade can be settled. However, there is no definitive guidance from IIROC as
to what exactly meets this “reasonable expectation” standard. Instead, IIROC has made it clear that
the “reasonable expectation” standard, which forms the basis of what constitutes prohibited short
selling, is focused on whether the purpose of the trade is manipulative or fraudulent, and on limiting
failed trades:
The [reasonable expectation standard] merely requires that the vendor not make a
sale knowing that the securities cannot be borrowed and that the vendor take
“reasonable steps” to attempt to borrow the securities to make delivery on closing.
Having made a sale of a security that has failed to settle because of an inability to
borrow the security, a person should not undertake further short sales of that security
without knowing where the securities to complete the additional sales will be
obtained.785 [emphasis added]
Accordingly, one may effect a short trade without knowing that the trade can be settled and remain
in complete compliance with UMIR, so long as at the time of placing the order, the seller had an
intention of covering the trade. In other words, naked shorting, in the more common definition of
the term, is not prohibited by the letter of the law, as there is no requirement to arrange for the
securities sold to be located or borrowed prior to entering into the short sale.
In the US, Regulation SHO requires that broker-dealers must have either borrowed or entered into
an arrangement to borrow the security, or have reasonable grounds to believe the security can be
borrowed in time for delivery on the settlement date.786 ESMA goes even further and requires
disclosure of evidence of firm arrangements prior to settlement. Similarly, in Australia, the short seller
must have a presently exercisable and unconditional right to vest the shares in the buyer, which can
be achieved by a securities lending arrangement, or any other legally binding commitment to deliver
the securities before the settlement date.787 In light of the lack of guidance on a subjective standard
and the generous allowance of 10 trading days after the expected settlement date before a failed
trade has to be reported in an EFTR, it would appear that there could be a greater number of naked
short sales that go undetected in Canada when compared to other markets.
It is important to note that certain types of naked short selling form an integral part of our capital
markets. For example, market makers engage in naked short selling to provide liquidity in the market,
IIROC Notice 12-0078, supra note 62 at 9.
Ibid.
785
Market Integrity Notice 2004-017, supra note 147 at pages 25–26.
786
Regulation SHO, supra note 393 at § 242.203(b).
783
784
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See Section 4.4.
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which is essential to an efficient market. In the US, market makers are exempt from the SEC’s ban on
naked short selling under Title 17 of Regulation SHO. In Canada, UMIR provides certain exemptions
for market participants that have “Marketplace Trading Obligations”,788 which allows market makers
to act swiftly without having to cover their transactions (see Section 2.1.2.2).
6.2

Prevalence of Naked Short Selling and Risks to the Market of Such Activity

The implications of naked short selling may be serious to both investor confidence and market
integrity. In fact, it may increase systemic risk. Naked shorting is likely to increase failed trades, which
may prove highly disruptive to capital markets.789
Also, naked short selling will likely create “phantom” or “counterfeit” shares by artificially increasing
the number of shares traded, where shares are being sold – and therefore purchased – without
being covered.790 As a practical matter, this cannot increase the actual number of shares
outstanding, but may nevertheless artificially increase shares by effecting a trade without a
connection to any physical shares.791 This may also impact voting rights.792
Additionally, price discovery, which is clearly a key benefit of short selling, is likely skewed by naked
short selling:
While temporary price reductions will rebound quickly in covered short sales, this
correction will not occur promptly in a naked short sale. Securities market regulators
believe that market manipulators use naked short selling to force prices below values
that would be possible in covered short selling by creating relatively long-term excess
supplies of a stock disproportionate to the number of shareholders willing to lend
shares. Moreover, when naked short sellers must cover their positions, they create
excess demand for stocks. Thus, naked short selling creates more volatility than
covered short selling because naked short sellers can push stock prices down and
pay inflated prices to cover their positions.793
Moreover, naked short selling provides more economic incentives for persons to participate in
manipulative activity, such as short and distort schemes, in light of the need to deploy less capital
before pursuing such trades, particularly where borrowing rates are high, or simply to pursue targets
in circumstances where shares cannot be borrowed.
Nevertheless, there are proponents who argue that naked short selling will not raise systemic risk
issues in the Canadian market and is, in fact, an essential part of the market, particularly for liquidity
purposes. Commentators have suggested that while there are borrowing facilities in the Canadian
market, it is not practically possible to borrow most non-TSX-listed (“venture”) stocks and a preborrowing requirement would effectively result in a prohibition of short trading in the venture

See supra note 43 (for the definition of “Marketplace Trading Obligations” under UMIR 1.1).
IOSCO, Regulation of Short Selling Final Report, supra note 394 at 21.
790 Citizens for Securities Reform, “White Paper: Counterfeiting Stock 2.0”, online (pdf): Counterfeiting Stock
<counterfeitingstock.com/CS2.0/CounterfeitingStock20Full.pdf>.
788
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Ibid.

A significant level of or persistent failed trades, whether as a result of naked shorting or otherwise, may have adverse consequences
for shareholders who may be relying on the delivery of those shares for voting and lending purposes. See US Securities and Exchange
Commission, Federal Register, “Amendment to Regulation SHO” Release No. 34-56212 (7 August 2007), online (pdf): US Securities and
Exchange Commission <www.sec.gov/rules/final/2007/34-56212fr.pdf>.
793
See McGavin, supra note 381 at 205–206.
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markets.794 It is also suggested that dealers use naked short selling in the junior markets as an
effective tool to “prevent junior stocks from being bid up to unreasonable levels”.795 It is clear that
IIROC is aware of these views and, as recently as October 2017, the following was reported:
During a roundtable discussion last year, officials at small-cap firms told IIROC officials
they believed some dealers were “unlawfully allowing short sales to occur to the
detriment of shareholders and the issuers of these securities,” according to Victoria
Pinnington, senior vice-president of market regulation at IIROC.
In particular, there was a perception that the back offices of some dealers were
allowing for delayed delivery of securities to cover short sales, she said.796
IIROC’s and the proponents’ defence of the reasonable expectation standard and naked short selling
is based on the view that failed trades, even in the junior market, are extremely low and therefore
naked short selling is not a concern. IIROC also asserts that the predominant cause of failed trades is
administrative delay or error, and that very few failed trades are the result of, or in connection with,
short selling activity (see Section 7.4.1.2).797
However, given the fact that failed trades are not publicly reported, and that the settlement process
(see Section 2.4.6) and UMIR give short sellers a significant period of time to cover short sales before
a reporting requirement with respect to the trade failure is triggered, it would appear that the actual
concerns of naked short selling and failed trades are not fully captured and visible to the market.
Furthermore, settlement disruption is not the only systemic risk related to naked short selling.
Nonetheless, even if we limit our review of risks to failed trades, IIROC’s focus on failed trades across
the entire market may not be helpful to detect or understand systemic risk. Systemic risk can result
from the failure of one or a few key companies, and it may therefore be helpful to focus on failed
trades in connection with short campaigns on specific companies to provide more meaningful
insights into the actual impact of naked short selling and failed trades.
Two days after Kerrisdale Capital Management LLC released its negative report (the “Kerrisdale
Report”) with respect to Northern Dynasty Minerals Ltd. (“Northern Dynasty”) on February 14,
2017, the number of fails-to-deliver on the NYSE spiked from 5,722 on February 13, 2017, to
300,140 on February 16, 2017.798 Additionally, the period between March 1 to March 7, 2017,
being 11 to 15 trading days after the date of the report, saw another dramatic increase in the
number of fails-to-deliver on the NYSE799 – ranging from 1,720,851 on March 1, 2017 to 191,752
Letter from the Investment Industry Association of Canada to the Investment Industry Regulatory Organization of Canada (26 May
2011) at 3, online (pdf): Investment Industry Association of Canada <iiac.ca/wpcontent/themes/IIAC/resources/1566/original/IIAC%20Response%20letter%20re%20Short%20Sale%20Regs%20-FINAL%20(2).pdf>.
IIAC 2011 Comment Letter, supra note 323 at 3.
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Ibid.

Shecter, Is Canada Ready? supra note 619.
According to IIROC Notice 08-0143 supra, note 59, the 2006 study conducted by RS found that failed trades only accounted for
0.27% of the total number of trades executed, and while the more “junior” the marketplace in terms of the type of security traded, the
higher the incidence of failed trades, the number was still only between 0.90% and 2.22%. The study also found that:
(a) administrative delay or error accounted for almost 51% of failed trades;
(b) less than 6% of failed trades resulted from short sales;
(c) failed trades involving short sales accounted for only 0.07% of total short sales;
(d) buy-ins were executed in only 4% of failed trades; and
(e) the average failed trade was settled 4.2 days after the “expected settlement date”, with 96% of failed trades settled within 10
days after the “expected” settlement date.
798
US Securities and Exchange Commission, “Fails-to-Deliver data” (accessed August 2019) at February 2017 first half and February
2017 second half, online (zipped file): US Securities and Exchange Commission <www.sec.gov/data/foiadocsfailsdatahtm> [SEC, Failsto-Deliver data].
799
US Securities and Exchange Commission, “Fails-to-Deliver data”, supra note 798 at March 2017, first half.
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on March 7, 2017.800 This appears to suggest that a significant increase in naked shorting occurred
around the time of the short campaign.
Further, looking at the number of fails-to-deliver and the volume of shares traded on the NYSE with
respect to Northern Dynasty from February 12, 2016, to February 14, 2018, approximately the oneyear periods prior to and following the Kerrisdale Report, it is possible to see that the number of failsto-deliver was not stable and did not correspond with trading volumes. Rather, the number of failsto-deliver increased significantly in some periods, including in the weeks before and after the
Kerrisdale Report. See Figure 1 below. The volume of shares traded spiked to the highest numbers
during the period studied immediately after the date of the Kerrisdale Report. See Figure 2 below.
The considerable increase in the volume of shares traded immediately following the Kerrisdale Report
was matched with a significant decrease in the share price of Northern Dynasty.
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Figure 1: Number of fails-to-deliver of Northern Dynasty Minerals Inc. on the NYSE from February 12,
2016 to February 14, 2018.

The number of fails-to-deliver gradually decreased as follows: 1,720,851 on March 1, 2017; 1,223,045 on March 2, 2017; 630,872
on March 3, 2017; 367,026 on March 6, 2017; and 191,752 on March 7, 2017: see SEC, “Fails-to-Deliver data”, supra note 798 at
March 2017, first half.
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Figure 2: Volume of shares of Northern Dynasty Minerals Inc. traded on the NYSE from February 12,
2016 to February 14, 2018.

When K2 & Associates Investment Management Inc. released its negative report (the “K2 Report”)
on Asanko on June 27, 2016, the number of fails-to-deliver reached 286,608 on July 1, 2016, as
compared to 24,276 on June 24, 2016 and 2,071 on June 27, 2016,801 before settling down again.
Interestingly enough, the number of fails-to-deliver was significantly higher in the days leading up
to the release of the report – 1,114,789 on June 22, 2016, and 587,398 on June 23, 2016. The
number of fails-to-deliver on June 22 and 23, 2016, and on July 1, 2016, were dramatically higher
than the surrounding dates,802 which were generally in the hundreds and thousands. Similarly, the
days leading up to and subsequent to May 31, 2017, when Muddy Waters released its report (the
“Muddy Waters Report”) on Asanko, saw abnormally high fails-to-deliver activity on the NYSE,
which tapered off by June 12, 2017.803 Again, this suggests that naked shorting activity occurred
around the time of the short campaign, resulting in significant anomalies in the number of fails-todeliver.
Similar to what was observed for Northern Dynasty, from June 29, 2015, to May 31, 2018,
approximately the one-year period prior to the K2 Report and the one-year period following the
Muddy Waters Report, the number of fails-to-deliver and the volume of Asanko shares traded on the
NYSE experienced abnormal spikes during certain periods, including around the dates of the K2
Report and the Muddy Waters Report. Looking at the data for Asanko, we observed that the number
of fails-to-deliver sharply increased immediately prior to the K2 Report and the Muddy Waters Report,
with the number of fails-to-deliver reaching the highest point for the period studied immediately
prior to the Muddy Waters Report. See Figure 3 below. The volume of shares traded increased
substantially immediately prior to the K2 Report, as well as before and after the Muddy Waters Report.
In fact, similar to the number of fails-to-deliver, the volume of shares traded is the highest for the
US Securities and Exchange Commission, “Fails-to-Deliver data”, supra note 798 at June 2016, second half and July 2016, first half.
Ibid.
803
The number of fails-to-deliver ranged from as high as 1,639,301 on May 24, 2017 to as low as 32,800 on June 5, 2017: see US
Securities and Exchange Commission, “Fails-to-Deliver data”, supra note 798 at March 2017, first half.
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period studied soon after the Muddy Waters Report. See Figure 4 below. Looking at the number of
fails-to-deliver as a percentage of the volume of shares traded,804 we observe that the percentage
spiked immediately preceding the dates of the K2 Report and the Muddy Waters Report, then
decreased following the reports. See Figure 5 below. We suggest that this pattern is in part due to
short sellers building short positions prior to the reports and, in some cases, being unable to settle
the trade on the expected settlement date, then covering their short sales following the release of
the negative reports when the share prices had declined.
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Figure 3: Number of fails-to-deliver of Asanko Gold Inc. on the NYSE from June 29, 2015 to May 31,
2018.

Note that in collecting this data, we matched the volume of shares traded on a particular date to the date that was (i) three trading
days following the trade date for dates before September 5, 2017, and (ii) two trading days following the trade date for dates on or
after September 5, 2017, in order to account for the standard settlement cycle for equity securities in the US.
804
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Figure 4: Volume of shares of Asanko Gold Inc. traded on the NYSE from June 29, 2015 to May 31,
2018.

Fails-to-Deliver as % of Volume Traded (NYSE) (Adjusted)
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Figure 5: Number of fails-to-deliver as a percentage of volume of shares of Asanko Gold Inc. traded on
the NYSE from June 29, 2015 to May 31, 2018. The percentage was calculated by dividing the number
of fails-to-deliver on a specific date by the volume traded three trading days prior to such date for dates
before September 7, 2017 and two trading days prior to such date for dates on and after September 7,
2017.

If the extraordinary increases in the number of fails-to-deliver and the volume of shares traded
experienced by Northern Dynasty and Asanko were with respect to companies that are critical to
the Canadian economy, such volatility would represent instances of potential systemic risk. The
above data is only in respect of the shares of Northern Dynasty and Asanko traded on the NYSE, as
failed trade data is not publicly available in Canada. The patterns observed in the examples above
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may also be present in the Canadian data, which would point to the possibility of systemic risk in
Canada that needs to be addressed.
6.3

Sanctions Against Naked Short Selling in Canada

There is a dearth of decisions by IIROC and other Canadian regulatory authorities imposing sanctions
against illicit short selling activity involving naked shorting in Canada. In the rare event that IIROC or
regulators do take action, the short selling activity is typically coupled with one or more other
breaches of securities laws or serious acts of misconduct contrary to UMIR.805 This is in direct contrast
to the US, where the SEC has been relatively very active in sanctioning dealers in connection with
naked shorting.806 The lack of sanctions in Canada is likely due to its comparatively relaxed regulatory
regime. Relative to the more stringent rules in the US, it is harder for a short seller to be in
contravention of Canadian laws in respect of short selling.
For example, in Re W Scott Leckie,807 W. Scott Leckie (“Leckie”), who at the relevant time was the
Ultimate Designated Person808 for the Participant firm that employed him, agreed that he
contravened UMIR 2.2(2)(b) in respect of trading in shares of Air Canada.
Between April 3 and June 13, 2003, Leckie sold short shares of Air Canada in a client’s account with
a dealer. The account was opened by Leckie on behalf of the client for such short sales. During this
period, the dealer was unable to borrow the shares necessary to cover the client’s short position
and, as a result, the account was continually being bought in by the dealer at a premium to cover
the short position. In order to preserve the short positions, Leckie opened another account for the
same client at a different dealer, who was also unable to borrow the shares despite initially indicating
he could. Beginning on June 13, 2003, Leckie sold short Air Canada shares in the client’s account
at the second dealer and then purchased shares into the client’s account at the first dealer to cover
the short position at the second dealer, then continued these trades until the end of June 2003.
RS found that although Leckie knew that the trades would not result in a change of beneficial
ownership, they were not carried out with the intent to manipulate the price of Air Canada shares
or to deceive the market, but rather to preserve his client’s short position in Air Canada shares. It also
noted that the client received no benefit and ultimately lost money on the trades. RS found that
Leckie’s conduct contravened UMIR 2.2(2)(b) on seven occasions and the parties settled on a fine of
$100,000 plus costs of $20,000.
6.4

Ways to Effect Illegal Short Selling – A Look South of the Border

The lack of regulatory sanctioning in respect of short selling does not mean that naked short selling
is rare or does not exist. We have noted above the acknowledgment by market participants that
naked short selling is prevalent, and under the current regime short sellers can legally enter into
transactions that have the effect of naked short selling. In the US, firms have been sanctioned for
engaging in such conduct and, while such activities no doubt exist in Canada, there have been very
few cases of IIROC – and none found on that issue – or any other regulatory authorities taking
actions against firms that engage in such activities.
See H&R Enterprises Inc. v Michael Lee Mitton, David Scott Heredia and Jerome Rosen, 2005 BCSECCOM 612, where
Michael Lee Mitton was sanctioned by the BCSC for, among other numerous schemes, effecting undeclared short sales through a cash
account at one dealer and subsequently covering the short sale by purchasing the shares through another dealer so as to avoid the
margin requirements imposed on short sales.
806
See Section 4.2.8.
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In the Matter of W. Scott Leckie (2005), 28 OSCB 6364 at 13.1.5.
808
An “Ultimate Designated Person” is an individual approved by IIROC to be responsible for the conduct of a designated dealer member
and the supervision of its employees and to perform the functions for an Ultimate Designated Person described in IIROC’s requirements.
805
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There are many ways to conduct an illegal short sale. For example, one way to effect illegal short
selling is by simply marking shares as long when they are in fact short. There are many instances
where this type of mismarking has been sanctioned in the US. Several prominent financial institutions
have been sanctioned by FINRA and various stock exchanges – some on numerous accounts and
by multiple exchanges – for incorrectly marking orders, including reporting short sales as long
sales.809
Illegal short selling can also occur, whether intentionally or unintentionally, when firms have an
inadequate or inaccurate “locate” system to confirm whether securities can actually be borrowed in
time to settle a short sale on the delivery date,810 or when firms rely on inaccurate “easy-to-borrow”
lists to locate stock for short selling.811
Additionally, in the course of a short campaign, short sellers may intentionally engage in naked
shorting with the intent of covering their short position where the share price of the target company
has fallen after the trade date, but prior to the need for an EFTR. This allows the short sellers to
conduct short campaigns without paying a borrowing fee, thereby deploying less capital.
Two conspiring firms can also achieve the effect of short selling by purchasing a put option for a
certain number of shares and matching it to a call agreement, which is never consummated. Instead,
the agreement is terminated the day prior to maturity and then a new agreement with respect to
the same number of shares is entered into with a new maturity date, which can be repeated
numerous times. A short seller may also fulfill a buy-in requirement by further shorting the same
security without accurately marking the short, and repeating as necessary, such that in substance
the fail trade continues and the short sale is never covered.

For example, Goldman Sachs was sanctioned by FINRA in June 2014 for inaccuracies in its blue sheet submissions to FINRA, including
reporting short sales as long sales on its blue sheets. FINRA also found that Goldman Sachs did not have an adequate audit system in
place to provide for accountability of its blue sheet submissions. In July 2006, Goldman Sachs was sanctioned by the NASD for failing to
mark order tickets as short and instead incorrectly reporting each transaction as a long sale. In November 2013, Merrill Lynch was
sanctioned by NASDAQ for entering orders to sell short and incorrectly identified the orders as long. In August 2009, Morgan Stanley was
sanctioned by FINRA for submitting inaccurate short interest position reports. In 2007 and 2008, UBS Securities, LLC was sanctioned by
FINRA for mismarking over 10 million sale orders, including short sales mismarked as long sales. Barclays Capital was also sanctioned by
FINRA in June 2014 for reporting short sales as long sales on their blue sheets, among other reporting violations. In January 2017, Credit
Suisse Securities was sanctioned by FINRA for mismarking tens of thousands of sale orders in its trading system, including short sales that
were marked as long. All of these firms have also been sanctioned on numerous other occasions for inaccurately marking or reporting
short sale orders.
810
See example In the Matter of Goldman, Sachs & Co., Release No. 34-76899 (14 January 2016), online (pdf): U.S Securities and
Exchange Commission <www.sec.gov/litigation/admin/2016/34-76899.pdf>.
811
See example In the Matter of Merrill Lynch, Pierce, Fenner & Smith Incorporated and Merrill Lynch Professional Clearing Corporation.,
Release No. 34-75083 (1 June 2015), online (pdf): U.S Securities and Exchange Commission <www.sec.gov/litigation/admin/2015/3475083.pdf>.
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7.

ANALYSIS AND RECOMMENDATIONS

Above, we canvassed the development of the current short selling regulatory regime in Canada and
the significant differences between the Canadian regime and those in the US, the EU and Australia.
The differences are stark and raise troubling questions regarding the Canadian regime. We would
submit that, in Canada, regulators have favoured liquidity and cost savings (which are clearly very
important) above all else, including the reduction of systemic risk.
Based on the foregoing, it is also clear that when compared to other regimes we have reviewed,
the Canadian regulatory regime best facilitates short campaigns. This, when combined with the
limited ability of shareholders and issuers to defend against short and distort schemes, could have
serious consequences from an economic and public interest perspective. In fact, it likely increases
systemic risk.
In considering issues of systemic risk, we analyze below key issues that we believe are directly related
to whether Canadian securities regulatory authorities are meeting their mandates in connection with
the regulation of short selling. The question being whether they are taking sufficient steps to protect
investors from unfair, improper and fraudulent practices, and to foster fair and efficient capital
markets, as well as contribute to the stability of the financial system and the reduction of systemic
risk. In the course of our analysis, we will outline recommendations for change that we believe are
necessary to improve investor confidence and market efficiency while appropriately reducing
systemic risk.
7.1

Naked Short Selling is Legal in Canada – Failure to Adhere to IOSCO
Principle 1

Notwithstanding comments from IIROC to the contrary,812 naked short selling is legal in Canada. In
refusing to impose locate or mandatory pre-borrow requirements for all sales designated as short,
IIROC permits naked short selling, unless perpetrated in a manipulative or deceptive manner,
meaning to short sell with no intent of delivering the shares on settlement. However, even if such a
manipulative and deceptive trade would occur, IIROC appears content with simply ensuring that the
perpetrator does not enter into another short sale without having pre-borrowed the security if the
manipulative trade continues to fail to settle 10 trading days after the expected settlement date.813
Industry participants have been clear that naked short selling is not unusual, particularly in the
venture market,814 and even IIROC has recognized that it occurs.815 Notwithstanding this
recognition, IIROC does not think that compulsory buy-ins are necessary.816
The cumulative effect of these positions is in direct opposition to IOSCO Principle 1, which provides
that short selling activities should be subject to appropriate controls to reduce or minimize the
potential risks that could affect the orderly and efficient functioning and stability of the capital
markets.817 In this regard, it is important to remember that the OSC and AMF were members of
IOSCO’s Technical Committee that put forth these key principles and recommendations.818 IOSCO
believes that there should be a minimum requirement of imposing strict settlement rules for failed
trades, as exists in the US and the EU. IIROC believes that the unique attributes of the Canadian
market justify a different regulatory regime with respect to this issue. In IIROC’s assessment based on
812

IIROC Notice 12-0078, supra note 62 at 9.
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See section 2.5.2.

IIAC 2011 Comment Letter, supra note 323 at 3.
IIROC Notice 08-0143, supra note 59 at 10.
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IIROC Notice 12-0076, supra note 62 at 17.
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IOSCO, Regulation of Short Selling Final Report, supra note 394 at 7.
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the Failed Trade Study, given that most trade failures result from administrative errors, “hard” closeout provisions are not appropriate.819 Similarly, in IIROC’s view, historic low trade failure rates make
it unnecessary to impose general locate or pre-borrow requirements.820 Interestingly, IIROC does not
expressly extrapolate from these studies to conclude that future rates will remain low. In fact, it gives
no substantive reason for this historic low rate. Instead, it appears content to rely on the regulatory
tools it has to address specific problems in the future on an as-needed and ad hoc basis. The studies,
which allegedly support these factual assumptions underlying the IIROC regulations, are discussed
in Section 7.4. We suggest that at the very least, the studies are not as persuasive as put forward by
IIROC, and it may be best to have a new study that is designed and conducted by a qualified third
party statistician.
More importantly, however, even if we were to assume that the studies are reliable and justify the
conclusions reached by IIROC, we are puzzled as to why such conclusions would lead IIROC to
deduct that IOSCO Principle 1 is simply not applicable to Canada. Historically low numbers of failed
trades that are predominantly derived from administrative errors are not a justification for ignoring
systemic risk. Systemic risks occur rarely across the entire market; they usually start with a sector or a
large financial institution and then spread to the entire market.821 What IIROC needs to prove, at a
minimum, is that naked short selling and failed trades are not increased in circumstances when
significant companies or key sectors in Canada are under direct attack or distress, such as in a short
campaign or a financial crisis. As we note in Section 7.4.2.2, IIROC and the CSA have in fact disclosed
data that proves the opposite with respect to failed trades. The ability to use certain tools, such as
designations of Short Sale Ineligible Security or Pre-Borrow Security, in a defensive manner does not
reduce systemic risk. These reactionary tools can be used to slow down or divert an oncoming
disaster, not prevent one. We would suggest that a Canadian securities regulator’s mandate requires
bolder action. It is critical to remember that IIROC has chosen to not have any front-end (locate or
pre-borrow requirements) or back-end (compulsory buy-ins) measures to minimize any potential
settlement disruptions.822
In our view, the OSC’s mandate cannot be satisfied without the imposition of locate or pre-borrow
requirements in respect of short sales, subject to limited exceptions. However, we do acknowledge
that compulsory buy-ins may not be required depending on the effectiveness of locate or pre-borrow
requirements and the breadth of the application of such regulations.823
7.2

Lack of Transparency

As outlined in Section 3.2.7.1, on March 2, 2012, the Working Group (the CSA and IIROC) issued
the Joint Notice requesting comments on disclosure and transparency measures on short sales and
failed trades in Canada.824 After considering six comment letters, the Working Group concluded that
there was no consensus among the commentators and no improvements were needed.825 IIROC
committed to conducting additional empirical studies, “which will help to inform the discussion of
whether additional measures may be either needed or desirable in the regulation of short sales and
failed trades or to improve transparency”,826 but has failed to carry through on this commitment.
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IIROC Notice 11-0075, supra note 150 at 36.
Ibid at 49.

Corporate Finance Institute, “Systemic Risk”, online: Corporate Finance Institute
<corporatefinanceinstitute.com/resources/knowledge/finance/what-is-systemic-risk/>.
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823
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IOSCO Principle 2 provides that “[s]hort selling should be subject to a reporting regime that provides
timely information to the market or to market authorities” [emphasis added].827 It was noted that
local jurisdictions should consider some form of reporting of short selling information to the market
instead of just to market authorities, unless it was considered inappropriate to disclose information
to the market.828 Transparency to the market was considered to be important for various reasons,
including the following:


Timely information on short selling would provide market users with an early signal
that there may be material grounds for considering individual securities to be
overvalued.



The removal of uncertainty as to how much selling in a share was short or long
selling might improve investors’ willingness to trade. This is particularly important
given the adverse impact that rumours of short selling can sometimes have on
trading.



Information that sales are short creates an awareness that, at some future point,
many of those sales will need to be reversed by new purchases.



Greater transparency may tend to deter attempts at market abuse.829

On the other hand, there has been much commentary regarding the risks of transparency with
respect to short selling:


increased transparency leads to the burden of procedural changes and higher costs for
reporting;830



increased transparency may lead to more abuse or manipulation,831 or may simply be
ambiguous and open to various interpretations;832



“excessive transparency could alter the risk-reward ratio for short sellers to a degree that the
price-correcting benefit of short selling (and the accompanying liquidity) is reduced”;833 and



transparency may leave short sellers more vulnerable to short squeezes in general, but it
often makes it easy for other market participants to determine the identity of the short seller
and use that information competitively to move the market against the short seller.834

We do not find any of the foregoing arguments against transparency persuasive, except for the
concerns regarding costs. There must always be a consideration of the trade-off between costs –
both financial and in terms of risks to the markets – and benefits with respect to any regulation. This
is particularly important since the OSC, in coordination with the Ontario Ministry of Finance, has

IOSCO, Regulation of Short Selling Final Report, supra note 394 at 10.
Ibid at 10.
Report on Transparency of Short Selling, IOSCO Technical Committee Final Report (June 2003) at 14–15, online (pdf): International
Organization of Securities Commissions Technical Committee <www.iosco.org/library/pubdocs/pdf/IOSCOPD147.pdf > [IOSCO, Report
on Transparency of Short Selling].
830
Scotia 2012 Comment Letter, supra note 360 at 2. See also CNSX 2012 Comment Letter, supra note 362 at 2.
831
CNSX 2012 Comment Letter, supra note 362 at 3.
832
IOSCO, Regulation of Short Selling Final Report, supra note 394 at para 3.18.2.
833
Ibid.
834
IOSCO, Report on Transparency of Short Selling, supra note 829 at 15.
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recently established a “Burden Reduction Task Force” to focus efforts and to identify steps that can
be taken to save time and money for issuers, registrants, investors and other market participants.835
The argument that data may be ambiguous and open to various interpretations, as noted by IOSCO,
“is not necessarily a good reason why data should not be more widely available, especially if any
explanation as to its limitations is also available.”836 We will address in Section 7.2.4 whether the
disclosure of individuals and their significant short positions is advisable or in the public interest.
Beyond the question of the form this disclosure should take, it is not clear how the disclosure of
short selling information could negatively affect price discovery to the point of negatively impacting
liquidity and the other benefits of price discovery. With respect to the negative action that may be
taken against short sellers if there is disclosure of aggregated information, any aggregate disclosure
of short selling has the risk of causing issuers and other market participants to take steps against
short sellers, and it is not clear why short sellers should be treated so differently than other sellers or
purchasers of shares. Aggregate long data is readily available on a moment-by-moment basis and,
absent clear policy reasons, we do not accept that short selling information should be treated
differently. Securities regulators have repeatedly championed the merits of transparency837 and that
position should be applauded and supported.
In considering enhanced transparency under the Canadian regulatory regime, we will review four
key issues below: (i) the disclosure of gross short position data versus net data, (ii) the disclosure of
failed trades, (iii) the frequency of reporting, and (iv) whether individual non-anonymous disclosure
should be required.
7.2.1 Disclosure of Gross Versus Net Positions
IIROC publishes two reports with respect to short selling – the CSPR and the SSTSSR. Neither the CSPR
nor the SSTSSR include any information about individual Participant accounts, client accounts or
individual trades. Both reports contain aggregated gross short positions and gross trades, not net
positions or trades.
IIROC had previously recommended abandoning CSPRs for various reasons, including that (i) their
preparation imposed administrative burdens; (ii) IIROC did not use CSPRs extensively; and (iii) CSPRs
did not provide a complete or meaningful picture of the short position in any security, and did not
reflect short positions in securities held by US-based or foreign dealers, non-Participant dealers,
custodians, other institutions that are members of CDS or securities listed on the CSE.838 Note that
CSPRs now include short positions for securities traded on the CSE. IIROC ultimately abandoned this
proposal on the basis that it would wait until it was satisfied that adequate information on short sales
executed on a marketplace had become generally available.839
There is no doubt that net reporting on an account or individual basis would be more helpful. Gross
data is likely to be misleading and to exaggerate short positions. For example, shorting to cover a
position in respect of an unexercised in-the-money warrant is likely not deserving of being publicly
disclosed as a true short position and likely distorts information. It is acknowledged, however, that
where the disclosure obligations are imposed on Participants and other regulated institutions – and
Burden Reduction, OSC Staff Notice 11-784 (14 January 2019) at 1, online (pdf): Ontario Securities Commission
<www.osc.gov.on.ca/documents/en/Securities-Category1/sn_20190114_11-784_burden-reduction.pdf>.
836 IOSCO, Regulation of Short Selling Final Report, supra note 394 at para 3.18.2.
837 See CSA Consultation Paper 91-407 – Derivatives: Registration, (2013) 36 OSCB 4116, online (pdf): Ontario Securities Commission
<www.osc.gov.on.ca/documents/en/Securities-Category9/csa_20130418_91-407_derivatives-registration.pdf>. See also US Securities
and Exchange Commission, Press Release, “SEC Adopts Rules to Increase Transparency in Security-Based Swap Market” (14 January
2015), online: US Securities and Exchange Commission <https://www.sec.gov/news/pressrelease/2015-6.html>.
838
Market Integrity Notice 2007-017, supra note 214 at 26.
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not on individual account holders – disclosure obligations on a net position may prove to be difficult
and costly. In fact, in our comparative study in Section 4, we found no examples of direct disclosure
obligations in respect of net positions being imposed on regulated market participants.840 IOSCO did
not express a preference for gross or net positions,841 and in light of our recommendation below
that individual reporting is not required to satisfy the mandate of securities regulators in Canada, we
do not recommend net reporting. To the extent additional costs need to be incurred to address
deficiencies in the Canadian short selling regulatory regime, they can be better spent in adoption of
other more important improvements.
We would note, however, that it may be prudent for the CSA to seek to obtain more complete
information by causing other Canadian market participants, such as custodians or other institutions
that are members of CDS, to publicly disclose aggregate gross short information so that the market
may have more complete and accurate data on short selling.
7.2.2 Disclosure of Failed Trades
Effective June 1, 2011, IIROC began to receive EFTRs regarding trades that failed to settle through
CNS842 for 10 trading days following the scheduled settlement date. CDS also provides daily
information to the OSC on failed trades in the CNS system – i.e. trades that fail to settle after
settlement date – which IIROC accesses. As of February 2013, IIROC had noted that the data from
EFTRs and from CDS “has not shown any trends that would give rise to concerns about fails.”843
IIROC has also committed to continue monitoring this information.
In the Joint Notice, IIROC sought comments as to whether the disclosure of failed trade data was
warranted and noted that:
Reporting [failed trade] rates would provide a means of comparing information on short
positions and short selling with trade failures during the same period, therefore allowing
the reader to determine whether rates of trade failure may be correlated with rates of
short selling of a particular security.844
Of the seven comment letters received, three were in favour of disclosing failed trades and one was
in favour of more public disclosure of information regarding short sales.845 It was suggested that
failed trade data would assist in timely settlement,846 detecting trade anomalies or deceptive
activity,847 and may address operational risks.848
Only two comment letters were against the disclosure of failed trade data based on IIROC’s
conclusion that they are not an issue in Canada.849 One letter argued that such disclosure would
In Australia and the EU, short interest positions are reported by the short seller directly to the regulator.
IOSCO, Regulation of Short Selling Final Report, supra note 394 at para 3.23.3.
842
The requirement to file an EFTR with respect to trades executed on a marketplace that were to settle through the TFT facility of CDS
became effective on April 15, 2013: see IROC Notice 13-0014, supra note 56 at 1. See also IIROC Notice 11-0161, supra note 265 at 1.
843 IIROC Notice 13-0064, supra note 358 at 4.
844
CSA/IIROC Joint Notice 23-312, supra note 164 at 2102.
845 See TD 2012 Comment Letter, supra note 360 at 4. See also FAIR Comment Letter, supra note 360 at 2. See also Comment Letter
from OpsRisk Limited to the Investment Industry Regulatory Organization of Canada (19 March 2012) at 2, online (pdf): Ontario
Securities Commission <www.osc.gov.on.ca/documents/en/Securities-Category2-Comments/com_20120319_23-312_sommersf.pdf>
[OpsRisk Limited Comment Letter]. See also Scotia 2012 Comment Letter, supra note 360 at 3.
846 Scotia 2012 Comment Letter, supra note 360 at 3.
847 TD 2012 Comment Letter, supra note 360 at 4.
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Canada (31 May 2012) at 3–4, online (pdf): Ontario Securities Commission <www.osc.gov.on.ca/documents/en/Securities-Category2Comments/com_20120531_23-312_coplands.pdf> [IIAC 2012 Comment Letter]. See also CNSX 2012 Comment Letter, supra note 362
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not be valuable given the time and effort that would be required to comply.850 The other letter noted
that the publication of failed trade rates and the reasons therefor would require subjective analysis
of the information, thereby requiring participants to develop more detailed policies and
procedures.851 However, as noted by the IOSCO’s Technical Committee on short selling,852 such
concerns can be addressed by explanations as to the limitations of the data. More importantly,
however, as noted in Section 4.5, the Canadian regime has deviated from other regimes without
adequate explanation, as failed trade data is disclosed in the US and Australia, and although limited
failed trade data is now available in the EU, this will likely change in September 2020.
We believe that this particular failure of transparency is the most surprising and, to some extent,
counterintuitive. IIROC has predicated much of the deviations from the IOSCO Four Principles and
the regulations of other regimes on the alleged low number and percentage of failed trades in
Canada, and yet it has refused to disclose such data. This does not assist with investor confidence in
our capital markets, nor market efficiency. We strongly recommend that failed trades, not just EFTs,
be disclosed at least twice per month; but, as we note below, we see no reason why daily disclosure
is not feasible and appropriate.
7.2.3 Frequency of Reporting
We would suggest that transparency can only be achieved through timely disclosure. Each of the
benefits of transparency set out in Section 7.2 are diluted – and, in some cases, may be negated –
with delays in disclosure. For example, the benefits of price discovery and deterring attempts at
market abuse are best achieved with timely disclosure. A delay in disclosure of such information for
two weeks is not optimal.
We acknowledge that much of the disclosure on short selling in various jurisdictions does not occur
daily.853 However, several SROs in the US provide daily aggregate short selling volume information
for individual equity securities on their websites.854 Also, most data, particularly with respect to short
sale volume and failed trades, are collected daily, including in Canada. We would expect that the
cost of providing daily disclosure, particularly where such information is already available, such as
failed trades and short trades, would be minimal, particularly when measured against the benefits
articulated above.
We reiterate that, absent a clear policy or public interest rationale, it is not clear to us why less
onerous requirements should be imposed on short trades than those imposed on long trades. Short
trading has greater potential to inflict harm on the markets and the economy, and timely
transparency appears to be a logical and constructive means to limit the negative potential of short
selling and enhance its benefits.855 We therefore recommend daily disclosure of aggregate short
positions, short trading and failed trades.
7.2.4 Individual Disclosure of Significant Short Positions Not Warranted
On December 7, 2015, the Executive Vice President, General Counsel and Chief Regulatory Officer
of NASDAQ penned a letter (the “NASDAQ Letter”) addressed to the SEC imploring it to take action
to impose public disclosure requirements on investors in respect of their short positions “in parity
IIAC 2012 Comment Letter, supra note 849 at 3–4.
CNSX 2012 Comment Letter, supra note 362 at 4.
852
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with the required disclosure of long positions, including the timing for such disclosure and when
updates are required.”856 Similar calls for regulatory changes have been made in Canada.
As outlined above in Section 4, the EU is the only jurisdiction we reviewed in this paper that requires
individual disclosure of positions on a non-market-aggregated, non-anonymous basis. The reasons
stated for such disclosure are:


to provide regulators with early warning signs of a build-up of large short positions;



to provide regulators with increased capacity to monitor circumstances and recognize
potentially abusive behaviour, and that without such disclosure, the identification of
significant short positions would require significant resources;



to assist in identifying unusual short selling activity and the ability to determine whether
intervention is required; and



to assist in the goal of achieving a measure of behavioural change by constraining aggressive
large-scale short selling, which may involve unacceptable risks of abuse or disorderly
markets.857

Each of the regulatory considerations noted above – except the last – are present in all of the
jurisdictions we reviewed, and have been addressed by other means of transparency.858 With
respect to the need to impose individual non-anonymous disclosure for the purpose of creating
behavioural change, we do not accept the premise of the goal. We have seen no evidence,
including from EU regulatory authorities, to support that large-scale short selling by an individual
increases systemic risk more than short selling by market participants broadly or is directly correlated
to illegal activity. In reviewing the EU’s rules, it is important to keep in mind that it imposes disclosure
obligations for short selling entirely on investors on an individual basis, as opposed to on dealers,
and does not disclose short sale volumes. This may explain the need to address systemic risk issues
related to short selling by compelling the individual disclosure of significant positions.
Nevertheless, we do see the benefit of individual disclosure, primarily for the reasons outlined in the
NASDAQ Letter. However, it is for one of the principal reasons articulated in the NASDAQ Letter –
that there should be parity in long and short position reporting – that we have come to the
conclusion that the reporting of individual short positions is unwarranted in Canada.
Unlike in the US,859 long position individual reporting in Canada, other than in respect of insiders, is
only required upon the acquisition of beneficial ownership or the control or direction of 10% or
more of the outstanding securities of a class of voting or equity securities of a public company.860
The primary reason for such disclosure was due to the belief that the accumulation of a holding of
10% or more could impact control:
The early warning system contained in the securities legislation of most jurisdictions
requires disclosure of holdings of securities that exceed certain prescribed thresholds
Letter from Edward S. Knight (Executive Vice President, General Counsel and Chief Regulatory Officer of NASDAQ) to Brent J. Fields
(Secretary of SEC), “Petition for Rulemaking to Require Disclosure of Short Positions in Parity with Required Disclosure of Long Positions”
(7 December 2015) at 1, online (pdf): US Securities and Exchange Commission <www.sec.gov/rules/petitions/2015/petn4-691.pdf>.
857 CESR, Model for a Pan-European Short Selling Disclosure Regime, supra note 462 at paras 31, 60–64.
858
See Sections 4.2, 4.3 and 4.4.
859
In the US, a party that acquires, directly or indirectly, beneficial ownership of more than 5% of a voting class of a company’s equity
securities must report: see Securities Exchange Act of 1934, supra note 382 at 15 USC § 78m, § 13 cl (d)(1).
860
National Instrument 62-104 Take-Over Bids and Issuer Bids, (2016) 39 OSCB 4225 at 5.2(1), online (pdf): Ontario Securities
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in order to ensure that the market is advised of accumulations of significant blocks of
securities that may influence control of a reporting issuer. Dissemination of this
information is important because the securities acquired can be voted or sold, and
the accumulation of the securities may signal that a take-over bid for the issuer is
imminent. In addition, accumulations may be material information to the market,
even when not made to change or influence control of the issuer. Significant
accumulations of securities may affect investment decisions, as they may effectively
reduce the public float, which limits liquidity and may increase price volatility of the
stock. Market participants also may be concerned about who has the ability to vote
significant blocks, as these can affect the outcome of control transactions, the
constitution of the issuer's board of directors and the approval of significant proposals
or transactions. The mere identity and presence of an institutional shareholder may
be material to some investors.861
In 2013, the CSA proposed that the 10% reporting threshold be reduced to 5% for the reasons
noted below:
We believe this lower threshold is appropriate because information regarding the
accumulation of significant blocks of securities is relevant for a number of reasons, in
addition to signalling a potential take-over bid for the issuer, such as:


it may be possible for a shareholder at the 5% level to influence control of an
issuer;



significant shareholding is relevant for proxy-related matters (for example, under
corporate legislation, a shareholder can generally requisition a shareholders’
meeting if it holds 5% of an issuer’s voting securities);



market participants may be concerned about who has the ability to vote
significant blocks as these can affect the outcome of control transactions, the
constitution of the issuer's board of directors and the approval of significant
proposals or transactions;



significant accumulations of securities may affect investment decisions;



the identity and presence of an institutional shareholder may be material to some
investors;



a lower early warning reporting threshold will provide all market participants with
greater information about significant shareholders and thereby enhance market
transparency;



a 5% threshold would be consistent with the standard of several major foreign
jurisdictions; and



changes in corporate governance practices have increased the need for issuers
to communicate directly with beneficial owners. A lower threshold would provide

CSA Notice and Request for Comment – Proposed Amendments to MI 62-104 Take-Over Bids and Issuer Bids, NP 62-203 Take-Over
Bids and Issuer Bids, and NI 62-103 Early Warning System and Related Take-Over Bid and Insider Reporting Issues, (2013) 36 OSCB
2675 at 2676, online (pdf): Ontario Securities Commission <www.osc.gov.on.ca/documents/en/Securities861

Category6/mi_20130313_62-104_take-over-bids.pdf>.
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reporting issuers with greater visibility into their shareholder base and a greater
ability to engage with significant shareholders earlier. It would also allow
shareholders to communicate among themselves earlier. 862
Some of the above factors, such as the impact on investment decisions and the enhancement of
market transparency, are equally applicable for disclosure regarding significant individual holdings
of short positions. Ultimately, the CSA determined not to move forward with the lower threshold for
the reasons stated below:
We originally proposed to reduce the early warning reporting threshold from 10%
to 5%. We considered this lower reporting threshold to be appropriate because
information regarding the accumulation of significant blocks of securities can be
relevant for a number of reasons, in addition to signalling a potential take-over bid
for the issuer.
However, a majority of commenters raised various concerns about potential
unintended consequences of reducing the early warning reporting threshold from
10% to 5% in light of the unique features of the Canadian public capital markets,
including the large number of smaller issuers as well as limited liquidity. These
commenters noted the potential risks of reducing access to capital for smaller issuers,
hindering investors’ ability to rapidly accumulate or reduce large ownership positions
in the normal course of their investment activities, decreased market liquidity and
increased compliance costs. Taking into account these concerns, we have concluded
that it is not appropriate at this time to proceed with this proposal. We are of the
view that the intended benefits of the enhanced transparency are outweighed by
the potential negative impacts of implementing the lower reporting threshold.
A number of commenters also suggested that the lower reporting threshold should
not apply to certain issuers or certain investors. As a result, the CSA explored
alternatives for creating a reduced early warning reporting threshold for only a
subgroup of issuers or investors. In considering the policy rationale for the early
warning system, the complexity of applying a lower threshold to only certain issuers
or investors and the associated compliance burden, we concluded that the reporting
threshold should remain at 10% for all issuers and investors. 863
The CSA determined that the benefits of individual disclosure for reasons other than issues related to
the impact on control of a public company were outweighed by the costs of complying with the
new rules and the likely impact on liquidity, which is critical for the Canadian markets, especially for
venture stocks.864 Each of these factors would also be important in any analysis as to whether
individual short positions should be disclosed in Canada. More importantly, however, the sole
remaining policy rationale for early warning reporting (i.e. the possible impact on control) is simply
not applicable to the disclosure of short positions and therefore the strongest argument in favour of
such disclosure – establishing parity between long position and short position reporting – is not
applicable.

Ibid at 2677–2678.
CSA Notice of Amendments to Early Warning System: Amendments to Multilateral Instrument 62-104 Take-Over Bids and Issuer Bids
and National Instrument 62-103 The Early Warning System and Related Take-Over Bid and Insider Reporting Issues and Changes to
National Policy 62-203 Take-Over Bids and Issuer Bids, Ontario Securities Commission (25 February 2016), 39 OSCB 1747, online (pdf):
Ontario Securities Commission <www.osc.ca/documents/en/Securities-OSCB/20160224_oscb_3906_toc.pdf>.
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Finally, we also note that the SEC did not require individual funds to disclose short positions.
Accordingly, we do not see a basis for recommending the disclosure of short positions on an
individual non-anonymous basis from a policy or public interest perspective.
7.3

Dearth of Regulatory Enforcement Action

IOSCO Principle 3 states that short selling should be subject to an effective compliance and
enforcement system that ensures an effective and credible use of inspection, investigation,
surveillance and enforcement powers.865 In Canada, there is a dearth of cases from IIROC or any
other Canadian regulatory authority imposing sanctions in connection with prohibited short selling.
In the rare event that regulators take action, the short selling activity is typically coupled with one or
more other serious acts of misconduct contrary to UMIR or securities regulations.866 This is in direct
contrast to the US, where the SEC has been relatively active in sanctioning dealers for prohibited
short selling activities.867
This lack of regulatory action has a significant impact on investor confidence and is no doubt
responsible for the view held by many that there is widespread naked shorting and other significant
illegal activity associated with short selling in Canada.868 It is critical that these concerns be addressed.
Additionally, IIROC has shown a reluctance to assist complainants in actions taken to recover
damages against short campaigners or ascertaining their identities.869
Any argument to the effect that there is no activity worthy of enforcement action would appear to
be blatantly untrue. It may be suggested that a system built to be more lenient is more likely to have
fewer breaches of the law. In fact, since naked short selling is not technically illegal, such activity and
other related conduct is less likely to be the subject of regulatory scrutiny.
7.4

Analysis of IIROC Studies

From 2006 to 2011, IIROC conducted four studies870 to gather data on short sales and failed trades
in Canada, and to determine whether amendments to UMIR were necessary. Through these studies,
IIROC concluded that the “Canadian market has not had the problems with short sales, particularly
naked short sales, and failed trades that may have been evident in other jurisdictions.”871 Two of the
IOSCO, Regulation of Short Selling Final Report, supra note 394 at 16.
See for example, Re W Scott Leckie (July 19, 2005), SA 2005-005, where a trader using a short selling strategy was unable to borrow
shares to cover his client’s short position and engaged in a wash trade using an account at a second dealer to cover his outstanding short
position. He was fined $100,000 for engaging in the wash trade.
867 See section 4.2.
868 See for example, Pete Evans, “Canada needs to toughen short selling rules to weed out abuse, market watchers say” (11 February
2019), online: CBC <www.cbc.ca/news/business/short-selling-abuse-1.5009871>.
869 Harrington Global Opportunities Fund S.A.R.L. v. Investment Industry Regulatory Organization of Canada 2018 ONSC 7739.
870
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<docs.iiroc.ca/DisplayDocument.aspx?DocumentID=743406BF02D54C7796C89D1507400B6F&Language=en> [Failed Trade Study].
See also Investment Industry Regulatory Organization of Canada, Recent trends in trading activity, short sales and failed trades (February
2009), online (pdf): Investment Industry Regulatory Organization of Canada
<docs.iiroc.ca/DisplayDocument.aspx?DocumentID=DE2E6F9F4AE442F5BC0AE75A9E812FE5&Language=en>. See also Investment
Industry Regulatory Organization of Canada, Price movement and short sale activity: The case of the TSX Venture Exchange, (25
February 2011), online (pdf): Investment Industry Regulatory Organization of Canada
<docs.iiroc.ca/DisplayDocument.aspx?DocumentID=72B43F7B362043FF945E4401A11CD1FF&Language=en >. See also Investment
Industry Regulatory Organization of Canada, Trends in trading activity, short sales and failed trades, (February 2011), online (pdf):
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studies are particularly important: (i) the Failed Trade Study, which examined trades from August 4,
2006 to August 11, 2006, and was published by RS in April 2007, and (ii) the Trends Study, which
examined trades for the period from May 1, 2007, to April 30, 2010, and which IIROC published in
February 2011 (the Failed Trade Study and the Trends Study are collectively referred to as the “IIROC
Studies”). The Failed Trade Study analyzed surveyed data from Participants and provided key insights
that IIROC relied upon for years to follow. The Trends Study combined the data collected in the
studies conducted by IIROC from 2007 to 2010, and provided a comprehensive analysis on short
sales and failed trades.
We examined the methodology and results of each study and believe that they highlight the need
for further research on the relationship between short sales and failed trades in the Canadian
marketplace.
7.4.1 Failed Trade Study
The Failed Trade Study872 was conducted “to gather statistical information on the prevalence of, and
the reasons for, failed trades on Canadian marketplaces”.873 While RS acknowledged the existence
of naked short sales, the Failed Trade Study found that they were not a “widespread phenomenon
in Canada”.874 IIROC proposed certain regulatory changes in 2008 based on the conclusions of the
Failed Trade Study, including the definition of “Short Sale Ineligible Security”875 and the timing
requirement for EFTRs.876 IIROC also used this study as a basis for concluding that, given most trade
failures result from administrative errors, “hard” close-out provisions were not appropriate.877
Similarly, in IIROC’s view, historic low trade failure rates made it unnecessary to impose general locate
or pre-borrowing requirements.878
7.4.1.1

Methodology

RS selected 25 Participants879 of varying sizes, business types and geographic locations, who
represented on average 73.5% of the volume of the overall marketplace – the TSX, TSXV and CNQ
– for August 2006.880 The study was conducted over five consecutive business days and five
Participants were each randomly assigned one day to provide information regarding failed trades.881
7.4.1.2

Failed Trade Study Observations

Over the study period of five trading days from August 4, 2006, to August 11, 2006, Participants
reported a total of 1,078 failed trades, which accounted for 0.27% of total trades.882 A comparison
by marketplace showed that securities listed on the TSXV and CNQ were at a greater risk of failure
than securities listed on the TSX.883 Moreover, approximately 24% of total trades by the Participants
were short sales, with only 6% of failed trades resulting from those short sales.884
Failed Trade Study, supra note 870.
Ibid at 3.
874 Ibid at 13.
875
IIROC Notice 08-0143, supra note 59 at 10.
876 Ibid at 3.
877
See IIROC Notice 11-0075, supra note 150 at 36, 48.
878 Ibid at 49.
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RS also collected further information on a subset of 5% of the reported failed trades, or 373 trades.
Each Participant was asked to provide a detailed analysis for each failed trade (a “Detailed Report”)
on a random sample of only 5% of its reported failed trades.885 The Detailed Report consisted of the
following: (i) the reasons for the failure to settle the trade, (ii) a copy of the trade ticket and (iii) the
details of any action taken to rectify the failed trades.886
In the Detailed Reports, the Participants indicated that the primary reason for failed trades was
“administrative” (approximately 51% of failures) and the second most prominent reason was “[the]
other side failed to deliver shares”887 (approximately 18% of failures). However, RS noted that to the
extent that the “other side” in the studied trades were not participants of the study, the causes of
the failures were not known.888 Interestingly, despite the indeterminate cause of failure, RS made
the presumption that “there is no reason to believe that the reason(s) the counterparties failed to
deliver [would] be different from the causes experienced by the [Participants].”889 Essentially, RS
presumed that a majority of the failures resulting from counterparty failed trades were due to
“administrative” issues experienced by the counterparty.890
The Detailed Reports also provided information on “closing out” the failed trades. Cumulatively,
approximately 88% of these failed trades settled within five days of the expected settlement date
and 98% were settled within 15 days.891 On average, failed trades were rectified within 4.2 days of
the expected settlement date.892 This finding was interpreted to mean that the duration it took to
rectify a failed trade was the same, regardless of the stock exchange on which the security was listed,
and thus the primary reason for trade failure was “administrative” across the market. However, this
interpretation is at odds with the conclusion drawn in the study that securities listed on more junior
stock exchanges were at a greater risk of trade failure.893 Without sufficient explanation, it is difficult
to reconcile the interpretation that the reasons for failure were the same across the markets in light
of the fact that the occurrences of failure were different.

7.4.1.3

UMIR Rule Amendments

The empirical evidence in the Failed Trade Study played a significant role in shaping the amendments
to UMIR in 2008 and in later years. For example, because the results of the Failed Trade Study
indicated that short selling was not the primary reason for failed trades, IIROC adopted a more
flexible approach in designating a “Short Sale Ineligible Security”.894 The designation would be made
after IIROC finds that “short selling [activity] is exacerbating” over a period of time. 895 IIROC opined
that the need to make such a designation would be a relatively rare occurrence in Canada.896 In
addition, IIROC established the reporting requirements for EFTs based on the Detailed Reports of
373 trades, determining that it was appropriate for an EFTR to be filed if a failed trade is not resolved
within 10 trading days following the settlement date.897

Failed Trade Study, supra note 870 at 5-6.
Ibid.
887 Ibid at 6, 11.
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Ibid at n 19.
889 Ibid.
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Ibid.
891 Ibid at 6.
892 See IIROC Notice 08-0143, supra note 59 at 3. Notably, RS did not distinguish this data by seniority of the security.
893 Failed Trade Study, supra note 870 at 8.
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It is further explained, “IIROC is of the view that there are greater risks to market integrity if a series of dealers experience prolonged
trade failures for a relatively minor number of shares of security that is illiquid than from the failure of a single block trade (due possibly to
administrative problems or delays at a custodian) in a highly-liquid security”: see IIROC Notice 08-0143, supra note 59 at 10.
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The UMIR amendments were adopted to “provide IIROC with additional tools to address potential
abusive short selling and failed trade activity.”898 Given the very limited sample size of failed trades
and the self-reported Detailed Reports, it is interesting that IIROC relied on the Failed Trade Study
when developing the UMIR amendments. This is particularly surprising in light of the fact that the
rules adopted were relatively lenient compared to other jurisdictions. In deciding to deviate so far
from the rules in other similar capital markets, it would have been better to have more statistical data
to support the conclusions reached.
7.4.2 Trends Study
The Trends Study899 examined trading activity and short sales in the Canadian marketplace900 from
May 1, 2007, to April 30, 2010 (the “Study Period”). IIROC undertook the study to explore the
relationship between short selling and failed trades, and to consider whether regulatory measures
taken by securities regulators in other jurisdictions in respect of short sales “would be appropriate in
the context of the Canadian market”.901 IIROC concluded that it was unlikely that a relationship
between short selling and failed trades existed in the Canadian market.902
7.4.2.1

Methodology

IIROC collected information on trading activity903 for the Study Period from a number of Canadian
exchanges, including the TSX and TSXV.904 IIROC also aggregated its own data on short sale activity
in the marketplaces for the Study Period, derived from “the internal audit tracking systems”
maintained by IIROC.905 Additionally, CDS also provided IIROC with certain information in respect of
failed trades, including (i) the value of securities eligible for continuous net settlement and the value
of cumulative net fails (outstanding trade failures that did not settle on T+3) for each trading day
between March 2005 and April 30, 2010,906 and (ii) the number of initial failure “buy-in” notices
received during the Study Period.907
7.4.2.2

Trends Study Observations

The Trends Study showed that short sales during the Study Period gradually increased in relation to
total trading activity on the TSX and TSXV. The number of short sale trades, volume of shares short
sold and value of shares short sold increased as a percentage of the total number of trades,908 total
traded volume909 and total traded value910 of securities on the exchanges.
With respect to the rates of trade failures, the Trends Study showed that the value of accumulated
fails as a percentage of the value of trades eligible for continuous net settlement declined steadily
898
899

Ibid at 1.
Trends Study, supra note 870.

The analysis included trade information from TSX, TSXV, CNSX, Match Now, Pure Trading, Omega, Chi-X and Alpha: see ibid at 6-7.
Ibid at 1.
902 Ibid at 32.
903 “Trading activity” refers to data on the number of trades, the value of trades and the volume of trades provided to IIROC by the
exchanges participating in the study: see Trends Study, supra note 870 at 14.
904 Ibid at 6-7.
905
Ibid at n 16.
906 Trends Study, supra note 870 at 8. During the Study Period, Canada operated on a T+3 settlement cycle before moving to a T+2
settlement cycle in 2017 following amendments to NI 24-101.
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Ibid at Appendix Table 7 – Short Sales as a Percentage of Trades. At the start of the Study Period (May 2007), short sales constituted

24.0% of trades on the TSX and by April 2010 this had risen to 33.9%, with a period average of 34.4%.
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Ibid at Appendix Table 8 – Short Sales as a Percentage of Volume. At the start of the Study Period, short sales constituted 19.3% of the
total volume of the TSX, and this rose to 23.5% by the end of the study period, with a period average of 24.8%.
910
Ibid at Appendix Table 9 – Short Sales as a Percentage of Value. At the start of the Study Period, short sales constituted 24.8% of the
value of trades on the TSX and this rose to 32.9% by the end of the study, with a period average of 28.1%.
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throughout the Study Period, from 2.69% in May 2007 to 1.62% in April 2010.911 IIROC noted that
the decline in the value of accumulated fails could be attributed to a general decline in the length
of time that a failed trade remains outstanding and/or to a general decline in the rate of trade
failures.912
IIROC’s data showed that while the value of short sales as a percentage of total traded value
increased over the Study Period, the value of accumulated fails as a percentage of total traded value
decreased.913 From this trend, IIROC concluded that “[the] relationship displayed [between the value
of short sales and the value of accumulated fails] throughout the Study Period is consistent with the
finding in the Failed Trade Study that a short sale is less likely to fail than a trade generally and casts
doubt on whether the relationship between short sales and failed trades that is perceived in the [US]
is applicable in the Canadian context.”914
IIROC surmised that part of the reason for the general decline in the value of failed trades may have
been because of the introduction of NI 24-101,915 which came into force prior to the Failed Trade
Study on April 1, 2007.916
This view appears to have been shared by the AMF. In a speech on April 14, 2009, the
Superintendent of the AMF stated in part as follows:
On the settlement side, the CSA adopted in 2007 National Instrument 24-101 …
which provides a general framework for ensuring more efficient and timely
settlement processing of trades. Registered dealers and advisers are required to
establish, maintain and enforce policies and procedures designed to achieve trade
matching as soon as practical after the trade has been executed, and in any event
no later than 12:00 p.m. on the day after the day on which the trade was executed.
The current rule will also require, starting July 1, 2010, that trade matching be done
before midnight on trade date (T). In addition, NI 24-101 requires dealers to establish,
maintain and enforce policies and procedures designed to facilitate the settlement of
trades by the standard settlement date prescribed by an SRO or a marketplace. We
believe that NI 24-101 contributed to the decline in value of accumulated fails as a
percentage of traded value, which has been declining steadily in the past two years
from 2.7% to less than 1%.917
As noted in the Trends Study and as explained below, the declining trend in failed trade percentage
rates would not last, and therefore it is not clear that NI 24-101 should provide any comfort to
regulators that low failed trade rates in Canada are sustainable.

Ibid at Table 18 – Value of Accumulated Fails. This table contains data on the value of accumulated fails as a percentage of trade value,
calculated from the data provided by CDS.
912 Ibid at 28.
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Ibid at 32.
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Sections 3.2, 3.4 and Parts 4 and 6 of NI 24-101 came into force on October 1, 2007: see National Instrument 24-101, (2007) 30
OSCB 2609, online (pdf): Ontario Securities Commission <www.osc.gov.on.ca/documents/en/Securities-Category2/rule_20070323_24101_trade-matching.pdf>.
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Louis Morisset, “Notes pour un discours prononcé par Monsieur Louis Morisset Surintendant des marchés de valeurs de l’Autorité des
marchés financiers” (16e Conférence canadienne des négociateurs de valeurs mobilières, 14 August 2009) at 9, online (pdf): Autorité
des marchés financiers <lautorite.qc.ca/fileadmin/lautorite/grand_public/salle-de-presse/discours/2009/discours-morisset-csta-14-0809.pdf>.
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In August 2016, the CSA issued a consultation paper regarding shortening the settlement period
from T+3 to T+2 (the “CSA Consultation Paper”918), in which it reviewed CNS failed trade data
from May 1, 2007, to March 31, 2016, thereby extending the period of the Trends Study. It was
noted that following the Study Period of the Trends Study, “the declining trend in CNS fail rates
appears to have abated, with cumulative CNS fails remaining relatively stable and generally below
2% of the aggregate value of trades”.919 Following the Study Period, there were spikes in CNS fails,
with variances of up to 46% above the average for the May 1, 2007, to March 31, 2016, period for
which data was reviewed.920 Not surprisingly, a spike in failed trades was also seen in the Trends
Study in September 2008.921
To accurately assess whether a relationship exists between short selling and trade failures, it is
important to consider the duration that a failed trade remains outstanding and the underlying
reasons for failure.922 However, in the Trends Study, IIROC collected data on neither the duration
nor the reasons for trade failure. 923 Such data would have allowed IIROC to better understand why
there had been a general decline in the value of failed trades and to better assess whether a
relationship between short selling and failed trades exists. Instead, IIROC relied on the findings in the
Failed Trade Study together with the general decline in the value of trade failures, which was shortlived, to support its conclusion.924 As noted earlier, the Failed Trade Study was conducted on a
limited set of participants over five trading days in August 2006; it is likely problematic to assume
without justification that the data is representative of the broader Canadian markets or that the
duration of outstanding fails and the reasons for failure remained the same over the Study Period.
7.4.3 Overall Observations
7.4.3.1

A New Independent Study is Needed

In light of the deficiencies noted above regarding both of the IIROC Studies, we believe it is important
that a third party expert be retained to conduct a new study.
The Failed Trade Study looked at trade data for only five trading days, with only five Participants
providing information for each trading day, which calls the reliability of the study into question.
Further, the Detailed Reports collected in connection with RS’s analysis of trade failures only included
5% of the failed trades reported by Participants of the study. Making any inference in respect of the
Canadian markets as a whole from such a small subset of failed trades is likely misleading.
The Trends Study showed that the value of trade failures as a percentage of total traded value had
declined, while the value of short sales as a percentage of total traded value had increased over the
Study Period. However, the decline had abated following the Study Period and spikes in failed trades
continued to be significant. In addition, there are concerns regarding the disclosed failed trade rates
from all studies. For example, we note that in a November 16, 2016 comment letter pertaining to
the CSA Consultation Paper, a leading Participant noted that it had failed trades rates of between

Canadian Securities Administrators, Policy Considerations for Enhanced Settlement Discipline in a T+2 Settlement Cycle Environment,
CSA Consultation Paper 24-402 (18 August 2016), online (pdf): Alberta Securities Commission <www.albertasecurities.com/-/media/ASCDocuments-part-1/Regulatory-Instruments/2018/10/5313054-Consultation-Paper-24-402.ashx> [CSA Consultation Paper 24-402].
919 Ibid at 25.
920 Ibid at n 75 and at 20.
921 Ibid at 24.
922
For example, if the average length of a failed trade increased from the RS study’s initial findings and a greater proportion of trade
failures were due to a failure to deliver securities, this may suggest some relationship between short selling and failed trades, despite a
decline in the overall value of trade failures while the value of short sales increased.
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2.4% and 3.4% for Q4 2015 through Q3 2016, which is significantly higher than reported in the
CSA Consultation Paper and consistent with the rates reported in the US.925
Furthermore, unlike the Failed Trade Study, the Trends Study did not provide data on the reasons
for trade failures, the duration of trade failures or the differences in value or rates of trade failures
based on the stock exchange or security class. Instead, IIROC took the position that the general
decline in the value of trade failures confirmed the Failed Trade Study's findings and concluded that
short sales were not of concern in Canada.
Moreover, IIROC places much emphasis on the relatively low fail rates in Canada compared to the
US. However, the following is noted in the CSA Consultation Paper:
With respect to average fail rates in markets outside of Canada, different markets
apply different methodologies for calculating fail rates, so it is also difficult to draw
comparisons with foreign markets. The IIROC Trends Study contains a brief
comparative analysis with fails in the [US]. Based on information from the SEC’s Office
of Economic Analysis, IIROC suggested that “fail rates in the [US] may be somewhat
higher than in Canada after taking into account differences in the size of the
respective markets”.926
In a footnote at the end of the above paragraph, it is also noted that “in Australia, the settlement
failure rate for cash equities is extremely low, with an average daily settlement failure rate of 0.339%
over the December 2013 quarter.”927 Therefore, a key foundation for conclusions reached in the
IIROC Studies appears not to be firmly rooted in analysis and facts.
Additionally, IIROC suggested in the Trends Study that the introduction of NI 24-101 in April 2007
may have resulted in a reduction of the number of failed trades and the length of time they remain
outstanding.928 However, as noted in Section 7.4.2.2, the data available publicly does not support
this finding, and without further and more recent data and analysis on failed trades, it is difficult to
draw any such conclusions.
IIROC has made policy decisions on the basis of these studies. For example, IIROC declined to both
implement a “capital charge” on dealers that failed to receive a security and an administrative penalty
on dealers that failed to deliver because “studies by IIROC indicated that the majority of trade failures
arose out of ‘administrative error’ and were readily resolved.”929 However, as noted, without a more
comprehensive study on trade failures and the underlying reasons for such failures, it is difficult to
definitively conclude from the IIROC Studies alone that there is no direct relationship between trade
failures and short sales in the Canadian context, and therefore it is problematic to attempt to make
policy decisions based on such limited data.
7.4.3.2

Low Fail Trades Across the Market is Not a Defence to
Systemic Risk

Although we acknowledge that a new independent study would provide a better foundation for
changes to the Canadian short selling regulatory regime, we have significant doubts that the
singular focus on market-wide failed trade data by IIROC is worthwhile. As noted above, failed trade
925

Comment Letter from CIBC World Markets to the Canadian Securities Administrators (CSA) (16 Nov 2016) at 2, online (pdf): Ontario

Securities Commission <http://www.osc.gov.on.ca/documents/en/Securities-Category2-Comments/com_20161116_24-101_cibc.pdf>.
926
CSA Consultation Paper 24-402, supra note 918 at 25.
927
Ibid. at n 78.
928
Trends Study, supra note 870 at 28–9.
929
IIROC Notice 11-0075, supra note 150 at 36.

An Analysis of the Short Selling Landscape in Canada

138

rates in Australia are dramatically lower than in Canada, and we would not be surprised if other
markets also have lower rates. In addition, current failed trade rates cannot be taken as a barometer
for future ones in times of financial distress or market shock. In fact, IIROC’s and the CSA’s own data
show that failed trade rates can spike.
Systemic risk usually starts with a sector or a large financial institution and then spreads to the entire
market. It is not clear to us what the unique attributes of Canadian markets are that provide
regulators the freedom to impose lenient short selling rules without increasing systemic risk. At a
minimum, in order to better gauge the impact of short selling, we implore IIROC to study the short
selling data around short campaigns against, and financial distress of, key public companies. In
particular, short campaigns against significant institutions can lead to “overshooting” on the
downside, which could raise issues of systemic risk or lead to insolvency for companies targeted by
short sellers. Such results can have serious and long-lasting consequences for Canada and the
communities in which we live.
The onus should be on IIROC and the CSA to justify that deviations from accepted standards and
regulations adopted by regulatory authorities in similar capital markets and recommended by the
OSC and AMF, as part of IOSCO’s Technical Committee, are appropriate.
7.5

EFTR

EFTRs are important for three reasons: (i) the basis of the imposition of pre-borrowing obligations,
(ii) reporting requirements by Participants and Access Persons to IIROC with respect to EFTs and (iii)
reporting requirements after the submission of an EFTR to explain how the failed trade ultimately
settled.
Notwithstanding the importance of the designation, it appears that IIROC selected 10 trading days
as the trigger for an EFTR based on data from the flawed Failed Trade Study, principally to ensure it
received few EFTRs.930 It is difficult to accept a 10-trading day cure period for a failed settlement as
being reasonable or in the public interest. It is untenable to base any analysis on systemic risk with
respect to short selling and failed trades on whether someone can close out a trade within 10 trading
days of the expected settlement date. The imposition of pre-borrow obligations after an EFT has
occurred is an acknowledgement that pre-borrow obligations should, in the view of IIROC, be used
as a penalty of last resort, not as a tool to reduce systemic risk. We also understand that IIROC does
not track the imposition of pre-borrow obligations, which is not surprising since the requirement
was established on the basis that it would rarely ever be required.
We have no doubt that the 10-trading day window for EFTs must be narrowed. Regardless of
whether the window is narrowed, it is clear that some of our recommendations – if implemented –
would have a significant impact on EFTs. In particular, having a locate or pre-borrow requirement
should lessen the importance of, or even the need for, EFTRs.
7.6

Penalties for Failed Trades

In the US, FINRA may impose monetary penalties in connection with failures to close out failed trades
(see Section 4.2.8). In the EU, commencing in September 2020, there will be cash penalties and the
potential for suspension on participants of CSDs that fail to deliver (see Section 4.3.5). While CDS
charges a fee for failures to deliver securities to settle an outstanding CNS position, there are currently
no penalties imposed under securities laws in connection with failed trades. Canadian securities
regulators should consider whether it would be appropriate to impose a fine for failed trades to
930
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bring the Canadian regulatory regime in line with some of the comparative jurisdictions we have
reviewed.
7.7

Private Right of Action for Short and Distort Schemes

Canada has attracted a significant number of short campaigns. This is not surprising in light of the
leniency of our short selling regulations compared to the regulations of other markets. It may also
be that Canada has attracted more than its fair share of short and distort schemes due to the limited
remedies available to public companies and their shareholders,931 and the high costs of pursuing
such remedies. In addition, the success rate in regulatory actions brought by staff of the various
provincial securities regulators against abusive short campaigners is quite poor, suggesting that the
threshold for a successful regulatory action – when taken – is quite high.
We note that even if Canadian regulators had a stronger track record in prosecuting actions in
connection with short and distort campaigns, stronger regulatory enforcement would only have a
deterrent effect – it would do nothing to compensate the target company or its shareholders for
their very real losses. As short and distort schemes can have a deleterious impact on public
companies and their shareholders, several commentators have asked that the CSA consider
introducing a private right of action, whereby shareholders and public companies could recover
damages from short campaigners who knowingly – or with reckless disregard – publicly disclose
untrue or misleading information for the purpose of driving down stock prices.
7.7.1 Regulatory Intervention
As discussed in Section 5.3.3.8, one of the direct responses a target company can take to address a
short campaign is to make a formal complaint to a market or securities regulator. A short and distort
campaign could potentially violate both sections 126.1 and 126.2(1) of the OSA.932 While these
provisions give the OSC jurisdiction to commence proceedings, neither of these provisions provide
For example, a short seller made statements questioning the environmental practices of Badger Daylighting Ltd. and suggested that
the company had engaged in illegal toxic dumping. There was evidence that the share price of the company fell 14% on the day the
initial allegedly false statement was made, and 14% the week following the initial statement. See Section 5.3.3.8.4(ii). Fairfax Financial
Holdings Ltd. (“Fairfax”) was victim to an alleged short and distort scheme that began in 2003, which involved certain hedge funds
and associated parties circulating misinformation, such as negative analyst reports and falsified accounting claims. It was reported at the
time that Fairfax alleged that in connection with the short and distort scheme, parties hired by the hedge funds created a research
agency for the purpose of disseminating false and misleading information, and brought misleading information to the US Federal
Bureau of Investigation in an attempt to initiate an investigation into the company. See Jonathan Stempel, “Fairfax loses $8-billion shortselling lawsuit against Steven Cohen”, The Globe and Mail, (3 April 2018), online: The Globe and Mail
<www.theglobeandmail.com/business/article-fairfax-loses-8-billion-short-selling-lawsuit-against-steven-cohen/>. See also Vanessa Lu,
“Fairfax loses lawsuit against U.S. hedge funds”, The Star, (12 September 2012), online: The Star
<www.thestar.com/business/2012/09/12/fairfax_loses_lawsuit_against_us_hedge_funds.html>. See also Fairfax Financial Holdings
Limited and Crum & Foster Holdings Corp. v SAC Capital Management LLC et al, L-2032-06 at 7-8 (NJ Sup Ct 2018).
932 These sections are set out in Section 5, but are repeated here for ease of reference:
126.1(1) A person or company shall not, directly or indirectly, engage or participate in any act, practice or course
of conduct relating to securities, derivatives or the underlying interest of a derivative that the person or company
knows or reasonably ought to know,
(a) results in or contributes to a misleading appearance of trading activity in, or an artificial price for, a
security, derivative or underlying interest of a derivative; or
(b) perpetrates a fraud on any person or company.
(2) A person or company shall not, directly or indirectly, attempt to engage or participate in any act, practice or
course of conduct that is contrary to subsection (1).
126.2(1) A person or company shall not make a statement that the person or company knows or reasonably ought
to know,
(a) in a material respect and at the time and in the light of the circumstances under which it is made, is
misleading or untrue or does not state a fact that is required to be stated or that is necessary to make the
statement not misleading; and
(b) would reasonably be expected to have a significant effect on the market price or value of a security,
derivative or underlying interest of a derivative.
(2) A breach of subsection (1) does not give rise to a statutory right of action for damages otherwise than under
Part XXIII or XXIII.1.
931
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a target company or its shareholders with direct access to a remedy in connection with a short and
distort campaign.
We note that section 104 of the OSA gives “interested persons” the right to bring an application to
the OSC, asking it to enforce compliance with Part XX of the OSA, which governs take-over bids and
issuer bids.933 Should the OSC intervene, section 104(1) gives it broad powers to regulate conduct
in a take-over or issuer bid, including the power to restrain the distribution of or to require the
amendment or variation of documents or any communications used or issued in connection with
the bid, as well as to direct any person or company to comply with a requirement of the OSA or
regulations governing take-over bids or issuer bids.
Section 104 of the OSA is potentially a model for a route for target companies and shareholders to
seek regulatory intervention in a short and distort campaign. We note that section 104 of the OSA
itself offers no relief to the target company or its shareholders in a short and distort campaign
because it is limited to Part XX of the OSA. Moreover, there are no specific provisions of the OSA on
which a private application to the OSC could be brought to seek its intervention in a short and distort
campaign. However, a short and distort campaign potentially violates the provisions of sections
126.1 or 126.2(1). Therefore, one possible remedy for the target company or its shareholders would
be to create a new provision in the OSA, similar to section 104, that would allow an interested
person to request that the OSC intervene in a short and distort campaign if the OSC considers that
the short campaigners – or others responsible for the statements – have acted contrary to sections
126.1 or 126.2(1), and make the following orders:


restraining the conduct complained of; for example, in the distribution of a document or
communication in connection with the short campaign;



requiring corrective action, such as an amendment, variation or retraction of any document
or statement made in connection with the short campaign; and



directing a short campaigner or other person, such as an analyst, to comply with the OSA
and its regulations. (In contrast, the courts have the power to provide compensation and
supra-regulatory relief, such as orders rescinding a transaction with an interested person.)934

Adding a new provision to the OSA modelled on section 104 would be helpful, but it would still
only be a means to enforce compliance. It would not provide the target company or its existing or
former shareholders with any direct remedy, let alone compensation for losses they may have
sustained as a result of a short and distort campaign.
7.7.2 Existing Compensatory Remedies Do Not Address Short and Distort
Campaigns
The OSA currently provides compensatory remedies in limited circumstances. Each of these remedies
arises in a specific context and none of them provide a compensatory remedy to a target company
or its shareholders for their losses in a short and distort campaign. However, each may provide some
guidance in attempting to define a statutory right of action for losses in a short and distort campaign.

933
934

OSA, supra note 13 at s 104.
OSA, supra note 13 at s 105(1).
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7.7.2.1

Section 105 of the OSA

Section 105 of the OSA provides an “interested person” the right to apply to a court in order to seek
compensation for losses incurred in connection with a take-over bid or issuer bid under Part XX of
the OSA. The court has jurisdiction to order a wide range of remedies if it concludes that a person
has not complied with the provisions of Part XX of the OSA. The court may make an interim or final
order, as the court thinks fit, including an order:
(a) compensating any interested person who is a party to the application for damages
suffered as a result of a contravention of a requirement of Part XX or the regulations
thereunder;
(b) rescinding a transaction with any interested person, including the issue of a security or
an acquisition and sale of a security;
(c) requiring any person or company to dispose of any securities acquired under or in
connection with a take-over bid or an issuer bid;
(d) prohibiting any person or company from exercising any or all of the voting rights attached
to any securities; or
(e) requiring the trial of an issue.935
7.7.2.2

Part XXIII – Misrepresentations in a Prospectus

Part XXIII of the OSA provides investors who purchase securities under a prospectus, offering
memorandum or take-over bid circular with a right of action for losses caused by misrepresentations
in these documents. Part XXIII provides a complete code, in that it sets out the conduct giving rise
to the right to seek a remedy,936 as well as available due diligence defences and limits on the
damages that can be recovered. No reference is made in Part XXIII to the more general prohibitions
on fraud and market manipulation in section 126.1 of the OSA, or on making a misleading or untrue
statement in section 126.2(1) of the OSA. The right of action provided is limited to the circumstances
specifically set out in Part XXIII and lies against the issuer and other persons who were responsible
for the misleading prospectus, offering memorandum or circular.
7.7.2.3

Part XXIII.1 – Misrepresentations in Secondary Market
Disclosure

The OSA also provides investors who purchase securities on the secondary market with a right of
action to recover losses caused by misrepresentations in public disclosures and statements. Again,
this remedy lies against the issuer and other persons who were responsible for the misleading
disclosure or statements. Part XXIII.1 is also a complete code – like Part XXIII, it does not refer to either
sections 126.1 or 126.2(1) of the OSA. Rather, it defines when the right of action arises and against
whom. It also sets out the defences available, as well as limits on liability and the damages that can
be recovered. However, unlike Part XXIII, it includes procedural steps that must be followed before
any action can be brought and engages the court as a gatekeeper to plaintiff claims.

935
936

OSA, supra note 13 at s 105(1).
OSA, supra note 13 at ss 130(1), 130.1(1), 132(1) and 132.1(1).
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7.7.3 A Proposal for a New Statutory Private Right of Action
We are mindful that providing the target company and its existing or former shareholders with a
statutory right of action against a short campaigner or other person who appears to be engaging
in conduct contrary to sections 126.1 or 126.2(1) of the OSA will require legislative change.937 In
particular, we note that section 126.2(2) expressly contemplates that the only statutory remedies for
a misleading or untrue statement contrary to section 126.2(1) are the remedies in Part XXIII or XXIII.1
of the OSA. These remedies lie against an issuer and others for misrepresentations in a prospectus
or secondary market disclosure.
What would such a statutory right of action in favour of a target company and its shareholders – or
former shareholders – look like? One option to create a statutory right of action would be to simply
repeal subsection 126.2(2) of the OSA, which was introduced at the same time as the civil right of
action for secondary market disclosures in 2005.938 Repealing subsection 126.2(2) would be one
way to allow an “interested person” to bring an application to court to seek compensation for
conduct that has (i) caused financial loss and (ii) violates either or both of sections 126.1 and 126.2(1)
of the OSA.
We think that introducing a compensatory statutory remedy based simply on a breach of section
126.2 of the OSA would require careful consideration, since it would reverse a deliberate policy
choice made in the creation and drafting of Part XXIII.1 of the OSA. The history of the civil remedy
for secondary market misrepresentations has been detailed by others elsewhere 939 and we do not
intend to review the origins of Part XXIII.1 of the OSA. We note that the Toronto Stock Exchange
Committee on Corporate Disclosure (the “Allen Committee”) considered the appropriate balance
between deterrence and compensation in both its Interim Report and Final Report, concluding in
the latter that:
[i]n designing a civil liability model, the Committee sought to achieve a balance
between competing goals and interests. A statutory civil liability model based on
deterrence would try to open the door of civil liability only to the extent that the
consequences of misleading disclosure would provide effective deterrence without
While section 122.1 of the OSA gives a court power to make compensatory or restitutionary orders if a short campaigner is convicted
of an offence under the OSA, this is not a remedy that the target company or its shareholders can pursue independently.
938
It is not entirely clear why subsection 126.2(2) was added to the OSA. The Ontario Standing Committee on Finance and Economic
Affairs noted that Bill 41 (introduced in 2003, but then died on the Order Paper) was intended to address technical defects in Bill 198
(which was not proclaimed as a result). Part XXIII.1 was not yet in force when the Five-Year Review Committee (“Crawford
Committee”) made its recommendations. No mention was made in connection with clarification that section 126.2 should not be seen
as creating a general right of action for misrepresentation in disclosure. The Standing Committee on Finance and Economic Affairs
similarly made no specific mention of the limitation introduced in section 126.2(2). Rather, echoing the Crawford Committee, the
Standing Committee on Finance and Economic Affairs recommended that the relevant portions of Bill 41 be reintroduced and that the
civil liability provisions in Bill 198 be proclaimed: see Standing Committee on Finance and Economic Affairs, “Report on the Five Year
Review of the Securities Act” (October 2004) at 22–24, online (pdf): Legislative Assembly of Ontario <www.ontla.on.ca/committeeproceedings/committee-reports/files_pdf/REV%20OSC%20Rep-Eng.pdf>. See also Ministry of Finance, “Five Year Committee Final
Report – Reviewing the Securities Act (Ontario)” (Ontario: 21 March 2003) at 129-133, online (pdf): Ontario Securities Commission
<www.osc.gov.on.ca/documents/en/Securities/fyr_20030529_5yr-final-report.pdf>. See also Bill 149, Budget Measure Act (Fall), 2004,
SO 2004, c 31, Sched 34.
939 See Dana M Peebles, Brandon Kain and Paul Davis, “Developments in Class Action Law: The 2014–2016 Term – Securities Litigation
Comes of Age at the Supreme Court of Canada”, (2017) 77 SLCR (2d) 1 at 4–18 outlining the evolution of the idea of a secondary
market remedy from the 1979 work of Philip Anisman, Warren Grover, and J Peter Williamson, Proposals for a Securities Market Law in
Canada (Ottawa: Minister of Supply and Services, Canada, 1979). See also Toronto Stock Exchange Committee on Corporate
Governance in Canada, Where Were the Directors? Guidelines for Improved Corporate Governance in Canada (Toronto: Toronto Stock
Exchange, 1994). See also Toronto Stock Exchange Committee on Corporate Disclosure, Toward Improved Disclosure: A Search for
Balance in Corporate Disclosure (Toronto: Toronto Stock Exchange, 1995). See also Toronto Stock Exchange Committee on Corporate
Disclosure, Allen Committee, Responsible Corporate Disclosure: A Search for Balance (Toronto: Toronto Stock Exchange, 1997) [Allen
Committee Final Report]. The Allen Committee is the Toronto Stock Exchange Committee on Corporate Disclosure, which was
established to review and assess the adequacy of continuous disclosure by public companies in Canada. The Final Report of the Allen
Committee was issued in March 1997.
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exposing issuers to crippling damage awards, while the model based on
compensation would try to compensate anyone who was injured by misleading
disclosure. The majority of the Committee favoured a deterrence model.940
When the CSA responded to comments on its initial 1998 draft legislation for a statutory remedy for
investors for secondary market misrepresentations, it drew a clear distinction between its proposed
legislation and remedies available in connection with SEC Rule 10b-5.941 In its response to comments
on the CSA’s 1998 draft legislation, the CSA noted that its then proposed legislation, which was
largely adopted by the Ontario Legislature in 2002 in Bill 198, “is a specific and comprehensive code
whereas [Rule 10b-5] is a general anti-fraud rule which leaves to determination by the courts matters
such as the elements of the cause of action and the apportionment of damages.”942 The addition of
subsection 126.2(2) is consistent with this foundational choice. It does not create a general antifraud remedy for investors similar to Rule 10b-5. We do not want to be taken to suggest that it would
be appropriate to repeal subsection 126.2(2) of the OSA, nor are we suggesting that sections 126.1
and 126.2(1) of the OSA should be available to target companies or their shareholders in the same
way that Rule 10b-5 is available to investors in the US.
As noted by the CSA in 2000, private enforcement and public regulations complement each other
in providing effective incentives to market participants – public companies and others – to ensure
that their statements to the investing public are accurate and reliable.943 There is no reason why
private enforcement could not complement public regulation in guarding against abusive short
selling and other market manipulation. However, if a statutory right of action for market
manipulation and misrepresentation in a short and distort campaign is to focus on compensation
and not deterrence, this would be a departure from the underlying philosophy to Part XXIII.1 of the
OSA, especially if a new statutory right of action for market manipulation and misrepresentation in
short and distort campaigns is created through an additional codified remedy that stands alongside
Part XXIII and Part XXIII.1 of the OSA, even potentially introducing it to the OSA as a new part – Part
XXIII.2.
It is beyond the scope of this paper to presume to draft a new statutory private right of action to
address short and distort schemes. Moreover, creating a statutory private right of action for investors
for market manipulation represents a significant change in Canadian securities law – one that will
require careful consideration and consultation between regulators and the industry. We note that it
took decades for a statutory private right of action for secondary market investors to become law.
There is no reason to believe that a statutory private right of action to allow investors to recover
losses from those who engage in market manipulation through misleading information, such as a
short and distort campaign, will be something that can be drafted and implemented without
considerable consultation between regulators and the industry. Nevertheless, we would expect that
based on what has been learned from implementing other private rights of action, if it was decided
to put in place a new statutory private right of action to allow investors to recover losses from those
who engage in market manipulation through misleading information, this could be achieved in a
shorter timeframe than that for Part XXIII.1 of the OSA.

940
941

Allen Committee Final Report, supra note 939 at 41.
Regulation SHO, supra note 393 at § 240.10b-5.

Report of the Canadian Securities Administrators – Proposal for a Statutory Civil Remedy for Investors in the Secondary Market and
Responses to the Proposed Change to the Definitions of “Material Fact” and “Material Change”, CSA Notice 53-302 (3 November 2000)
at 36, online (pdf): Alberta Securities Commission <www.albertasecurities.com/-/media/ASC-Documents-part-1/RegulatoryInstruments/2018/10/CSA-53-302-Nov-3-00-Rfor-c.ashx> [CSA Notice 53-302]. We note that CSA Notice 53-302 was withdrawn by CSA
Notice 11-309 on March 3, 2006.
943
Ibid at 4.
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As a starting point for further discussion, we have considered the following:
(i)

the private right of action under Part XXIII.1 of the OSA,944 which provides a right of
action for secondary market investors who are harmed by issuers and other
responsible parties who make misrepresentations in disclosure documents and other
statements, or by failure to make timely disclosure; and

(ii)

section 1041I of the Australian Corporations Act,945 which allows individuals who
have suffered loss or damages as a result of a breach of various prohibited acts to
recover damages. These prohibited acts include engaging in misleading or deceptive
conduct, dishonest conduct or “inducing a person to deal” using dishonest or
deceptive conduct.946

We set out the considerations below with the assumption that the key focus of a private right of
action should be deterrence and not compensation.947 Misrepresentations made by third parties can
be as detrimental to the market as those made by issuers and their officers and directors, and the
focus of a new private right of action should continue to be market integrity and the reduction of
systemic risk, and therefore promoting deterrence by requiring those who profit from abusive short
selling to disgorge their gains.
In the hope of advancing an effort to consider and debate the basis and outline for a statutory
private right of action to allow investors to recover losses from those who engage in market
manipulation through misleading information, we set out below what we believe to be some of the
key considerations.
1.

Is the frequency of short campaigns in Canadian marketplaces, as well as
the risks posed by short and distort campaigns, significant enough to merit
intervention and the creation of a new deterrent through a civil right of
action for market manipulation?

The Allen Committee’s recommendation in its Final Report that a new statutory right of action should
be created for investors in the secondary market was based on it concluding that there was a
sufficient degree of non-compliance with existing continuous disclosure obligations to cause concern
and merit a response.948 We have no doubt that Canada has attracted a significant number of short
campaigners due to the lack of appropriate regulations. We also believe that a lack of regulatory
action by IIROC simply compounds the problem. As we urge in Section 7.4.3.1, we think a new
independent study is merited, which may assist in determining the extent to which naked shorting
occurs in Canadian marketplaces and its correlation to short campaigns. More importantly, we

In particular, section 138.3, which provides shareholders with a right of action against an issuer, its directors and officers, influential
persons (as defined) and experts in connection with misrepresentations in the issuer’s public disclosures.
945 Australian Corporations Act, supra note 551 at s 1041I(1).
946 Recently, Rural Funds Management (“Rural”) launched an action against Bonitas Research (“Bonitas”) and founder Matthew
Wiechert in the Supreme Court of New South Wales with respect to Rural Funds Group (ASX: RFF). Rural is seeking compensation for
the alleged loss and damage it suffered from allegations made by Bonitas in a series of reports that alleged that Rural Funds grossly
overstated the value of its assets, which include leased-out almond, cattle, vineyard, poultry and cotton farms, and that sent its share
price crashing 42% on August 6, 2019. Rural has claimed that sections 1041D, 1041E, 1041F and 1041H of the Australian
Corporations Act and section 12DA of the Australian Securities and Investments Commission Act were contravened. Bonitas has stated
that Australian courts have no jurisdiction.
947 The Supreme Court of Canada summarized the evolution and function of the secondary market misrepresentation regime in Part
XXIII.1 of the OSA in Canadian Imperial Bank of Commerce v Green, 2015 SCC 60 at paras 63–69, noting at para 69 that its provisions
strike “a delicate balance between various market participants. The interests of potential plaintiffs and defendants and of affected longterm shareholders have been weighted conscientiously and deliberately in light of a desired precise balance between deterrence and
compensation.”
948
Allen Committee Final Report, supra note 939 at 15.
944
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believe the risks to the capital markets of short and distort campaigns are obvious, particularly from
the perspective of increasing systemic risk.

2.

Are existing remedies for target companies and their shareholders, in the
words of the Allen Committee, “so impractical as to be illusory”?949

The Allen Committee also concluded that existing remedies of actions for misrepresentation and
deceit were inadequate in providing investors with a meaningful remedy for misleading continuous
disclosure.950 We similarly think that the common law offers target companies and their shareholders,
or former shareholders, no effective redress for their losses resulting from short and distort
campaigns. Additionally, the staff of securities regulators have not had any success in regulatory
actions against short campaigners.
3.

What type of conduct is necessary to give rise to a statutory private right
of action?

Should a statutory private right of action for market manipulation be based on an entirely new
section to the OSA targeted directly at short campaigns, rather than by reference to sections 126.1
and 126.2(1) of the OSA? We view sections 126.1 and 126.2(1) of the OSA as being sufficiently
broad to capture the kind of conduct that would be actionable under common law causes of action
for negligent misrepresentation and defamation.
We note that a civil liability regime exists in the Australian Corporations Act, which provides investors
with a right to recover losses or damages from anyone who engaged in certain prohibited
conduct.951 Civil liability under these provisions is not predicated on the securities regulator taking
enforcement proceedings or on a prior conviction of an offence in connection for violating these
provisions.952 Determining who is liable and the basis for ascribing liability depend on specific
conduct. For example, losses or damages for false or misleading statements can be recovered from
any person or company, so long as they made a statement knowing that it was false or without
caring whether the information was true.953 In contrast, only persons “carrying on a financial services
business” are liable for engaging in dishonest conduct in relation to a financial product or service.954

949
950



Should a statutory right of action require both an intent to artificially increase or decrease
the price of a stock, contrary to section 126.1of the OSA and the making of an untrue or
misleading statement, contrary to section 126.2(1) of the OSA?



Should a statutory private right of action be available to address market manipulation or
making misrepresentations or untrue statements, regardless of whether the intent was

Ibid at 12.
Ibid.

Australian Corporations Act, supra note 551 at ss 1041E–1041I.
Ibid. Violation of sections 1041E through 1041G are also offences that can be prosecuted by the Australian securities regulator:

Section 1041E of the Australian Corporations Act prohibits making false or misleading statements. This applies to statements
where “the statement or information is false in a material particular or is materially misleading.” The statement must result in
an individual acquiring or disposing a security or impacting the price of a security and the individual making the statement
either knows it is false or does not care whether the information is true or false.

Section 1041F of the Australian Corporations Act prohibits inducing an individual to deal in financial products in certain
situations, including making a statement or forecast that is either misleading, false or deceptive; dishonestly concealing
material facts; or recording or storing information that a person knows to be false or misleading.

Section 1041G of the Australian Corporations Act prohibits persons “carrying on a financial services business” from engaging
in dishonest conduct.

Section 1041H of the Australian Corporations Act broadly prohibits engaging in conduct that is meant to mislead or deceive
in relation to a financial product or services, such as (but not limited to) publishing a notice in relation to a financial product.
953
Ibid at s 1041E.
954
Ibid at s 1041G.
951
952
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to artificially increase the price of a stock (in a long sale) or to artificially decrease its price
(in a short campaign)?
Basing a statutory private right of action on the existing prohibitions against market manipulation in
section 126.1 of the OSA and against making misleading and untrue statements in section 126.2(1)
of the OSA potentially holds accountable and makes liable for resulting losses any person who:

4.

(i)

makes a statement – orally or in writing – that can reasonably be expected to
be generally disclosed to the public;

(ii)

(a) knew that the statement contained a misrepresentation, (b) deliberately
avoided acquiring knowledge that the document or public oral statement
contained the misrepresentation, or (c) was guilty of gross misconduct in
connection with the release of the document or in making the public oral
statement that contained the misrepresentation; and

(iii)

knew or ought to have known that the statement would contribute to an
artificial price for the target company’s securities or would reasonably be
expected to have a significant impact on the market price or value of the
target company’s security.

Should a statutory private right of action based on conduct contrary to
sections 126.1 and 126.2(1) of the OSA distinguish between long sales and
short sales?

While we raise the question of a statutory private right of action for market manipulation in the
context of short and distort campaigns, there may be no compelling policy reason to limit such a
remedy to short sales. Although, we do recognize that, from a practical point of view, it is likely that
short sales, rather than long sales, will form the basis of most relief sought.
5.

Who should potentially be liable?

We note that sections 126.1 and 126.2(1) of the OSA apply broadly to prohibit a “person or a
company” from engaging in the prohibited conduct. This potentially makes persons liable under a
new statutory civil remedy, even if they are not otherwise subject to the OSA.


Should the statutory private right of action be limited to companies or individuals who
are already regulated under the OSA, or should it extend broader to any person, whether
a registrant or not? This may be appropriate, as it would offer a broad deterrent not only
to “registrants” whose conduct is regulated under the OSA, but more broadly to analysts;
publishers of market information, such as bulletin boards; and private individuals who
may participate in a short campaign, but who are not otherwise accountable to the OSC
for their conduct. However, while this would have a broad deterrent effect, it may also
go too far and deter or even stifle free speech in connection with the market.



Need every defendant engage in conduct that contravenes both sections 126.1 and
126.2(1) of the OSA? If not, what level of participation in a short and distort campaign –
or other effort to manipulate the market – is required from each defendant to be found
liable for damages?
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6.

Should the court play a gatekeeper role with a responsibility to initially vet
a proposed action to prevent vexatious proceedings?

Would it be appropriate to rely on the same test for leave that exists in Part XXIII.1 of the OSA as a
prerequisite to any action started under a new statutory private right of action for market
manipulation? We note that the Supreme Court of Canada has given guidance on the requirements
for the leave set out in section 138.8(1) of the OSA,955 requiring the court to be satisfied that (a) the
proposed action is brought in good faith and (b) there is a reasonable possibility that the plaintiff will
be successful. Therefore, the court’s gatekeeper function956 is now well understood and could be a
useful element in balancing a right to compensation with encouraging compliance with the OSA
and deterring market manipulation through misinformation campaigns.
7.

Should there be any reliance requirements?

We note that an offence under section 126.2(1) of the OSA does not require proof that anyone
relied on a misleading or untrue misstatement.


Should a statutory private right of action for market manipulation require the plaintiffs to
prove that their losses were incurred as a result of their reasonable reliance on the
impugned statements?



Would it be more appropriate for a statutory private right of action for market
manipulation to bear closer resemblance to defamation claims, where liability is based
on making a false statement, rather than on negligent misrepresentation claims, where
liability is based on a breach of a duty of care and reliance causing losses?



If it is thought to be desirable to allow these remedies to be pursued by way of class
actions to allow smaller investors to seek relief, then it may be more appropriate to not
require proof of reliance.

8.

Should the plaintiff’s knowledge about the truth (or falsity) of a short
campaigner’s statements be relevant?

As is the case for claims under Part XXIII and Part XXIII.1 of the OSA,957 should a plaintiff be disentitled
to any recovery for his or her losses if he or she had prior knowledge that the statements made by
the defendants were untrue or misleading? Is this relevant since it is the market’s perception of the
veracity of the statement that may determine whether damages are suffered?
9.

What are the competing public policy considerations at play in creating a
statutory private right of action?

Creating a statutory private right of action may have a chilling effect on free speech, which in itself
is vital to any rational, efficient and functioning capital market. Can these concerns be addressed
through statutory defences?


Is there a way to distinguish between intentional misconduct and simply being wrong?
Truth will always be a full defence for short campaigners. Investor losses are an inevitable
and necessary consequence of a properly functioning capital market. If the target

Canadian Imperial Bank of Commerce v Green, supra note 947.
OSA, supra note 13 at ss 138.3, 138.8.
957
OSA, supra note 13 at ss 131(4), 138.4(5).
955
956
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company’s shares are overvalued, and the concerns raised by the short campaigner are
legitimate and ultimately borne out, shareholder losses are part of the market’s selfcorrecting nature. In other cases, a short campaigner may simply be wrong in its analysis
of the target corporation.


Should a defendant be able to show due diligence by relying on the report of a
consenting expert?



Should a due diligence defence incorporate the defences available to common law
claims based on negligent misrepresentation or defamation? For example, can a
defendant demonstrate reasonable care similar to showing no negligence as a defence
to a negligent misrepresentation claim?958 Should there be a due diligence defence of
fair comment, such as in a defamation action?



Should corrective disclosure lessen the amount of damages payable in order to provide
some inducement to rectify the misrepresentation as soon as possible?



Should different due diligence defences be available to different defendants? For
example, it may be reasonable to allow a publisher to escape liability if it can establish
that the document containing a misleading or untrue statement was issued in the
ordinary course of its business and that the publisher did not otherwise participate in the
scheme. Similarly, it may also be reasonable to provide a professional, such as a lawyer
or accountant, who is governed by a professional standard with a defence if he or she
publishes information on behalf of a client operating within the rules and regulations
governing his or her profession.

10.

958

Should there be statutory limitation of liability?



If the primary purpose of a new statutory right of action for market manipulation is
deterrence, and not compensation, should there be caps on the damages recoverable?



What would be the underlying policy justification for a damages cap? We note that one
of the reasons for imposing damages caps in Part XXIII.1 of the OSA was the concern
that damages payable by an issuer in connection to secondary market disclosures would
ultimately be borne by long-term investors who did not buy or sell shares during the
misrepresentation period. These concerns do not exist in connection with a statutory
private right of action related to short and distort campaigns. However, would other
public policy considerations, such as not chilling free speech, justify capping or limiting
damages?



Should there be different caps for different defendants? Sections 138.1, 138.6 and 138.7
of the OSA cap damages and make them subject to limitations at different thresholds,
depending on whether the defendant was a “responsible issuer” or an “influential
person”, or a director or officer of either; an expert; or any other person who made a
public oral statement. Damages are also assessed according to proportionate
responsibility among co-defendants based on their responsibility for the
misrepresentation in the issuer’s continuous public disclosures.

Due diligence defences are available under Part XXIII and Part XXIII.1: see OSA, supra note 13 at ss 132.1(1), 138.4(6), 138.4(7).

An Analysis of the Short Selling Landscape in Canada

149



11.

Can the goal of deterrence in a new statutory private right of action for market
manipulation be achieved by balancing the concepts of compensation and
disgorgement of unlawful gains in awarding damages to the target company or its
shareholders? For example, could a cap on damages be based on a percentage of the
target company’s loss of market capitalization and, where the defendant knew that the
statements made were misleading or untrue, the amount of any gains realized by the
defendant (whether there was a disgorgement of any profits realized on the sale of
securities or revenues earned in connection with the defendant’s participation in the
short campaign).
Should there be any procedural rights to address the concern of access to
justice?



Should a statutory private right of action provide a plaintiff a pre-discovery right to receive
disclosure of any information that the defendant has about the participation of other
individuals in carrying out the manipulative conduct, or in making the misleading or
untrue statements? It may be prohibitively expensive or simply not possible for a plaintiff
to identify short sellers and their accomplices. Therefore, should a plaintiff be entitled to
some type of pre-discovery disclosure? This right, while unusual, is not unknown in civil
litigation, and might resemble what is known as a Norwich Pharmacal959 order, or an
equitable bill of discovery, which allows a plaintiff to take evidence from third parties who
have information about the wrongdoer in order to identify the proper defendants to a
civil proceeding. For example, a statutory private right of action could include a provision
that would require a defendant to provide a plaintiff with written notice of the
information that the defendant has about the identity of any other person who acted in
concert with the defendant, and the circumstances related to their participation. A
balance would need to be found between making this a meaningful tool, requiring
defendants to produce this information on a timely basis, failing which, the court should
have the discretion to award a successful plaintiff costs on a full indemnity basis and
prevent this right from being used improperly; for example, as a proverbial fishing
expedition. Accordingly, should such a procedural tool be available to the plaintiff only
after the court fulfills its gatekeeping function and grants the plaintiff leave to proceed
with the action? Given the relatively unusual nature of such a pre-discovery right to
disclosure, there also should be a basis on which a defendant can seek an order of the
court excusing it from such a disclosure.



Should the “loser pays” principle be a meaningful counterbalance to the risk of
unmeritorious litigation? The “loser pays” principle generally exists in Canadian civil
litigation. The Ontario Standing Committee on Finance and Economic Affairs concluded
that the “loser pays” principle was a safeguard against frivolous litigation under the
OSA.960 Are there any reasons why a statutory private right of action for market
manipulation should deviate from the ordinary cost consequences?

These orders are named after the 1974 house of Lords decision in Norwich Pharmacal Co v Customs and Excise Commissioners,
[1974] AC 133, and have been adopted in Canada as well. The Federal Court of Appeal set out the following four requirements before
granting such an order: (1) the person seeking discovery must have a bona fide claim against the alleged wrongdoer, (2) the person
seeking discovery must have some relationship to the person from whom the information is sought, (3) the person against whom the
order is sought must be the only practical source of the information available and (4) the public interest in favour of disclosure is not
outweighed by the public interest against compelling disclosure: see Glaxo Wellcome PLC v Canada (Minister of National Revenue)
(1998), 162 DLR (4th) 433.
960
Standing Committee on Finance and Economic Affairs, supra note 938 at 24.
959

An Analysis of the Short Selling Landscape in Canada

150

We are under no illusions that a new statutory private right of action for market manipulation will
happen quickly; however, we see no reason why a process cannot be put in place quickly to move
this idea forward. We would suggest that the OSC continue its consideration of how to address
short and distort schemes by holding a public forum to debate the need and basis for a statutory
private right of action to allow investors to recover losses from those who engage in market
manipulation through misleading information, and also the broader issues set out herein. A statutory
private right of action for misleading continuous disclosure had been recommended over decades
before the CSA drafted its 1998 draft legislation. Even then, it took the Ontario government years to
proclaim the legislation in force. Certainly, we can move more quickly this time. In any event, we
suggest that there are parallels between what the Allen Committee saw as factors justifying the
inclusion of a civil remedy for continuous disclosure and what appears to be happening in the
Canadian market with short campaigns, as follows:961


There is a sufficient degree of non-compliance in Canadian marketplaces, as evidenced
by the increased number of short and distort campaigns in Canada and the clear
evidence of naked shorting, to cause concern.



The current sanctions available to regulators do not appear to provide an adequate
deterrent.



Existing civil remedies available to target companies and shareholders injured by short
and distort campaigns are so difficult to pursue as to make them academic.

7.8

Summary

Based on the foregoing analysis, and in order to improve investor confidence and market efficiency
while appropriately reducing systemic risk, we would recommend that the following changes be
made to the regulations in Canada that govern short selling:
Revisions to UMIR:
1. impose locate or pre-borrow requirements with respect to short sales, subject to
limited exceptions;
2. disclose aggregate short position and trade data per issuer daily;
3. disclose failed trade data daily;
4. to the extent EFTs are still considered necessary, lower the failure to settle window;
and
5. impose monetary penalties in connection with failures to close out failed trades.
Revisions to securities legislation:
1. CSA to regulate that other Canadian market participants, such as custodians or other
institutions that are members of CDS, must disclose daily short trading data; and

961

Allen Committee Final Report, supra note 939 at 10–15. CSA Notice 53-302, supra note 942 at 4.

An Analysis of the Short Selling Landscape in Canada

151

2. CSA to require all Canadian trading venues to disclose short trading data per issuer
daily.
In addition, we would implore the OSC to increase enforcement activity, and the CSA to consider
and evaluate, including by seeking commentary from market participants, whether it is appropriate
to create a statutory private right of action to allow investors to recover losses from those who
engage in market manipulation through misleading information.
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8.

CONCLUSION – A NEW PATH FORWARD IS REQUIRED
8.1

Conclusions Derived From Research and Rigorous Debate

It will surprise no one reading this paper that it has evolved through multiple drafts and revisions.
Several reviewers of earlier drafts commented on what they perceived as an anti-short – or perhaps,
a pro-issuer – bias. To be clear, this is not our intention, nor is it the case. We reviewed the regulatory
regime governing short sales in Canada with no preconceptions or conclusion in mind and arrived
at our conclusions based on the research undertaken. Similarly, the recommendations we make in
this paper are the result of lively discussion and debate of the various competing policy concerns
that are engaged in regulating short sales. We recognize the vital role short selling plays in providing
liquidity and allowing for price discovery in the Canadian capital markets, as well as the difficulty
regulators face in designing rules that balance protection against abusive short selling and ensuring
liquidity.
8.2

Canadian Regime is Based on Flawed (or Questionable) Assumptions

It is clear to us that short selling regulations in Canada are out of step with those in other jurisdictions.
The Canadian regulatory regime in respect of short selling is inherently weak, as the rules were
created based on the results of several IIROC studies that we believe are flawed. IIROC has proceeded
from a key assumption – namely, that a historically low rate of failed trades indicates that short selling
and naked short selling are not problems in the Canadian markets. We do not see how this
assumption is justified. First, it is not clear that Canada has comparatively low failed trade rates. In
any event, we do not see how a historically low rate of failed trades provides IIROC with any basis
on which to conclude that failed trades will continue to be low. More importantly, it is not clear to
us why a historically low rate of failed trades leads IIROC to conclude that short selling does not pose
any systemic risk to the Canadian markets. Even if these assumptions could bear the weight placed
on them, the IIROC studies are themselves flawed in methodology and we are not convinced that
such studies should form the basis of the Canadian regime.
8.3

Canada’s Regulations Are (Inexplicably) Inconsistent With Key Aspects of
the IOSCO Four Principles

We compared the Canadian regulatory regime in respect of short sales against the regulatory
regimes in the US, the EU and Australia, which are jurisdictions that have imposed short sales
regulations adhering to the ISOCO Four Principles. In Canada, IIROC has pointed to what it calls the
uniqueness of Canadian capital markets to justify deviating from key aspects of the IOSCO Four
Principles, including the need for transparency, significant enforcement activity and strict settlement
rules.
IOSCO Principle 1 provides that short selling activities should be subject to appropriate controls, such
as buy-in provisions or strict settlement provisions, to reduce or minimize potential risks that could
affect the orderly and efficient functioning and stability of the capital markets. Despite the fact that
the OSC and the AMF were part of IOSCO’s Technical Committee that recommended the IOSCO
Four Principles, IIROC has steadfastly insisted that the Canadian failed trade experience makes it
unnecessary to address the risks identified in and addressed by IOSCO Principle 1. IIROC points to
what it calls the unique attributes of the Canadian capital markets as additional reasons why frontend locate or pre-borrow requirements, or back-end compulsory buy-ins, that would address the
recommendations in IOSCO Principle 1 are not appropriate in Canada. There is no doubt that certain
precautions, such as locate or pre-borrow requirements, would pose significant difficulties in
Canadian junior markets – that is, the securities of venture issuers – which tend to have lower liquidity
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and higher volatility. However, such issues also exist in other markets, such as Australia, which have
followed IOSCO Principle 1. IIROC has yet to draw a clear line linking what IIROC considers the
unique characteristics of the Canadian capital markets and the conclusion that IOSOC Principle 1 is
inapplicable. The onus should be on the CSA and IIROC to convincingly explain why Canadian short
sale regulations should not adhere to each of the IOSCO Four Principles. They have not yet done
so.
We would also note that the lack of transparency when compared to other regulatory regimes raises
significant issues related to investor confidence and market integrity, and is a deviation from key
aspects of the IOSCO Four Principles. The benefits of short selling, such as price discovery, are best
achieved with timely disclosure regarding short sales and failed trades, and may well be negated
through delays in such disclosure. It is critical that IIROC and the CSA take appropriate steps to
improve the frequency of disclosure. We have no doubt that disclosure can be provided on a daily
basis, particularly where such information is already available, such as failed trades, gross short
positions and the aggregate volume of short sales in a security. Absent a clear policy or public interest
rationale, it is not clear to us why less onerous requirements should be imposed on short trades than
those imposed on long trades. Short sales have greater potential to inflict harm on the markets and
the economy, and transparency through timely disclosure appears to be a logical and constructive
means to limit the potential detriments of short selling and enhance its benefits.
8.4

Naked Shorting in Canadian Marketplaces Must Be Better Studied

IIROC has dismissed naked short selling as an issue and takes the view that UMIR prohibits naked
shorting. Despite this, when we look to the definition of naked short selling used by regulators in
other jurisdictions, it is clear that nothing in UMIR prohibits naked short selling. IIROC’s failure to
adopt IOSCO Principle 1 facilitates naked shorting in Canadian marketplaces. Naked shorting is
perfectly legal and is only prohibited when the short seller has no intention of delivering the shares
on the settlement date. This conduct may only become apparent if the seller is unable to settle 10
trading days after the expected settlement date, by which time it should be possible to cover or
otherwise undo the naked short. UMIR provides a regulatory regime for short selling in which IIROC
simply has no way of knowing the extent to which naked shorting actually occurs in Canada.
Similarly, IIROC has no way of identifying, let alone quantifying, the systemic risk naked shorting
poses to Canadian capital markets or the consequences that would materialize if market conditions
change and those engaged in naked shorting find it impossible or uneconomical to cover their
positions.
Statistics from Activist Insight indicate that there are a disproportionate number of short campaigns
in Canada compared to the US, the EU and Australia given the size of our capital markets. This
suggests that the number of short campaigns in Canada is not merely a coincidence. As such, it is
the responsibility of IIROC and the CSA to recognize why this is the case and to understand the
systemic risks associated with Canada being a jurisdiction of choice in which to conduct a short
campaign.
8.5

Is a New Statutory Private Right of Action Needed?

An increase in the number of short campaigns will inevitably bring increased instances of short and
distort schemes. Neither UMIR nor securities laws currently provide a sufficient deterrent to short
campaigners engaging in short and distort schemes. With virtually no successful enforcement
proceedings in connection with a short and distort campaign, as well as little civil litigation, it is clear
that there is currently no effective remedy – whether through compliance or the recovery of
damages – for target companies or their shareholders. As such, we recommend that the CSA
consider a statutory private right of action. We understand the difficulties of providing such a right
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of action, given that there are important countervailing policies brought into play in providing a
damages remedy against those who engage in short and distort schemes. There is concern that a
statutory private right of action would risk stifling free speech and negatively impact price discovery
in the Canadian capital markets. It is premature and beyond the scope of this paper to propose draft
legislation, but we have set out a list of factors to be considered. We hope that our recommendations
act as a starting point to begin the long public and industry consultation process to determine
whether a statutory private right of action can balance these competing policy concerns and provide
a means to better address – and deter – abusive short selling.
8.6

Recommendations

In summary, in order to improve investor confidence and market efficiency while appropriately
reducing systemic risk, we would recommend that certain changes be made to the regulations in
Canada governing short selling. First, we would recommend that the following revisions be made
to UMIR:
1. impose locate or pre-borrow requirements with respect to short sales, subject to limited
exceptions;
2. disclose aggregate short position and trade data per issuer daily;
3. disclose failed trade data daily;
4. to the extent EFTs are used, lower the failure to settle window; and
5. impose monetary penalties in connection with failures to close out failed trades.
In addition, we would recommend that the CSA:
1. regulate that other Canadian market participants, such as custodians or other institutions
that are members of CDS, must disclose daily short trading data; and
2. require all Canadian trading venues to disclose short trading data per issuer daily.
Notwithstanding our recommendations, we do acknowledge that regardless of how IIROC proceeds
with regulatory changes, from a practical perspective, it may be necessary for IIROC to retain an
independent and qualified third party to undertake a new study as a foundation for changes to the
Canadian short selling regulatory regime. Nevertheless, we remain skeptical that a singular focus on
market-wide failed trade data will be determinative.
Finally, we implore the OSC to increase enforcement activity. We also strongly encourage the CSA
to evaluate (including by seeking commentary from market participants) whether it is appropriate to
create a statutory private right of action that allows investors to recover losses from those who
manipulate our markets with misleading information.
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PART III — DEFENCES
Chapter 6 — Justification
6.01 The Burden on the Defendant
§6.2 The burden on the defendant is to prove the substantial truth of the “sting”, or main thrust, of the defamatory
words.1 The sting of the words includes the express defamatory meaning of the words and any implication that is
found to have been a correct defamatory meaning of them.2
§6.3 If the sting of the words is justified on the evidence, minor inaccuracies will not prevent the defendant from
establishing a defence of justification.3 The defendant is not required to justify every word, or statements that do not
add to the sting or introduce any new actionable matter.4 For example, where a newspaper incorrectly reported that
a person had been convicted of committing assault with a noxious substance, the statement was found to be
substantially justified by proof of the person's conviction for assault on the basis of facts that were equally
defamatory.5 Similarly, the sting of a statement to educational authorities that a student had been arrested for
violent and dangerous behaviour was justified where it was proven that the student engaged in violent and
dangerous behaviour that would have warranted his expulsion from school, although he had not in fact been
arrested.6
§6.4 The defence of justification will fail if the publication in issue is shown to have contained only accurate facts
but the sting of the libel is not shown to be true. Where a company was convicted of a “deceptive act or practice”
but it was found that there had been no intention to deceive, a newspaper that reported the conviction for a
deceptive act or practice without reporting the trial judge's finding on intention could not justify its publication.7 In
Sutherland v. Stopes, Lord Shaw observed that a true statement of fact regarding a person's “long-buried past” may
be libelous “if written or uttered in such circumstances as to suggest that a taint upon character and conduct still
subsists”.8
§6.5 The defendant's state of mind is irrelevant to the defence of justification. If the sting is substantially true the
defendant will not be liable, even if the defendant was unsure of the accuracy of the words when they were
published.9 If the words are true it is irrelevant whether the defendant's motive was spite or malice.10 It is also
irrelevant whether there is any public interest in a defamatory statement proven to be true.11
§6.6 A defendant cannot avoid the burden of proving substantial truth by asserting that the defendant only
repeated words spoken by others,12 or repeated a rumour.13 In either case the defendant may only justify the words
by proving that they are substantially true.14 This “repetition rule” is intended to prevent a defendant from hiding
behind a claim that the defendant is only repeating what others have alleged.15 Chief Justice McLachlin observed,
“Maintaining the repetition rule is particularly important in the age of the internet, when defamatory material can
spread from one website to another at great speed.”16
§6.7 A statement that a person has been suspected of wrongful conduct is an imputation that there are reasonable
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grounds for suspicion, and not that the wrongful conduct has occurred.17 It can be justified by adducing evidence
that at the time of publication the plaintiff had behaved in a way that would give a reasonable person grounds for
suspecting the plaintiff of having engaged in wrongful conduct.18 The defendant should identify the conduct of the
claimant which is said to have founded the suspicion, and not seek to shift the burden of proof onto the claimant.19
Whether some person or persons, such as law enforcement authorities, may have announced, suspected or
believed the claimant to be guilty is irrelevant and inadmissible.20 Nor can an imputation of suspicion be justified by
proof of statements of suspicion or belief by other third parties, even though the defendant may regard the persons
making them as honest and reliable.21 Still less can it be justified by proof of rumours.22 Lord Denning stated,
“Rumour is a lying jade, begotten by gossip out of hearsay, and is not fit to be admitted to audience in a court of
law.”23
§6.8 If the sting of a statement is only that a person is under investigation, without a statement or implication that
there are grounds to suspect wrongdoing, that statement, although it may be defamatory, may be justified by proof
of the fact of the investigation.24 It is doubtful, however, that a statement that a third party has alleged enough to
warrant an investigation may be justified by showing only that the allegations were made. Such a defence may be
considered to offend the repetition rule, that a person repeating a defamatory statement is in the same position as
the original publisher.25 It could also provide an incentive to defamers to merely formulate their slurs more
carefully.26
§6.9 The Ontario Superior Court of Justice has refused to accept that a report of defamatory allegations specifically
described as allegations “can be justified simply by proving that the allegations were made”.27 Similarly, in Shtaif v.
Toronto Life Publishing Co.,28 the Ontario Court of Appeal held that where a publication stated that the plaintiff had
been subject to an accusation of extortion and “possibly” conspiracy to defraud, the words were capable of being
defamatory of the plaintiff. The Court held that a motions judge erred in summarily dismissing the plaintiff's claim on
the basis of the plaintiff's concession that the accusations had in fact been made.
§6.10 If a defamatory statement contains two or more charges against a plaintiff the defendant is entitled to justify
any of them. At common law, if one or only some of the defamatory statements is justified, this may be taken into
account in mitigation of damages.29
§6.11 In Ontario and Nova Scotia substantially identical statutory provisions provide for an extended defence of
justification in cases involving two or more distinct charges against a plaintiff. The language of the Ontario statute is:
In an action for libel or slander for words containing two or more distinct charges against the plaintiff, a defence of
justification shall not fail by reason only that the truth of every charge is not proved if the words not proved to be true do not
materially injure the plaintiff's reputation having regard to the truth of the remaining charges.30

§6.12 If not for this provision, the partial justification would be relevant only to the assessment of the damages
caused by defamatory statements not shown to be true. The statutory provision elevates the partial justification to
provide a complete defence if any injury caused by the unjustified defamatory words is insignificant, given the truth
of other defamatory statements about the plaintiff. Lord Denning stated of the provision's United Kingdom
predecessor:
That is a very complicated section, but it means that a defendant is not to fail simply because he cannot prove every single
thing in the libel to be true. If he proves the greater part of it to be true, then even though there is a smaller part not proved,
nevertheless the defendant will win as long as the part not proved does not do the plaintiff much more harm.31
§6.13 In Cruddas v. Calvert,32 the English Court of Appeal considered the application of the U.K. statutory provision. The
words complained of contained charges that a political party official had, first, acted wrongfully in offering for sale the
opportunity to unfairly influence government policy through secret meetings with politicians; second, that the official had
made the offer knowing the purchasers of the opportunity would fund their purchase with foreign funds, a criminal offence;
and third, that the official was content that the funds be paid through the creation of an artificial U.K. company or other
deceptive means, also a criminal offence. The Court found that the first charge regarding a wrongful offer of influence for
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sale was justified, but the second and third charges involving criminal conduct were not. The Court held that the truth of the
first charge was insufficient to warrant a dismissal of the plaintiff's action, since the false allegations of countenancing
criminality materially injured the plaintiff's reputation, notwithstanding that the first charge was true.33
§6.14 Although the court may not strictly require it, a defendant should specifically plead a reference to the provision if it is
to be relied upon.

§6.15 It is not open to the defendant to plead that a single sting of a libel is partially true.34 If the defendant pleads
that a defamatory statement was justified, but only succeeds in proving part of the facts necessary to support the
plea, the defendant can rely on those facts to reduce the plaintiff's damages.35
§6.16 A defendant may plead that statements of comment are justified. In that case, in addition to proving the truth
of the statements of fact, the defendant must prove that the statements of comment were correct, and not only “fair”
in the limited sense required to establish a defence of fair comment.36 It is very rare for a defendant to assume this
greater burden.

Footnote(s)
1

Grant v. Torstar Corp., [2009] S.C.J. No. 61, 2009 SCC 61 at para. 33 (S.C.C.), per McLachlin C.J.C.; Cusson v.
Quan, [2007] O.J. No. 4348, 87 O.R. (3d) 241 at 252 (Ont. C.A.), per Sharpe J.A., revd on other grounds, Quan v.
Cusson, [2009] S.C.J. No. 62, 2009 SCC 62 (S.C.C.); Reynolds v. Times Newspapers Ltd., [1999] 3 W.L.R. 1010 at
1015 (H.L.), per Lord Nicholls; Mudford v. Smith, [2010] O.J. No. 2297, 2010 ONCA 395 (Ont. C.A.); Rothschild v.
Associated Newspapers Ltd., [2013] EWCA Civ 197 at paras. 17, 24 (Eng. C.A.), per Laws L.J.; Simpson v. Mirror
Group Newspapers Ltd., [2016] EWCA Civ 772 (Eng. C.A.). In the United Kingdom, the Defamation Act 2013 abolishes
the defence of justification and replaces it with a defence of “Truth”, which provides that, “It is a defence in an action for
defamation for the defendant to show that the imputation conveyed by the statement complained of is substantially
true”: see the Defamation Act 2013 (U.K.), 2013, c. 26, s. 2(1), in force January 1, 2014.

2

Augustine Automatic Rotary Engine Co. of Canada v. Saturday Night Ltd., [1917] O.J. No. 170, 38 O.L.R. 609 (Ont.
C.A.); Digby v. Financial News Ltd., [1907] 1 K.B. 502 at 507, 508 (C.A.), per Lord Collins, M.R.; Sutherland v. Stopes,
[1925] A.C. 47 at 55, per Viscount Cave L.C., and 77, 79, per Lord Shaw (H.L.); Broadway Approvals Ltd. v. Odhams
Press Ltd., [1965] 2 All E.R. 523 at 535 (C.A.), per Sellers L.J.

3

Hodgson v. Canadian Newspapers Co., [1998] O.J. No. 2682, 39 O.R. (3d) 235 at 369 (Ont. Gen. Div.), per Lane J.,
vard [2000] O.J. No. 2293, 49 O.R. (3d) 161 (Ont. C.A.), leave to appeal to S.C.C. refused [2000] S.C.C.A. No. 465
(S.C.C.); Miller v. Canadian Broadcasting Corp., [2003] B.C.J. No. 365, 2003 BCSC 258 (B.C.S.C.).

4

Hodgson v. Canadian Newspapers Co., [1998] O.J. No. 2682, 39 O.R. (3d) 235 at 368 (Ont. Gen. Div.), per Lane J.,
vard [2000] O.J. No. 2293, 49 O.R. (3d) 161 (Ont. C.A.); Hare v. Better Business Bureau of Vancouver, [1948] B.C.J.
No. 77, [1948] 1 W.W.R. 569 (B.C.S.C.); Sullivan Entertainment Group Inc. v. Butler, [2004] O.J. No. 155, 69 O.R.
(3d) 354 at para. 91 (Ont. S.C.J.), per MacFarland J.

5

Jay v. Hollinger Canadian Newspapers, Limited Partnership, [2002] B.C.J. No. 2679, 14 C.C.L.T. (3d) 272 (B.C.S.C.);
Sandu v. Fairmont Hotels Inc., [2017] O.J. No. 2956, 2017 ONSC 3472 (Ont. Div. Ct.).

6

H. v. Tomlinson, [2008] EWCA Civ 1258 at paras. 16-17 (Eng. C.A.), per the Court.

7

M.D. Mineralsearch Inc. v. East Kootenay Newspapers Ltd., [2002] B.C.J. No. 111, 209 D.L.R. (4th) 375 (B.C.C.A.).

8

Sutherland v. Stopes, [1925] A.C. 47 at 74 (H.L.). More recently this concern has found expression in European legal
innovations to allow people to have information about their pasts removed from Internet websites and search engine
results, so as to vindicate a “right to be forgotten” where the information has ceased to be relevant: see “Google Spain
SL v. Agencia Española de Protección de Datos: Court of Justice of the European Union Creates Presumption that
Google Must Remove Links to Personal Data upon Request” (2014), 128 Harv. L. Rev. 735.

Page 4 of 5
6.01 The Burden on the Defendant
9

Hodgson v. Canadian Newspapers Co., [1998] O.J. No. 2682, 39 O.R. (3d) 235 at 368 (Ont. Gen. Div.), per Lane J.,
vard [2000] O.J. No. 2293, 49 O.R. (3d) 161 (Ont. C.A.), leave to appeal to S.C.C. refused [2000] S.C.C.A. No. 465
(S.C.C.).

10 Reynolds v. Times Newspapers Ltd., [1999] 3 W.L.R. 1010 at 1015 (H.L.), per Lord Nicholls.
11

Fraser v. Evans, [1969] 1 Q.B. 349 (C.A.), per Lord Denning M.R. This position has been criticized: see Terry v.
Persons Unknown, [2010] EWHC 119 at para. 80 (Q.B.), per Tugendhat J.

12 Grant v. Torstar Corp., [2009] S.C.J. No. 61, 2009 SCC 61 at para. 119 (S.C.C.), per McLachlin C.J.C.; Black v.
Random House of Canada Ltd., [2014] O.J. No. 1770, 2014 ONSC 2338 at para. 8 (Ont. S.C.J.), per Morgan J.; Shah
v. Standard Chartered Bank, [1998] 4 All E.R. 155 (C.A.).
13 Lewis v. Daily Telegraph Ltd., [1964] A.C. 234 at 260 (H.L.), per Lord Reid; Chidley-Hill v. Daw, [2010] O.J. No. 1051,
2010 ONSC 1576 at para. 22 (Ont. S.C.J.), per Brown J., vard [2010] O.J. No. 5361, 2010 ONCA 835 (Ont. C.A.).
14 “Truth” (N.Z.) Ltd. v. Holloway, [1960] 1 W.L.R. 997 at 1001-1003 (P.C.), per Lord Denning; Lewis v. Daily Telegraph
Ltd., [1964] A.C. 234 at 260 (H.L.), per Lord Reid; see also 283, per Lord Devlin (“For the purpose of the law of libel a
hearsay statement is the same as a direct statement, and that is all there is to it.”)
15 Grant v. Torstar Corp., [2009] S.C.J. No. 61, 2009 SCC 61 at para. 119 (S.C.C.), per McLachlin C.J.C.; Shah v.
Standard Chartered Bank, [1998] 4 All E.R. 155 (C.A.); Stern v. Piper, [1996] 3 All E.R. 385 (C.A.); Shavluk v. Green
Party of Canada, [2010] B.C.J. No. 1092, 2010 BCSC 804 at para. 61 (B.C.S.C.), per Ross J.
16 Grant v. Torstar Corp., [2009] S.C.J. No. 61, 2009 SCC 61 at para. 119 (S.C.C.), per McLachlin C.J.C.
17 Lewis v. Daily Telegraph Ltd., [1964] A.C. 234 at 275 (H.L.), per Lord Hodson.
18 Shah v. Standard Chartered Bank, [1998] 4 All E.R. 155 at 169, per Hirst L.J., and at 174, per May L.J. (C.A.); Stern v.
Piper, [1996] 3 All E.R. 385 at 397 (C.A.), per Simon Brown L.J.; Miller v. Associated Newspapers Ltd., [2014] EWCA
Civ 39 at paras. 14-15 (Eng. C.A.), per Moore-Bick L.J. A defendant may rely on facts existing at the time of publication
even though the defendant may not have been aware of them at that time: Hunt v. Times Newspapers Ltd., [2012]
EWHC 110 at para. 27 (Q.B.), per Eady J.
19 Prince Radu of Hohenzollern v. Houston, [2009] EWHC 398 at para. 13 (Q.B.), per Eady J.; Musa King v. Telegraph
Corp., [2004] EMLR 23; Hunt v. Times Newspapers Ltd., [2012] EWHC 110 at para. 27 (Q.B.), per Eady J.
20 Shah v. Standard Chartered Bank, [1998] 4 All E.R. 155 at 169, per Hirst L.J., and 174, per May L.J. (C.A.); King v.
Telegraph Group Ltd., [2004] EWCA Civ 613 (Eng. C.A.); Miller v. Associated Newspapers Ltd., [2014] EWCA Civ 39 at
paras. 14-15 (Eng. C.A.), per Moore-Bick L.J.
21 Flood v. Times Newspapers Ltd., [2012] UKSC 11 at para. 80 (U.K.S.C.), per Lord Phillips; Hunt v. Times Newspapers
Ltd., [2012] EWHC 110 at para. 27 (Q.B.), per Eady J.; Shah v. Standard Chartered Bank, [1998] 4 All E.R. 155 at 177
(C.A.), per Hirst L.J.
22 Shah v. Standard Chartered Bank, [1998] 4 All E.R. 155 at 177 (C.A.), per Hirst L.J.
23 Speidel v. Plato Films Ltd., [1961] A.C. 1090 at 1136 (H.L.).
24 Bennett v. News Group Newspapers, [2002] EMLR 860 at para. 35 (Eng. C.A.); Jameel v. Times Newspapers Ltd.,
[2004] EWCA Civ. 983 at paras. 10-11, 29 (Eng. C.A.), per Sedley L.J., revd [2007] 1 A.C. 359 (H.L.); Lewis v. Daily
Telegraph, [1964] A.C. 234 (H.L.), per Lord Devlin.
25 Grant v. Torstar Corp., [2009] S.C.J. No. 61, 2009 SCC 61 at paras. 76, 114, 119 (S.C.C.), per McLachlin C.J.C.;
“Truth” (N.Z.) Ltd. v. Holloway, [1960] 1 W.L.R. 997 at 1001-03 (P.C.), per Lord Denning; Lewis v. Daily Telegraph Ltd.,
[1964] A.C. 234 at 260, per Lord Reid; see also 283, per Lord Devlin (H.L.).
26 Jameel v. Times Newspapers Ltd., [2004] EWCA Civ. 983 at paras. 29-30 (Eng. C.A.), per Sedley L.J., revd [2007] 1
A.C. 359 (H.L.).
27 Chidley-Hill v. Daw, [2010] O.J. No. 1051, 2010 ONSC 1576 at para. 30 (Ont. S.C.J.), per Brown J., vard [2010] O.J.
No. 5361, 2010 ONCA 835 (Ont. C.A.).
28

[2010] O.J. No. 373, 2010 ONCA 82 (Ont. C.A.).

Page 5 of 5
6.01 The Burden on the Defendant
29 Speidel v. Plato Films Ltd., [1961] A.C. 1090 at 1142 (H.L.), per Lord Denning; English and Scottish Co-operative
Properties Mortgage and Investment Society Ltd. v. Odhams Press Ltd., [1940] 1 All E.R. 1 at 12 (C.A.), per Goddard
L.J.
30 Libel and Slander Act, R.S.O. 1990, c. L.12, s. 22; Defamation Act, R.S.N.S. 1989, c. 122, s. 9.
31 Moore v. News of the World Ltd., [1972] 1 All E.R. 915 at 919 (C.A.), per Lord Denning, M.R.
32 [2015] EWCA Civ 171 (Eng. C.A.).
33 [2015] EWCA Civ 171 at paras. 120-21 (Eng. C.A.), per Jackson L.J. In the result the plaintiff's damages, related to the
meanings which were not justified, were reduced by approximately one-third, having regard to the truth of the first
meaning: see paras. 126-38. The United Kingdom equivalent of the Ontario provision was successfully invoked for the
defence in Mengi v. Hermitage, [2012] EWHC 3445 at paras. 91-93 (Q.B.), per Bean J. See now the United Kingdom
Defamation Act 2013 (U.K.), 2013, c. 26, ss. 2(2), (3), in force January 1, 2014.
34 Prager v. Times Newspapers Ltd., [1988] 1 All E.R. 300 at 308 (C.A.), per Purchas L.J.
35 Atkinson v. Fitzwalter, [1987] 1 All E.R. 483 at 490-91 (C.A.), per May L.J.; P.G. Restaurant (c.o.b. Mama Panda
Restaurant) v. Northern Interior Regional Health Board, [2005] B.C.J. No. 751, 30 C.C.L.T. (3d) 55 at 72 (B.C.C.A.),
per Saunders J.A., leave to appeal to S.C.C. refused [2005] S.C.C.A. No. 270 (S.C.C.).
36 Sutherland v. Stopes, [1925] A.C. 47 at 62-63 (H.L.), per Lord Finlay; Convery v. Irish News Ltd., [2008] NICA 14 at
para. 16, per Kerr L.C.J., and para. 57, per Girvan L.J. (C.A.); Sullivan Entertainment Group Inc. v. Butler, [2004] O.J.
No. 155, 69 O.R. (3d) 354 at para. 92 (Ont. S.C.J.), per MacFarland J. A comment is “fair” for the purpose of the fair
comment defence if any person could honestly make the comment on the basis of the facts referred to: see WIC Radio
Ltd. v. Simpson, [2008] S.C.J. No. 41, [2008] 2 S.C.R. 420 at paras. 28, 49 (S.C.C.), per Binnie J.

End of Document

TAB 65

Reports and Publications

Compliance Examination Deficiency Letter Process
Sept. 23, 2003
Audit No. 364
This document is an HTML formatted version of a printed document. The printed document may contain agency comments, charts,
photographs, appendices, footnotes and page numbers which may not be reproduced in this electronic version. If you require a
printed version of this document contact the United States Securities and Exchange Commission, Office of Inspector General, Mail
Stop 11-7, 450 Fifth Street N.W., Washington, D.C. 20549 or call (202) 942-4460.

COMPLIANCE EXAMINATION DEFICIENCY LETTER
PROCESS
Audit No. 364
EXECUTIVE SUMMARY
Our audit of the Compliance Examination Deficiency Letter process found that it is generally functioning effectively and efficiently.
For instance, most of the registrants that we interviewed or surveyed found deficiency letters clear and easy to understand,
especially if an exit conference had been held.
We are making several recommendations that we believe will improve the process, including: disclosing common deficiencies
routinely and systematically, improving the Office of Compliance Inspections and Examinations (OCIE) liaison oversight of the
Broker-Dealer Program, clarifying the guidance to the staff concerning what actions to take when violations are unclear, and
identifying certain areas where OCIE could enhance examination procedures. During the audit, we discussed several immaterial
issues with senior management.
Commission management concurred with our recommendations. During the audit, they began to implement many of the
recommendations.

SCOPE AND OBJECTIVES
Our audit objectives were to evaluate the effectiveness and efficiency of the Compliance Examination Deficiency Letter process.
During the audit, we interviewed and surveyed Commission staff and registrants. We also analyzed a judgment sample of one
hundred deficiency letters (and the registrant's response) issued in fiscal year 2002, and other supporting documentation. We did
not review the Compliance Examination Program's ZYIndex computer system1 because they are developing an intranet site that will
include this information. Once the intranet site is completed, the future usefulness of ZYIndex will be evaluated.
The audit was performed from September 2002 to March 2003 in accordance with generally accepted government auditing
standards.

BACKGROUND
General Information
The Office of Compliance Inspections and Examinations (OCIE) and the field offices administer the Compliance Examination
Program. Of the approximately 700 staff in the Program, approximately 105 are in OCIE, with the remainder in the field offices.

According to OCIE, in fiscal year 2002, the Examination staff performed 626 Broker-Dealer (BD), 138 Transfer Agent, 3 Clearing
Agency, 32 Self-Regulatory Organization (SRO), 1,570 Investment Advisor (IA), and 278 Investment Company (IC) examinations.
An examination can have one of three possible outcomes, which are not mutually exclusive. The outcomes are:
Issue a letter to the registrant indicating that no deficiencies2 were identified;
Issue a deficiency letter to the registrant describing the deficiencies and requiring the registrant to implement appropriate
corrective actions, and submitting a written response describing the actions; or
Refer the deficiencies to the Enforcement Program or other regulator (e.g., a state regulatory agency, SRO).
The Compliance Examination Program issues a deficiency letter in approximately 91% of the examinations.
Among the requirements that apply to the deficiency letter process are conducting an exit conference before the deficiency letter is
sent (unless it would be inappropriate) and using some standardized language. For instance, all deficiency letters must now state:
The above findings are based on the staff's examination and are not findings or conclusions of the Commission.
We found that deficiency letters issued after July 2002 (when the language for deficiency letters was most recently revised)
generally contained the required standard language.

Process
After each examination is completed, an examination report is prepared. The report includes background information on the
registrant, particular risks involving the registrant, scope of the examination, deficiencies from prior examinations, work performed,
and deficiencies found. The deficiency letter is based on the examination report.
The staff examiner typically drafts the deficiency letter and the branch chief and other supervisors (e.g., the Assistant District
Administrator) review the letter.3 Examination staff discuss novel, complex, etc. issues that are identified during the examination
process with either the Divisions of Investment Management or Market Regulation.
The goal is to provide the registrant with a deficiency letter within 90 days of completing the fieldwork. The registrant is supposed to
respond within 30 days. During our audit, we found that the 90 and 30 day goals were generally achieved.
If the registrant agrees to implement appropriate corrective actions, the examination is closed. The corrective actions and their
implementation are typically reviewed during the registrant's next examination. If the registrant does not agree to implement
adequate corrective actions, the Examination staff will typically attempt to resolve the disagreement either by issuing a second
deficiency letter (e.g., clarifying the staff's position), having a telephone conference call or a meeting with the registrant, or referring
the matter to the Enforcement Program.

AUDIT RESULTS
We found that the Compliance Examination Deficiency Letter process is generally functioning effectively and efficiently. However, we
are making several recommendations that we believe will improve the process, as discussed below.

DISCLOSING COMMON DEFICIENCIES
During the year, the Examination Program conveys to registrants (e.g., through SEC Speaks and other conferences) its current
areas of focus (e.g., Disaster Contingency Planning, Regulation S-P, Money Laundering). However, the Examination Program does
not routinely and systematically disclose the common types of deficiencies found at registrants for these focus areas.
According to several examiners, staff and senior management disclose this type of information in speeches. Also, the SRO's and
securities industry associations occasionally provide this information to their members.
We found that common types of deficiencies exist. For instance, in our sample of deficiency letters involving IA Examinations (56
such examinations), the Examination staff identified approximately 18 (32%) instances of the registrant not having written
procedures regarding Disaster Contingency Planning.
We believe that routinely and systematically providing registrants with information on common deficiencies found at other registrants
would enhance compliance. For instance, registrants could improve their operations before the staff conducts the examination. In
addition, registrants who are not examined

would be able to improve their operations. Improved operations help to protect investors. According to the registrants we interviewed
and surveyed, most believed that this information would be beneficial.
Recommendation A
OCIE, in consultation with the field offices, should routinely and systematically disclose common deficiencies found at registrants.
Recently at an IA conference, the Director of OCIE discussed some of the current common deficiencies. In May 2000, OCIE issued
(and posted on the Commission's web site) an open letter to the Investment Adviser community describing the common deficiencies
found in examinations. We believe that this document is an excellent example of the spirit and intent of our recommendation.

IMPROVING OCIE LIAISON OVERSIGHT
The IA/IC and the BD programs in each field office are assigned a liaison in OCIE. The liaisons provide oversight (among other
responsibilities) of the Examination Program. For instance, they receive a copy of examination reports and deficiency letters, and
review them for quality. However, they do not necessarily receive the registrant's response to the deficiency letter. We found that the
IA/IC examiners generally instruct the registrant in the deficiency letter to send a copy of their response to the OCIE liaison, while
the BD examiners generally do not.
OCIE liaison review of the registrant's response could identify potential inconsistencies in the Examination Program, an improper
interpretation of a rule, or other issues. For example, a registrant's disagreement with a deficiency could indicate that the staff is
improperly interpreting a rule. In our sample of 100 deficiency letters, approximately 28% of the registrants disagreed with at least
one of the deficiencies. However, many of these registrants agreed to implement corrective actions anyway.
Recommendation B
OCIE, in consultation with the field offices, should have BD examiners instruct registrants (in the deficiency letter) to send a copy of
their response to the applicable OCIE liaison.
During the audit, OCIE began to implement this recommendation.
UNCLEAR DEFICIENCIES
In July 2002, OCIE issued guidance to the Examination staff that stated, in part:
We think it is appropriate to say that we found a deficiency of a specific section(s) of the law or rule(s) thereunder when we feel fairly
certain that a deficiency has occurred. If (sic) is not clear that a deficiency has occurred, we can still use words such as "appears" or
"may have" violated.4
According to OCIE management, examiners should be proactive and mention control weaknesses that could lead to violations even
if a violation has not yet occurred. Similarly, OCIE management believes examiners should mention high-risk situations even if the
evidence of a violation is inconclusive. This type of proactive and preventive action is an integral part of the Commission's
Compliance Examination Program.
We found that approximately 12% of the deficiency letters in our sample (issued after July 2002) contained language such as
"appears" or "may have" violated. In some of these instances, the registrant disagreed with the deficiency, although they may have
agreed to implement appropriate corrective actions anyway. It is not clear whether the use of "appears" or "may have" violated
contributed to the registrant disagreeing with the deficiency. After reviewing the registrant's response, the Examination staff generally
believed that a deficiency still existed. OCIE management indicated that it believes that many registrants disagree with a finding to
avoid making an admission of wrongdoing. The Examination staff does not challenge these statements provided that the registrant
takes prompt and effective corrective actions.
Recommendation C
OCIE, in consultation with the field offices, should take steps to ensure that examiners fully utilize the exit conference and other
available examination procedures to attempt to resolve any doubts about whether a violation has occurred before stating that a
violation "appears" or "may have" occurred.
Recommendation D
OCIE should modify the brochure delivered to registrants at the beginning of every examination to explain the exit conference
process including that the registrant will have an opportunity to discuss any finding that the staff intends to make.
PROVIDING ADDITIONAL INFORMATION

Based on our sample of one hundred deficiency letters and our interviews and surveys of Commission staff and registrants, we
found that certain procedures should be considered. These include:
Most of the registrants requested that they receive some notice from the Examination staff that their response to the
deficiency letter was acceptable. Currently, if they do not hear from the staff for a few months, they assume that the response
was acceptable. During the audit, OCIE began to implement a method to provide registrants with notification.
We found that only approximately 18% of the deficiency letters informed the registrant that information regarding IA/IC or BD
regulation could be found on the Commission's web site. OCIE should consider additional methods to notify registrants of the
web site.
Recommendation E
OCIE, in consultation with the field offices and the Office of Investor Education and Assistance, should consider the above issues.
1

ZYIndex is a searchable database of previous examination reports and deficiency letters. The database helps to ensure
consistency throughout the Program.
2

Deficiencies refer to either violations of laws or rules, or internal control weaknesses.

3

Based on our staff interviews and surveys, it appears that review comments are generally substantive and adequately
communicated.
4

Prior to July 2002, some staff used words like "appears" and "may have" violated because they believed that only the Commission
or a judge could state that a deficiency has occurred.
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