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The Catalyst Capital Group Inc. (“Catalyst”), Callidus Capital Corporation 

(“Callidus”), Newton Glassman (“Glassman”), Gabriel De Alba (“De Alba”) and James 

Riley (“Riley”) (collectively “the Catalyst Defendants by Counterclaim”), will make motion 

to a Judge presiding over the Commercial List, on a date and time to be set by the 

Court, at the court house, 330 University Avenue, Toronto, Ontario, M5G 1R7. 

PROPOSED METHOD OF HEARING: the motion is to be heard orally. 

THE MOTION IS FOR:  

a) an Order dismissing the proceeding brought by the Plaintiffs by Counterclaim as 

against Catalyst Defendants by Counterclaim, in accordance with section 

137.1(3) of the Courts of Justice Act; 

b) the costs of this proceeding on a full indemnity basis, in accordance with section 

137.1(7) of the Courts of Justice Act;  

c) damages as against West Face Capital Inc. (“West Face”) and Gregory Boland 

(“Boland”) on the basis that the Counterclaim was brought against the Catalyst 

Defendants by Counterclaim  in bad faith or for an improper purpose , pursuant 

to subsection 137.1 (9) of the Courts of Justice Act; and  

d) such further and other relief as this Honourable Court may deem just. 

2



3 
 

THE GROUNDS FOR THE MOTION ARE: 

a) The Parties  

1. Catalyst is a Canadian private equity firm that specializes in investments in 

distressed and undervalued situations (i.e., investments in companies that are 

under-managed, under-valued or poorly capitalized). Catalyst has duties to keep 

its investors informed of matters concerning the management, conduct and 

performance of Catalyst, its affiliates and investment funds, and of any other matter 

material to the company. 

2. Callidus is a publicly traded asset-based lender that operates in the growth and 

recovery market in Canada and the United States. Callidus provides capital to 

meet the financing requirements of companies that cannot access traditional 

lending sources. Callidus has statutory and common law obligations to keep its 

investors and the market generally informed of matters concerning the 

management, conduct and performance of Callidus and of any other matter 

material to the company. 

3. Glassman is the Managing Partner of Catalyst, and the Executive Chairman and 

a Director of Callidus.  

4. Riley is a Managing Director and the Chief Operations Officer of Catalyst, and the 

Secretary and a Director of Callidus.  

5. De Alba is a Managing Director and Partner of Catalyst and has no role at Callidus. 

3
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6. As officers and/or directors of Catalyst and/or Callidus, Glassman, Riley and De 

Alba have duties to keep Catalyst’s and Callidus’ investors informed of matters 

concerning the management, conduct and performance of Catalyst, Callidus, their 

affiliates and investment funds, and of any other matter material to the operation 

of the companies.  

b) The Main Action  

7. Catalyst and Callidus commenced this claim against M5V Advisors Inc. c.o.b. 

Anson Group Canada, Admiralty Advisors LLC, Frigate Ventures LP, Anson 

Investments LP, Anson Capital LP, Anson Investments Master Fund LP, AIMF GP, 

Anson Catalyst Master Fund LP, ACF GP, Adam Spears, Sunny Puri, ClaritySpring 

Inc., Nathan Anderson, Bruce Langstaff, Darryl Levitt, Richard Molyneux, Kevin 

Baumann, Jeffrey McFarlane, Rob Copeland, Gerald Duhamel, George Voorheis, 

Bruce Livesey, and John Does #4-10, among others, claiming damages of $450 

million and punitive damages of $5 million for defamation, injurious falsehood, the 

tort of unlawful means, and civil conspiracy.  

8. The Fresh as Amended Statement of Claim pleads, inter alia, that the defendants 

entered into a conspiracy to harm Catalyst and Callidus through the following 

actions: 

(i) spreading false information by rumours through the Bay Street rumour mill; 

(ii) filing false “whistleblower” complaints against Callidus with the Ontario 

Securities Commission  and the United States Securities and Exchange 

4
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Commission by certain of the Guarantor Conspirators to “confirm” the 

rumours;  

(iii) leaking the existence and substance of the allegations contained in the 

whistleblower complaints to the media and providing information to the police 

to generate media interest; 

(iv) taking short positions, directly or indirectly, in the common shares of Callidus 

(the “Callidus Shares”); 

(v) publishing a false and defamatory article in the Wall Street Journal on August 

9, 2017 (the “WSJ Article”), released near the end of the trading day, in order 

to cause a rapid decline in the price of the Callidus Shares; and 

(vi) closing out of their naked short positions at the expense of the market value 

of Callidus.  

9. Short selling is an investment strategy through which investors sell shares into the 

market that they do not own at the time of the sale but which the investors are 

obligated to buy back from the market. A short seller effectively bets that the stock 

value will decline. Profits are made if the share value declines between the time of 

the sell and the later buy and, conversely, losses (potentially catastrophic losses) 

are sustained if the value increases between the time of the sell and the later buy. 

10. On August 9, 2017, at 3:29pm, the WSJ Article was published online, authored by 

Rob Copeland and Jacquie McNish. 
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11. In the approximately 30 minutes following the release of the WSJ Article and the 

close of the market, very large volume sell-side pressure took the  share price from 

$14.92 to $12.06 – a drop in share price of 19.2%, reflecting a loss of market 

capitalization for Callidus of over $144 million. 

12. In the days that followed, Callidus’ share price further declined to $10.48, reflecting 

a market capitalization loss of $246,440,000 in less than four trading days.  

13. Following the short and distort attack, Catalyst and Callidus commenced this action 

alleging West Face and the other defendants are liable for acts and omissions 

relating to the short selling shares in Callidus, spreading negative rumors, and 

involvement in the publication of the WSJ Article in a co-ordinated effort to harm 

the Catalyst and Callidus. 

14. West Face and the other defendants who are alleged to have participated in the 

conspiracy have defended the Main Action.  Some of the conspirators have denied 

participating in the spreading of negative rumours, filing of whistleblower 

complaints, the publication of the WSJ Article, or participating in the short and 

distort attack.  Other defendants have admitted that they participated in these 

activities, including with other defendants who have denied taking any role in the 

same activities. 

c) The Defamation Counterclaim Against The Catalyst Defendants 

15. West Face and Boland have issued a counterclaim seeking inter alia a Declaration 

that the Catalyst Defendants have defamed West Face and Boland. The 
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Counterclaim seeks general damages of $450 million for West Face and $50 

million for Boland.  

16. The West Face/Boland Counterclaim pleads defamation against the Catalyst 

Defendants by Counterclaim relating to the following publications: 

(i) a Written Statement by Catalyst issued on August 19, 2016  

(ii) a Press Release by Catalyst issued on October 13, 2016  

(iii) The First Investor Letter (August 14, 2017) 

(iv) The March Investor Letter (March 19, 2018) 

(v) Communications with the media, and   

(vi) Internet Postings concerning West Face and the other alleged conspirators 

engaged in the short and distort attack against Catalyst and Callidus that 

are the subject of the Main Action . 

17. The West Face/Boland Counterclaim also alleges that Newton Glassman 

slandered West Face and Boland. 

18. The West Face/Boland Counterclaim is an attempt by West Face and Boland to 

avoid a court adjudication on West Face’s and Boland’s conduct as alleged in this 

action and to conceal its behaviour in communicating with the whistleblowers and 

short-selling Callidus stock. The within action is neither abusive nor vexatious. 
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19. The statements complained of by West Face and Boland that are attributable to 

the Catalyst Defendants by Counterclaim are expressions relating to matters of 

public interest. The Counterclaim is merely an attempt by West Face and Boland 

to chill off the Catalyst Defendants by Counterclaim from expressing themselves 

on matters that are of public interest. 

d) Catalyst’s Written Statement (August 19, 2016) 

20. The West Face/Boland Counterclaim alleges that a Written Statement by Catalyst 

reprinted in the National Post and various other publications after Justice 

Newbould released his Reasons for Judgment (August 18, 2016) in an action 

commenced by Catalyst against a former employee named Brandon Moyse (the 

Moyse Action) were defamatory.  

21. The Moyse Action involved a claim brought by Catalyst against Moyse alleging he 

obtained Catalyst confidential information and provided it to West Face in 

furtherance of its efforts to acquire shares of a telecom company called WIND 

Mobile Corp. (“Wind”) from VimpelCom Ltd. (“VimpelCom”), in competition to 

Catalyst.   

22. The Financial Post published an article on August 19, 2016 written  by Emily 

Jackson headlined “Catlayst Capital Group Inc. to appeal after Judge dismisses 

WIND Mobile lawsuit” and sub-headlined: “The appeal continues Capital’s 

extensive legal battle for a share of the Wireless start-up now owned by Shaw 

Communications”. 
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23. The Catalyst August 19, 2016 Written Statement says:  

“We are deeply disappointed by the decision and the severe indications of 
possible bias displayed by Judge Newbould. We believe that he did not give 
fair consideration to all the evidence presented, ignored contradictory 
statements made by the defendants that are part of the court record and 
delivered a judgement containing clear misstatements of fact. Among other 
things , we are particularly concerned that the decision selectively ignores 
or discounts key testimony as it relates to the critical issue of possible 
destruction of evidence”.  

24. West Face also issued a News Release about Justice Newbould’s decision in the 

Moyse Action that the Financial Post reports as stating: 

“WestFace is grateful for the vindication the judge provided, according to a 
news release that highlighted the judge’s conclusions about the witnesses”.  

25. West Face’s CEO Greg Boland was quoted in the Financial Post article as saying:  

“The reasons for the complete dismissal of the case make clear the lawsuit 
launched by Catalyst was without merit. We are confident that Catalyst’s 
other lawsuits against West Face and various other parties face similar 
obstacles, CEO Greg Boland said in a statement”.  

26. The August 19, 2016 Written Statement issued by Catalyst expressed its 

commentary about a judicial decision and the status of its ongoing litigation with 

West Face. West Face’s news release and the statement from its CEO Greg 

Boland did the same. The statements made by Catalyst relate to a matter of public 

interest.  

e) The October 13, 2016 Catalyst Press Release 

27. The West Face/Boland Counterclaim alleges that the following statements in the 

October 13, 2016 Press Release are defamatory: 
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It is exactly because of this culture at Catalyst, as compared to how others 
behave, that we have chosen to be incredibly tough and demanding when 
our rights are trampled or counterparties act unethically. Because 
ultimately, it is our LPs and investors that are impacted. 

… 

Catalyst has put its faith in the judiciary and expect that our claims and 
appeals will be heard fairly and that judgment will expose the truth of West 
Face’s actions, character and values. 

28. The October 13, 2016 Press Release is entitled “Catalyst Capital Group 

Comments on West Face Statements” and was released at 21:36 ET on October 

13, 2016. The lead paragraph states: “The Catalyst Capital Group Inc. 

(“Catalyst”), Canada’s second-largest independent private equity firm, today 

commented on recent statements by West Face Capital Inc. regarding ongoing 

litigation related to its acquisition of WIND Mobile Corp. and the short attack at 

Callidus Capital Corporation”.  

29. The October 13, 2016 Press Release continues:  

“We can understand the increasing pressure that West Face has 
experienced due to its questionable and potentially unlawful actions around 
its acquisition of WIND and activities regarding Callidus Capital that has 
resulted in numerous inquiries from current and prospective investors, 
service providers and industry participants.  

In regards to our litigation against West Face and other parties, there are 
very few firms out there that take the role of fiduciary as seriously as we do. 
Our commitment to LPs and to the minority shareholders in Callidus Capital 
is the primary consideration in all decisions we make.  

It is exactly because of this culture at Catalyst, as compared to how others 
behave, that we have chosen to be incredibly tough and demanding when 
our rights are trampled or counterparties act unethically. Because 
ultimately, it is our LPs and investors that are impacted.  

It should be highly concerning to numerous stakeholders that West Face 
has determined to litigate through the public at large. In full knowledge of 
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an upcoming jury trial regarding the WIND acquisition, and the fact that the 
Brandon Moyse/West Face decision is being appealed. The appeal is on 
the basis of a denial of procedural fairness, errors of law in determining the 
spoliation claim and errors of fact and mixed fact and law in determining the 
claims of spoliation and the misuse of Catalyst’s confidential information. 
The award by Justice Newbould on a substantial indemnity basis ignores 
finding by Justice Lederer, among other things, and is a continuation of the 
basis for our appeal.  

Catalyst has put its faith in the judiciary and expect that our claims and 
appeals will be heard fairly and the judgment will expose the truth of West 
Face’s actions, character and values.”  

30. The October 13, 2016 Press Release was a reply to statements made by West 

Face earlier in the day. West Face sent out a Press Release at 16:48 ET 

headlined “Court awards over $1.5 million….” that states in part : 

“West Face Capital Inc. announced today that Justice Newbould of the 
Superior Court of Justice in Ontario has awarded costs of $1.2 million to 
West Face, on a substantial indemnity basis… 

Justice Newbould's cost endorsement noted that the lawsuit was driven by 
Catalyst CEO Newton Glassman, who "was not able to accept that he lost 
his chance to acquire Wind by being outsmarted by someone else."  Justice 
Newbould also found that Mr. Glassman "was certainly playing hardball 
attacking the reputation and honesty of West Face.  However, in spite of the 
best efforts of Catalyst's very able and skilled lawyers, he utterly failed." 

… 

West Face believes that the Catalyst and Callidus claims in each of these 
proceedings are without merit and is vigorously defending each of these 
proceedings.” 

New Website 

West Face also announces the launch of a new website at 
www.catalystlitigation.com.Due to the large volume of documents, and in 
response ot numerous inquiries from current and prospective investors, 
service providers and industry participants that we interact with, West Face 
has assembled the public court materials from the various lawsuits launched 
by Catalyst against West Face in the archive hosted on this website, 
including materials filed in court by each of Catalyst and West Face. 
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West Face believes that the Catalyst and Callidus claims in each of these 
proceedings are without merit and is vigorously defending each of these 
proceedings.” 

31. The statements in the October 13, 2016 Press Release are a reply to West Face’s 

Press Release, issued earlier that day.  The October 13, 2016 Press Release 

expresses Catalyst’s opinion about its ongoing litigation with West Face and its 

concerns related to its investors and Limited Partners as well as other 

stakeholders. These are matters of public interest.  

f) The First Investor Letter (August 14, 2017) 

32. The West Face/Boland Counterclaim alleges that statements in a letter sent by 

Newton Glassman to the Catalyst Fund Limited Partnership II and II-PP Investors 

were defamatory.   

33. The letter to the Investors states: 

“Dear Catalyst Fund Limited Partnership II and II-PP (the “Fund” or “Fund II and II-
PP”) Investor: 
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Newton Glassman” 

34. The statements complained about in the August 14, 2018 Investor Letter 

addressed the short and distort attack against Callidus described above. Callidus 

had been the subject of a short and distort attack that had a significant and material 

impact on its share price immediately following the publication of the WSJ Article. 

Catalyst received information that Callidus and Glassman were targeted by a 

group, including Boland of West Face, acting in concert, to short-sell Callidus stock 

and spread false rumors in the marketplace. 

35.  Catalyst was obligated to report to its investors information concerning the short 

and distort attack. The statements contained in the August 14, 2017 Investor Letter 

were made in accordance with Catalyst’s obligation to keep its investors informed 

of information of concern to the company. 

36. The statements in the First Investor letter about the West Face and Moyse Action 

related to a matter of public interest.  

g) The March Investor Letter (March 19, 2018) 

37. The West Face/Boland Counterclaim alleges that statements in a March 19, 2018 

letter to investors that included portions of the misleading transcripts of recordings 

of conversations with former and current West Face employees were defamatory.  
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38. The March Investor letter is a document entitled “Privileged and Confidential 

Update – WIND Litigation”.  

39. The matters addressed in the March 19, 2018 Investor Letter concern both the 

Moyse Action and a subsequent action commenced against West Face and the 

consortium of Investors that ultimately acquired the shared in Wind (the 

“VimpelCom Action”), and the information learned from former West Face 

employees that are material to those Actions. 

40. The March 19, 2018 Investor Letter  set outs information obtained from West Face 

former employees, including information that: 

(i) inside information about the Wind negotiations was improperly 

communicated to members of the Consortium during the period of 

Catalyst’s exclusivity and confidentiality; 

(ii) West Face had received confidential information about the Wind 

transaction that it was not entitled to have; and 

(iii) the deal with the Consortium was “polluted” and that the Consortium had 

benefited from inside information about Catalyst’s confidential bid. 

41. The statements contained in the March 19, 2018 Investor Letter were made in 

accordance with Catalyst’s obligation to report to its investors information of 

concern to the company.  
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42. The March 19, 2018 Investor Letter is an expression by Catalyst relating to a 

matters of public interest, including the improper use of insider information, and 

breaches of Exclusivity and Confidentiality Agreements. 

h) The Glassman Slander 

43. The West Face/Boland Counterclaim alleges in paragraph 136 that Newton 

Glassman repeated the defamatory words in the August 2016 Written Statement 

and the October 2016 Press Release “in a variety of conversations and 

discussions with industry analysts, potential and current investors of both Catalyst 

and West Face, professional and business contacts of Boland, media 

representatives, and other market participants, the identities of whom are known 

to the Catalyst Defendants and not to West Face”.  

44. This pleading on its face demonstrates that the Counterclaim against Mr. 

Glassman is a SLAPP in that West Face does not even know to whom Mr. 

Glassman spoke the alleged slanderous words.  

i) The West Face/Boland Counterclaim is a Strategic Lawsuit Against Public 

Participation (SLAPP) 

45. The West Face/ Boland Counterclaim against the Catalyst Defendants is a 

strategic lawsuit against public participation.  

46. The West Face/ Boland Counterclaim arises from expressions made by the 

Catalyst Defendants that relate to matters of public interest, made in good faith 

and without malice.  

15



16 
 

47. The West Face/ Boland Counterclaim is designed and intended primarily to 

discourage and chill off the Catalyst Defendants from communicating about 

matters of public interest.  

48. The West Face/Boland Counterclaim does not have substantial merit. 

49. The Catalyst Defendants have valid defenses to the West Face/Boland 

Counterclaim. 

50. The statements attributable to the Catalyst Defendants by Counterclaim did not 

cause West Face or Boland any damages. 

51. The harm likely to be suffered or that has been suffered by West Face and Boland 

(Plaintiffs by Counterclaim) as a result of the Catalyst Defendants’ expressions is 

not sufficiently serious that the public interest in permitting the Counterclaim to 

continue outweighs the public interest in protecting the expressions of the Catalyst 

Defendants.  

52.  Sections 137.1 and 137.2 of the Courts of Justice Act, R.S.O. 1990, C.C43. 

53.  Such further and other grounds as counsel may advise and this Honourable Court 

may permit.  

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

motion: 

a) the affidavit of James Riley to be sworn. 
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b) such further and other evidence as counsel may advise and this Honourable 

Court may permit. 
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I, James A. Riley, of the City of Toronto, in the Province of Ontario, MAKE OATH AND 

SAY: 

A.  INTRODUCTION 

1. I am a Managing Director of The Catalyst Capital Group Inc. ("Catalyst”) and 

semi-retired. Prior to my semi-retirement, I was the Chief Operating Officer of 

Catalyst.  Prior to the privatization of Callidus Capital Corporation ("Callidus") in 

2019, I was an officer and director of Callidus. 

2. This affidavit is sworn in support of a motion brought by Catalyst, Callidus, me, 

Newton Glassman (“Glassman”) and Gabriel De Alba (“De Alba”) (the “Catalyst 

Defendants by Counterclaim”) pursuant to section 137.1 (3) of the Courts of 

Justice Act to dismiss the Counterclaim in the Fourth Fresh as Amended 

Statement of Defence and Counterclaim of West Face Capital Inc. (“West Face”) 

and Gregory Boland (“Boland”) issued on October 1, 2019 (the “West 

Face/Boland Counterclaim”) against the Catalyst Defendants by Counterclaim.  A 

copy of the West Face/Boland Counterclaim is attached as Exhibit 1. A copy of 

the Reply and Defence to Counterclaim is attached as Exhibit 2. 

3. I have personal knowledge of the matters to which I hereinafter depose, save 

and except where I have stated that I have received my information from other 

sources and in such cases I believe that information to be true. 
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4. Prior to joining Catalyst in 2011, I was a Partner and Co-Chair of the Banking and 

Finance Law Group at Goodmans LLP where my practice focused on corporate 

finance and restructuring, including such areas of expertise as project finance, 

banking and insolvency and financial intermediary regulation.  I was lead counsel 

in connection with the largest Canadian restructuring to date, the Companies’ 

Creditors Arrangement Act filing and reorganization of the Canadian asset 

backed commercial paper market (a $34 billion reorganization). 

5. I have decades of experience in distressed and undervalued situations, including 

Olympia and York, Cadillac Fairview, Dome Petroleum, Hollinger, AT&T and 

Algoma Steel. 

6. In 1996, I founded the Toronto office of Ogilvy Renault (now Norton Rose 

Fulbright Canada LLP) and prior to that, I was a Partner at Stikeman Elliott LLP. 

7. I hold an Ll.M. from Harvard University, and an Ll.B. (J.D. equivalent) from the 

Faculty of Law, University of Toronto.  I have acted as chairperson, panelist and 

speaker at numerous conferences on the reform of financial intermediaries, 

banking regulation and practice and public and private derivative products. 
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B.  THE CATALYST DEFENDANTS BY COUNTERCLAIM 

(a)  The Catalyst Capital Group Inc.

8. Catalyst is a Canadian private equity investment management firm founded in 

2002 by Glassman and De Alba.  Catalyst specializes in investments in 

distressed and undervalued situations (i.e., investments in companies that are 

under-managed, under-valued or poorly capitalized).  

9. Since 2002, Catalyst has established five private equity Funds (plus two parallel 

Funds) comprising over US$ 3 billion of capital.

10. The six Catalyst Guiding Principles attached as Exhibit 3 are: Excellence; 

Superior Analytics; The Details; Intellectual Curiosity; Team; and Reputation.  

Our reputation for excellence drives our success. 

11. Catalyst has duties, which includes a fiduciary duty, to keep investors informed of 

matters concerning the management, conduct and performance of Catalyst, its 

affiliates and investment funds, and of any other matter material to the company.  

(b)  Callidus Capital Corporation 

12. From April 2014 to November 2019, Callidus traded on the Toronto Stock 

Exchange under trade symbol CBL.TO. Callidus is privately owned today.
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13. Callidus is a specialty asset-based lender, focused primarily on Canadian 

companies and U.S. companies that are unable to obtain adequate financing 

from traditional lenders.  

14. Callidus addresses an important gap in the lending markets by providing 

financing to borrowers whose perceived credit risk is too high for the lending 

criteria of traditional lenders, and whose capital requirements are too small to 

access high-yield markets. Callidus also provides borrowers with access to 

capital to fund growth or acquisitions. 

15. Additionally, Callidus can assist borrowers through challenging periods by 

working with operators and drawing on the extensive experience of the 

corporation’s management team. Callidus seeks to work with borrowers that are 

likely to improve their financial stability and gain the ability to repay the funding 

Callidus has advanced through loan commitments from traditional lenders or 

otherwise.  

16. Callidus takes an active approach to lending as it assesses and lends against 

collateral, typically accounts receivable, inventory, machinery and equipment, 

real estate, other term assets and enterprise values.  Since 2006, Callidus has 

advanced 107 loans respecting total credit facilities of approximately $2.6 billion, 

of which 90 loans have been fully paid or realized.  The vast majority of loans 

were fully repaid in the normal course. From time to time, in order to protect its 
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collateral position, Callidus will become the owner of businesses, acquired 

through restructuring, at which point, the businesses will be consolidated and 

accounted for on this basis, until rehabilitated, marketed, and ultimately sold. 

17. Callidus has obligations to keep its investors and the market informed of matters 

concerning the management, conduct and performance of Callidus and of any 

other matter material to the company. For instance, Callidus’ Management’s 

Discussion and Analysis reports on ongoing litigation and notes that the results of 

legal proceedings could have a material adverse effect on the Corporation. One 

of the legal actions reported in our Management’s Discussion and Analysis is the 

West Face/ Boland Counterclaim seeking $500 million in damages against 

Callidus, me, and others. Attached as Exhibit 4 is page 29 of the Management’s 

Discussion and Analysis dated December 31, 2017. 

(c)  Officers and Directors 

18. Glassman was a founder of Catalyst and is its Managing Partner. Glassman was 

also formerly the Executive Chairman and CEO of Callidus. 

19. Prior to founding Catalyst, Glassman was a Managing Director at Cerberus 

Capital Management L.P. in New York City where his responsibilities included 

Canadian-based situations.  Cerberus had over US $12 billion under 

management when Glassman left the firm to found Catalyst.  Glassman is also a 

lawyer (University of Toronto) and has a B.A.  in economics from the University 
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of Toronto and an M.B.A. from the Wharton School of Business at the University 

of Pennsylvania. 

20. De Alba is a Managing Director and Partner of Catalyst and has no role at 

Callidus. 

21. Catalyst’s and Callidus’ officers and directors have obligations, including a 

fiduciary duty, to keep investors informed of matters concerning the 

management, conduct and performance of Catalyst, Callidus, the investment 

Funds, and of any other matter material to the operation of the companies. We 

are trusted advisors to our investors. 

C. THE WEST FACE/BOLAND COUNTERCLAIM 

22. The West Face/Boland Counterclaim pleads defamation against the Catalyst 

Defendants by Counterclaim relating to the following publications: 

(a) a written statement by a Catalyst spokesperson sent by email on August 

19, 2016 to a National  Post reporter Emily Jackson; 

(b) A Press Release by Catalyst issued on October 13, 2016 (the “October 

2016 Press Release”); 

(c) A letter sent by Catalyst to certain Limited Partners to Funds managed by 

Catalyst dated August 14, 2017 (the “First Investor Letter”); 
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(d) A letter sent by Catalyst on March 19, 2018 to certain Limited Partners to 

Funds managed by Catalyst (the “March Investor Letter”); 

(e) Communications with the media, and   

(f) Internet Postings concerning West Face and the other alleged 

conspirators engaged in the short and distort attack against Catalyst and 

Callidus that are the subject of the Main Action. 

23. The West Face/Boland Counterclaim also alleges that Glassman slandered West 

Face and Boland (the “Glassman Slander”). 

24. For the reasons I discuss below, I believe that the words complained of by West 

Face and Boland in the publications that are attributable to the Catalyst 

Defendants by Counterclaim are expressions relating to matters of public 

interest.  

D. OVERVIEW OF THE CONSPIRACY ACTION 

(a)  Introduction 

25. On November 7, 2017, Catalyst and Callidus commenced this conspiracy action 

against M5V Advisors Inc. c.o.b. Anson Group Canada, Admiralty Advisors LLC, 

Frigate Ventures LP, Anson Investments LP, Anson Capital LP, Anson 

Investments Master Fund LP, AIMF GP, Anson Catalyst Master Fund LP, ACF 

GP, Adam Spears, Sunny Puri, ClaritySpring Inc., Nathan Anderson, Bruce 
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Langstaff, Darryl Levitt, Richard Molyneux, Kevin Baumann, Jeffrey McFarlane, 

Rob Copeland, and later amended to add Gerald Duhamel, George Voorheis, 

Bruce Livesey, and John Does #4-10. A copy of the Fresh as Amended 

Statement of Claim, issued on July 19, 2019, is attached as Exhibit 5.  

26. The Fresh as Amended Statement of Claim pleads, inter alia, that the defendants 

entered into a conspiracy to harm Catalyst and Callidus through the following 

actions: 

(i) spreading false information by rumours through the Bay Street rumour mill; 

(ii) filing false “whistleblower” complaints against Callidus with the Ontario 

Securities Commission  and the United States Securities and Exchange 

Commission by some of the conspirators to “confirm” the rumours;  

(iii) leaking the existence and substance of the allegations contained in the 

whistleblower complaints to the media and providing information to the police 

to generate media interest; 

(iv) taking short positions, directly or indirectly, in the common shares of Callidus 

(the “Callidus Shares”); 

(v) publishing a false and defamatory article in the Wall Street Journal Article on 

August 9, 2017 (the “WSJ Article”), released near the end of the trading day, 

in order to cause a rapid decline in the price of the Callidus Shares; and 
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(vi) closing out of their short positions at the expense of the market value of 

Callidus and its business.

(b) Short Selling 

27. As part of my experience in the securities industry, I am familiar with the activity 

of short selling shares. 

28. “Short selling” is an investment strategy through which investors sell shares into 

the market that they do not own at the time of the sale.   Generally, a short seller 

borrows shares in a publically traded corporation then sells those borrowed 

shares to a third party.  The short seller then purchases shares in the market and 

returns those purchased shares to the party from whom the short seller originally 

borrowed the shares. 

29. A short seller effectively bets that the stock value will decline. Profits are made if 

the share value declines between the time of selling the borrowed shares and the 

later buying of the shares.  Conversely, losses (potentially catastrophic losses) 

are sustained if the share value increases between the time of selling the 

borrowed shares and the later buying of shares.  

30. A short campaign is an investment strategy where an investor or group of 

investors takes a short position in a stock and releases negative but accurate 

information to the market in respect of the company to justify their short position 

and secure greater returns.  
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31. A short and distort campaign is a short campaign which involves the release of 

false or misleading information to the market about the target company. 

32. Naked short selling generally involves the short sale of shares where no 

arrangements have been made to borrow the shares required to settle that trade.  

33. In 2015, West Face Capital Inc. shorted the shares of Callidus. 

(c) The Wall Street Journal Article Accuses Catalyst of Fraud 

34. A WSJ Article headlined “Canadian Private Equity Giant Accused By 

Whistleblowers of Fraud” was published online at 3:29 PM ET on August 9, 2017. 

This WSJ Article was authored by Rob Copeland and Jacquie McNish, a copy of 

which is attached as Exhibit 6. I also attach as Exhibit 7 the updated version of 

the online WSJ Article published later in the day on August 9 and as Exhibit 8 

the print edition published in the Wall Street Journal the next day. 

35. The WSJ Article was published behind a ‘pay wall’ that allowed only those who 

subscribed to the Wall Street Journal to have ready access to the full text of the 

WSJ Article. I understand that the only part of the WSJ Article visible to a non-

subscriber of the Wall Street Journal was the headline: “Canadian Private-Equity 

Giant Accused by Whistleblowers of Fraud” and the first paragraph that read as 

follows: 

TORONTO- At least four individuals have filed whistleblower complaints 
with the Canadian securities regulators alleging fraud at the multibillion-
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dollar investment firm and its publicly traded lending arm, according to 
people familiar with the matter and documents reviewed by the Wall Street 
Journal. 

36. The fact that neither Catalyst nor Callidus are identified in the headline nor the 

first paragraph of the WSJ Article suggests to me that the short sellers who 

started selling off their Callidus shares immediately after the WSJ Article was 

published online knew in advance to sell as soon as they learned that the story 

was published . 

37. As discussed in more detail below , despite light volume throughout the day, in 

the one minute (3:29:00 – 3:29:59) after the WSJ Article was posted online, there 

was a spike in volume of shares trading with 13,000, starting the depression of 

the share price from $14.92 to $14.73 (a drop of 1.3% that single minute).  This is 

strongly suggestive of some parties were tipped about the WSJ Article and 

engaged in manipulative trading activity. 

38. Beginning at or about 3:29pm on August 9, 2017, following very thin trading 

activity, very large volume sell-side pressure became apparent with volumes over 

that approximately 30-minute period in excess of 160,000 shares traded.  

(d) The Catalyst Response To The Wall Street Journal Article 

39. The full online WSJ Article (and the update online and print editions of the Article) 

behind the paywall identified Catalyst and Callidus specifically and accused them 
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of  fraud and the subject of several regulatory investigations.  The Article reads, 

in part, as follows: 

“Canadian Private-Equity Giant Catalyst Accused of 
Fraud by Whistleblowers

Authorities looking into complaints that Catalyst inflated value of 
assets,  
deceived borrowers 

… 

TORONTO—At least four individuals have filed whistleblower 
complaints with Canadian securities regulators alleging fraud at a 
multibillion-dollar investment firm and its publicly traded lending 
arm, according to people familiar with the matter and documents 
reviewed by The Wall Street Journal.” 

… 

Catalyst Capital Group Inc., one of Canada’s largest private-equity 
firms, is accused in the complaints of artificially inflating the value 
of some of its assets and deceiving borrowers about the terms of 
loans it made. The complaints have prompted officials at the 
Ontario Securities Commission, the country’s leading securities 
regulator, to make inquiries and question people familiar with 
Catalyst, according to the people and documents. 

…Catalyst mostly invests in high-interest loans to financially 
distressed firms such as casino game makers of 
biopharmaceutical companies, and sometimes takes control of the 
businesses if the loans aren’t paid  

… 

Some but not all of the filers of Catalyst whistleblower complaints 
have worked at companies that borrowed money from Mr. 
Glassman’s firms, and later had their businesses seized, said 
people familiar with the matter. 

… 

…Callidus’s lending practices are also a subject of the 
whistleblower complaints, according to the people and documents. 

…. 

One of those borrowers is Jeff McFarlane.  
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Mr. McFarlane is the former chief executive of computer distributor 
Xchange Technology Group, known as XTG. He said his company 
began borrowing from Callidus in late 2012 after the lender 
purchased its $11.6 million loan from a U.S. bank. 

Within a year, Xchange was in insolvency proceedings. Callidus 
purchased the company for about $34 million, according to court 
documents. 

When Callidus went public in 2014, Catalyst, its majority 
shareholder, agreed to cover future losses on loans including 
Xchange. 

In September 2015, Callidus recorded the Xchange investment as 
an asset for sale at C$66.9 million in a quarterly earnings report. 

Then in March 2016, Catalyst transferred C$101 million to Callidus 
for Xchange, “an amount equal to the total outstanding principal 
plus accrued and unpaid interest,” filings show. 

In December 2016, Catalyst told its investors that the Xchange 
stake was only worth a fraction of what it had paid that March, 
triggering losses on two of its funds, according to one of the 
whistleblower complaints and documents reviewed by the Journal. 

McFarlane confirmed he filed one of the whistleblower complaints. 
His complaint, and one other, alleges that Catalyst funds overpaid 
Callidus to acquire the Xchange investment, and Catalyst delayed 
and underreported potential losses. ‘I have serious concerns about 
the integrity of Callidus’s accounting around XTG,’ Mr. McFarlane 
said.” 

…sometimes file multiple lawsuits against borrowers believed to 
have violated the terms of their loans. 

… 

Last month, the Court of Appeal for Ontario found Mr. McFarlane 
responsible for a personal guarantee on Xchange’s debts that was 
far less than Callidus was seeking in a civil suit.” 

40. In response to the WSJ Article, a Press Release was issued by Catalyst on 

August 9, 2017,  in an attempt to defend the reputations of Callidus and Catalyst 

that were seriously damaged by the false and defamatory statements published 
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by the Wall Street Journal (the “August 9, 2017 Press Release”). Attached as 

Exhibit 9 is a copy of the Press Release.  

41. In addition, I sent an email notification to Catalyst’s Limited Partners on August 9, 

2017 at 7:18 PM (attached as Confidential Exhibit 10).

42. Given the timing of the publication of the WSJ Article (3:29 PM) we did not have 

enough time to release the August 9, 2017 Press Release and my email 

notification until after the close of trading on August 9, 2017. 

43. My August 9, 2017 email notification to Catalyst’s Limited Partners stated:  
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44. I received numerous telephone calls and emails about the WSJ Article and 

Catalyst’s response the WSJ Article from Catalyst’s Limited Partners.  Some 

examples are set out below. 

45.  

, emailed Glassman on August 9, 2017 at 4:49 PM 

(attaching the WSJ Article that accused Catalyst of fraud): 

“I’m sure I’m not the first person to write, but in light of the article below, I 
was wondering if you have a few minutes for an update call tomorrow or 
Friday? I just want to make sure I can give my CIO and Sr. PM  

 an update in case they receive a request for information from 
one of our Board members”  

A copy of the email is attached as Confidential Exhibit 11.  

46. I received another email from  

 on September 15, 2017 at 9:00 AM ET requesting a brief 

update call “regarding last month’s news article” which was the Wall Street 

Journal Article.  A copy of the email is attached as Confidential Exhibit 12. 
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47.  sent me an email on August 14, 2017 

at 11:05 AM ET as follows: 

“Hi Jim. Just wanted to say a big THANK YOU for this email in advance of 
the article coming out. It helps immeasurably when I see the article, as 
well as when I receive questions from people in my office, compliance, 
legal, etc. to already have some color from Catalyst. You do both 
yourselves and your LPs a service putting this out in advance. Thanks 
again. 
Good luck working though this time consuming stuff – hopefully it will be 
behind you soon.” 

A copy of the email is attached as Confidential Exhibit 13. 

48. I received an email from  

, sent August 25, 2017 at 3.24 PM ET re: LP updates.  

was sending myself and others “a quick note to let you know I’ve has good 

discussions with  

 about the recent headlines to help 

manage the situation. We seem to be in good standing with all”.  A copy of the 

email is attached as Confidential Exhibit 14. The “situation”  was 

referring to was the WSJ Article published online on August 9, 2017 and in print 

August 10, 2017.   

49. I received an email reply from  

 on August 11, 2017 at 4:52 PM ET stating “I have a 

quick question for you regarding this. Can you please let me know when a good 

35



17 

time to speak would be?” A copy of the email is attached as Confidential 

Exhibit 15. 

50.  

 sent me an email within minutes of my WSJ Article email notification 

on August 9, 2017 (7:32 PM ET) asking: “Can we please set up a call to 

discuss?” A copy of the email is attached as Confidential Exhibit 16. 

51.  

 emailed me on August 11, 2017 at 8:38 AM ET to 

inform me: 

“We received your response regarding the WSJ Article. We are getting 
questioned by our board and audit committee on this (they saw the 
article), so I think it would be helpful to have a call to go into this in more 
detail.” 

A copy of the email is attached as Confidential Exhibit 17. 

52.  

 sent a reply to me on August 10, 2017 at 7:15 PM to inform me: 

“Our client  is an investor in Catalyst Fund V and we 
were hoping to schedule a quick call to discuss this matter with you.” 

A copy of the email is attached as Confidential Exhibit 18. 
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53.  

 replied to my email notification on August 10, 2017 at 2:45 PM in part as 

follows: 

“Thank you for sending the response to the WSJ article referencing 
Callidus.  

As you know,  is a Limited Partner in Fund V. We have 
members of our own Operation Team meeting with your team this 
Tuesday the 15th. In anticipation of that meeting, we have drafted 
questions that would be helpful to our understanding of the allegations…”  

A copy of the email is attached as Confidential Exhibit 19. 

54.  

sent an email on August 10, 2017 at 7:24 AM ET as follows: 

“I work with  but on the operational due diligence side. 
Would you have time either today or Friday for a call to go over the article 
that came out in the WSJ?”  

A copy of the email is attached as Confidential Exhibit 20. 

55.  

 sent an email on August 10, 2017 at 10:15 AM ET 

informing us: 

“We have seen yesterday’s article and wanted to chat briefly about it with 
you” 

A copy of the email is attached as Confidential Exhibit 21. 
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56.  

 emailed me on August 10, 2017 at 8:23 AM 

ET as follows: 

“I am receiving questions around the article yesterday- is there a good time 
where we can discuss either today or tomorrow”  

A copy of the email is attached as Confidential Exhibit 22. 

57.  

 sent me an email on August 9, 2017 at 6:27 PM: 

“With the news coming out today, we would like to schedule a call to get more 
information on the current situation”. 

A copy of the email is attached as Confidential Exhibit 23. 

(e) The Dramatic Drop on Callidus’ Share Price Caused By The Wall Street 
Journal Article and the Short and Distort Campaign 

58. In the approximately 31 minutes following the release of the online WSJ Article 

and the close of the market, very large volume sell-side pressure took the 

Callidus share price from $14.92 to $12.06 – a drop in share price of 19.2%, 

reflecting a loss of market capitalization for Callidus of over $144 million. There 

was no corporate specific information in the market place that would cause this 

dramatic share price decrease on August 9, 2017 other than the WSJ Article.  

Attached as Exhibit 24 is an intra-day trading chart for Callidus for August 9, 
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2017 taken from data obtained from Bloomberg demonstrating the 19.2% drop in 

share price.  

E.  THE WEST FACE/ BOLAND DEFAMATION COUNTERCLAIM AGAINST THE       
CATALYST DEFENDANTS BY COUNTERCLAIM 

(a) Introduction 

59. Following this short and distort attack, Catalyst and Callidus commenced an 

action claiming that West Face, Boland  and the other defendants are liable for 

wrongful conduct relating to the short and distort campaign  in a conspiracy to 

harm Catalyst and Callidus. 

60. The West Face/Boland Counterclaim seeks inter alia a Declaration that the 

Catalyst Defendants by Counterclaim have defamed West Face and Boland. The 

Counterclaim seeks general damages of $450 million for West Face and $50 

million for Boland. 

61. This motion pursuant to section 137.1(3) of the Courts of Justice Act seeks to 

have the action dismissed regarding the following publications which are 

attributable to the Catalyst Defendants by Counterclaim: 

(a) a written statement by a Catalyst spokesperson sent by email on August 

19, 2016 to National  Post reporter Emily Jackson; 

(b) the October 13, 2016 Press Release by Catalyst; 
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(c) The First Investor Letter (August 14, 2017); 

(d) The March Investor Letter (March 19, 2018). 

(b)  Catalyst’s Written Statement (August 19, 2016) 

62. The West Face/Boland Counterclaim alleges that the written statement by 

Catalyst “reprinted in the National Post and various other publications” after 

Justice Newbould released his Reasons for Judgment (August 18, 2016) in an 

action (the “Moyse Action”) commenced by Catalyst against a former employee 

named Brandon Moyse (“Moyse”). West Face/Boland complain about the 

following words:  

“Additional evidence [had] come out since the Moyse Litigation that 
[supported] the new case that alleges conspiracy and breach of contract. 
We are deeply disappointed by the decision and the severe indications of 
possible bias displayed by Judge Newbould. We believe that he did not 
give fair consideration to all the evidence presented, ignored contradictory 
statements made by the defendants that are part of the court record and 
delivered a judgement containing clear misstatements of fact.” 

63. The Moyse Action involved a claim brought by Catalyst against Moyse alleging 

he obtained Catalyst confidential information and provided it to West Face in 

furtherance of West Face’s efforts to acquire shares of a telecom company called 

WIND Mobile Corp. (“WIND”) from VimpelCom Ltd. (“VimpelCom”), in 

competition with Catalyst.   
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64. VimpelCom (along with its minority partner) sought to sell its shares in WIND.  

VimpelCom entered into a Confidentiality Agreement and an Exclusivity 

Agreement with Catalyst (attached as Exhibit 25 and Exhibit 26 respectively) in 

furtherance of Catalyst’s bidding for VimpelCom’s shares in WIND.   

65. Catalyst was unsuccessful.  Instead, a consortium involving West Face, 

Tennenbaum Capital Partners LLC (“Tennenbaum”), and others (the “West Face 

Consortium”) submitted a bid at a time when Catalyst’s transaction with 

VimpelCom was to be confidential and exclusive.  The West Face Consortium 

was successful at acquiring VimpelCom’s shares in WIND at essentially the 

same price as offered by Catalyst. 

66. A separate action was brought against VimpelCom, UBS (VimpelCom’s advisor 

regarding the sale of WIND) and the West Face Consortium regarding the 

bidding process and sale of the shares in WIND (the “VimpelCom Action”).  

Catalyst’s Amended Amended Amended Statement of Claim in the VimpelCom 

Action is attached as Exhibit 27.  The Statement of Defence filed by West Face 

is attached as Exhibit 28. 

(c) The National Post Article (August 19, 2016) 

67. The National Post published an article on August 19, 2016 written  by Emily 

Jackson headlined “Catalyst Capital Group Inc. to appeal after Judge dismisses 

WIND Mobile lawsuit” and sub-headlined: “The appeal continues Capital’s 
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extensive legal battle for a share of the Wireless start-up now owned by Shaw 

Communications”. The National Post article published on August 19, 2016 is 

attached as Exhibit 29.  

68. The written statement by Catalyst referred to in the National Post article is an 

email sent by Catalyst spokesperson Dan Gagnier (“Gagnier”) to National Post

reporter Emily Jackson (“Jackson”) on August 19, 2016 which states:  

“Spokesperson for Catalyst Capital said: 

We are deeply disappointed by the decision and the severe indications of 
possible bias displayed by Judge Newbould. We believe that he did not 
give fair consideration to all the evidence presented, ignored contradictory 
statements made by the defendants that are part of the court record and 
delivered a judgement containing clear misstatements of fact. Among 
other things, we are particularly concerned that the decision selectively 
ignores or discounts key testimony as it relates to the critical issue of 
possible destruction of evidence. We are considering all options regarding 
an appeal”. 

“Regardless of this questionable decision, after the Moyse litigation 
commenced, additional evidence came out that is supportive of our case 
against Globalive, West Face, VimpleCom and other parties.”  

Attached as Exhibit 30 is a copy of the email sent by Gagnier on August 19, 

2016 at 1:15 PM to Jackson.  

(d) No Notice of Libel Served By West Face/ Boland 

69. I was not served with a Notice of Libel by West Face or Boland regarding the 

National Post article published on August 19, 2017. I have asked Glassman and 

De Alba whether they have been served with a Notice of Libel regarding the 
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August 19, 2016 National Post Article and I have been informed and verily 

believe that they were not served with a Notice of Libel.  

70. To my knowledge, Catalyst and Callidus were never served with a Notice of 

Libel. Glassman and De Alba have informed me and I verily believe that to their 

knowledge Catalyst and Callidus were never served with a Notice of Libel 

regarding the August 19, 2016 National Post Article. 

71. I am unaware of West Face or Boland serving a Notice of Libel on Postmedia 

(the publisher of the National Post or Emily Jackson) regarding the Financial Post

Article. I am also unaware of any libel action commenced by West Face or 

Boland against Postmedia or Jackson. 

(e) The West Face Press Release 

72. West Face also issued a News Release about Justice Newbould’s decision in the 

Moyse Action that the National Post article reports as stating: 

“WestFace is grateful for the vindication the judge provided, according to a 
news release that highlighted the judge’s conclusions about the 
witnesses”.  

73. Boland was quoted in the National Post article as saying:  

“The reasons for the complete dismissal of the case make clear the 
lawsuit launched by Catalyst was without merit. We are confident that 
Catalyst’s other lawsuits against West Face and various other parties face 
similar obstacles, CEO Greg Boland said in a statement”.  
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(f) The Additional Evidence 

74. The August 19, 2016 email from the Catalyst spokesperson to the National Post

reporter referred to “additional evidence” that had come to light that was 

supportive of our case against West Face, VimpelCom and other parties.  This 

additional evidence was not known or disclosed to Catalyst prior to the Moyse 

Action. 

75. This “additional evidence” revealed that VimpelCom and UBS had shared 

information relating to Catalyst’s bid for WIND in breach of the Confidentiality 

Agreement and had engaged in negotiations and/or solicited an offer from the 

West Face Consortium in breach of our Exclusivity Agreement.   

76. Attached as Exhibit 31 is an email chain that indicates that on July 21, 2014, 

Michael Leitner of Tennenbaum (“Leitner”) exchanged emails with Boland 

regarding Vimpelcom’s sale of WIND. Previously, Tennenbaum (and associated 

parties) and West Face had been competing bidders for WIND. As such, in order 

to obtain access to the relevant due diligence materials from VimpelCom, they 

had entered into Confidentiality Agreements which prevented them from 

cooperating with, or sharing information or analysis they had obtained or 

prepared  during the due diligence period, with other bidders. This email chain 

contains the following message from Leitner to Boland: 

“I heard catalyst is seeking exclusivity this week.” 
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This was in response to an email in which Boland advised Leitner as follows: 

“Felix was contacted Friday.  He is likely granting permission today.” 

“Felix” was referring to Felix Saratovsky, a senior executive at VimpelCom who 

was in charge of the sale of WIND. 

77. Attached as Exhibit 32 is a further email string containing an email dated July 21 

from Tony Griffin of West Face to Leitner which makes it clear that the 

“permission” referred to in Exhibit 32 was a waiver of the prohibition provisions of 

the Confidentiality Agreements which had been signed by Tennenbaum and 

West Face: 

“I just spoke with Felix Saratovsky at VC – he is willing to provide consent 
for us to speak with you and exchange information – he did want to 
connect with you today to discuss.”  

Exhibit 32 contains the following response from Leitner: 

“I spoke with Felix.  We are free to work together.  We should try and 
speak today Catalyst may have this exclusivity by the end of the week.”  

Exhibit 32 also indicates that Tennebaum and West Face, were now authorized 

by VimpelCom to “work together”, took immediate steps to exchange information 

and prepare cash flows in support of a joint bid for WIND. 

78. The context was that Catalyst was  in the process of entering into a formal 

Exclusivity Agreement with VimpelCom. That agreement was signed on July 23, 
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2014 and contained a covenant that required VimpelCom to enforce the 

confidentiality obligations contained in the Confidentiality Agreements that other 

bidders had signed. 

79. Catalyst did not know that VimpelCom had just provided a waiver to Tennebaum 

and West Face of the very confidentiality restriction covered by the above 

referenced covenant, that enabled Tennenbaun and West Face to develop and 

submit a competing bid during Catalyst’s  exclusivity period. As the emails below 

make clear, that is  what happened. 

80. Attached as Exhibit 33 is an email chain which begins with an email from a 

company (OakHill) then working with Tennebaum in its bid for WIND,  which 

stated as follows: 

“Herbst [Jonathan Herbst of UBS] called me to say that the company has 
entered into exclusivity at the reserve price - $150 million.  As always, he 
is skeptical that they will get there.  Nonetheless, the company is tied up 
for 5 to 7 days.”  

81. Attached as Exhibit 34 is an email string containing an August 1 email from 

Tennenbaum to West Face advising as follows: 

“Presuming we reconcile our models (which should be done today). My 
strong view is that we need to be in a position to send to VIP a letter 
summarizing our terms; work process and SPA before the end of their 
exclusivity.  We may elect that we don’t send for a variety of tactical 
reasons, but we should be in a position to do so.  Summarizing our 
process and economic terms are straightforward, and we can hash out 
over a call amongst principals, but the SPA is not a short work process.  
We would need to start that today, which requires either MacMillan or 
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Davies and the recognition by all that we’re going to incur some additional 
costs.  Absent an SPA that is close to the last round of VIP comments we 
received (over the phone), I think our offer is weak.  Others should chime 
in and we can get on a call early today to discuss, but if we’re to move on 
this, we need to get one of our SPAs in a position to be sent out.  This 
requires the weekend to get this into shape and buy in from all 4 co-
investors. 

Peter and I can work out whose draft to use, but I wouldn’t delay on this if 
we are to be credible.”  

82. This message generated several responses among the group that was working 

together, including the following from Tennenbaum to West Face: 

“I just heard that Vimpelcom is taking the Catalyst SPA to the board this 
weekend.  There has been no retrade as of yet, but parties are bracing for 
it.  Suggest we get on a call to discuss.  Have some feedback on price 
levels as well.  I’ll make myself free for today, but suggest we get a quick 
call earlier the better … I can do 1pm pst (in 15 min) if others can.”  

83. Attached as Exhibit 35 is an email string which includes an email dated August 

6, 2014 from the West Face Consortium to VimpelCom and UBS. This email 

emphasized that the West Face Consortium was making a “superior” proposal to 

purchase WIND: 

“Our Investor Group is pleased to provide you the outlines of a superior 
proposal to purchase WIND Canada that we will deliver to you and your 
Board of Directors for evaluation during your upcoming Board meeting. 
Over the course of the last month, we have further invested significant 
resources finalizing our technical and business diligence; and will be 
pleased to provide you binding commitments that contain no diligence 
outs.   

… 

 Our proposal will be superior to any other offer as our proposal will 
not require regulatory approval and our Investor Group will be able 

47



29 

to close and fund the transaction within 24-48 hours after signing.  
Our transaction will not be a change of control of the Company, and 
as a result requires no engagement with the regulatory authorities. 

 With the benefits of an immediate sign and close, our proposal will 
be economically superior to any other proposal by significantly 
reducing the accruing interest on the Company's Vendor Loans that 
will only reduce Vimpelcom's net distributable proceeds. 
Vimpelcom's net proceeds are reduced by $1.5M per month given 
the high default interest rates under Company's Vendor loans. 
Further, Vimpelcom will not face any further risk of funding working 
capital, or face any other adverse financial consequences, that may 
arise between signing and closing under a transaction that requires 
regulatory review.” 

84. The emails conclude with the following email from Tennenbaum to WestFace: 

“Tony is nervous with the risk he is bearing.  He will push, but he’s doing 
so gently.  He won’t push so the breaking point short of us backstopping 
his risks (which we won’t do).  Our only play is getting executed 
debt/equity commitments to him tomorrow and the APA over to 
Vimpelcom.  With hard docs in hand at least they should add this to their 
board agenda.  They have meetings tomorrow and on Friday but at least 
this will be on the docket on Friday.  The commitments have a few sub-
ject to on docs so there are a few other items that can be finished up once 
these get out the door.  At least with this, VIP will have 2 birds in hand.” 

85. Attached as Exhibit 36 is a further email string that reflects ongoing 

communications between the West Face Consortium and VimpelCom and UBS 

about the status of Catalyst’s supposedly confidential exclusivity period and its 

dealings with VimpelCom during that period. Leitner wrote to the West Face 

Consortium on August 10, 2014 about his ongoing communications with UBS: 

“It would be great to be able to send this tonight. I took the liberty of 
mentioning to UBS that this last leg of the commitments may come this 
evening.”  
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86. Exhibit 36 continues on August 12, 2014 when Leitner provided the West Face 

Consortium with an update: 

“I am happy to join a call, which should take place sooner rather than later. 
At this point, exclusivity was extended again, which isn’t a good sign, but 
its not over until signed.”  

87. Exhibit 36 also contains a more detailed update from Leitner to the West Face 

Consortium on August 14: 

“… The VIP board met last Thursday and Friday ostensibly to approve the 
bird in hand.  It’s now been almost been one full weekend no 
announcement.  Spoke with UBS yesterday asking what the latest update 
is.  Their words: “don’t burn the file yet.’ Don’t have any insight as to what 
the holdup is or what the issues are, but certain-ly there are issues, 
otherwise this would have been an-nounced.  Even VIP’s corporate 
approval process doesn’t take one week.  I guess we will stay tuned on 
this, but no news is good news for us.”   

88. Exhibit 36 also shows that on August 15, 2014, Boland and Leitner had the 

following exchange: 

[From Boland to Leitner] “I think it would be easy and painless to put in a 

letter enforcing willingness to pro-vide equity financing.  If the Catalyst 

deal gets wobbly the more heft we have in our syndicate the better.  Is 

there any reason we can't do this asap to at leaf [sic] maximize our 

optionality?”  

[From Leitner to Boland] “Agree this makes sense.  Larry is going to call 

Michael Seruya.” 
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89. None of the above emails, communications and steps were known to Catalyst 

until the Moyse litigation, when West Face began (starting in January 2016) to 

produce the above documents.  

90. Prior to the disclosure of the above documents, Catalyst was aware that a 

consortium led by West Face had successfully negotiated the purchase of WIND 

following the expiry of Catalyst’s Exclusivity period, but was not previously aware 

of the facts and communications summarized above.  

91. The above communications  are what Catalyst was referring to as “additional 

evidence” in Catalyst’s written statement of August 19, 2016. 

92. I note that Justice Newbould, in his judgment in the Moyse Action,  stated that 

the information about when the Catalyst Share Purchase Agreement was going 

to the VimpelCom board for approval “likely came ... from an advisor to 

Tennenbaum who may have obtained it from UBS”.  A copy of Justice 

Newbould’s reasons for decision in the Moyse Action are attached as Exhibit 37. 

93. Catalyst appealed Justice Newbould’s decision on the grounds that, among other 

things : 

(a) different standards were applied by the trial Judge in assessing the 

evidence submitted by Catalyst and in assessing the evidence of Moyse 

and West Face;  
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(b) numerous errors were made by the trial judge in relation to the issue of 

spoliation; and 

(c) specific misapprehensions of the evidence were made germane to the 

breach of confidence claim. 

A copy of Catalyst’s Notice of Appeal (attached as Exhibit 38), Supplementary 

Notice of Appeal (attached as Exhibit 39), Second Supplementary Notice of 

Appeal (attached as Exhibit 40), and Factum (attached as Exhibit 41). 

94. The August 19, 2016 statement by the spokesperson for Catalyst set out our 

good faith belief that the decision demonstrated a possible bias by Justice 

Newbould because he did not give fair consideration to our evidence and 

because of  his treatment of the spoliation issue.  

95. We believed that the legal dispute over the acquisition of WIND’s shares 

involving the ownership of a fourth Canadian wireless provider and the users of 

publically regulated spectrum was a matter of public interest. We also believed 

that the August 19, 2016 statement’s commentary about a judicial decision and 

the status of our ongoing litigation with West Face regarding the WIND 

acquisition was of significant  interest to our investors and potential investors.  
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(g) The October 13, 2016 Press Release 

96. The West Face/Boland Counterclaim alleges that the following statements in an 

October 13, 2016 Press Release are defamatory: 

It is exactly because of this culture at Catalyst, as compared to how others 
behave, that we have chosen to be incredibly tough and demanding when 
our rights are trampled or counterparties act unethically. Because 
ultimately, it is our LPs and investors that are impacted. 

… 

Catalyst has put its faith in the judiciary and expect that our claims and 
appeals will be heard fairly and that judgment will expose the truth of West 
Face’s actions, character and values”. 

The October 13, 2016 Press Release is attached as Exhibit 42. 

97. The October 13, 2016 Catalyst Press Release is entitled “Catalyst Capital Group 

Comments on West Face Statements” and was released at 21:36 ET on October 

13, 2016. The lead paragraph states: “The Catalyst Capital Group Inc. 

(“Catalyst”), Canada’s second-largest independent private equity firm, today 

commented on recent statements by West Face Capital Inc. regarding ongoing 

litigation related to its acquisition of WIND Mobile Corp. and the short attack at 

Callidus Capital Corporation”.  

98. The October 13, 2016 Catalyst Press Release continues:  

“We can understand the increasing pressure that West Face has 
experienced due to its questionable and potentially unlawful actions 
around its acquisition of WIND and activities regarding Callidus Capital 
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that has resulted in numerous inquiries from current and prospective 
investors, service providers and industry participants.  

In regards to our litigation against West Face and other parties, there are 
very few firms out there that take the role of fiduciary as seriously as we 
do. Our commitment to LPs and to the minority shareholders in Callidus 
Capital is the primary consideration in all decisions we make.  

It is exactly because of this culture at Catalyst, as compared to how others 
behave, that we have chosen to be incredibly tough and demanding when 
our rights are trampled or counterparties act unethically. Because 
ultimately, it is our LPs and investors that are impacted.  

It should be highly concerning to numerous stakeholders that West Face 
has determined to litigate through the public at large. In full knowledge of 
an upcoming jury trial regarding the WIND acquisition, and the fact that 
the Brandon Moyse/West Face decision is being appealed. The appeal is 
on the basis of a denial of procedural fairness, errors of law in determining 
the spoliation claim and errors of fact and mixed fact and law in 
determining the claims of spoliation and the misuse of Catalyst’s 
confidential information. The award by Justice Newbould on a substantial 
indemnity basis ignores findings by Justice Lederer, among other things, 
and is a continuation of the basis for our appeal.  

Catalyst has put its faith in the judiciary and expect that our claims and 
appeals will be heard fairly and the judgment will expose the truth of West 
Face’s actions, character and values.”  

99. The Catalyst October 13, 2016 Press Release was a reply to statements made 

by West Face earlier in the day about our ongoing litigation with West Face 

regarding the WIND acquisition. West Face sent out a Press Release at 16:48 

ET on October 13, 2016 headlined “Court awards over $1.5 million against 

Catalyst Capital in lawsuit with West Face and Brandon Moyse; West Face 

launches catalystlitigation.com website”. West Face’s October 13, 2016 Press 

Release is attached as Exhibit 43.  
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100. The West Face Press Release states in part:  

“West Face Capital Inc. announced today that Justice Newbould of the 
Superior Court of Justice in Ontario has awarded costs of $1.2 million to 
West Face, on a substantial indemnity basis… 

Justice Newbould's cost endorsement noted that the lawsuit was driven by 
Catalyst CEO Newton Glassman, who "was not able to accept that he lost 
his chance to acquire Wind by being outsmarted by someone else."  
Justice Newbould also found that Mr. Glassman "was certainly playing 
hardball attacking the reputation and honesty of West Face.  However, in 
spite of the best efforts of Catalyst's very able and skilled lawyers, he 
utterly failed." 

… 

West Face believes that the Catalyst and Callidus claims in each of these 
proceedings are without merit and is vigorously defending each of these 
proceedings.” 

New Website 

West Face also announces the launch of a new website at 
www.catalystlitigation.com.Due to the large volume of documents, and in 
response ot numerous inquiries from current and prospective investors, 
service providers and industry participants that we interact with, West 
Face has assembled the public court materials from the various lawsuits 
launched by Catalyst against West Face in the archive hosted on this 
website, including materials filed in court by each of Catalyst and West 
Face. 

West Face believes that the Catalyst and Callidus claims in each of these 
proceedings are without merit and is vigorously defending each of these 
proceedings.” 

101. The October 13, 2016 Catalyst Press Release is a reply to West Face’s Press 

Release issued earlier in the day and expresses Catalyst’s response to inquiries 

we were receiving regarding West Face’s acquisition of WIND. 
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102. The West Face Press Release also announced that West Face launched a new 

website at www.catalystlitigation.com “in response to numerous inquiries from 

current and prospective investors, service providers and industry participants”.  I 

discuss this West Face website in more detail below. 

(h)  The First Investor Letter (August 14, 2017) 

103. The West Face/Boland Counterclaim alleges that the following statements in a 

letter sent by Glassman to the Catalyst Fund Limited Partnership II and II-PP 

Investors on August 14, 2017 were defamatory:  

“As a brief update on the West Face and Wind litigation, new facts helpful 
to the case have been discovered. These relate not only to their stand-
alone behavior but also to possible interference and market manipulation 
involving West Face and others in Callidus.”   

104. Newton Glassman’s letter to Catalyst’s Investors states: 
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A copy of the First Investor Letter is attached as Confidential Exhibit 44. 

105. As stated above, Catalyst is under an obligation to keep investors informed of 

matters concerning the management, conduct and performance of the 

investment Funds.  Attached as Confidential Exhibit 45 is a copy of 

Management Advisory Agreement dated April 21, 2006 between Catalyst and the 

Catalyst Fund Limited Partnership II. 

106. The August 14, 2017 First Investor Letter addressed the short and distort attack 

against Callidus that began on August 9, 2017. As I explained above, the short 

and distort campaign had a significant and material impact on Callidus’ share 

price immediately following the publication of the online WSJ Article on August 9, 

2017.  

107. The August 14, 2017 Investor Letter informed our investors of new facts helpful 

to its litigation regarding the WIND acquisition and possible market manipulation 

involving West Face (and others) in Callidus’ shares. On August 11, 2017, 

Glassman received an email stating that Callidus and Glassman were targeted 
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by a group of funds, including Boland of West Face, acting in concert, to short-

sell Callidus stock and spread false rumors in the marketplace.  

108. Two days after the publication of the online WSJ Article and one day after the 

publication of the print edition of the WSJ Article , Glassman received  an email 

sent on August 11, 2017 by Vincent Hanna at 4:55pm (subject: Attacks on 

Callidus) that stated:  

Dear Mr. Glassman. 

This letter is to inform you that you have been targeted by a group of 
funds in Canada and abroad whose sole goal is to bring down your public 
vehicle Callidus and you personally. They are acting in concert to short 
your stock and to spread false rumors in the market place mostly through 
Bruce Langstaff at Canaccord but through any broker who will listen. The 
Wall Street Journal is a prime example of this coordinated effort. The 
“cabal” does have private investigators following you and most likely have 
Russians hackers attacking your office emails and servers/cloud. The 
RCMP and FBI are aware of this “cabal” from criminal investigation but 
that doesn’t help you in the short term. I am sure you are not surprised but 
the funds are: 

Greg Boland – WestFace Capital. 

Roland Keiper- Clearwater Capital. 

Sunny Puri/ Moez Kassam – Anson Partners. 

Principals – MMCAP 

Marc Cohodes – US Short Seller and his huge global network. 

I am disgusted that this acting in concert is going on and happening to you 
and other participants in the Canadian Capital Markets and I write this 
letter to inform you of such. 

If I were you I would sue the above groups and from that you will garner 
access to all their trading records and communications between them. 
From this you will then be fed additional information. This will lead the 
perpetrators down a rabbit hole they will not escape from. But in the end 
that is up to you. You now have this information there will be more to 
come. Stay tuned. 
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The August 11, 2017 email from Vincent Hanna to Newton Glassman is attached 

as Exhibit 46.  When Mr. Glassman received this email we felt obligated to 

inform our investors about this new development. 

109. Catalyst has obligations to inform its investors of material information such as a 

short and distort campaign. The August 14, 2017 letter to Limited Partners in the 

Catalyst Funds, was of significant interest and importance to our investors.  

Shortly after the publication of the Wall Street Journal Article that devastated the 

value of Callidus’ share price, the company was tipped off that it had been 

targeted by a group of funds who were acting in concert to short sell Callidus 

stock and spread false rumours in the marketplace to bring down Callidus, 

Catalyst, and Newton Glassman and that the Wall Street Journal was involved in 

this coordinated effort. 

 (i)  The March 19, 2018 Investor Letter  

110. The West Face/Boland Counterclaim alleges that statements in the March 

Investor Letter that included portions of transcripts of recordings of conversations 

with former and current West Face employees were defamatory. The 

Counterclaim alleges that the natural and probable consequence of 

disseminating the March 18, 2018 letter to investors was that “one or more of 

those investors would likely further disseminate the March Investor Letter to 

others, including the members of the media. That is precisely what happened” 
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(paragraph 195). The Counterclaim further alleges: “As the Catalyst Defendants 

anticipated and intended, the March Investor Letter was provided by one of more 

of its investors to members of the mainstream media. On April 18, 2018, the 

Globe and Mail published an article titled “In Investor Letter, Catalyst Claims It 

Can Still Win Wind Mobile Suit”, which repeated publicly the contents of the 

March Investor Letter. The publication of that article further shrouded Boland and 

West Face in contention and controversy, as Catalyst hoped and intended would 

occur”. (paragraph 199).   A copy of the April 18, 2018 Globe and Mail article is 

attached as Exhibit 47. 

111. I was not served a Notice of Libel regarding the April 18, 2018 Globe and Mail

Article. I have been informed by and believe that Glassman and De Alba were 

not served with a Notice of Libel regarding the Globe and Mail Article published 

April 18, 2018. I am unaware of Catalyst or Callidus being served with a Notice of 

Libel regarding the Globe and Mail article. I have also been informed by and 

verily believe that Glassman and De Alba are unaware of Catalyst or Callidus 

being served with a Notice of Libel regarding the Globe and Mail Article. Nor am I 

aware of West Face or Boland commencing a libel action against the Globe and 

Mail.  

112. The March 18, 2018 Investor letter is a document entitled “Privileged and 

Confidential Update – Wind Litigation”. The March Investor Letter was intended 

as a confidential and privileged update on the Moyse/ West Face litigation.  It 
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reports that Catalyst’s appeal of Justice Newbould’s decision was dismissed by 

the Court of Appeal.  A copy of the March Investor Letter is attached as 

Confidential Exhibit 48. I do not know  how this communication came to be 

disseminated outside its intended audience.   

113. The March Investor Letter informs our investors that a former employee of West 

Face said that inside information about the WIND negotiations was improperly 

leaked to the West Face Consortium and that Catalyst’s exclusivity rights and 

other contractual rights were not respected.  

114. The March investor letter informs investors that a former West Face employee 

said that West Face had benefitted from the leakage of inside information about 

Catalyst’s confidential bid (paragraph 13) : 

Former WF employee: But one of them in particular was – they were 
like ‘we can’t provide you with that’.  And somehow that news made its 
way into our shop.  And so they [the West Face consortium] made a bid 
with no conditions— 

Interviewer: That’s crazy— 

Former WF employee: --and the board took it. 

Interviewer: --this is why – it’s crazy, isn’t it? I mean – 

Former WF employee: It is, unless someone on the Wind board told 
you what the right answer was, but said they couldn’t put it on paper. 

Interviewer: So they had inside information from Wind or from Catalyst?  
Or from both, you think? 

Former WF employee: They had information about Catalyst’s bid, and 
they had information about why Wind wasn’t taking it.  And so they gave a 
bid that was lower but a little bit different that the board would accept. 
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A copy of the transcript of the conversation with the former West Face employee 

Peter Brimm is attached as Exhibit 49. 

115. The March 2018 Investor Letter also informs investors that Mr. Brimm said that 

Catalyst was correct in believing that West Face had indeed received confidential 

information about the WIND transaction that it was not supposed to have, but the 

leakage did not come from Moyse (para 14): 

Interviewer: Who has the right answer? 

Former WF employee:  Catalyst.  It’s – I believe they’re correct that 
West Face had information they weren’t supposed to. 

Interviewer: Ah, okay. 

Former WF employee: It just didn’t come to West Face’s hands the 
way-- 

Interviewer: So what’s the right path?  Where did it go, I mean it’s -- 

Former WF employee: The board. 

Interviewer: A board member?  Of Wind, you think a board member of 
Wind gave them the— 

Former WF employee: Yeah.” 

116. The March 2018 Investor Letter also  reports that a second former West Face 

employee, Yu-Jia Zhu, said that the West Face Consortium’s winning bid was 

made as a result of collusion during the period Catalyst was contractually entitled 

to exclusivity: 

Former WF employee: [Catalyst] actually had a bid that was higher than 
ours.  They bid something, something over 300 million, I don’t know what.  Our 
belief that it was higher than ours.  Umm, so they kind of forgot about, they kind 
of forgot about, umm… If you remember what, umm, VimpelCom told UBS, the 
three key--. 
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Interviewer: Conditions. 

Former WF employee: Umm, yeah. Umm, items they were looking for in the 
bidding process was, umm, expediency of close, whoever can close the fastest; 
certainty of close; and number three was price.  But price wasn’t the most 
important factor.  So, we put our bid in, and we said, “See, no conditions to close, 
we can close--.”  And the big thing was regulatory, because you need a 
regulatory approval to take ownership of the asset, and they had to put in a, a 
regulatory approval. 

Interviewer: And you had that approval? 

Former WF employee: We didn’t, but what we did differently from Catalyst 
Capital is we went to Tony Lacavera and we said, “Tony, umm, technically 
speaking, you already control this asset.  You own 51% of the votes, so why 
don’t we team up with you, we’ll give you the money, and then you pay 
VimpelCom?” 
Interviewer: Is that, isn’t that conflict of interest? 

Former WF employee: No, no. There’s no conflict of interest. 

Interviewer: He was selling to himself? 

Former WF employee: He, well, he--. He only owned 5% of the business, 
remember? But he owned 51% of the votes. 

Interviewer: Yeah. 

Former WF employee: So we said to him, “Why don’t we give you 285 million 
dollars, and then you use that to pay VimpelCom 285 million--.” 

Interviewer To buy their--. 

Former WF employee: to buy out their shares. 

Interviewer: -95%? 

Former WF employee: Correct. And then, at some point later, we will 
restructure the company such that we own 90% and you own 10%.  So, we 
teamed up with Tony Lacavera, and he was first, was willing to do that because 
he would essentially be gifted a certain percentage of the company for free. 
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A copy of the transcript of the conversation with Mr. Zhu is attached as Exhibit 

50. 

117. The March 2018 Investor Letter also informed investors about emails and 

documents that reveal significant confidential information was leaked to members 

of the West Face Consortium during the Catalyst exclusivity period that had been 

formally agreed to by VimpelCom (paragraphs 9 -10, 19 – 27 of the March 19, 

2018 Investor Letter). 

118. The March 2018 Investor Letter concludes by informing investors that the 

improper disclosure of Catalyst’s confidential work “caused significant damages 

to Catalyst Fund investors” (paragraph 28) and “accordingly, Catalyst will use its 

best efforts to ensure that all relevant facts and documents come to light, and to 

pursue all available remedies to obtain redress for the benefit of the investors in 

the Funds” (paragraph 29). The March 2018 Investor Letter ended by stating, 

“…it is vital that you respect the confidentiality of this litigation update” 

(paragraph 30). 

119. The matters addressed in the March 19, 2018 Investor Letter concern both the 

Moyse Action and the subsequent VimpelCom Action. The March 19, 2018 

Investor Letter informed our investors that: 
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(a)  information about the WIND negotiations was improperly communicated 

to members of the West Face Consortium during the period of Catalyst’s 

exclusivity and confidentiality; 

(b) West Face had received confidential information about the WIND 

transaction that it was not entitled to have; and 

(c) the deal with the West Face Consortium was polluted and that the West 

Face Consortium had improperly benefited from  information about 

Catalyst’s confidential bid. 

120. The March 19, 2018 Investor Letter addressed the improper use of insider 

information obtained in breach of the Confidentiality Agreement and the 

Exclusivity Agreement . These were matters of significant importance and 

interest to our investors. The March Investor Letter was sent to our investors to 

keep our Limited Partners apprised of matters material to our Funds.  

F.  THE VEXATIOUS LITIGANTS ALLEGATIONS 

121. The West Face/ Boland Counterclaim seeks a Declaration that the Catalyst 

Defendants are vexatious litigants. I adamantly disagree with this allegation. We 

only commenced three actions against West Face prior to this conspiracy action: 

(a) the Moyse Action, 

(b) the Veritas Action, and 
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(c) the Vimplecom Action. 

Each of these actions were commenced for bona fide and legitimate business 

reasons that I discuss below. 

(a) The Moyse Action 

122. The Moyse Action was commenced on June 25, 2014. The action was commenced 

in order to enforce Moyse’s non-competition obligation pursuant to his employment 

agreement with Catalyst.      

123. Before his resignation, Moyse was on Catalyst’s internal “telecom” deal team 

working on Catalyst’s acquisition of WIND. 

124. By May 6, 2014, after executing the Confidentiality Agreement and the Exclusivity 

Agreement, Catalyst and VimpelCom had agreed to a $300 million purchase price 

for WIND and were working to complete a formal Share Purchase Agreement.  

125. On May 24, 2014, Moyse resigned from Catalyst effective June 22, 2014 to join 

West Face.  The Moyse Action was commenced on June 25, 2014 to enforce the 

non-competition clause in Moyse’s employment agreement. 

126. By August 3, 2014, a Share Purchase Agreement between Catalyst and 

VimpelCom was substantially completed for the sale of WIND to Catalyst. On 

August 11, 2014, VimpelCom and Catalyst informed Industry Canada that the deal 

“was done”.   
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127. However on August 15, 2014, VimpelCom demanded a $5 - $20 million reverse 

break fee from Catalyst, a term that had been previously requested and 

abandoned by VimpelCom early in the negotiations.  

128. On September 15, 2014, it was announced that the West Face Consortium, 

entered into an agreement with VimpelCom to purchase WIND for essentially the 

same price as Catalyst had negotiated ($300 Million).  

129. On October 9, 2014, Catalyst amended its Statement of Claim against Moyse and 

West Face, alleging that West Face used confidential information it received from 

Moyse to successfully pursue the acquisition of WIND. 

130. Before commencing the Moyse Action, Catalyst wrote to West Face and Moyse 

about the implications of the departure of Moyse and his acceptance of 

employment with West Face.  

131. In response, West Face and Moyse took the position that the non-competition and 

non-solicitation clauses of Moyse’s Employment Agreement were both 

unenforceable. West Face and Boland offered an “ineffectual assurance” that 

Moyse had no intention of revealing any information which could reasonably be 

considered confidential or proprietary in nature. Their response proposed that 

either Catalyst simply accept their assurance or go to court.  As West Face and 

Moyse volunteered nothing, Catalyst went to court and also sought an injunction 
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against Moyse.   This was an appropriate step to take and the appropriate remedy 

to seek. 

132. The injunction was granted by Justice Lederer of the Ontario Superior Court of 

Justice. During the course of the injunction proceedings, it was discovered that 

despite the assurances from West Face and Moyse, Moyse had provided West 

Face with Catalyst memos marked “Confidential” and “For Internal Discussion 

Purposes Only” (“the Catalyst Confidential Memos”). We also discovered that 

Moyse provided Catalyst Confidential Memos to Thomas Dea of West Face who 

then circulated them to the other partners and a Vice-President at West 

Face.  West Face and Moyse were silent about the sharing of Catalyst Confidential 

Memorandum when they gave their assurances to Catalyst that that they had no 

intention of revealing or improperly using any information that was confidential to 

Catalyst.  

133. West Face and Moyse waited until Catalyst discovered that the Catalyst 

Confidential Memos had been delivered, before acknowledging that the 

transmission took place. As Justice Lederer found, West Face and Moyse provided 

an “ineffectual assurance”. In the face of the ineffectual assurance that West Face 

and Moyse did not have or would not improperly use Catalyst confidential 

information, it was more than reasonable for Catalyst to pursue the Moyse Action. 
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134. On November 14, 2014, Justice Lederer issued an Order enjoining Moyse from 

using, misusing or disclosing any and all confidential and/or proprietary information 

of Catalyst. To ensure that Moyse did not communicate confidential information to 

West Face, Justice Lederer also enjoined Moyse from engaging in activities 

competitive to Catalyst, in compliance with the non-competition clause. Attached 

as Exhibit 51 is a copy of Justice Lederer’s Reasons for Decision. 

135. Justice Lederer held that there was a strong prima facie case that Moyse had 

breached the confidentiality clause of his Employment Agreement. Justice Lederer 

found that Moyse took and delivered to West Face confidential information which 

could demonstrate strategies Catalyst used in a competitive business. West Face 

understood the Catalyst Confidential Memos received were confidential. 

Notwithstanding its confidential nature, West Face distributed the Catalyst 

Confidential Memos to each of its partners and a Vice-President.  

136. Moreover, Justice Lederer also ordered an Independent Supervising Solicitor 

(“ISS”) to review the forensic images of Moyse’s personal electronic devices to 

identify if any material confidential to Catalyst remained in Moyse’s possession. 

The Order was necessary as it was discovered during the course of the injunction 

proceedings that Moyse had deleted emails evidencing the transmission of 

Catalyst Confidential Memos to West Face. Moyse opposed the Order and 

asserted that he should the one to review and determine what must be produced. 

Justice Lederer rejected Moyse’s assertion. 
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137. The Moyse Action was dismissed by Justice Frank Newbould following a six day 

trial on the basis that Moyse did not in fact pass on any Catalyst confidential 

information to West Face. A copy of Justice Newbould’s  costs decision dated 

October 7, 2016 is attached as Exhibit 52. As stated above, during the course of 

delivering his reasons in the Moyse Action, Justice Newbould stated that it 

appeared that information about when the Share Purchase Agreement proposed 

by Catalyst was being sent for consideration by the VimpelCom board likely 

came from an advisor to Tennenbaum who may have obtained it from 

VimpelCom’s agent, UBS.  

138. The Court of Appeal for Ontario dismissed the appeal of Justice Newbould’s 

decision in the Moyse Action. The Court of Appeal noted that Moyse’s decision to 

delete material from his computer was a “serious breach of the court order”. 

Attached as Exhibit 53 is a copy of the decision of the Court of Appeal. An 

Application for Leave to Appeal was denied by the Supreme Court of Canada. 

139. Although the Moyse Action was dismissed by Justice Newbould, that dismissal 

does not change the fact that we legitimately and in good faith believed at the 

time that Moyse had breached his obligations in relation to his employment with 

Catalyst. 
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(b) The Veritas Action – West Face’s 2014 Short-Selling Attack

140. On June 18, 2015, an action against Veritas Investment Research Corporation 

(“Veritas”) and West Face was commenced by Catalyst and Callidus for 

defamation, conspiracy and intentional interference with economic relations 

relating to a short and distort  campaign orchestrated against Catalyst and Callidus 

(the “Veritas Action”). 

141. The short and distort  campaign involved the publication and dissemination of 

reports by West Face and Veritas that contained false and defamatory statements 

impugning the financial viability and conduct of both Catalyst and Callidus.  The 

short and distort campaign was designed to deceive market participants into 

believing that Callidus was a poor investment, which would drive the price of 

Callidus’ shares downward.  

142. Catalyst and Callidus claim that the reports published by Veritas and West Face 

contained false and defamatory statements impugning the financial viability and 

conduct of both Callidus and Catalyst designed to cause shareholders to sell 

Callidus stock.   

143. West Face attempted to strike Catalyst’s and Callidus’s claim in its entirety on the 

basis that it disclosed no reasonable cause of action. West Face’s motion to strike 

was dismissed by Ontario Superior Court Justice Akhtar. Attached as Exhibit 54

is a copy of the decision. 
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144. The Court of Appeal for Ontario dismissed West Face’s appeal and confirmed 

that Catalyst and Callidus “made out a prima facie cause of action in defamation 

against both West Face and Veritas” and are “proceeding in good faith”. Attached 

as Exhibit 55 is a copy of the Court of Appeal’s decision. 

(c) The VimpelCom Action

145. The VimpelCom Action was commenced by Catalyst on On May 31, 2016; a 

week before the trial of the Moyse Action.  VimpelCom, its advisor UBS, and 

members of the West Face Consortium were named as defendants alleged to be 

responsible for inducing breach of contract, conspiracy and breach of confidence 

relating to the West Face Consortium’s acquisition of WIND 

146. As particularised in greater detail  above, the VimpelCom Action was 

commenced on the basis of Catalyst discovering that during the period of 

confidentiality and exclusivity with Catalyst: 

(a) confidential information was obtained by members of the West Face 

Consortium about the dates of Catalyst’s exclusivity rights and the status 

of Catalyst’s negotiations and dealings with VimpelCom and its Board; 

(b) the West Face Consortium had discussed and negotiated the purchase of 

WIND with VimpelCom and its advisors; 
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(c) VimpelCom’s advisor, UBS, participated in and encouraged the West 

Face Consortium competing proposal. 

147. Contrary to West Face’s and Boland’s allegations, I do not believe VimpelCom’s 

board was genuinely dissatisfied with the offer from Catalyst. Rather, with 

information it improperly obtained in breach of the Confidentiality Agreement and 

the Exclusivity Agreement, West Face and the other members of the West Face 

Consortium made a proposal they believed to be “superior” to Catalyst’s proposal, 

as I outlined in more detail above. 

148. My knowledge and belief is that: 

(a) Catalyst was not aware at the time of any of the communications and the 

sharing of information that occurred amongst VimpelCom, Globalive, UBS 

and members of the West Face Consortium;  

(b) the communications and the sharing of information that occurred among 

VimpelCom, Globalive, UBS and the West Face Consortium were in 

violation of the Confidentiality Agreement and the Exclusivity Agreement 

that Catalyst and VimpelCom had entered into; and 

(c)  the conduct of the West Face Consortium, VimpelCom, Globalive and UBS 

was intended to frustrate and impair Catalyst’s contractual rights and to 

provide West Face and the other members of the West Face Consortium 

with an improper advantage, and in fact their conduct led to these effects. 
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149. As a result, Catalyst commenced the VimpelCom Action against VimpelCom, 

Globalive, UBS and members of the West Face Consortium.  The breach of and 

interference with Catalyst’s Confidentiality Agreement and Exclusivity Agreement 

by VimpelCom, Globalive, UBS, and members of the West Face Consortium were 

not known to Catalyst at the time the Moyse Action was commenced. At issue in 

the VimpelCom Action were the breaches of contract and confidence alleged 

against VimpelCom, Globalive and UBS, contrary to Catalyst’s Confidentiality and 

Exclusivity Agreement, and the misuse of confidential information by the West 

Face Consortium to conspire and induce VimpelCom to breach its agreements 

with Catalyst.   

150. Catalyst’s belief that confidential information about the WIND negotiations and 

transactions was improperly obtained by the West Face Consortium in breach of 

Catalyst’s confidentiality and exclusivity rights was subsequently confirmed by 

former West Face employees as stated above.  

151. The VimpelCom Action never decided whether the Exclusivity Agreement or 

Confidentiality Agreement were breached, because West Face succeeded in 

having the action dismissed on other grounds, relying on principles such as issue 

estoppel. Attached as Exhibit 56 is a copy of the decision of Justice Hainey 

striking out the Statement of Claim. The Court of Appeal dismissed the appeal of 

the VimpelCom Action (attached as Exhibit 57) and the Application for leave to 

appeal to the Supreme Court of Canada was denied on November 8, 2019. 
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152. To date, no court has made any determination as to whether the actions of 

VimpelCom, UBS, or Globalive had breached any of Catalyst’s confidentiality and 

exclusivity rights.  

153. No explanation has been given by VimpelCom about why it made its demand for 

a reverse break fee after having already settled the terms of a Share Purchase 

Agreement with Catalyst and announcing to Industry Canada that a deal with 

Catalyst was done. Nor has there been an explanation by UBS about the 

numerous conversations it had with the West Face Consortium throughout the 

period of Catalyst’s Exclusivity Agreement.  As I mentioned  above, Justice 

Newbould did state that UBS likely told a member of the Consortium when 

Catalyst’s proposal for WIND was going before the VimpelCom board. 

154. The propriety of VimpelCom’s, UBS’s and Globalive’s conduct that led to the 

Consortium’s bid has yet to be adjudicated upon. The action against VimpelCom 

and West Face was legitimate and commenced in good faith. 

G.  THE WWW.CATALYSTLITIGATION.COM WEST FACE WEBSITE 

155. I have reviewed West Face’s website: www.catalystlitigation.com. Attached as 

Exhibit 58 is a printout from the website www.catalystlitigation.com entitled 

“Litigating With Catalyst Capital”. The first two paragraphs state: 

West Face Capital is a defendant in several lawsuits commenced by The 
Catalyst Capital Group Inc. and/or Callidus Capital Corporation.  Both 
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Catalyst Capital and Callidus Capital are managed by Mr. Newton 
Glassman, along with Gabriel De Alba (for Catalyst) and James Riley. 

Due to the large volume of documents, and in response to numerous 
inquiries from current and prospective investors, service providers and 
industry participants that it interacts with, West Face has assembled the 
public court documents in the archive hosted on this website.  We intend 
to add new court documents as they become available. 

The last paragraph of “Litigating with Catalyst Capital” states: 

Note that the documents hosted on this website are unofficial versions of 
the documents filed with the Ontario court and are not in all cases exact 
duplicates of the official documents filed with the Ontario court. Some 
documents have been redacted and/or have omissions, and some 
documents are entirely omitted. No representation is made as to the 
accuracy or completeness of the documents hosted on this website. For 
the official versions of documents filed with the court, please consult the 
court record in Toronto, Ontario.

156. West Face’s catalystlitigation.com website provides the public with court 

documents in  the Moyse Action, the Veritas Action, the VimpelCom Action, the 

Plan of Arrangement which approved the sale of WIND to a corporate vehicle 

controlled by the West Face Consortium, and this action (which is referred to as 

the “Whistleblower Litigation”).  Members of the public are invited to sign up to be 

notified of the most recent additions to the site.   

157. Recent additions to the site are the 7 anti-SLAPP Notices of Motions that have 

been brought by various defendants seeking to have this action dismissed 

pursuant to section 137.1 (3) of the Courts of Justice Act. West Face did not 
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publish its own anti-SLAPP Notice of Motion on the www.catalystlitigation.com 

website. 

158. On November 26, 2019 I downloaded all of the anti-SLAPP Notices of Motion 

published by West Face on its website which are attached as Exhibits 59 to 65. 

The 7 anti-SLAPP Notices of Motion that West Face has published on its website 

www.catalystlitigation.com were brought by: 

(a) Jeffrey McFarlane (“McFarlane”); 

(b) Rob Copeland; 

(c) Dow Jones and Company, Rob Copeland, Jacquie McNish; 

(d) Bruce Livesey;  

(e) Nathan Anderson (“Anderson”) and Clarity Spring Inc.; 

(f) Darryl Levitt (“Levitt”); and 

(g) Kevin Baumann (“Baumann”). 

159. I am advised by counsel that none of these seven anti-SLAPP Notices of Motion 

were filed in the Court file as of the date I downloaded these documents.  The 

Notices of Motion contain false and defamatory statements about Catalyst and 

Callidus. For instance,  McFarlane’s Notice of Motion falsely states that Catalyst 
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and Callidus were engaging in an unlawful and fraudulent scheme to inflate the 

earnings of Callidus.  

160. Further examples of the false and defamatory statements made in these anti-

SLAPP Notices of Motion are: 

(a) Levitt’s Notice of Motion falsely alleges that Callidus acted in bad faith in 

connection with a loan to Fortress and its attempt to enforce its guarantee 

against him; loan misconduct; Callidus engaged in a scheme to artificially 

inflate the value of its assets; 

(b) Anderson’s Notice of Motion falsely alleges that Catalyst and Callidus 

were engaging in deceptive lending practices; Catalyst and Callidus were 

engaging in a scheme to artificially inflate the value of their assets; 

Catalyst and Callidus were engaged in fraudulent practices; and 

(c) Baumann’s Notice of Motion falsely alleges Callidus oppression; a Ponzi 

scheme; Callidus engaging in unlawful and fraudulent conduct.  

161. There was no valid justification for West Face to publish these 7 SLAPP Notices 

of Motion on its website prior to these Notices of Motion being filed in the Court 

file. The sole purpose was to further damage the reputation of Catalyst and 

Callidus. 
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H.  WEST FACE AND BOLAND’S DAMAGES ALLEGATIONS 

162. The West Face/ Boland Counterclaim alleges that West Face and Boland have 

suffered significant damages as a result of the conduct of the Counterclaim 

Defendants. The publications in the Counterclaim that are attributable to the 

Catalyst Defendants did not cause damages to West Face and Boland. 

163. West Face is an investment management firm that manages a number of hedge 

funds and investment portfolios in Canada, the United States and the Cayman 

Islands.  These include 

(a) The West Face Long Term Opportunities Fund (the “Long Term 

Opportunity Fund”) - closed to new investors in 2007 with a cap of $700 

million, this group of funds consists of the West Face Long Term 

Opportunities Limited Partnership (the “Canadian Fund”), the West Face 

Long Term Opportunities (USA) Limited Partnership (the “US Fund”) and 

the West Face Long Term Opportunities Master Fund L.P. (the “Cayman 

Master Fund”).  The Canadian Fund, the US Fund and the Cayman 

Master Fund together invest in the West Face Long Term Opportunities 

Global Master Fund L.P. The West Face Long Term Opportunities Fund 

Ltd. (the “Cayman Fund”) invests in the Cayman Master Fund. West Face 

is the investment advisor to each of the Canadian Fund, the US Fund and 

the Cayman Master Fund; and 
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(b) The West Face Alternative Credit Fund (the “Alternative Credit Fund”) – 

closed to new investors in September 2014 with a cap of $600 million, this 

group of funds consists of the West Face Credit Opportunities Master I 

L.P. which is managed by the WFCOF Cayman Inc., the West Face 

Alternative Credit Master L.P., which is managed by West Face ACF 

Cayman GP Inc. and WF ACF KI I L.P., which is managed by the WF ACF 

KY I GP Inc.  The focus of the West Face Alternative Credit Fund is on 

high risk investments in second-lien debt, unsecured debt, mezzanine 

financing, acquisition financing and bridge loans (collectively, the “West 

Face Funds”). 

164. The founding principal of West Face is Boland, who serves as CEO and Co-Chief 

Investment Officer. The other principals of West Face are Peter Fraser, Anthony 

Griffin and Thomas Dea. West Face’s investment strategies are directed by its four 

principals. To my knowledge, West Face has refused to subscribe or conform to 

reporting requirements of independent data and market research firms, such as 

Preqin, upon which institutional investors rely to perform due diligence and keep 

track of hedge fund managers and hedge fund performance.    

165. As indicated in the Long Term Opportunity Fund Q3 2016 Investor Letter, a 

significant part of West Face’s investment strategy is to take short positions in 

companies and try to take advantage of sharp declines in a company’s stock price. 

West Face has taken short positions in Callidus and companies such as Home 
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Trust Company, SunOpta Inc., Hain Celestial Group, Inc., and Air Methods 

Corporation.  A copy of the Long Term Opportunity Fund Q3 2016 Investor Letter, 

dated November 22, 2016, is attached as Exhibit 66. 

166. Since 2011, the West Face Funds have consistently suffered from poor financial 

performance. For example, the Long Term Opportunity Fund has, for more than 5 

years, repeatedly underperformed relative to other indices, including the S&P/TSX 

Composite Total Return Index and the S&P 500. The Long Term Opportunity Fund 

consistently failed to achieve double-digit returns and in some years incurred 

negative returns.   

167. In early 2016, West Face had experienced redemptions and lagging 

performance, along with many Americas-based hedge funds at the time. It was 

reported by Miles Kruppa in Absolute Return that as of July 1, 2016, well before 

the publication of the alleged defamatory statements in issue in the 

Counterclaim, West Face was experiencing an estimated 6 month change of  – 

7.32% and a 12 month change of –13.14%.  A copy of the Absolute Return

Article, dated September 29, 2016, is attached as Exhibit 67. 

168. In September 2016, both Bloomberg and Reuters were reporting that WestFace 

was actively trying to raise a new Private Equity Fund focusing on control in 

distress situations.  Copies of the Bloomberg and Reuters articles, both dated 

September 27, 2016, are attached as Exhibit 68 and Exhibit 69.  
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169. The Long Term Opportunity Fund Q2 2017 Investor Letter reported that, as of June 

30, 2017, cumulative returns earned in were significantly below the cumulative 

returns of the S&P/TSX Composite Total Return Index and the S&P 500. As shown 

below, the three-year cumulative return on the Long Term Opportunity Fund as of 

June 30, 2017 was -2.5%.  In contrast, the three-year cumulative return for the 

S&P/TSX Composite Total Return Index and the S&P 500 for the same period 

were 9.5% and 31.7%, respectively. From the perspective of a five-year cumulative 

return, the Long Term Opportunity Fund’s performance lagged even further behind 

the comparative indices: 

West Face 
Long Term 

Opportunity Fund 

S&P/TSX 
Composite Total 

Return Index 

S&P 500

1-Year Cumulative 2.8% 11.0% 17.9% 

3-Year Cumulative -2.5% 9.5% 31.7% 

5-Year Cumulative 16.9% 52.1% 97.9% 

A copy of the Long Term Opportunity Fund Q2 2017 Investor Letter, dated 

September 5, 2017, is attached hereto as Exhibit 70. 
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170. The Long Term Opportunity Fund has consistently underperformed for many 

reasons. In its Q1 2017 investor letter the Long Term Opportunity Fund reported 

these reasons as  including: 

(a) negative investment returns from high investment exposure in oil and gas 

companies like PHI Inc. and Gran Tierra Energy Inc., following the collapse 

of the oil and gas market in 2014-2015; 

(b) “unexpected outcomes” in West Face’s investments in Entravision 

Communications Corporation and Air Methods Corporation; 

(c) investments that failed to meet West Face’s forecast; 

(d) failed short positions; and 

(e) over-attribution of illiquid investments. 

A copy of the The Long Term Opportunity Fund Q1 2017 investor letter, dated May 

31, 2017, is attached as Exhibit 71. 

171. For example, in its SEC 13F Filing, West Face disclosed that it suffered a negative 

US $204.1 million return over a three-year period ending February 20, 2018 

(equating to a -47.5% aggregate annual return and a -18% internal rate of return) 

in the following investments:  PHI Inc., Entravision Communications Corp., Gran 

Tierra Energy Inc., Hudson Technologies Inc., SunOpta Inc. and Suncoke Energy 
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Inc.  A copy of the Long Term Opportunity Fund Form 13F is attached as Exhibit 

72. 

172. As a result of West Face’s poor investment performance, it would appear that 

many investors lost confidence in the firm and elected to redeploy their investment 

capital elsewhere.  Thus, the total value of assets under West Face’s management 

(“AUM”) suffered a precipitous decline.  

173. As reflected in the Long Term Opportunity Fund Form 13F, West Face’s AUM 

declined from a high of approximately $2.8 billion to approximately $1.7 billion by 

March 2016. By September 2017, West Face’s AUM had further declined to only 

approximately $1 billion as its investors redeemed their investments.  

174. Any loss of investments or investor confidence, or any inability to attract investors 

or raise investment funds, was the result of West Face’s poor financial 

performance and management, and had nothing to do with Catalyst or Callidus. 

175. Moreover, any reputational damage suffered by West Face was not caused by the 

alleged defamatory statements in the publication attributable to the Catalyst 

Defendants by Counterclaim but by its exceedingly poor performance and was 

further compounded when it announced: 

(a) in September 2017, the decision to suspend withdrawals and redemptions 

in the Long Term Opportunity Fund (known in the business as “gating”).  As 

a result of this extreme decision, investors in the Long Term Opportunity 
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Fund were prohibited from withdrawing any of their investment from the 

Long Term Opportunity Fund. This decision, made out of necessity given 

the accelerated pace of redemption requests, created strong negative 

sentiment amongst West Face’s investors and the marketplace, and 

damaged West Face’s business prospects; and 

(b) in December 2017, the decision to discontinue offering both the US Fund 

and the Cayman Fund. As a result, investors in the US Fund and the 

Cayman Fund only received a return of capital on a pro rata basis upon 

redemption and not on an expected “first come-first out” basis. In effect, 

West Face could not meet investors’ demands for redemption and decided 

to wind up the US Fund and the Cayman Fund.   

A copy of the West Face Long Term Opportunities L.P. and WFC Opportunities 

Trust Investor Letter dated December 8, 2017 is attached as Exhibit 73. 

176. Indeed, in its December 8, 2017 Investor Letter, West Face acknowledged that its 

investment strategies were ill suited to a hedge fund structure. West Face 

acknowledged that, over the last several years, the quarterly liquidity requirements 

for its hedge funds and the lack of available capital to allocate to private 

investments, had restricted West Face’s ability to successfully participate in higher 

value opportunities, thereby resulting in losses. 
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177. West Face’s alleged losses and lack of “business success” were not caused by 

the Catalyst Defendants by Counterclaim but by West Face’s own 

mismanagement and ineptitude, which led its hedge funds to perform very poorly.   

178. West Face, itself, conceded this mismanagement. In late 2017 or early 2018, West 

Face abandoned its flawed investment strategy that had failed its investors and 

attempted to create a new private equity fund, the “West Face Distressed Fund”. 

Unlike West Face’s other funds, the primary focus of the “West Face Distressed 

Fund” was intended to be on investments in distressed and undervalued situations 

- the same investment focus as Catalyst.  

179. West Face sought to raise $1 billion for its new fund, notwithstanding that it had no 

prior performance record of managing and creating value from a private equity 

fund focussed on distressed and undervalued investments. The size of the raise 

was excessive for a first time private equity fund by a manager with no private 

equity track record.  In an attempt to raise the new Fund, West Face held “road 

show” sales presentations to potential investors. These sales pitches presented a 

“cherry-picked” list of specific investments that showed positive returns, while 

ignoring many of West Face’s investments that yielded negative or poor returns. 

This appears to be contrary to SEC rules that prohibit advisers from including only 

profitable stock selections or recommendations in presentations or client 

presentations, without including the unprofitable selections. A copy of one of the 

road show presentations prepared by West Face is attached as Exhibit 74.
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180. Given the poor financial performance of the West Face Funds, the lack of any prior 

record of private equity fund performance of distressed and undervalued 

investments, West Face’s history of gating and prohibiting its investors from 

withdrawing their investments, West Face’s refusal to report to independent data 

and market research firms, and the selective and improper investment illustrations 

used to attempt to raise $1 billion from potential investors, West Face failed to raise 

the West Face Distressed Fund as would be expected. West Face’s failure to raise 

new funds had nothing to do with the Catalyst Defendants by Counterclaim.

181. Consequently, any loss that West Face and Boland have allegedly suffered or any 

alleged lack of success on the part of West Face and Boland to attract investors 

for the new proposed private equity fund were entirely attributable to their own 

decisions and actions in marketing the proposed fund, and West Face’s growing 

reputation as a poor fund manager.

SWORN BEFORE ME at the City of 
Toronto, in the Province of Ontario on 
December 5, 2019

Commissioner for Taking Affidavits 
/kt.
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THIS IS EXHIBIT 1
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits
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AMENDED THIS OCT \)2.0\LJ PURSUANTTO 
MOPIFI^ CE CONFORMANT A 
U RULE/LA REGLE 26 02 
• THE ORDER OF 

UORDONNANCE DU Commercial Court File No. CV-17-587463-00CL 
DATED / FAIT I F 

^ 5Vhano\C\l i C ONTARIO 
V «^0FJUS.CE « JE^RIOR COURT 0F JUSTICE 

B E T W E E N :  

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL 
CORPORATION 

Plaintiffs 

and 

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. 
C.O.B. ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, 
FRIGATE VENTURES LP, ANSON INVESTMENTS LP, ANSON 

CAPITAL LP, ANSON INVESTMENTS MASTER FUND LP, AIMF GP, 
ANSON CATALYST MASTER FUND LP, ACF GP, MOEZ KASSAM, 
ADAM SPEARS, SUNNY PURI, CLARITYSPRING INC., NATHAN 

ANDERSON, BRUCE LANGSTAFF, ROB COPELAND, KEVIN 
BAUMANN, JEFFREY MCFARLANE, DARRYL LEVITT, RICHARD 

MOLYNEUX, GERALD DUHAMEL, GEORGE WESLEY VOORHEIS, 
BRUCE LIVESEY and JOHN DOES #4-10 

Defendants 

A N D  B E T W E E N :  

WEST FACE CAPITAL INC. and GREGORY BOLAND 
Plaintiffs by Counterclaim 

and 

THE CATALYST CAPITAL GROUP INC., CALLIDUS CAPITAL 
CORPORATION, NEWTON GLASSMAN, GABRIEL DE ALBA, JAMES 
RILEY, VIRGINIA JAMIESON, EMMANUEL ROSEN, B.C. STRATEGY 

LTD. D/B/A BLACK CUBE, B.C. STRATEGY UK LTD. D/B/A BLACK 
CUBE and INVOP LTD. D/B/A PSY GROUP 

Defendants to the Counterclaim 

FOURTH FRESH AS AMENDED 
STATEMENT OF DEFENCE AND COUNTERCLAIM 

OF WEST FACE CAPITAL INC. AND GREGORY BOLAND 
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TO THE DEFENDANT(S) TO THE COUNTERCLAIM 

A LEGAL PROCEEDING has been commenced against you by way of a 
counterclaim in an action in this Court. The claim made against you is set out in the 
following pages. 

IF YOU WISH TO DEFEND THIS COUNTERCLAIM, you or an Ontario lawyer 
acting for you must prepare a Defence to Counterclaim in Form 27C prescribed by the 
Rules of Civil Procedure, serve it on the Plaintiff by counterclaim's lawyer or, where the 
Plaintiff by counterclaim does not have a lawyer, serve it on the Plaintiff by 
counterclaim, and file it, with proof of service, in this Court, WITHIN TWENTY DAYS 
after this Statement of Defence and counterclaim is served on you. 

If you are not already a party to the main action and you are served in another 
province or territory of Canada or in the United States of America, the period for serving 
and filing your defence is forty days. If you are served outside Canada and the United 
States of America, the period is sixty days. 

If you are not already a party to the main action, instead of serving and filing a 
Defence to Counterclaim, you may serve and file a Notice of Intent to Defend in Form 
18B prescribed by the Rules of Civil Procedure. This will entitle you to ten more days 
within which to serve and file your defence to counterclaim. 

IF YOU FAIL TO DEFEND THIS COUNTERCLAIM, JUDGMENT MAY BE 
GIVEN AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO 
YOU. IF YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY 
LEGAL FEES, LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL 
LEGAL AID OFFICE. 

Date Issued by 'LT &ROLQM 
Local Registrar 

Address of Superior Court of Justice 
court office: 393 University Avenue, 10th Floor 

Toronto ON M5G 1E6 
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SECOND FRESH AS AMENDED STATEMENT OF DEFENCE 

1. The Defendants West Face Capital Inc. ("West Face") and Gregory 

Boland ("Boland") deny all of the allegations in the Fresh as Amended Statement of 

Claim dated July 18, 2019 (the "Amended Claim") and put the Plaintiffs to the strict 

proof thereof. 

A. OVERVIEW 

2. This is yet another abusive and vexatious action that the Plaintiffs, The 

Catalyst Capital Group Inc. ("Catalyst") and Callidus Capital Corporation ("Callidus"), 

have brought in bad faith. They have done so for at least three purposes: 

(a) First, to punish, embarrass and harass West Face for its business and 

litigation successes at the expense of Catalyst and Callidus, by unfairly 

and maliciously impugning the integrity and conduct of West Face and its 

principals; 

(b) Second, to distract attention from the deteriorating financial performance, 

overvalued assets, material non-disclosures, and misrepresentations to 

investors of Catalyst and Callidus, highlighted by the fall in the Callidus 

share price from a high of $24.01 in August 2014 to below $0.50 before 

the announcement on August 15, 2019 of a "going private" transaction at 

$0.75 per share; and 

(c) Third, to intimidate West Face, Boland, other capital market participants, 

regulators, and members of the media, in an effort to dissuade or 

discourage them from scrutinizing, discussing, criticizing or commenting 
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publicly on the deteriorating financial performance, overvalued assets, 

material non-disclosures, and misrepresentations of Catalyst and Callidus. 

3. This is the fourth action that Catalyst and/or Callidus have brought against 

West Face in a four year period. The first, the "Moyse Action", was dismissed by 

Justice Newbould after a full trial in June 2016. Justice Newbould found that Catalyst's 

claims and allegations against West Face were wholly lacking in merit, and made 

findings of credibility against all of Catalyst's principals. Justice Newbould also awarded 

costs of $1.2 million in favour of West Face, on a substantial indemnity basis. Justice 

Newbould's trial judgment and costs award were upheld by the Court of Appeal in 

February and March 2018, in the manner described below. The second of the Plaintiffs' 

actions against West Face, the "Veritas Action", has not been advanced by the 

Plaintiffs in any material respect even though it was commenced years ago, in June 

2015.1 The third, the "VimpelCom Action", was commenced on the eve of trial in the 

Moyse Action and was dismissed by Justice Flainey in April 2018. Justice Flainey 

determined that Catalyst's claim in the VimpelCom Action was barred as against various 

Defendants, including West Face, pursuant to the doctrines of res judicata, and barred 

as against all Defendants as an abuse of process. Justice Hainey's decision was 

unanimously upheld by the Court of Appeal in May 2019. 

4. With respect to the Plaintiffs' claims in this proceeding, West Face and 

Boland have not conspired with any of the other Defendants; they never retained Bruce 

1 West Face's motion to strike a portion of the claim in the Veritas Action was successful at first 
instance, but was ultimately dismissed by the Court of Appeal on February 1, 2017. The Plaintiffs 
have taken no steps to advance the Veritas Action since that time. The parties are only now 
proceeding to documentary discovery at West Face's insistence. 
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Livesey or anyone to write about Callidus or Catalyst; they never encouraged any of the 

Defendants to "short" Callidus's shares; they did not participate in any "whistleblower" 

complaint to the Ontario Securities Commission (the "OSC") or any other regulatory or 

criminal authority as detailed in the Wall Street Journal article of August 9, 2017 that 

Catalyst alleges was a key element of the alleged conspiracy; and they have, in fact, not 

been "short" Callidus's shares since April 2015, more than two years prior to the alleged 

events of August 9, 2017. 

5. Catalyst's and Callidus's claims, including in the current proceeding, have 

not been advanced in good faith, but instead because of West Face's business 

successes at Catalyst's and Callidus's expense: 

(a) West Face hired Brandon Moyse, a junior analyst, away from Catalyst in 

June 2014 after Moyse grew tired of Catalyst's abusive work environment 

and flagging deal pipeline; 

(b) Investment funds advised by West Face participated successfully in a 

consortium that acquired Canadian wireless telecommunications company 

WIND Mobile ("WIND") in September 2014 at an enterprise value of $300 

million, after Catalyst had failed to acquire WIND during a period of 

exclusive negotiations with the vendor in July and August 2014. West 

Face's consortium sold WIND a year and a half later at a $1.6 billion 

valuation; and 

(c) West Face successfully identified Callidus as an overvalued public 

company in the Fall of 2014, when Callidus's shares were trading between 
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$20 and $25, and investment funds advised by West Face sold Callidus's 

shares "short". When Callidus's share price fell in early 2015, funds 

advised by West Face realized profits from their short positions. Callidus 

itself has now conceded that its inability to achieve superior value for its 

shareholders than $0.75 per share was caused not by any misconduct of 

West Face or Boland, but by: (i) a decline in Callidus's operating and 

financial performance; (ii) non-performing loans made by Callidus; (iii) 

negative operating performance of its non-core subsidiaries; (iv) senior 

personnel issues; and (v) an increasing inability to retain personnel 

despite retention programs. 

6. Catalyst's founder, CEO and Managing Partner, Newton Glassman 

("Glassman"), reacted petulantly to all of the matters referred to immediately above. He 

could not tolerate being bested by West Face or Boland. As explained below, Glassman 

and his partners at Catalyst, including James Riley ("Riley") and Gabriel De Alba ("De 

Alba"), therefore decided to retaliate maliciously, including by orchestrating and 

participating in a systematic and vicious campaign of defamation against West Face 

and Boland over the Internet, and by shrouding West Face and Boland in contention 

and controversy through the repeated commencement and pursuit of abusive, bad faith 

litigation. 

7. This action has been brought by Catalyst and Callidus for the purposes of: 

(i) limiting unduly and improperly expression on matters of public interest; (ii) harassing 

and oppressing the Defendants; and (iii) assaulting the integrity of West Face, Boland, 

and the administration of justice in Ontario. It should be dismissed under section 137.1 
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of the Courts of Justice Act (the "Anti SLAPP Legislation"), arid stayed under section 

140 of the Courts of Justice Act on the basis that Catalyst and Callidus are vexatious 

litigants. 

8. Contrary to paragraph 58 of the Amended Claim, Catalyst's and Callidus's 

persistent, vexatious litigation did not motivate the Defendants to participate in the 

pleaded conspiracy. On the contrary, Catalyst and Callidus had by 2017 succeeded in 

"chilling" West Face and Boland from discussing Catalyst or Callidus publicly, and from 

shorting Callidus's stock, in spite of believing at all material times that the Callidus 

business was built on inaccurate financial disclosure and doomed to fail. 

B. The Parties to the Claim 

9. Catalyst is a Toronto-based private equity investment firm. Its three 

principals at all relevant times were Glassman, De Alba, and Riley. De Alba was a 

Managing Director and Partner of Catalyst. Riley was a Managing Director and Chief 

Operating Officer of Catalyst. 

10. Callidus is a publicly-traded company that lends money to distressed 

borrowers that are generally unable to access traditional lending sources. Glassman is 

the Executive Chairman and during the relevant periods was CEO of Callidus. Riley was 

Callidus's Secretary. Both are also Directors of Callidus. 

11. West Face is a Toronto-based investment management firm. It is led by its 

CEO, Boland. 
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C. West Face and Boland Did Not Conspire to Harm Callidus or Catalyst 

12. Contrary to the allegations throughout the Amended Claim, West Face 

and Boland did not participate in a conspiracy to cause the stock price of Callidus to 

drop, or to otherwise injure the Plaintiffs. The Plaintiffs' claims against West Face and 

Boland have been invented from whole cloth. 

13. West Face closed its "short" position in respect of Callidus in April 2015. 

Contrary to allegations made throughout the Claim, West Face has not been "short" 

Callidus since that time. Nor did West Face or Boland communicate with any of the 

other Defendants for the purpose of causing Callidus's stock price to drop. Callidus's 

stock price has fallen because of Callidus's fundamentally flawed business model and 

disastrous financial performance, as West Face had correctly predicted in the Fall of 

2014. 

14. From time to time, West Face communicated with other parties that have 

also been sued by Catalyst or Callidus for the purpose of learning about: (a) the status 

of ongoing litigation commenced by Catalyst and Callidus; and (b) the businesses of 

Catalyst and Callidus. West Face had sold short the shares of Callidus during the period 

from October 2014 to April 2015, and Callidus had then sued West Face for defamation 

in June 2015. That litigation put squarely in issue the business model and financial 

performance of Callidus, and West Face has therefore continued to try to gather 

information about Callidus. This included: 

(a) In 2014 and 2015, when West Face was researching Callidus in 

connection with selling short its shares, Boland communicated separately 

95



with (i) the Defendant Kevin Baumann; (ii) the Defendant Jeffrey 

McFarlane; and (iii) Andrew Levy (another guarantor of Callidus' debts 

who has since settled with Callidus and provided his communications with 

the other Defendants to Callidus and Catalyst), about their experiences as 

borrowers from Callidus in order to better understand the business model 

and operations of Callidus; 

(b) Boland has for many years communicated regularly with the Defendant 

Bruce Langstaff, who had covered West Face as an equity salesperson at 

Canaccord Capital Corporation for many years before the events giving 

rise to the litigation between West Face and Catalyst, and was a personal 

friend of Boland; 

(c) Boland has communicated occasionally with Gerard Duhamel since West 

Face was contacted through an intermediary about potential financing for 

his company Bluberi Gaming in early 2014 prior to Catalyst commencing 

any legal proceedings against West Face; 

(d) Boland has from time to time communicated with the Defendant Nathan 

Anderson, who reached out to Boland unsolicited and advised that he was 

an investment analyst who was researching Catalyst and Callidus. Boland 

has never met Anderson in person or seen any work he may have 

produced about Catalyst or Callidus; 

(e) Boland has never met or communicated with either Rob Copeland or 

Craig Boyer. 
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(f) Before the Plaintiffs commenced this action, Boland had never 

communicated with Wes Voorheis about Cailidus, and had had no 

communications with Voorheis on any subject since before 2014. 

15. West Face and Boland did not conspire to disseminate negative 

information about Cailidus through any "Bay Street rumour mill"; did not take "short" 

positions in Cailidus during the period complained of in this proceeding; and did not 

participate in any "whistleblower" complaints about Cailidus. In fact, Boland never spoke 

to more than one of the Defendants at any one time. Nor were West Face or Boland 

sources for the article about those complaints that was published in the Wall Street 

Journal on August 9, 2017 (the "Article"). Although West Face was asked about 

possible "whistleblower" investigations by a Wall Street Journal reporter, it had no 

information to provide. West Face was at all material times aware of the litigious nature 

of Catalyst and Cailidus, and avoided making any potentially defamatory comments in 

response to perfectly proper and legitimate questions of the reporter. 

16. West Face and Boland specifically deny the allegation in paragraph 92 of 

the Amended Claim that the conduct alleged had "been honed through repetition in 

other situations". That allegation has also been invented from whole cloth. West Face 

and Boland have never conspired with any of the other Defendants with respect to 

Catalyst, Cailidus or any other subject matter. 

17. Contrary to the allegations in paragraphs 44 and 57 of the Amended 

Claim, at no time did West Face or Boland offer to fund, or in fact fund, any of the 
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Guarantors (as defined in the Claim) in their respective defences of claims brought 

against them by Callidus. 

18. Contrary to the allegations in paragraphs 48 and 104(a) of the Amended 

Claim, West Face and Boland did not, either directly or through external counsel, 

introduce Levitt or any other Defendants to U.S. counsel for purpose of filing a RICO 

complaint against Catalyst and Callidus. In March 2016, Levitt had contacted West 

Face's external counsel Matthew Milne-Smith about potentially retaining him for a claim 

against Callidus, but ultimately chose to retain different counsel. Subsequently, in 

November 2016, at Levitt's request Milne-Smith referred him to a U.S. lawyer willing to 

act on contingency. West Face and Boland had no involvement in any of these 

interactions. 

D. West Face and Boland Did Not Participate in a "Wolfpack Conspiracy" 

19. Contrary to the allegations in paragraphs 62 to 63, 83 and 98 to 156 of the 

Amended Claim, West Face and Boland never retained or conspired with any of Bruce 

Livesey, Reuters, the Wall Street Journal or any other entity to write articles about 

Catalyst, Callidus or Glassman, or to support Callidus guarantors. Mr. Livesey is a 

freelance journalist who pursued independently an article concerning Glassman, 

Catalyst and Callidus. From time to time, Mr. Livesey contacted Boland with questions 

about Catalyst and Callidus and their litigation against West Face. Boland provided only 

publicly available information. He was fully entitled to do so. 

20. West Face did not cause or precipitate the publication by the Wall Street 

Journal of the Article complained of in the Claim concerning investigations by the OSC 
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and Toronto Police Services pertaining to alleged financial misconduct by Callidus, and 

indeed had no knowledge that such investigations were ongoing. 

21. West Face and Boland specifically deny that they had any 

communications with Anson or the Individual Anson Defendants (both as defined in the 

Claim) about any of the matters alleged in the Amended Claim. West Face and Boland 

specifically deny the allegations in paragraphs 78 to 80 of the Amended Claim 

concerning Anson. At no time did West Face or Boland have any communications with 

Anson about Callidus, Catalyst or Glassman. Boland has never been a "business 

colleague" or "personal friend" of Kassam, and has in fact never met or even spoken to 

him. Anson and West Face have never collaborated in any investment. 

22. West Face and Boland specifically deny the allegations in paragraph 81 of 

the Amended Claim regarding the Defendants Clarityspring and Anderson (both as 

defined in the Claim). At no time did West Face or Boland encourage Clarityspring, or 

anyone else, to participate in any "short attack" against or involving Callidus. As 

described above, Catalyst's and Callidus's persistent vexatious litigation had 

successfully chilled West Face and Boland from any conduct related to shorting 

Callidus's shares even though West Face and Boland believed at all material times that 

Callidus's share price was overvalued. Indeed, West Face and Boland were unaware of, 

and did not participate in, any such alleged attack, and have no knowledge of any 

trading activity by Clarityspring or any of the other Defendants in respect of Callidus. 

23. West Face and Boland specifically deny the allegation at paragraph 84 of 

the Amended Claim that they were privy to or even aware of any alleged confidential 
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information belonging to Callidus. As West Face has described in great detail in its 

Statement of Defence in the Veritas Action, and in affidavit materials filed in successful 

response to an injunction motion brought by Catalyst in the Moyse Action, West Face 

was able to discern the identity of certain Callidus borrowers from entirely public 

sources. 

24. Contrary to paragraph 104(d) of the Amended Claim, Boland did not direct 

Milne-Smith to provide West Face's internal Callidus research to any Guarantor. West 

Face and Boland do not know whether or how any Guarantor may have obtained that 

research, which was publicly filed with the Ontario Superior Court of Justice in the 

injunction motion described above. To the best of West Face's and Boland's knowledge, 

Business News Network extracted West Face's research on Callidus from West Face's 

public court filing and uploaded it to the public website scribd.com shortly after it was 

publicly filed in March 2015, and it has remained publicly available there ever since. 

25. Contrary to paragraph 103 of the Amended Claim, West Face did not give 

Levy or anyone else copies of its Statement of Defence in the Veritas Action so that it 

could be provided to the OSC and JSOT. Since October 2016, West Face has 

maintained a publicly-accessible website at catalystlitigation.com that contains, with few 

exceptions, all public court filings made by all parties, including Catalyst and Callidus, in 

the four cases Catalyst and Callidus have brought against West Face. West Face 

created this website in response to numerous inquiries from current and prospective 

investors, service providers and industry participants with which West Face interacts. 

West Face believed that it would be helpful to make all pleadings, court submissions 

and evidence by both sides available to the public. Because of the chilling effect of 
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Catalyst's and Callidus's persistent and vexatious litigation, West Face has only 

excluded from the website certain materials it expected Catalyst and Callidus to 

perceive as particularly controversial (including West Face's research on Callidus 

described above), and certain materials that raised individual privacy concerns. 

Flowever, given that the Ontario court has issued no sealing orders in these matters, 

even these materials not on West Face's website remain publicly available in the court 

file. 

E. West Face and Boland Did Not Cause any Harm to Callidus or Catalyst 

26. Even if any of the allegations made against West Face and Boland in the 

Amended Claim were true, which is denied, they did not cause any harm to Callidus or 

its principal shareholder, Catalyst. Rather, the harms pleaded by Callidus and Catalyst 

were exclusively caused by the mismanagement and failing financial performance of 

those companies. 

27. On August 15, 2019, Callidus announced that it had entered into an 

arrangement agreement by which Braslyn Ltd. would acquire all of the common shares 

of Callidus not already held by insiders for consideration of $0.75 per share. This 

followed almost three years after Callidus had announced in September 2016 that: (i) it 

would solicit privatization proposals; and (ii) the shares of Callidus had been valued at 

$18 to $22 per share. Callidus's share price had been over $18 as recently as January 

2017, but had fallen to approximately $11 in August 2017 before the Wall Street Journal 

article complained of in the Amended Claim. The slide in share price continued and was 

below $0.50 at the time the Braslyn transaction was announced. 
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28. The valuation of Callidus's shares under the arrangement agreement was 

supported by: (i) a fairness opinion by Morrison Park Advisors Inc. which concluded that 

the $0.75 per share available to minority shareholders under the arrangement is greater 

than the value that could be achieved by the minority shareholders under any other 

feasible alternative currently available to Callidus; and (ii) a valuation by Blair Franklin 

Capital Partners Inc. which concluded that absent the consideration to be provided to 

Braslyn pursuant to a shareholders' agreement with Catalyst, the value of Callidus 

shares was negative. 

29. The precipitous decline in Callidus's share price was not caused by 

anything pleaded in the Amended Claim. Rather, it was caused by a number of factors 

entirely attributable to Catalyst and Callidus, including the fact that: 

(a) the operating and financial performance of Callidus declined significantly; 

(b) starting in the third quarter of 2016, ongoing operating losses and negative 

cash flows from operations resulted from non-performing loans made by 

Callidus and quarterly increases in its loan loss provisions; 

(c) negative operating performance of, and the extent of the capital required 

by, a number of the non-core subsidiaries of Callidus; 

(d) deterioration in the financial condition of Callidus, leading to an inability to 

obtain additional financing to invest in Callidus's existing business and to 

pursue new loan origination; 
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(e) a number of senior personnel issues, including the medical leave of 

Glassman; the resignation of Callidus's Interim Chief Executive Officer, 

Patrick Dalton, on March 11, 2019 following his appointment effective 

November 5, 2018; Callidus's inability to recruit a new Chief Executive 

Officer with appropriate experience; and in April 2019, the departure of 

Callidus's Chief Credit Officer, James Rogers; 

(f) the internal forecasts in place prior to the preparation of Callidus's 2018 

financial statements did not anticipate the extent of the decline in 

Callidus's operating and financial performance; and 

(g) the need for any party interested in acquiring an equity interest in Callidus 

to negotiate a shareholders agreement with Catalyst was a barrier to 

certain parties that expressed initial interest in exploring a transaction. 

30. None of the foregoing factors were caused by or attributable to West 

Face, Boland, or any of the other Defendants. 

F. This Claim Is an Attempt to Limit Freedom of Expression on Matters of 
Public Interest 

31. The management, conduct and performance of publicly traded companies 

such as Callidus are matters of significant public interest. Indeed, the management and 

performance of Catalyst and Callidus have been the subject of widespread media 

coverage for years, both in the Article and elsewhere. Catalyst and Callidus seek to 

generate media coverage, including by frequently issuing press releases and other 

public statements both with respect to their performance and concerning other matters. 
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The Article relates to the management and performance of Callidus and, indirectly, 

Catalyst. 

32. One of the purposes of this action is to deter the Defendants, the media, 

participants in the capital markets and the public at large from scrutinizing, criticizing or 

commenting on the performance and conduct of Callidus and Catalyst. By suing for 

conspiracy as well as defamation, Callidus and Catalyst have attempted to deter actual 

or potential critics from even discussing them in private lest they too be accused of 

participating in an unlawful "wolfpack conspiracy". 

33. Catalyst's and Callidus's pattern of engaging in bad faith, vexatious and 

abusive litigation and other unlawful and offensive conduct aimed at suppressing free 

speech and criticism is further demonstrated by their conduct in respect of the 

Defendant Bruce Langstaff. Mr. Langstaff, formerly an equity salesperson at Canaccord 

Capital Corporation ("Canaccord"), investigated the financial performance of Callidus. 

He was fully entitled to do so. Nevertheless, the Catalyst Defendants retaliated against 

Langstaff by demanding that Canaccord fire Mr. Langstaff. They did so with a view to 

sending a clear and unmistakable message to Mr. Langstaff, Canaccord and other 

participants in the capital markets that none of Catalyst, Callidus, or their principals 

would tolerate investigations of this nature that might bring to light questionable, or 

improper conduct, that Catalyst or Callidus had engaged in. Canaccord acceded to the 

Catalyst Defendants' demand and fired Mr. Langstaff in order to placate Catalyst, 

Callidus, and their principals. 
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34. West Face arid Bolarid request that this action be dismissed against them 

with costs on a full indemnity or solicitor and his own client basis. 
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SECOND FRESH AS AMENDED COUNTERCLAIM 

35. The Plaintiffs by Counterclaim, West Face and Boland, counterclaim 

against the Defendants by Counterclaim, Catalyst, Callidus, Glassman, De Alba, Riley 

(collectively, the "Catalyst Defendants"), Virginia Jamieson ("Jamieson"), Emmanuel 

Rosen ("Rosen"), B.C. Strategy Ltd. and B.C. Strategy UK Ltd. (together with B.C. 

Strategy Ltd., "Black Cube"), Invop Ltd., doing business as Psy Group, ("Psy Group"), 

and John Does #1-10 (all of the Defendants by Counterclaim collectively, the 

"Counterclaim Defendants") for: 

(a) A declaration that the Counterclaim Defendants have defamed West Face 

and Boland; 

(b) General damages in the amount of $450 million for West Face and $50 

million for Boland, for defamation, conspiracy, breach of confidence, 

inducing breach of confidence, inducing breach of contract, inducing 

breach of fiduciary duty, and the tort of unlawful means; 

(c) A declaration that Glassman, De Alba, and Riley are personally liable for 

their unlawful actions carried out by, through or in the name of Catalyst, 

Callidus, the other Counterclaim Defendants, and/or any other 

corporation, entity, representative or agent through which he or they 

participated or engaged in wrongdoing as pleaded in this Counterclaim; 

(d) A declaration that the Counterclaim Defendants are jointly and severally 

liable to West Face and Boland for all loss, harm or damage caused by or 

as a result of the conspiracy complained of herein; 
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(e) An Order requiring the Counterclaim Defendants to deliver up to West 

Face all originals and copies of all recordings, transcripts, notes, 

memoranda, emails, text messages or other physical or electronic 

documents in their possession, control or power (including, without 

limitation, in the possession of their counsel or other agents) that contain, 

summarize or reflect the contents of stings conducted by operatives of 

Black Cube or other investigative firms or agencies involving current or 

former employees of West Face, or Justice Newbould, and requiring them 

to certify under oath that they have done so; 

(f) A declaration under section 140 of the Courts of Justice Act that the 

Catalyst Defendants are vexatious litigants and an Order that: (i) no 

further proceeding may be instituted by the Catalyst Defendants or any 

subset of them in any court against West Face or its officers, directors, or 

employees; and that (ii) proceedings previously instituted by the Catalyst 

Defendants or any subset of them against West Face or its officers, 

directors, or employees may not be continued, except by leave of a judge 

of the Superior Court of Justice; 

(g) To the extent necessary, an Order permitting West Face and Boland to 

seek the declaration and relief referred to immediately above in this 

proceeding, rather than by way of separate Application; 

(h) In the alternative, requiring that any such Application that may be required, 

be heard and determined at the same time, in the same hearing and by 
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the same Justice of this Court that presides at the trial of this 

Counterclaim; 

(i) Punitive damages in the amount of $45 million for West Face and $5 

million in aggravated and punitive damages for Boland; 

(j) Compound pre-judgment and post-judgment interest, in amounts and at 

rates to be determined by the Court; 

(k) In the alternative, pre-judgment and post-judgment interest in accordance 

with sections 128 and 129 of the Courts of Justice Act, as amended; 

(I) The costs of this proceeding on a full indemnity or solicitor and his own 

client basis; and 

(m) Such further and other relief as this Honourable Court may deem just. 

A. OVERVIEW 

36. This Counterclaim arises out of an insidious, co-ordinated, and systematic 

campaign of defamation and economic interference that the Counterclaim Defendants 

have pursued, and continue to pursue, against West Face and Boland in retaliation for 

at least two series of events that the Catalyst Defendants took umbrage with: 

(a) The WIND Transaction: In September 2014, investment funds managed 

by West Face participated in a consortium of investors that successfully 

acquired Canadian wireless telecommunications company WIND, after 

Catalyst failed in its attempts to do so. West Face's consortium sold WIND 

a year and a half later to Shaw Communications for more than five times 
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what they paid to acquire it. Catalyst responded by suing West Face in the 

Moyse Action for more than $500 million,2 and in doing so alleged falsely 

that West Face had acted improperly and unlawfully by "scooping" the 

WIND deal from Catalyst through the misuse of confidential information of 

Catalyst that was purportedly obtained by West Face from a former junior 

analyst of Catalyst named Brandon Moyse. After a full trial on the merits, 

Justice Newbould of the Commercial List rejected completely all of 

Catalyst's claims. Justice Newbould held that West Face did not receive 

from Moyse any of Catalyst's confidential information concerning WIND. 

He also held that Catalyst had failed to acquire WIND because of its own 

intransigence, miscalculations and other failings, and that Catalyst's 

strategy to acquire WIND could never have succeeded in any event. 

Justice Newbould made adverse findings of credibility against each of 

Glassman, De Alba, and Riley, criticized Catalyst for baselessly attacking 

the integrity of West Face and its principals, including Boland, and 

awarded West Face substantial indemnity costs in the amount of $1.2 

million. Catalyst's appeal from Justice Newbould's trial judgment in the 

Moyse Action was dismissed on its merits by the Ontario Court of Appeal 

on February 21, 2018, from the bench, without the need for oral 

submissions from West Face or Moyse. Catalyst's motion for leave to 

appeal to the Court of Appeal in respect of the award of substantial 

indemnity costs made in favour of West Face by Justice Newbould was 

The Moyse Action claimed damages of $500 million. The subsequent VimpelCom Action, which 
also claimed damages for West Face's participation in the acquisition of WIND, claimed $1.3 
billion. 
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dismissed by that Court in written reasons released on March 22, 2018. 

On March 28, 2019, the Supreme Court of Canada dismissed Catalyst's 

application for leave to appeal from the decision of the Ontario Court of 

Appeal, with costs; and 

(b) The Callidus "Short": In the Fall of 2014, Callidus's shares were trading 

at over $20 per share. West Face correctly identified Callidus as an 

overvalued company, sold Callidus's shares "short", and made a profit in 

the Spring of 2015 when Callidus's shares fell to under $17 per share (at 

which time West Face closed out its "short" position). Approximately two-

thirds of Callidus's shares were (and continue to be) held by funds 

managed by Catalyst. As a result, this decline in share price caused by 

Callidus's weak financial condition was harmful not only to Callidus, but 

also to Catalyst and its funds. Callidus's share price has continued to fall 

since that time as a result of Callidus's poor financial performance and the 

other reasons pled in the Statement of Defence. Callidus's shares 

currently trade at under $1 per share. 

37. The Catalyst Defendants, and in particular Glassman (who was the self-

proclaimed "architect" of Catalyst's failed strategy to acquire WIND) refused to accept 

responsibility for these failures. Instead, Glassman and the other Catalyst Defendants 

blamed West Face and Boland for the woes suffered by Catalyst and Callidus, and 

decided to retaliate in an effort to shroud West Face and Boland in contention and 

controversy. They were well aware, and indeed intended, that doing so would deter 

investors and other participants in the capital markets from doing business with West 
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Face and Boland, thereby causing them harm. That is precisely what has happened. 

The Catalyst Defendants and other Counterclaim Defendants acted with malice, and 

with contumelious disregard for the rights and interests of West Face and Boland, in 

orchestrating the campaign of defamation and harassment described below. They 

sought to inflict as much harm as possible on West Face and Boland by engaging in the 

conduct at issue in this Counterclaim, including by disseminating their false and 

defamatory statements concerning West Face and Boland not only to investors in or 

with Callidus and Catalyst, but also to current and potential investors with West Face 

and Boland. The Catalyst Defendants and other Counterclaim Defendants conspired 

together and with one another to defame and interfere with the economic interests of 

West Face and Boland in order to punish, embarrass, discredit and harm them, and to 

deter them and others from crossing the Catalyst Defendants. 

38. This conspiracy was also intended to divert the attention of investors, and 

the financial community at large, from the Catalyst Defendants' own failures, as well as 

from allegations of misconduct and "whistleblower" complaints made against Callidus 

and other Catalyst Defendants (including Glassman and Riley) by parties unrelated to 

West Face. 

39. The conspiracy was hatched in or about August 2017 in response to a 

series of setbacks for the Catalyst Defendants. First, Catalyst had lost the Moyse Action 

at trial, as described above. Catalyst's appeal from Justice Newbould's trial decision in 

the Moyse Action was scheduled to be heard by the Court of Appeal on September 26 

and 27, 2017, and Catalyst and its principals were well aware that Catalyst had no 

reasonable possibility of success on appeal. 
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40. Second, in the period from August 16 to 18, 2017, the parties to the 

VimpelCom Action argued before Justice Hainey motions brought by the Defendants to 

strike out, stay or dismiss that Action, on the basis that it was precluded by the doctrines 

of res judicata and abuse of process. Catalyst's claims again West Face and other 

Defendants in the VimpelCom Action overlapped substantially with claims asserted by 

Catalyst against West Face in the Moyse Action, and concerned the acquisition by West 

Face and other investors of WIND in September 2014. The motions of the Defendants 

to stay or dismiss the VimpelCom Action were based, in part, on issues that had been 

determined and findings of fact that had been made by Justice Newbould at trial in the 

Moyse Action. At Catalyst's request, Justice Hainey reserved releasing his decision 

concerning those motions until after the Court of Appeal had heard and decided 

Catalyst's appeal in the Moyse Action, on the basis that findings made by Justice 

Newbould at trial in the Moyse Action might be disturbed on appeal. Catalyst and its 

principals were well aware that if Catalyst's appeal in the Moyse Action failed and key 

findings made against it by Justice Newbould in the Moyse Action were not interfered 

with by the Court of Appeal, it had no reasonable prospect of surviving the Defendants' 

motions to stay or dismiss the VimpelCom Action. 

41. In short, as of August 2017, Catalyst's litigation strategies with respect to 

its claims concerning the WIND transaction were rapidly failing. Catalyst, however, had 

represented to its investors (including in presentation materials distributed in connection 

with its Annual Meeting of Limited Partners in the Spring of 2017) that its claims in the 

Moyse Action and the VimpelCom Action were worth at least $450 million. In late 
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August 2017, Catalyst faced the likelihood of both of these Actions being stayed or 

dismissed in the very near future. 

42. Third, on August 9, 2017, the Wall Street Journal published the Article that 

forms the basis of Catalyst's Claim in this Action, describing in detail various 

"whistleblower" complaints that had been made against Callidus and other Catalyst 

Defendants, including to the OSC. 

43. In response to these developments, in or about August 2017, the Catalyst 

Defendants decided that, having been unable to succeed in business or litigation 

against West Face, they would seek to punish, embarrass and discredit West Face and 

Boland as West Face's principal, in an effort to shroud them in contention and 

controversy. In order to carry out this plan, they conspired together with the other 

Counterclaim Defendants to harm the reputations and business interests of West Face 

and Boland, including by discrediting Justice Newbould and undermining the validity of 

the Decision he had rendered in favour of West Face in the Moyse Action and launching 

a fourth claim against West Face (the case at bar) without a good faith intention to 

actually pursue the litigation. The goal in all cases was to embroil West Face and 

Boland in controversy. 

44. West Face and Boland were the ultimate targets of the deplorable attack 

that the Counterclaim Defendants waged against Justice Newbould, as described 

hereafter. Among other things, the Catalyst Defendants hoped to be able to use 

"evidence" concerning Justice Newbould that had been or was about to be obtained 

improperly, unethically and illegally by the other Counterclaim Defendants to undermine 
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Action, as well as West Face's position in the motions pending in the VimpelCom 

Action. They also intended to use that "evidence" to attack West Face and Boland in 

their communications with investors, with other participants in the financial markets, and 

with members of the media, all with the purpose and effect of causing harm to the 

business and reputations of West Face and Boland. Justice Newbould was an innocent 

victim in their pernicious scheme. 

45. The conspiracy of the Counterclaim Defendants against West Face and 

Boland fell into two broad categories: 

(a) The Black Cube Campaign: The Catalyst Defendants retained or caused 

to be retained Black Cube, a private investigative firm staffed with former 

Mossad and Israeli Defence Force intelligence operatives, to conduct a 

series of "stings" against current and former West Face employees, and 

against Justice Newbould. The purpose and effect of these stings was to 

elicit by unlawful means confidential and privileged information of West 

Face, to attack unfairly the honour, integrity and conduct of Justice 

Newbould, and to discredit and embarrass West Face, Boland, and other 

enemies of Catalyst, Callidus and their principals, either real or perceived. 

The stings were carried out by Aharon Almog-Assoulin, Stella Sharon 

Penn, Dan Lieberman, and other operatives, the identities of which are 

known to the Counterclaim Defendants. The Catalyst Defendants and 

other Counterclaim Defendants also conspired to use the fruits of the 
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Black Cube Campaign for the express and predominant purpose of 

harming and embarrassing both West Face and Boland; and 

(b) The Defamation Campaign: The Counterclaim Defendants conspired to 

defame West Face and Boland in three principal respects: 

(i) The WIND Defamation: They repeatedly and falsely accused West 
Face and its principals, including Boland, of acquiring West Face's 
interest in WIND by unlawful means, including by misusing 
confidential information of Catalyst obtained improperly by West 
Face; 

(ii) The Wolfpack Defamation: They repeatedly and falsely accused 
West Face and its principals, including Boland, of engaging in 
improper conduct including by conspiring with others as part of a 
"wolfpack" of conspirators, to manipulate illegally the share price of 
Callidus and other companies related to Catalyst; and 

(iii) The Performance Defamation: They repeatedly defamed, and 
continue to defame, West Face and its principals, including Boland, 
by impugning unfairly the performance of West Face's funds and 
alleging falsely that West Face and its principals, including Boland, 
have engaged in misconduct, including the improper manipulation 
of investors and regulators. 

46. As part of the Defamation Campaign, the Catalyst Defendants retained or 

caused to be retained not only Gagnier Communications Inc. ("Gagnier"), a 

conventional public relations firm, but also Psy Group, another private firm staffed by 

former members of the Israeli intelligence establishment which specialized in altering 

public perception through "proprietary influence techniques" and "narrative warfare". Psy 

Group's business motto is (or was) "Shape Reality". Psy Group took on the retainer 

from the Catalyst Defendants and referred internally to the Defamation Campaign 

against West Face and Boland as "Project Maple Tree". The primary objective of 

Project Maple Tree was to destroy West Face and Boland by engaging in the 
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Defamation Campaign targeting West Face and Boland, primarily through the 

publication of false and defamatory materials on websites, blogs, and through social 

media platforms (such as Twitter). Psy Group carried out the Defamation Campaign at 

the direction of the Catalyst Defendants, and using materials unlawfully collected by 

Black Cube and others. 

47. The unlawful conspiracy of the Counterclaim Defendants has been carried 

out in at least seven ways: 

(a) By the Catalyst Defendants and Gagnier (who acted at all times at the 

direction of the Catalyst Defendants) issuing or disseminating false and 

defamatory press releases and other statements about West Face and its 

principals, including Boland, to the public at large; 

(b) By the Catalyst Defendants and Gagnier making false and defamatory 

statements about West Face and its principals, including Boland, to 

various members of the financial community, including to current and 

potential investors with West Face, and encouraging parties not to invest 

in, or to withdraw monies from, funds managed by West Face; 

(c) By the Catalyst Defendants and Gagnier making false and defamatory 

statements about West Face and Boland to the media, including the Globe 

arid Mail, Bloomberg, Reuters, the Associated Press and others regarding 

the fund performance of West Face and alleged unlawful market 

manipulation; 
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(d) By the Catalyst Defendants making false and defamatory statements 

about West Face and its principals, including Boland, through 

communications to Catalyst's funds, limited partners, and/or investors. 

Given that Catalyst and West Face are competitors, all of Catalyst's 

investors are potential investors in funds managed by West Face; 

(e) By the Catalyst Defendants harassing and intimidating, or retaining third 

parties, (including Yossi Tanuri, Mr. Tanuri's security firm Tamara Global, 

Black Cube and Psy Group), to harass and intimidate both Boland and 

West Face, by: (i) attempting to solicit unlawfully confidential and 

privileged information about West Face and Boland from current and 

former employees of West Face, in breach of their professional and 

contractual obligations; and (ii) attempting to attack the honour, integrity 

and conduct of Justice Newbould because of his Decision against Catalyst 

in the Moyse Action and with the goal of fabricating supposed "fresh 

evidence" that could be used against West Face both during Catalyst's 

appeal to the Court of Appeal from that Decision and in the VimpelCom 

Action. Meetings and discussions between Black Cube, current and 

former employees of West Face and Justice Newbould were arranged, 

orchestrated and conducted through the use of false pretences, deceit and 

false promises of employment, engagement or investment; 

(f) By the Catalyst Defendants, Jamieson, Rosen, Psy Group and Gagnier 

providing edited or altered transcripts of surreptitiously recorded meetings 

between operatives of Black Cube and their targets to various journalists, 
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including at Bloomberg News and the Associated Press, in an attempt to 

cause the publication of false and defamatory articles concerning West 

Face and its principals, including Boland; and 

(g) By Psy Group, Rosen and Jamieson obtaining and utilizing information 

gathered or manufactured by Black Cube and others retained or engaged 

by or on behalf of them to publish and disseminate as broadly as possible 

a series of vicious, false and defamatory statements about West Face and 

Boland, including over the Internet, using fictional or misleading 

usernames (including "Judge Frank Newbould") and by employing various 

other techniques to conceal who was actually responsible for the 

dissemination of these statements. 

48. All of the foregoing activities were carried out in bad faith, and with the 

intent of retaliating against and punishing, embarrassing, discrediting and harming West 

Face and Boland, and not for any valid or proper purpose. The predominant purpose of 

the Catalyst Defendants and their co-conspirators was to injure West Face and Boland, 

and they succeeded in achieving their objective. The conspirators also utilized unlawful 

means in carrying out their agreed-upon campaign of vilification, defamation and 

harassment, as described below, in circumstances where they were well aware that 

West Face and Boland would suffer harm as a direct result of their improper conduct. 

Harm did, in fact, result both to West Face and to Boland as described below. 
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B. The Parties to the Counterclaim 

49. The parties to the Counterclaim include the Plaintiffs by Counterclaim, 

West Face and Boland, as well as the Catalyst Defendants: Catalyst, Callidus, 

Glassman, De Alba, and Riley. These parties are described above in the Statement of 

Defence of West Face and Boland. 

50. Glassman, Riley, and De Alba participated personally in the acts of 

misconduct pleaded and relied upon by West Face and Boland. Their conduct was itself 

tortious, and went well beyond the scope of any duties that may properly have been 

owed by them to Catalyst or Callidus. Indeed, these individuals acted throughout in a 

spiteful, vindictive, and abusive fashion that no responsible public company, or any 

company charged with the important responsibility of managing and investing the funds 

of others, could properly have authorized, sanctioned, or tolerated. They are personally 

liable to West Face and Boland for their misconduct. 

51. Glassman, Riley, and De Alba used the names, positions and resources of 

Catalyst and Callidus in engaging in the misconduct complained of herein. In the 

circumstances, Catalyst and Callidus are also liable to West Face and Boland for this 

misconduct. 

52. In addition to the Catalyst Defendants, the Counterclaim Defendants 

include the Defendants described below. 

53. Jamieson is an individual residing in Brooklyn, New York. Jamieson is a 

communications professional with broad experience in public relations, technology and 

social media. She was engaged indirectly by the Catalyst Defendants, through Rosen, 
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and conspired with the Counterclaim Defendants to write, publish, and/or cause the 

publication and dissemination of false and defamatory statements concerning West 

Face, Boland and Justice Newbould. Her role in the conspiracy referred to herein 

included a failed attempt to induce Christie Blatchford ("Blatchford"), a prominent, 

highly respected and widely read journalist at the National Post, to publish false and 

defamatory articles about West Face, Boland and Justice Newbould, including both 

before and after Catalyst's appeal to the Court of Appeal from the Decision of Justice 

Newbould in the Moyse Action was originally scheduled to be heard on September 26 

and 27, 2017. Jamieson also retained or caused to be retained other third parties 

located around the globe, to write, publish and disseminate false and defamatory 

statements about West Face, Boland and Justice Newbould, while using false aliases 

and usernames to keep her real identity and involvement secret. 

54. As stated above, Black Cube is an investigative firm comprised of former 

members of the Israeli Defence Force and the Mossad, Israel's national intelligence 

agency. Black Cube was engaged indirectly by the Catalyst Defendants through a chain 

of parties meant to: (a) shroud Black Cube's engagement, operations, and conduct, in 

the guise of being litigation privileged; and (b) allow the Catalyst Defendants to falsely 

deny awareness of, or responsibility for, Black Cube's misconduct. Specifically, the 

Catalyst Defendants retained Brian Greenspan, a prominent criminal defence lawyer, 

and instructed him to retain Tamara Global as "security consultants". The Catalyst 

Defendants did this with the intention and understanding that Tanuri and Tamara would 

in turn retain Black Cube to carry out the Black Cube Campaign through various Black 
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Cube operatives, including Almog-Assoulin, Penn, Lieberman, and others whose 

identities are unknown to West Face and Boland. 

55. Black Cube was retained to elicit confidential and privileged information of 

West Face from its current and former employees, business contacts and their family 

members, as well as to obtain information that could be used to discredit Justice 

Newbould and his Decision in favour of West Face in the Moyse Action. The ultimate 

targets of all of the activities undertaken by Black Cube in respect of this matter were 

West Face and Boland. Black Cube has offices in Tel-Aviv, London and Paris. Black 

Cube operates through various corporate entities, including B.C. Strategy Ltd., an 

Israel-based company, with company number 514587591, and B.C. Strategy UK Ltd., 

an UK-based company. Neither Black Cube entity nor any of Black Cube's individual 

operatives were licensed private investigators in Ontario during the relevant period in 

which Black Cube perpetrated the various "sting" operations described below in 

furtherance of the conspiracy. Black Cube's operatives include the following: 

(a) Aharon Almog-Assoulin is a retired security official. Almog-Assoulin was 

engaged directly or indirectly by the Catalyst Defendants, through Tanuri, 

Tamara, or Black Cube, to elicit confidential and privileged information of 

West Face from its current and former employees, business contacts and 

their family members, as well as to obtain information that could be used 

to discredit Justice Newbould and his Decision in favour of West Face in 

the Moyse Action. In particular, Almog-Assoulin met with West Face's 

former general counsel Alex Singh and intentionally made false 

representations to him with the purpose and effect of causing Mr. Singh to 
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rely on those representations to meet with further Black Cube operatives 

and divulge to them confidential and privileged information, including 

information belonging to West Face. 

(b) Stella Sharon Penn is a retired intelligence operative. Penn was engaged 

directly or indirectly by the Catalyst Defendants, through Tanuri, Tamara, 

or Black Cube, to elicit confidential and privileged information of West 

Face from its current and former employees, business contacts and their 

family members, as well as to obtain information that could be used to 

discredit Justice Newbould and his Decision in favour of West Face in the 

Moyse Action. In particular, Penn met with West Face's former analyst 

Brandon Moyse and his wife, as well as multiple current and former West 

Face employees, and intentionally made false representations to them in 

an effort to cause them to rely on those representations and meet with 

further Black Cube operatives and divulge to them confidential and 

privileged information, including information belonging to West Face. 

(c) Dan Lieberman was engaged directly or indirectly by the Catalyst 

Defendants, through Tanuri, Tamara, or Black Cube, to elicit confidential 

and privileged information of West Face from its current and former 

employees, business contacts and their family members, as well as to 

obtain information that could be used to discredit Justice Newbould and 

his Decision in favour of West Face in the Moyse Action. In particular, 

Lieberman met with West Face's former analyst Brandon Moyse and his 

wife, as well as multiple current and former West Face employees, and 
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iritentionally made false representations to them in an effort to cause them 

to rely on those representations and meet with further Black Cube 

operatives and divulge to them confidential and privileged information, 

including information belonging to West Face. 

56. Rosen is an individual residing in Israel. His personal identification number 

in Israel is 56548456. Rosen is a former TV journalist and documentary filmmaker. Like 

Jamieson, Rosen was engaged by the Catalyst Defendants, through Psy Group, to 

write, publish and/or cause the publication and dissemination of false and defamatory 

statements about West Face, Boland and Justice Newbould. He was also directly 

involved in the failed attempt to induce Blatchford to publish false and defamatory 

articles about West Face, Boland, and Justice Newbould. Rosen was part of an inner 

circle of Psy Group operatives directly involved in orchestrating the Defamation 

Campaign or otherwise engaged on Project Maple Tree. 

57. Psy Group is an intelligence services company based in Limassol, Cyprus, 

with numerous operatives working out of Petah Tikva, in the metropolitan area of Tel 

Aviv. Psy Group is the operating name of both Invop Ltd., whose company number in 

Israel is 51-517203-9, and its parent company, IOCO Limited, whose company number 

in Cyprus is HE336810. Psy Group was retained by or on behalf of the Catalyst 

Defendants, directly or indirectly, to assist the Catalyst Defendants in orchestrating and 

implementing their systematic Defamation Campaign against West Face and Boland. 

Psy Group is currently in insolvency proceedings in Israel. The principals or operatives 

of Psy Group include but are not limited to the following: 
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(a) Royi Burstien is an individual who resides in Israel. His personal 

identification number in Israel is 24561383. He is or was the Chief 

Executive Officer of Psy Group and was part of an inner circle of Psy 

Group operatives involved in orchestrating the Defamation Campaign or 

otherwise engaged on Project Maple Tree. 

(b) Judith Helfgott is an individual residing in Israel. Her personal identification 

number in Israel is 302041793. She is married to Burstien. She is or was 

an executive of Psy Group and was also part of the inner circle at Psy 

Group operatives involved in orchestrating the Defamation Campaign or 

otherwise engaged on Project Maple Tree. She was also directly involved 

in the failed attempt to induce Blatchford to publish false and defamatory 

articles about West Face, Boland, and Justice Newbould. 

(c) Sharon Kisluk is an individual residing in Israel. Her personal identification 

number in Israel is 204478382. She was part of the inner circle of Psy 

Group operatives involved in orchestrating the Defamation Campaign or 

otherwise engaged on Project Maple Tree. She was also directly involved 

in the failed attempt to induce Blatchford to publish false and defamatory 

articles about West Face, Boland, and Justice Newbould. 

58. In addition to the foregoing defendants, certain other individuals or 

corporations were directly involved in the events described in the Counterclaim. 

59. Yossi Tanuri is an individual residing in Israel. Tanuri's personal 

identification number in Israel is 28541431. Tanuri is a former commander of an elite 
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unit of the Israeli Defence Force and the owner and proprietor of Tamara Global. Tanuri 

and Tamara Global acted as an intermediary between the Catalyst Defendants and the 

remaining Counterclaim Defendants. Tamara Global retained Black Cube and Psy 

Group to assist in and execute the Catalyst Defendants' retaliatory campaigns to harm 

West Face and Boland. At the Catalyst Defendants' direction, Tanuri and Tamara 

Global authored a comprehensive and detailed plan to destroy West Face, Boland, and 

Justice Newbould. 

60. Dan Gagnier is an individual residing in New York City. He is the founder 

of Gagnier Communications, a strategic communications and public relations agency 

based in New York City. Mr. Gagnier began his career in Toronto, and he and Gagnier 

Communications are Catalyst's primary conventional public relations representatives. 

Mr. Gagnier and Gagnier Communications have at all material times been involved in 

implementing the Catalyst Defendants' systematic campaign of defamation against 

West Face and Boland. In particular, they provided reporters, news agencies and others 

with edited, distorted or otherwise falsified recordings and/or transcripts of meetings 

between operatives of Black Cube and their targets, including current and former 

employees of West Face as well as Justice Newbould, in an unsuccessful attempt to 

cause these various news agencies to publish negative false and defamatory articles 

about West Face, Boland and Justice Newbould. Gagnier also made and continues to 

make, at the behest of the Catalyst Defendants, false and defamatory statements about 

Boland and West Face to reporters, news agencies, and others, the particulars of which 

are within the knowledge of Gagnier. 
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C. Background to the WIND Defamation: Catalyst's Failure to Acquire WIND 

61. To understand why statements and allegations made and published by or 

on behalf of the Counterclaim Defendants about West Face and Boland relating to 

WIND are false and defamatory to West Face and Boland, as well as why and how the 

Counterclaim Defendants acted with malice in making, disseminating or causing to be 

made or disseminated the statements and allegations in question, it is necessary to 

understand why and how Catalyst actually failed to acquire WIND. This sequence of 

events is one of the principal reasons why the Catalyst Defendants initiated, 

orchestrated and implemented their unlawful conspiracy, as described herein, and acted 

with malice in doing so. 

62. The question of why Catalyst failed to acquire WIND was decided by 

Justice Newbould in his Reasons for Judgment dated August 18, 2016 in the Moyse 

Action. All appeals from that decision have now been dismissed. 

63. In January 2014, Moyse contacted West Face to seek employment. 

Moyse had applied for a job at West Face two years earlier, but decided at that time to 

work at Catalyst. After a series of interviews, in May 2014 West Face extended a job 

offer to Moyse, who was at that time working at Catalyst as a junior analyst. Moyse 

accepted West Face's offer of employment, and tendered his resignation to Catalyst. 

64. In June 2014, Catalyst commenced the Moyse Action against Moyse and 

West Face, alleging that Moyse had breached the confidentiality and non-competition 

provisions in his employment contract with Catalyst. In its initial Statement of Claim, 
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Catalyst did not specify what confidential information Moyse had allegedly 

communicated to West Face. 

65. In September 2014, a consortium of investors that included West Face 

acquired WIND after Catalyst failed to do so. Shortly thereafter, in October 2014, 

Catalyst amended its Claim in the Moyse Action to assert that West Face had acquired 

WIND by misusing confidential information belonging to Catalyst that West Face had 

allegedly solicited and obtained from Moyse. Those allegations were demonstrably 

false. 

66. The trial of the Moyse Action was heard by Justice Newbould over seven 

extended days of hearings in June 2016. Multiple witnesses testified that Moyse did not 

convey to West Face at any time confidential information of Catalyst concerning WIND. 

Catalyst failed utterly in its efforts to adduce evidence to the contrary. On August 18, 

2016, Justice Newbould released his Reasons for Judgment dismissing Catalyst's 

claims against West Face and Moyse in their entirety. West Face relies on the doctrines 

of res judicata and abuse of process with respect to the following facts found by Justice 

Newbould. 

67. Due to regulatory restrictions on foreign ownership of Canadian 

telecommunications companies that existed at the time, Globalive Capital, a Canadian 

entity, held two-thirds of the voting shares of WIND but only one-third of the total equity. 

VimpelCom, a Dutch-headquartered but Russian-controlled company, held one-third of 

the voting shares and two-thirds of the total equity. 
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68. Over time, VimpelCom had become frustrated by the regulatory hurdles it 

faced in Canada. This frustration drove its decision to divest its ownership of WIND. 

VimpelCom's desire to sell its interest in WIND was well-publicized in 2014. VimpelCom 

made widely known that it was seeking to sell its interests in WIND based on an 

enterprise value of only $300 million, which was substantially less than the amount 

VimpelCom had invested in WIND. 

69. West Face and Catalyst both carried on discussions and negotiations with 

VimpelCom and its advisors in the first half of 2014. During this period, VimpelCom 

made clear to interested bidders that speed and certainty of closing were its highest 

priorities. Bidders were not competing on price, which was non-negotiable and had 

been fixed and made widely known by VimpelCom. 

70. Ultimately, VimpelCom entered into an exclusivity agreement with Catalyst 

on July 23, 2014. As a result, VimpelCom was forbidden from negotiating with West 

Face or any other bidder during the term of the exclusivity agreement. While the term of 

VimpelCom's exclusivity agreement with Catalyst was extended several times, 

ultimately it expired on August 18, 2014. 

71. During this period of exclusivity, Catalyst came close to concluding an 

agreement with VimpelCom to acquire WIND, but failed to do so because of its own 

flawed assessment of WIND'S business as well as its intransigent bargaining position. 

72. Specifically, Catalyst believed that WIND would not be a viable business 

without an express guarantee, in the form of a significant "regulatory concession", from 

the Government of Canada that would have permitted Catalyst to sell or transfer WIND 
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or its wireless spectrum to one of Canada's incumbent wireless carriers (Rogers, Bell 

and Telus) after five years. For this reason, and as noted by Justice Newbould in his 

Reasons for Judgment, "Catalyst had no intention of closing a deal with VimpelCom if it 

could not obtain the concessions it was looking for from the Government". 

73. Unfortunately for Catalyst, the Government of Canada's well established 

regulatory policy was to encourage the growth and development of a fourth national 

wireless carrier. Indeed, that had been the Government's explicitly stated policy for 

years, dating back to at least 2008. As a result, WIND was expressly forbidden by the 

Government from selling its wireless spectrum to an incumbent. Despite Catalyst's 

repeated efforts throughout the Spring and Summer of 2014, the Government of 

Canada steadfastly refused to grant regulatory concessions to Catalyst that would have 

guaranteed Catalyst the ability to sell or transfer WIND or its spectrum to an incumbent 

after five years. Indeed, the Government was unequivocal that no such concession 

would be granted to Catalyst. 

74. Catalyst hoped that if it was able to complete and execute an agreement 

to acquire WIND from VimpelCom and Globalive Capital, the Government of Canada 

would yield to Catalyst's demands rather than risk the negative publicity that might have 

arisen if Catalyst's efforts to acquire WIND were terminated. 

75. VimpelCom, however, was unwilling to permit Catalyst to even speak with 

the Government concerning potential regulatory concessions in the interim period 

between entering into an agreement for the sale of WIND and the closing of the sale 

transaction. VimpelCom was concerned that any such discussions could delay or 
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jeopardize the grant by the Government of regulatory approval for the transaction, which 

was required before any transfer of voting control of WIND could be completed. In its 

negotiations with Catalyst (and West Face) throughout 2014, VimpelCom had 

emphasized its desire for a "clean exit" from WIND with minimal regulatory risk. 

76. VimpelCom therefore negotiated for and obtained an agreed-upon clause 

in its proposed agreement with Catalyst that expressly precluded Catalyst from 

discussing the regulatory concession referred to above with the Government of Canada 

in the interim period between signing and closing. This meant that for Catalyst to carry 

out its intended strategy of seeking regulatory concessions about the sale of WIND or 

its spectrum to an incumbent once it signed its proposed agreement with VimpelCom, 

Catalyst would have had to breach the very agreement it had just signed. This was a 

fatal flaw that lay at the heart of Catalyst's seriously flawed acquisition strategy, and had 

nothing to do with West Face. 

77. In early August 2014, the chief negotiators for Catalyst and VimpelCom 

agreed on a draft form of Share Purchase Agreement. However, VimpelCom's Board of 

Directors had to approve the transaction before it could proceed. VimpelCom's Board 

was dissatisfied that the proposed form of Share Purchase Agreement offered 

VimpelCom inadequate protection in respect of amounts VimpelCom anticipated having 

to spend to fund the operations of WIND in the interim period between signing and 

closing. Closing could not occur until the necessary regulatory approvals had been 

obtained. 
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78. To address this concern, in mid-August 2014, VimpelCom asked Catalyst 

to agree to pay a break fee of between $5 and $20 million in the event that the 

Government of Canada did not approve the sale of WIND to Catalyst within two months. 

The amount of the break fee was intended to represent funding that VimpelCom would 

have to provide to WIND during the interim period between signing and closing. 

79. Catalyst refused to accede to, or even to discuss, VimpelCom's request 

for a break fee. Believing incorrectly that VimpelCom had no other viable options, on or 

about August 15, 2014, Catalyst terminated its discussions and negotiations with 

VimpelCom, let its period of exclusivity expire, and encouraged VimpelCom to consider 

its alternatives. 

80. Catalyst's belief was misplaced. VimpelCom did, in fact, have other 

options. On August 6, 2014, a consortium that included West Face had submitted an 

unsolicited offer for WIND to VimpelCom that did not require regulatory concessions, 

and was structured in such a way as to avoid entirely the need for regulatory approval 

before VimpelCom's interest in WIND could be conveyed. Unlike Catalyst, the 

consortium was willing to acquire initially only VimpelCom's interest in WIND, leaving 

Globalive's voting control in place. The acquisition of VimpelCom's interest in WIND did 

not constitute a change of control of WIND. Absent a change of control, no regulatory 

approval was necessary to complete the sale of VimpelCom's interest. 

81. While VimpelCom conducted no negotiations with West Face or other 

members of its consortium during Catalyst's period of exclusivity, once Catalyst's right 

to exclusivity expired, VimpelCom was permitted to and did in fact engage in 
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negotiations with members of the consortium. Those negotiations concluded 

successfully with the consortium's acquisition of VimpelCom's interest in WIND on 

September 16, 2014. 

82. As found by Justice Newbould, the consortium's unsolicited offer of 

August 6, 2014 did not cause Catalyst's failure to acquire WIND. Rather, Catalyst failed 

to complete its proposed Agreement with VimpelCom for two reasons. First, because of 

its intransigence in refusing to agree to, or even to discuss, VimpelCom's request for a 

modest break fee of only $5 to $20 million. Second, Catalyst could never have 

successfully completed its proposed acquisition of WIND because it was unable to 

obtain regulatory concessions from the Government of Canada permitting it to sell 

WIND or its spectrum to an incumbent after five years, which Catalyst believed to be a 

necessary pre-condition to the completion of the proposed acquisition. 

83. As described below, the WIND Defamation was rooted in: (i) the refusal of 

the Catalyst Defendants to accept these facts as described above and found by Justice 

Newbould; and (ii) the insistence of the Catalyst Defendants in relying upon their 

entirely false claim that West Face had instead "scooped" or stolen WIND by misusing 

confidential information of Catalyst concerning WIND that was allegedly conveyed to 

West Face by Moyse. 

D. Background to the Callidus Defamation: Callidus Was Overvalued 

84. To understand why the various statements and allegations of the 

Counterclaim Defendants relating to Callidus are false and defamatory to West Face 

and Boland, as well as why and how the Counterclaim Defendants acted with malice in 
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making, disseminating, or causing to be made or disseminated the statements and 

allegations in question, it is necessary to understand what the Catalyst Defendants 

allege West Face has done. This sequence of events is another principal reason why 

the Catalyst Defendants initiated, orchestrated and implemented their unlawful 

conspiracy, as described herein, and acted with malice in doing so. 

85. Callidus holds itself out as an alternative business lender. Callidus makes 

business loans with limited or no financial covenants, purports to secure its loans 

against the most liquid assets of its borrowers, and claims to charge extraordinary 

interest rates in the range of 18 to 20%. Callidus can properly be described as a "lender 

of last resort", as its borrowers would not pay the high interest rates and fees charged 

by Callidus if more traditional (and less expensive) forms of debt financing were 

available to them. As a result, Callidus's borrowers are often in, or on the verge of, 

some form of financial distress or difficulty. 

86. Callidus was wholly-owned by funds managed by Catalyst until April 2014, 

when Callidus conducted an initial public offering ("IPO") of a portion of its shares. The 

IPO resulted in the ownership interest held by Catalyst's funds being reduced from 

100% to approximately 66%. 

87. Callidus offered a portion of its shares to the public in its IPO at $14 per 

share. However, almost immediately after its IPO, Callidus's share price began to rise. 

By mid-August 2014, its shares were trading at over $20 per share—a significant 

premium to their IPO price and an even greater premium to their book value based on 

the assets and liabilities reported in Callidus's public disclosure. 
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88. West Face monitored Callidus's share price in the period since its IPO. By 

October 2014, West Face believed that the significant premium of Callidus's share price 

over its book value was unwarranted. It appeared to West Face that the gap between 

Callidus's book value and the trading price of its shares indicated that the market 

perceived significant intangible value in Callidus's continuing ability to generate an ever-

expanding portfolio of high yield loans that would not default or otherwise suffer from an 

impairment of their value. West Face believed that this was unsustainable for a number 

of reasons.3 

89. Accordingly, in late October 2014, West Face made a reasoned and 

entirely appropriate investment decision to begin short-selling Callidus's shares. Around 

the same time, West Face began conducting more detailed research into the underlying 

business carried on by Callidus. West Face began summarizing this research and 

analysis in a proprietary, internal working document. 

90. West Face's research into Callidus was conducted on its own account, 

and for its own internal purposes. In conducting its research, West Face used public 

sources, such as law firm websites; accounting firm websites (particularly of firms acting 

as the Monitor or Trustee of insolvent Callidus borrowers); the website of the Office of 

the Superintendent of Bankruptcy in Canada; case dockets of ongoing bankruptcy 

proceedings; and public registries of security interest registrations maintained by 

various government agencies in Canada and the United States, and investment 

research prepared by investment banks. 

3 West Face's reasons for believing that Callidus's share price was overvalued are set out in detail 
in West Face's Statement of Defence in the Veritas Action. 
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91. West Face's research revealed significant issues with a number of the 

loans Callidus had made to troubled borrowers, and validated West Face's thesis that 

Callidus's share price was overvalued. Among other things, West Face determined by 

December 2014 that: 

(a) Callidus's loan portfolio was highly concentrated, in that it contained a 

relatively small number of outstanding loans; 

(b) A number of borrowers of these outstanding loans were in restructuring, 

bankruptcy or other court proceedings, with little obvious means of 

repaying sums owed to Callidus, and where collateral valuations would be 

tested; 

(c) Callidus's portfolio of outstanding loans also included a number of specific 

problem loans that had undisclosed indicators of material impairment; 

(d) The valuations Callidus had attached to collateral supporting these loans 

were overstated; 

(e) There was unexplained dramatic growth in the gross book value Callidus 

had reported in respect of several problem loans, suggesting that 

additional credit had been extended to borrowers to keep loans from 

defaulting; 

(f) Callidus had made loans to borrowers without conducting sufficient due 

diligence as to the strength of the loan collateral when loans were made; 
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(g) Contrary to Callidus's assertions that it only made loans against its 

borrowers' most liquid assets, Callidus had made loans that were secured 

against illiquid collateral, such as undeveloped resource property; and 

(h) Callidus appeared to be unable to expand its loan portfolio to the degree 

necessary to justify the premium investors had attached to its publicly 

traded shares without incurring additional loan losses, or charging lower 

rates of interest. 

92. West Face identified these significant concerns despite the fact that, as of 

November 2014, Callidus had represented publicly that every single one of its loans 

was current in all interest and principal obligations, that its loans were more than 100% 

collateralized, and that Callidus had suffered no realized loan losses in spite of lending 

exclusively to financially troubled borrowers that could not access traditional sources of 

lending. 

93. In sum, West Face had good reason to continue accumulating a "short" 

position in Callidus throughout the Fall of 2014. West Face ceased accumulating this 

"short" position in Callidus on December 24, 2014. By that time, Callidus's share price 

had dropped to approximately $18 per share (which was still well above the book value 

per share). 

94. West Face closed out its "short" position in Callidus in the Spring of 2015, 

when Callidus's shares were trading at approximately $13 to $17 per share. As set out 

in West Face's Statement of Defence, West Face has not "shorted" Callidus's shares in 

the period since, for approximately four years, and had no involvement in any alleged 
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"short attack" of August 9, 2017, which is complained of in the Claim of Catalyst and 

Callidus. 

95. In June 2015, Catalyst commenced the Veritas Action against West Face. 

In the Veritas Action, Catalyst and Callidus accused West Face and Veritas Investment 

Research Corporation ("Veritas") of engaging in a conspiracy to defame Catalyst and 

Callidus so that West Face could profit from a short-selling strategy in Callidus's shares. 

As described above, West Face did, in fact, short-sell Callidus's shares in the Fall of 

2014. However, West Face did so because it determined that Callidus's shares were 

overvalued at the time. Moreover, West Face did not engage in a conspiracy with 

Veritas to publish false or defamatory statements about Callidus. 

96. Events since the Fall of 2014 have only served to validate the concerns 

that West Face identified with Callidus when it took its "short" position at that time. For 

example, Callidus's loans to Xchange Technology, the Arthon Group, Leader Energy, 

North American Tungsten, Esco Marine, Deepak International, Harvey Industries (now 

Wabash Industries), Bluberi Gaming Technologies, Groupe Arsenault, Aiken Basin 

Drilling, Gray Aqua, C&C Wood Products, Otto Industries, Fortress Resources, Binder 

Machinery, Midwest Asphalt Corporation and Horizontal Well Drillers (to name a few), 

totalling over $950 million in principal, interest and fees owing, have all developed 

material indicators of significant impairment or have been subject to insolvency 

proceedings. 

97. Xchange Technology is one of the more significant problematic Callidus 

loans identified by West Face in 2014. Callidus advanced a one year loan of $22 million 
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to Xchange Technology in October 2012. In February and May 2013, before maturity of 

the loan, Xchange Technology ran two separate capital raising processes in an attempt 

to refinance the Callidus loan. Both processes failed. In October 2013, Callidus 

commenced a successful receivership application appointing Duff & Phelps as receiver 

and approving a "stalking horse" sales process for the sale of substantially all of 

Xchange Technology's business and assets. Callidus served as the stalking horse and 

"credit bid" on Xchange Technology in November 2013. At the time, Callidus was owed 

approximately $38 million. 

98. The credit bid did not close until November 2015 and by December 31, 

2015, Callidus's financial statements listed the acquired business as an asset held for 

sale with a value of $66.8 million. In a decision issued on May 31, 2016, in proceedings 

between Callidus and the defendant Jeffrey McFarlane, the former President and CEO 

of Xchange Technology, Justice Newbould held that the basis for the $66.8 million 

figure in Callidus's financial statements was "not at all clear". 

99. Ultimately, in or around the first quarter of 2016, funds managed by 

Catalyst purchased Xchange Technology from Callidus for $101.3 million, which 

Callidus indicated was the "total outstanding principal plus accrued and unpaid interest". 

Callidus primarily used the proceeds it received from funds managed by Catalyst to 

repay a portion of the balance outstanding to Catalyst from Callidus under a 

subordinated bridge facility. No funds were recovered from an independent third party. 

Catalyst now carries Xchange Technology's assets at only 20% of cost. 

138



- 5 1  -

100. As a result of these arid other issues, since 2015, Callidus has incurred 

significant loan loss provisions, negatively affecting its financial condition. Similarly, 

Callidus's financial difficulties have inhibited its ability to initiate new loans, leading to a 

material overall reduction of its loan book. This reduction in the size of Callidus's loan 

book has reduced the company's book value and put downward pressure on its share 

price valuation. Finally, by shifting Callidus's balance sheet away from debt positions to 

equity positions in former borrowers, the risk profile of the company has deteriorated, 

further undermining its financial condition. In May 2017, Callidus announced that the 

OSC also had required Callidus to make a material change in the manner in which it 

presented its financial statements. In March 2019, Callidus published its 2018 Annual 

Financial Statements, which disclosed negative that shareholder equity at the end of 

2018. This meant that under accounting rules, the company's liabilities exceeded the 

value of its assets. 

101. In response to continuing weakness in Callidus's share price, and in an 

effort to harm short-sellers (which Catalyst and Callidus believed incorrectly included 

West Face), Callidus has engaged in a prolonged and aggressive campaign to prop up 

its share price: 

(a) First, in March 2016, when Callidus's shares were trading at less than $10 

per share, Callidus announced a substantial issuer bid ("SIB") for up to 

$50 million at $14 per share. The purpose and effect of the SIB was to 

inflate artificially Callidus's share price, because investors knew that they 

could buy Callidus shares and tender to the SIB for $14. The SIB was 
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extended several times and the price of that Bid was eventually increased 

by Callidus to $16.50; 

(b) Second, in late September 2016, when Callidus's shares were trading at 

less than $17 per share, it announced a proposed initiative to take 

Callidus private. Callidus later indicated a target completion date of June 

2017. No such transaction was concluded at that time, however, because 

after having conducted diligence into the company, no arm's length third 

party has been willing to pay what Callidus had indicated was the target 

price of $18 to $22 per share for Callidus's shares; 

(c) Third, at approximately the same time as it announced its proposed 

privatization transaction in October 2016, Callidus increased its monthly 

dividend; and 

(d) Fourth, in January 2017, Callidus commenced a normal course issuer bid 

("NCIB") for up to 5% of its total issued and outstanding shares. The 

purpose and effect of the NCIB was to support the Callidus share price. 

102. None of these measures had any appreciable long-term, lasting effect on 

Callidus's share price, because none of them improved Callidus's underlying business 

or financial performance. 

103. As of the date of this amended pleading, Callidus's shares are trading at a 

price of less than $1 per share. Moreover, in its most recently released annual financial 

statements (for year-end 2018), Callidus disclosed a net loss of $183.6 million for 2018 
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and negative shareholder's equity of $5.4 million. Most of the erosion in shareholders' 

equity was caused by Callidus acquiring its borrowers and writing down the value of 

loans and of its acquired businesses. In its second quarter 2019 results, it disclosed a 

net loss of $104.4 million year-to-date, and a net loss of $79.7 million for the second 

quarter of 2019. As pleaded above in the Statement of Defence, Catalyst has since 

announced an arrangement agreement by which Braslyn Ltd. would acquire all 

outstanding minority shares of Callidus at a price of $0.75 per share. 

E. The Conspiracy 

104. The events relating to WIND and Callidus described above were 

intolerable to the Catalyst Defendants and led directly to the formation and 

implementation of the conspiracy referred to herein. The Catalyst Defendants risked a 

loss of investor confidence and an inability to raise investor funds in the future if it 

became known that: 

(i) Callidus was failing, such that funds administered by Catalyst would 
not be able to exit their significant investments in Callidus without 
suffering significant losses; 

(ii) Catalyst had failed to acquire WIND because of its own failed 
strategies, intransigence, and mismanagement of negotiations with 
the seller of WIND rather than because of conduct engaged in by 
West Face; and 

(iii) there was no proper basis for the enormous valuations Catalyst had 
placed on its contingent claims relating to WIND in its 
representations to its investors. 

105. The Catalyst Defendants therefore decided in August 2017 to engage in a 

two-pronged campaign to discredit West Face and Boland. These two prongs were the 

Black Cube Campaign and the Defamation Campaign, as particularized below. The 
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Catalyst Defendants enlisted the assistance of the other Counterclaim Defendants in 

implementing both of these Campaigns, and all of the acts in furtherance of the 

conspiracy as described herein were done at the behest of, and for the benefit of the 

Catalyst Defendants. The Catalyst Defendants were at all times aware of and approved 

of the actions done in furtherance of the conspiracy as described herein. All of the 

Counterclaim Defendants were active participants in the conspiracy described herein. 

F. The Black Cube Campaign 

106. In the period from August 2017 through at least December 2017, the 

Counterclaim Defendants conspired with each other, and with other co-conspirators 

who are known to the Counterclaim Defendants but presently unknown to West Face, to 

unlawfully harass, intimidate and deceive persons who are or were employed by or 

connected to West Face or played important roles in the litigation described above 

between West Face and Catalyst. The purpose and effect of the Black Cube Campaign 

was to harm West Face and Boland. The Black Cube Campaign was carried out by the 

Counterclaim Defendants using a series of deceitful, fraudulent and otherwise unlawful 

means. 

107. Remarkably, one of the targets of the Black Cube Campaign was Justice 

Newbould, who, as stated above, rendered the trial judgment in favour of West Face in 

the Moyse Action in August 2016. One of the central goals of the "sting" perpetrated 

against Justice Newbould was to entrap him into making anti-Semitic comments, thus 

insinuating that Justice Newbould decided the Moyse Action in the way that he did 

because he was biased against Glassman, who is Jewish. The Counterclaim 

Defendants intended to use the results of the sting against Justice Newbould to attack 
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and discredit him and his Decision in favour of West Face in the Moyse Action, both in 

Catalyst's appeal to the Court of Appeal for Ontario from the Decision of Justice 

Newbould dismissing Catalyst's claims against West Face in the Moyse Action and in 

the VimpelCom Action. The ultimate targets of this orchestrated attack on Justice 

Newbould were West Face and Boland. While Black Cube's effort to elicit anti-Semitic 

remarks from Justice Newbould failed, the purpose and effect of this and other elements 

of the Black Cube Campaign was to delay the hearing of Catalyst's appeal in the Court 

of Appeal in the Moyse Action, to delay the outcome of the Defendants' motions to 

strike in the VimpelCom Action, to cast a cloud of doubt and uncertainty over West 

Face's victory in the Moyse Action, and to shroud West Face and Boland in contention 

and controversy. 

108. West Face only uncovered the Black Cube Campaign as a result of 

widespread media coverage in the United States and globally concerning Black Cube 

because of its involvement in two United States matters where Black Cube is alleged to 

have engaged with individuals under false pretenses. 

109. West Face only learned of the conduct of Black Cube complained of in this 

proceeding in November 2017 when this media coverage resulted in West Face 

employees, who had been targeted by operatives of Black Cube, recognizing Penn as 

one of the individuals who had solicited and met with them under what turned out to be 

false pretences. Widespread media coverage pertaining to the prominent role played by 

Black Cube in the United States matters led directly to the discovery by West Face and 

Boland of the Black Cube Campaign against them. 
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110. Black Cube's conduct was undertaken for and on behalf of the Catalyst 

Defendants as part of the conspiracy described above, and was unethical, improper and 

unlawful in a number of respects. First, private security and investigative services are 

legally regulated in Ontario by the Ministry of Community Safety and Correctional 

Services. In particular, private investigators are subject to the Private Security arid 

Investigative Services Act, 2005, S.O. 2005, c. 34 (' PSISA") and the regulations made 

under it. The PSISA prohibits carrying on business as a private investigator in Ontario 

without being licensed under that statute. Neither Black Cube nor any of its individual 

operatives were licensed private investigators in Ontario during the period in question. 

111. Second, Black Cube operatives did, in fact, contact and meet in Toronto -

under false pretenses - with a number of West Face's current and former employees, 

their family members, and others, as well as with Justice Newbould, using lies and 

systematic deception. Black Cube operatives secretly recorded these meetings, created 

transcripts of what occurred, and conveyed these transcripts, recordings and related 

documents and information to the Catalyst Defendants, either directly or indirectly 

through intermediaries (the "Black Cube Evidence"). Heavily edited and distorted 

versions of those transcripts and recordings were then used by the Counterclaim 

Defendants to implement their ongoing campaign of harassment and defamation 

against West Face and Boland, including in false and misleading statements made to 

members of the media referred to above, as well as to investors of Catalyst and Callidus 

and to current and potential investors of West Face. 

112. Third, Black Cube's conduct included: (i) making deceitful and false offers 

of employment to several current and former employees of West Face; (ii) making 

144



- 5 7 -

deceitful and false expressions of interest in making investments with a former 

employee of West Face; (iii) making deceitful and false statements to Justice Newbould 

concerning his potential involvement in a non-existent arbitration proceeding; (iv) 

inviting their targets to meetings, lunches or dinners under false pretenses, and 

encouraging their targets to drink alcohol liberally; (v) flying certain targets to London, 

England for further meetings where they were taken to further fraudulent interviews 

when jet lagged and tired; and (vi) ultimately attempting to entice their targets into 

disclosing privileged and/or confidential information of West Face or making prejudicial 

statements that could be used against the targets, West Face or Boland. In the case of 

current and former employees of West Face, operatives of Black Cube enticed their 

targets to disclose confidential (and in at least one case privileged) information of West 

Face in breach of their contractual and/or professional obligations to West Face. 

113. The conduct of the Counterclaim Defendants in orchestrating and carrying 

out the Black Cube Campaign has harmed West Face and Boland in a number of 

respects. First, it has sown the seeds of distrust and suspicion among West Face and 

its current and former employees by subjecting them to deceitful and invasive intrusions 

into their privacy, and the risk of false and harmful media attention and coverage. 

114. Second, it has harmed West Face's ability to attract and retain talented 

employees, knowing that they too may be subjected to deceitful and invasive retaliatory 

measures like those engaged in by Black Cube for or on behalf of the Catalyst 

Defendants. 
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ns. Third, it has resulted in the unlawful disclosure of West Face's 

confidential, and in at least one case privileged, information to operatives of Black Cube 

and ultimately to the Counterclaim Defendants, including to all of the Catalyst 

Defendants. The disclosure of West Face's confidential and/or privileged information, in 

violation of confidentiality obligations in employment agreements and professional 

obligations, to both a competitor in business and an opponent in multiple lawsuits is 

inherently harmful. 

116. Fourth, the conduct of the Counterclaim Defendants in engaging or taking 

advantage of and utilizing the Black Cube Evidence to plant false and misleading media 

coverage concerning West Face and Boland was calculated to shroud West Face and 

Boland in controversy and scandal, and to tarnish and undermine their reputations and 

their business by deterring investors and other market participants from doing business 

with West Face and Boland. 

117. Fifth, the conduct of the Counterclaim Defendants in causing, 

orchestrating, taking advantage of or utilizing Black Cube Evidence concerning its highly 

improper "sting" against Justice Newbould is particularly egregious, and was intended to 

prejudice to the greatest extent possible the positions of West Face both publicly, with 

investors and potential investors, and in defending and responding to Catalyst's appeal 

in the Court of Appeal for Ontario from the trial decision of Justice Newbould in the 

Moyse Action and in pursuing its own motion to stay or dismiss Catalyst's claim in the 

VimpelCom Action. 
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118. On the instructions of the Catalyst Defendants, operatives of Black Cube 

met with Justice Newbould twice under false pretences on September 18, 2017, in his 

office and at dinner. They lied to and deceived Justice Newbould and attempted 

repeatedly to entrap him into making anti-Semitic comments that could then be used by 

Catalyst: (i) to attack Justice Newbould's honesty, integrity, conduct and character, 

including through highly negative and pre-arranged media coverage on the eve of the 

hearing of the appeal in the Moyse Action; and (ii) as "fresh evidence" in the Court of 

Appeal for Ontario, to allege that Justice Newbould acted improperly, with actual bias, in 

deciding the Moyse Action against Catalyst because Glassman is Jewish. 

119. Even though operatives of Black Cube failed in their efforts to entrap 

Justice Newbould into making anti-Semitic comments, they and the Counterclaim 

Defendants (including specifically Glassman, Riley, Jamieson, Rosen and Psy Group), 

along with Burstien, Helfgott, Kisluk, and Gagnier persisted in their efforts to plant highly 

negative media coverage concerning Justice Newbould. Their objective in doing so was 

to call into question the validity of the judgement West Face had obtained at trial in the 

Moyse Action, and to further shroud West Face and Boland in controversy and scandal. 

Efforts to plant stories concerning the sting on Justice Newbould were made by or on 

behalf of the Catalyst Defendants both in the period immediately preceding the hearing 

of the appeal in the Moyse Action, which was originally scheduled to be argued on 

September 26 and 27, 2017, and in the period after the Catalyst Defendants engineered 

an adjournment of the appeal during an attendance before Justice Rouleau of the Court 

of Appeal on the afternoon of September 25, 2017. 
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120. In particular, on Sunday, September 17, 2017 (the day before Black 

Cube's failed sting operation against Justice Newbould), at the direction of the Catalyst 

Defendants and Rosen, Jamieson contacted Blatchford, a prominent business journalist 

at the National Post, as set out above, promising an exclusive story concerning Justice 

Newbould. At the direction of the Catalyst Defendants, Jamieson provided Blatchford 

with an inaccurate and incomplete summary of the Moyse Action; falsely claimed that in 

deciding that action, Justice Newbould had ignored the destruction of relevant evidence; 

and alleged that West Face was involved in a "wolfpack" of companies that was 

unlawfully conspiring to harm various public market participants. Jamieson also offered 

to connect Blatchford to a spokesperson from Catalyst. 

121. Three days after operatives of Black Cube met with Justice Newbould, at 

Rosen's direction, Jamieson met with Blatchford using lies and deception, on Thursday, 

September 21, 2017 at a cafe in midtown Toronto. At that meeting, Jamieson gave 

Blatchford a USB flash drive that had been provided to her by Riley. The USB flash 

drive contained photos, edited audio recordings and edited transcripts of two meetings 

between Justice Newbould and a Black Cube operative at Justice Newbould's office 

and at dinner. 

122. All of Jamieson's actions described above were orchestrated and directed 

by the Catalyst Defendants and Rosen, directly or indirectly, as part of the conspiracy. 

Their purpose in doing so was to induce Blatchford to write and publish a false and 

defamatory article concerning West Face, Boland and Justice Newbould immediately 

before the appeal of the Moyse Action was heard on September 26 and 27, 2017. 

148



- 6 1  -

123. The co-conspirators failed in their efforts to do so, and no article was, in 

fact, published by Blatchford in respect of this matter in the period before Catalyst's 

appeal was first scheduled to be argued. 

124. On the afternoon of September 25, 2017, Greenspan, who had not 

previously publicly acted for Catalyst in any of the litigation involving West Face, 

requested an adjournment of the appeal in the Moyse Action. He appeared before 

Justice Rouleau in open court and advised that the existing counsel for Catalyst from 

the Lax O'Sullivan law firm had withdrawn from the appeal because of an irreconcilable 

conflict that had only very recently arisen with Catalyst, and that he had been retained 

to pursue a potential motion for leave to adduce fresh evidence in the appeal. 

Greenspan declined to reveal what the proposed fresh evidence was, or how or when 

Catalyst had obtained it. The hearing of the appeal was adjourned by Justice Rouleau 

to February 20 and 21, 2018 over the objections of West Face. 

125. Following the adjournment of the appeal, the Counterclaim Defendants' 

efforts to manufacture stories defaming West Face and Boland continued. This 

included not only defamation in respect of Justice Newbould and the Moyse trial, but 

also defamation relating to this action that Catalyst and Callidus would ultimately launch 

on November 7, 2017. On October 17, 2017, Rosen met Glassman in New York City to 

update him on Jamieson's efforts to plant "wolfpack" related stories in the media. On 

October 20, Rosen met Blatchford at the Broadview Hotel in Toronto and falsely alleged 

that Aboriginal groups, not Catalyst, were behind the attack on Justice Newbould. He 

then arranged for Blatchford to meet "Jessie from the operational team", who was in fact 

Helfgott. Helfgott met Blatchford on October 31, 2017 at the Mercatto in the Eaton's 
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Centre in a further attempt on behalf of the Catalyst Defendants and Psy Group to 

encourage Blatchford to write an article defamatory of Justice Newbould, West Face 

and Boland. Both Rosen and Helfgott met with Blatchford in an attempt to persuade her, 

using lies and deception, to publish false and defamatory articles repeating the WIND 

Defamation (as described herein) about Justice Newbould, West Face, and Boland. 

126. Ultimately, Catalyst made the decision in late November 2017 not to 

proceed with its proposed motion to adduce fresh evidence in its appeal in the Moyse 

Action. Catalyst made that choice: 

(a) after the failed sting operation against Justice Newbould was disclosed by 

Blatchford in an article published in the National Post on November 24, 

2017 titled "The Judge, the Sting, Black Cube and Me"; and 

(b) almost immediately after West Face brought a motion before Justice 

Rouleau for an Order compelling Catalyst to disclose the "fresh evidence" 

that it and its counsel had in their possession when the adjournment of the 

hearing of the appeal in the Moyse Action was sought and obtained on 

September 25. 

127. In the period following November 24, 2017, the Catalyst Defendants, Psy 

Group, Jamieson, Rosen and Gagnier as well as others working with and for the 

Counterclaim Defendants as part of the conspiracy described herein, persisted in their 

efforts to plant highly negative media coverage using edited and distorted versions of 

the Black Cube Evidence that they intended to damage, and knew would be damaging 

to, West Face and Boland (including by undermining the legitimacy of Justice 
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Newbouid's dismissal of Catalyst's Claim against West Face in the Moyse Action). The 

efforts of the Counterclaim Defendants, and others on their behalf, were ongoing in this 

regard until at least as recently as April 2018. 

G. The Defamation Campaign 

128. The Counterclaim Defendants' campaign of defamation against West 

Face and Boland was systematic, multifaceted and persistent. It was at all times carried 

out with malice and in bad faith, for the reasons described above. It included as its 

principal elements the dissemination by or on behalf of the Counterclaim Defendants of 

a series of false and defamatory press releases, communications to Catalyst investors 

and other capital market participants, Internet postings, and communications to 

members of the media, including the National Post, Bloomberg News and the 

Associated Press. The campaign of defamation was carried out as part of the 

conspiracy entered into by the Counterclaim Defendants, described herein, to discredit 

and harm West Face and Boland. 

(i) False and Defamatory Press Releases and Statements Following the 
Issuance of Justice Newbould's Trial Reasons 

129. On August 18, 2016, Justice Newbould released his Reasons for 

Judgment dismissing Catalyst's claims and allegations in the Moyse Action in their 

entirety. The very next day, Catalyst issued a statement containing the following 

defamatory words, which were reprinted in the National Post and various other 

publications (the "Post-Judgment Comments"): 

Additional evidence [had] come out since the Moyse 
litigation that [supported] the new case that alleges 
conspiracy and breach of contract. 
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We are deeply disappointed by the decision and the severe 
indications of possible bias displayed by Judge Newbold 
[sic]. We believe that he did not give fair consideration to all 
of the evidence presented, ignored contradictory statements 
made by the defendants that are part of the court record and 
delivered a judgement containing clear misstatements of 
fact. 

130. All of the Catalyst Defendants and Gagnier played an active role in 

preparing, approving and disseminating these Post-Judgment Comments. The plain and 

obvious meaning of Catalyst's Post-Judgment Comments was that in acquiring WIND, 

West Face and its principals, including Boland, had engaged in an unlawful conspiracy 

and breach of contract, and that Catalyst's allegations of breach of confidence made 

against West Face and its principals in the Moyse Action were, in fact, true, even 

though they had been dismissed the day before by Justice Newbould. 

131. The Post-Judgment Comments were false. No "additional evidence" 

supporting any of Catalyst's claims and allegations in the new litigation had "come out" 

since the trial of the Moyse Action had concluded, only two months earlier. Nor was 

there any proper or good faith basis for Catalyst to assert, as it did, that the only reason 

its claims against West Face were dismissed by Justice Newbould was that Justice 

Newbould had misconducted himself and acted with actual bias in presiding at trial in 

the Moyse Action. Catalyst made these statements in bad faith and with malice for the 

reasons described above, and for the purpose and with the effect of embarrassing West 

Face, Boland and Justice Newbould. Catalyst sought to further shroud West Face and 

Boland in contention and controversy while presenting the illusion to current and 

potential investors, participants in the capital markets and others, that it could 
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substantiate the truth of the WIND Defamation, and of the entirely false allegations that 

Catalyst had made against West Face in the Moyse Action. 

132. On October 13, 2016, Catalyst issued a press release concerning West 

Face and Boland through the Business Wire news service containing the following 

defamatory statements (the "October 2016 Press Release"): 

It is exactly because of this culture at Catalyst, as compared 
to how others behave, that we have chosen to be incredibly 
tough and demanding when our rights are trampled or 
counterparties act unethically. Because ultimately, it is our 
LPs and investors that are impacted. 

Catalyst has put its faith in the judiciary and expect that our 
claims and appeals will be heard fairly and that judgment will 
expose the truth of West Face's actions, character and 
values. 

133. All of the Catalyst Defendants and Gagnier played an active role in 

preparing, approving and disseminating the October 2016 Press Release. The plain and 

ordinary meaning of the October 2016 Press Release was that: 

(a) West Face and its principals, including Boland, trampled unlawfully on 

Catalyst's rights, and acted unethically and unlawfully in respect of WIND 

and Callidus; and 

(b) West Face's actions, and the character and values of West Face and its 

principals, including Boland, are consistent with having engaged in 

questionable and unlawful actions with respect to WIND and Callidus. 
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134. Each of these meanings is demonstrably false. The October 2016 Press 

Release was published with malice, as part of a systematic, orchestrated and unlawful 

campaign of defamation against West Face and Boland for the express purpose of 

embarrassing and injuring Boland and West Face as well as its officers, employees and 

directors as well as poisoning the relationship between West Face and its current and 

potential investors. 

135. The purpose and effect of Catalyst's October 2016 Press Release was to 

disseminate its false and defamatory allegations against West Face and Boland as 

widely as possible, including among investors, other participants in the capital markets 

and other members of the business community. The Catalyst Defendants sought to 

continue to shroud West Face and Boland in contention and controversy, and 

succeeded in achieving their objective. 

136. In addition, in or about the same period from August to October 2016, 

Glassman and Gagnier repeated the defamatory words contained in the Post-Judgment 

Comments and the October 2016 Press Release in a variety of conversations and 

discussions with industry analysts, potential and current investors of both Catalyst and 

West Face, professional and business contacts of Boland, media representatives, and 

other market participants, the identities of whom are known to the Catalyst Defendants 

and not to West Face (the "Glassman Defamation"). On these same occasions, by 

repeating words contained in the Post-Judgment Comments and October 2016 Press 

Release, Glassman impugned the conduct, business integrity and ethics of Boland and 

his partners and colleagues at West Face. 
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137. Among other things, in disseminating the Glassman Defamation, 

Glassman and Gagnier represented falsely that West Face and its principals, including 

Boland, had acted improperly, dishonestly and unlawfully in acquiring WIND, including 

by misusing confidential information of Catalyst that they had obtained from Moyse. 

Glassman also told investors and others that the trial decision of Justice Newbould 

contained numerous errors and would be overturned on appeal. 

138. The Glassman Defamation was false. As described above, and as found 

by Justice Newbould following a full trial of the Moyse Action, West Face and its 

principals acted in an entirely reasonable, proper and lawful manner in participating in 

the acquisition and subsequent sale of WIND. 

(ii) False and Defamatory Allegations to Catalyst Investors 

139. On or about August 14, 2017, in a letter disseminated to all of Catalyst's 

investors, Catalyst made the following false and defamatory statements concerning 

West Face (the "First Investor Letter"): 

As a brief update on the West Face and Wind litigation, new 
facts helpful to the case have been discovered. These relate 
not only to their stand-alone behaviour but also to possible 
market manipulation involving West Face and others in 
Callidus. 

140. Public information sources disclose that Catalyst's investors include the 

endowments of Harvard University, the University of Michigan, McGill University, the 

Missouri State Employees' Retirement System, the New Jersey Division of Investments, 

the Ohio Public Employees' Retirement System, and the Rockefeller Foundation. The 

identities of additional investors who received the First Investor Letter are known to the 
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Catalyst Defendants, rather than to West Face or Boland. Moreover, given that West 

Face and Catalyst compete as managers of investment funds, each of Catalyst's 

investors who received the First Investor Letter is a potential investor in funds managed 

by West Face. 

141. All of the Catalyst Defendants played an active role in preparing, 

approving and disseminating the First Investor Letter to Catalyst's investors. The words 

contained in this First Investor Letter are defamatory in their natural and ordinary 

meaning. The words were meant and understood to mean that West Face and its 

principals, including Boland, either directly or through its employees, officers and 

directors: 

(a) engaged in improper conduct intended to manipulate the market price for 

the shares of Callidus; 

(b) engaged in conspiracies with other people or entities intended to 

manipulate the market price for the shares of Callidus; 

(c) made misrepresentations to the public concerning Callidus; and 

(d) manipulated improperly other public market participants. 

142. Each of these meanings is false and defamatory. The First Investor Letter 

was published with malice, as part of systematic and unlawful campaign of defamation 

against West Face and Boland, for the express purpose of embarrassing and injuring 

Boland and West Face, as well as its other officers, employees and directors. 

156



- 6 9 

143. Moreover, the First Investor Letter was false and misleading. As of the 

date the First Investor Letter was disseminated by Catalyst, no "new facts helpful to 

[Catalyst's] case" had been discovered. That statement was made to investors by 

Catalyst for the purpose, and with the effect, of presenting the illusion that Catalyst 

would finally be able to prove the truth of its allegations and claims against West Face 

and its principals in the Moyse Action, and to continue to shroud West Face and Boland 

in contention and controversy. As stated above, however, Catalyst's claims and 

allegations against West Face and its principals, including Boland, are now, and have 

always been, demonstrably false. 

144. West Face and its principals acted at all times in an entirely appropriate, 

lawful and responsible manner with respect to both WIND and Callidus. As described 

above, West Face determined in October 2014 that Callidus's shares were overvalued, 

and decided to short-sell its stock, based entirely on its analysis of publicly available 

information. Moreover, as explained in greater detail above, West Face's assessment of 

Callidus has been borne out by subsequent events. In the period since West Face first 

determined that Callidus was overvalued in October 2014, when the shares of Callidus 

were trading at over $20 per share, the share price of Callidus has fallen dramatically, 

and is currently trading below $1 per share. Moreover, Callidus has experienced 

significant loan losses, has been required by the OSC to restructure its financial 

reporting, and has experienced a dramatic reduction in the size of its loan book. 

145. The Catalyst Defendants published the First Investor Letter in furtherance 

of the conspiracy pleaded herein. The false and defamatory allegations of "market 

manipulation" in the First Investor Letter were specifically intended to tie into entirely 
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false allegations of the Catalyst Defendants concerning the supposed participation of 

West Face and Boland in the "wolfpack" behaviour described below, and to distract 

attention from the Wall Street Journal's August 9, 2017 Article describing 

"whistleblower" filings made against Catalyst and Callidus. 

(iii) False and Defamatory "Internet Postings" of "Wolf Pack" Behaviour 

146. On or about September 19, 2017, one week before the scheduled hearing 

of Catalyst's appeal in the Moyse Action, a series of false and defamatory Internet 

postings (the "Internet Postings") about West Face and Boland began to appear in a 

variety of locations on the Internet. These Internet Postings were posted under 

pseudonyms, but were orchestrated, directed and paid for, directly or indirectly, by the 

Catalyst Defendants, Rosen and Psy Group as part of Project Maple Tree. Indeed, as 

described above, Jamieson adverted to the "Wolf Pack" defamation in her meeting with 

Blatchford on September 17, 2017. 

147. The first such Internet Posting uncovered by West Face (the "Boland 

Post") was titled "West Face Capital CEO Gregory Boland has made a fortune 

"shorting" companies, laying off thousands, then sells stocks high". In addition to the 

false and defamatory title, the Boland Post contained the following false and defamatory 

words concerning West Face and Boland; 

West Face Capital has used an aggressive strategy to take 
control of companies. It requires months, sometimes years 
of patience, before gutting the asset and selling off what is 
left of it for profit. Gregory Boland has used this tactic to 
great effect in conjunction with several partners. 

Boland typically targets weak companies to take advantage 
of cheap stock. But where no such stock exists, West Face 
and partners are now looking to create it. This pack of 
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aggressive investors have taken to opening a shorts [sic] 
against target companies, before strong-arming boards of 
directors and restructuring companies. They then sell off 
assets for profit. 

In 2010, West Face surprised the board of Maple Leaf Foods 
after wresting away a third Ontario Teachers [sic] Pension 
Plan's 36-percent stake. What resulted was a third-year [sic] 
war between Boland and Maple Leaf CEO Michael McCain. 
Boland will often speak of the board's "independence" to 
cleanse of it of people [sic] who have long-standing business 
ties. The result is often conveniently removing multiple 
directors at once, handing West Face greater proportional 
control. 

"Corporate governance, and specifically director 
independence, became the focal point of Boland's attack, 
the lever by which he hoped to wrest power away from the 
McCains and make the company more responsive to the 
concerns of smaller investors such as—but not limited to— 
West Face," Listed Magazine wrote in spring 2011. He used 
similar strong-arming in 2008 to gut the entire board of Air 
Canada parent, ACE Aviation. 

The "independence" arguments makes sense [sic] to most 
people trying to make managerial decision-making more 
efficient. Yet, it relies on pointing to inevitably strong working 
relationships between managers and directors as 
problematic, meaning true independence erodes over time. It 
makes for a great talking point for new players to weaken 
experienced directors for their own gain. 

These tactics are not strictly illegal, but Boland has not 
exactly stayed out of the courtroom either. He has been 
accused of industrial espionage to one-up competitors, 
specifically regarding the acquisition of Wind Mobile in 2014. 
Alfred Balm sued Boland during another takeover, claiming 
the latter reneged on $10 million in stock sales after said 
stock dipped below the agreed sales price. 

At Maple Leaf Foods, West Face and Boland eventually took 
a backseat in 2014 after years of infighting. Boland doubled 
his investment, with $300 million, even though the company 
posted losses in five of the last six quarters before the sale. 
He also left Maple Leaf with a $1 billion restructuring plan 
unfinished. Boland retained a spot on the board, but 
eventually gave that up in 2016. 
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The company's stock has risen, but the quest for profitability 
is still a ways off. The company laid off 400 workers, mainly 
in Mississagua [sic], in 2015. When Boland departed a year 
later, they announced 400 more dismissals and the close of 
a factory in Thamesford, Ontario. 

In an environment where distressed companies are easy 
prey, it seems West Face Capital has figured out a way to 
squeeze companies for its [sic] last few drops of life. Their 
tactics should be a lesson for anyone who thinks 
"independent" management and board "restructuring" are 
more than buzzwords. They are pretexts used by predatory 
investors. 

148. The Boland Post was published repeatedly over the Internet by or at the 

request of the Counterclaim Defendants, directly or indirectly, including: 

(a) On a website found at http://greg-boland.blog/. This website bore the 

defamatory heading "Greg Boland and West Face Scam", and contained a 

link to the Boland Post at http://greg-boland.blog/2017/09/19/west-face-

strategy-loveem-and-leaveem. The "author" of the Boland Post on this site 

is listed as "Anonymous", which provided a link to a page at http://greg-

boland.blog/author/judgefranknewbould. While there was no additional 

content at the "author" page, the URL falsely suggests that Justice 

Newbould was somehow associated with the Boland Post. The purpose of 

associating Justice Newbould with the Boland Post was to attack his 

conduct and integrity, as well as to undermine the validity and reliability of 

his Judgment against Catalyst in the Moyse Action. As explained herein, 

this was not the only attempt of the Catalyst Defendants to attack Justice 

Newbould in an effort to harm West Face and Boland; 
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(b) On a website found at http://u.wn.com, which bears the heading "West 

Face strategy: love'em and leave'em", and contained a link to the Boland 

Post at http://article.wn.com/view/2017/09/18/West_Face_strategy 

_love_em_and_leave_em/; and 

(c) By numerous Twitter accounts that provided links to the articles referred to 

above stating "To read more about corruption in the Canadian Stock 

Exchange [sic] click here", including but not limited to @joshccros, 

@Hiru3035Hirusha, @PearsallApril, @iamblessed2006, 

@AngelicaXoXoz, and @tox_icity. These Twitter accounts were 

established and managed., directly or indirectly, for, by or on behalf of the 

Counterclaim Defendants. 

149. The plain and ordinary meaning of the Boland Post is that: 

(a) West Face and Boland are predatory investors who intentionally harm 

companies and their employees for West Face and Boland's own private 

profit; 

(b) West Face and Boland were engaged in a "scam" and other unethical and 

improper, corrupt practices; 

(c) West Face and Boland conspired with unnamed third parties to make false 

and misleading statements about public companies in order to artificially 

manipulate and suppress their stock prices in support of an improper and 

unlawful short-selling strategy; 
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(d) West Face and Boland engaged in "industrial espionage" with respect to 

West Face's participation in the acquisition of WIND in 2014; 

(e) West Face and Boland caused Maple Leaf Foods to suffer losses in five of 

six quarters, caused significant job losses, and failed to successfully 

complete a billion dollar restructuring; and 

(f) West Face and Boland drive companies into bankruptcy for their own 

private profit. 

150. Each of these meanings is false and defamatory. The Boland Post was 

published by or on behalf of the Counterclaim Defendants with malice, as part of their 

systemic and unlawful campaign of defamation against West Face and Boland and in 

furtherance of the conspiracy described herein, for the express purpose of 

embarrassing and injuring Boland and West Face as well as its officers, employees and 

directors. 

151. The purpose, intent and effect of the Boland Post was to poison the 

relationship between Boland, West Face, and their current or potential investors, 

including by continuing to shroud West Face and Boland in controversy and scandal. 

152. The Boland Post was (and is) entirely and deliberately false. West Face 

and Boland have never "gutted" an asset and then sold off "what is left of it for profit". 

Nor have they engaged in unlawful stock manipulation, either alone or in conjunction 

with others. West Face and Boland have never "strong-arm[ed]" the Board of any 

company. Nor did they "sell off the assets of any company for the private benefit of 
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West Face or Boland. At all times, West Face and Boland have shared in the profit or 

loss of companies in which they have invested in the same manner as other investors in 

comparable securities. 

153. The Boland Post states, or in the alternative alleges by innuendo, that 

West Face's investment in Maple Leaf Foods was detrimental to Maple Leaf Foods. 

That statement or innuendo is also false. West Face and Boland's involvement with 

Maple Leaf Foods was entirely positive. When West Face acquired an interest in the 

company in 2010, its stock price was trading at less than $10 per share. As a result of a 

restructuring of the business of Maple Leaf carried out with the support of Boland and 

West Face, by the time West Face ended its involvement with Maple Leaf in 2016, the 

stock price was well over $25 and the company had returned to profitability. 

154. The purpose and effect of the Boland Post was to disparage the 

reputations of West Face and Boland, and to discourage improperly investors and other 

market participants from doing business with them. 

155. The second defamatory Internet Posting (the "Wolf Pack Video") was first 

posted on YouTube on or about September 19, 2017, and was titled "Judicial and 

Economical Corruption in Canada". The Wolf Pack Video was published by or on behalf 

of the Counterclaim Defendants using the online pseudonym "Wolf Pack". The 

defamatory text displayed on the Wolf Pack Video was as follows: 

BILLION-DOLLAR TORONTO "WOLF PACK" IS TRAPPING 
COMPANIES INTO STOCK SHORTS 

In June 2016, K2 & Associates took a short position in 
Asanko Mining... 
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the miner had 90% downside potential; and soon Muddy 
Waters LLC took notice. 

UPON THE RELEASE OF THE MUDDY WATER [sic] 
RESEARCH, ASANKO'S STOCK BEGAIN [sic] TO TANK... 

K2 & ASSOC. IS WORKING WITH OTHER COMPANIES 
TO CREATE DISCOUNT STOCK BUYOUTS 

K2 & Assoc., Anson Funds, WestFace Cap., & MMCAP 
Fund Inc., are working together 

They are forming a "Wolf Pack" designed to target 
companies and bring them down. 

156. In addition, the description of the Wolf Pack Video on its YouTube page 

contained the following defamatory words: 

There is a new beast on the scene in Canada - The 
Wolfpack. Made up of a group of at least eight nefarious 
companies and their CEO's [sic], The WolfPack has been 
operating for several years to take out their competitors 
using 'short' tactics. By manipulating the stock market these 
companies guarantee that any business they target will fall 
into their hands. Spreading lies, committing purgery [sic], 
even laundering money- The Wolfpack will stop at nothing to 
accomplish their goals. 

With connections across Canada and into the United States, 
WestFace, Anson Partners, K2 Partners, along with several 
private investors like Mark Cohedes [sic], and Alex Speers 
are operating largely undercover to carry our [sic] their short 
schemes. The list of WolfPack Members goes on and their 
reach is extensive, the Canadian credit market is in the midst 
of a major crisis. 

Our mission is to expose these companies and the men 
behind them for what they really are and prevent further 
economic repercussions. There are at least four businesses 
that we can confirm have been affected by inducement 
actions carried out by the group, including: Badger Day 
lighting, EIF, Valeant Pharmaceuticals, and Concordia 
International. Each companies [sic] has had its shares 
depleted by the Wolf Pack's market manipulation to the point 
of declaring bankruptcy. The time has come to put an end to 
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the manipulation and racketeering of these men and 
reinstate the public's trust in the financial system. 

157. The Wolf Pack Video was published repeatedly by or on behalf of the 

Counterclaim Defendants, directly or indirectly, including: 

(a) On YouTube at http://www.youtube.com/watch?v=oOK_L90FUDc; 

(b) On Twitter by numerous Twitter accounts that provided links to the video 

stated "Judicial and Economical Corruption in Canada", including but not 

limited to @dfrancis153, @webmaker_bd, @SaraMariohot82, 

@Arman_Arif44, @SunlightCity, @cool_coolm80, @rdmoot, 

@CassyxLove, @penslinger81, @happysnappy16, @nadia_neeka, 

@lordrose61, emlove2015, @Wolfly Hearted, @brandonn1768, 

@hasithamalinga2, @majharul521, @Nawamya148, @admschaaf, 

@rainoforanges, @Emily_Grier001, @ManojAbey, @asansaranga1998, 

ThusithaDilana, @erangasperera1, @iamblessed2006, and @tox_icity. 

These Twitter accounts were managed, directly or indirectly, for, by or on 

behalf of the Counterclaim Defendants; and 

(c) To other parties, the identities of whom are known to the Counterclaim 

Defendants. 

158. The plain and ordinary meaning of the Wolf Pack Video is that: 

(a) West Face and Boland conspired unlawfully and improperly with other 

market participants to engage in corrupt conduct intended to harm, and 

ultimately cause the bankruptcy of, Asanko Mining, Badger Daylighting, 
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Exchange Income Fund, Valeant Pharmaceuticals, Concordia 

International and other companies in order to profit from an unethical and 

illegal short-selling strategy; 

(b) West Face and Boland committed perjury, racketeering and money-

laundering; and 

(c) West Face and Boland have engaged in illegal stock manipulation. 

159. Each of these meanings is false and defamatory. The Wolf Pack Video 

was published by or on behalf of the Counterclaim Defendants with malice, as part of a 

systematic and unlawful campaign of defamation, and as part of the conspiracy 

described herein, for the express purpose of embarrassing and injuring West Face and 

Boland as well as West Face's officers, employees and directors. 

160. The statements in the Wolf Pack Video mirror closely the entirely false 

allegations of misconduct made by Catalyst and Callidus against West Face and Boland 

in their Claim in this proceeding and are entirely and deliberately false. West Face has 

never acted in conjunction with any of the other named entities, has never invested in 

the securities of Asanko Mining or any of the other named companies, has never 

engaged in corrupt behaviour, and has never worked with other parties "to target 

companies and bring them down". Those allegations were invented from whole cloth by 

the Counterclaim Defendants for the purposes of punishing and embarrassing West 

Face and Boland, attracting the unwarranted attention of law enforcement and 

securities regulators, and further shrouding them in controversy and scandal. 
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161. The purpose and effect of the Wolf Pack Video was to disparage the 

reputations of Boland and West Face, and to discourage improperly investors and other 

market participants from doing business with West Face and Boland. 

162. The third defamatory Internet Posting (the "Esco Post") was first posted 

on or about September 19, 2017 by or on behalf of the Counterclaim Defendants, 

directly or indirectly, using the pseudonym "julesljones". This post contained the 

following defamatory words: 

The Buyout That Wasn't 

The Truth Behind the Esco Marine Purchase and K2 & 
Associates 

At the center of a large scale investigation sit several private 
Hedgefund companies, who through manipulation and 
insider information are quietly cornering the market. The 
group, although on the outside appear unconnected [sic] are 
in fact undeniably linked. 

Although the entire group is worthy of in depth analysis and 
probing, the topic of this brief expose is the connection 
between Anson Funds Corporation, K2 & Assoicates [sic], 
Westface [sic] Capital and Esco Marine Inc. 

Connecting The Dots 

In June 2014, Callidus Capital provided Esco Marine with a 
loan of just over US $20 million, as part of an agreement of 
up to US $34 million, to assist in financing its ongoing 
operations. Falling behind, Esco was forced to cease all 
operations and filed for bankruptcy protection from creditors 
on March 7 after their lender, Callidus Capital Corp, owned 
by Newton Glassman, called in a $31.4 million loan. 
Struggling to turn their scrap business around, ESCO 
Marine, Inc. filed for bankruptcy protection, or more 
accurately, had an involuntary bankruptcy petition filed 
against it, on March 7, 2015 . When Esco announced to 
investors that they couldn't pay, thereby declaring they were 
in default, a suit was filed against them by Callidus Capital. 
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The claim was filed with assistance from Greg Boland, the 
CEO of West face [sic] Capital. Boland, [sic] just happens to 
be close associate [sic] of Shawn Kimel, so close that the 
two hold office space for their respective companies in the 
same building in Toronto's financial district. Westface [sic] 
has a significant interest in acquiring control of Esco, the 
reason being that one of the major shareholders in the 
company is a well-known rival. 

The Big Game 

Getting back to the heart of the matter, Westface [sic] and 
Anson acted in cooperation with each other to bring the 
stock of the Texan Marine company down enough to crash 
their public tender and force them into selling. This tactic, 
commonly known as a 'short' isn't technically illegal...unless 
you are a company working in collusion with another vested 
interested [sic]. 

Anson Funds are a collection of privately-held and pooled 
investment vehicles which dedicate funds primarily to 
publicly-traded equity and debt securities. Anson likes the 
risk, they target companies in the midst of financial turmoil 
and hope to turn a profit off of the investment they make that 
most banks refuse to give. Their two main offices are in 
Dallas and Toronto, which works quite well to transfer assets 
from Esco to Canadian investors. And now here is where it 
gets confusing... 

Anson and West face share common stock and West face 
[sic] and K2 share office space, the proximity of these 
businesses to each other can't be ignored. Furthermore, 
Greg Boland (WestFace) and Shawn Kimel (K2&Associates) 
both make donations to the Princess Margaret Cancer 
Foundation, making it likely that the pair are if nothing else 
associated with each other publicly. Barington/Hilco signed 
off on the acquisition of Esco Marine Inc, and guess who has 
strong interest invested in Hilco- Shawn Kimel of K2& 
Associates. 

How Hilco Connects 

Hilco Redevelopment Partners was one of the parties set to 
acquire, restart, and operate Esco Marine Inc. Hilco was in 
agreement with Callidus Capital to turn the business around. 
The plan was to have Hilco providing the industrial asset 
monetization and Callidus providing a loan facility. Hilco 
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used one of its subsidiaries, HRP Brownsville for operations 
and as part of the agreement made with Callidus, HRP 
would receive $35 million USD. Callidus was set to retain 
and realize on all of Esco Marine Assets. 

Upon the acquisition of ESCO by Hilco, a great deal of stock 
and any potential returns was lost to Callidus and directly 
sent to K2&Associates, AKA Shawn Kimel. Knowing what 
we know about the closeness of Kimel and Boland, it seems 
likely that the two were in contact with one another. 

In Conclusion 

Despite the fact that the story is still developing and a strong 
conclusion can't be drawn just yet, the evidence speaks for 
itself. There is cooperation between these groups, 
cooperation to bring down stock and purchase floundering 
companies at bottom prices. Their [sic] was a concentrated 
effort to target Esco and hurt the business of Callidus and 
the parties behind it aren't trying to hide their identities. 

163. The Esco Post was published repeatedly by or on behalf of the 

Counterclaim Defendants, directly or indirectly, including: 

(a) On a website found at http://www.buzzfeed.com/julesljones/the-buyout-

that-wasn't; 

(b) On a website found at http://www.huffingtonpost.com/entry/the-buyout-

that-wasnt-the-truth-behind-the-esco-marine_us; and 

(c) By numerous Twitter accounts that provided links to the articles above 

stating "The Truth Behind the Esco Marine Purchase and K2 & 

Associates", including but not limited to @tox_icity, @AngelicaXoXoz, and 

@warunad99. These Twitter accounts were managed, directly or 

indirectly, for, by or on behalf of the Counterclaim Defendants. 
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(a) West Face and its principals, including Boland, conspired with others to 

manipulate unlawfully the stock price of Esco Marine ("Esco"), thereby 

forcing Callidus to sell its investment and lose money; 

(b) West Face and its principals, including Boland, engaged illegally in insider 

trading; 

(c) West Face and its principals, including Boland, acted unlawfully and 

improperly in acquiring control of Esco, a failing company; and 

(d) West Face and its principals, including Boland, conspired with others to 

prevent Callidus from turning Esco's fortunes around. 

165. Each of these meanings is false and defamatory. The Esco Post was 

published by the Counterclaim Defendants with malice, as part of a systemic and 

unlawful campaign of defamation, and as part of the conspiracy described herein, for 

the express purpose of injuring Boland and West Face as well as the officers, 

employees and directors of West Face. 

166. The Esco Post was (and is) entirely and deliberately false. Esco was at all 

times a private company to which Callidus extended a $34 million credit facility in June 

2014. In March 2015, after Esco defaulted on its obligations under the credit facility, 

Callidus appointed a receiver over the assets of Esco. Callidus ultimately acquired Esco 

by bidding its debt in the insolvency proceeding, and then sued Esco's founders on their 
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personal guarantees. That litigation has since settled on a confidential basis, the terms 

of which are unknown to West Face. 

167. As a private company, it is impossible to "short" the shares of Esco, which 

are not publicly traded. West Face has never had an investment in Esco, the business 

of which failed as a result of the actions of Callidus and not because of anything done 

by West Face. 

168. The purpose and effect of the Esco Post was to disparage improperly and 

unlawfully the reputations of West Face and Boland, to further shroud them in 

controversy and scandal, and to discourage improperly investors and other market 

participants from doing business with West Face and Boland. 

169. The fourth defamatory Internet Posting (the "Face the Music Post") was 

first posted on or about October 24, 2017 by or on behalf of the Counterclaim 

Defendants, directly or indirectly. This post contained the following defamatory words: 

West Face Capital - Time to Face the Music 

West Face Capital (WF) appears to be losing face following 
a streak of dismal returns. The Toronto-based hedge fund, 
managed by activist investor Gregory Boland and 
considered a formidable player in its field with over $2 billion 
in assets under management, continues to deliver very weak 
results for its investors. The weakness of WF's financial 
results, which are low and unsatisfactory by any standard, is 
magnified even more when accounting for red-hot equity 
markets and their returns to every asset class. By their own 
account, WF is underperforming significantly compared to 
the S&P 500, the S&P/TSX composite, the Event Driven 
Distressed Fledge Fund Index, the Event Driven Activist 
Index and basically any other relevant index. 

So what exactly is going on at WF? Fiave Boland and his 
team simply hit a bump in the road? Or is there a deeper 
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story at play? It's difficult to tell from a simple analysis of 
WF's reports since the level of detail (rather, the lack 
thereof) makes it hard for even financial experts to 
understand what is hindering their numbers. Suffice to say 
that in an industry with loose regulation and oversight, to 
begin with, WF's near total lack of transparency and 
oversight compared to its peers stands out. It raises serious 
concerns. 

Now consider that lacking transparency with the 
abovementioned, consistent underperformance. Taken 
together those concerns constitute alarm bells that cause 
any self-respecting investor with a bit of logic to take a step 
back and a very serious look at whether this is the place or 
people they want managing their money. 

Lack of Compliance 

WF appears to have lied or misrepresented facts on its Form 
ADV reports, claiming it qualifies for exemption from 
registration since it acts solely as an advisor to private funds 
and has less than $150M in assets under management in 
the US. In reality, WF did not report assets under 
management for several US incorporated funds on its FORM 
ADV, including the West Face Long Term Opportunities 
(USA) LP. which reportedly sold $849.46M in securities. 
Instead, WF reported this fund as a "feeder" to its Cayman 
Islands-based West Face Long Term Opportunities Global 
Master L.P., a fund that reports less gross assets. 

WF's Form D and Form ADV simply do not match. Based on 
SEC filings, WF's estimated AUM exceeds $2.4 billion. The 
reduced reporting requirements WF has enjoyed since 2012 
allows the firm to skate SEC scrutiny along with reduced 
reporting requirements. Similar SEC investigations into 
similar PE firms and hedge funds during the same period 
resulted in a significant enforcement action for undisclosed 
fees and expenses, failure to disclose conflicts of interest, 
misleading claims, and valuations, unauthorized shifting, 
allocation of expenses and more. 

Finally, WF has been the subject of injunctions from several 
Canadian provincial authorities. The Alberta Securities 
Commission has heard four cases against them, the Ontario 
Securities Commission three. WF insiders have also failed to 
promptly report on SEDI (Canada's Electronic System for 
Disclosure by Insiders). 
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Profit through management fees, no returns 

One of the main problems with funds like WF is their short-
term gain approach. The appeal of making huge money 
through its performance fees often causes the fund's 
managers to take very big and very unnecessary risks. 

In a recent interview, Greg Boland openly declared his true 
nature as a gambler and a thrill seeker, stating that "Being a 
contrarian and buying at the nadir of investor confidence has 
always appealed to me psychologically, I don't know why. 
The result is you often get some bumpy rides at the 
beginning. If you're trying to catch a falling knife, you can get 
a few nicks on the way down." 

With the fund's performance so weak, well below its high 
watermark, Boland and his team will need to provide some 
very strong returns very fast if they want to continue enjoying 
the sweet, addictive taste of success fees. Combine these 
two factors together and add the lack of transparency or 
reporting requirements and you get a surefire recipe for 
some very risky and problematic deals in WF's near future. 

In the meantime, WF's investors should take a very good, in-
depth look at their investor and consider how lucky they 
really feel with the boat sailing through turbulent waters and 
a thrill-seeking, risk-taking captain at the helm, especially 
when it comes to OPM (Other People's Money). 

170. The Face the Music Post was published repeatedly by or on behalf of the 

Counterclaim Defendants, directly or indirectly, on the website u.wn.com. 

171. The plain and ordinary meaning of the Face the Music Post is that: 

(a) West Face and its principals, including Boland, carry on business 

improperly in secret, and with a "near total lack of transparency"; 

(b) No "self-respecting investor" would invest funds with West Face or its 

principals, including Boland; 
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(c) West Face and its principals, including Boland, have failed to comply 

with laws and regulations; 

(d) West Face and its principals, including Boland, have actively lied and 

misrepresented facts to regulators and investors; 

(e) West Face, under the leadership of Boland, is similar to other private 

equity firms and hedge funds that have been the subject of enforcement 

actions for undisclosed fees and expenses, failure to disclose conflicts of 

interest, misleading claims, and valuations, unauthorized shifting, 

allocation of expenses and more; 

(f) West Face has been the subject of a number of injunctions issued 

against it by Canadian provincial securities regulators, including the 

Alberta Securities Commission and the OSC; and 

(g) West Face and its principals, including Boland, take extraordinary and 

unnecessary risks at the expense of West Face's investors. 

172. Each of these meanings is false and defamatory. The Face the Music Post 

was published by the Counterclaim Defendants with malice, as part of an unlawful 

campaign of defamation, and as part of the conspiracy described herein, for the express 

purpose of embarrassing and injuring West Face and Boland, as well as the officers, 

employees and directors of West Face. 

173. The Face the Music Post is entirely and deliberately false. At no point has 

West Face failed to comply with all applicable laws and regulations. It has never lied or 
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misrepresented facts to regulators. It has also never been the defendant or respondent 

in an enforcement or injunction proceeding brought against it by any Canadian 

provincial securities regulator. 

174. The purpose and effect of the Face the Music Post was to disparage 

unfairly and unlawfully the reputation of West Face and Boland, to further shroud them 

in controversy and scandal, and to discourage improperly investors and other market 

participants from doing business with West Face and Boland. 

175. The fifth defamatory Internet Posting was published for, by or on behalf of 

the Counterclaim Defendants, directly or indirectly, on or about October 30, 2017 (the 

"Wolfpack Corruption Post"). The Counterclaim Defendants, or others acting for them 

or on their behalf, created and posted a website, www.wolfpackcorruption.com, that is 

entirely dedicated to defaming West Face, Boland and other parties. This website was 

posted in conjunction with a YouTube video and with two Twitter accounts, 

@WolfPackCorrupt and @WolfPackScam, all of which directed viewers to visit that 

same website. The Wolfpack Corruption Post and the @WolfPackCorrupt and 

@WolfPackScam Twitter feeds all used consistent graphics and logos. 

176. The Wolfpack Corruption Post contained the following defamatory words: 

The Wolfpack's Corruption 

A wolf stalks its pray from the shadows, waiting for the right 
moment to pounce. 

When hunting as a pack, their pray is under attack from all 
sides. 

The Wolfpack chews up its targets and spits them out. Like 
Little Red Riding Hood without the happy ending, publicly 
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traded companies are hit hard by an avalanche of false 
charges. A blizzard of lies collects momentum, snowballing 
down the mountain on unsuspecting companies who can't 
compete with the Wolfpack's ability to destroy target 
company reputations with little insinuation. 

With an allusion to a cooked book or a hint to a conflict of 
interest, the Wolfpack is a shadowy cabal of short sellers 
that distort company reputations to drive stock prices down. 
They prey on investor tendency to jump at rumors, creating a 
cascade of rumor to profit off stocks they decide to short. 

This is the story of an unsuspecting company, delivering its 
products to customers down the long and winding path in the 
forest that is Bay Street. But the path is not a safe one 
despite the scenic Canadian wood and tweets of the birds in 
the trees. Those woods hide predatory speculators and 
market manipulators. 

Those tweets, hit pieces and speculative reports carry 
rumors that turn investors against your company, marking 
your fresh red hood not as a respected brand but a target. 
Not as a worthy investment, but a stock about to nosedive. 

Those rumors are simple to spread. The wolves in the forest 
are the likes of Anson Funds, K2 & Associates, West Face 
Capital, MM Asset Management and the American short 
seller Mark Cohodes. The Riding Hoods? A growing list of 
victims like Nobilis, Home Capital Group, Concordia and 
Equitable Group are in the trenches against the Wolfpack's 
financial war machine. 

The Wolfpack develops stories about their targets based on 
minutia of evidence, amplifying mild foibles to twist them into 
death knells for these companies. Few victims have survived 
their wrath. Some have defeated negative projections 
handedly. Others have successfully gone to war in court. 
The inept judges know their game. The weak courts know 
their pattern. The hamstrung regulators have seen it, too. 

Now you have a chance to catch these wolves in action and 
save your investments. Learn here how Toronto's Wolfpack 
shorts and distorts target companies to make quick money. 

177. The plain and ordinary meaning of the Wolfpack Corruption Post is that: 
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(a) West Face and its principals, including Boland, are part of a group of co

conspirators (i.e., a "wolfpack" or "shadowy cabal" of companies) 

engaged in stock manipulation of public companies; 

(b) West Face and its principals, including Boland, have conspired with 

others to launch a campaign of deception and misinformation (using "an 

avalanche of false charges", a "blizzard of lies", and "cascade of 

rumour") to "destroy" improperly and unlawfully the reputations of public 

companies and manipulate their stock prices; and 

(c) Any legal successes enjoyed by West Face or its co-conspirators have 

been the result of an "inept judge" or "weak courts", as opposed to merit. 

178. Each of these meanings is false and defamatory. The Wolfpack Corruption 

Post was published for, by or on behalf of the Catalyst Defendants with malice, as part 

of a systematic and unlawful campaign of defamation, and as part of the conspiracy 

described herein, for the express purpose of injuring Boland and West Face as well as 

its officers, employees and directors, and attracting the unwarranted attention of law 

enforcement and securities regulators, and further shrouding them in controversy and 

scandal. 

179. The Wolfpack Corruption Post is deliberately false and defamatory. As set 

out repeatedly above, West Face and Boland have never conspired with any of the 

above-noted companies to short-sell any stocks. 
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180. The purpose and effect of the Wolfpack Corruption Post was to embarrass 

and disparage the reputations of Boland and West Face, to further shroud West Face 

and Boland in controversy and scandal, and to discourage improperly investors and 

companies from doing business with West Face and Boland. 

181. Indeed, as touched on above, on the same day that the Counterclaim 

Defendants published the Wolfpack Corruption Post (October 30, 2017), they also 

published, or caused to be published, either directly or indirectly, a YouTube video titled 

"Market Manipulation in Canada". The YouTube video took the form of a short "Breaking 

News" segment about how the Canadian financial markets had been "rocked by 

allegations of insider trading, market manipulation, and interference by a well-known 

group of short-sellers". While the YouTube video did not expressly refer to West Face 

by name, scrolling across the bottom of the YouTube video were the words: "Visit: 

wolfpackcorruption.com for more information". The purpose and effect of the YouTube 

video was to ensure that as many Internet users as possible would visit the Wolfpack 

Corruption Post to maximize the damage to the reputations of Boland and West Face. 

The YouTube video was also defamatory of West Face and Boland. 

182. In addition, the Counterclaim Defendants republished the Wolfpack 

Corruption Post by tweeting or causing to be tweeted links to it from the 

@WolfpackCorruption Twitter feed, which has since had all of its tweets deleted. 

183. The sixth false and defamatory Internet Posting (the "WestFace.net 

Post") was posted on or about November 6, 2017 for, by or on behalf of the 

Counterclaim Defendants, directly or indirectly. This was yet another website created by 
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the Counterclaim Defendants for the purposes of embarrassing and defaming West 

Face, Boland and their alleged co-conspirators. This post contained the following 

defamatory words: 

A Company Desperate to Maintain a False Image 

In the world of hedge funds and money managers, there are 
those you can trust to make accurate and timely 
investments, and those who take what prove to be 
unnecessary risks with a hope of return that is never met. 
West Face Capital, a Toronto-based hedge fund, has come 
under intensive scrutiny as of late for several discrepancies 
in their reports, which have led financial market experts to 
raise red flags. 

According to the S&P 500, a widely-regarded and entrusted 
gauge for determining the profitability and reliability of large-
cap U.S. equities, West Face Capital is falling short in almost 
every performance index. Data, which includes backdated 
reports on five year, three year and one year revenues, 
highlight the shockingly meager account with which the 
investors have been presented. As the business operates in 
both Canadian and American markets, there are also 
detailed reports available on the TSX index that corroborate 
West Face's poor returns. 

While the hedge fund claims one thing, the visible results as 
of June 2017 show that the S&P 500 has gone up 19.9% 
over the last year and West Face's index went up only 2.8%. 

This means that by choosing to invest in the S&P or in other 
top American stocks, you would have yielded 539% more 
revenue than if you were to invest in West Face. Their 
credibility is on rocky terrain, as they continue to vehemently 
deny any trouble in their portfolio. The TSX reports yield a 
similar conclusion, with an increase of 11% over the past 
year, 292% better than West Face. An investor who would 
willingly purchase options through West Face in this market, 
or consult their money managers in this state, is putting their 
money in the trust of a company with zero idea of how to 
read the current market. 

Riddled with Manipulation and Falsified Reports 
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What should trouble investors is the lack of transparency in 
West Face's financial reports and in their communications 
with their clients. Canadian-based hedge funds tend to enjoy 
more lax regulation than their American neighbors, and West 
Face Capital is taking full advantage of this. The company 
employs no outside auditors. This means that investors are 
letting the fund manage their capital and compile their 
reports with virtually no outside scrutiny. It does not take a 
financial expert to recognize the potential for misconduct in 
this situation. 

In light of this, and with all the accompanying suspicion, it is 
truly a wonder that West Face Capital, run by CEO Greg 
Boland, manages to maintain a client base at all. The reason 
lies in a sophisticated web of manipulation that has lulled 
investors into a false sense of security. These investors are 
not dumb -far from it - but West Face Capital has perfected 
a scheme of manipulating funds and revealing just enough 
information to keep their clients and business partners in the 
dark about their actual worth. They consistently report gains 
when the harsh reality reflects a string of near-crippling 
losses. 

Activist Investing to Suit Their Own Needs 

West Face, under the direction of Greg Boland, utilizes an 
activist investor approach that is not well received. Activist 
investors focus more on securing their own interests rather 
than promoting the needs of their clients: Rather than 
improving the companies they work with, activist investors 
position their own people within existing company structures 
in order to push their agenda forward. Several companies in 
the past few years have issued major complaints against 
West Face after falling victim to activist techniques. West 
Face's rearrangement did little to improve their portfolios, 
and instead shook up existing business structures with no 
benefit. 

It would be remiss not to mention one of the largest issues 
with West Face Capital; an issue that may confirm claims of 
misconduct and market manipulation more than any other. A 
private firm found evidence that West Face Capital has not 
been reporting assets under management for several US 
incorporated funds on its Form ADV since 2012. In addition, 
the most recent Form ADV reports that West Face Capital 
qualifies "for the exemption from registration" because it acts 
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as the sole adviser to private funds and has assets under 
management of less than $150 million. 

Wise Investors Should Look Elsewhere 

This, however, is a blatant lie. This exemption has permitted 
West Face to escape SEC examination and allowed for 
reduced reporting. The form D and Form ADV for West Face 
do not match, and based on SEC filings, the investment 
management firm's AUM is estimated to be more than $2.4 
billion. Suspicion of non-compliance with SEC regulations is 
high, and their relation to the OEC is largely thought to be 
the same. Coupled with the fact that West Face has been 
late in filing with SEDI over 16 times, this is a factor that 
cannot be ignored. West Face Capital is desperately trying 
to maintain their image amidst obvious inequities, and their 
behavior is deplorable. Any sound-minded individual who 
hopes to preserve their portfolio's worth would be wise to 
think twice before putting their money into the hands of this 
company. 

184. The WestFace.net Post was published for, by or on behalf of the 

Counterclaim Defendants, directly or indirectly, on a newly-created website titled 

"WestFace.net". This website was registered by or on behalf of the Counterclaim 

Defendants on October 24, 2017 under the pseudonym "Jordan Brown". On that same 

day, "Jordan Brown" also registered GregBoland.net, though that website has not yet 

become active. The clear and malicious intent of the Counterclaim Defendants in 

posting or causing this defamatory statement to be posted was to ensure that the 

website would appear prominently in any search results for West Face or Boland. 

185. The plain and ordinary meaning of the WestFace.net Post is that: 

(a) West Face and its principals, including Boland, have maintained a "false 

image" and cannot be trusted by investors; 
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(b) West Face and its principals, including Boland, take unnecessary and 

imprudent risks with its investors' funds; 

(c) West Face and Boland are incompetent in that they have "zero idea of 

how to read the current market"; 

(d) West Face and Boland have engaged in a "sophisticated web of 

manipulation" of West Face's investors; 

(e) West Face and Boland have acted unlawfully and improperly, and not in 

the best interests of West Face's investors; 

(f) West Face and its principals, including Boland, have engaged in 

misconduct and manipulation; 

(g) West Face and its principals, including Boland, have "blatantly lied" to 

regulators, investors and others, and have otherwise failed to comply 

with regulatory requirements; and 

(h) "Sound-minded" and "wise" investors should not invest their funds with 

West Face or Boland because they cannot be trusted, take unnecessary 

risks, are incompetent, have engaged in misconduct and the improper 

manipulation of investors, and have failed repeatedly to comply with 

applicable laws and regulations. 

186. Each of these meanings is false and defamatory. The WestFace.net Post 

was published for, by or on behalf of the Counterclaim Defendants with malice, as part 
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of a systematic and unlawful campaign of defamation, and as part of the conspiracy 

described herein, for the express purpose of embarrassing and injuring Boland and 

West Face as well as its officers, employees and directors. 

187. The WestFace.net Post is deliberately false and defamatory and was 

calculated to undermine and destroy West Face, Boland and their reputations. It strikes 

at the very heart of West Face's business by asserting expressly that investors should 

not invest their funds with West Face. At no point have West Face or its principals 

"manipulated" its investors. They have never lied or misrepresented facts to regulators. 

188. The purpose and effect of the WestFace.net Post was to disparage the 

reputations of Boland and West Face, to further shroud them in controversy and 

scandal, and to discourage improperly and unlawfully investors and other participants in 

the capital market from doing business with West Face and Boland. 

189. The Counterclaim Defendants and others working for or with them 

engaged in a number of techniques to make it extremely difficult for West Face and 

Boland to determine that they were responsible for and played a role in the creation and 

dissemination of the Internet Postings referred above. For example: 

(a) prepaid credit cards were used to pay for a number of the services and 

fees involved in posting the Internet Postings to the Internet, thereby 

concealing the identities of those paying for these services; 

(b) this unlawful and systematic campaign of defamation was carried out by or 

on behalf of the Counterclaim Defendants using a chain of non-party 

agents and representatives located around the globe, including in Israel, 
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Montreal, Vancouver, India, and Bangladesh, such that the actual posters 

of the Internet Postings are out of the jurisdiction and did not know who 

they were working for or why; 

(c) the scheme involved the use of a number of fake identities, usernames 

and pseudonyms, including the illegal misappropriation and misuse of the 

identities of actual people, including "Judge Frank Newbould"; 

(d) services were employed by or on behalf of the Counterclaim Defendants 

to optimize the dissemination of the Internet Postings in Internet search 

engines, such as Google, so that the Internet Postings would reach the 

widest possible audience; and 

(e) the scheme involved using multiple layers of intermediary Internet servers, 

making tracing the IP addresses of those responsible for the Internet 

Postings difficult to determine. However, ultimately the IP addresses 

responsible belong directly or indirectly to the Counterclaim Defendants. 

190. The Counterclaim Defendants all conspired to carry out the campaign of 

defamation described above, as they had agreed in or about August 2017. Among other 

things, they created, orchestrated and caused the dissemination of the various false and 

defamatory statements referred to above contained in the Internet Postings; drafted the 

text of the various defamatory Internet Postings; retained unnamed co-conspirators to 

draft and/or post and promote the various defamatory Internet Postings; and took steps 

to use false identities such as "Samantha Beth", "Alex Walker", "Jordan Brown" and 

"Judge Frank Newbould" in order to conceal their involvement. For example: 
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On or about August 13, 2017, one or more of the Counterclaim 

Defendants or an unknown person or persons retained by them (falsely 

using the username "Alex Walker"), posted a message on Freelancer.com 

(a website that provides its users with an online marketplace through 

which employers can hire independent contractors - freelancers - to 

perform work) in which he stated that he was "looking for someone who 

can help me publish my website on tier 1 magazines in the U.S.". The 

person or persons posing as "Alex Walker" ultimately awarded this project 

to Amin Razvi ("Razvi"), an individual residing in India. The website in 

question was outlawbds.com, which is not itself a part of the defamation 

campaign against West Face and Boland; 

On or around September 10, 2017, "Alex Walker" and Razvi began 

engaging in an instant messaging chat over Skype (a software application 

that allows its users to communicate in various ways over the Internet, 

including video and voice calling, screen-sharing, and instant messaging); 

On September 18, 2017, "Alex Walker" stated that he had sent Razvi's 

Skype contact information to a colleague of his, who "Alex Walker" 

indicated would contact Razvi soon. "Alex Walker" referred to this person 

as his "boss", and stated that her name was "Samantha Beth". Like "Alex 

Walker", "Samantha Beth" was in fact one of the Counterclaim 

Defendants, or acted on their behalf; 
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(d) On or about September 18, 2017, "Samantha Beth" retained and directed 

Razvi to publish and disseminate the Boland Post. "Samantha Beth" sent 

Razvi an email containing the text of the Boland Post. Razvi published the 

Boland Post on WN.com (as set out above), after being directed and paid 

to do so by "Samantha Beth"; 

(e) Similarly, on September 18, 2017, "Samantha Beth" sent Razvi an email 

containing the text of the Esco Post. Razvi published the Esco Post on the 

Huffington Post (as set out above), after being directed and paid to do so 

by "Samantha Beth"; 

(f) In discussions with Razvi in or around September 18, 2017, "Samantha 

Beth" made it clear to Razvi that "her" priorities were for Razvi to publish 

the false and defamatory Internet Postings as quickly as possible, on as 

many websites as possible, and on websites that had the highest possible 

profiles. The Counterclaim Defendants played an active role in 

orchestrating and directing this conduct, and in doing so sought to 

maximize to the greatest degree possible the harm that the dissemination 

of these false and defamatory Internet Postings could and would inflict on 

West Face and Boland. Acting in furtherance of the conspiracy described 

herein, "Samantha Beth" took all necessary steps to ensure that a number 

of the false and defamatory Internet Postings were disseminated as 

broadly as possible on the eve of the originally scheduled hearing in the 

Court of Appeal for Ontario of Catalyst's appeal in the Moyse Action. As 

stated above, that appeal was first scheduled to be argued on September 
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26 and 27, 2017, until Catalyst engineered an adjournment of the appeal 

on the afternoon of September 25, 2017; 

(g) Similarly, as set out above, the Boland Post was also published at 

http://greg-boland.blog/. The "author" of the Boland Post on this site is 

listed as "Anonymous", yet provides a link to a page at http://greg-

boland.blog/author/judgefranknewbould. This blog was created on 

September 19, 2017, and while the username of the user that created this 

blog was "judgefranknewbould", the user's email was 

"sambeth381@gmail.com", and the user's address was 326 Bay Street, 

Toronto - a fictitious address that does not exist. In short, it was the 

Counterclaim Defendants who created this blog post, using the fictitious 

"Samantha Beth" persona, and they did so in such a way as to deliberately 

conceal and mislead its readers as to their involvement; and 

(h) Finally, on September 18, 2017, the Counterclaim Defendants used the 

same fictitious "Samantha Beth" persona, from the very same IP address 

as the user of the "sambeth381@gmail.com" account who had created the 

Boland Post, to create a second blog site at 

http://judgefranknewbould.wordpress.com and to purchase the 

judgefranknewbould.ca domain name. Notably, this was the day after 

Jamieson first emailed Blatchford with the "exclusive" story offer about 

Justice Newbould and West Face, and the very day of the failed sting 

conducted by operatives of Black Cube against Justice Newbould. The 

Counterclaim Defendants had drafted and intended to publish a false and 

187



- 100 -

defamatory article about Justice Newbould's "corruption" to this blog post, 

and would have done so had Black Cube's sting operation against Justice 

Newbould been remotely successful. The proposed title of this 

unpublished blog post was "A corrupt system or just a bad apple: how 

Justice Frank Newbould is destroying our faith in the Canadian judicial 

system". Rosen delivered a draft of the blog post to Jamieson, who 

unsuccessfuly tried to have it published in a variety of mainstream media 

outlets, including the Globe and Mail. The ultimate goal of this planned but 

unlaunched attack on Justice Newbould was to cast a cloud of doubt and 

uncertainty over West Face's victory in the Moyse Action and to shroud 

West Face and Boland in contention and controversy. 

191. The Counterclaim Defendants conspired in a similar manner to publish the 

other Internet Postings. Further particulars of their conduct are known to the 

Counterclaim Defendants rather than to West Face and Boland. 

(iv) False and Defamatory Communications with Reporters Regarding 
Black Cube Operations 

192. In furtherance of the conspiracy detailed herein, upon receiving the Black 

Cube Evidence, the Counterclaim Defendants, including Black Cube, Psy Group, 

Jamieson, Rosen, Glassman and Riley, either directly or through Gagnier, provided 

reporters, news agencies (including the National Post, Bloomberg News and the 

Associated Press), as well as others, with edited, distorted or otherwise falsified 

recordings and/or transcripts of meetings between operatives of Black Cube and their 

targets, including current and former employees of West Face as well as Justice 
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Newbould (the "Misleading Transcripts"). The Counterclaim Defendants and Gagnier 

disseminated the Misleading Transcripts to members of the media repeatedly during at 

least the period from September to December 2017, in an unsuccessful attempt to 

cause these various news agencies to publish negative false and defamatory articles 

about West Face, Boland and Justice Newbould. Among other things, the Counterclaim 

Defendants provided transcripts to members of the media that had been edited or 

altered to provide the false impression that: 

(a) West Face and its principals, including Boland, had unlawfully received 

from Moyse confidential information belonging to Catalyst about WIND, 

and had used that information to their advantage; 

(b) West Face and its principals, including Boland, had concealed unlawfully 

the identity of West Face's investors; and 

(c) West Face and its principals, including Boland, had obtained unlawfully 

and misused confidential information regarding a wireless spectrum 

auction held in February 2015. 

193. Moreover, from August 2016 (following release of the Moyse Trial 

Reasons) to the present, at the direction of the Catalyst Defendants, Gagnier has 

consistently made false and defamatory statements alleging that: 

(a) West Face was on the verge of financial collapse; 

(b) West Face had acquired WIND by unlawful means; and 
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(c) West Face was engaged in an unlawful short-selling conspiracy with a 

"wolfpack" of co-conspirators against Callidus and other public companies. 

194. All of these accusations were false and defamatory of West Face and 

Boland, and were published to the National Post, Bloomberg News and the Associated 

Press with malice, for the purpose of embarrassing and injuring West Face and Boland. 

(v) Further False and Defamatory Communications to Catalyst Investors 

195. In furtherance of the conspiracy detailed herein, upon receiving the Black 

Cube Evidence, the Catalyst Defendants prepared a further letter to Catalyst investors 

that included portions of the Misleading Transcripts (the "March Investor Letter"). The 

March Investor Letter was disseminated by the Catalyst Defendants to Catalyst 

investors on or about March 19, 2018. Each of Catalyst's investors who received the 

March Investor Letter is a current or potential investor in funds managed by West Face. 

Moreover, the Catalyst Defendants were well aware when they disseminated the March 

Investor Letter to numerous investors that the natural, ordinary and probable 

consequence of doing so was that one or more of those investors would likely further 

disseminate the March Investor Letter to others, including to members of the media. 

That is precisely what happened. 

196. The Catalyst Defendants disseminated the March Investor Letter to 

Catalyst investors for the purpose and with the effect of harming West Face and Boland 

and further shrouding them in controversy and scandal. Among other things, the March 

Investor Letter deliberately mischaracterized and concealed the involvement and 

deceitful conduct of operatives of Black Cube in allegedly "interviewing" former 
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employees of West Face. Moreover, the March Investment Letter contained extracts 

from heavily edited and distorted transcripts of secretly recorded meetings involving 

operatives of Black Cube and those former employees. Those meetings were arranged 

and conducted by operatives of Black Cube for, on behalf of or at the direction of the 

Catalyst Defendants under false pretences through the use of lies and deception. None 

of this was disclosed by the Catalyst Defendants in the March Investor Letter. It stated, 

among other things, the following: 

The interviews [sic, the "interviews" were in fact secretly recorded 
transcripts of Black Cube stings] in Catalyst's possession include 
statements made by a former West Face employee, who has extensive 
experience as a portfolio manager. This former employee has repeatedly 
indicated in his interview that inside information about the WIND 
negotiations was improperly leaked to West Face. 

This former employee expressed his belief that the West Face consortium 
had received inside information about the WIND negotiations as a result of 
which West Face was able to buy WIND by making a different bid with 
fewer conditions than Catalyst. Consequently, this employee stated that "I 
didn't work on the deal because I thought it was polluted." 

197. The March Investor Letter was defamatory. The plain and ordinary 

meaning of the March Investor Letter was that West Face and its principals, including 

Boland, had only been able to participate successfully in the acquisition of WIND by 

using dishonourable and unlawful means, including by using "inside information" about 

Catalyst's negotiations with VimpelCom. 

198. The March Investor Letter was false. As described above, West Face 

used no inside information of Catalyst in acquiring WIND. Rather, Catalyst failed in its 

bid to acquire WIND because of its poor choices, flawed negotiating strategy, 

intransigence, and unreasonable, unrealistic and unachievable demands made by 

Catalyst of the Government of Canada concerning significant regulatory concessions. 
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The quotation from a former West Face employee in the March Investor Letter was 

distorted and taken out of context, and did not pertain to the improper use by West Face 

of confidential information of Catalyst's, which never occurred. 

199. As the Catalyst Defendants anticipated and intended, the March Investor 

Letter was provided by one or more of its investors to members of the mainstream 

media. On April 17, 2018, the Globe and Mail published an article titled "In Investor 

Letter, Catalyst Claims It Can Still Win Wind Mobile Suit", which repeated publicly the 

salient contents of the March Investor Letter. The publication of that article further 

shrouded Boland and West Face in contention and controversy, as Catalyst hoped and 

intended would occur. 

H. Conspiracy 

200. As pleaded above, the Counterclaim Defendants have engaged in both 

predominant purpose and unlawful means conspiracy in their efforts to inflict harm upon 

Boland and West Face. 

201. The Counterclaim Defendants entered into an agreement in or about 

August 2017 to act in concert, by agreement, and with the common design to: 

(a) punish, embarrass, discredit and harm West Face and Boland by 

disseminating false and defamatory statements about them that attacked 

their honesty, integrity, business ethics and conduct. The statements in 

question are referred to above, and include the Post-Judgment 

Comments, the October 2016 Press Release, the Glassman Defamation, 
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the First Investor Letter, the Internet Postings, the Misleading Transcripts 

and the March Investor Letter; and 

(b) carry out the Black Cube Campaign. 

202. These various activities were all part of a co-ordinated strategy engaged in 

by the Counterclaim Defendants in furtherance of their conspiracy. They sought 

throughout to maximize the harm they inflicted on West Face and Boland, and used 

improper, unethical and unlawful conduct engaged in by operatives of Black Cube to do 

so. All of the Counterclaim Defendants were aware of and agreed to the overall 

strategy, and they all played an active role in implementing that strategy. Specifically: 

(a) The Catalyst Defendants were the original architects of the plan to destroy 

the businesses, careers, and reputations of West Face and Boland. Their 

objectives in doing so were to: (i) punish, humiliate and discredit West 

Face and Boland, including by shrouding them in controversy and 

scandal, with a view to deterring investors from entrusting them with their 

funds or resources; (ii) deflect attention from their own significant failings, 

including in respect of their failure to complete Catalyst's intended 

acquisition of WIND; and (iii) blame others, including West Face, Boland, 

and Justice Newbould, for their catastrophic losses in the business world 

and litigation; 

(b) The Catalyst Defendants enlisted the aid of and worked together with the 

other Counterclaim Defendants to punish, discredit and harm West Face 

and Boland, as described herein; 
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(c) Rosen, Black Cube, Psy Group, Tanuri, Tamara and Gagnier all actively 

collaborated with the Catalyst Defendants to develop, orchestrate and 

implement the specific plan to conduct the Black Cube Campaign and the 

Defamation Campaign; 

(d) The Counterclaim Defendants, Burstein, Helfgott, and Kisluk all 

participated actively in the Black Cube Campaign and the subsequent 

attempts of the Counterclaim Defendants to exploit, utilize and publicize 

the fruits of that Campaign; 

(e) The Counterclaim Defendants, directly or indirectly, published the Post-

Judgment Comments, the October 2016 Press Release, the Glassman 

Defamation, the First Investor Letter, the Internet Postings, the Misleading 

Transcripts and the March Investor Letter, and acted with malice in doing 

so; 

(f) The Catalyst Defendants, Rosen, Black Cube, Psy Group, Tanuri, 

Tamara, and Gagnier retained persons known to the Counterclaim 

Defendants but unknown to West Face and Boland to write and 

disseminate the Internet Postings; and 

(g) The Catalyst Defendants, Rosen, Black Cube, Psy Group, and Gagnier 

provided the Misleading Transcripts to journalists and to others, as 

described above. 
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203. The conduct of the Counterclaim Defendants was directed at and intended 

to punish, discredit and harm West Face and Boland. As described above, the purpose 

and effect of the Counterclaim Defendants' activities was to damage the reputations of 

West Face and Boland, to undermine and destroy the business of West Face, and 

otherwise cause harm to West Face and Boland in retaliation for West Face's recent 

success at Catalyst's expense as described above. 

204. The Counterclaim Defendants knew that harm was likely to result to West 

Face and Boland from their conduct, and such harm has in fact occurred. By deceiving 

market participants and investors into believing that West Face and Boland are 

dishonest, untrustworthy, incompetent and unethical, the Counterclaim Defendants 

deliberately tarnished and harmed their reputations in the financial and investing 

communities. This, in turn, has made it more difficult for West Face to raise and retain 

invested capital, attract and retain employees, and to make investments in other 

companies. Black Cube's activities also caused harm to West Face and Boland as 

described above. 

I. Unlawful Means Tort 

205. The Counterclaim Defendants carried out their conspiracy through 

unlawful means, including their systematic and orchestrated campaign of defamation, 

their use of unlicensed private investigators, deceit, unlawful means tort, inducing 

breach of contract and confidence, invasions of privacy and inducing breach of fiduciary 

duty. 
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206. As pleaded above, the Counterclaim Defendants' campaign of defamation 

had the purpose and effect of deceiving third-party market participants and investors 

into believing that West Face and Boland are dishonest, untrustworthy, incompetent and 

unethical. The Counterclaim Defendants made or caused to be made the false and 

defamatory statements described above with malice, while knowing that they were 

utterly false. 

207. The Black Cube Campaign, carried out by, for or at the direction of the 

Counterclaim Defendants, also constitutes actionable wrongs against the targets of 

those activities, the full identities of whom are known to the Counterclaim Defendants. 

Among other things: 

(a) Almog-Assoulin, Penn, Lieberman, and/or other operatives of Black Cube 

intentionally and fraudulently induced a number of the targets of the 

Counterclaim Defendants, including Justice Newbould, West Face's 

former general counsel Alex Singh, and a number of other current and 

former employees of West Face, to invest time and money, and even (in 

some cases) to fly to London, England, in pursuit of employment, 

professional engagements or investment opportunities that never existed. 

Operatives of Black Cube intentionally made false representations to the 

targets with the purpose and effect of causing them to rely on those 

representations to meet with Black Cube operatives and divulge to them 

confidential and privileged information, including information belonging to 

West Face; 
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(b) Almog-Assoulin, Penn, Lieberman, and/or other operatives of Black Cube 

induced current and former employees of West Face to breach duties of 

confidence owed to West Face pursuant to employment contracts and at 

law by offering them lucrative employment or investment opportunities 

provided the targets would disclose confidential information belonging to 

West Face; 

(c) Almog-Assoulin, Penn, Lieberman, and/or other operatives of Black Cube 

induced West Face's former General Counsel Alex Singh to breach his 

fiduciary duties owed to West Face by falsely offering to him a potentially 

lucrative employment opportunity provided that he would disclose 

privileged communications that Mr. Singh participated in with his client 

(West Face) concerning the hiring and employment of Brandon Moyse. 

They did so by lying repeatedly to and deceiving Mr. Singh, flying him to 

London, England and then "interviewing" him at a high-end restaurant in 

London while he was jet lagged, consuming alcohol and being 

surreptitiously recorded; and 

(d) Almog-Assoulin, Penn, Lieberman, and/or other operatives of Black Cube 

attempted repeatedly to induce or entice Justice Newbould into making 

anti-Semitic remarks during meetings at his office and at a restaurant in 

Toronto for the express purpose of enabling the Catalyst Defendants to 

utilize surreptitious and illicit recordings of Justice Newbould in multiple 

ways, including: (i) as "fresh evidence" in the Ontario Court of Appeal, in 

their efforts to rob West Face of the judgment it had obtained fairly at trial 
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in the Moyse Action; (ii) in resisting motions to stay, dismiss or strike 

Catalyst's Claim that had been brought by West Face and other 

Defendants in the VimpelCom Action; and (iii) in false and defamatory 

statements that the Catalyst Defendants and other Counterclaim 

Defendants intended to disseminate and publish, including over the 

Internet, in their efforts to discredit, embarrass and punish Justice 

Newbould and cast doubt upon the legitimacy of the judgment West Face 

had obtained at trial in the Moyse Action. In doing so, the Counterclaim 

Defendants hoped and intended to further shroud West Face and Boland 

in controversy and scandal. 

208. This conduct constituted the tort of deceit against the targets of Black 

Cube's campaign, and caused damage to West Face and Boland as described herein. 

J. Inducing Breach of Confidence and Fiduciary Duty 

209. As described above, one aspect of the conspiracy engaged in by the 

Counterclaim Defendants was the Black Cube Campaign against Alex Singh. 

210. The Counterclaim Defendants, including specifically Black Cube, were 

aware that as the former General Counsel of West Face, Mr. Singh owed West Face 

duties of confidence and fiduciary duties. Notwithstanding that awareness, the 

Counterclaim Defendants knowingly conspired to have Almog-Assoulin intentionally 

elicit from Mr. Singh, and to surreptitiously record, privileged and confidential 

information (including information concerning legal advice conveyed by Mr. Singh to 

West Face) pertaining to the hiring and employment of Moyse. 
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211. After having obtained privileged and confidential information from Mr. 

Singh, including concerning his legal advice to West Face pertaining to the hiring and 

employment of Moyse, and with knowledge of the nature of that information, operatives 

of Black Cube promptly shared it with the Catalyst Defendants. The Catalyst 

Defendants received and utilized the contents of Mr. Singh's privileged and confidential 

communication with full knowledge of its privileged and confidential nature, thereby 

participating in the breach of confidence and breach of fiduciary duty committed 

thereby. 

K. Damages 

212. West Face and Boland have suffered significant damages as a result of 

the conduct of the Counterclaim Defendants pleaded above, including the Black Cube 

Campaign, the WIND Defamation, the Wolfpack Defamation and the Performance 

Defamation. Among other things, the negative publicity surrounding the Black Cube 

Campaign and the various Defamations has: 

(a) associated West Face with unsavoury events and allegations in the eyes 

of current and potential investors; 

(b) created the impression that anyone associated with West Face could 

potentially be the subject of "sting" operations or defamation, thereby 

deterring individuals from investing or associating with West Face; 

(c) scared away potential employees who could have helped grow and 

develop West Face's business, as a result of the risk that all West Face 
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employees are potential targets of "sting" activities by sophisticated 

international intelligence operatives like Black Cube; 

(d) resulted in West Face employees resigning in order to remove themselves 

from the controversy associated with West Face and Boland; 

(e) caused West Face investors to redeem their investments and withdraw 

the proceeds in question from West Face's investment funds, thereby 

reducing the management fees that West Face can earn; 

(f) deterred potential investors from investing with West Face, thereby further 

reducing the management fees that West Face can earn; 

(g) forced West Face to delay distributing all of the legitimate proceeds from 

the sale of WIND to investors in West Face managed investment funds; 

and 

(h) forced West Face to incur hundreds of thousands of dollars in expenses 

associated with the retention of legal, investigative and technical advisors 

in order to determine who played a role in and is responsible for the 

conduct pleaded above. 

213. Boland has also suffered severe reputational harm as a result of the Black 

Cube Campaign and campaign of defamation described in more detail above. His 

conduct, ethics and character have been severely and repeatedly impugned, which has 

harmed his ability to raise capital for business ventures at West Face and elsewhere 

and has otherwise limited his ability to pursue his professional activities. Moreover, 
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Boland is personally registered with various securities regulators across Canada and 

subject to the jurisdiction of U.S. regulators, and the conduct of the Counterclaim 

Defendants has improperly endangered his standing and reputation with those 

regulators. 

214. In the extraordinary circumstances of this case, very substantial awards of 

aggravated and punitive damages are appropriate, having regard to the high-handed, 

willful, wanton, reckless, contemptuous and contumelious conduct of the Counterclaim 

Defendants. Their conduct, and the conduct of others acting for them or on their behalf, 

has been truly deplorable and should shock the conscience of the Court. The sting on 

Justice Newbould described above, and the efforts of the Catalyst Defendants to take 

full advantage of that sting, amount to a full frontal assault on the administration of 

justice. 

L. The Catalyst Defendants Are Vexatious Litigants 

215. The Catalyst Defendants should be declared vexatious litigants under 

section 140 of the Courts of Justice Act. Boland and West Face repeat and rely upon 

the Fresh as Amended Statement of Defence and on all of the allegations in this Fresh 

as Amended Counterclaim relating to the sting operation against Justice Newbould. 

Catalyst and Callidus, under the direction of Glassman, De Alba, and Riley, have 

commenced multiple, repetitive, vexatious and abusive proceedings against West Face 

and now Boland. These proceedings are manifestly without merit and have been 

brought for improper and collateral purposes, including to embarrass and harass West 

Face and Boland. Once commenced, the Catalyst Defendants have either allowed 

these meritless claims to lay dormant or have actively engaged in abusive litigation 
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tactics to stall or delay the proper and final determination of their purported claims. 

Finally, the Catalyst Defendants' attempted "sting" on Justice Newbould constitutes an 

outright and highly improper attack on the proper administration of justice. 

216. Remarkably, before the Supreme Court of Canada dismissed Catalyst's 

application for leave to appeal, Catalyst had stated publicly that it was considering 

bringing a motion under Rule 59.06 to amend, set aside or vary Justice Newbould's 

Judgment in the Moyse Action, despite already having lost its appeal of that Judgment 

in the Court of Appeal, and despite having abandoned its threatened motion for leave to 

introduce fresh evidence on that appeal. The Catalyst Defendants will continue to 

engage in vexatious and abusive litigation unless and until they are restrained from 

doing so by this Honourable Court. 

M. Service Outside Ontario 

217. The Counterclaim Defendants may, without a court order, be served 

outside of Ontario pursuant to Rules 17.02(g) and (q), because the Counterclaim 

against the Counterclaim Defendants consists of claims in respect of a tort or torts 

committed in Ontario, and because the claims made in the Counterclaim are properly 

the subject matter of a counterclaim under the Rules. 

218. West Face proposes that this action be tried at Toronto. 
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1. The defendants to the counterclaim, The Catalyst Capital Group Inc. (“Catalyst”), 

Callidus Capital Corporation (“Callidus”), Newton Glassman (“Glassman”), 

Gabriel De Alba (“De Alba”) and James Riley (“Riley”) (collectively, the “Catalyst 

Defendants”), deny all of the allegations contained in the Fourth Fresh as 

Amended Statement of Defence and Counterclaim (the “Counterclaim”) of West 

Face Capital Inc. (“West Face”) and Gregory Boland (“Boland”) dated October 1, 

2019, save and except those allegations expressly admitted herein.    

Overview 

2. West Face and Boland have advanced this Counterclaim as a tactical move in 

response to the Statement of Claim (the “Claim”) with the intent of avoiding and 

obfuscating the issues raised in the Claim. The Claim addresses serious 

allegations of market distortion and the use of short-selling to wreak havoc on the 

capital markets in particular in relation to Callidus.  

3. The Counterclaim is nothing more than a smokescreen:  it is an improper attempt 

by West Face and Boland to distract the market from West Face’s poor fund 

management and deteriorating financial performance, to divert attention from the 

merits of Catalyst’s and Callidus’s claim, to shield West Face’s and Boland’s 

improper conduct from scrutiny by the courts, and to unduly limit the Catalyst 

Defendants from expressing themselves on matters of public interest.  

4. The Catalyst Defendants have neither defamed nor conspired to defame West 

Face or Boland, nor have they participated in any systematic “Campaign” to harm 

West Face and Boland, as alleged. Indeed, most of the statements complained of 
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by West Face and Boland were neither made nor published by the Catalyst 

Defendants. 

5. The Catalyst Defendants plead and rely upon the defences of fair comment, 

qualified privilege, public interest responsible communication, and as regards to 

certain statements complained about, the defence of justification. 

6. West Face and Boland have not suffered any harm or damages as a result of any 

alleged wrongful conduct on the part of the Catalyst Defendants. Any loss of 

investments or investor confidence, any inability to attract investors or raise 

investment funds, or any failure to retain or hire employees that West Face and 

Boland complain of in the Counterclaim, are directly attributable to West Face’s 

own past and continued underperforming Fund investments, as well as West 

Face’s poor investment decisions, lack of due diligence and incompetent 

management. Indeed, West Face’s performance has been abysmal for the better 

part of 5 years, and has resulted in an exodus of investors from its funds. This has 

nothing to do with the Catalyst Defendants, but rather West Face’s own poor 

management and ineptitude.  

7. The Catalyst Defendants are not vexatious litigants, as alleged. This allegation is 

also entirely tactical. West Face and Boland seek to avoid a determination of the 

merits of the allegations in the Claim that they have participated in an improper 

and unlawful short-selling campaign. 
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8. There is simply no foundation for the damages and other relief sought by West 

Face and Boland. The Counterclaim should be dismissed with substantial 

indemnity costs to the Catalyst Defendants.  

The Catalyst Defendants 

9. Catalyst is a Canadian private equity firm that specializes in investments in 

distressed and undervalued situations (i.e., investments in companies that are 

under-managed, under-valued or poorly capitalized). Catalyst has statutory and 

common law obligations to keep its investors and the public informed of matters 

concerning the management, conduct and performance of Catalyst, its affiliates 

and investment funds, and of any other matter material to the company. 

10. Callidus is a publicly traded asset-based lender that operates in the growth and 

recovery market in Canada and the U.S. Callidus provides capital to meet the 

financing requirements of companies that cannot access traditional lending 

sources. Callidus has statutory and common law obligations to keep its investors 

and the public informed of matters concerning the management, conduct and 

performance of Callidus and of any other matter material to the company. 

11. Glassman is the Managing Partner of Catalyst, and the Executive Chairman and 

a Director of Callidus. Riley is a Managing Director and the COO of Catalyst, and 

the Secretary and a Director of Callidus. De Alba is a Managing Director and 

Partner of Catalyst and has no role at Callidus.  

12. As officers and/or directors of Catalyst and/or Callidus, Glassman, Riley and De 

Alba have statutory and regulatory obligations to keep Catalyst’s and Callidus’s 
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investors and the public, as the case may be, informed of matters concerning the 

management, conduct and performance of Catalyst, Callidus, their affiliates and 

investment funds, and of any other matter material to the operation of the 

companies.  

13. At all material times, Glassman, Riley and De Alba were solely acting in their 

capacity as officers and/or directors of Catalyst and/or Callidus. Glassman, Riley 

and De Alba deny that they are personally liable for any alleged defamation, 

conspiracy, breach of confidence or any of the other alleged acts complained of by 

West Face and Boland. 

West Face and Its Poor Financial Performance 

14. West Face is an investment management firm that manages a number of hedge 

funds and investment portfolios in Canada, the United States and the Cayman 

Islands.  These include: 

(a) The West Face Long Term Opportunities Fund (the “Long Term 

Opportunity Fund”) - closed to new investors in 2007 with a cap of $700 

million, this group of funds consists of the West Face Long Term 

Opportunities Limited Partnership (the “Canadian Fund”), the West Face 

Long Term Opportunities (USA) Limited Partnership (the “US Fund”) and 

the West Face Long Term Opportunities Master Fund L.P. (the “Cayman 

Master Fund”).  The Canadian Fund, the US Fund and the Cayman Master 

Fund together invest in the West Face Long Term Opportunities Global 

Master Fund L.P. The West Face Long Term Opportunities Fund Ltd. (the 
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“Cayman Fund”) invests in the Cayman Master Fund. West Face is the 

investment advisor to each of the Canadian Fund, the US Fund and the 

Cayman Master Fund; and 

(b) The West Face Alternative Credit Fund (the “Alternative Credit Fund”)

– closed to new investors in September 2014 with a cap of $600 million, this 

group of funds consists of the West Face Credit Opportunities Master I L.P. 

which is managed by the WFCOF Cayman Inc., the West Face Alternative 

Credit Master L.P., which is managed by West Face ACF Cayman GP Inc. 

and WF ACF KI I L.P., which is managed by the WF ACF KY I GP Inc.  The 

focus of the West Face Alternative Credit Fund is on high risk investments 

in second-lien debt, unsecured debt, mezzanine financing, acquisition 

financing and bridge loans, 

 (collectively, the “West Face Funds”). 

15. The founding principal of West Face is Boland, who serves as CEO and Co-Chief 

Investment Officer. The other principals of West Face are Peter Fraser, Anthony 

Griffin and Thomas Dea. West Face’s investment strategies are directed by its four 

principals. Unlike other hedge fund firms, West Face has refused to subscribe or 

conform to reporting requirements of independent data and market research firms, 

such as Preqin, upon which institutional investors rely to perform due diligence and 

keep track of hedge fund managers and hedge fund performance.    

16. A significant part of West Face’s investment strategy is to take short positions in 

companies and try to take advantage of sharp declines in a company’s stock price. 
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West Face has taken short positions in companies such as Home Trust Company, 

SunOpta Inc., Hain Celestial Group, Inc., Air Methods Corporation and Callidus. 

17. Since 2011, the West Face Funds have consistently suffered from poor financial 

performance. For example, the Long Term Opportunity Fund has, for more than 5 

years, repeatedly underperformed relative to other indices, including the S&P/TSX 

Composite Total Return Index and the S&P 500. The Long Term Opportunity Fund 

consistently failed to achieve double digit returns and in some years incurred 

negative returns.   

18. As of June 30, 2017, prior to the alleged publication of the “Internet Postings” 

complained of, the cumulative returns earned in the Long Term Opportunity Fund 

were significantly below the cumulative returns of the S&P/TSX Composite Total 

Return Index and the S&P 500. As shown below, the three-year cumulative return 

on the Long Term Opportunity Fund as of June 30, 2017 was -2.5%.  In contrast, 

the three-year cumulative return for the S&P/TSX Composite Total Return Index 

and the S&P 500 for the same period were 9.5% and 31.7%, respectively. From 

the perspective of a five-year cumulative return, the Long Term Opportunity Fund’s 

performance lagged even further behind the comparative indices: 

West Face 
Long Term 

Opportunity Fund 

S&P/TSX 
Composite Total 

Return Index 

S&P 500

1-Year Cumulative 2.8% 11.0% 17.9% 

3-Year Cumulative -2.5% 9.5% 31.7% 

5-Year Cumulative 16.9% 52.1% 97.9% 
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19. The Long Term Opportunity Fund has consistently underperformed for many 

reasons, including: 

(a) negative investment returns from high investment exposure in oil and gas 

companies like PHI Inc. and Gran Tierra Energy Inc., following the collapse 

of the oil and gas market in 2014-2015; 

(b) “unexpected outcomes” in West Face’s investments in Entravision 

Communications Corporation and Air Methods Corporation; 

(c) investing in a company that was charged criminally for bribery and 

corruption; 

(d) investments that failed to meet West Face’s forecast; 

(e) failed short positions; and 

(f) over-attribution of illiquid investments. 

20. For example, in a public SEC 13F Filing, West Face disclosed that it suffered a 

negative US$204.1 million return over a three-year period ending February 20, 

2018 (equating to a -47.5% aggregate annual return and a -18% internal rate of 

return) in the following investments:  PHI Inc., Entravision Communications Corp., 

Gran Tierra Energy Inc., Hudson Technologies Inc., SunOpta Inc. and Suncoke 

Energy Inc. 

21. West Face’s poor investment performance meant that it never achieved the high 

water mark or preferred return on its funds. 
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22. As a consequence of West Face’s poor performance as a fund manager, its 

investors lost confidence in the firm and elected to redeploy their investment 

elsewhere. Thus, the total value of assets under West Face’s management 

(“AUM”) suffered a precipitous decline.  

23. West Face’s AUM declined from a high of approximately $2.8 billion to 

approximately $1.7 billion by March 2016. By September 2017, well before the 

publication of the alleged defamatory statements, West Face’s AUM had further 

declined to only approximately $1 billion as its investors rushed to redeem their 

investments.  

24. West Face was subject to significant redemptions from its investors well before the 

publication of any of the alleged defamatory statements. Contrary to West Face’s 

and Boland’s allegations, any loss of investments or investor confidence, or any 

inability to attract investors or raise investment funds, were a result of West Face’s 

poor financial performance and management. The Catalyst Defendants deny that 

West Face has suffered any loss or damages as a result any the actions by the 

Catalyst Defendants. 

25. The Catalyst Defendants further deny that West Face has encountered any 

difficulty in retaining or recruiting employees as a result of the actions of the 

Catalyst Defendants. If West Face has suffered such difficulties, then it is a result 

of employees who became seriously disillusioned with West Face’s financial 

struggles, extensive fund redemptions and future prospects and sought 

opportunity for advancement and growth elsewhere. Simply put, any inability to 
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retain or recruit employees is due to West Face’s dismal performance and rapidly 

declining AUM, and not attributable to the Catalyst Defendants. 

26. Moreover, the reputational damage suffered by West Face due to its exceedingly 

poor performance was further compounded when it announced: 

(a) in September 2017, the decision to suspend withdrawals and redemptions 

in the Long Term Opportunity Fund (known in the business as “gating”).  As 

a result of this extreme decision, investors in the Long Term Opportunity 

Fund were prohibited from withdrawing any of their investment from the 

Long Term Opportunity Fund. This decision, made out of necessity given 

the accelerated pace of redemption requests, created strong negative 

sentiment amongst West Face’s investors and the marketplace, and 

damaged West Face’s business prospects; and 

(b) in December 2017, the decision to discontinue offering both the US Fund 

and the Cayman Fund. As a result, investors in the US Fund and the 

Cayman Fund only received a return of capital on a pro rata basis upon 

redemption and not on an expected “first come-first out” basis. In effect, 

West Face could not meet investors’ demands for redemption and decided 

to wind up the US Fund and the Cayman Fund.   

27. Indeed, in December 2017, West Face acknowledged that its investment 

strategies were ill-suited to a hedge fund structure. West Face conceded that, over 

the last several years, the quarterly liquidity requirements for its hedge funds and 

the lack of available capital to allocate to private investments, have restricted West 
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Face’s ability to successfully participate in higher value opportunities, thereby 

resulting in losses. 

28. West Face’s losses and lack of “business success” have nothing to do with the 

Catalyst Defendants. They are solely attributable to West Face’s own 

mismanagement and ineptitude, which led its hedge funds to fail.   

29. West Face, itself, conceded this mismanagement. In 2018, West Face abandoned 

its flawed investment strategy that had failed its investors and attempted to create 

a new private equity fund, the “West Face Distressed Fund”. Unlike West Face’s 

other funds, the primary focus of the “West Face Distressed Fund” was intended 

to be on investments in distressed and undervalued situations - the same 

investment focus as Catalyst.  

30. West Face sought to raise $1 billion for its new fund, notwithstanding that it had no 

prior performance record of managing and creating value from a private equity 

fund focussed on distressed and undervalued investments. The size of the raise 

was excessive for a first time private equity fund by a manager with no private 

equity track record. 

31. In an attempt to raise the new fund, West Face held “road show” sales 

presentations to potential investors. These sales pitches presented a “cherry-

picked” list of specific investments that showed positive returns, while ignoring 

many of West Face’s investments that yielded negative or poor returns. This 

approach is not consistent with SEC rules. 
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32. Given the poor financial performance of the West Face Funds, the lack of any prior 

record of private equity fund performance of distressed and undervalued 

investments, West Face’s history of gating and prohibiting its investors from 

withdrawing their investments, West Face’s refusal to report to independent data 

and market research firms, and the selective and improper investment illustrations 

used to attempt to raise $1 billion from potential investors, West Face failed to raise 

the West Face Distressed Fund as would be expected. West Face’s failure to raise 

new funds had nothing to do with the Catalyst Defendants.  

33. Consequently, any loss that West Face and Boland have allegedly suffered or any 

lack of success on the part of West Face and Boland to attract investors for the 

new proposed private equity fund were entirely attributable to their own decisions 

and actions in marketing the proposed fund, and West Face’s growing reputation 

as a poor fund manager. 

The West Face Court Actions 

34. West Face and Boland improperly seek to have the Catalyst Defendants declared 

vexatious litigants in order to shield their own actions and wrongful conduct from 

scrutiny of the court. There is no basis for this extraordinary relief. The court actions 

that West Face and Boland complain of in the Counterclaim are neither abusive 

nor vexatious, as alleged.  

(i) The Moyse Action 

35. On June 25, 2014, an action was commenced against West Face and Brandon 

Moyse, a former employee of Catalyst who resigned to join West Face. The action 
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was commenced in order to enforce Moyse’s non-competition obligation pursuant 

to his Employment Agreement with Catalyst (the “Moyse Action”).      

36. Before his resignation, Moyse was on Catalyst’s internal “telecom” deal team 

working on Catalyst’s acquisition of Wind Mobile Inc. (“Wind”). 

37. Wind is a Canadian telecommunications provider that was formerly owned by 

VimpelCom Ltd. (“VimpelCom”) and Globalive Capital Inc. (“Globalive”).  

38. In late 2013, Catalyst and VimpelCom had entered into negotiations for the sale of 

VimpelCom’s interest in Wind. In the spring of 2014, Catalyst and VimpelCom 

entered into a confidentiality agreement to keep confidential the negotiations 

regarding Catalyst’s potential purchase of VimpelCom’s interest in Wind (the 

“Confidentiality Agreement”). In July 2014, Catalyst and VimpelCom also 

entered into an Exclusivity Agreement pursuant to which VimpelCom, its affiliates, 

and its advisor, UBS Securities Canada Inc. (“UBS”), were prohibited from 

soliciting or encouraging any offers, or participating in any negotiation or 

discussions with any other party regarding the sale of Wind (the “Exclusivity 

Agreement”). 

39. At that time, West Face was not considered by VimpelCom to be a serious player 

in the negotiations for Wind. VimpelCom had rejected earlier offers by West Face 

for the acquisition of Wind. 

40. By May 6, 2014, Catalyst and VimpelCom had agreed to a $300 million purchase 

price for Wind and were working to complete a formal Share Purchase Agreement.  
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41. On May 24, 2014, Moyse resigned from Catalyst effective June 22, 2014 to join 

West Face. 

42. The Moyse Action was therefore commenced on June 25, 2014 to enforce the non-

competition clause in Moyse’s Employment Agreement. 

43. As described further below, Moyse was subsequently enjoined, pursuant to an 

order of Justice Lederer of the Ontario Superior Court of Justice, from using, 

misusing or disclosing any and all confidential and/or proprietary information of 

Catalyst, and from engaging in activities competitive to Catalyst in order to be in 

compliance with the non-competition clause. Justice Lederer also ordered that 

Moyse’s personal computer and other electronic devices be forensically imaged 

and reviewed by an independent supervising solicitor. 

44. By August 3, 2014, a Share Purchase Agreement between Catalyst and 

VimpelCom was “substantially completed” for the sale of Wind to Catalyst. 

45. On August 11, 2014, VimpelCom and Catalyst informed Industry Canada that the 

deal “was done”.   

46. On August 15, 2014, VimpelCom demanded a $5 - $20 million break fee from 

Catalyst, which had been previously requested and abandoned by VimpelCom 

early in the negotiations. This demand for a break fee, made 10 days after 

VimpelCom told Catalyst that the Share Purchase Agreement was “substantially 

settled” and 4 days after Catalyst and VimpelCom informed Industry Canada that 

the deal was “done”, was rejected. 
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47. On September 15, 2014, it was announced that a consortium that included West 

Face (the “Consortium”), entered into an agreement with VimpelCom to purchase 

Wind for the same price as Catalyst had negotiated.  

48. On October 9, 2014, Catalyst amended its statement of claim against Moyse and 

West Face, alleging that West Face used confidential information it received from 

Moyse to successfully pursue the acquisition of Wind. 

49. The Moyse Action was tried on June 6-13, 2016 before Justice Newbould. The 

action was dismissed and costs were awarded against Catalyst. The decision and 

costs award were appealed and upheld by the Court of Appeal.  

50. Although it was unsuccessful, the Moyse Action was neither abusive nor vexatious.  

51. Before commencing the Moyse Action, Catalyst wrote to West Face and Moyse 

about the implications of the departure of Moyse and his acceptance of 

employment with West Face.  

52. In response, West Face and Moyse took the position that the non-competition and 

non-solicitation clauses of Moyse’s Employment Agreement were both 

unenforceable. West Face and Boland offered an “ineffectual assurance” that 

Moyse had no intention of revealing any information which could reasonably be 

considered confidential or proprietary in nature. Their response proposed that 

either Catalyst simply accept their assurance or go to court.  As West Face and 

Moyse “volunteered nothing”, Catalyst commenced an action and sought an 

injunction.  
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53. The injunction, as further particularized below, was granted by Justice Lederer of 

the Ontario Superior Court of Justice. During the course of the injunction 

proceeding, it was discovered that despite their assurances, Moyse had indeed 

provided West Face with Catalyst memos marked “Confidential” and “For Internal 

Discussion Purposes Only” (“Catalyst Confidential Memos”). It was learned that 

Moyse provided Catalyst Confidential Memos to Thomas Dea of West Face who 

then circulated them to the other partners and a Vice-President at West 

Face.  West Face and Moyse said nothing about the sharing of Catalyst 

Confidential Memos when they gave their assurances to Catalyst that that they 

had no intention of revealing or improperly using any information that was 

confidential to Catalyst. West Face and Moyse waited until Catalyst discovered 

that the Catalyst Confidential Memos had been delivered, before acknowledging 

that the transmission took place. As Justice Lederer found, West Face and Moyse 

provided an “ineffectual assurance”. In the face of the ineffectual assurance that 

West Face and Moyse did not have or would not improperly use Catalyst 

confidential information, it was reasonable and not vexatious of Catalyst to pursue 

the Moyse Action. 

54. On November 14, 2014, Justice Lederer issued an order enjoining Moyse from 

using, misusing or disclosing any and all confidential and/or proprietary information 

of Catalyst. To ensure that Moyse did not communicate confidential information to 

West Face, the court also enjoined Moyse from engaging in activities competitive 

to Catalyst, in compliance with the non-competition clause.  
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55. Justice Lederer held that there was a strong prima facie case that Moyse had 

breached the confidentiality clause of his Employment Agreement. The Court 

found that Moyse took and delivered to West Face confidential information which 

could demonstrate strategies Catalyst used in a competitive business. West Face 

understood the Catalyst Confidential Memos received were confidential. 

Notwithstanding its confidential nature, West Face distributed the Catalyst 

Confidential Memos to each of its partners and a Vice-President.  

56. Moreover, Justice Lederer ordered an Independent Supervising Solicitor (“ISS”) to 

review the forensic images of Moyse’s personal electronic devices to identify if any 

material confidential to Catalyst remained in Moyse’s possession. The order was 

necessary as it was discovered during the course of the injunction proceeding that 

Moyse had deleted emails evidencing the transmission of Catalyst Confidential 

Memos to West Face. Moyse opposed the order and asserted that he should be 

left to review and determine what must be produced. Justice Lederer rejected 

Moyse’s assertion. 

57. It was later discovered by the ISS, that on the very day that the court had ordered 

Moyse’s personal devices to be forensically imaged, Moyse downloaded military-

grade deletion software to his personal computer and deleted material from his 

computer the night before his computer was turned over for imaging.  

58. Contrary to West Face’s and Boland’s allegations, the Moyse Action was neither 

abusive nor vexatious. Indeed, the Court of Appeal for Ontario noted that Moyse’s 
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decision to delete material from his computer was a “serious breach of the court 

order”. 

(ii) The VimpelCom Action 

59. On May 31, 2016, a week before the trial of the Moyse Action, a claim was 

commenced against VimpelCom, its advisor UBS, and members of the 

Consortium, including West Face, for inducing breach of contract, conspiracy and 

breach of confidence relating to the Consortium’s acquisition of Wind (the 

“VimpelCom Action”). 

60. Contrary to West Face’s and Boland’s allegations, West Face did not act in an 

entirely appropriate manner with respect to the acquisition of Wind. Catalyst 

discovered, long after the commencement of the Moyse Action, that during the 

period of confidentiality and exclusivity with Catalyst: 

(a) confidential information was obtained by members of the Consortium about 

the dates of Catalyst’s exclusivity rights and the status of Catalyst’s 

negotiations and dealings with VimpelCom and its Board; 

(b) the Consortium had discussed and negotiated the purchase of Wind with 

VimpelCom and its advisors; 

(c) VimpelCom’s advisor, UBS, participated in and encouraged the 

Consortium’s competing proposals; and 

(d) the timing and content of the Consortium’s competing bid were designed for 

the specific purpose of providing VimpelCom with an alternative option to 
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Catalyst’s offer at the same time as VimpelCom was scheduled to consider 

the agreement with Catalyst. 

61. For example: 

(a) on or about July 18, 2014, West Face and the Tennenbaum Group 

requested, and later obtained, VimpelCom’s consent to share information 

and work together to develop a proposal for the acquisition of Wind; 

(b) on July 21, Tennenbaum Group’s principal, Michael Leitner (“Leitner”), 

wrote to West Face’s principal, Boland, stating that he “heard [C]atalyst is 

seeking exclusivity this week”; 

(c) on July 22, Leitner told Boland that “I spoke to Felix [Saratovsky of 

VimpelCom]…Catalyst may have this in exclusivity by the end of the week”; 

(d) on July 23, Leitner and Boland were advised that “[Jonathan] Herbst [of 

UBS] called me to say that the company has entered into exclusivity at the 

reserve price - $150 million”;  

(e) by August 1, West Face, Tennenbaum Group and other members of the 

Consortium reconciled their financial models. The Consortium received 

comments “over the phone” from VimpelCom about the Consortium’s Share 

Purchase Agreement and received some “feedback on price levels”;

(f) on August 1, the Consortium was advised when the Share Purchase 

Agreement with Catalyst was going to be submitted to the VimpelCom 

board; and 
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(g) on August 6-7, the Consortium, with the benefit of inside information, 

deliberately delivered its own “superior” proposal to pre-empt VimpelCom’s 

approval of Catalyst’s Share Purchase Agreement. At that time, the 

Consortium was also provided with additional confidential information about 

the internal processes and timetable of VimpelCom, including a revised 

board schedule. The Consortium was told by UBS “not to burn their file”. 

62. Contrary to West Face’s and Boland’s allegations, VimpelCom’s board was not 

genuinely dissatisfied with the offer from Catalyst. Rather, with information it 

improperly obtained in breach of the Confidentiality Agreement and the Exclusivity 

Agreement, West Face and the other members of the Consortium made a proposal 

they believed to be “superior” to Catalyst’s. Shortly thereafter, the Consortium’s 

proposal was deliberately provided during the period of the Exclusivity Agreement 

so that the VimpelCom board had, as stated by Leitner, “2 birds in hand” when it 

came to approve the Share Purchase Agreement with Catalyst. Providing the 

proposal before the VimpelCom board approved Catalyst’s Share Purchase 

Agreement was the Consortium’s “only play”.  

63. To the knowledge of West Face and Boland: 

(a) Catalyst was not aware at the time of any of the communications and the 

sharing of information that occurred amongst VimpelCom, Globalive, UBS 

and members of the Consortium;  

(b) the communications and the sharing of information that occurred among 

VimpelCom, Globalive, UBS and the Consortium were in violation of the 
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Confidentiality Agreement and the Exclusivity Agreement that Catalyst and 

VimpelCom had entered into; and 

(c)  the conduct of the Consortium, VimpelCom, Globalive and UBS was 

intended to frustrate and impair Catalyst’s contractual rights and to provide 

West Face and the other members of the Consortium with an improper 

advantage, and in fact their conduct let to these effects. 

64. Upon discovering these new facts, Catalyst commenced the VimpelCom Action 

against VimpelCom, Globalive, UBS and members of the Consortium.  The breach 

of and interference with Catalyst’s Confidentiality Agreement and Exclusivity 

Agreement by VimpelCom, Globalive, UBS, and members of the Consortium were 

not known to Catalyst at the time the Moyse Action was commenced. At issue in 

the VimpelCom Action are the breaches of contract and confidence alleged against 

VimpelCom, Globalive and UBS, contrary to Catalyst’s Confidentiality and 

Exclusivity Agreement, and the misuse of confidential information by the 

Consortium to conspire and induce VimpelCom to breach its agreements with 

Catalyst.   

65. The claim against VimpelCom, UBS and members of the Consortium is neither 

abusive nor vexatious.  

66. Indeed, Catalyst’s belief that confidential information about the Wind negotiations 

and transactions was improperly obtained by the Consortium in breach of 

Catalyst’s confidentiality and exclusivity rights has subsequently been confirmed 

by former West Face employees.  
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67. According to a former West Face employee with extensive experience as a 

portfolio manager, inside information about the Wind negotiations was obtained by 

members of the Consortium. As a result, the Consortium was able to purchase 

Wind by making a different bid with fewer conditions than Catalyst.  This employee 

stated that he thought the deal was “polluted” and that the Consortium had 

benefited from inside information about Catalyst’s confidential bid: 

Former WF 
employee 

But one of them in particular was – they were like ‘we can’t 
provide you with that’.  And somehow that news made its way into 
our shop.  And so they [the West Face consortium] made a bid 
with no conditions— 

Interviewer That’s crazy— 

Former WF 
employee 

--and the board took it. 

Interviewer --this is why – it’s crazy, isn’t it? I mean – 

Former WF 
employee 

It is, unless someone on the Wind board told you what the right 

answer was, but said they couldn’t put it on paper. 

Interviewer So they had inside information from Wind or from Catalyst?  Or 
from both, you think? 

Former WF 
employee 

They had information about Catalyst’s bid, and they had 
information about why Wind wasn’t taking it.  And so they gave a 
bid that was lower but a little bit different that the board would 
accept. 

68. Further, this same former West Face employee stated that Catalyst was correct in 

believing that West Face had indeed received confidential information about the 

Wind transaction that it was not supposed to have: 

Interviewer Who has the right answer? 

Former WF 
employee 

Catalyst.  It’s – I believe they’re correct that West Face had 

information they weren’t supposed to. 
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Interviewer Ah, okay. 

Former WF 
employee 

It just didn’t come to West Face’s hands the way-- 

Interviewer So what’s the right path?  Where did it go, I mean it’s -- 

Former WF 
employee The board. 

Interviewer A board member?  Of Wind, you think a board member of Wind 

gave them the-- 

Former WF 
employee 

Yeah.” 

69. A second former West Face employee with extensive investment industry 

experience stated that the Consortium’s winning bid was made as a result of 

collusion: 

Former WF 
employee  

[Catalyst] actually had a bid that was higher than ours.  They bid 
something, something over 300 million, I don’t know what.  Our belief 
that it was higher than ours.  Umm, so they kind of forgot about, they 
kind of forgot about, umm… If you remember what, umm, 
VimpelCom told UBS, the three key--. 

Interviewer Conditions. 

Former WF 
employee  

Umm, yeah. Umm, items they were looking for in the bidding process 
was, umm, expediency of close, whoever can close the fastest; 
certainty of close; and number three was price.  But price wasn’t the 
most important factor.  So, we put our bid in, and we said, “See, no 
conditions to close, we can close--.”  And the big thing was 
regulatory, because you need a regulatory approval to take 
ownership of the asset, and they had to put in a, a regulatory 
approval. 

Interviewer And you had that approval? 

Former WF 
employee  

We didn’t, but what we did differently from Catalyst Capital is we 
went to Tony Lacavera and we said, “Tony, umm, technically 
speaking, you already control this asset.  You own 51% of the votes, 
so why don’t we team up with you, we’ll give you the money, and 
then you pay VimpelCom?” 

Interviewer Is that, isn’t that conflict of interest? 
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Former WF 
employee 

No, no. There’s no conflict of interest. 

Interviewer He was selling to himself? 

Former WF 
employee  

He, well, he--. He only owned 5% of the business, remember? But 
he owned 51% of the votes. 

Interviewer Yeah. 

Former WF
employee  

So we said to him, “Why don’t we give you 285 million dollars, and 
then you use that to pay VimpelCom 285 million--.” 

Interviewer To buy their--. 

Former WF
employee  

“-to buy out their shares.” 

Interviewer 
-95%? 

Former WF 
employee  

Correct. And then, at some point later, we will restructure the 
company such that we own 90% and you own 10%.  So, we teamed 
up with Tony Lacavera, and he was first, was willing to do that 
because he would essentially be gifted a certain percentage of the 
company for free.” 

70. To date, no court has made any determination as to whether the actions of 

VimpelCom, UBS, Globalive or members of the Consortium had breached any of 

Catalyst’s confidentiality and exclusivity rights. Contrary to West Face’s and 

Boland’s allegations, these issues were not determined by Justice Newbould in the 

Moyse Action.  VimpelCom and other defendants in that action were not parties to 

nor subject to any documentary or oral discovery in the Moyse Action. No court 

has heard from VimpelCom or UBS regarding the circumstances surrounding the 

sale of VimpelCom’s shares of Wind. No explanation has been given by 

VimpelCom about why it made its demand for a break fee after having already 

settled the terms of a Share Purchase Agreement with Catalyst and announcing 

that a deal with Catalyst was done. There has been no explanation by UBS for the 

numerous conversations it had with the Consortium throughout the period of 
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Catalyst’s Exclusivity Agreement. The propriety of VimpelCom’s, UBS’s and 

Globalive’s conduct that led to the Consortium’s bid has yet to be adjudicated 

upon.  

71. Given the foregoing, there is no basis whatsoever to have the Catalyst Defendants 

declared as vexatious litigants. 

(iii) The Veritas Action – 2014 Short-Selling Attack 

72. On June 18, 2015, an action against Veritas Investment Research Corporation 

(“Veritas”) and West Face was commenced for defamation, conspiracy and 

intentional interference with economic relations relating to a short-selling scheme 

orchestrated against Catalyst and Callidus (the “Veritas Action”). 

73. The short-selling scheme involved the publication and dissemination of reports by 

West Face and Veritas that contained false and defamatory statements impugning 

the financial viability and conduct of both Catalyst and Callidus.  The scheme was 

designed to deceive market participants into believing that Callidus was a poor 

investment, and thus to drive the price of Callidus stock downward.  

74. At a meeting between West Face and Veritas representatives in December 2014, 

Boland disclosed details of an unfavourable report that West Face had prepared 

regarding Callidus (the “West Face Report”). Boland “arranged” for the report to 

be shared with Veritas so that Veritas would produce a second unfavourable report 

on Callidus (the “Veritas Report”), creating the false impression that West Face 

and Veritas had independently and separately issued negative reports. This had 

the effect of deceiving the market place into believing that a negative consensus 
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was building against Callidus, and driving the price of Callidus stock downward 

which, in turn, bolstered West Face’s admitted short-selling campaign. 

75. Catalyst and Callidus claim that the Veritas Report and West Face Report 

contained false and defamatory statements impugning the financial viability and 

conduct of both Callidus and Catalyst designed to cause shareholders to sell 

Callidus stock.  The Veritas Action is not abusive or vexatious, as alleged. 

76. Indeed, West Face had previously sought to strike Catalyst’s and Callidus’s claim 

in its entirety on the basis that it disclosed no reasonable cause of action. West 

Face’s motion to strike, however, was dismissed by the Ontario Superior Court of 

Justice. 

77. On appeal, the Court of Appeal of Ontario confirmed that Catalyst and Callidus 

have “made out a prima facie cause of action in defamation against both West 

Face and Veritas” and are “proceeding in good faith”. 

78. There is no basis for this second attempt by West Face to prematurely halt the 

Veritas Action and have the Catalyst Defendants declared as vexatious litigants.

(iv) The Conspiracy Action – 2017 Short-Selling Attack 

79. This action by Catalyst and Callidus against West Face, Greg Boland, Anson 

Group Canada and others, relates to a subsequent short-selling attack that began 

on August 9, 2017 when the Wall Street Journal published an article regarding 

false whistleblower complaints filed with the OSC against Callidus and Catalyst.  
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80. The Catalyst Defendants repeat and rely on their assertions contained in the 

Statement of Claim. 

81. The Counterclaim is an attempt by West Face and Boland to avoid a court 

adjudication on West Face’s and Boland’s conduct in this case and to conceal its 

behaviour in communicating with the whistleblowers and short-selling Callidus 

stock. The within action is neither abusive nor vexatious, as alleged.  

The Litigation and Investigations 

82. Following the short-selling attack in August 2017, Catalyst, through its counsel, 

retained Tamara Global Holdings Ltd. (“Tamara Global”) to provide personal and 

corporate security and to provide litigation support in respect of ongoing and 

contemplated litigation. 

83. Tamara Global was authorized to retain subcontractors and additional consultants 

pursuant to its retainer. 

84. Tamara Global retained B.C Strategy UK Ltd. (“B.C. Strategy”) for the purpose of 

litigation, including litigation between Catalyst and West Face. B.C. Strategy was 

to execute its retainer in accordance with its best professional judgment.  

85. The Catalyst Defendants deny that it engaged B.C. Strategy for any improper 

purpose, as alleged. The Catalyst Defendants did not direct or have any 

involvement in the alleged activities described by West Face in the Counterclaim. 

The Catalyst Defendants did not conspire with B.C. Strategy or with any of the 

other defendants to engage in any unlawful activity.  
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86. B.C. Strategy was to conduct itself at all times in a lawful manner. Insofar as the 

Catalyst Defendants are aware, all interviews and meetings were conducted and 

all information was gathered by B.C. Strategy, lawfully.   

87. The interviews and meetings were conducted for the purpose of litigation between 

Catalyst and West Face. The interviews and meetings and any information that 

exists therefrom are therefore privileged, unless that privilege is expressly waived. 

88. The Catalyst Defendants did not induce West Face employees to breach any 

duties of confidence or fiduciary duties, as alleged. Specifically, none of the 

information obtained by B.C. Strategy, including any purported information from 

Alex Singh related to the hiring and employment of Moyse, is privileged. If any 

information was privileged then any such privilege has been waived by West Face.  

This occurred when Alex Singh delivered an affidavit in the Moyse Action and was 

cross-examined thereon in relation to Moyse’s hiring, including advice and 

direction he gave to Moyse and West Face about these and other related matters. 

Singh’s affidavit and cross-examination transcript and additional evidence in 

relation to these matters were filed and relied upon by West Face at the trial of the 

Moyse Action. 

89. In any event, West Face and Boland have suffered no damages whatsoever as a 

result of the employee interviews. No actionable wrong has been committed 

against West Face or Boland. 

90. With respect to B.C. Strategy’s meeting with Mr. Newbould, the Catalyst 

Defendants had no prior knowledge of the meeting with Mr. Newbould. The 
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Catalyst Defendants were only informed of the meeting with Mr. Newbould after 

the meeting had occurred. 

91. The Moyse Appeal was to commence on September 25, 2018. Upon learning of 

the meeting with Mr. Newbould, a brief adjournment of the appeal was sought to 

consider a possible motion to introduce fresh evidence.  

92. Upon further consideration of B.C. Strategy’s meeting with Mr. Newbould and its 

implications, Catalyst abandoned any motion to introduce fresh evidence on the 

appeal. 

93. Catalyst also sought to strike the allegations regarding Mr. Newbould from the 

Counterclaim. West Face and Boland, however, opposed Catalyst’s request to 

strike. They did so, in part, to deflect attention away from their own improper 

activities and the merits of Catalyst’s and Callidus’s claim against them. 

94. West Face and Boland have also engaged with the media to keep this litigation in 

the public eye, including matters surrounding Mr. Newbould.

95. West Face and Boland have not suffered any damages as a result of the meeting 

with Mr. Newbould, nor does it constitute any actionable wrong against them. 

The Alleged Defamation Campaign 

96. Contrary to West Face’s and Boland’s allegations, the Catalyst Defendants did not 

make any defamatory statements to the media or the financial community, nor did 

they issue any false and defamatory press releases, investor communications or 

internet postings regarding West Face or Boland. Further, the Catalyst Defendants 
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did not authorize B.C. Strategy, PSY Group Inc., Emmanuel Rosen, Virginia 

Jamieson, or any other party to make or post any defamatory statements, through 

aliases or otherwise, concerning West Face or Boland, as alleged.  

97. The Catalyst Defendants did not on their own (or in concert with the other 

defendants by counterclaim) engage in any of the activities described as the 

alleged “Defamation Campaign”.  

98. The Catalyst Defendants state that the words complained of by West Face and 

Boland in the Counterclaim are incapable of bearing any of the meanings pleaded, 

do not bear the meanings pleaded, and are not defamatory. Further, the Catalyst 

Defendants plead and rely upon the fair comment defence, the qualified privilege 

defence, the public interest responsible communication defence, and with respect 

to certain statements set out below, the defence of justification. 

99. The Catalyst Defendants acted in good faith and deny all allegations that they 

acted maliciously towards West Face and Boland. 

100. The statements complained of by West Face and Boland are expressions relating 

to matters of public interest. The Counterclaim is merely an attempt by West Face 

and Boland to chill off the Catalyst Defendants from expressing themselves on 

matters that are of public interest. 

101. Further particulars of the Catalyst Defendants’ defence regarding the statements 

complained about in Catalyst’s press releases, Catalyst’s investor letters, and the 

internet postings are pleaded below. 

236



-31- 

(i) Catalyst Press Releases

102. West Face and Boland complain of two press releases issued on August 18, 2016 

(the “August 18 Press Release”) and October 13, 2016 (the “October 13 Press 

Release”) (collectively, the “Press Releases”). The Press Releases were issued 

following the release of Justice Newbould’s decision in the Moyse Action and his 

decision on costs. 

103. The outcome of the Moyse Action and the costs decision are information material 

to the company. 

104. Pursuant to its statutory and common law obligations, Catalyst had a duty to 

disclose such material information to the public. The statements in the Press 

Releases that West Face and Boland complain about were not made with malice 

or with the intent to injure West Face or Boland. Rather, the statements that West 

Face and Boland complain about were made by Catalyst in the course of 

discharging its duty to keep the public informed of material information concerning 

the company and are protected by the defence of qualified privilege.  

105. The statements made in the Press Releases that West Face and Boland complain 

about are also protected by public interest responsible communication defence. 

106. The statements made in the Press Releases that are opinion constitute fair 

comment, made in good faith and without malice, on matters of public interest. 

107. In addition, with respect to the August 18 Press Release, the statement 

complained about that “Additional evidence has come out since the Moyse 
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litigation that supports the new case that alleges conspiracy and breach of 

contract” is true. Since the commencement of the Moyse Action, additional 

evidence was discovered that members of the Consortium, including West Face, 

were kept apprised of Catalyst’s negotiations for Wind, and had discussed and 

negotiated the purchase of Wind during the period of Catalyst’s Confidentiality and 

Exclusivity Agreement with VimpelCom. The truth about the Consortium’s above-

noted conduct is unassailable. 

108. With respect to the statements complained about in the October 13 Press Release, 

the actions of West Face and Moyse in receiving and circulating Catalyst 

documents marked “Confidential”; the deletion of data and information from 

Moyse’s personal devices following a court order intended to preserve such 

information, and West Face’s and Moyse’s failure to be forthcoming about their 

conduct, are fairly characterized as “unethical”.   

109. The Catalyst Defendants deny that the Press Releases caused West Face or 

Boland any damages whatsoever as a result of their publication.  Further, the 

Catalyst Defendants by Counterclaim were never served with a Notice of Libel 

pursuant to section 5 of the Libel and Slander Act with respect ot the National 

Post/Financial Post article published on August 19, 2016 (referred to in paragraph 

129 of the Fourth Fresh as Amended Statement of Defence and Counterclaim of 

the Plaintiffs by Counterclaim). 
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 (ii) Catalyst Investor Letters 

110. West Face and Boland complain of statements made in letters sent by Catalyst to 

its investors on August 14, 2017 (the “August 14 Investor Letter”) and March 19, 

2018 (the “March 19 Investor Letter”) (collectively, the “Investor Letters”).  

111. Specifically, the statements complained about in the August 14 Investor Letter 

addressed the short-selling attack against Callidus. It had been the subject of a 

short-selling attack that had a significant and material impact on its share price. 

Catalyst received information that Callidus and Glassman were targeted by a 

group, including Boland of West Face, acting in concert to short-sell Callidus stock 

and spread false rumours in the marketplace.  

112. Pursuant to its obligations, Catalyst is required to inform its investors of material 

information concerning the short-selling attack.  The statements contained in the 

August 14 Investor Letter were not made with malice with the intent to injure West 

Face or Boland. Rather, these statements were made in the course of discharging 

Catalyst’s duty to keep its investors informed of material information concerning 

the company and are protected by the defence of qualified privilege. 

113. The statements made in the August 14 Investor Letter that West Face and Boland 

complain about are also protected by the public interest responsible 

communication defence. 

114. The statements made in the August 14 Investor Letter that are opinion constitute 

fair comment, made in good faith and without malice, on matters of public interest. 
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115. The matters addressed in the March 19 Investor Letter concern both the Moyse 

Action and the VimpelCom Action, and the information discovered from former 

West Face employees that are material to those Actions. 

116. The March 19 Investor Letter accurately set outs the information obtained from 

West Face former employees, including information that:    

(a) inside information about the Wind negotiations was improperly 

communicated to members of the Consortium during the period of 

Catalyst’s exclusivity and confidentiality; 

(b) West Face had indeed received confidential information about the Wind 

transaction that it was not entitled to have; and 

(c) the deal with the Consortium was “polluted” and that the Consortium had 

benefited from inside information about Catalyst’s confidential bid. 

117. The statements contained in the March 19 Investor Letter that West Face and 

Boland complain about are protected by the defence of qualified privilege. 

118. The statements contained in the March 19 Investor Letter that West Face and 

Boland complain about are also protected by the public interest responsible 

communication defence. 

119. The statements made in the March 19 Investor Letter that are opinion constitute 

fair comment, made in good faith and without malice, on matters of public interest. 
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120. The Catalyst Defendants deny that the Investor Letters caused West Face or 

Boland any damages whatsoever as a result of their publication. Further, the 

Catalyst Defendants by Counterclaim were never served with a Notice of Libel 

pursuant to section 5 of the Libel and Slander Act with respect to the Globe and 

Mail article published on April 17, 2018 (referred to in paragraphs 195 and 199 of 

the Fourth Fresh as Amended Statement of Defence and Counterclaim of the 

Plaintiffs by Counterclaim).  

(iii) “Internet Postings” 

121. The Catalyst Defendants deny that they authored, created, published, directed or 

instructed any party to draft, create or publish the internet postings complained 

about by West Face and Boland. 

122. The Catalyst Defendants did not create or use, or direct any party to create or use 

false identities or aliases to post statements that were false or otherwise, as 

alleged. The Catalyst Defendants have no knowledge of the authors of the internet 

postings complained of by West Face and Boland. 

123. Specifically: 

(a) Boland Post: the Catalyst Defendants did not author or direct any party to 

author the alleged post that West Face and Boland have defined in the 

Counterclaim as the “Boland Post”, nor did they create or direct any party 

to create any of the websites and Twitter accounts through which the post 

was allegedly posted. Until being notified by West Face’s counsel, the 

Catalyst Defendants had no knowledge of the alleged websites and Twitter 
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accounts. Indeed, these websites and Twitter accounts are largely unknown 

to the public with little to no visitors or followers. The post and the alleged 

websites and Twitter accounts are largely unknown. Contrary to West 

Face’s and Boland’s allegations, the post was not widely read or 

disseminated.  Moreover, most, if not all, of the information contained in the 

post is derived from past publications from recognized news media for 

which West Face and Boland made no complaint;  

(b) Wolfpack Video: the Catalyst Defendants did not create or direct any party 

to create the video that West Face and Boland have labelled in the 

Counterclaim as the “Wolf Pack Video”, nor did they create or direct any 

party to create Twitter accounts through which the video was allegedly 

posted. The Catalyst Defendants had no knowledge of the video or the 

Twitter accounts through which the video was allegedly posted until it was 

brought to their attention by West Face’s counsel. The video and the alleged 

Twitter accounts are largely unknown. There is no evidence that the video 

was widely disseminated or viewed so as to attract any negative attention 

to West Face or Boland; 

(c) Esco Post: the Catalyst Defendants did not author or direct any party to 

author the post that West Face and Boland have defined in the 

Counterclaim as the “Esco Post”, nor did they create or direct any party to 

create any of the alleged websites and Twitter accounts through which the 

post was allegedly posted. The Catalyst Defendants did not direct or 

indirectly use the pseudonym “julesljones”, as alleged. Until the post was 

242



-37- 

brought to their attention by West Face’s counsel, the Catalyst Defendants 

had no knowledge of the post. Indeed, the post contains statements 

regarding Callidus that are inaccurate. The alleged post and Twitter account 

are not widely known to the public. The post was not broadly disseminated 

or read so as to attract any negative attention to West Face and Boland; 

(d) Face the Music Post: the Catalyst Defendants did not author or direct any 

party to author the post that West Face and Boland have defined in the 

Counterclaim as the “Face the Music Post”, nor post directly or indirectly on 

the website that the post was allegedly posted. The Catalyst Defendants 

had no knowledge of the alleged post or the website upon which the post 

was posted, until it was brought to their attention by West Face’s counsel. 

The post and the website are widely unknown to the public. The alleged 

post and Twitter account are not widely known to the public. The post was 

not broadly disseminated or read so as to attract any negative attention to 

West Face and Boland; 

(e) Wolfpack Corruption Post: the Catalyst Defendants did not author or 

publish, nor direct any party author or publish the post that West Face and 

Boland have defined in the Counterclaim as the “Wolfpack Corruption Post”. 

Further, they did not create nor cause anyone to create the website upon 

which the post was allegedly posted. Moreover, they did not create nor 

direct any party to create the Twitter accounts through which the post was 

allegedly posted. Until the post was brought to their attention, the Catalyst 

Defendants had no knowledge of the alleged post or the website and the 
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Twitter accounts through which the post was allegedly posted. The alleged 

post and website are not widely known to the public. The post was not 

broadly read or disseminated so as to attract any negative attention to West 

Face and Boland; and 

(f) Westface.net Post: the Catalyst Defendants did not publish, create, make 

directly or indirectly the statements complained of in the post that West Face 

and Boland have defined in the Counterclaim as the “Westface.net Post”. 

Further, they did not use any pseudonym nor cause any pseudonym to be 

registered, as alleged. Moreover, they did not create or register the website, 

as alleged. The alleged post and website are not widely known to the public. 

The post was not broadly disseminated or viewed so as to attract any 

negative attention to West Face and Boland. 

124. Contrary to West Face and Boland’s allegations, the Catalyst Defendants did not 

conspire to harm West Face or Boland by disseminating false or defamatory 

statements through any “Defamation Campaign”. The Catalyst Defendants did not 

engage in any unlawful or wrongful activity, as alleged.  

125. In any event, West Face and Boland have not suffered any loss or damages as a 

result of the publication, circulation or posting of the Press Releases, Investor 

Letters and Internet Postings.  Well before the publication of any of the defamatory 

statements complained of, West Face suffered a precipitous decline in its AUM as 

a result of its poor financial performance and mismanagement. For the better part 

of 5 years, West Face consistently underperformed relative to other indices, often 
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incurring negative or minimal returns. The loss and damages alleged to have been 

suffered by West Face and Boland are a result of West Face’s and Boland’s own 

failed investment decisions and mismanagement, and not as a result of any actions 

of the Catalyst Defendants.  

Conclusion 

126. There is no merit to the Counterclaim and it ought to be dismissed. The 

Counterclaim is a bald attempt by West Face and Boland to distract the market 

from West Face’s poor fund management and deteriorating financial performance, 

to divert attention from the merits of Catalyst’s and Callidus’s claim, to shield West 

Face’s and Boland’s improper conduct from scrutiny by the courts, and to chill off 

the Catalyst Defendants from expressing themselves on matters of public interest. 

127. West Face and Boland have not suffered any damages whatsoever as a result of 

any conduct by the Catalyst Defendants.  

128. In any event, the damages claimed are excessive and too remote to be 

recoverable at law. West Face and Boland have failed to mitigate their damages. 

129. The Catalyst Defendants did not act in a reckless, high-handed, malicious, 

oppressive or reprehensible manner that would warrant an award of aggravated or 

punitive damages.  

130. The Catalyst Defendants therefore request that the Counterclaim be dismissed 

with costs on a substantial indemnity basis. 

245



-40- 

September 25, 2018 
November 29, 2019 

GOWLING WLG (CANADA) LLP 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto ON M5X 1G5 

Tel: 416-862-7525 
Fax: 416-862-7661 

John E. Callaghan (#29106K) 
john.callaghan@gowlingwlg.com 

Benjamin Na (#409580) 
benjamin.na@gowlingwlg.com 

Matthew Karabus (#61892D) 
matthew.karabus@gowlingwlg.com 

MOORE BARRISTERS 
Professional Corporation 
393 University Avenue, Suite 1600 
Toronto, ON M5G 1E6 

Tel:  416-581-1818 x.222 
Fax:  416-581-1279 

David C. Moore (#16996U) 
david@moorebarristers.com

Lawyers for the Defendants by 
Counterclaim, The Catalyst Capital Group 
Inc., Callidus Capital Corporation, Newton 
Glassman, Gabriel De Alba and James 
Riley  

TO: SERVICE LIST

246



THE CATALYST CAPITAL GROUP INC. et al -and- WEST FACE CAPITAL INC. et al. 
Plaintiffs Defendants 

Commercial Court File No. CV-17- CV-17-587463-00CL 

ONTARIO
SUPERIOR COURT OF JUSTICE

COMMERCIAL LIST  
PROCEEDING COMMENCED AT  

TORONTO  

REPLY AND DEFENCE TO COUNTERCLAIM

GOWLING WLG (CANADA) LLP 
Barristers & Solicitors 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto ON M5X 1G5 

John E. Callaghan (#29106K) 
john.callaghan@gowlingwlg.com 
Benjamin Na (#409580) 
benjamin.na@gowlingwlg.com 
Matthew Karabus (#61892D) 
matthew.karabus@gowlingwlg.com 

MOORE BARRISTERS 
Professional Corporation 
393 University Avenue, Suite 1600, 
Toronto, ON M5G 1E6 

David C. Moore (#16996U) 
david@moorebarristers.com 

Tel:  416-581-1818 x.222 
Fax:  416-581-1279 

Lawyers for the Defendants to the Counterclaim, The Catalyst 
Capital Group Inc., Callidus Capital Corporation, Newton 
Glassman, Gabriel De Alba and James Riley 

TOR_LAW\ 10137114\1 

247



THIS IS EXHIBIT 3
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

248



Guiding Principles

OVERVIEW  GUIDING PRINCIPLES  COMMUNITY  CASE STUDIES  AWARDS & RECOGNITION

Principle 1: Excellence

Catalyst is a �rm dedicated to the pursuit of excellence, adhering to the very highest

standards of integrity. As a result, Catalyst embraces the fact that excellence is an

ongoing and evolving process, and de�ned from our investors’ perspective only. We at

Catalyst are committed to continually preserving, pursuing and building upon this

dedication to excellence, which by our de�nition includes the pursuit of the highest

standards of integrity, in all that we do. On behalf of our investors, Catalyst’s culture of

excellence is both our mandate and our mission.

Principle 2: Superior Analytics

Our ability to deliver exceptional, insightful and unique analytics is our foremost

competitive advantage. It is what unquestionably sets us apart and what will

unquestionably be the “catalyst” for our lasting success. We don’t pretend to be the

smartest; we strive to be the hardest working and most thorough analytical team. We will

approach every assignment with vigor and absolute resoluteness. We will mentor and
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coach each other to ensure we continuously hone, invest in, and master our analytical

excellence.

Principle 3: The Details

The crux of our work is in the details. We dig deep into the minutiae to reveal what others

have missed. It is this search in the details that allows us to discover true value and �nd

the very best answers. We will never settle for the status quo because of our commitment

to excellence and because we know that hidden within the details is, by de�nition,

reduced risk and/or improved returns for our investors.

Principle 4: Intellectual Curiosity

We recognize that it takes constant intellectual curiosity to fully explore the possibilities.

We will therefore go to extraordinary lengths to explore issues and situations to their

logical end maintaining an environment where such exploration is encouraged and

supported. We will always ask questions, even when we feel certain that we know the

answers. Regardless of role within the organization, we are all expected to passionately

and meaningfully debate all of the issues we encounter. We will do this respectfully,

keeping in mind that it is not personal; it is driven by our commitment to the fact that the

investors’ best interests are always our #1 concern. After all, it is intellectual curiosity that

will ensure we identify and uncover all the angles and subtleties of a situation, and enable

our continued collective and personal development.

Principle 5: Team

We are only truly empowered as a team. As individuals we cannot possibly anticipate all of

the nuances of a situation. Our combined intellect/insight exceeds the sum of our parts,

and our ability to work collectively, leveraging all insights, experiences and abilities, is the

key to our continued success. While individual creativity and independent thinking are

always encouraged, we will only reap the most remarkable results when we capitalize on
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the intellectual collective of our di�erent perspectives. As a member of the Catalyst team

we will hold each other accountable for imparting our knowledge to each other and

acknowledge that for our continued success and the protection of our investors’ best

interests, our individual expertise must be shared.

Principle 6: Reputation

Our reputation is at the heart of our business. The quality of our people, the work we do,

and our dedication to excellence and integrity are paramount to our reputation. We will

hold ourselves up to the highest levels of integrity and ethical standards, and instill pride

in the Catalyst name. We will lead by example, treating our team members, our investors

and all of our stakeholders with the utmost respect. Our reputation for excellence is and

will continue to be our greatest asset.

251



THIS IS EXHIBIT 4
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

252



 
Management’s Discussion and Analysis – Year Ended December 31, 2017 
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Competitive Business Environment  
Callidus’ ability to originate new asset-based loans could be significantly affected by the activities of other industry 
participants.  New competitors may enter the Canadian asset-based loan market or current market participants may 
significantly increase their activities in this area. There can be no assurance that Callidus will be able to compete 
effectively with its current and future competitors in connection with the origination of new loans. If these or other 
competitors were to engage in aggressive pricing policies, Callidus may have difficulty originating new loans or 
could be forced to offer lower rates, both of which could have a material adverse effect on the Corporation. Some of 
Callidus’ competitors offer a broader range of financial and lending services than Callidus and can leverage their 
existing customer relationships to offer and sell services that compete directly with Callidus’ services. Further, 
Callidus’ competitors may have greater financial, technical, marketing, origination and other resources, and may 
have greater access to lower cost capital. As a result of competition, Callidus may not be able to attract new 
customers, retain existing customers, or sustain the rate of growth that Callidus has experienced to date. As a result, 
Callidus’ ability to profitably expand its loan portfolio may decline. If Callidus’ existing customers choose to use 
competing sources of credit to refinance their debt, Callidus’ loan portfolio could be adversely affected. 

Entering New Markets 
The Corporation plans to expand Callidus Lite and to further expand in the U.S. asset-based lending industry. The 
U.S. is a different lending market with different competitive dynamics and therefore presents distinct and substantial 
risks. The Corporation faces competition from significantly larger lenders in the U.S. If the expansion of the 
Callidus Lite product or the growth in the U.S. does not develop as currently anticipated, or if Callidus is unable to 
penetrate the U.S. market successfully, such result could have a material adverse effect on the Corporation. 

Litigation  
From time to time in the ordinary course of its business, Callidus may become involved in various legal 
proceedings, including commercial, employment, class action and other litigation and claims, as well as 
governmental and other regulatory investigations and proceedings. Such matters can be time‐consuming, divert 
management’s attention and resources and cause Callidus to incur significant expenses. Furthermore, the results of 
any such actions could have a material adverse effect on the Corporation.  

West Face Capital Inc. and Gregory Boland have filed a statement of defence and counterclaim seeking $500 
million of damages and punitive damages against the Company, among others. The basis of the claim is, among 
other things, an allegation of conspiracy and defamation. The proceedings are at a preliminary stage and the 
Company is not able to ascertain whether the claim against it is has any merit. 

Subsequent to year end, a counterclaim was brought against the Company by a former employee of an investment 
banking firm for approximately $3.4 million of damages based upon allegations that the Company, among others, 
improperly contacted the investment banking firm for the purpose of causing him harm. The proceedings are at a 
preliminary stage and the Company is not able to ascertain whether the claim against it is has any merit. 

Subsequent to year end, the Quebec court dealing with the insolvency of Bluberi and related companies, issued an 
order authorising a litigation funding arrangement from a third party professional funder and the commencement of 
an action against the Company. The action would seek compensatory, moral and punitive damages in connection 
with the Company’s enforcement of its loan and security therefor which gave rise to the Company’s acquisition of 
Bluberi. So far as the Company is aware, no such action has been commenced and there is no bona fide basis for 
such an action. The Company intends to seek leave to appeal the Quebec court’s order permitting the action and will 
defend any action that is ultimately brought against it. 

Operating Policies and Strategies  
The Board of Callidus has the authority to modify or waive certain of the Corporation’s operating policies and 
strategies without prior notice and without the approval of Callidus shareholders. Callidus cannot predict the effect 
that changes to its current operating policies and strategies would have on its business, operating results or share 
price. Changes to the Callidus’ operating policies and strategies could have a material adverse effect on the 
Corporation. 

Lack of Regulation 
Currently, there are no regulatory capital requirements on asset-based lenders that would impede their ability to 
extend credit, unlike the major commercial banks which imposed are subject to the provisions of the Bank Act 
(Canada) and Basel III. Any changes to the regulation of the asset-based lending industry could have a material 
adverse effect on the Corporation. 
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AMENDED THI  tia4-120._ 
MODIFIE CE 

❑ RULE/LA REGLE 402 ( ) 
/THE ORDER OF  3 1,1 1   

I ;1019  ONTARIO 

PURSUANT TO 
CONFORMEMENT A 

L'ORDONNANCE DU 
DATED / F 

Court File No. CV-17-587463-00CL 

SUPERIOR COURT OF JUSTICE 

MiEt c56A*Frolialegt u EI:iftE DE M€ 

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL 
CORPORATION 

Plaintiffs 

and 

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. 
c.o.b. ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE 
VENTURES LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON 

INVESTMENTS MASTER FUND LP, AIMF GP, ANSON CATALYST 
MASTER FUND LP, ACF GP, MOEZ KASSAM, ADAM SPEARS, SUNNY 

PURI, CLARITYSPRING INC., NATHAN ANDERSON, BRUCE 
LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, JEFFREY 

MCFARLANE, DARRYL LEVITT, RICHARD MOLYNEUX, GERALD DUHAMEL, 
GEORGE WESLEY VOORHEIS, BRUCE LIVESEY AND JOHN DOES #4-10 

Defendants 

FRESH AS AMENDED STATEMENT OF CLAIM 

TO THE DEFENDANT(S): 

A LEGAL PROCEEDING HAS BEEN COMMENCED AGAINST YOU by the Plaintiff. 
The Claim made against you is set out in the following pages. 

IF YOU WISH TO DEFEND THIS PROCEEDING, you or an Ontario lawyer acting for 
you must prepare a Statement of Defence in Form 18A prescribed by the Rules of Civil Procedure, 
serve it on the Plaintiffs lawyer or, where the Plaintiff does not have a lawyer, serve it on the 
Plaintiff, and file it, with proof of service, in this court office, WITHIN TWENTY DAYS after this 
Statement of Claim is served on you, if you are served in Ontario. 

If you are served in another province or territory of Canada or in the United States of 
America, the period for serving and filing your Statement of Defence is forty days. If you are served 
outside Canada and the United States of America, the period is sixty days. 

Instead of serving and filing a Statement of Defence, you may serve and file a Notice of 
Intent to Defend in Form 18B prescribed by the Rules of Civil Procedure. This will entitle you to 
ten more days within which to serve and file your Statement of Defence. 
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IF YOU FAIL TO DEFEND THIS PROCEEDING, JUDGMENT MAY BE GIVEN 
AGAINST YOU IN YOUR ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF 
YOU WISH TO DEFEND THIS PROCEEDING BUT ARE UNABLE TO PAY LEGAL FEES, 
LEGAL AID MAY BE AVAILABLE TO YOU BY CONTACTING A LOCAL LEGAL AID 
OFFICE. 

IF YOU PAY THE PLAINTIFF'S CLAIM, and $1,000.00 for costs, within the time for 
serving and filing your Statement of Defence, you may move to have this proceeding dismissed by 
the Court. If you believe the amount claimed for costs is excessive, you may pay the Plaintiff's 
Claim and $400.00 for costs and have the costs assessed by the Court. 

Date November 7, 2017 Issued by 

Address of 
Court office: 

  

Local Registrar 

TO: WEST FACE CAPITAL INC. 
2 Bloor Street E. 
Suite 3000 
Toronto, Ontario 
M4W IA8 

330 UNIVERSITY AVE. 
9TH FLOOR 
TORONTO, ONTARIO 
M5G 1 R7 

330 AVE. UNIVERSITY 
9E ETAGE 
TORONTO, ONTARIO 
M5G 1R7 

AND TO: GREGORY BOLAND 
do West Face Capital Inc. 
2 Bloor Street E. 
Suite 3000 
Toronto, Ontario 
M4W 1A8 

AND TO: M5V ADVISORS INC. c.o.b. ANSON GROUP CANADA 
111 Peter Street 
Suite 904 
Toronto, Ontario 
M5V 2H1 

256



- 3 - 

AND TO: ADMIRALTY ADVISORS LLC 
5950 Berkshire Lane 
Suite 210 
Dallas, Texas, U.S. 
75225 

AND TO: FRIGATE VENTURES LP 
5950 Berkshire Lane 
Suite 210 
Dallas, Texas, U.S. 
75225 

AND TO: ANSON INVESTMENTS LP 
5950 Berkshire Lane Suite 210 
Dallas, Texas, U.S. 
75225 

AND TO: ANSON CAPITAL LP 
420 Lyndon B. Johnson Freeway 
Suite 550 
Dallas, Texas, U.S. 
75240 

AND TO: ANSON INVESTMENTS MASTER FUND LP 
5950 Berkshire Lane 
Suite 210 
Dallas, Texas, U.S. 
75225 

AND TO: AIMF GP, 
5950 Berkshire Lane 
Suite 210 
Dallas, Texas, U.S. 
75225 
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AND TO: ANSON CATALYST MASTER FUND LP 
5950 Berkshire Lane 
Suite 210 
Dallas, Texas, U.S. 
75225 

AND TO: ACF GP 
5950 Berkshire Lane 
Suite 210 
Dallas, Texas, U.S. 
75225 

AND TO: MOEZ KASSAM 
111 Peter Street 
Suite 904 
Toronto, Ontario 
M5V 2H1 

AND TO: ADAM SPEARS 
111 Peter Street 
Suite 904 
Toronto, Ontario 
M5V 2111 

AND TO: SUNNY PURI 
111 Peter Street 
Suite 904 
Toronto, Ontario 
M5V 2H1 

AND TO: BRUCE LANGSTAFF 
158 St. Leonard's Ave 
North York, Ontario 
M4N 1K7 

AND TO: ROB COPELAND 
63 N. 3rd  St. 
Apt. 207 
Brooklyn, New York 
11249 
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AND TO: CLARITYSPRING INC. 
545 5th Avenue 
8th Floor 
New York, New York, U.S. 
10017 

AND TO: NATHAN ANDERSON 
c/o ClaritySpring Inc. 
545 5th Avenue 
8th Floor 
New York, New York, U.S. 
10017 

AND TO: KEVIN BAUMANN 

AND TO: JEFFREY MCFARLANE 

AND TO: DARRYL LEVITT 

AND TO: RICHARD MOLYNEUX 

AND TO: GERALD DUHAMEL 

AND TO: GEORGE WESLEY VOORHEIS 

AND TO: BRUCE LIVESEY 

AND TO: AND JOHN DOES #4-10 

- 5 - 
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CLAIM 

The Plaintiffs claim against the Defendants, on a joint and several basis, for the following: 

(a) General and aggravated damages in the amount of $450,000,000 for defamation, 

injurious falsehood, the tort of causing loss by unlawful means (intentional 

interference with economic relations), and civil conspiracy; and, in addition, for 

breach of the duty of loyalty, duty of honesty and fair dealing, and fiduciary duty as 

against the defendant, Bruce Langstaff; 

(b) In the alternative, an accounting of any and all gains from transactions in Callidus 

Shares (defined infra) and the derivative securities thereof on or after August 9, 

2017, including without limitation gains from short positions covered on or after 

that date; and, to the extent that such amounts are greater than any amount of 

general damages awarded, disgorgement or such other equitable remedy in relation 

to such gains; 

(c) A Declaration that the Defendants defamed the Plaintiffs; 

(d) An order requiring the Defendants to: 

(i) disclose in writing the means by which they obtained and/or the persons 

who provided them with any confidential documents of the Plaintiffs, 

including the documents referred to in paragraph 84 herein; 
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(ii) deliver to counsel for the Plaintiffs any and all such confidential documents, 

and any and all copies thereof, in their possession, power or control and to 

permanently destroy any electronic copies thereof; and 

(iii) deliver a written declaration setting out the details of any and all circulation 

by them to any third parties of any of the confidential documents of the 

Plaintiffs, including any information derived therefrom, and warranting that 

they have delivered up any and all such confidential documents, in 

accordance with sub-paragraph 1(d)(ii) above; 

(e) A Declaration that the Defendants breached s. 126.1 and s. 126.2 of the Securities 

Act (Ontario), RSO 1990, c. S.5 (the "Securities Act"); 

(f) A Declaration that the Individuals Defendants (defined infra) are personally liable 

for the unlawful actions carried out by or through the corporations and/or other 

entities that are named as Defendants; 

(g) Special damages for costs associated with the "investigation" of the willful 

misconduct of the Defendants, or some of them; 

(h) Punitive and/or aggravated damages as against all of the Defendants in the amount 

of $5,000,000.00; 

(i) Prejudgment and postjudgment interest in accordance with sections 128 and 129 of 

the Courts of Justice Act, R.S.O. 1990, c. C.43, as amended; 

(j) The costs of this action, plus the applicable taxes; and 
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(k) Such further and other relief as to this Honourable Court may seem just. 

(A) THE PLAINTIFFS 

2. The Plaintiff, The Catalyst Capital Group Inc. ("Catalyst"), is a corporation with its head 

office located in Toronto, Ontario. Catalyst is widely recognized as the leading firm in the 

field of investments in distressed and undervalued Canadian situations for control or 

influence, known as "special situations investments for control". 

3. The Plaintiff, Callidus Capital Corporation ("Callidus"), is a corporation with its head 

office located in Toronto, Ontario. Callidus is a publicly traded asset-based lender that 

provides capital on a bridge basis to meet the financing requirements of companies that 

cannot access traditional lending sources. 

4. Callidus engages in asset-based lending by lending to corporate businesses and taking 

security against the assessed or appraised value of working capital and an identifiable 

portfolio of assets, which may include accounts receivable, inventory, equipment, real 

estate, and other assets. 

5. In April 2014, Callidus made an initial public offering ("IPO") of approximately forty per 

cent of its issued and outstanding shares. Prior to the IPO, Callidus was wholly owned by 

Catalyst. Investment funds managed by Catalyst continue to own or control approximately 

2/3rds of the issued and outstanding shares of Callidus. 

6. The shares of Callidus trade on the Toronto Stock Exchange under trade symbol CBL.TO  

(the "Callidus Shares"). 
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(B) THE DEFENDANTS 

7. The Defendant West Face Capital Inc. ("West Face") is a Toronto-based private equity 

corporation with assets under management of approximately $2.5 billion. West Face 

competes with Catalyst in the special situations for control investment industry. One of the 

principals of West Face is the Defendant Gregory Boland ("Boland"). 

8. West Face and Boland are vicariously liable for the acts or omissions of one another. In the 

alternative, West Face and Boland acted as agent for each other. 

9. The Defendant M5V Advisors Inc. carrying on business as Anson Group Canada ("Anson 

Canada"), is a hedge fund incorporated in Ontario. At all relevant times, Anson Canada has 

entered into securities transactions on public markets, including short sales. Anson Canada 

is vicariously liable for the acts and omissions of its employees. 

10. The Defendant Admiralty Advisors LLC ("Admiralty") is a limited liability company 

organized pursuant to the laws of Texas. At all relevant times, Admiralty has engaged in 

securities transactions, including short sales. 

11. The Defendant Frigate Ventures LP ("Frigate") is a limited partnership organized pursuant 

to the laws of Texas. At all relevant time, Frigate was a registered investment fund manager 

with the Ontario Securities Commission that engaged in securities transactions, including 

short sales. Admiralty is the general partner of Frigate. 

12. The Defendant Anson Investments LP is a limited partnership organized under the laws of 

Texas. At all relevant times, it has engaged in securities transactions, including short sales. 
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13. The Defendant Anson Capital LP is a limited partnership organized under the laws of 

Texas. At all relevant times, it has engaged in securities transactions, including short sales. 

14. The Defendant Anson Investment Master Fund LP is a limited partnership organized under 

the laws of Texas. At all relevant times, it has engaged in securities transactions, including 

short sales. 

15. The Defendant AIMF GP is the general partner to Anson Investment Master Fund LP. At 

all relevant times, AIMF GP has engaged in securities transactions, including short sales. 

16. The Defendant Anson Catalyst Master Fund LP is a limited partnership organized under 

the laws of Texas. At all relevant times, it has engaged in securities transactions, including 

short sales. 

17. The Defendant ACF GP is the general partner to Anson Catalyst Master Fund LP. At all 

relevant times, it has engaged in securities transactions, including short shares. 

18. The parties described in paragraphs 9-17 above are a family of hedge funds that carry on 

business as the Anson Group ("the "Corporate Anson Defendants"). Those funds claim to 

be focussed on long-short, market-neutral and opportunistic investment strategies. 

19. The Defendants Moez Kassam ("Kassam") and Adam Spears ("Spears") are principals of 

the Corporate Anson Defendants. The Defendant Sunny Puri ("Puri") is an analyst at 

Anson (Kassam, Spears and Puri are together, the "Individual Anson Defendants"). At all 

material times, under Kassam's active direction and control, the Corporate Anson 

Defendants' principal investment strategy has been to engage in short selling activities of 
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publicly listed stocks. The resulting trading activity includes the illicit short selling of the 

publicly traded stock of Callidus pleaded in this Action. 

20. The Individual Anson Defendants and the entities that comprise the Corporate Anson 

Defendants (collectively, the "Anson Defendants") at all material times operated, acted 

and marketed themselves as a single entity. The Individual Anson Defendants and the 

Corporate Anson Defendants are vicariously liable for the acts or omissions of one another. 

In the alternative, each of the Individual Anson Defendants and the Corporate Anson 

Defendants acted as agent for the others. 

21. The Defendant ClaritySpring Inc. ("Clarity") is a Delaware incorporated company that is 

based in New York. Clarity's principal is the Defendant Nathan Anderson ("Anderson"). 

22. Clarity and Anderson are vicariously liable for the acts or omissions of one another. In the 

alternative, Clarity and Anderson acted as agent for each other. 

23. The Defendant George Wesley Voorheis ("Voorheis") is an individual residing in Toronto, 

Ontario. He is a lawyer and activist investor, and was the person named as John Doe #1. 

24. The Defendant Bruce Livesey ("Livesey") is an individual residing in Toronto, Ontario. 

He is a freelance journalist and was the person named as John Doe #2. 

25. West Face, Boland, Voorheis, Livesey, the Anson Defendants, Clarity and Anderson are 

hereinafter referred to collectively as the "Wolfpack Conspirators". 

26. The Defendant Bruce Langstaff ("Langstaff) is a former employee of Canaccord Genuity 

Corp. ("Canaccord Genuity"). Langstaff was a Managing Director, Canadian Equity Sales, 
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from November 18, 2013 until he was terminated by Canaccord Genuity effective 

September 26, 2017. While employed Canaccord Genuity, the Plaintiffs were clients of 

Langstaff. Canaccord Genuity owed ongoing fiduciary, statutory and contractual duties to 

act honestly, in good faith and in the bests interests of the Plaintiffs and not to engage in 

any activity harmful to the Plaintiffs. While employed by Canaccord Genuity, Langstaff 

owed the same duties to the Plaintiffs. 

27. The Defendant Rob Copeland ("Copeland") is a reporter with the Wall Street Journal (the 

"WSJ) and resides in New York, New York. Copeland is a Defendant to a separate 

proceeding, The Catalyst Capital Group Inc. v. Dow Jones and Co. et. al. Court File No. 

CV-17-586094 (the "Dow Jones Action") in which damages for defamation are claimed in 

relation to, among other things, the publication of the Article (defined infra). 

28. The Defendants Boland, Kassam, Spears, Puri, and Anderson, are hereinafter referred to 

collectively as the "Individual Defendants". 

29. The Defendant Kevin Baumann ("Baumann") is an individual residing in Red Deer, 

Alberta. Baumann was the President of Alken Basin Drilling Ltd. ("Alken Basin"), a 

borrower of Callidus. 

30. The Defendant Jeffrey McFarlane ("McFarlane") is an individual residing in North 

Carolina, in the United States of America. McFarlane was the CEO of Exchange 

Technology Group LLC ("XTG"), a borrower of Callidus. 

31. The Defendant Darryl Levitt ("Levitt") is an individual residing in Toronto, Ontario. Levitt 

was an officer of Fortress Resources LLC ("Fortress"), a borrower of Callidus. 
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32. The Defendant Richard Molyneux ("Molyneux") is an individual residing in Toronto, 

Ontario. Molyneux held an indirect interest in Fortress. 

33. Defendant Gerald Duhamel ("Duhamel") is an individual residing in Drummondville, 

Quebec. Duhamel was the President of Bluberi Gaming Technologies Inc. ("Bluberi"), a 

borrower of Callidus, and was the person named as John Doe #3. 

34. Baumann, McFarlane, Levitt, Duhamel and Molyneux are hereinafter referred to 

collectively as the "Guarantor Conspirators". 

35. John Doe 4-10 are parties that participated in the Conspiracy (defined infra) and whose 

identities are presently unknown to the Plaintiffs. The Plaintiffs will substitute the actual 

names of these parties after they are discovered. 

(C) WOLFPACK CONSPIRATORS TARGET CALLIDUS FOR A SHORT-SELLING 
STRATEGY 

36. Short-selling is an investment strategy whereby an investor borrows shares in a publicly 

traded corporation and then sells the borrowed shares to third parties. A short sale strategy 

anticipates that the shares will decline in value, at which point the investor will buy back 

shares at the lower price and return them to the party from which it originally borrowed 

shares. Selling borrowed shares in this fashion is known as "selling short". This activity 

may also be undertaken on what is known as a "naked short" basis, in which a party bets 

that the stock will go down in price without actually borrowing the stock or finding out if 

there is available stock to borrow in order to short it. Without an inventory of stocks to 

borrow, naked shorting can leave a stock open to market manipulation. 
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37. If the shares ultimately decline in value as anticipated, the difference between the higher 

price at which the investor sold the shares and the lower price at which the investor bought 

them back represents a profit to the short-selling investor. 

38. If, instead of declining in value as anticipated by the investor, the shares appreciate in 

value, then the short-selling investor loses money on the investment. At some point, in 

order to cap its losses, the investor will buy back the shares at a higher price and return 

them to the lender. Because, in theory, the potential price of any stock is unlimited, the 

potential loss on a short-selling strategy is infinite. 

39. The acts of the Defendants described herein amount to an unlawful conspiracy in that, at 

some point prior to the publication of the Article (defined infra) on August 9, 2017, the 

Defendants, with or without the John Doe Defendants: i) maliciously and intentionally or 

otherwise, entered into an agreement to injure the Plaintiffs or, alternatively, the 

predominant purpose of their acts as a whole was to cause injury to the Plaintiffs; ii) the 

Defendants used unlawful means — specifically, acts or a combination of acts that amount 

in law to actionable defamation, injurious falsehood, breaches of subsections 126.1 and 

126.2 of the Securities Act and related regulations, including, but not limited to National 

Instrument 81-102 and unjust enrichment (each set out more specifically below) — with 

the knowledge that their actions were directly aimed at the Plaintiffs for the purpose of 

causing injury to the Plaintiffs and destroying their business; iii) caused the stock price of 

Callidus to drop; and (iv) in fact has caused significant damages to the Plaintiffs' business 

and caused the Plaintiffs to suffer damages as a result of their conduct. 
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40. The amendments now being made to the Plaintiffs' claim herein set out the additional 

material facts regarding the Conspiracy that the Plaintiffs have become aware of as of the 

date of the amendments. The Plaintiffs expressly reserve their right to make or seek to 

make additional amendments with respect to other material facts and information 

ascertained by them, when appropriate to do so. These amendments respond to the 

decision of the Honourable Justice Wilton-Siegel dated January 9, 2019, with respect to 

certain motions brought by some of the Defendants, as the scope of such amendments 

remains in dispute between the Plaintiffs and the Moving Parties on those motions. 

(D) GUARANTORS COORDINATE EFFORTS TO HARM CALLIDUS AND 
CATALYST 

41. Several of the parties that received loans from Callidus were required to have their 

principals execute personal guarantees as a term and condition of the loan. When several of 

the borrowers subsequently defaulted on their loans, Callidus took steps to enforce the 

personal guarantees. 

42. In particular, Callidus commenced actions to enforce personal guarantees against the 

following persons (together, the "Guarantors"): 

(a) Baumann in respect of a loan to Alken Basin; 

(b) Andrew Levy ("Levy") and Richard Jaross ("Jaross") in respect of a loan to Esco 

Marine; 

(c) Levitt in respect of a loan to Fortress; 
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(d) Gary Smith ("Smith") in respect of a loan to Fortress; 

(e) Molyneux in respect of a loan to Fortress; and 

(f) McFarlane in respect of a loan to XTG. 

(the "Guarantee Actions") 

43. In or around mid-2015, the Guarantors, and especially Baumann and Levy, started 

contacting each other to discuss and coordinate their responses to the Guarantee Actions. 

44. Baumann also offered some of the Guarantors, including Levy and Jaross, substantial 

funding to fight the Guarantee Actions. The funding offered by Baumann was not, in fact, 

coming from Baumann himself, but from the Wolfpack Conspirators. 

45. In addition, in or about November 2015, another borrower of Callidus, Bluberi Gaming 

Technologies Inc. ("Bluberi") filed for protection under the Companies' Creditors 

Arrangement Act, R.S.C. 1985 c. C-36 (the "CCAA Proceeding"). At or around this time, 

Bluberi's President, Gerald Duhamel, became connected with the other Guarantors and 

agreed to join the Conspiracy and otherwise provide his support, information, and advice to 

them in their concerted action against the Plaintiffs. 

46. The Guarantors started to collectively discuss coordinating their defences to the Guarantee 

Actions and the CCAA Proceeding and to do so in substantially the same fashion and/or 

with defences worded in substantially the same way. 

47. In 2016, the Guarantors, except for Baumann, met in Albany, New York. During this 

meeting, the Guarantors discussed commencing a "RICO" action against Callidus. 
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48. The Guarantors had difficulty retaining counsel to represent them in a RICO action against 

Callidus. Boland and West Face, through their external legal counsel, attempted to assist 

the Guarantor Conspirators by referring them to legal counsel in the United States to enable 

them to commence a RICO action against Callidus which would attract significant adverse 

publicity. 

49. Due to difficulties they faced retaining counsel to commence a RICO action, the 

Guarantors decided instead to defend the Guarantee Actions on the spurious basis of 

"fraudulent inducement" (or its equivalent) and to file specious counterclaims against 

Callidus. 

50. The Guarantors thought that by defending each of the Guarantee Actions in a coordinated 

manner, they would have an opportunity to make it difficult for Callidus and Catalyst to 

succeed or embarrass Callidus and Catalyst with allegations of "fraudulent inducement" or 

its equivalent. The Guarantors also believed their coordinated attacks would force Callidus 

and Catalyst into discussing some alternative resolution. 

51. The plea of fraudulent inducement is a defence typically seen in the United States pursuant 

to which a borrower will claim that it was induced to change its economic position in return 

for a promise by the lender that it will do something that the lender has no actual intention 

to do. 

52. Such a plea was made by Smith, Levy and Jaross in connection with the Guarantee Actions 

against them in the United States courts. Smith was unsuccessful and his subsequent appeal 

was withdrawn in settlement of his case by payment of US$10,000 to Callidus. Levy and 

Jaross were unsuccessful in all of the defences they asserted in the proceeding against them 
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with the exception that the judge hearing the summary proceeding ordered a factual 

hearing into the fraudulent inducement issue. Before this happened, Levy and Jaross 

settled with Callidus and they acknowledged in the settlement that they would likely not 

have succeeded in their remaining plea of fraudulent inducement. 

53. Similarly, Levitt and Molyneux made an exaggerated claim for $150,000,000 against 

Callidus, essentially on the basis of purported fraud. When confronted with the fact that 

they had no such claim, they reduced the damages being sought from $150,000,000 to 

$1,000,000. 

54. Baumann has made similar claims implying fraud against Callidus. 

55. The actions of the Guarantors demonstrate a significant degree of coordination of their 

activities with a view to causing economic harm to Callidus and Catalyst. 

56. The Guarantors that were primarily responsible for the coordination efforts were Levitt and 

to a lesser, but still important, degree, Baumann and McFarlane. While Levitt served as the 

overall "puppet master" of the Guarantors, Baumann also reached out to the other 

Guarantors and, as noted above, made the offer to fund the Levy and Jaross litigation in the 

amount of at least US$250,000. 

57. Catalyst and Callidus allege that funding did occur to support the Guarantors in the 

Guarantee Actions through several undisclosed "angels", including the Wolfpack 

Conspirators. In many cases, the funders sought to keep their involvement secret through 

the use of non-disclosure agreements. 
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58. In addition to these coordinated activities, Levitt, Langstaff or McFarlane created an alter 

ego on Twitter known as "William Struth @Glasgow Skeptic". William Struth was a 

former manager of the Glasgow Rangers football club who passed away in 1956. His 

image appears on the Twitter feed created by Levitt, Langstaff or McFarlane in order to 

mask his identity. 

59. Through this alter ego, Levitt, Langstaff or McFarlane published false statements intended 

to impugn Callidus and Catalyst. Essentially all of the tweets made through these aliases by 

Levitt, Langstaff or McFarlane are about Callidus and Catalyst and indicate a high degree 

of information that is not generally available to the public. These tweets were re-tweeted by 

the other Defendants through other aliases including "@stopthescandal"; "@LRenard3"; 

@AlderLaneeggs"; "@ReganFCU"; "@DKel1yFCU"; "@LexLexlucifer2"; 

"@KevinBa15422460"; "@DumpsterFire69"; and @ClarityToast". The false statements 

spread through these tweets included: 

(a) Catalyst investors are "going to lose a lot of their money ... Chatter already in the 

industry (February 3, 2017); 

(b) Callidus' financial statements are "sublime works of fiction" (February 8, 2017); 

(c) Catalyst is "another likely fraud that Canadians should watch out for" (March 4, 

2017); 

(d) Glassman is "Canada's Madoff' (March 4, 2017); 

(e) Catalyst is the "Mozart of misleading disclosure" (April 20, 2017); 
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(f) "Fallout" from Callidus "will be painful" for Callidus' auditors, valuators and other 

service providers (May 1, 2017); 

(g) Callidus is a "dying business" (May 4, 2017); 

(h) "If you work for Catalyst Capital, you're not going to see a penny of carry for all 

your heartache. Don't wait for the endgame" (May 7, 2017); 

(i) "If you work at [Callidus], you still need to plan an exit. If you're an officer or 

director, you really need a lawyer" (May 9, 2017); 

(j) "... one wonders if Hilco Appraisal Services and [Callidus] operate at arm's 

length" (May 15, 2017); 

(k) "The word is out — take [Callidus'] money and your business is gone" (May 15, 

2017)" 

(1) "Do you still work at Catalyst? Do you still think your carry is worth one thin dime? 

You still need to leave. You still need a lawyer" (June 15, 2017); 

(m) "It would be easier for a camel to pass through the eye of a needle than for 

[Callidus] to attract a third party buyer" (June 20, 2017); 

(n) "There's life after Callidus. First get out. Then, blow the whistle" (July, 26, 2017); 

(o) "McNish again proving her chops with [Callidus] fraud story in WSJ" (August 9, 

2017); 
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"Temperature rising at [Callidus] ... - do you know who your whistleblowers are?" 

(August 14, 2017); and 

(q) A photograph of a pack of wolves with the caption "The scariest beasts are the ones 

that roam your mind" (September 28, 2017). 

60. The use of an alias to publish false statements about a target company is a frequent tool 

used by short sellers and other miscreants seeking to spread false news and manipulate 

market participants, including those third parties identified in paragraph 193 below, or 

other events. 

61. Among the initial followers of the "William Struth @Glasgow Skeptic" Twitter feed were 

Brandon Moyse, a former employee of Catalyst and the subject of litigation with Catalyst, 

Anderson and Spears. Subsequent followers included McFarlane and Baumann. 

(E) THE WOLFPACK CONSPIRES TO HARM CALLIDUS AND CATALYST 

62. By September 2016, Boland and West Face had a strong animus against Catalyst and 

Callidus, and against Newton Glassman ("Glassman"), Catalyst's principal, because of 

prior and ongoing litigation between Catalyst and Callidus against West Face and Boland. 

Specifically, Boland and West Face took great exception to the fact that Catalyst and 

Callidus had instituted and was continuing to prosecute claims against them to assert the 

rights and protect the interests of Catalyst and Callidus. Specifically, Boland and West 

Face were aggravated by the fact that Catalyst instituted and was continuing a lawsuit 

against West Face and Brandon Moyse (former Catalyst employee that joined West Face), 

for the misuse of Catalyst's confidential information to acquire "Wind Mobile". They were 
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also very upset and aggravated by the fact that Catalyst had instituted and was continuing a 

lawsuit against VimpelCom, West Face, and several other defendants alleging (among 

other things) breaches of Catalyst's contractual rights in relation to VimpelCom's sale of 

WIND Mobile in July-September 2014. Boland and West Face knew that if this lawsuit 

proceeded to full productions, discovery, and a trial on the merits of Catalyst's allegations, 

serious improprieties by them and the other defendants in connection with the sale of 

WIND would be exposed. Boland and West Face were also strongly hostile to Catalyst and 

Callidus for having commenced a lawsuit against West Face and Veritas Investment 

Research Corporation for damages for defamation, conspiracy and intentional interference 

of economic relations associated with a prior wrongful short selling attack on Callidus 

Shares from fall 2014 to mid-2015 (the "Veritas Action"). As a result of these ongoing 

lawsuits, Boland and West Face had come to despise Catalyst, Callidus and Glassman and 

resulted in a very intense personal animus against them that has continued ever since. 

63. Initially, in or about late 2015, West Face and/or Boland retained Livesey, an investigative 

journalist, to write a false and disparaging article regarding Catalyst's principal, Newton 

Glassman, and Callidus/Catalyst. West Face intended to use the article to cause damage to 

Catalyst and Callidus and to launch a short attack. 

64. As pleaded below, Livesey's efforts failed. However, during the course of Livesey's 

"investigation", he was directed by Boland and West Face to speak to several of the 

Guarantors and learned that the Guarantors were coordinating their activities in response to 

the Guarantee Actions. 
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65. As described below, in or about mid to late 2016, after learning of the Guarantor's 

coordination from Livesey, West Face contacted the Guarantors to induce their 

participation in a wave of short attacks against Callidus. By this time, West Face and 

Boland had decided to do whatever they could to harm Catalyst, Callidus and Glassman. 

They devised and implemented a plan to harm them, after their efforts to engage Livesey to 

publish a disparaging article about Catalyst, Callidus and Glassman had not succeeded at 

that time in attracting any mainstream media publication interest. 

66. As a result, Boland and West Face contacted: 

(a) The Guarantor Conspirators, namely Baumann, McFarlane, Levitt and Molyneux, 

who were facing personal guarantee collection actions by Callidus in Canada; 

(b) Levy and Jaross, who were facing collection proceedings by Callidus in Texas 

based on a guarantee Levy and Jaross had signed to support a loan from Callidus to 

a U.S. company operating in Brownsville Texas, known as Esco Marine; and 

(c) Duhamel, the President of Bluberi, a borrower of Callidus that had filed for CCAA 

protection in November 2015, and who subsequently began communicating with 

the other Guarantors and agreed to conspire to harm the Plaintiffs and otherwise 

provide his support, information, and advice to the Guarantors in their concerted 

action against them. 

67. In or about mid to late 2016, Boland and West Face also identified and contacted the 

following additional persons who also had an animus against Catalyst, Callidus and 

Glassman to induce them to conspire to injure them: 
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(a) Anderson and Anderson's company Clarity; 

(b) Kassam and the other Anson Defendants (as defined herein); and 

(c) Voorheis, a lawyer and activist investor. 

68. Boland and West Face engaged in a series of meetings, telephone conversations and 

written communications with the above persons for the purpose of inducing and securing 

their agreement to conspire to harm the Plaintiffs and to implement the Conspiracy. 

69. For example, in September 2016, Boland contacted Levy to describe his and West Face's 

plan and to induce Levy and the Guarantor Conspirators to conspire to injure the Plaintiffs. 

On or about September 26, 2016, Boland had a lengthy conversation with Levy, during 

which Boland related his animosity towards Catalyst, Callidus and Glassman, impugned 

their integrity and their business practices, and accused them of fraud. Boland also advised 

Levy that the largest investors in the Catalyst managed funds included two significant 

institutions based in the United States, and that Callidus had marketed and sold part of its 

Initial Public Offering in the United States. Boland communicated these specific facts to 

Levy to make sure that Levy and the Guarantor Conspirators believed that Catalyst and 

Callidus were subject to the oversight of the U.S. Securities and Exchange Commission 

("SEC"). Boland did so because part of the plan he had devised included making 

complaints about Catalyst and Callidus to the SEC as further described below. 

70. Boland knew that neither he nor West Face could make complaints directly to the SEC (or 

to the OSC) because their involvement in litigation with Catalyst and Callidus would 
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undermine the credibility of any complaints authored by them, and would confirm their 

plan to harm Catalyst, Callidus and Glassman in any way possible. 

71. In fact, as Boland and West Face had anticipated and intended, Levy immediately spread 

the information he had received on September 26, 2016 from Boland to, among others, 

Levitt, Molyneux, Baumann, McFarlane, Jaross, Duhamel and his partner/associate, 

Marie-Claude Lapierre. 

72. As a result of the above-noted conversation with Levy, and additional communications 

shortly thereafter, Boland and West Face were able to confirm that Baumann, McFarlane, 

Levitt and Molyneux, Jaross and Levy were still working together against Callidus. Boland 

and West Face also became aware that the above named individuals were personally very 

antagonistic to Catalyst, Callidus and Glassman, that they were desperate to avoid and 

deflect the guarantee claims against them, that they had coordinated their defences to the 

Guarantee Actions, and that they were willing to conspire with Boland and West Face to 

injure the Plaintiffs and implement the Conspiracy. 

73. Boland also knew that Voorheis held a very strong personal animus towards Catalyst, 

Callidus and Glassman because of a bitter dispute which had arisen between Glassman and 

Voorheis in the Hollinger — Conrad Black legal proceedings over 10 years previously. 

74. Boland contacted Voorheis to induce him to conspire to harm Glassman, Catalyst and 

Callidus. Voorheis readily agreed. Boland then introduced Voorheis to Levitt, McFarlane, 

Molyneux, Baumann, Jaross, Levy and/or Duhamel. From that time onwards, Voorheis 

remained in close contact with these individuals to assist and be part of the plans to harm 

Catalyst, Callidus and Glassman. 
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75. Indeed, following his discussion with Boland, Levy reported to the Guarantor Conspirators 

that he intended to call Voorheis, who he was told was apparently "closer to striking". 

76. The following day, on or about September 27, 2016, Levy did contact Voorheis and 

advised Voorheis of the allegations and information from Boland about the potential 

jurisdiction of the SEC over Catalyst and Callidus. Voorheis advised Levy that he had 

decided that he too intended to strike out at Glassman, Catalyst and Callidus. 

77. During October-November 2016, with encouragement and additional assistance from 

Boland and West Face, the Defendants Levitt, McFarlane, Molyneux and Baumann, as 

well as Levy, Jaross, Duhamel and Voorheis, remained in close communications with each 

other regarding the Conspiracy. As a result, they agreed and decided to make allegations 

and file false complaints with the OSC and SEC alleging fraud and similar criminal and 

quasi-criminal misconduct against Catalyst, Callidus and Glassman, and to harm them by 

disparaging them in whatever way they could. This included making false allegations, 

including that under Catalyst's direction, Callidus had and was continuing to operate a 

criminal "loan to own" business, that Callidus' business practices were to trick and mislead 

its borrowers and prospective borrowers, that Callidus frequently made fraudulent 

misrepresentations to its borrowers, that Callidus often failed or refused to live up to its 

legal obligations, and that Catalyst, Callidus and Glassman were dishonest and 

untrustworthy. These false allegations were repeatedly made in furtherance of the 

Conspiracy to whoever would listen, and enabled the Defendants to achieve their intended 

purpose of causing economic harm to the Plaintiffs and illicit unlawful gains through the 

short attack of Callidus Shares. The Defendants knew or ought to have known that these 
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allegations were false as many of the very same allegations had already been advanced by 

some of the Guarantor Conspirators in litigation with Callidus and rejected by the Courts. 

78. Around the same time, West Face, Boland and/or Voorheis also encouraged the Anson 

Defendants to support its planned short attack. Amongst other things, West Face, Boland 

and/or Voorheis disclosed to Kassam, Puri and Spears the identity of the Guarantors and 

their knowledge of coordination between the Guarantors. 

79. Kassam held an animus against Glassman because of a business dispute between Catalyst 

and the Corporate Anson Defendants regarding the Corporate Anson Defendants' use of 

the name "Catalyst". In addition, Kassam was and is a business colleague and personal 

friend of Boland and from time to time the Corporate Anson Defendants and the West Face 

have collaborated in making joint investments in businesses and corporate entities, 

including engaging in coordinated short selling and other investments in such enterprises. 

80. At the inducement of Boland and West Face and Voorheis, Kassam caused and directed the 

Corporate Anson Defendants, Puri, and Spears to participate in the conspiracy to harm 

Catalyst and Callidus, and subsequently directed, controlled and participated in the 

decisions by the Corporate Anson Defendants, Spears, Puri, and himself to be part of the 

Conspiracy, to approve, assist and participate in the acts in furtherance of the Conspiracy, 

and ultimately engage in the illicit and wrongful short selling in Callidus Shares pleaded 

herein. 

81. In late 2016, West Face, Boland and Voorheis also made contact with Anderson and 

Clarity, a firm that specializes in providing information to hedge funds, wealth managers 
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and others in the financial services industry, and encouraged Anderson and Clarity to 

participate in the Conspiracy and in the upcoming wave of short attacks against Callidus. 

82. As a result, Anderson and his company Clarity were induced to and agreed to conspire with 

the others to harm Catalyst and Callidus. In or about November 2016, Anderson was 

introduced to Levitt, Molyneux, McFarlane, Baumann, Levy and Duhamel. 

83. To facilitate the preparation, sharing and dissemination of false information and allegations 

accusing Catalyst, Callidus and Glassman of serious misconduct, fraud and other criminal 

or quasi-criminal wrongdoing, the Wolfpack Conspirators and the Guarantor Conspirators, 

among other things: 

(a) Established a data room where such false information were shared and allegations 

were repeated; and 

(b) Provided Anderson and Clarity with access to a Dropbox facility containing the 

false information and allegations to facilitate their continuing participation in the 

Conspiracy. 

84. In addition, to further discredit and cause harm to the Plaintiff, in the latter part of 2016, 

Baumann wrongfully procured a highly confidential list of all of Callidus' borrowers and 

loan accounts and other private and confidential Callidus documents. This information 

constitutes material non-public information concerning Callidus, a public issuer. These 

confidential documents containing material non-public information were then openly 

shared on or about December 2, 2016 amongst the Defendants, either directly or through 
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the use of the Dropbox facility referred to above, and/or other means known to the 

Defendants but not to the Plaintiffs. 

85. Instead of immediately returning this material non-public information to Callidus when 

they knew or ought to have known that it was wrongfully obtained by Baumann, the 

Defendants used the material non-public information contained therein in furtherance of 

the Conspiracy, including the short attack which occurred in August 2017, in violation of 

applicable securities laws. 

86. Throughout this period, Boland kept Livesey informed of the plan and progress of the 

Conspiracy to harm the Plaintiffs. At the direction of and with financial incentives from 

West Face and/or Boland, Livesey frequently communicated with the Guarantor 

Conspirators and the other Wolfpack Conspirators to provide his support, assistance, 

encouragement and advice to them in their concerted actions against the Plaintiffs, spread 

false and disparaging statements about the Plaintiffs, and continued his efforts to have 

disparaging articles about Catalyst, Callidus and Glassman published in the media. 

87. Thus, by December 2016, the Wolfpack Conspirators and the Guarantor Conspirators 

entered into a conspiracy with the intention to cause economic harm to Callidus and 

Catalyst (the "Conspiracy"). 

88. For the Wolfpack Conspirators, the Conspiracy presented an opportunity to continue their 

short attacks against Callidus, which would allow them to make risk-free profits and, in the 

process, damage Catalyst and Callidus. 
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89. For the Guarantor Conspirators, the Conspiracy presented an opportunity to cause serious 

economic harm to Callidus and Catalyst through trying to frustrate the enforcement of 

substantial personal guarantees against each of them. Additionally, the Wolfpack 

Conspirators and others, the identity of whom the Plaintiffs are currently unaware, offered 

to (and did) fund the Guarantors' defences in the Guarantee Actions. 

90. The Wolfpack Conspirators and Guarantor Conspirators agreed that, in furtherance of the 

Conspiracy, they would execute the following plan of action: first, they would spread false 

information through the Bay Street rumour mill. Second, certain of the Guarantor 

Conspirators and Anderson/Clarity would file false "whistleblower" complaints against 

Callidus through the Ontario Securities Commission ("OSC") and/or the SEC to "confirm" 

the rumours (the "Complaints"). Third, once the false whistleblower Complaints were 

filed, the Wolfpack Conspirators and the Guarantor Conspirators would work together to 

leak the existence and the substance of the allegations contained in the Complaints to the 

media and to the police in order to generate media interest. Fourth, the Wolfpack 

Conspirators, either directly or indirectly, would take short positions in Callidus Shares, 

through the co-conspirator, Langstaff at Canaccord and others. Fifth, the Wolfpack 

Conspirators, the Guarantor Conspirators, Langstaff and Anderson would cause a false and 

defamatory media report about the Complaints to be released near the end of a trading day, 

which would cause the price of Callidus Shares to rapidly decline. Finally, the Wolfpack 

Conspirators would close out their naked or other short positions at a substantial profit, all 

at the expense of Callidus' market value and its shareholders. This plan was in fact 

executed. 
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91. In furtherance of the Conspiracy, the Defendants frequently communicated with each other 

and met in person to discuss and implement the Conspiracy. These communications 

included discussions about and agreements to make allegations about Catalyst and Callidus 

that included the following: 

(a) Callidus had falsely overstated the credit worthiness of its loan portfolio and had 

issued false statements about its loans to the public at large; 

(b) Catalyst had entered into numerous fraudulent related party transactions; 

(c) Catalyst and Callidus had engaged in money-laundering schemes; and 

(d) Catalyst and Callidus were guilty of fraudulent lending practices 

The full particular of the places, dates, times, content of these communications and 

meetings to implement and carryout the Conspiracy are not known to the Plaintiffs. The 

Defendants were keenly conscious of the need for secrecy around their activities. For 

example, on December 31, 2016, Levitt cautioned Levy that "we have to be discrete about 

what we are doing". 

92. The Conspiracy required very sophisticated coordination and perfect timing under the hand 

of the Wolfpack Conspirators. This pattern has been honed through repetition in other 

situations. 

93. The Wolfpack Conspirators, the Guarantor Conspirators, Langstaff, and Copeland took 

steps to hide details of the Conspiracy in order to avoid detection and make it difficult to 

learn about the Conspiracy after the harm was done to the Plaintiffs. In particular, some of 
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the Wolfpack Conspirators and Guarantor Conspirators compelled at least some of the 

Guarantors to sign nondisclosure agreements to prevent them from disclosing information 

relating to the Conspiracy. 

94. Some or all of the Defendants also used encrypted and self-destructing messaging 

applications, such as "Confide", to communicate in an effort to avoid leaving any trace of 

their activities. "Confide" is reputed to be an application, available online, which serves as 

a "confidential messenger" to enable users to communicate with each other "with the same 

level of privacy and security as the spoken word" and gives its users the "comfort" of 

sending "encrypted, self-destructing and screenshot-proof messages" with the knowledge 

that their "private communications will now truly stay that way." 

95. The full particulars of the details of the Defendants' use of "Confide" to communicate with 

each other are currently unknown to the Plaintiffs. The Plaintiffs have knowledge however 

that on April 12, 2017, Levitt suggested to Langstaff that they should continue their 

communications about the Plaintiffs using "Confide" so that they could "chat [about the 

Plaintiffs] confidentially with encrypted and disappearing messages". While employed by 

Canaccord Genuity, Langstaff agreed to do so and he and Levitt communicated about the 

Plaintiffs using Confide on dates and times known to them, and not currently known to the 

Plaintiffs. 

96. As a registrant with the OSC and the SEC and as an employee of Canaccord Genuity (a 

registrant with the OSC and the SEC), Langstaff's use of "Confide" to conceal his 

communications with Levitt was in violation of (i) the applicable rules, regulations, and 

policies of the securities regulators; (ii) the standards and practices of the investment dealer 
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and brokerage industry; and (iii) Canaccord Genuity's own rules, policies and code of 

conduct. 

(F) CONSPIRATORS ABUSE WHISTLEBLOWER PROGRAMS 

97. The next step of this very sophisticated attack required use of the OSC's "whistleblower" 

program. The "whistleblower" program, started in July 2016, permits persons with 

information about an alleged securities-related violation to report it to the OSC. The 

program offers anonymity to complainants and a financial reward in the event the 

complaint results in a penalty. The intent of the program is to encourage persons with 

information of alleged unfair, improper or other abusive practices in relation to Ontario 

securities laws to come forward and make anonymous complaints about such matters 

without fear of reprisal. 

98. In furtherance of the Conspiracy, and with information from and at the direction of the 

Wolfpack Conspirators, the Guarantor Conspirators, Baumann, McFarlane, Levitt (or 

Molyneux) as well as Anderson, with the assistance of the Wolfpack Conspirators agreed 

to file false whistleblower Complaints with the OSC and/or the SEC relating to Callidus 

and Catalyst. These four "Complainants" coordinated their complaints in order to portray 

different alleged issues with Callidus' continuous disclosure and matters relating to 

Catalyst to the OSC and the SEC. 

99. Prior to making false "whistleblower" complaints with the OSC and the SEC, in the third 

week of November 2016, Levitt (with the knowledge, approval and direct involvement of 

West Face, Boland, Voorheis, Duhamel, Anderson, Clarity, the Anson Defendants, and the 
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Guarantors) contacted Cameron Watson, Senior Litigation Counsel in the Enforcement 

Branch of the OSC. 

100. Levitt told Watson that Catalyst, Callidus and Glassman had been guilty of serious 

offences, including but not limited to fraudulent business and lending practices, penal 

offences in respect of Callidus's financial affairs, and other criminal or quasi-criminal 

misconduct. These allegations were wholly false. 

101. These communications were made with the intention that the false allegations would be 

conveyed by Watson to other counsel within the OSC' s Enforcement Branch and with the 

law enforcement authority known as the Joint Serious Offences Team ("JSOT"), and that 

the OSC and JSOT would immediately institute an investigation and commence 

proceedings against the Plaintiffs. 

102. Plaintiffs plead that the above communications and allegations made to Watson and JSOT 

are separate and outside the scope of the OSC whistleblower program. Indeed, Watson 

declined to attend the December 7, 2016 meeting with OSC personnel regarding the 

whistleblower complaint, referred to below, as he knew that his participation in that 

process would taint the entire "whistleblower" process. 

103. In furtherance of the Conspiracy, in late 2016, Boland had further discussions with the 

Guarantor Conspirators in which he supplied them with false information that they could 

use in fabricating their allegations to the OSC and the SEC. For example, Boland and West 

Face provided Levy with copies of their Statement of Defence in the Veritas Action. They 

did so with the intention that Levy would pass on the allegations of misconduct and 

impropriety made in their Statement of Defence to Levitt, Molyneux, McFarlane, 
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Baumann, Anderson and Duhamel, and that they would use those allegations to disparage 

Callidus, including in the intended communications to the OSC and JSOT which formed 

part of the Conspiracy. In fact, Levy did so, and the false allegations were used for the very 

purposes as planned by Boland and West Face, and agreed to by Levitt, Molyneux, 

McFarlane, Baumann and Anderson. 

104. Boland and West Face provided additional assistance the Guarantor Conspirators, 

Duhamel and Levy in the plan to harm Catalyst. This included: 

(a) On or about November 30, 2016, Boland and West Face authorized and directed 

their external counsel, Matthew Milne-Smith of Davies ("Milne-Smith"), to 

introduce Levitt to a class action litigator in the United States for the purpose of 

filing a RICO action against Catalyst and Callidus. Milne-Smith had discussions 

and exchanged correspondence with Levitt on this subjection. In so doing, Boland 

and West Face knew there was no basis for any such action. However, they hoped 

and intended that the corrupt practices which would be alleged in such an action 

would become public knowledge and that this would advance their plan to harm 

Catalyst, Callidus and Glassman by whatever means possible; 

(b) On or about December 3, 2016, Boland and West Face authorized and directed 

West Face's internal counsel, Philip Panet ("Panet"), to advise Levitt of a specific 

section of Callidus's 2015 MD&A referring to a loan with McFarlane's company, 

XTG. This was done to set the stage for false allegations conveyed by Boland to 

Levy, referred to below, about this loan. Panet had discussions and exchanged 

correspondence with the Guarantor Conspirators as instructed; 
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(c) On or about December 3, 2016, Boland personally contacted Levy and falsely told 

Levy that Catalyst had improperly and fraudulently moved the XTG loan onto 

unsuspecting investors who held units in the latest limited partnership fund 

managed by Catalyst; 

(d) On a date unknown to the Plaintiffs, Boland also authorized and directed 

Milne-Smith to assist the Guarantor Conspirators by providing them with, amongst 

others, a West Face "research report" which West Face used in the illicit short 

selling attack on Callidus Shares in 2015-2016 which is the subject of the Veritas 

Action. Milne-Smith, in turn, was in contact with the Guarantor Conspirators to 

provide this and other information to them; and 

(e) On January 20, 2017, Panet provided Levitt with a copy of a document which 

contained details about one of Callidus' borrowers which was then promptly 

provided (to Panet' s knowledge) to the other Guarantor Conspirators and 

Anderson/Clarity. 

105. The above steps and communications were undertaken by Boland and West Face in 

furtherance of the Conspiracy and with the knowledge and intention that the false 

allegations and the assistance provided would be: 

(a) Shared among Livesey, Voorheis, Duhamel, Anderson, Clarity, the Anson 

Defendants, and the Guarantors; and 
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(b) Used by the Guarantor Conspirators and Anderson in their communications with 

the SEC, OSC Enforcement Staff, JSOT, and in the planned meeting with the OSC 

Staff to file their whistleblower complaint. 

106. In fact, the false information and allegations made by Boland and West Face were used in 

furtherance of the Conspiracy. 

107. To the knowledge of and with the agreement, assistance and support of the Wolfpack 

Conspirators and the Guarantor Conspirators, on or about December 7, 2016, Levitt met 

with OSC personnel. Among other things, he followed a carefully scripted "playbook" and 

showed them a powerpoint presentation which falsely alleged that Catalyst, Callidus, and 

Glassman had been guilty of serious misconduct, fraud and other criminal and 

quasi-criminal wrongdoing. 

108. The false Complaints were reviewed, commented on and approved by each of the 

Wolfpack Conspirators and Guarantor Conspirators prior to submission to the OSC. 

109. All of the above steps were taken with the knowledge, participation and consent of the 

Wolfpack Conspirators and the Guarantor Conspirators for the purpose of (i) persuading 

the OSC (and JSOT) to commence criminal or quasi-criminal proceedings against 

Catalyst, Callidus and Glassman, and (ii) to enable them to leak the contents of their false 

complaints to the media and to the police in furtherance of their purpose to harm the 

Plaintiffs and to enable the illicit short selling gains to be realized as part of the Conspiracy. 

110. In addition, as described below, the Guarantor Conspirators, acting in concert with and at 

the direction of each of the Wolfpack Conspirators, supplied information relating to the 
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existence and the substance of the Complaints, to WSJ reporters in New York and Toronto 

to encourage and induce them to publish false media articles, as described below. 

111. The Wolfpack Conspirators and the Guarantor Conspirators did so knowing and intending 

that: (i) the Complaints were false; (ii) the fact and nature of the Complaints alleging fraud 

by Callidus and Catalyst would immediately be published and given widespread publicity; 

(iii) the publication of the existence and substance of the Complaints (falsely) alleging 

fraud would injure Callidus and Catalyst; (iv) the effect of such widespread publicity 

would immediately cause a significant drop in the price of Callidus Shares and cause third 

parties, including those identified in paragraph 193 below, to believe that Callidus and 

Catalyst were engaged in fraudulent activity, carried out unethical accounting and business 

practices, took unfair advantage of investors and borrowers, misled investors and were the 

subject of to "investigation" by the securities regulators and the police; and (v) these steps, 

events and consequences would give them or their co-conspirators an opportunity to 

engage in profitable short selling of Callidus Shares, all which was in furtherance of the 

Conspiracy. 

112. Catalyst pleads and the fact is that the Complaints, which were filed in or around late 2016 

and early 2017, also falsely alleged that Callidus and Catalyst were in the same line of 

business, which allegedly created a conflict of interest. In addition, the Complaints falsely 

alleged that Callidus and Catalyst had engaged in illegal accounting practices with respect 

to loans that related to the Guarantors. 

113. The Complaints falsely and maliciously state or imply that: 

(i) Callidus misled its shareholders; 
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(ii) Callidus and Catalyst conduct business for nefarious purposes and do not 

have integrity in their business dealings; and 

(iii) Callidus and Catalyst are not reputable and do not conduct business in an 

ethical manner. 

114. The sole motivation for filing the Complaints was in furtherance of the Conspiracy. 

115. The intention and purpose of the Complaints was to enable the Wolfpack Conspirators, the 

Guarantor Conspirators and Langstaff to spread rumours within the financial industry that 

Callidus and Catalyst were the subject of bona fide OSC whistleblower complaints and 

subject to "investigations" by the OSC and the Toronto Police in order to undermine the 

public confidence in both firms. They were designed to feed the Bay Street rumour mill. 

116. In fact, as pleaded herein, the Complaints were not bona fide. Rather, the Complaints were 

part of the Conspiracy to harm Callidus and Catalyst and to enable the Wolfpack 

Conspirators, the John Does, and Langstaff to profit by an illegal and manipulative "short 

and distort" campaign against the Callidus Shares. 

117. In 2017, the Wolfpack Conspirators and the Guarantor Conspirators continued to intensify 

their overt acts against the Plaintiffs to cause economic harm to them. 

118. Between December 2016 and February 2017, Anderson continued to receive and exchange 

information with the Wolfpack Conspirators and the Guarantor Conspirators about the 

Plaintiffs. Anderson also communicated with them about their allegations and the "next 

steps" in the Conspiracy. The purpose was to enable the Wolfpack Conspirators and the 

Guarantor Conspirators to coordinate their continuing implementation of the Conspiracy 
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and to facilitate the filing of false complaints with the SEC, which was something that 

Anderson, Voorheis and Boland had been tasked with accomplishing. Particulars of some 

of these communications include the following: 

(a) On December 20, 2016, Voorheis, McFarlane, Levitt and Anderson had a 

conference call to discuss their shared interest in "seeing [Newton Glassman] face 

justice"; 

(b) On January 20, 2017, the Guarantor Conspirators and Levy/Molyneux had a 

conference call with Anderson to receive an update from him, and to receive his 

instructions on "next steps"; 

(c) On February 15, 2017, Levitt and Duhamel arranged for a conference call with 

Anderson so that Anderson could answer "some questions"; 

(d) On February 16, 2017, McFarlane reached out to Anderson and Levitt and provided 

website links to two media reporters. This was done further to Anderson's 

instructions to the Guarantor Conspirators to come up with names of reporters who 

would be interested in publishing a story based on the submission of the false 

complaints to the authorities and regulators that the Conspirators had prepared or 

were preparing; 

(e) On February 24, 2017, McFarlane again reached out to Anderson and Levitt and 

identified another Catalyst portfolio company as one that "would be very 

vulnerable to some of the concerns that may form an SEC complaint"; and 
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(f) On February 28, 2017, McFarlane provided Anderson with contact information for 

management of two of Callidus' borrowers so that Anderson could reach out to 

them directly. 

119. In addition, on February 13, 2017, Levitt was directed by one or more of the Wolfpack 

Conspirators and the Guarantor Conspirators to contact Marc Cohodes ("Cohodes"), a 

known short seller based in the United States. This contact was made to obtain assistance in 

formulating false allegations against Callidus, and to facilitate the implementation of the 

Conspiracy. The Wolfpack Conspirators and the Guarantor Conspirators remained in 

contact with Cohodes throughout 2017 and up to and including 2019 for the purposes of 

causing economic harm to the Plaintiffs. Cohodes was and is closely associated with the 

Anson Defendants and invests money with them, and therefore stood to benefit financially 

from the participation of the Anson Defendants in the Conspiracy. 

120. On February 27, 2017, Boland and Levy had another telephone call, this time to discuss 

Callidus' claim against its former employee, Craig Boyer ("Boyer"). Levy reported on this 

call to the Guarantor Conspirators and Duhamel. 

121. By early March 2017, Voorheis was also still actively assisting the Wolfpack Conspirators 

and the Guarantor Conspirators, including by (a) making attempts to elicit information 

helpful to their false allegations from and related to Boyer, and (b) assisting in the 

coordination of the Conspiracy and the filing of the complaint to the SEC. Particulars of 

some of these steps include the following: 

(a) On March 2, 2017, McFarlane spoke with Voorheis and reported on the 

conversation to Levy. McFarlane reported that Voorheis said that he "made contact 
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with Boyer's lawyer". Voorheis provided Boyer's lawyer with false information 

about the XTG loan. In that same report, McFarlane advised Levy that Anderson 

had "been in Toronto for the last 2 days" and that McFarlane had asked Anderson to 

call him with an update. While in Toronto, Anderson met with Boland and 

Voorheis, amongst others; 

(b) On March 3, 2017, in response to a request for any news or development from 

Levitt, McFarlane responded that he would "stay in close contact with Wes so all 

our efforts are coordinated. Their stock is down about a dollar for the week-high of 

$19.12 and around $18.20 right now." The need for close co-ordination expressed 

by McFarlane was because the planned public disclosure to the media of the false 

whistleblower complaints had to coincide with the short selling being implemented 

by Anderson, Boland, West Face, Voorheis, Langstaff, the Anson Defendants, and 

others. McFarlane had previously warned the Guarantor Conspirators against 

personally taking a short position in Callidus in order to keep the activities of the 

group as convert as possible; and 

(c) On March 22, 2017, McFarlane travelled to Toronto to meet in person with 

Voorheis to discuss the precise implementation of the Conspiracy. McFarlane's trip 

to Toronto also included meetings with Langstaff, who through his employment as 

a broker-dealer at Canaccord was assisting the Defendants with their short-selling 

attack, and with John Tilak, a Toronto based reporter with Thomson Reuters. 

122. Throughout this period, the Anson Defendants were also involved in numerous discussions 

with Cohodes, Langstaff and other third parties known to the Defendants regarding the 
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Conspiracy against the Plaintiffs. These communications and meetings were attended by 

senior executives of the Corporate Anson Defendants, including Kassam, Spears and Puri, 

during which discussions were held and meetings were conducted with Cohodes and other 

persons known to the Anson Defendants, including the following: 

(a) An exchange of messages in May 2016 between Kassam and Langstaff whereby 

Langstaff, while employed by Canaccord Genuity, asked Kassam to provide him 

with the email address of Cohodes; declared that "[Callidus] must be stopped"; and 

instructed Kassam to "short" Callidus; 

(b) In the same message exchange, Kassam provided Langstaff with Cohodes' email 

address told Langstaff to "Call ADAM [Spears] tmrw" as it would be "Best he 

[Spears] make the intro" to Cohodes. Langstaff in reply said "No problem. Hat tip 

to [S]pears on this one — wouldn't have happened without him"; 

(c) A meeting in December 2016, between the Anson Defendants and others in which 

plans were discussed to file a number of whistleblower complaints against several 

Canadian companies in order to legitimize short-selling activities that were to be 

undertaken by the Anson Defendants in conjunction with the Wolfpack 

Conspirators and the other John Does; 

(d) A meeting by Kassam and Cohodes on or shortly before January 9, 2017, which 

Cohodes referred to as being "a perfect meal after a great day with members of the 

conspiracy"; 
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(e) A meeting at the Corporate Anson Defendants' offices at 155 University Avenue in 

Toronto, in or about February 2017 during which Spears stated that "Glassman had 

made himself a target", that Anson had received disparaging allegations about 

Catalyst and Callidus from Langstaff at Canaccord, and discussed "working up a 

fraud complaint" against the Plaintiffs. Langstaff and Canaccord were described by 

Spears to be friends of Boland; 

(f) A meeting on or about March 5, 2017, at an unknown place, when Spears alleged 

that according to Langstaff, Catalyst and Callidus had circulated false valuations 

about their assets and were guilty of fraud by selling assets at inflated prices. Spears 

also alleged that Langstaff and possibly one other person was a source for this 

"intel"; 

(g) An exchange of messages on March 23, 2017 whereby Kassam asked Langstaff, a 

day after Langstaff had met with McFarlane who had spoken to Anderson and was 

advised that Anderson was 2-3 weeks away from filing an SEC complaint, whether 

"[Langstaff]" had any draft for [Kassam]" ; 

(h) In the same message exchange, Langstaff advised Kassam that "I don't have [a 

draft] yet" but went on to state he did "have something new though", namely 

Langstaff alleged that there was "an undisclosed related party transaction that hides 

a loss". Langstaff was referring to certain previously disclosed transactions 

relating to XTG which were later the subject of widespread false allegations made 

by the conspirators; 

(i) A follow up meeting between Kassam and Langstaff arranged in June 2017; 
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(i) A dinner meeting at Barbarians restaurant in Toronto on or about July 14, 2017, 

attended by Kassam, Spears, Puri , Cohodes and approximately 10 other people 

whose identities are known to the Anson Defendants, during which the allegations 

referred to above were discussed as well as the SEC complaint that had been 

recently filed against Catalyst and Callidus by Anderson and other members of the 

Conspiracy, the attempts to cause Reuters to publish false articles about the 

Plaintiffs, and the next steps that would be taken in furtherance of the Conspiracy. 

123. While employed by Canaccord Genuity, Langstaff also engaged in numerous acts and 

communications with the Wolfpack Conspirators, the Guarantor Conspirators and 

Cohodes in furtherance of the Conspiracy. Particulars of these acts and communications 

include the following: 

(a) On March 24, 2017 Langstaff told Levitt that a loan in Callidus' portfolio known as 

the "Leader [Energy] loan" was a "dismembered corpse" and that Callidus was 

getting ready to "stuff' this loan into another borrower with whom Callidus had a 

business relationship, in order to "hide the loss "; 

(b) On March 28, 2017, Langstaff and Levitt discussed how best to make and 

substantiate fraud allegations against Catalyst and Callidus which they and their 

co-conspirators were and were intending to disseminate; 

(c) On March 29, 2017, Langstaff told Levitt that Callidus was probably about to take 

steps to "tap the guarantee on Bluberi" and of his conversation with the principal of 

Blueberi, "Gerrard" (Duhamel), about steps that Duhamel had taken or was about 

to take to disparage Catalyst and Callidus; 
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(d) On March 30, 2017, Langstaff told Levitt that according to a "friend" of Langstaff 

(referring to Boland), an internal Callidus loan officer could be contacted to obtain 

allegations and or information thought to be harmful to the Plaintiff; 

(e) On April 12, 2017, Langstaff told Levitt that Callidus' growth was "severely 

negative"; 

(f) On April 21, 2017, Langstaff was told by Levitt that a District Court Judge in Texas 

had "found instances of fraud" by Callidus in relation to Esco Marine and the 

guarantor actions against Levy and Jaross; 

(g) On April 25, 2017, Langstaff contacted Levy of Esco Marine and advised that 

"Greg Boland is a friend of mine"; he was "helping West Face" and was looking for 

"details"; 

(h) On April 30, 2017, Langstaff was told by Levitt that he was "Dropping off evidence 

binders tonight to police HQ. We can supplement with other new info" and that 

Nathan [Anderson] is coming tomorrow and Tuesday"; 

(i) On May 2, 2017, Langstaff and Levitt shared copies of questions which they and 

their co-conspirators had provided to the media and to analysts including a 

supposedly independent analyst at Canaccord Genuity covering Callidus, for the 

purpose of eliciting answers from Callidus which they hoped would be used to 

generate disparaging reports harmful to the Plaintiffs; 

(j) On May 3, 2017, Langstaff told Levitt that Callidus' numbers were "horrific" and 

that "now is the time to go after Glassman"; 
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(k) On May 3, 2017, Langstaff represented to Levitt that "Glassman had violated TSX 

rules"; that with "one good swat at [Glassman]" the conspirators "might get 

[Glassman] to lose control and that he was "trying" to make this happen; 

(1) On May 12, 2017, Langstaff received from Levitt numerous documents including 

materials which the Guarantor Conspirators delivered to JSOT, to be used and 

distributed by Langstaff to "get some media traction" in furtherance of the 

Conspiracy; 

(m) On May 15, 2017, Langstaff told Levitt that he suspects that Hilco, a well-known 

and independent appraiser retained by Callidus to value Esco Marine and Bluberi, 

was "on the take from Callidus" to enable Callidus to "call in the loan[s]"; and 

(n) On June 3, 2017, Langstaff was told by Levitt that he supposedly had "evidence of 

... money laundering" by Callidus and that "Reuters [was] working hard now". 

124. The communications between Langstaff and the Wolfpack Conspirators, the Guarantor 

Conspirators and Cohodes also included material information which was not publicly 

known at the time of their communications, but which was being shared to assist in the 

circulation of disparaging allegations about the Plaintiffs, in furtherance of the Conspiracy. 

The sharing and circulation of such non-public material information for the above purposes 

occurred through and as a result of numerous communications among Levitt, Langstaff, 

and the other Defendants. Particulars of these communications include the following: 

(a) On March 28, 2017, communications by Levitt to Langstaff regarding (i) a PwC 

valuation of Bluberi obtained by Callidus, and (ii) future legal proceedings which 
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had been described by Gerry Duhamel to Levitt, in which the PwC valuation was 

going to be disclosed by him; and 

(b) On May 3, 2017, communications by Levitt to Langstaff regarding evidence that 

was sealed and subject to a protective order, which had supposedly been considered 

by a District Court Judge in Texas, and who Levitt falsely alleged had found that 

Callidus had been guilty of fraud in its dealings with one of its borrowers, Esco 

Marine. 

125. During the course of the numerous acts and communications by Langstaff with the 

Wolfpack Conspirators and the Guarantor Conspirators, Langstaff: 

(a) Shared information with Boland, who he referred to as his "friend" with the other 

participants in the Conspiracy; 

(b) Received documents and communications from and made by, or prepared at the 

direction of, his fellow participants in the Conspiracy, which disparaged the 

Plaintiffs; 

(c) Circulated materials which he believed would further help the Conspiracy to 

succeed; and 

(d) Encouraged the other participants in the Conspiracy by praising them for their 

efforts and by inciting their continued participation in the Conspiracy. 

126. In furtherance of the Conspiracy, Langstaff breached his duties of loyalty, honesty and fair 

dealing, fiduciary and other duties owed to the Plaintiffs as particularized in paragraph 191 
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below, and also engaged in improper activity with the predominate purpose of harming the 

Plaintiffs. Langstaff was reprimanded by Canaccord Genuity on August 9, 2017 for 

divulging information to a short seller of a stock of another client in breach of Canaccord 

Genuity's Confidentiality & Non-Disclosure Policy. Langstaff was terminated by 

Canaccord Genuity the following month on September 26, 2017. 

127. In addition, as a result of these meetings and other communications among them, by the 

third week in April 2017, the Wolfpack Conspirators and the Guarantor Conspirators had 

prepared and distributed further written materials falsely accusing Catalyst, Callidus and 

Glassman of criminal wrongdoing, which the Conspirators intended to provide to the SEC, 

JSOT, and the Toronto Police Service. Like the allegations contained in the other materials 

which had previously been prepared, circulated and utilized by the Complainants when 

they met with the OSC in December 2016, the allegations in this documentation were false. 

128. In or about mid-April 2017, some or all of the Wolfpack Conspirators and Guarantor 

Conspirators had also contacted the Toronto Police Service for the purpose of making false 

allegations of criminal offences against Catalyst, Callidus and Glassman. These contacts 

were made by the Wolfpack Conspirators and Guarantor Conspirators to Gail Regan and 

Dianne Kelly of the Toronto Police Service. The purpose was to harm Catalyst, Callidus 

and Glassman and to make it possible to allege to the media that an active criminal 

investigation into frauds allegedly committed by Catalyst, Callidus and Glassman was 

underway by the responsible authorities. In furtherance of this element of the Conspiracy, 

the Wolfpack Conspirators and Guarantor Conspirators remained in contact with Regan 

and Kelly throughout April — May 2017, including but not limited to direct contacts on or 

about June 5, May 30, June 14-15 and July 6, 2017. These contacts and communications 
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included the preparation and delivery to the Toronto Police Service of a document entitled 

"Callidus Fraud" and a request in early July 2017 that a formal fraud investigation be 

commenced. 

129. The Toronto Police Service cautioned the Defendants about making any public reference 

to any "investigation" by the Toronto Police Service and ultimately, the Toronto Police 

Service confirmed to them that no investigation of Callidus or Catalyst would be 

commenced. However, none of this stopped the Wolfpack Conspirators and Guarantor 

Conspirators from relaying that false information to the media, as described below. 

130. By this time, the Wolfpack Conspirators and Guarantor Conspirators had also filed, with 

the direct assistance and participation of Anderson, a false complaint with the SEC and 

OSC alleging that Catalyst, Callidus and Glassman were guilty of serious criminal 

misconduct. 

131. The above acts were all in furtherance of the Conspiracy, including the plan by the 

Conspirators to persuade the financial media to publish false stories alleging that Catalyst, 

Catalyst and Glassman were the subject of active fraud investigation by the Toronto Police 

Service and by JSOT. 

(G) CONSPIRATORS ENDEAVOUR TO PUBLISH EXISTENCE OF THE 
COMPLAINTS AND OTHER ARTICLES CRITICAL OF CALLIDUS AND 
CATALYST 

132. In or about spring 2017, the Wolfpack Conspirators and the Guarantor Conspirators 

undertook the initial steps of contacting newly identified journalists in an effort to leak the 

existence of the Complaints and other false allegations about Callidus and Catalyst. 
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133. As pleaded above, initially, Boland and West Face had engaged Livesey, who had a prior 

relationship with West Face, to write a negative story targeting Callidus, Catalyst and their 

principals. West Face and Boland agreed to compensate Livesey for his drafting a negative 

story regarding Callidus, Catalyst and their principals. 

134. As a result, Livesey drafted a story based on information fed to him by one or more of the 

Wolfpack Conspirators and the Guarantor Conspirators. The information that was 

provided to Livesey included information that formed the basis for the Complaints. 

135. West Face and Boland worked with Livesey to contact different news outlets including, 

Bloomberg, Buzzfeed, Canadian Business Magazine and the Globe and Mail newspaper, 

with the goal of convincing these organizations to print Livesey's freelance negative story 

about Callidus, Catalyst and their principals. However, these outlets chose not to publish 

the Livesey freelance story. 

136. Having been frustrated by the failure of the above failed attempts, the Wolfpack 

Conspirators and the Guarantor Conspirators then sought to create another "story" that 

Callidus was under "investigation" by the authorities based on the submission of the false 

Complaints. In order to interest news outlets with this "story", they disclosed the substance 

of the Complaints. The Wolfpack Conspirators and the Guarantor Conspirators intended to 

create the appearance of a credible news story about alleged nefarious practices and 

fraudulent practices at Callidus and Catalyst. 

137. Callidus and Catalyst have positively denied any such "investigation", and no such 

investigation was ever commenced. 
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138. The Wolfpack Conspirators and the Guarantor Conspirators approached Reuters in June 

2017 and advised, with the existence of the Complaints, and encouraged Tilak and a New 

York based Reuters reporter, Lawrence Delevigne, to publish a negative story about 

Callidus and Catalyst, including falsehoods that active criminal investigations about the 

Plaintiffs and their businesses were actively underway by regulatory authorities, JSOT and 

the Toronto Police Services. 

139. In this regard, Livesey offered to be a source for the story and provided false information 

for the negative story that the Wolfpack Conspirators and the Guarantor Conspirators had 

encouraged Tilak and Delevigne to write. Livesey also provided Tilak and Delevigne 

questions to be asked of Catalyst, Callidus and Glassman that were based on patently false 

information from the Wolfpack Conspirators and Guarantor Conspirators designed to push 

a disparaging story about Catalyst, Callidus and Glassman. 

140. Reuters decided not to publish this false story. Reuters did not publish the story despite the 

Wolfpack Conspirators' and the Guarantor Conspirators' best efforts to entice it to do so by 

alleging, among other things, that: 

(a) Catalyst had misled its investors about the valuation of assets held in Catalyst's 

investment portfolios; 

(b) Callidus had misled its borrowers about loans extended to them by Callidus; 

(c) Callidus' misconduct included criminal fraud in relation to its borrowing practices; 

(d) Both Catalyst and Callidus had engaged in false and deceptive accounting practices 

in relation to a loan which had been extended to XTG; 
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(e) Catalyst was under active investigation for fraud and other criminal misconduct in 

connection with the above matters by the OSC, JSOT and by the Toronto Police 

Service; and 

(f) Callidus was also under active investigation for fraud and other criminal 

misconduct in connection with the above matters by JSOT and the Toronto Police 

Service. 

141. In addition, in or about late June or early July, 2017, one or more of the Wolfpack 

Conspirators and the Guarantor Conspirators also alleged that: 

(a) At least three separate "whistleblower" complaints had been filed with the OSC; 

(b) One of the whistleblower complaints had been filed by the defendant Baumann and 

stated that Catalyst and Callidus had engaged in false and deceptive accounting 

practices with respect to XTG; 

(c) Another whistleblower complainant stated that Callidus had misled its borrowers 

about their loans and had misled its shareholders about the value of Callidus' 

assets, and, 

(d) Another whistleblower complainant stated that Catalyst had misled its investors 

about the value of the investments in its portfolios. 

142. At times known to the Defendants but not to the Plaintiffs, one or more of the Wolfpack 

Conspirators and the Guarantor Conspirators continued to communicate with Reuters and 

to make allegations about Catalyst and Callidus, including the following: 
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(a) Catalyst's valuation procedures were flawed and improper and had been used to 

create an appearance of high but inaccurate returns in the Funds managed by 

Catalyst; 

(b) Catalyst's practices of using aggressive, inflated valuations had the effect of 

generating elevated fees for the benefit of Catalyst and Newton Glassman; 

(c) Glassman had been unfairly and improperly enriched by such practices and fees; 

(d) Catalyst's loan guarantees to Callidus had not been properly disclosed and created 

improper conflicts of interest; and 

(e) Catalyst and Callidus continued to be under active criminal investigation by JSOT 

and the Toronto Police Service. 

143. Prior to approaching Reuters, the Wolfpack Conspirators and the Guarantor Conspirators 

had also sought to approach other reputable news organizations, whose identities are 

known only to them, in 2017, with the existence of the Complaints and encouraged those 

organizations to publish negative stories about Callidus and Catalyst. Those organizations 

also decided not to publish their stories. 

144. After being rejected by these credible media outlets, the Wolfpack Conspirators and the 

Guarantor Conspirators decided that they required a different approach to accomplish their 

goal of having a negative and false story published about Callidus and Catalyst. 

145. As a result of these continuing failures, in late July or early August 2017, the Wolfpack 

Conspirators and the Guarantor Conspirators contacted a different reporter, the Defendant 

308



- 55 - 

Copeland of the WSJ, with the intention of having Copeland write a story that would 

insinuate that Callidus and Catalyst were under "investigation" by both the OSC and the 

Toronto Police for fraud. 

146. Copeland had a prior relationship with Anderson. Anderson recruited Copeland to join the 

Conspiracy and to write the story, which would assist the Wolfpack Conspirators and the 

Guarantor Conspirators to further the Conspiracy. 

147. The Wolfpack Conspirators and Guarantor Conspirators agreed that the Guarantor 

Conspirators and Anderson would disclose information relating to the fact and substance 

of the Complaints to Copeland, knowing and/or intending that: (i) the Complaints were 

false; (ii) the fact and nature of the Complaints alleging fraud and other improprieties by 

Catalyst and Callidus would immediately be published and given widespread publicity; 

(iii) the publication of the existence and substance of the Complaints would injure Callidus 

and Catalyst; (iv) the effect of such widespread publicity would immediately cause a 

significant drop in the price of Callidus Shares; and (v) these steps, events and 

consequences would give them or some number of them an opportunity to engage in 

profitable short selling of Callidus Shares, all of which was in furtherance of the 

Conspiracy. 

148. Copeland was directed by the Wolfpack Conspirators and the Guarantor Conspirators to 

"interview" McFarlane, who provided Copeland with details of his Complaint fully 

expecting that Copeland would publish those statements in the WSJ. Specifically, 

McFarlane detailed to Copeland that Callidus and Catalyst engaged in allegedly nefarious 

accounting practices concerning a loan that Callidus extended to XTG. McFarlane had 
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filed a Complaint regarding these accounting practices but, in doing so, maliciously made 

false allegations that Callidus and Catalyst had engaged in false or illegal accounting 

practices with respect to XTG. The words uttered by McFarlane meant and were 

understood to mean that Callidus and Catalyst conducted business in an unethical manner, 

engaged in improper accounting practices, were dishonest, lacked integrity, and ought not 

to be trusted. 

149. Similar conversations occurred with Baumann, Molyneux, Levitt, Duhamel and Anderson 

during which, or as a result of which the following false and defamatory statements were 

made to Copeland on the direction, encouragement, inducement of and in consultation with 

the Wolfpack Conspirators and the other Guarantor Conspirators: 

(a) Catalyst and Callidus are under active investigation by the Toronto police 

department and various regulators, including the OSC and the Alberta Securities 

Commission, regarding accounting irregularities, securities fraud and other 

criminal misconduct. 

These words meant and were understood to mean that the Plaintiffs, 

(i) operate their businesses in a manner that is contrary to applicable law and 

regulation; 

are involved in fraudulent activity of the type public authorities ought to be 

concerned with; and 

(iii) conduct business in a dishonest and unethical manner. 
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(b) Callidus and Catalyst failed to decrease the valuations of their loan collateral when 

companies in the Callidus portfolio ceased making interest payments or only made 

partial payments. 

The words meant and were understood to mean that Callidus and Catalyst engaged in 

unethical accounting and other business practices so as to apply economic pressure on 

borrowers, for the unfair advantage of Callidus and Catalyst. 

(c) Callidus and Catalyst engaged in fraud by misleading borrowers about deal terms 

in order to withhold funds from borrowers at critical times and to allow the debt to 

balloon in order to assume control and ultimately ownership of borrowers. 

These words meant and were understood to mean that Callidus and Catalyst illegitimately 

exercised their control over the cash flow of borrowers to artificially create a situation of 

economic distress enabling them to wipe out equity holders. 

(d) Catalyst misled its investors about the valuation of assets held in Catalyst's 

investment portfolios to collect fees and other payments to which it was not entitled 

and that Callidus had misled its borrowers about loans extended to them by 

Callidus. 

These words meant and were understood to mean that, 

(i) Catalyst misled investors in the funds it managed in order to collect 

management and other fees to which it was not lawfully entitled; and 
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(ii) Callidus misled its borrowers about the terms of the loan agreements they 

were entering into and how Callidus' rights under those loans would be 

exercised. 

(e) Callidus and Catalyst falsely certified that their financial statements were prepared 

in accordance with .11-46 and, in particular, that they failed to conduct an 

appropriate impairment analysis on the assets of the Callidus borrowers and 

Catalyst funds despite disclosures in their financial statements that such analysis 

had been done. 

These words meant and were understood to mean that Catalyst and Callidus made material 

misrepresentations in their financial statements and that their financial disclosure ought not 

to be trusted. 

150. During the course of writing the article requested by the Wolfpack Conspirators and the 

Guarantor Conspirators, Copeland contacted Callidus and Catalyst. Initially, Copeland 

refused to disclose to Callidus and Catalyst the subject of the article. 

151. Despite Copeland's refusal to disclose the subject of the article, Callidus and Catalyst 

agreed to meet with Copeland and his colleague, Jacquie McNish ("McNish"), to clarify 

the information and facts that Copeland indicated he would be relying on for the article. 

152. The meeting between Copeland, McNish and representatives of Callidus and Catalyst took 

place on August 8, 2017. During that meeting, Callidus and Catalyst provided detailed 

information of the accounting surrounding XTG and confirmed that all of this information 

was available on the public record. This information flatly contradicted information that 
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had been provided to Copeland and McNish by the Wolfpack Conspirators and the 

Guarantor Conspirators. Copeland disclosed that there had been four different 

whistleblower complaints to the OSC concerning Callidus and Catalyst, three of which had 

been filed by Guarantors. 

153. During the meeting with Callidus and Catalyst, Copeland did not take any notes about any 

of the responses provided by Callidus and Catalyst including detailed explanations 

provided regarding the accounting practices surrounding XTG. 

154. In fact, Callidus' and Catalyst's accounting for XTG was correct and properly disclosed on 

the public record. 

155. Despite receiving information that refuted the basis for their story, and without making any 

further inquiries or conducting appropriate diligence, Copeland and McNish decided to 

publish it anyway. Copeland and McNish drafted the story in a manner that strongly 

implied and suggested that Catalyst and Callidus had engaged in fraudulent behavior 

concerning XTG, and that they were under "investigation" by the authorities for that and 

other matters. They also falsely reported that company representatives had declined to 

offer a comment. Copeland and McNish acted maliciously. 

156. On August 9, 2017, in furtherance of the Conspiracy, Copeland, the Wolfpack 

Conspirators, the Guarantor Conspirators and Langstaff were in communication about the 

timing of the story. They encouraged Copeland to release the article near the end of the 

trading day on August 9. Copeland advised them that he would do so and he did. Copeland 

did so with the knowledge, intention and purpose of harming the Plaintiffs and benefitting 

himself, the Wolfpack Conspirators, the Guarantor Conspirators and Langstaff. 
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(H) WEST FACE, ANSON AND JOHN DOES EXECUTE WAVE OF SHORT 
ATTACKS 

157. On or about August 9, 2017, in furtherance of the Conspiracy, the Wolfpack Conspirators 

and one or more of the John Doe Defendants took short positions in Callidus Shares, either 

directly or indirectly. 

158. The Wolfpack Conspirators and one or more of the John Doe Defendants took the short 

positions through Langstaff at Canaccord Genuity and others, who are known to the 

Defendants but unknown to the Plaintiffs. 

159. Langstaff and others, who are known to the Defendants but unknown to the Plaintiffs, had 

been previously recruited by the Wolfpack Conspirators in the Conspiracy. While 

employed by Canaccord Genuity, Langstaff, in furtherance of the Conspiracy, assisted the 

Wolfpack Conspirators and the John Doe Defendants to take short positions in Callidus 

Shares, either directly or indirectly. 

160. In a typical "short", the investor borrows a company's stock from another investor, on the 

theory that the company's share value will decline over a period of time as described in 

paragraphs above. 

161. On or about August 9, the Wolfpack Conspirators took "naked short" positions. This 

means that the Wolfpack Conspirators took a short position, betting that Callidus' stock 

price would decline, without actually borrowing the stock from another investor. In other 

words, in addition to betting that Callidus' stock price would decline, the Wolfpack 

Conspirators bet that they could purchase Callidus Shares to cover their short positions 

from the market directly without having to first borrow them. 

314



-61- 

162. This type of short is extremely risky because it requires the short selling investor to 

purchase the stock to cover his or her short position. The investor bets that he or she can 

purchase the stock for a lower price at the end of the day than it could have at the open of 

the market. This bet is very risky when shorting a stock that has a low trading volume, like 

Callidus, because the investor may not be able to purchase the stock to cover its short 

position, which leaves it exposed to serious losses if the share price increases. In the case of 

Callidus, the strategy is even more risky because Catalyst and its related funds own more 

than 2/3rds of Callidus Shares and they are not made available for borrowing. 

163. In addition to naked shorts, the Wolfpack Conspirators and the John Doe Defendants took 

other positions, the particulars of which are only known to them, to simulate a short 

position and profit from the damaging effects of the Article. 

164. As at August 8, 2017, the average daily trading volume of Callidus's stock was (a) for the 

preceding 60 day period, 64,737 shares, (b) for the preceding 30 day period, 63,999 shares, 

and (c) for the preceding 10 day period, 48,224 shares. 

165. The Wolfpack Conspirators, however, knew as a result of their activities that, at the end of 

the day on August 9, there would be sufficient trading volume to cover their short position. 

166. At 3:29 pm EDT on August 9, 2017, Copeland's article was posted on 

thewallstreetjournal.com  (the "Article"). The headline of the Article was "Canadian 

Private-Equity Giant Accused by Whistleblowers of Fraud". The Article was hidden 

behind a "pay wall", meaning that only those people who subscribe to the WSJ could see 

the full text of the Article. Those who were not subscribers only saw the headline and first 

paragraph of the Article, which read as follows: 
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TORONTO -- At least four individuals have filed whistleblower 

complaints with Canadian securities regulators alleging fraud at a 

multibillion-dollar investment firm and its publicly traded lending 

arm, according to people familiar with the matter and documents 

reviewed by The Wall Street Journal. 

167. The headline and first paragraph of the Article contained the word "fraud" two separate 

times. The thrust of the Article was exactly what the Wolfpack Conspirators, the Guarantor 

Conspirators and Langstaff intended — it impressed upon the general public, including the 

third parties identified in paragraph 193 below, that Callidus and Catalyst were under 

"investigation" by the authorities and that the "investigation" concerned fraudulent 

accounting transactions recorded by Callidus and Catalyst. 

168. In addition to publication online on thewallstreetjournal.com, a revised version of the 

Article was published in the August 10, 2017 print edition of the Wall Street Journal under 

the headline "Top Buyout Firm Scrutinized on Loans". 

169. The Article was also published on the Dow Jones Newswire and other means that caused 

immediate dissemination of the Article in its entirety, including the references to Catalyst 

and Callidus, to other market participants. 

170. Just prior to the publication of the Article on August 9, 2017 and the close of market at 4:00 

pm EDT the same day, the trading in Callidus stock revealed that the Article had the exact 

effect intended by the Wolfpack Conspirators. A significant number of those persons 

holding Callidus Shares divested them after 3:30 pm EDT which, in turn, led to a sharp 

decline in Callidus' stock price. Due to stock market rules that prohibit Callidus from being 

in the market after 3:30pm through its Normal Course Issuer Bid, the broker administering 
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that bid could not provide support for the stock price. These rules were known to the 

Defendants. 

171. Simultaneous with the publication of the Article at 3:29 p.m. and within the span of a single 

minute (3:29:00 — 3:29:59), the volume spiked with 13,000 shares traded, dropping the 

price from $14.92 to $14.73 on multiple individual trades. Significantly, in the preceding 

30 minutes prior to 3:29 p.m., only 3,100 shares had traded in total. 

172. Over the next 30 minutes (3:30 p.m. — 4:00 p.m., the close of the trading day), over 157,400 

shares traded, dropping the price by the end of the trading day to $13.41. 

173. The timing of the sell-side trading activity reflected at 3:29 p.m. was designed to cause the 

share price to begin to decline to exaggerate the negative pressure anticipated to be caused 

by the Article. The timing was part of the scheme of the Wolfpack Conspirators and the 

John Doe Defendants to ensure that the share price was dramatically reduced in the last 30 

minutes of the trading day and to ensure a disorderly sell-off by panicked investors. 

174. During the chaotic sell-off, the Wolfpack Conspirators and the John Doe Defendants were 

able to purchase Callidus Shares to cover their naked (and other) short positions. Because 

of the decline in Callidus' share price, they were able to significantly profit. The short paid 

out because the share price was lower when they eventually purchased the Callidus shares 

than it was when they earlier secured the naked short (and other simulated short positions). 

Langstaff profited from the short selling trading that was executed directly or indirectly 

through him, or in the alternative, assisted other members of the Conspiracy to profit as 

pleaded. 
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175. The Defendants' short and distort attack was successful — beginning on August 9, 2017 

through August 14, 2017, Callidus' share priced declined from $15.36 to $10.48 (reflecting 

a market capitalization loss of $246/110,000 in less than 4 trading days). 

176. Shortly after the above short-attack, the Anson Defendants including Kassam retweeted on 

September 27, 2017, Cohodes' tweet that included the following: "This is One of the 

Greatest Things I have ever Seen; ... Happy to be a member of such fine Wolves". 

177. In addition, following the short-attack, Livesey continued his efforts to have false and 

disparaging articles about Catalyst, Callidus and Glassman published in the media. These 

include an article entitled "A private equity star's picks shine... until cash-out time" by 

Tilak and Delevigne on March 23, 2018 that contained a distorted photograph of Glassman 

taken by one of the Guarantor Conspirators at a Callidus shareheolders meeting and shared 

with Tilak and Delevigne; a follow-up article entitled "Callidus shares tumble after Reuters 

report on Catalyst valuations" on March 26, 2018. Livesey himself wrote disparaging 

articles published by Southern Investigative Reporting Foundation on April 11, 2018 and 

November 27, 2018 entitled "Newton Glassman's Legacy of Ashes" and "Newton 

Glassman and Other People's Money". Livesey has continued his efforts to have 

disparaging articles published about Catalyst, Callidus and Glassman, including with 

Institutional Investors and Bloomberg. 

(I) ARTICLE IS FALSE AND DEFAMATORY 

178. The Article contains the following false and defamatory statements of and concerning the 

Plaintiffs: 

(a) The Article's headline and first and second paragraphs state: 
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"Canadian Private-Equity Giant Catalyst Accused of Fraud by 
Whistleblowers 

Authorities looking into complaints that Catalyst inflated value of assets, 
deceived borrowers 

TORONTO—At least four individuals have filed whistleblower 
complaints with Canadian securities regulators alleging fraud at a 
multibillion-dollar investment firm and its publicly traded lending arm, 
according to people familiar with the matter and documents reviewed by 
The Wall Street Journal." 

Catalyst Capital Group Inc., one of Canada's largest private-equity firms, 
is accused in the complaints of artificially inflating the value of some of 
its assets and deceiving borrowers about the terms of loans it made. The 
complaints have prompted officials at the Ontario Securities 
Commission, the country's leading securities regulator, to make inquiries 
and question people familiar with Catalyst, according to the people and 
documents." 

These words meant and were understood to mean that: 

(i) Callidus and Catalyst improperly "seize" companies to whom loans have 

been made; 

(ii) Callidus and Catalyst are engaged in illegal or improper accounting in 

relation to Callidus's loan portfolio; 

(iii) Callidus and Catalyst are engaged in criminal wrongdoing 

(iv) Callidus and Catalyst are engaged in fraudulent activities in relation to 

Callidus's loan portfolios; 

(v) Callidus and Catalyst have violated Ontario Securities law; and 
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(vi) Callidus and Catalyst have made false and misleading representations to 

investors; 

(b) A photograph of a Toronto Police car is published immediately after the headline of 

the Article along with a photo caption that states: "A unit of the Toronto Police 

Service has begun its own inquiries into Catalyst". The third paragraph of the 

Article states: "A unit of the Toronto Police Service that specializes in financial 

crimes has separately begun its own inquiries, a departmental spokeswoman said". 

These words meant and were understood to mean that: 

(i) Catalyst and Callidus are engaged in criminal conduct; 

(ii) Catalyst and Callidus defrauded investors; and 

(iii) Callidus and Catalyst are under "investigation" for fraud or other illegal 

activity by the OSC and/or the Toronto Police Service; 

(c) The six, ninth, twelfth, and twenty-sixth to twenty-seventh paragraphs of the 

Article state: 

"...Catalyst mostly invests in high-interest loans to financially distressed 
firms such as casino game makers of biopharmaceutical companies, and 
sometimes takes control of the businesses if the loans aren't paid 

Some but not all of the filers of Catalyst whistleblower complaints have 
worked at companies that borrowed money from Mr. Glassman's firms, 
and later had their businesses seized, said people familiar with the matter. 

...Callidus's lending practices are also a subject of the whistleblower 
complaints, according to the people and documents. 
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One of those borrowers is Jeff McFarlane. 

Mr. McFarlane is the former chief executive of computer distributor 
Xchange Technology Group, known as XTG. He said his company began 
borrowing from Callidus in late 2012 after the lender purchased its $11.6 
million loan from a U.S. bank. 

Within a year, Xchange was in insolvency proceedings. Callidus 
purchased the company for about $34 million, according to court 
documents. 

When Callidus went public in 2014, Catalyst, its majority shareholder, 
agreed to cover future losses on loans including Xchange. 

In September 2015, Callidus recorded the Xchange investment as an asset 
for sale at C$66.9 million in a quarterly earnings report. 

Then in March 2016, Catalyst transferred C$101 million to Callidus for 
Xchange, "an amount equal to the total outstanding principal plus accrued 
and unpaid interest," filings show. 

In December 2016, Catalyst told its investors that the Xchange stake was 
only worth a fraction of what it had paid that March, triggering losses on 
two of its funds, according to one of the whistleblower complaints and 
documents reviewed by the Journal. 

McFarlane confirmed he filed one of the whistleblower complaints. His 
complaint, and one other, alleges that Catalyst funds overpaid Callidus to 
acquire the Xchange investment, and Catalyst delayed and underreported 
potential losses. 'I have serious concerns about the integrity of Callidus's 
accounting around XTG,' Mr. McFarlane said." 

These words meant and were understood to mean that: 

(i) Callidus and Catalyst are treating McFarlane unfairly or unjustly by 

pursuing him in a Guarantee Action; 

(ii) Callidus and Catalyst improperly file "multiple lawsuits" against 

borrowers; 
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(iii) Callidus and Catalyst improperly "seize" companies to whom loans have 

been made; 

(iv) Callidus and Catalyst dealt improperly or illegally in relation to the XTG 

loan; 

(v) Callidus and Catalyst improperly caused XTG to go into insolvency 

proceedings shortly after it purchased a loan from a US bank; 

(vi) Callidus and Catalyst intentionally caused Callidus to be "overpaid" for the 

XTG investment; 

Callidus and Catalyst delayed or underreported potential losses in respect of 

the XTG investment; 

(viii) Callidus and Catalyst overvalued XTG, to the detriment of the funds 

managed by Catalyst; 

(ix) Callidus and Catalyst caused Callidus to mislead its shareholders or 

investors; 

(x) Callidus and Catalyst conduct business for nefarious purposes and do not 

have integrity in their business dealings; and 

(xi) Callidus and Catalyst are not reputable and do not conduct business in an 

ethical manner. 

(d) The nineteenth and twenty-eight paragraphs of the Article state that the Plaintiffs: 
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"...sometimes file multiple lawsuits against borrowers believed to 
have violated the terms of their loans. 

Last month, the Court of Appeal for Ontario found Mr. McFarlane 
responsible for a personal guarantee on Xchange's debts that was 
far less than Callidus was seeking in a civil suit. 

These words meant and were understood to mean that: 

(i) Callidus and Catalyst improperly file "multiple lawsuits" against 

borrowers; and 

(ii) Callidus and Catalyst dealt with McFarlane unfairly or unjustly by pursuing 

him in a Guarantee Action. 

179. The impact of the Article was exactly what the Defendants intended — it impressed upon 

the general public that Callidus and Catalyst were under "investigation" by the authorities 

and that the "investigation" concerned fraudulent activities by Callidus and Catalyst. 

180. The statement made in the Article particularized in paragraph 178 above, and the 

statements made to Copeland by the Guarantor Conspirators and Anderson particularized 

in paragraphs 148-149 above are, collectively, the "Defamatory Words". The plain 

meaning of the Defamatory Words taken together is that the Plaintiffs act fraudulently with 

misstated financial statements, carry on nefarious business practices, and lack integrity in 

their business dealings. This is spurious, false, malicious, and damaging to the Plaintiffs' 

reputation and good will. 

181. The Wolfpack Conspirators acted in concert with the Guarantor Conspirators and 

Copeland to publish the Defamatory Words. 
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182. Each of the Wolfpack Conspirators, Guarantor Conspirators, and Copeland participated in 

a common design to publish the Defamatory Words including but not limited to: 

(a) Agreeing to the Conspiracy as particularized in paragraph 90 above, 

(b) Discussing and agreeing to the words to be used in the Complaints and ultimately 

the Article as particularized in paragraphs 92, 100-103, and 107-109 above; 

(c) Sharing of information, advice, and strategies for the purpose of and in furtherance 

of the conspiracy as particularized in paragraphs 86, 98-100, and 103-109 above; 

(d) Approving of and directing the disclosure of the existence and substance of the 

Complaints to Copeland for the purposes of republication in the Article as 

particularized in paragraph 143-147 above; and 

(e) Making false and defamatory statements to Copeland, either directly in the case of 

the Guarantor Conspirators or indirectly in the case of the other Conspirators, as 

outlined in paragraphs 148-149 above. 

183. The full extent of the Defendants' individual knowledge and participation in the 

Conspiracy and in the publication of the Defamatory Words is known to them and not 

known to the Plaintiffs. 

184. The Wolfpack Conspirators, Guarantor Conspirators, and Copeland published the 

Defamatory Words complained in pursuit of their vendetta and vengeance against the 

Plaintiffs and to profit from short selling stocks in Callidus. Participating in the publication 
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of defamatory statements about the Plaintiffs with the internationally renowned WSJ was 

clearly designed to embarrass the Plaintiffs and seriously injure their reputations. 

185. The Defendants' publication of the Defamatory Words have and will continue to cause 

serious damage, loss and injury to the Plaintiffs, who relies on their good reputation to 

carry on business. 

(I) LIABILITY AND DAMAGES RELATED TO THE SHORT ATTACKS 

Breaches of the Securities Act 

186. The Defendants' unlawful short attack was intended to, and did, drive down the price of 

Callidus Shares to artificially low levels. Although the full details of the Defendants' 

conduct in this regard are known only to them, such conduct includes, without limitation: 

(a) Providing tip-offs and previews to selected investors of the Defendants' intention to 

disseminate false negative information into the market concerning Callidus, and of 

the planned timing of such dissemination; 

(b) The concerted accumulation of open short positions in advance of the publication 

of the Article so as to take advantage of market price declines when the Article was 

published; 

(c) Encouraging selected investors to do the same; 

(d) The Defendants' participation in and preparation of the Article with its false and 

misleading negative content concerning Callidus; 

(e) The Defendants' efforts to ensure publication of the Article; and 
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(f) The Defendants' actions after the Article was published to continue the downward 

pressure on the price of Callidus Shares. 

187. By participating in the short attack, each Defendant, directly or indirectly, engaged or 

participated in a course of conduct relating to the Callidus Shares that they knew and 

intended, or reasonably ought to have known, would result in or contribute to an artificially 

low price for the Callidus Shares, in violation of section 126.1 of the Securities Act. 

188. Additionally, each Defendant, directly or indirectly, made a statement or statements that 

they knew or reasonably ought to have known was misleading or untrue, or that failed to 

state a fact that was necessary to make the statement not misleading, and that would 

reasonably be expected to have a significant effect on the market price or value of the 

Callidus Shares, in violation of section 126.2 of the Securities Act. 

189. The Defendants' breaches of the Securities Act are "unlawful acts" that, in part, form the 

basis of the civil conspiracy claim, as pleaded above. 

Breaches of Duties by Langstaff 

190. The Plaintiffs were clients of Langstaff since late 2013. 

191. In the course of delivering advice and providing services to the Plaintiffs, Langstaff gained 

intimate knowledge of and was entrusted with the Plaintiffs' business and financial 

information and affairs. Langstaff a duty of loyalty, duty of honesty and fair dealing, and 

fiduciary duties and obligations to the Plaintiffs, including the following duties to: 

(a) Act honestly, in good faith and in the best interests of the Plaintiffs; 
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(b) Avoid any conflict of interest between the Plaintiffs and Canaccord Genuity or 

between the Plaintiffs and other clients of Canaccord Genuity; 

(c) Comply with Canaccord's policies including its Code of Business Conduct and 

Ethics, Conflicts Policy, Group and Operating Policies and Confidentiality & 

Non-Disclosure Policy, and to comply with regulatory and accepted standards of 

practice recognized by the securities and investment community in Canada; 

(d) Refrain from engaging in or agreeing, assisting or encouraging others to engage in 

activities that were intended to harm the Plaintiffs; 

(e) Refrain from disparaging the business and affairs of the Plaintiffs; 

(f) Refrain from falsely accusing or expressing opinions that the Plaintiffs or their 

personnel were guilty of dishonest conduct; 

(g) Not to falsely allege that Callidus business was a fraud and to advise that 

short-selling of Callidus shares should be undertaken on the strength of this 

allegation; 

(h) Not to engage in the conspiracy against Catalyst and Callidus pleaded in this 

Action; 

192. Langstaff repeatedly breached these duties by engaging in a course of conduct as pleaded 

herein, in concert with the other Defendants, with the specific purpose of causing harm to 

the Plaintiffs for his and the other Defendants' benefit. As pleaded above, Langstaff, 

among other things: 
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(a) Gave advice to Kassam, another client of Canaccord Genuity, to "short" Callidus; 

(b) Disparaged Callidus by describing it as a "fraud" to Kassam; 

(c) Falsely alleged to the conspirators that Catalyst and Callidus had circulated false 

valuations about their assets and were guilty of fraud by selling assets at inflated 

prices; 

(d) Falsely alleged that Callidus engaged in an undisclosed related party transaction to 

hide losses; 

(e) Discussed with Levitt how best to make and substantiate fraud allegations against 

Catalyst and Callidus which they and the other conspirators were intending to 

disseminate; 

(f) Falsely alleged that independent appraisers of Callidus were "on the take"; 

(g) Met with members of the conspiracy including West Face and Boland, a friend and 

clients of Langstaff, to "help" and further advance the conspiracy to harm the 

Plaintiffs; 

(h) Received material non-public information about steps to be taken by the 

conspirators against Callidus and Catalyst including future lawsuits to be 

commenced against them and the planned short-attack; 

(i) Facilitated and executed the short selling trading to the harm of the Plaintiffs; and 

(j) Concealed his activities by using encrypted self-destructing messaging apps to 

communicate with the conspirators. 
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Causing loss by unlawful means/ intentional interference 

193. By participating in the Conspiracy and the publication of the Defamatory Words, the 

Defendants deceived third parties into believing that Callidus and Catalyst were engaged in 

fraudulent activity, carried out unethical accounting and business practices, took unfair 

advantage of investors and borrowers, misled investors and were subject to "investigation" 

by the OSC and the Toronto Police. These third parties had actionable claims against the 

Defendants by reason of their conduct pleaded herein, and include but are not limited to the 

following persons: (i) investors in funds managed by Catalyst that held Callidus shares 

whose stock depreciated as a result of the Defendants' conduct; (ii) investors that sold 

shares in Callidus as a result of reading the Defamatory Words or in response to the 

resulting sell-off of Callidus shares due to the Defendants' implementation of the 

Conspiracy; (iii) service providers such as appraisers engaged to appraise and alleged to 

have falsely valued borrowers' assets for the benefit of Callidus and Catalyst; and (iv) 

auditors, audit committee members and the independent directors of Callidus and Catalyst 

that are responsible for and allegedly failed to detect the supposed fraudulent activities 

carried out by the Plaintiffs. 

194. In so doing, the Defendants interfered with Callidus's and Catalyst's economic relations 

with its investors, directors and auditors and caused harm to Callidus and Catalyst in the 

form of a lower price for the Callidus Shares, lost revenues, loss of goodwill, as well as 

impairment of their ability to conduct and grow their business, implement strategic plans, 

and secure capital. In addition, the market manipulation of the Defendants caused 

significant harm to Callidus in the form of a loss in market capitalization. 
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195. The conduct of the Defendants in implementing the Conspiracy as described above, was 

directed at and intended to harm, punish and discredit the Plaintiffs. As described above, 

the purpose and effect of the Defendants' activities were to damage the reputations, and 

undermine and destroy the business of, and otherwise cause harm to the Plaintiffs. The 

Defendants knew that harm would come to the Plaintiffs as a result of their conduct. By 

deceiving market participants and investors into believing that the Plaintiffs are dishonest, 

fraudulent and untrustworthy, and by engaging in an improper short attack, the Defendants 

deliberately tarnished and harmed their reputations in the financial, investing and business 

communities. 

196. As a result of the Defendants' implementation of the Conspiracy as described above, the 

Plaintiffs have suffered significant damages. Among other things, the Defendants have 

impaired Callidus' ability to raise and retain invested capital, attract and keep employees, 

attract and grow its loan portfolio and make investments in other companies. This has led 

directly to the significant erosion of the equity value of Callidus from 2017. This is because 

the Defendants' conduct has: 

(i) deterred potential borrowers from doing any business with Callidus in light 

of the false allegations that Callidus engaged in fraudulent transactions, 

unethical accounting and unfair business practices with a view to wiping 

out equity ownership and taking control of borrowers; 

(ii) scared away potential employees who could have helped grow and develop 

the Callidus' business; and 
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(iii) made it extremely difficult for Callidus to access third party capital 

necessary for the growth of its business. 

197. In the alternative to damages to compensate Callidus and Catalyst for having caused them 

loss by unlawful means, the Defendants are liable to pay restitution, disgorgement or to 

otherwise account for any and all ill-gotten gains obtained as a result of their conduct. 

Personal Liability of the Individual Defendants 

198. The Individual Defendants completely dominated and controlled the corporate entities 

among the Defendants and caused them to engage in the tortious and unlawful conduct 

described above. The role of the Individual Defendants in this regard extended beyond the 

nature and scope of their roles as officers and directors of the corporate Defendants and 

include direct personal involvement, improper intentions, and wrongful acts. In addition, 

the conduct alleged involved malice and dishonesty in which the Individual Defendants 

sought to use the corporate entities among the Defendants to obtain significant personal 

financial benefits. As the Individual Defendants caused the corporate entities within the 

Defendants to direct wrongful things to be done, this is an appropriate case to pierce the 

corporate veil and impose personal liability on the Individual Defendants. In the 

alternative, the corporate entities among the Defendants acted as agents for the Individual 

Defendants, who ultimately profited from the unlawful conduct. 

199. In addition, or in the further alternative, the defamatory and otherwise unlawful conduct 

that was carried out by the Individual Defendants constituted independent wrongful acts 

that were contrary to the best interests of the corporate entities among the Defendants. In 

331



- 78 - 

these circumstances, they are personally liable for the damages they caused, separate and 

apart from the liability of the corporate entities. 

Liability of the John Doe Defendants 

200. John Doe Defendants 4-10 are persons or entities whose names are not known to the 

Plaintiffs, but who: 

(i) participated in the Conspiracy; 

(ii) were aware of the contents of the Article prior to its publication and 

broadcast; 

(iii) knew or ought to have known that the Article contained false and 

defamatory assertions about Callidus and Catalyst that would cause the 

market price of Callidus Shares to decline and otherwise cause damage to 

Callidus and Catalyst; 

(iv) decided thereby to take short positions in Callidus's Shares, and did so; and 

(v) thereby stood to gain by covering their short positions after the Article was 

broadcast and the market price of Callidus's Shares had declined. 

201. John Doe Defendants 4-10 are jointly and severally liable for the wrongs committed by the 

Defendants. 

Punitive Damages 

202. The Plaintiffs claim that an award of punitive damages is appropriate, having regard to the 

high-handed, wilful, wanton, reckless, contemptuous and contumelious conduct of the 
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Defendants. Accordingly, the Defendants are liable, on a joint and several basis, to the 

Plaintiffs for punitive damages. 

203. The Plaintiffs are entitled to damages equal to the cost of the "investigation" of the 

Defendants' misconduct undertaken by Callidus and Catalyst which resulted in sworn 

statements, discovery of emails and other facts and evidence which form the basis on 

which this Action is based. 

(J) SERVICE EX JURIS 

204. The Defendants' actions include torts committed in Ontario. At all material times, the 

Defendants carried on business in Ontario. 

205. The Plaintiffs plead and rely upon Rule 17.02 (g) and (p) of the Rules of Civil Procedure, 

RRO 1990, Reg. 194. 

206. The Plaintiffs propose that this action be tried at Toronto. 

OR- 

DATE: -July E8, 2019 Pr\ GOWLING WLG (CANADA) LLP 
1 First Canadian Place 
100 King Street West, Suite 1600 
Toronto ON MSX 1G5 

John E. Callaghan (#29106K) 
john.callaghan@gowlingw1g.com  
Benjamin Na (#409580) 
benjamin.na@gowlingw1g.com  
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Tel: 416.862.7525 
Fax: 416.862.7661 
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Professional Corporation 
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David C. Moore (#16996U) 
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Canadian Private-Equity Giant Accused by Whistleblowers of Fraud

Dow Jones Institutional News, By Rob Copeland and Jacquie McNish, Wednesday, 09 August 2017, 19:29 GMT , 1085 Words, 
Copyright © 2017, Dow Jones & Company, Inc.  
(Document DJDN000020170809ed89003ax) 

TORONTO -- At least four individuals have filed whistleblower complaints with Canadian securities regulators alleging fraud 

at a multibillion-dollar investment firm and its publicly traded lending arm, according to people familiar with the matter and 

documents reviewed by The Wall Street Journal. 

Catalyst Capital Group Inc., one of Canada's largest private-equity firms, is accused in the complaints of artificially inflating 

the value of some of its assets and deceiving borrowers about the terms of loans it made. The complaints have prompted 

officials at the Ontario Securities Commission, the country's leading securities regulator, to make inquiries and question 

people familiar with Catalyst, according to the people and documents. 

A unit of the Toronto Police Service that specializes in financial crimes has separately begun its own inquiries, a department 

spokeswoman said. 

The inquiries don't necessarily lead to an investigation. 

Catalyst is led by Newton "Newt" Glassman, 53 years old, who has described his businesses as the " Goldman Sachs of 

Canada." 

His private-equity firm, which oversees 6 billion Canadian dollars ($4.8 billion) for international clients, is one of the country's 

more aggressive investors, industry executives say. Catalyst mostly invests in high-interest loans to financially distressed 

firms such as casino game makers or biopharmaceutical companies, and sometimes takes control of the businesses if the 

loans aren't paid. 

Company officials wouldn't comment for this article. 

Under a program begun last year, Ontario regulators accept whistleblower submissions from any individual with original 

information about an alleged violation of securities law. Regulators dismiss many complaints without any inquiries, according 

to people familiar with the process. Those reports that merit a review are sent to the program's inquiries team, which 

conducts interviews and other research before deciding whether to open a formal investigation, the people said. 

Some but not all of the filers of the Catalyst whistleblower complaints have worked at companies that borrowed money from 

Mr. Glassman's firms, and later had their businesses seized, said people familiar with the matter. Some are involved in 

litigation with Catalyst, the people said. Some of the complaints involve a series of loans to a small technology distributor, 

while others focus on other investments and the firm's accounting. 

Each of the complainants may receive up to C$5 million under the OSC whistleblower program if their allegations prove true. 

Neither Mr. Glassman nor his companies have been accused by authorities of any wrongdoing. 

Mr. Glassman is also chief executive of Callidus Capital Corp., a so-called alternative lender listed on the Toronto Stock 

Exchange. Callidus's lending practices are also a subject of the whistleblower complaints, according to the people and 

documents. 

Catalyst funds own a majority of Callidus's public shares and some senior executives work concurrently at both firms. 
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Catalyst is ranked among the top fundraisers for investments in distressed debt over the past decade, with more than $4 

billion of new money collected, according to researcher Preqin. Catalyst is considering raising another such fund as soon as 

this fall, said people familiar with the matter. 

Existing investors include the endowments of Harvard University, McGill University and wealthy clients of Morgan Stanley, 

according to people familiar with the matter. 

A trained lawyer, Mr. Glassman founded Catalyst in 2002 after working at private-equity giant Cerberus Capital. He earned a 

reputation for lending when others wouldn't, such as to companies on the brink of bankruptcy, a strategy that consistently led 

to double-digit annual returns. 

Catalyst this spring was awarded "Global Private Equity Turnaround Firm Of The Year" from the Global M&A Network, a 

trade group, for recent investments in companies like troubled film studio Relativity Media LLC. 

Well-known in Canadian business circles, Mr. Glassman is protective of his own privacy. He has at times forbidden friends 

and journalists from taking his photograph. 

His companies sometimes file multiple lawsuits against borrowers believed to have violated the terms of their loans. 

One of those borrowers is Jeff McFarlane. 

Mr. McFarlane is the former chief executive of computer distributor Xchange Technology Group, known as XTG. He said his 

company began borrowing from Callidus in late 2012 after the lender purchased its $11.6 million loan from a U.S. bank. 

Within a year, Xchange was in insolvency proceedings. Callidus purchased the company for about $34 million, according to 

court documents. 

When Callidus went public in 2014, Catalyst, its majority shareholder, agreed to cover future losses on loans including 

Xchange. 

In September 2015, Callidus recorded the Xchange investment as an asset for sale at C$66.9 million in a quarterly earnings 

report. 

Then in March 2016, Catalyst transferred C$101 million to Callidus for Xchange, "an amount equal to the total outstanding 

principal plus accrued and unpaid interest," filings show. 

In December 2016, Catalyst told its investors that the Xchange stake was only worth a fraction of what it had paid that March, 

triggering losses on two of its funds, according to one of the whistleblower complaints and documents reviewed by the 

Journal. 

Mr. McFarlane confirmed he filed one of the whistleblower complaints. His complaint, and one other, alleges that Catalyst 

funds overpaid Callidus to acquire the Xchange investment, and delayed and underreported potential losses. "I have serious 

concerns about the integrity of Callidus's accounting around XTG," Mr. McFarlane said. 

Last month, the Court of Appeal for Ontario found Mr. McFarlane responsible for a personal guarantee on Xchange's debts 

that was far less than Callidus was seeking in a civil suit. 
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Mr. Glassman's companies have also sued or counter sued government agencies and former employees for damages in 

relation to alleged business breaches and misconduct. 

Callidus in February sued a former employee and alleged he was responsible for "artificially inflating" the financial 

performance of some of its investments, including Xchange. The employee responded in a court filing denying that, and said 

Callidus made the claim to deflect attention from "multiple complaints and regulatory investigations." Litigation is ongoing. 

As part of its quarterly earnings, Callidus in May disclosed that its accounting practices were under review from the OSC. Mr. 

Glassman told analysts at that time that the review was "nothing extraordinary." He added, "If there was a significant issue 

with the Commission, I'm fairly certain the Commission would force us to disclose it." 

Callidus shares are down 19% this year. 

(END) Dow Jones Newswires 

August 09, 2017 15:29 ET (19:29 GMT)
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By  

Rob Copeland and  

Jacquie McNish 
Updated Aug. 9, 2017 9:53 pm ET 

TORONTO—At least four individuals have filed whistleblower complaints with Canadian 

securities regulators alleging fraud at a multibillion-dollar investment firm and its publicly 

traded lending arm, according to people familiar with the matter and documents reviewed by 

The Wall Street Journal. 
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Catalyst Capital Group Inc., one of Canada’s largest private-equity firms, is accused in the 

complaints of artificially inflating the value of some of its assets and deceiving borrowers about 

the terms of loans it made. The complaints have prompted officials at the Ontario Securities 

Commission, the country’s leading securities regulator, to make inquiries and question people 

familiar with Catalyst, according to the people and documents. 

A unit of the Toronto Police Service that specializes in financial crimes has separately begun 

its own inquiries, a department spokeswoman said. 

The inquiries don’t necessarily lead to an investigation. 

Catalyst is led by Newton “Newt” Glassman, 53 years old, who has described his businesses as 

the “Goldman Sachs of Canada.” 

His private-equity firm, which oversees 6 billion Canadian dollars ($4.8 billion) for 

international clients, is one of the country’s more aggressive investors, industry executives say. 

Catalyst mostly invests in high-interest loans to financially distressed firms such as casino 

game makers or biopharmaceutical companies, and sometimes takes control of the businesses if 

the loans aren’t paid. 

Company officials declined to comment before publication for this article. 

In a statement following digital publication, company officials said they know of no legitimate 

basis for any whistleblower complaint. The companies said they believe the whistleblowers are 

filing “deliberately misleading” reports with the OSC. 

“Callidus believes that it is the actions of those individuals that warrants investigation,” the 

statement said. Callidus Capital Corp. is the lending arm of Catalyst. 
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Under a program begun last year, Ontario regulators accept whistleblower submissions from 

any individual with original information about an alleged violation of securities law. 

Regulators dismiss many complaints without any inquiries, according to people familiar with 

the process. Those reports that merit a review are sent to the program’s inquiries team, which 

conducts interviews and other research before deciding whether to open a formal investigation, 

the people said. 

Some but not all of the filers of the Catalyst whistleblower complaints have worked at 

companies that borrowed money from Mr. Glassman’s firms, and later had their businesses 

seized, said people familiar with the matter. Some are involved in litigation with Catalyst, the 

people said. Some of the complaints involve a series of loans to a small technology distributor, 

while others focus on other investments and the firm’s accounting. 

Each of the complainants may receive up to C$5 million under the OSC whistleblower 

program if their allegations prove true. 

Neither Mr. Glassman nor his companies have been accused by authorities of any wrongdoing. 

343



Mr. Glassman is also chief executive of Callidus, the alternative lender listed on the Toronto 

Stock Exchange. Callidus’s lending practices are also a subject of the whistleblower 

complaints, according to the people and documents. 

Catalyst funds own a majority of Callidus’s public shares and some senior executives work 

concurrently at both firms. 

Callidus shares dropped 19% Wednesday afternoon to C$12.06 after the Journal reported on 

the whistleblower inquiries. The stock fell 21% on the day overall and is down 35% this year. 

Catalyst is ranked among the top fundraisers for investments in distressed debt over the past 

decade, with more than $4 billion of new money collected, according to researcher Preqin. 

Catalyst is considering raising another such fund as soon as this fall, said people familiar with 

the matter. 

Existing investors include the endowments of Harvard University, McGill University and 

wealthy clients of Morgan Stanley, according to people familiar with the matter. 

A trained lawyer, Mr. Glassman founded Catalyst in 2002 after working at private-equity giant 

Cerberus Capital. He earned a reputation for lending when others wouldn’t, such as to 

companies on the brink of bankruptcy, a strategy that consistently led to double-digit annual 

returns. 

Catalyst this spring was awarded “Global Private Equity Turnaround Firm Of The Year” from 

the Global M&A Network, a trade group, for recent investments in companies like troubled 

film studio Relativity Media LLC. 

Well-known in Canadian business circles, Mr. Glassman is protective of his own privacy. He 

has at times forbidden friends and journalists from taking his photograph. 

His companies sometimes file multiple lawsuits against borrowers believed to have violated the 

terms of their loans. 

One of those borrowers is Jeff McFarlane. Mr. McFarlane is the former chief executive of 

computer distributor Xchange Technology Group, known as XTG. He said his company began 

borrowing from Callidus in late 2012 after the lender purchased its $11.6 million loan from a 

U.S. bank. 
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Within a year, Xchange was in insolvency proceedings. Callidus purchased the company for 

about $34 million, according to court documents. 

When Callidus went public in 2014, Catalyst, its majority shareholder, agreed to cover future 

losses on loans including Xchange. 

In September 2015, Callidus recorded the Xchange investment as an asset for sale at C$66.9 

million in a quarterly earnings report. 

Then in March 2016, Catalyst transferred C$101 million to Callidus for Xchange, “an amount 

equal to the total outstanding principal plus accrued and unpaid interest,” filings show. 

In December 2016, Catalyst told its investors that the Xchange stake was only worth a fraction 

of what it had paid that March, triggering losses on two of its funds, according to one of the 

whistleblower complaints and documents reviewed by the Journal. 

Mr. McFarlane confirmed he filed one of the whistleblower complaints. His complaint, and one 

other, alleges that Catalyst funds overpaid Callidus to acquire the Xchange investment, and 

delayed and underreported potential losses. “I have serious concerns about the integrity of 

Callidus’s accounting around XTG,” Mr. McFarlane said. 

Last month, the Court of Appeal for Ontario found Mr. McFarlane responsible for a personal 

guarantee on Xchange’s debts that was far less than Callidus was seeking in a civil suit. 

Regarding Xchange, Catalyst said in Wednesday’s statement that “the accounting treatment 

and disclosure were entirely appropriate and there is no basis for allegations to the contrary.” 

Mr. Glassman’s companies have also sued or counter sued government agencies and former 

employees for damages in relation to alleged business breaches and misconduct. 

Callidus in February sued a former employee and alleged he was responsible for “artificially 

inflating” the financial performance of some of its investments, including Xchange. The 

employee responded in a court filing denying that, and said Callidus made the claim to deflect 

attention from “multiple complaints and regulatory investigations.” Litigation is ongoing. 

As part of its quarterly earnings, Callidus in May disclosed that its accounting practices were 

under review from the OSC. Mr. Glassman told analysts at that time that the review was 
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“nothing extraordinary.” He added, “If there was a significant issue with the Commission, I’m 

fairly certain the Commission would force us to disclose it.” 

Write to Rob Copeland at rob.copeland@wsj.com and Jacquie McNish 

at Jacquie.McNish@wsj.com 

Copyright ©2019 Dow Jones & Company, Inc. All Rights Reserved. 

87990cbe856818d5eddac44c7b1cdeb8 

Appeared in the August 10, 2017, print edition as 'Top Buyout Firm Scrutinized on Loans.' 
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Callidus Statement Regarding Allegations in The Wall Street Journal 

TORONTO, August 9, 2017 - Callidus Capital Corporation (the “Company” or “Callidus”) today 
provided the statement below in response to media reports containing allegations regarding the Company 
and its majority shareholder, The Catalyst Capital Group Inc. (“Catalyst”). 

The Wall Street Journal today published allegations about Callidus and Catalyst that are completely false.  
Callidus is particularly concerned that the Wall Street Journal chose to publish these allegations after a 
comprehensive briefing held with them on August 8, 2017.  For example, as part of that meeting it was 
made clear that the treatment of the Catalyst guarantee for Callidus loans made to Xchange Technology 
Group was in accordance with all applicable accounting requirements.  As well, full disclosure was 
contained in both Catalyst’s financial reports to its limited partners and through Callidus’ public 
disclosures on an ongoing basis.  The accounting treatment and disclosure were entirely appropriate and 
there is no basis for allegations to the contrary, facts the Wall Street Journal chose to ignore. 

These allegations presented are primarily based on anonymous sources and are believed to have been 
initiated by individuals against whom Callidus has current litigation relating to the enforcement of 
guaranties.  Those individuals have already had the opportunity to present their allegations in court 
without success. That is because the allegations are false.  The Company also knows that those 
individuals have been peddling the same false allegations to at least one other media outlet, without result.  

As a dynamic alternative lender, Callidus takes on risks that most Canadian lenders shy away from. 
Callidus has helped over one hundred companies with access to capital – capital that would otherwise not 
have been available and that they needed to keep their businesses in operation.  The Company’s success 
in supporting companies facing significant challenges year after year speaks for itself. 

Not surprisingly, the nature of Callidus’ loan portfolio may involve litigation. Importantly, there has 
never been a judgment or finding by any court in North America questioning the standards and ethics by 
which Callidus underwrites or enforce its loans.   

The Company knows of no legitimate basis for any whistleblower complaint.  It is extraordinary that the 
press has been given copies of confidential whistleblower reports that neither Callidus nor Catalyst has 
ever seen.  This is an effort by short sellers and others who are attempting to manipulate the market by 
making false allegations.  Once made aware of these reports by the media, the Company proactively met 
with various authorities to discuss these matters in detail.   

Callidus believes that those individuals, having failed in court, are filing deliberately misleading 
whistleblower reports with the OSC so that they can then leak them to the press in the hope that the press 
will publish the allegations.  As a result, the media and public markets are misled and the legitimate OSC 
‘whistleblower’ process is exploited for personal advantage, and to do damage to the market value of 
Callidus, and to the reputation, operations and investments of its majority shareholder, Catalyst.   

Any abuse of the ‘whistleblower’ process is a very serious matter that has significant consequences.  For 
that reason, Callidus believes that it is the actions of those individuals that warrants investigation. 
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Forward-Looking Statements 

Certain statements made herein contain forward-looking information.  Although Callidus believes these 
statements to be reasonable, the assumptions upon which they are based may prove to be incorrect.  
Furthermore, the forward-looking statements contained in this press release are made as at the date of this 
press release and Callidus does not undertake any obligation to update publicly or to revise any of the 
included forward-looking statements, whether as a result of new information, future events or otherwise, 
except as may be required by applicable securities laws. 

About Callidus Capital Corporation 

Established in 2003, Callidus Capital Corporation is a Canadian company that specializes in innovative 
and creative financing solutions for companies that are unable to obtain adequate financing from 
conventional lending institutions. Unlike conventional lending institutions who demand a long list of 
covenants and make credit decisions based on cash flow and projections, Callidus credit facilities have 
few, if any, covenants and are based on the value of the borrower’s assets, its enterprise value and 
borrowing needs. Callidus employs a proprietary system of monitoring collateral and exercising control 
over the cash inflows and outflows of each borrower, enabling Callidus to very effectively manage risk of 
loss. Further information is available on our website, www.calliduscapital.ca. 

For further information, please contact: 
David Reese | (416) 945-3016 | dreese@calliduscapital.ca 
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Karabus, Matthew

From: Catalyst.Notifications <Catalyst.Notifications@sscdirect.com>

Sent: Wednesday, August 09, 2017 7:18 PM

To: Catalyst.Notifications

Subject: Catalyst/Callidus WSJ Article

Attachments:

Dear Limited Partner, 

Yours Truly, 

Jim Riley 
Managing Director and COO 
The Catalyst Capital Group Inc. 
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Callidus Statement Regarding Allegations in The Wall Street Journal 

TORONTO, August 9, 2017 - Callidus Capital Corporation (the “Company” or “Callidus”) today 
provided the statement below in response to media reports containing allegations regarding the Company 
and its majority shareholder, The Catalyst Capital Group Inc. (“Catalyst”). 

“The Wall Street Journal today published allegations about Callidus and Catalyst that are completely 
false.  Callidus is particularly concerned that the Wall Street Journal chose to publish these allegations 
after a comprehensive briefing held with them on August 8, 2017.  For example, as part of that meeting it 
was made clear that the treatment of the Catalyst guarantee for Callidus loans made to Xchange 
Technology Group was in accordance with all applicable accounting requirements.  As well, full 
disclosure was contained in both Catalyst’s financial reports to its limited partners and through Callidus’ 
public disclosures on an ongoing basis.  The accounting treatment and disclosure were entirely 
appropriate and there is no basis for allegations to the contrary, facts the Wall Street Journal chose to 
ignore. 

“These allegations presented are primarily based on anonymous sources and are believed to have been 
initiated by individuals against whom Callidus has current litigation relating to the enforcement of 
guaranties.  Those individuals have already had the opportunity to present their allegations in court 
without success. That is because the allegations are false.  The Company also knows that those 
individuals have been peddling the same false allegations to at least one other media outlet, without result.  

“As a dynamic alternative lender, Callidus takes on risks that most Canadian lenders shy away from. 
Callidus has helped over one hundred companies with access to capital – capital that would otherwise not 
have been available and that they needed to keep their businesses in operation.  The Company’s success 
in supporting companies facing significant challenges year after year speaks for itself. 

“Not surprisingly, the nature of Callidus’ loan portfolio may involve litigation. Importantly, there has 
never been a judgment or finding by any court in North America questioning the standards and ethics by 
which Callidus underwrites or enforce its loans.   

“The Company knows of no legitimate basis for any whistleblower complaint.  It is extraordinary that the 
press has been given copies of confidential whistleblower reports that neither Callidus nor Catalyst has 
ever seen.  This is an effort by short sellers and others who are attempting to manipulate the market by 
making false allegations.  Once made aware of these reports by the media, the Company proactively met 
with various authorities to discuss these matters in detail.   

“Callidus believes that those individuals, having failed in court, are filing deliberately misleading 
whistleblower reports with the OSC so that they can then leak them to the press in the hope that the press 
will publish the allegations.  As a result, the media and public markets are misled and the legitimate OSC 
‘whistleblower’ process is exploited for personal advantage, and to do damage to the market value of 
Callidus, and to the reputation, operations and investments of its majority shareholder, Catalyst.   

“Any abuse of the ‘whistleblower’ process is a very serious matter that has significant consequences.  For 
that reason, Callidus believes that it is the actions of those individuals that warrants investigation.” 
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Forward-Looking Statements 

Certain statements made herein contain forward-looking information.  Although Callidus believes these 
statements to be reasonable, the assumptions upon which they are based may prove to be incorrect.  
Furthermore, the forward-looking statements contained in this press release are made as at the date of this 
press release and Callidus does not undertake any obligation to update publicly or to revise any of the 
included forward-looking statements, whether as a result of new information, future events or otherwise, 
except as may be required by applicable securities laws. 

About Callidus Capital Corporation 

Established in 2003, Callidus Capital Corporation is a Canadian company that specializes in innovative 
and creative financing solutions for companies that are unable to obtain adequate financing from 
conventional lending institutions. Unlike conventional lending institutions who demand a long list of 
covenants and make credit decisions based on cash flow and projections, Callidus credit facilities have 
few, if any, covenants and are based on the value of the borrower’s assets, its enterprise value and 
borrowing needs. Callidus employs a proprietary system of monitoring collateral and exercising control 
over the cash inflows and outflows of each borrower, enabling Callidus to very effectively manage risk of 
loss. Further information is available on our website, www.calliduscapital.ca. 

For further information, please contact: 
Paula Myson | (416) 945-3226 | pmyson@calliduscapital.ca 
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Karabus, Matthew

From:

Sent: Wednesday, August 09, 2017 4:49 PM

To: nglassman@catcapital.com

Subject:

Hi Newton, 

I hope you are doing well. I’m sure I’m not the first person to write, but in light of the article below, I was wondering if 
you have a few minutes for an update call tomorrow or Friday? I just want to make sure I can give my CIO and Sr. PM an 
update in case they receive a request for information for one of our Board members. If so, please give me a couple of 
times that would work and I’ll confirm. 

Thanks, 
 

https://www.wsj.com/articles/canadian-private-equity-giant-accused-by-whistleblowers-of-fraud-
1502307145?mod=djemalertMARKET 

 
 

 
 

 
 

 

----------------------------------------- 
CONFIDENTIALITY NOTICE:  intends this e-mail message, 
and any attachments, to be used only by the person(s) or entity to which it is addressed. This message may 
contain confidential and/or legally privileged information. If the reader is not the intended recipient of this 
message or an employee or agent responsible for delivering the message to the intended recipient, you are 
hereby notified that you are prohibited from printing, copying, storing, disseminating or distributing this 
communication. If you received this communication in error, please delete it from your computer and notify the 
sender by reply e-mail.  
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Karabus, Matthew

From:

Sent: Friday, September 15, 2017 9:00 AM

To: nglassman@catcapital.com; Jim Riley (JRiley@catcapital.com)

Subject:

Hi Newton and Jim, 

I hope you both are well. Do either of you have a few minutes for a brief update call either this morning or Monday at 
9:00am? I apologize for the short notice, but I’ve been asked to provide our CIO with an update regarding last month’s 
news article. 

Thanks, 
 

 
 

 
 

 
 

 

----------------------------------------- 
CONFIDENTIALITY NOTICE:  intends this e-mail message, 
and any attachments, to be used only by the person(s) or entity to which it is addressed. This message may 
contain confidential and/or legally privileged information. If the reader is not the intended recipient of this 
message or an employee or agent responsible for delivering the message to the intended recipient, you are 
hereby notified that you are prohibited from printing, copying, storing, disseminating or distributing this 
communication. If you received this communication in error, please delete it from your computer and notify the 
sender by reply e-mail.  
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Karabus, Matthew

From:

Sent: Monday, August 14, 2017 11:05 AM

To: jriley@catcapital.com

Subject: FW: Catalyst/Callidus WSJ Article

Attachments: Callidus Statement_ August FINAL.PDF

Hi Jim.  Just wanted to say a big THANK YOU for this email in advance of the article coming out.  It helps immeasurably 
when I see the article, as well as when I receive questions from people in my office, compliance, legal, etc. to already 
have some color from Catalyst.  You do both yourselves and your LPs a service by putting this out in advance.  Thanks 
again. 

Good luck working through this time consuming stuff – hopefully it will be behind you soon. 

Cheers, 
 

From: Catalyst.Notifications [mailto:Catalyst.Notifications@sscdirect.com]  
Sent: Wednesday, August 09, 2017 7:18 PM 
To: Catalyst.Notifications <Catalyst.Notifications@sscdirect.com> 
Subject: Catalyst/Callidus WSJ Article 

Dear Limited Partner, 

Yours Truly, 

Jim Riley 
Managing Director and COO 
The Catalyst Capital Group Inc. 
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Callidus Statement Regarding Allegations in The Wall Street Journal 

TORONTO, August 9, 2017 - Callidus Capital Corporation (the “Company” or “Callidus”) today 
provided the statement below in response to media reports containing allegations regarding the Company 
and its majority shareholder, The Catalyst Capital Group Inc. (“Catalyst”). 

“The Wall Street Journal today published allegations about Callidus and Catalyst that are completely 
false.  Callidus is particularly concerned that the Wall Street Journal chose to publish these allegations 
after a comprehensive briefing held with them on August 8, 2017.  For example, as part of that meeting it 
was made clear that the treatment of the Catalyst guarantee for Callidus loans made to Xchange 
Technology Group was in accordance with all applicable accounting requirements.  As well, full 
disclosure was contained in both Catalyst’s financial reports to its limited partners and through Callidus’ 
public disclosures on an ongoing basis.  The accounting treatment and disclosure were entirely 
appropriate and there is no basis for allegations to the contrary, facts the Wall Street Journal chose to 
ignore. 

“These allegations presented are primarily based on anonymous sources and are believed to have been 
initiated by individuals against whom Callidus has current litigation relating to the enforcement of 
guaranties.  Those individuals have already had the opportunity to present their allegations in court 
without success. That is because the allegations are false.  The Company also knows that those 
individuals have been peddling the same false allegations to at least one other media outlet, without result.  

“As a dynamic alternative lender, Callidus takes on risks that most Canadian lenders shy away from. 
Callidus has helped over one hundred companies with access to capital – capital that would otherwise not 
have been available and that they needed to keep their businesses in operation.  The Company’s success 
in supporting companies facing significant challenges year after year speaks for itself. 

“Not surprisingly, the nature of Callidus’ loan portfolio may involve litigation. Importantly, there has 
never been a judgment or finding by any court in North America questioning the standards and ethics by 
which Callidus underwrites or enforce its loans.   

“The Company knows of no legitimate basis for any whistleblower complaint.  It is extraordinary that the 
press has been given copies of confidential whistleblower reports that neither Callidus nor Catalyst has 
ever seen.  This is an effort by short sellers and others who are attempting to manipulate the market by 
making false allegations.  Once made aware of these reports by the media, the Company proactively met 
with various authorities to discuss these matters in detail.   

“Callidus believes that those individuals, having failed in court, are filing deliberately misleading 
whistleblower reports with the OSC so that they can then leak them to the press in the hope that the press 
will publish the allegations.  As a result, the media and public markets are misled and the legitimate OSC 
‘whistleblower’ process is exploited for personal advantage, and to do damage to the market value of 
Callidus, and to the reputation, operations and investments of its majority shareholder, Catalyst.   

“Any abuse of the ‘whistleblower’ process is a very serious matter that has significant consequences.  For 
that reason, Callidus believes that it is the actions of those individuals that warrants investigation.” 
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Forward-Looking Statements 

Certain statements made herein contain forward-looking information.  Although Callidus believes these 
statements to be reasonable, the assumptions upon which they are based may prove to be incorrect.  
Furthermore, the forward-looking statements contained in this press release are made as at the date of this 
press release and Callidus does not undertake any obligation to update publicly or to revise any of the 
included forward-looking statements, whether as a result of new information, future events or otherwise, 
except as may be required by applicable securities laws. 

About Callidus Capital Corporation 

Established in 2003, Callidus Capital Corporation is a Canadian company that specializes in innovative 
and creative financing solutions for companies that are unable to obtain adequate financing from 
conventional lending institutions. Unlike conventional lending institutions who demand a long list of 
covenants and make credit decisions based on cash flow and projections, Callidus credit facilities have 
few, if any, covenants and are based on the value of the borrower’s assets, its enterprise value and 
borrowing needs. Callidus employs a proprietary system of monitoring collateral and exercising control 
over the cash inflows and outflows of each borrower, enabling Callidus to very effectively manage risk of 
loss. Further information is available on our website, www.calliduscapital.ca. 

For further information, please contact: 
Paula Myson | (416) 945-3226 | pmyson@calliduscapital.ca 

 

365



THIS IS EXHIBIT 14
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

366



1

Karabus, Matthew

From:

Sent: Friday, August 25, 2017 3:24 PM

To: nglassman@catcapital.com; gdealba@catcapital.com; jriley@catcapital.com

Cc:

Subject: LP updates

Guys, 

Hope you all have a good weekend.  Just wanted to send you a quick note to let you know I’ve had good discussions with 
 about the 

recent headlines to help manage the situation. We seem to be in good standing with all. 
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Karabus, Matthew

From:

Sent: Friday, August 11, 2017 4:52 PM

To: jriley@catcapital.com

Subject: RE: Catalyst/Callidus WSJ Article  [External]

Hi Jim, 

Hope you are doing well. I have a quick question for you regarding this. Can you please let me know when a good time 
to speak would be? 

Thanks, 

From: Catalyst.Notifications [mailto:Catalyst.Notifications@sscdirect.com]  
Sent: Wednesday, August 09, 2017 7:18 PM 
To: Catalyst.Notifications 
Subject: Catalyst/Callidus WSJ Article [External] 

Dear Limited Partner, 

Yours Truly, 

Jim Riley 
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Managing Director and COO 
The Catalyst Capital Group Inc. 
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Karabus, Matthew

From:

Sent: Wednesday, August 09, 2017 7:32 PM

To: jriley@catcapital.com

Cc:

Subject: WSJ article

Jim, 

Can we please set up a call to discuss? Thank you. 

Best Regards, 

 

  
 

   
 

 

-------- 
If you are not an intended recipient of this e-mail, you are not authorized to duplicate, copy, retransmit or 
redistribute it by any means. Please delete it and any attachments immediately and notify the sender that you 
have received it in error. Unless specifically indicated, this e-mail is not an offer to buy or sell or a solicitation 
to buy or sell any securities, investment products or other financial product or service, an official confirmation 
of any transaction, or an official statement of . Any views or opinions presented are solely 
those of the author and do not necessarily represent those of  This e-mail is subject to terms 
available at the following link:  By messaging with  you 
consent to the foregoing. 
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Karabus, Matthew

From:

Sent: Friday, August 11, 2017 8:38 AM

To: jriley@catcapital.com

Subject: WSJ Article

Jim, 
We received your response regarding the WSJ article.  We are getting questioned by our board and audit committee on 
this (they saw the article), so I think it would be helpful to have a call to go into this in more detail.  Are you available to 
chat about this in more detail today or early next week?  If there is a big group call, that is also fine. 
Thanks, 
Chris 
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Karabus, Matthew

From:

Sent: Thursday, August 10, 2017 7:15 PM

To: jriley@catcapital.com

Subject: WSJ Article

Jim, 

My name is  and I’m a  

Our client  is an investor in Catalyst Fund V and we were hoping to schedule a quick call to discuss this 
matter with you. 

I am free tomorrow (Friday 8/11/17) between 10am – 11am PST as well as after 12pm PST. 

Please let me know if either of these time slots work or if we shall look into early next week. 

Thanks  

 
 

 

 
 

 
 

 

This e-mail is intended only for the person or entity to which it is addressed and may contain confidential and/or privileged material. Any review, 
retransmission, dissemination or other use of, or taking of any action in reliance upon, this information by persons or entities other than the intended 
recipient is prohibited. If you received this message in error, please contact the sender immediately and delete the material from your computer.
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Karabus, Matthew

From:

Sent: Thursday, August 10, 2017 2:45 PM

To: jriley@catcapital.com

Cc:

Subject: RE: Catalyst/Callidus WSJ Article

Hello Jim, 

Thank you for sending the response to the WSJ article referencing Callidus. 

As you know,  is a Limited Partner in Fund V. We have members of our Operations Team meeting with your 
team this Tuesday the 15th. In anticipation to that meeting, we have drafted questions that would be helpful to our 
understanding of the allegations. 

Please let us know if we can coordinate a call prior to the meeting to get color on the situation. 

Thank you, 
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From: Catalyst.Notifications <Catalyst.Notifications@sscdirect.com> 
Date: Wednesday, Aug 09, 2017, 6:19 PM 
To: Catalyst.Notifications <Catalyst.Notifications@sscdirect.com> 
Subject: Catalyst/Callidus WSJ Article 

Dear Limited Partner, 

Yours Truly, 

Jim Riley 
Managing Director and COO 
The Catalyst Capital Group Inc. 

************************************************************************* 
This e-mail may contain confidential or privileged information. 
If you are not the intended recipient, please notify the sender immediately and then delete it. 

 
************************************************************************* 
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Karabus, Matthew

From:

Sent: Thursday, August 10, 2017 9:25 AM

To: srostowsky@catcapital.com

Subject: Call request-

Hi Steven, 

I work with  but on operational due diligence side. Would you have time either today or Friday for a call to 
go over the article that came out on the WSJ? 

Leon will also be joining me on the call. 

Regards, 
 

 

This e-mail is intended only for the person or entity to which it is addressed and may contain confidential and/or privileged material.  Any review, 
transmission, disseminations or other use of, or taking of any action in reliance upon this information by persons or entities other than the 
intended recipient is prohibited.  If you received this in error, please contact the sender and immediately delete this transmission, including all 
attachments, without copying, distributing or disclosing the same.
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Karabus, Matthew

From:

Sent: Thursday, August 10, 2017 10:51 AM

To: nglassman@catcapital.com

Cc:

Subject: WSJ article

Newton, 

We have seen yesterday’s article and wanted to chat briefly about it with you. Might you have time tomorrow afternoon 
(3pm) or Monday morning or afternoon?  

Thanks, 
Josh  

 
 

 
  

 
 

383



THIS IS EXHIBIT 22
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

384



1

Karabus, Matthew

From:

Sent: Thursday, August 10, 2017 8:23 AM

To: Jim Riley

Subject: Call?

Hi Jim, 

I hope that you are doing well.  I am receiving questions around the article yesterday – is there a good time where we 
can discuss either today or tomorrow?  Please let me know. 

Best, 

 

  
 

  
 

 
 

This message is confidential and subject to terms at:  including on 
confidentiality, legal privilege, viruses and monitoring of electronic messages. If you are not the intended 
recipient, please delete this message and notify the sender immediately. Any unauthorized use is strictly 
prohibited. 
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Karabus, Matthew

From:

Sent: Wednesday, August 09, 2017 6:27 PM

To: dealba@catcapital.com; Jim Riley (jriley@catcapital.com)

Subject: Catalyst News

Gabriel and Jim, 

With the new coming out today, we would like to schedule a call to get more information on the current situation.  I 
realize this is a busy time for all of you but we would appreciate a few minutes to get a full understanding.  Please let us 
know availability. 

Thanks you. 
 

________________________________________
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08/08/2017 3:59:41 PM TRADE 15.34 100 T 1 101 

09/08/2017 9:47:44 AM TRADE 15.36 28 B 2 33 

09/08/2017 9:48:08 AM TRADE 15.36 100 T 7 33 
09/08/2017 9:48:08 AM TRADE 15.36 100 0 1 33 
09/08/2017 9:48:14 AM TRADE 15.36 100 T 74 33 

09/08/2017 9:48:15 AM TRADE 15.34 100 T 74 33 

09/08/2017 9:48:16 AM TRADE 15.34 100 T 53 33 

09/08/2017 9:48:55 AM TRADE 15.34 100 T 74 33 
09/08/2017 9:49:57 AM TRADE 15.34 100 T 74 33 

09/08/2017 9:50:09 AM TRADE 15.31 300 T 79 99 

09/08/2017 9:50:09 AM TRADE 15.31 300 0 39 99 

09/08/2017 9:50:09 AM TRADE 15.3 100 T 143 99 

09/08/2017 9:50:09 AM TRADE 15.29 100 T 53 99 
09/08/2017 9:50:56 AM TRADE 15.29 100 T 74 33 
09/08/2017 9:51:09 AM TRADE 15.26 100 T 53 99 
09/08/2017 9:52:03 AM TRADE 15.29 100 T 99 33 

09/08/2017 9:52:11 AM TRADE 15.29 100 T 74 33 

09/08/2017 9:54:26 AM TRADE 15.29 100 T 74 79 
09/08/2017 9:55:33 AM TRADE 15.29 100 T 74 33 

09/08/2017 9:56:36 AM TRADE 15.29 100 T 74 33 

09/08/2017 9:58:44 AM TRADE 15.29 100 T 74 33 
09/08/2017 9:59:40 AM TRADE 15.23 100 0 39 33 
09/08/2017 9:59:40 AM TRADE 15.23 100 H 1 33 

09/08/2017 9:59:41 AM TRADE 15.22 100 0 39 33 
09/08/2017 9:59:42 AM TRADE 15.22 100 0 39 33 
09/08/2017 9:59:43 AM TRADE 15.22 100 T 79 33 

09/08/2017 9:59:44 AM TRADE 15.22 100 T 79 33 

09/08/2017 9:59:46 AM TRADE 15.19 100 T 7 1 

09/08/2017 10:00:07 AM TRADE 15.17 100 T 53 99 

09/08/2017 10:00:14 AM TRADE 15.21 200T 1 13 

09/08/2017 10:00:14 AM TRADE 15.21 100 F 1 2 

09/08/2017 10:00:59 AM TRADE 15.2 100 F 74 2 

09/08/2017 10:01:02 AM TRADE 15.21 100 T 99 33 

09/08/2017 10:03:03 AM TRADE 15.16 100 F 2 85 
09/08/2017 10:03:03 AM TRADE 15.14 200T 101 85 

09/08/2017 10:03:03 AM TRADE 15.14 200 T 7 85 
09/08/2017 10:05:54 AM TRADE 15.15 100 T 101 1 

09/08/2017 10:06:02 AM TRADE 15.2 100 T 99 33 

09/08/2017 10:06:02 AM TRADE 15.2 100 T 99 33 

09/08/2017 10:06:02 AM TRADE 15.2 200 T 99 7 

09/08/2017 10:06:02 AM TRADE 15.2 300 0 99 39 

09/08/2017 10:06:03 AM TRADE 15.22 100 T 99 33 
09/08/2017 10:06:08 AM TRADE 15.22 100 T 74 79 

09/08/2017 10:06:10 AM TRADE 15.22 100 T 74 79 

09/08/2017 10:06:37 AM TRADE 15.21 100 F 74 2 
09/08/2017 10:08:56 AM TRADE 15.2 100 F 74 2 
09/08/2017 10:11:23 AM TRADE 15.2 100 F 74 2 
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09/08/2017 10:13:41 AM TRADE 15.2 100 T 74 33 

09/08/2017 10:16:09 AM TRADE 15.2 100 0 74 39 

09/08/2017 10:18:11 AM TRADE 15.2 100 0 1 39 

09/08/2017 10:18:41 AM TRADE 15.2 100 T 74 1 

09/08/201710:21:14 AM TRADE 15.2 100 T 74 7 

09/08/2017 10:21:19 AM TRADE 15.2 100 T 99 33 

09/08/2017 10:21:28 AM TRADE 15.22 100 T 99 79 

09/08/2017 10:23:53 AM TRADE 15.22 100 T 74 79 
09/08/2017 10:26:37 AM TRADE 15.22 100 X 74 99 

09/08/2017 10:28:01 AM TRADE 15.15 100 T 101 79 

09/08/2017 10:28:01 AM TRADE 15.16 300 B 1 79 

09/08/2017 10:28:01 AM TRADE 15.15 42 B 79 79 

09/08/2017 10:30:39 AM TRADE 15.15 100 T 74 80 

09/08/2017 10:30:39 AM TRADE 15.15 100 T 7 80 

09/08/2017 10:30:39 AM TRADE 15.15 20 B 7 80 

09/08/2017 10:34:23 AM TRADE 15.2 100 0 1 39 

09/08/2017 10:34:29 AM TRADE 15.2 100 0 74 39 
09/08/2017 10:34:41 AM TRADE 15.2 100 0 74 39 
09/08/2017 10:37:32 AM TRADE 15.2 100 0 74 39 
09/08/2017 10:40:20 AM TRADE 15.2 100 0 74 39 

09/08/2017 10:43:09 AM TRADE 15.2 100 0 74 1 

09/08/2017 10:46:13 AM TRADE 15.2 100 T 74 33 

09/08/2017 10:46:46 AM TRADE 15.12 100 T 53 99 

09/08/2017 10:48:13 AM TRADE 15.07 100 T 1 33 

09/08/2017 10:48:14 AM TRADE 15.02 100 H 2 33 

09/08/2017 10:48:16 AM TRADE 15.02 100 0 39 33 

09/08/2017 10:48:18 AM TRADE 15.03 100 T 101 33 

09/08/201710:48:19 AM TRADE 15.03 100 T 101 33 

09/08/2017 10:48:20 AM TRADE 15.03 100 T 101 33 

09/08/2017 10:48:21 AM TRADE 15.02 100 0 1 33 
09/08/2017 10:48:22 AM TRADE 15.02 100 T 53 33 
09/08/2017 10:48:23 AM TRADE 15.01 100 T 79 33 

09/08/2017 10:48:26 AM TRADE 15.01 100 T 79 33 

09/08/2017 10:48:27 AM TRADE 15 100 T 1 33 

09/08/2017 10:48:28 AM TRADE 15 100 T 1 33 

09/08/2017 10:48:31 AM TRADE 15.05 200 T 53 13 

09/08/2017 10:49:11 AM TRADE 15.05 100 T 74 33 

09/08/2017 10:49:57 AM TRADE 15.02 200 T 1 99 
09/08/2017 10:50:04 AM TRADE 15 200T 1 99 
09/08/2017 10:50:14 AM TRADE 15 100 T 53 99 

09/08/2017 10:50:14 AM TRADE 15 100 T 53 33 

09/08/2017 10:50:37 AM TRADE 15.02 200T 99 33 

09/08/2017 10:50:37 AM TRADE 15.04 100 T 79 7 

09/08/2017 10:52:13 AM TRADE 15.04 100 T 79 33 

09/08/2017 10:54:31 AM TRADE 15.04 100 T 74 1 
09/08/2017 10:54:47 AM TRADE 15 4100 T 101 1 
09/08/2017 10:54:47 AM TRADE 15 1500 T 79 1 
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09/08/2017 10:54:47 AM TRADE 15 100 T 79 33 

09/08/2017 10:54:47 AM TRADE 15 100 T 79 33 

09/08/2017 10:54:47 AM TRADE 15.03 100 T 79 33 
09/08/2017 10:54:48 AM TRADE 15.03 100 T 79 1 

09/08/2017 10:55:21 AM TRADE 15.03 100 T 74 33 

09/08/2017 11:01:35 AM TRADE 15.05 500 T 99 1 

09/08/2017 11:01:35 AM TRADE 15.05 100 T 99 33 

09/08/2017 11:04:25 AM TRADE 15.06 300 T 79 22 

09/08/2017 11:04:25 AM TRADE 15.06 100 0 1 22 

09/08/2017 11:04:25 AM TRADE 15.06 100 H 2 22 

09/08/2017 11:07:19 AM TRADE 15.09 100 B 7 33 

09/08/2017 11:13:08 AM TRADE 15.105 400 B 58 33 

09/08/2017 11:13:20 AM TRADE 15.12 100 T 99 33 
09/08/2017 11:13:20 AM TRADE 15.12 300 0 99 39 

09/08/2017 11:13:25 AM TRADE 15.12 100 T 74 79 

09/08/2017 11:13:45 AM TRADE 15.12 100 T 74 79 

09/08/2017 11:15:10 AM TRADE 15.13 lO0T 99 33 

09/08/2017 11:15:10 AM TRADE 15.14 100 T 99 79 

09/08/2017 11:15:12 AM TRADE 15.14 100 T 74 33 

09/08/2017 11:16:13 AM TRADE 15.07 100 0 39 33 

09/08/2017 11:16:14 AM TRADE 15.07 100 H 2 33 
09/08/2017 11:16:15 AM TRADE 15.07 200 0 39 33 

09/08/2017 11:16:16 AM TRADE 15.07 100 0 1 33 
09/08/2017 11:17:03 AM TRADE 15.07 100 H 2 33 

09/08/2017 11:17:05 AM TRADE 15.07 200 0 1 33 

09/08/2017 11:17:06 AM TRADE 15.07 100 0 39 33 

09/08/2017 11:17:13 AM TRADE 15.07 100 0 39 33 

09/08/2017 11:17:14 AM TRADE 15.07 100 0 39 33 

09/08/2017 11:17:29 AM TRADE 15.07 100 0 1 33 

09/08/2017 11:17:32 AM TRADE 15.07 100 0 1 33 

09/08/2017 11:22:07 AM TRADE 15.07 100T 53 33 
09/08/2017 11:26:22 AM TRADE 15.07 100 T 74 79 

09/08/2017 11:26:22 AM TRADE 15.07 100 T 74 79 

09/08/2017 11:26:22 AM TRADE 15.04 100 T 53 79 

09/08/2017 11:26:22 AM TRADE 15.06 300 0 39 1 

09/08/2017 11:30:52 AM TRADE 14.99 100 T 74 79 

09/08/2017 11:31:01 AM TRADE 14.99 200 T 99 79 

09/08/2017 11:34:24 AM TRADE 15.01 100 T 99 33 

09/08/2017 11:34:24 AM TRADE 15.01 100 T 99 33 

09/08/2017 11:34:25 AM TRADE 15.01 100 T 79 33 

09/08/2017 11:43:39 AM TRADE 15.05 100 T 99 33 

09/08/2017 11:43:39 AM TRADE 15.05 100 T 99 33 

09/08/2017 11:43:39 AM TRADE 15.05 300 0 99 39 

09/08/2017 11:48:23 AM TRADE 15.05 100 T 74 99 

09/08/2017 11:48:23 AM TRADE 15.05 100 T 74 99 
09/08/2017 11:48:24 AM TRADE 15 300 0 39 33 
09/08/2017 11:48:25 AM TRADE 15 200 T 79 33 
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09/08/2017 11:53:19 AM TRADE 15 100 T 74 1 

09/08/2017 11:53:19 AM TRADE 15 100 T 74 1 

09/08/2017 11:57:21 AM TRADE 15 100 0 74 39 

09/08/2017 11:59:23 AM TRADE 15 100 F 74 2 
09/08/2017 12:01:27 PM TRADE 15 100 F 74 2 
09/08/2017 12:06:37 PM TRADE 15 100 F 74 1 
09/08/2017 12:08:37 PM TRADE 15 100 F 74 1 
09/08/2017 12:10:48 PM TRADE 15 100 F 74 1 

09/08/2017 12:15:55 PM TRADE 15 100 F 74 1 

09/08/2017 12:18:04 PM TRADE 15 100 F 74 1 

09/08/2017 12:20:17 PM TRADE 15 100 F 74 1 

09/08/2017 12:25:27 PM TRADE 15 100 F 74 2 

09/08/2017 12:27:36 PM TRADE 15 100 F 74 1 
09/08/2017 12:29:49 PM TRADE 15 100 F 74 1 
09/08/2017 12:35:10 PM TRADE 15 100 F 74 1 
09/08/2017 12:37:32 PM TRADE 15 100 F 74 1 

09/08/2017 12:42:12 PM TRADE 15 100 F 74 1 
09/08/2017 12:46:53 PM TRADE 15 100 F 74 2 

09/08/2017 12:50:08 PM TRADE 14.96 100 T 53 33 
09/08/2017 12:50:09 PM TRADE 14.96 100 F 2 33 
09/08/2017 12:51:23 PM TRADE 14.96 100T 74 33 
09/08/2017 12:51:39 PM TRADE 14.96 300 T 7 33 

09/08/2017 12:51:40 PM TRADE 14.96 300 T 7 33 

09/08/2017 12:51:40 PM TRADE 14.96 100 T 7 79 

09/08/2017 12:57:24 PM TRADE 14.96 100 T 7 33 

09/08/2017 12:57:24 PM TRADE 14.96 100 T 74 33 

09/08/2017 12:57:52 PM TRADE 14.97 100 T 7 33 
09/08/2017 12:57:52 PM TRADE 14.97 100 T 7 33 

09/08/2017 12:57:52 PM TRADE 14.97 800 T 7 7 

09/08/2017 1:00:23 PM TRADE 14.97 100 T 74 33 

09/08/2017 1:05:08 PM TRADE 14.97 100 F 74 1 

09/08/2017 1:09:27 PM TRADE 14.95 100 F 74 1 

09/08/2017 1:12:35 PM TRADE 14.95 100 T 79 1 

09/08/2017 1:13:54 PM TRADE 14.95 100 F 74 1 

09/08/2017 1:18:18 PM TRADE 14.95 100 F 74 1 
09/08/2017 1:19:38 PM TRADE 14.94 200 T 2 2 

09/08/2017 1:19:38 PM TRADE 14.94 200 T 7 2 
09/08/2017 1:19:38 PM TRADE 14.94 100 F 2 2 

09/08/2017 1:22:35 PM TRADE 14.94 100 T 74 2 

09/08/2017 1:22:45 PM TRADE 14.94 600 T 99 2 

09/08/2017 1:22:52 PM TRADE 14.93 200T 13 1 

09/08/2017 1:22:52 PM TRADE 14.93 300 0 1 1 

09/08/2017 1:22:52 PM TRADE 14.93 100 0 39 1 

09/08/2017 1:22:52 PM TRADE 14.93 100 H 2 1 

09/08/2017 1:22:52 PM TRADE 14.93 1000 H 99 1 

09/08/2017 1:22:52 PM TRADE 14.93 200T 13 1 

09/08/2017 1:22:52 PM TRADE 14.92 1000 T 7 1 
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09/08/2017 1:22:52 PM TRADE 14.92 200 T 7 1 
09/08/2017 1:23:02 PM TRADE 14.92 100 T 99 1 
09/08/2017 1:25:53 PM TRADE 14.94 300 T 124 79 
09/08/2017 1:26:50 PM TRADE 14.94 100 T 74 79 
09/08/2017 1:32:09 PM TRADE 14.96 1000 1 1 

09/08/2017 1:32:17 PM TRADE 14.96 100 0 74 1 

09/08/2017 1:35:23 PM TRADE 14.96 100 0 74 1 
09/08/2017 1:39:28 PM TRADE 14.96 100 0 74 1 

09/08/2017 1:39:50 PM TRADE 14.92 200T 13 22 
09/08/2017 1:39:50 PM TRADE 14.92 200 T 7 22 
09/08/2017 1:39:50 PM TRADE 14.92 100 F 2 22 
09/08/2017 1:47:32 PM TRADE 14.92 100 T 74 99 
09/08/2017 1:58:14 PM TRADE 14.92 100 T 7 79 
09/08/2017 1:58:14 PM TRADE 14.92 100 T 74 79 
09/08/2017 2:01:43 PM TRADE 14.95 70 B 7 7 
09/08/2017 2:02:00 PM TRADE 14.92 100 F 2 2 
09/08/2017 2:02:00 PM TRADE 14.92 100T 74 2 
09/08/2017 2:05:46 PM TRADE 14.94 200 J 1 1 

09/08/2017 2:19:39 PM TRADE 14.95 100T 79 79 

09/08/2017 2:19:42 PM TRADE 14.95 100 0 74 39 
09/08/2017 2:19:42 PM TRADE 14.95 100 0 74 39 
09/08/2017 2:20:39 PM TRADE 14.95 100 0 74 39 
09/08/2017 2:22:04 PM TRADE 14.95 100 0 74 39 
09/08/2017 2:24:16 PM TRADE 14.95 100 0 1 39 
09/08/2017 2:25:05 PM TRADE 14.95 100 T 74 79 

09/08/2017 2:30:14 PM TRADE 14.96 100 T 1 33 

09/08/2017 2:30:18 PM TRADE 14.96 100 T 74 79 

09/08/2017 2:30:21 PM TRADE 14.96 100 T 74 33 

09/08/2017 2:32:40 PM TRADE 14.96 100 T 74 33 

09/08/2017 2:33:58 PM TRADE 14.96 100T 74 33 

09/08/2017 2:35:11 PM TRADE 14.96 100 T 74 33 
09/08/2017 2:36:30 PM TRADE 14.96 100 T 74 33 
09/08/2017 2:40:18 PM TRADE 14.96 100 T 74 33 
09/08/2017 2:41:36 PM TRADE 14.96 100 T 74 33 
09/08/2017 2:42:49 PM TRADE 14.96 100 T 74 33 

09/08/2017 2:44:09 PM TRADE 14.96 100T 74 33 

09/08/2017 2:45:05 PM TRADE 14.97 100 T 1 33 

09/08/2017 2:46:45 PM TRADE 14.96 100T 74 33 

09/08/2017 2:49:18 PM TRADE 14.96 100T 74 33 

09/08/2017 2:51:58 PM TRADE 14.96 100 T 74 33 

09/08/2017 2:54:23 PM TRADE 14.96 100 T 74 79 

09/08/2017 2:56:00 PM TRADE 14.92 100T 1 80 

09/08/2017 2:56:00 PM TRADE 14.92 40 B 2 80 

09/08/2017 2:59:11 PM TRADE 14.92 100 T 74 124 

09/08/2017 3:02:04 PM TRADE 14.92 100 T 74 1 
09/08/2017 3:18:05 PM TRADE 14.92 100 T 74 1 
09/08/2017 3:18:09 PM TRADE 14.92 50 B 2 2 
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09/08/2017 3:18:10 PM TRADE 14.92 100 T 2 2 

09/08/2017 3:18:10 PM TRADE 14.92 100 T 74 2 

09/08/2017 3:18:10 PM TRADE 14.92 200T 7 2 

09/08/2017 3:18:10 PM TRADE 14.92 100 T 1 2 

09/08/2017 3:18:10 PM TRADE 14.92 200T 7 2 
09/08/2017 3:20:31 PM TRADE 14.92 200 T 74 1 
09/08/2017 3:21:41 PM TRADE 14.92 100 T 74 1 

09/08/2017 3:28:35 PM TRADE 14.92 100 T 74 1 
09/08/2017 3:29:31 PM TRADE 14.92 100 T 74 33 

09/08/2017 3:29:31 PM TRADE 14.92 600 T 74 33 

09/08/2017 3:29:31 PM TRADE 14.92 100 T 2 33 

09/08/2017 3:29:31 PM TRADE 14.91 100 T 9 33 

09/08/2017 3:29:31 PM TRADE 14.92 100 F 2 33 

09/08/2017 3:29:31 PM TRADE 14.91 700 T 9 33 

09/08/2017 3:29:31 PM TRADE 14.9 300 T 7 33 
09/08/2017 3:29:32 PM TRADE 14.9 900 T 7 33 

09/08/2017 3:29:32 PM TRADE 14.9 1000 T 7 33 
09/08/2017 3:29:32 PM TRADE 14.9 1000 T 7 33 
09/08/2017 3:29:32 PM TRADE 14.9 900 T 7 33 

09/08/2017 3:29:32 PM TRADE 14.9 900 T 7 33 

09/08/2017 3:29:32 PM TRADE 14.89 100T 2 33 

09/08/2017 3:29:32 PM TRADE 14.88 100 T 53 33 

09/08/2017 3:29:32 PM TRADE 14.85 100 T 7 33 

09/08/2017 3:29:32 PM TRADE 14.83 100 T 2 33 

09/08/2017 3:29:32 PM TRADE 14.81 300 T 79 33 

09/08/2017 3:29:32 PM TRADE 14.84 400 T 101 79 

09/08/2017 3:29:33 PM TRADE 14.79 300 T 79 33 
09/08/2017 3:29:33 PM TRADE 14.79 300 0 39 33 

09/08/2017 3:29:33 PM TRADE 14.78 100 T 85 33 

09/08/2017 3:29:33 PM TRADE 14.8 100 T 53 33 

09/08/2017 3:29:33 PM TRADE 14.78 300 0 39 33 
09/08/2017 3:29:33 PM TRADE 14.75 300 T 79 33 

09/08/2017 3:29:33 PM TRADE 14.75 300 T 79 33 

09/08/2017 3:29:33 PM TRADE 14.75 200 T 79 33 

09/08/2017 3:29:33 PM TRADE 14.75 100 0 39 33 

09/08/2017 3:29:33 PM TRADE 14.74 300 T 39 33 

09/08/2017 3:29:33 PM TRADE 14.71 100 T 79 33 
09/08/2017 3:29:33 PM TRADE 14.71 100 C 39 33 
09/08/2017 3:29:33 PM TRADE 14.7 300 T 79 33 

09/08/2017 3:29:33 PM TRADE 14.7 300 T 79 33 

09/08/2017 3:29:33 PM TRADE 14.69 300 T 79 33 

09/08/2017 3:29:33 PM TRADE 14.69 700 T 1 33 

09/08/2017 3:29:33 PM TRADE 14.69 200 T 1 33 

09/08/2017 3:29:33 PM TRADE 14.69 400 T 1 33 

09/08/2017 3:29:37 PM TRADE 14.69 200 T 79 7 
09/08/2017 3:29:46 PM TRADE 14.73 300 T 1 79 

09/08/2017 3:29:46 PM TRADE 14.73 100 T 53 79 
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09/08/2017 3:29:48 PM TRADE 14.73 200 T 99 79 
09/08/2017 3:29:48 PM TRADE 14.73 300 T 99 79 
09/08/2017 3:29:53 PM TRADE 14.73 100 T 74 79 
09/08/2017 3:29:57 PM TRADE 14.73 200T 33 79 
09/08/2017 3:30:00 PM TRADE 14.73 300 T 33 79 
09/08/2017 3:30:00 PM TRADE 14.73 300 T 33 79 
09/08/2017 3:30:00 PM TRADE 14.75 100 F 33 2 
09/08/2017 3:30:01 PM TRADE 14.73 300 T 33 79 
09/08/2017 3:30:01 PM TRADE 14.75 200 T 33 13 
09/08/2017 3:30:01 PM TRADE 14.76 200T 33 7 
09/08/2017 3:30:01 PM TRADE 14.76 200T 33 13 

09/08/2017 3:30:01 PM TRADE 14.77 300 T 33 79 
09/08/2017 3:30:01 PM TRADE 14.78 100 T 33 53 
09/08/2017 3:30:01 PM TRADE 14.78 200 T 33 79 
09/08/2017 3:30:01 PM TRADE 14.8 400 T 33 79 
09/08/2017 3:30:03 PM TRADE 14.8 100 T 33 7 
09/08/2017 3:30:08 PM TRADE 14.81 100 T 33 53 
09/08/2017 3:30:08 PM TRADE 14.83 100 T 33 7 
09/08/2017 3:30:08 PM TRADE 14.83 200 T 33 13 

09/08/2017 3:30:08 PM TRADE 14.83 100 T 33 2 
09/08/2017 3:30:08 PM TRADE 14.86 100 T 33 2 
09/08/2017 3:30:08 PM TRADE 14.86 500 T 33 1 
09/08/2017 3:30:10 PM TRADE 14.86 200 T 33 1 
09/08/2017 3:30:10 PM TRADE 14.86 100 F 33 2 
09/08/2017 3:30:10 PM TRADE 14.86 100 F 33 2 
09/08/2017 3:30:15 PM TRADE 14.88 100 T 33 7 

09/08/2017 3:30:15 PM TRADE 14.88 500 T 33 79 

09/08/2017 3:30:15 PM TRADE 14.89 100 T 33 2 

09/08/2017 3:30:15 PM TRADE 14.9 300 T 33 99 

09/08/2017 3:30:19 PM TRADE 14.87 200 T 13 99 
09/08/2017 3:30:31 PM TRADE 14.9 300 T 33 1 
09/08/2017 3:30:33 PM TRADE 14.9 400 T 33 101 
09/08/2017 3:30:42 PM TRADE 14.91 200 T 33 33 
09/08/2017 3:30:43 PM TRADE 14.91 200T 33 33 
09/08/2017 3:30:46 PM TRADE 14.895 2600 B 33 33 
09/08/2017 3:30:59 PM TRADE 14.86 300 T 79 33 
09/08/2017 3:30:59 PM TRADE 14.86 100 T 2 33 

09/08/2017 3:31:01 PM TRADE 14.83 200T 13 33 

09/08/2017 3:31:01 PM TRADE 14.83 100 T 2 33 

09/08/2017 3:31:01 PM TRADE 14.82 300 T 79 33 

09/08/2017 3:31:01 PM TRADE 14.81 100 T 53 33 

09/08/2017 3:31:20 PM TRADE 14.79 200T 101 33 
09/08/2017 3:31:20 PM TRADE 14.78 200 T 79 33 
09/08/2017 3:31:20 PM TRADE 14.74 200T 79 33 
09/08/2017 3:32:12 PM TRADE 14.74 100 T 1 33 
09/08/2017 3:34:18 PM TRADE 14.75 300 T 9 33 
09/08/2017 3:42:04 PM TRADE 14.7 100 T 53 2 
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09/08/2017 3:42:04 PM TRADE 14.7 2000 1 2 

09/08/2017 3:42:04 PM TRADE 14.7 100 T 79 2 
09/08/2017 3:42:04 PM TRADE 14.7 400 T 79 2 
09/08/2017 3:42:08 PM TRADE 14.69 200 T 7 33 
09/08/2017 3:43:53 PM TRADE 14.69 72 B 1 2 
09/08/2017 3:45:05 PM TRADE 14.61 500 T 1 85 
09/08/2017 3:45:05 PM TRADE 14.61 100 F 2 85 
09/08/2017 3:45:05 PM TRADE 14.6 4200 T 80 85 
09/08/2017 3:45:05 PM TRADE 14.6 300 T 124 85 
09/08/2017 3:45:05 PM TRADE 14.6 100 T 7 85 
09/08/2017 3:45:05 PM TRADE 14.6 100T 7 85 
09/08/2017 3:45:05 PM TRADE 14.6 6700 T 80 85 
09/08/2017 3:45:08 PM TRADE 14.58 100 T 7 33 
09/08/2017 3:45:08 PM TRADE 14.59 100 B 79 33 
09/08/2017 3:45:09 PM TRADE 14.53 100 T 79 7 
09/08/2017 3:45:12 PM TRADE 14.54 200 T 53 7 
09/08/2017 3:45:12 PM TRADE 14.54 100 T 53 7 
09/08/2017 3:45:21 PM TRADE 14.54 100 T 53 85 
09/08/2017 3:45:21 PM TRADE 14.53 200T 13 85 
09/08/2017 3:45:21 PM TRADE 14.52 100 T 2 85 
09/08/2017 3:45:21 PM TRADE 14.52 200T 13 85 
09/08/2017 3:45:21 PM TRADE 14.52 300 F 1 85 
09/08/2017 3:45:21 PM TRADE 14.5 2000 T 2 85 
09/08/2017 3:45:21 PM TRADE 14.5 1000 T 2 85 
09/08/2017 3:45:21 PM TRADE 14.5 100T 1 85 
09/08/2017 3:45:21 PM TRADE 14.5 100 T 2 85 
09/08/2017 3:45:21 PM TRADE 14.5 100 T 7 85 
09/08/2017 3:45:21 PM TRADE 14.49 100 T 53 85 

09/08/2017 3:45:21 PM TRADE 14.51 100 B 79 85 
09/08/2017 3:45:42 PM TRADE 14.48 200 T 53 79 
09/08/2017 3:45:42 PM TRADE 14.48 100 F 53 2 

09/08/2017 3:45:42 PM TRADE 14.48 100 F 53 2 
09/08/2017 3:45:54 PM TRADE 14.39 300 T 79 2 
09/08/2017 3:45:54 PM TRADE 14.39 600 T 1 2 
09/08/2017 3:45:54 PM TRADE 14.39 100 T 7 2 
09/08/2017 3:45:54 PM TRADE 14.39 300 X 1 2 
09/08/2017 3:45:54 PM TRADE 14.39 100 F 2 2 
09/08/2017 3:45:54 PM TRADE 14.39 100 F 2 2 
09/08/2017 3:45:54 PM TRADE 14.39 200 F 1 2 

09/08/2017 3:45:54 PM TRADE 14.39 100 T 33 2 

09/08/2017 3:45:54 PM TRADE 14.39 100 T 33 2 

09/08/2017 3:46:01 PM TRADE 14.38 400 T 53 2 

09/08/2017 3:46:04 PM TRADE 14.34 800 T 1 85 

09/08/2017 3:46:04 PM TRADE 14.34 800 T 33 85 
09/08/2017 3:46:04 PM TRADE 14.34 300 X 1 85 
09/08/2017 3:46:04 PM TRADE 14.34 100 F 2 85 
09/08/2017 3:46:04 PM TRADE 14.34 300 F 1 85 
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09/08/2017 3:46:04 PM TRADE 14.33 100 T 7 85 

09/08/2017 3:46:04 PM TRADE 14.35 200 B 79 85 

09/08/2017 3:46:04 PM TRADE 14.31 500 H 99 85 

09/08/2017 3:46:06 PM TRADE 14.29 300 T 1 79 
09/08/2017 3:46:06 PM TRADE 14.29 200T 1 7 
09/08/2017 3:46:10 PM TRADE 14.3 200 T 1 85 
09/08/2017 3:46:10 PM TRADE 14.3 800 T 79 85 
09/08/2017 3:46:10 PM TRADE 14.3 100 T 79 7 

09/08/2017 3:46:10 PM TRADE 14.3 100 T 79 85 

09/08/2017 3:46:10 PM TRADE 14.3 800 T 33 85 

09/08/2017 3:46:11 PM TRADE 14.3 300 T 1 85 

09/08/2017 3:46:11 PM TRADE 14.3 200 T 99 85 

09/08/2017 3:46:12 PM TRADE 14.3 700 T 33 85 
09/08/2017 3:46:12 PM TRADE 14.3 100 T 33 85 
09/08/2017 3:46:15 PM TRADE 14.26 100 T 79 7 
09/08/2017 3:46:15 PM TRADE 14.26 100 T 53 7 
09/08/2017 3:46:15 PM TRADE 14.26 400 T 1 7 
09/08/2017 3:46:15 PM TRADE 14.26 100 T 53 7 
09/08/2017 3:46:15 PM TRADE 14.26 600 T 7 7 
09/08/2017 3:46:15 PM TRADE 14.26 200 X 1 7 
09/08/2017 3:46:15 PM TRADE 14.26 200 F 1 7 
09/08/2017 3:46:15 PM TRADE 14.25 200 T 79 33 

09/08/2017 3:46:19 PM TRADE 14.26 400 T 1 7 
09/08/2017 3:46:19 PM TRADE 14.26 1100T 7 7 
09/08/2017 3:46:19 PM TRADE 14.26 100 X 1 7 

09/08/2017 3:46:19 PM TRADE 14.26 100 F 1 7 
09/08/2017 3:46:23 PM TRADE 14.24 500 T 33 1 
09/08/2017 3:46:23 PM TRADE 14.24 200 T 33 79 

09/08/2017 3:46:23 PM TRADE 14.24 100 T 33 1 

09/08/2017 3:46:25 PM TRADE 14.23 200T 53 7 

09/08/2017 3:46:26 PM TRADE 14.23 100 T 53 1 

09/08/2017 3:46:26 PM TRADE 14.24 100 F 33 2 

09/08/2017 3:46:26 PM TRADE 14.25 100 T 33 2 

09/08/2017 3:46:27 PM TRADE 14.25 200 T 33 2 

09/08/2017 3:46:27 PM TRADE 14.25 200 T 33 2 

09/08/2017 3:46:30 PM TRADE 14.25 200 T 33 7 

09/08/2017 3:46:30 PM TRADE 14.25 200T 33 2 

09/08/2017 3:46:31 PM TRADE 14.25 200 T 33 2 
09/08/2017 3:46:37 PM TRADE 14.21 200T 1 85 

09/08/2017 3:46:37 PM TRADE 14.18 300 T 79 85 

09/08/2017 3:46:37 PM TRADE 14.17 300 T 79 85 

09/08/2017 3:46:37 PM TRADE 14.16 400 T 33 85 

09/08/2017 3:46:37 PM TRADE 14.16 100 T 7 85 

09/08/2017 3:46:37 PM TRADE 14.15 300 T 79 85 

09/08/2017 3:46:37 PM TRADE 14.15 100T 79 85 

09/08/2017 3:46:37 PM TRADE 14.15 100 T 48 85 
09/08/2017 3:46:46 PM TRADE 14.15 500 T 1 85 
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09/08/2017 3:46:46 PM TRADE 14.15 200 T 79 7 

09/08/2017 3:46:47 PM TRADE 14.19 200T 1 79 

09/08/2017 3:46:47 PM TRADE 14.19 100 T 33 79 

09/08/2017 3:46:47 PM TRADE 14.19 200T 33 7 

09/08/2017 3:46:47 PM TRADE 14.2 100 T 33 79 

09/08/2017 3:46:48 PM TRADE 14.2 200 T 33 79 

09/08/2017 3:46:48 PM TRADE 14.2 200 T 33 7 
09/08/2017 3:46:48 PM TRADE 14.23 200 T 99 13 
09/08/2017 3:46:48 PM TRADE 14.23 200 T 33 7 
09/08/2017 3:46:48 PM TRADE 14.24 300 T 33 79 
09/08/2017 3:46:49 PM TRADE 14.24 300 T 53 79 
09/08/2017 3:46:50 PM TRADE 14.25 400 T 33 2 

09/08/2017 3:46:50 PM TRADE 14.25 200 T 33 7 
09/08/2017 3:46:50 PM TRADE 14.24 100 T 53 33 
09/08/2017 3:46:50 PM TRADE 14.24 100 T 1 33 

09/08/2017 3:46:50 PM TRADE 14.24 400 T 33 33 

09/08/2017 3:46:50 PM TRADE 14.25 200 T 33 2 

09/08/2017 3:46:50 PM TRADE 14.25 100 T 33 7 

09/08/2017 3:46:50 PM TRADE 14.25 100 T 33 7 

09/08/2017 3:46:50 PM TRADE 14.25 200 T 33 2 

09/08/2017 3:46:50 PM TRADE 14.25 100 F 33 2 
09/08/2017 3:46:53 PM TRADE 14.25 300 T 99 2 

09/08/2017 3:46:54 PM TRADE 14.25 500 T 33 2 

09/08/2017 3:46:57 PM TRADE 14.2 300 T 79 33 

09/08/2017 3:46:57 PM TRADE 14.2 200T 33 33 

09/08/2017 3:46:59 PM TRADE 14.19 200T 33 33 

09/08/2017 3:47:02 PM TRADE 14.14 200T 33 33 

09/08/2017 3:47:03 PM TRADE 14.18 200 T 33 79 

09/08/2017 3:47:05 PM TRADE 14.18 200T 33 7 

09/08/2017 3:47:05 PM TRADE 14.19 100 T 33 1 

09/08/2017 3:47:05 PM TRADE 14.19 100 T 33 1 
09/08/2017 3:47:13 PM TRADE 14.19 200T 53 1 
09/08/2017 3:47:13 PM TRADE 14.19 100 T 53 7 

09/08/2017 3:47:13 PM TRADE 14.19 100 F 53 2 

09/08/2017 3:47:14 PM TRADE 14.19 100 T 33 7 

09/08/2017 3:47:14 PM TRADE 14.19 100 T 33 1 

09/08/2017 3:47:18 PM TRADE 14.19 1500 T 33 1 

09/08/2017 3:47:21 PM TRADE 14.19 1000 T 33 1 

09/08/2017 3:47:21 PM TRADE 14.19 200 0 33 1 

09/08/2017 3:47:21 PM TRADE 14.19 800 T 33 1 

09/08/2017 3:47:26 PM TRADE 14.19 300 T 1 1 

09/08/2017 3:47:37 PM TRADE 14.19 300 T 33 1 

09/08/2017 3:47:37 PM TRADE 14.19 100 T 33 1 

09/08/2017 3:47:37 PM TRADE 14.19 100T 79 1 

09/08/2017 3:47:52 PM TRADE 14.19 200 T 7 1 
09/08/2017 3:47:52 PM TRADE 14.19 100 T 7 2 
09/08/2017 3:47:52 PM TRADE 14.19 100 T 79 1 
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09/08/2017 3:48:02 PM TRADE 14.15 300 T 79 74 

09/08/2017 3:48:02 PM TRADE 14.15 100 T 53 74 

09/08/2017 3:48:02 PM TRADE 14.15 100 T 53 74 

09/08/2017 3:48:03 PM TRADE 14.13 200 T 33 33 
09/08/2017 3:48:03 PM TRADE 14.11 300 T 79 33 
09/08/2017 3:48:03 PM TRADE 14.11 100 T 2 33 
09/08/2017 3:48:03 PM TRADE 14.1 100 T 7 33 

09/08/2017 3:48:03 PM TRADE 14.09 300 T 79 33 

09/08/2017 3:48:08 PM TRADE 14.08 100 T 79 33 

09/08/2017 3:48:10 PM TRADE 14.13 200T 33 79 

09/08/2017 3:48:10 PM TRADE 14.13 100 T 79 79 

09/08/2017 3:48:10 PM TRADE 14.13 100 T 79 2 

09/08/2017 3:48:10 PM TRADE 14.13 100 T 79 7 
09/08/2017 3:48:11 PM TRADE 14.07 200 T 33 33 
09/08/2017 3:48:11 PM TRADE 14.07 100 T 2 33 
09/08/2017 3:48:23 PM TRADE 14.07 100 T 2 1 
09/08/2017 3:48:23 PM TRADE 14.04 400 T 33 1 

09/08/2017 3:48:23 PM TRADE 14.03 300 T 79 1 
09/08/2017 3:48:23 PM TRADE 14.03 100 T 7 1 

09/08/2017 3:48:23 PM TRADE 14.02 100 T 79 1 

09/08/2017 3:48:23 PM TRADE 14.02 300 T 79 1 
09/08/2017 3:48:23 PM TRADE 14.01 400 T 33 1 
09/08/2017 3:48:23 PM TRADE 14.01 200 T 33 1 

09/08/2017 3:48:23 PM TRADE 14.01 400 T 1 1 

09/08/2017 3:48:23 PM TRADE 14.01 500 H 99 1 
09/08/2017 3:48:23 PM TRADE 14 1000 T 2 1 

09/08/2017 3:48:23 PM TRADE 14 700 T 70 1 

09/08/2017 3:48:33 PM TRADE 13.95 200T 33 1 

09/08/2017 3:48:33 PM TRADE 13.93 100 T 2 1 

09/08/2017 3:48:42 PM TRADE 13.91 200 T 7 48 

09/08/2017 3:48:44 PM TRADE 13.88 300 T 33 1 

09/08/2017 3:48:45 PM TRADE 13.9 400 T 33 48 

09/08/2017 3:48:46 PM TRADE 13.9 100 T 33 48 

09/08/2017 3:48:46 PM TRADE 13.94 100 T 1 79 

09/08/2017 3:48:47 PM TRADE 13.94 200 T 33 79 
09/08/2017 3:48:50 PM TRADE 13.94 100 T 33 2 

09/08/2017 3:48:50 PM TRADE 13.94 100 F 33 2 

09/08/2017 3:49:12 PM TRADE 13.9 100 X 2 33 

09/08/2017 3:49:12 PM TRADE 13.88 100 T 33 33 

09/08/2017 3:49:13 PM TRADE 13.82 300 T 79 85 

09/08/2017 3:49:13 PM TRADE 13.81 100 T 7 85 

09/08/2017 3:49:13 PM TRADE 13.79 300 T 79 85 

09/08/2017 3:49:13 PM TRADE 13.78 300 T 79 85 

09/08/2017 3:49:13 PM TRADE 13.78 300 T 79 85 

09/08/2017 3:49:13 PM TRADE 13.77 200 T 7 85 
09/08/2017 3:49:13 PM TRADE 13.76 400 T 33 85 
09/08/2017 3:49:13 PM TRADE 13.76 200T 33 85 
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09/08/2017 3:49:13 PM TRADE 13.75 800 T 33 85 

09/08/2017 3:49:14 PM TRADE 13.74 300 T 33 79 

09/08/2017 3:49:14 PM TRADE 13.74 100 T 33 7 

09/08/2017 3:49:14 PM TRADE 13.74 200 T 33 79 

09/08/2017 3:49:14 PM TRADE 13.74 100 T 79 79 

09/08/2017 3:49:14 PM TRADE 13.74 100 F 33 2 
09/08/2017 3:49:15 PM TRADE 13.74 200 T 33 79 
09/08/2017 3:49:15 PM TRADE 13.74 100 T 79 79 
09/08/2017 3:49:15 PM TRADE 13.74 100 T 79 2 
09/08/2017 3:49:16 PM TRADE 13.74 300 T 33 2 
09/08/2017 3:49:16 PM TRADE 13.74 200T 33 2 

09/08/2017 3:49:16 PM TRADE 13.71 100 T 33 2 
09/08/2017 3:49:16 PM TRADE 13.75 200T 33 85 
09/08/2017 3:49:16 PM TRADE 13.75 100 T 33 2 
09/08/2017 3:49:19 PM TRADE 13.75 100 T 1 85 
09/08/2017 3:49:19 PM TRADE 13.75 200T 33 85 
09/08/2017 3:49:20 PM TRADE 13.75 900 T 33 85 
09/08/2017 3:49:20 PM TRADE 13.75 100 T 33 2 
09/08/2017 3:49:20 PM TRADE 13.71 300 T 33 33 
09/08/2017 3:49:21 PM TRADE 13.7 500 T 79 33 
09/08/2017 3:49:21 PM TRADE 13.7 100 T 9 33 
09/08/2017 3:49:22 PM TRADE 13.7 300 T 9 33 
09/08/2017 3:49:23 PM TRADE 13.7 200 T 9 33 
09/08/2017 3:49:24 PM TRADE 13.7 400 T 9 33 
09/08/2017 3:49:24 PM TRADE 13.66 100 T 7 79 

09/08/2017 3:49:24 PM TRADE 13.63 100 T 2 79 
09/08/2017 3:49:24 PM TRADE 13.61 300 T 79 79 
09/08/2017 3:49:24 PM TRADE 13.6 100 T 2 79 

09/08/2017 3:49:24 PM TRADE 13.59 300 T 2 79 
09/08/2017 3:49:24 PM TRADE 13.58 200T 33 79 
09/08/2017 3:49:24 PM TRADE 13.57 1000 T 7 79 
09/08/2017 3:49:24 PM TRADE 13.57 100 T 2 79 
09/08/2017 3:49:24 PM TRADE 13.54 100 T 2 79 

09/08/2017 3:49:24 PM TRADE 13.53 400 T 33 79 

09/08/2017 3:49:24 PM TRADE 13.51 100 T 2 79 

09/08/2017 3:49:24 PM TRADE 13.5 100 T 9 79 
09/08/2017 3:49:24 PM TRADE 13.48 100 T 2 79 
09/08/2017 3:49:24 PM TRADE 13.45 100 T 2 79 
09/08/2017 3:49:24 PM TRADE 13.42 100 T 2 79 
09/08/2017 3:49:24 PM TRADE 13.41 1000 T 1 79 

09/08/2017 3:49:24 PM TRADE 13.41 400 T 33 79 

09/08/2017 3:49:24 PM TRADE 13.4 200 T 33 79 

09/08/2017 3:49:24 PM TRADE 13.39 100 T 2 79 

09/08/2017 3:49:24 PM TRADE 13.42 1900 F 1 79 

09/08/2017 3:49:26 PM TRADE 13.56 100 T 33 33 
09/08/2017 3:49:26 PM TRADE 13.56 100 T 33 33 
09/08/2017 3:49:26 PM TRADE 13.56 100 T 33 7 
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09/08/2017 3:49:26 PM TRADE 13.56 100 T 33 7 
09/08/2017 3:49:26 PM TRADE 13.56 200T 33 2 

09/08/2017 3:49:26 PM TRADE 13.56 200 T 33 13 
09/08/2017 3:49:26 PM TRADE 13.56 300 T 33 2 
09/08/2017 3:49:26 PM TRADE 13.56 100 T 33 2 

09/08/2017 3:49:28 PM TRADE 13.53 100 T 33 99 

09/08/2017 3:49:28 PM TRADE 13.53 100 T 33 99 

09/08/2017 3:49:29 PM TRADE 13.66 200T 33 13 
09/08/2017 3:49:30 PM TRADE 13.63 300 T 33 79 

09/08/2017 3:49:30 PM TRADE 13.63 400 T 33 2 
09/08/2017 3:49:30 PM TRADE 13.54 200 B 79 1 
09/08/2017 3:49:30 PM TRADE 13.53 300 T 79 1 
09/08/2017 3:49:30 PM TRADE 13.53 100T 7 1 
09/08/2017 3:49:30 PM TRADE 13.53 200 T 13 1 
09/08/2017 3:49:31 PM TRADE 13.62 300 T 33 79 

09/08/2017 3:49:31 PM TRADE 13.62 200 T 33 13 
09/08/2017 3:49:31 PM TRADE 13.61 300 T 33 79 

09/08/2017 3:49:32 PM TRADE 13.64 200 T 33 1 
09/08/2017 3:49:32 PM TRADE 13.62 1000 T 33 1 

09/08/2017 3:49:33 PM TRADE 13.55 200 B 79 33 

09/08/2017 3:49:33 PM TRADE 13.61 700 T 33 1 
09/08/2017 3:49:33 PM TRADE 13.64 100 F 33 2 
09/08/2017 3:49:36 PM TRADE 13.72 400 0 33 39 
09/08/2017 3:49:36 PM TRADE 13.72 200 0 33 39 

09/08/2017 3:49:36 PM TRADE 13.72 200 0 33 39 

09/08/2017 3:49:37 PM TRADE 13.65 100 T 33 33 

09/08/2017 3:49:37 PM TRADE 13.72 300 T 1 79 

09/08/2017 3:49:37 PM TRADE 13.72 100 T 1 13 

09/08/2017 3:49:37 PM TRADE 13.7 100 T 79 79 

09/08/2017 3:49:37 PM TRADE 13.71 100 B 1 1 

09/08/2017 3:49:38 PM TRADE 13.65 400 T 33 1 
09/08/2017 3:49:38 PM TRADE 13.64 300 T 33 1 

09/08/2017 3:49:38 PM TRADE 13.63 100 T 7 1 
09/08/2017 3:49:38 PM TRADE 13.63 100 C 1 1 
09/08/2017 3:49:38 PM TRADE 13.57 200 T 79 33 
09/08/2017 3:49:38 PM TRADE 13.7 200T 99 79 

09/08/2017 3:49:38 PM TRADE 13.7 100 T 99 13 

09/08/2017 3:49:38 PM TRADE 13.7 200T 99 2 

09/08/2017 3:49:38 PM TRADE 13.57 100 T 79 33 

09/08/2017 3:49:38 PM TRADE 13.57 100 T 13 33 

09/08/2017 3:49:39 PM TRADE 13.68 200 T 1 79 

09/08/2017 3:49:39 PM TRADE 13.58 300 T 79 33 

09/08/2017 3:49:39 PM TRADE 13.68 100 T 33 79 

09/08/2017 3:49:39 PM TRADE 13.68 100 T 33 7 

09/08/2017 3:49:39 PM TRADE 13.68 100 T 33 13 
09/08/2017 3:49:39 PM TRADE 13.68 100 T 33 2 

09/08/2017 3:49:40 PM TRADE 13.57 300 0 39 33 
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09/08/2017 3:49:40 PM TRADE 13.57 300 T 79 33 

09/08/2017 3:49:40 PM TRADE 13.57 200T 13 33 

09/08/2017 3:49:40 PM TRADE 13.57 300 0 39 33 

09/08/2017 3:49:40 PM TRADE 13.57 300 0 39 33 

09/08/2017 3:49:40 PM TRADE 13.56 100 T 7 33 
09/08/2017 3:49:40 PM TRADE 13.56 200T 13 33 
09/08/2017 3:49:40 PM TRADE 13.53 100 T 79 33 

09/08/2017 3:49:40 PM TRADE 13.65 200T 33 79 

09/08/2017 3:49:41 PM TRADE 13.55 300 T 79 85 

09/08/2017 3:49:41 PM TRADE 13.55 200 T 13 85 

09/08/2017 3:49:41 PM TRADE 13.52 300 T 79 85 

09/08/2017 3:49:41 PM TRADE 13.51 200 T 7 85 

09/08/2017 3:49:41 PM TRADE 13.5 100 T 53 85 

09/08/2017 3:49:41 PM TRADE 13.48 100 T 53 79 

09/08/2017 3:49:44 PM TRADE 13.48 200T 33 79 

09/08/2017 3:49:49 PM TRADE 13.48 200 T 33 79 

09/08/2017 3:49:49 PM TRADE 13.48 100 C 33 1 

09/08/2017 3:49:49 PM TRADE 13.48 100 C 33 1 

09/08/2017 3:49:51 PM TRADE 13.41 400 T 33 33 

09/08/2017 3:49:52 PM TRADE 13.41 100 T 1 33 

09/08/2017 3:49:52 PM TRADE 13.39 100 T 7 33 
09/08/2017 3:49:52 PM TRADE 13.38 100 T 79 33 

09/08/2017 3:49:52 PM TRADE 13.38 100 X 33 33 

09/08/2017 3:49:52 PM TRADE 13.45 100 F 33 2 

09/08/2017 3:49:54 PM TRADE 13.37 200T 33 33 

09/08/2017 3:49:54 PM TRADE 13.32 100 T 79 33 

09/08/2017 3:49:59 PM TRADE 13.41 300 T 33 79 

09/08/2017 3:50:02 PM TRADE 13.41 100 T 33 2 

09/08/2017 3:50:02 PM TRADE 13.4 100 T 79 2 

09/08/2017 3:50:02 PM TRADE 13.34 300 T 79 2 

09/08/2017 3:50:03 PM TRADE 13.41 300 T 33 79 

09/08/2017 3:50:03 PM TRADE 13.41 100 T 33 7 

09/08/2017 3:50:03 PM TRADE 13.41 100 F 33 2 

09/08/2017 3:50:05 PM TRADE 13.39 200 T 33 79 

09/08/2017 3:50:07 PM TRADE 13.32 100 T 7 33 

09/08/2017 3:50:07 PM TRADE 13.39 100 T 33 79 

09/08/2017 3:50:10 PM TRADE 13.38 100T 2 2 

09/08/2017 3:50:10 PM TRADE 13.38 300 T 2 79 

09/08/2017 3:50:10 PM TRADE 13.38 200 T 2 7 

09/08/2017 3:50:12 PM TRADE 13.38 100 T 33 2 

09/08/2017 3:50:12 PM TRADE 13.32 300 T 79 2 

09/08/2017 3:50:14 PM TRADE 13.29 100 T 7 33 

09/08/2017 3:50:14 PM TRADE 13.28 100 T 79 33 

09/08/2017 3:50:17 PM TRADE 13.38 300 T 79 79 

09/08/2017 3:50:17 PM TRADE 13.38 100 T 79 2 
09/08/2017 3:50:17 PM TRADE 13.38 100 T 79 7 

09/08/2017 3:50:17 PM TRADE 13.38 100 F 79 2 
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09/08/2017 3:50:19 PM TRADE 13.38 400 T 33 2 

09/08/2017 3:50:20 PM TRADE 13.38 100 T 1 2 

09/08/2017 3:50:22 PM TRADE 13.35 200T 33 33 

09/08/2017 3:50:24 PM TRADE 13.39 200 T 33 33 

09/08/2017 3:50:24 PM TRADE 13.35 300 T 33 85 

09/08/2017 3:50:24 PM TRADE 13.31 100 T 33 85 

09/08/2017 3:50:24 PM TRADE 13.37 300 T 2 79 

09/08/2017 3:50:25 PM TRADE 13.29 100 T 7 85 

09/08/2017 3:50:25 PM TRADE 13.28 100 T 79 85 

09/08/2017 3:50:25 PM TRADE 13.28 300 T 79 85 
09/08/2017 3:50:25 PM TRADE 13.27 400 T 33 85 
09/08/2017 3:50:25 PM TRADE 13.26 200 T 7 85 
09/08/2017 3:50:25 PM TRADE 13.25 100 T 1 85 
09/08/2017 3:50:25 PM TRADE 13.25 500 T 33 85 
09/08/2017 3:50:25 PM TRADE 13.22 200T 33 33 
09/08/2017 3:50:25 PM TRADE 13.19 200T 33 33 

09/08/2017 3:50:25 PM TRADE 13.17 300 T 79 33 
09/08/2017 3:50:25 PM TRADE 13.16 300 T 33 33 
09/08/2017 3:50:25 PM TRADE 13.24 100 T 1 79 

09/08/2017 3:50:27 PM TRADE 13.21 100 T 33 33 
09/08/2017 3:50:27 PM TRADE 13.21 100 T 33 33 
09/08/2017 3:50:27 PM TRADE 13.21 100 T 33 33 
09/08/2017 3:50:31 PM TRADE 13.24 100 T 2 2 
09/08/2017 3:50:31 PM TRADE 13.24 200 T 2 79 

09/08/2017 3:50:31 PM TRADE 13.24 100 T 2 7 

09/08/2017 3:50:31 PM TRADE 13.2 1000 T 9 33 

09/08/2017 3:50:32 PM TRADE 13.16 100 T 33 33 

09/08/2017 3:50:32 PM TRADE 13.15 100 T 7 33 

09/08/2017 3:50:32 PM TRADE 13.13 1000 T 22 33 
09/08/2017 3:50:33 PM TRADE 13.13 100 T 1 33 

09/08/2017 3:50:33 PM TRADE 13.11 200T 79 33 
09/08/2017 3:50:33 PM TRADE 13.11 100 T 79 33 
09/08/2017 3:50:34 PM TRADE 13.1 100 T 2 33 
09/08/2017 3:50:34 PM TRADE 13.09 200 T 79 33 

09/08/2017 3:50:34 PM TRADE 13.09 100 T 79 33 

09/08/2017 3:50:34 PM TRADE 13.08 100 T 7 33 

09/08/2017 3:50:38 PM TRADE 13.22 200 T 99 79 

09/08/2017 3:50:38 PM TRADE 13.13 100 T 7 2 

09/08/2017 3:50:38 PM TRADE 13.09 300 T 79 2 

09/08/2017 3:50:38 PM TRADE 13.09 100 T 79 2 

09/08/2017 3:50:38 PM TRADE 13.09 100 T 79 2 

09/08/2017 3:50:38 PM TRADE 13.09 100 T 79 2 
09/08/2017 3:50:47 PM TRADE 13.15 100 T 33 2 

09/08/2017 3:50:49 PM TRADE 13.13 100 T 7 33 
09/08/2017 3:50:49 PM TRADE 13.13 100 T 53 33 
09/08/2017 3:51:00 PM TRADE 13.14 100 T 79 2 
09/08/2017 3:51:00 PM TRADE 13.13 100 T 53 2 
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09/08/2017 3:51:00 PM TRADE 13.12 100 T 7 2 

09/08/2017 3:51:01 PM TRADE 13.08 700 T 7 2 

09/08/2017 3:51:01 PM TRADE 13.08 300 T 7 99 

09/08/2017 3:51:01 PM TRADE 13.05 400 T 68 33 
09/08/2017 3:51:03 PM TRADE 13.05 200 T 68 33 
09/08/2017 3:51:03 PM TRADE 13.03 100 C 33 33 
09/08/2017 3:51:04 PM TRADE 13.03 400 C 33 33 
09/08/2017 3:51:05 PM TRADE 13.01 200 T 7 99 
09/08/2017 3:51:07 PM TRADE 12.98 100 T 7 33 
09/08/2017 3:51:07 PM TRADE 12.89 300 T 2 33 

09/08/2017 3:51:07 PM TRADE 12.87 100 T 33 33 

09/08/2017 3:51:08 PM TRADE 12.87 200 T 33 33 

09/08/2017 3:51:13 PM TRADE 12.79 100 T 7 33 
09/08/2017 3:51:14 PM TRADE 12.87 100 T 33 79 
09/08/2017 3:51:16 PM TRADE 12.87 100 T 33 79 
09/08/2017 3:51:17 PM TRADE 12.87 100 T 1 79 
09/08/2017 3:51:19 PM TRADE 12.78 100 T 7 2 
09/08/2017 3:51:19 PM TRADE 12.76 200 T 7 2 
09/08/2017 3:51:19 PM TRADE 12.73 300 T 79 2 
09/08/2017 3:51:20 PM TRADE 12.76 100 T 7 33 
09/08/2017 3:51:21 PM TRADE 12.72 300 T 79 33 
09/08/2017 3:51:21 PM TRADE 12.71 400 T 33 33 
09/08/2017 3:51:21 PM TRADE 12.7 500 T 9 33 
09/08/2017 3:51:21 PM TRADE 12.7 100 T 9 33 

09/08/2017 3:51:22 PM TRADE 12.7 200 T 9 33 

09/08/2017 3:51:22 PM TRADE 12.7 100 T 9 33 

09/08/2017 3:51:22 PM TRADE 12.7 100 F 2 33 
09/08/2017 3:51:22 PM TRADE 12.7 100 T 9 33 
09/08/2017 3:51:24 PM TRADE 12.65 500 T 33 124 
09/08/2017 3:51:24 PM TRADE 12.63 100 T 33 124 

09/08/2017 3:51:24 PM TRADE 12.63 40 B 79 124 

09/08/2017 3:51:24 PM TRADE 12.63 700 T 33 99 

09/08/2017 3:51:24 PM TRADE 12.6 300 T 33 79 

09/08/2017 3:51:24 PM TRADE 12.61 200T 33 79 

09/08/2017 3:51:25 PM TRADE 12.57 100 P 33 33 
09/08/2017 3:51:25 PM TRADE 12.61 200 T 33 7 

09/08/2017 3:51:25 PM TRADE 12.61 100 T 33 2 

09/08/2017 3:51:25 PM TRADE 12.61 100 T 79 2 
09/08/2017 3:51:25 PM TRADE 12.61 100 T 79 2 

09/08/2017 3:51:25 PM TRADE 12.61 100 T 79 2 

09/08/2017 3:51:25 PM TRADE 12.61 200 T 33 2 

09/08/2017 3:51:26 PM TRADE 12.61 200 T 33 1 

09/08/2017 3:51:26 PM TRADE 12.88 100 T 33 7 

09/08/2017 3:51:26 PM TRADE 12.88 200T 33 7 

09/08/2017 3:51:33 PM TRADE 13.15 100 T 7 33 
09/08/2017 3:51:40 PM TRADE 12.97 500 0 33 39 
09/08/2017 3:51:41 PM TRADE 12.97 100 0 33 39 
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09/08/2017 3:51:41 PM TRADE 12.97 100 0 33 39 

09/08/2017 3:51:43 PM TRADE 12.97 2000 33 39 

09/08/2017 3:51:43 PM TRADE 12.97 100 H 33 2 

09/08/2017 3:51:44 PM TRADE 12.97 100 F 33 2 

09/08/2017 3:51:44 PM TRADE 12.97 100 T 1 7 

09/08/2017 3:51:44 PM TRADE 12.97 100 T 1 13 

09/08/2017 3:51:44 PM TRADE 12.97 100 T 33 13 

09/08/2017 3:51:44 PM TRADE 12.97 100 T 33 7 

09/08/2017 3:51:45 PM TRADE 12.96 300 T 101 79 
09/08/2017 3:51:46 PM TRADE 12.96 400 C 101 2 
09/08/2017 3:51:47 PM TRADE 12.97 100 T 33 7 

09/08/2017 3:51:47 PM TRADE 12.97 200 T 33 13 

09/08/2017 3:51:47 PM TRADE 12.97 200 T 33 2 
09/08/2017 3:51:48 PM TRADE 12.97 100 T 1 2 

09/08/2017 3:51:48 PM TRADE 12.97 200T 1 13 
09/08/2017 3:51:48 PM TRADE 12.97 100 T 79 2 

09/08/2017 3:51:50 PM TRADE 12.97 300 T 33 2 

09/08/2017 3:51:51 PM TRADE 12.97 100 T 99 2 
09/08/2017 3:51:53 PM TRADE 13.03 100 T 33 2 
09/08/2017 3:51:55 PM TRADE 13.03 100 T 99 2 

09/08/2017 3:51:55 PM TRADE 13.03 100 T 99 2 
09/08/2017 3:51:55 PM TRADE 13.03 100 F 99 2 
09/08/2017 3:52:02 PM TRADE 13.16 100 T 7 99 
09/08/2017 3:52:03 PM TRADE 13.16 100 T 33 99 

09/08/2017 3:52:04 PM TRADE 13.16 100 T 33 7 

09/08/2017 3:52:04 PM TRADE 13.16 100 T 33 2 

09/08/2017 3:52:04 PM TRADE 13.16 100 T 33 2 

09/08/2017 3:52:04 PM TRADE 13.16 100 F 33 2 

09/08/2017 3:52:06 PM TRADE 13.08 100 T 72 33 

09/08/2017 3:52:06 PM TRADE 13.07 100 T 7 33 

09/08/2017 3:52:06 PM TRADE 13.05 600 T 33 33 
09/08/2017 3:52:12 PM TRADE 13.17 100 T 33 79 
09/08/2017 3:52:17 PM TRADE 13.2 100 T 1 7 

09/08/2017 3:52:18 PM TRADE 13.2 100 T 99 2 

09/08/2017 3:52:18 PM TRADE 13.2 100 T 99 7 

09/08/2017 3:52:18 PM TRADE 13.2 400 T 33 2 

09/08/2017 3:52:18 PM TRADE 13.2 100 T 33 2 

09/08/2017 3:52:23 PM TRADE 13.27 100 F 33 2 

09/08/2017 3:52:26 PM TRADE 13.3 100 T 33 33 

09/08/2017 3:52:32 PM TRADE 13.26 100 T 33 2 

09/08/2017 3:52:32 PM TRADE 13.25 100 T 7 2 

09/08/2017 3:52:32 PM TRADE 13.16 100 X 33 2 

09/08/2017 3:52:32 PM TRADE 13.16 100 X 33 2 

09/08/2017 3:52:32 PM TRADE 13.16 100 X 33 2 

09/08/2017 3:52:32 PM TRADE 13.16 100 F 2 2 
09/08/2017 3:52:47 PM TRADE 13.16 100 X 33 2 

09/08/2017 3:52:47 PM TRADE 13.16 100 X 33 2 
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09/08/2017 3:52:47 PM TRADE 13.16 100 F 2 2 

09/08/2017 3:52:47 PM TRADE 13.13 100 T 7 2 

09/08/2017 3:52:47 PM TRADE 13.13 200 T 13 2 

09/08/2017 3:52:48 PM TRADE 13.06 200 C 1 33 
09/08/2017 3:52:49 PM TRADE 12.99 300 T 79 33 
09/08/2017 3:52:49 PM TRADE 12.99 200 T 13 33 
09/08/2017 3:52:50 PM TRADE 13.03 100 T 7 33 
09/08/2017 3:52:50 PM TRADE 13.03 200 T 13 33 
09/08/2017 3:52:58 PM TRADE 13.08 100 T 33 72 

09/08/2017 3:53:00 PM TRADE 13.08 200 T 33 7 

09/08/2017 3:53:00 PM TRADE 13.09 300 T 33 79 

09/08/2017 3:53:00 PM TRADE 13.1 300 T 33 79 

09/08/2017 3:53:00 PM TRADE 13.1 100 F 33 2 
09/08/2017 3:53:04 PM TRADE 13.12 100 T 33 7 
09/08/2017 3:53:04 PM TRADE 13.08 100 T 1 97 
09/08/2017 3:53:04 PM TRADE 13.01 300 T 79 97 
09/08/2017 3:53:04 PM TRADE 12.99 100 T 7 97 
09/08/2017 3:53:04 PM TRADE 12.97 100 T 1 97 
09/08/2017 3:53:04 PM TRADE 12.97 200 T 13 97 
09/08/2017 3:53:04 PM TRADE 12.95 1000 T 48 97 

09/08/2017 3:53:04 PM TRADE 12.94 200T 33 97 

09/08/2017 3:53:11 PM TRADE 12.85 100 T 33 7 

09/08/2017 3:53:18 PM TRADE 12.94 100 T 99 97 

09/08/2017 3:53:29 PM TRADE 12.9 300 T 7 97 

09/08/2017 3:53:29 PM TRADE 12.85 100 T 33 97 

09/08/2017 3:53:29 PM TRADE 12.85 100 T 7 97 
09/08/2017 3:53:29 PM TRADE 12.85 200 T 53 97 

09/08/2017 3:53:29 PM TRADE 12.85 100 H 2 97 

09/08/2017 3:53:31 PM TRADE 12.75 300 0 39 33 

09/08/2017 3:53:31 PM TRADE 12.84 100 T 1 97 

09/08/2017 3:53:32 PM TRADE 12.84 600 T 1 97 

09/08/2017 3:53:32 PM TRADE 12.84 1400 T 1 97 

09/08/2017 3:53:45 PM TRADE 12.93 300 T 33 1 

09/08/2017 3:53:45 PM TRADE 12.93 100 T 33 13 

09/08/2017 3:53:45 PM TRADE 12.93 100 F 33 2 

09/08/2017 3:53:45 PM TRADE 12.93 100 F 33 2 

09/08/2017 3:53:58 PM TRADE 13.01 100 T 33 7 

09/08/2017 3:53:58 PM TRADE 13 200 H 33 1 

09/08/2017 3:54:03 PM TRADE 13.11 100 T 33 7 

09/08/2017 3:54:03 PM TRADE 13.11 200T 33 13 

09/08/2017 3:54:03 PM TRADE 13.06 100 F 33 2 

09/08/2017 3:54:08 PM TRADE 13.2 100 T 7 99 

09/08/2017 3:54:08 PM TRADE 13.2 100 T 7 99 

09/08/2017 3:54:08 PM TRADE 13.1 100 T 33 2 

09/08/2017 3:54:08 PM TRADE 13.1 1400 T 7 2 

09/08/2017 3:54:10 PM TRADE 13 300 T 33 2 
09/08/2017 3:54:10 PM TRADE 13 500 T 33 2 
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09/08/2017 3:54:10 PM TRADE 13 200T 33 7 
09/08/2017 3:54:21 PM TRADE 13.1 100 T 33 7 
09/08/2017 3:54:23 PM TRADE 13.17 200 T 1 13 
09/08/2017 3:54:23 PM TRADE 13.17 200 T 1 7 
09/08/2017 3:54:23 PM TRADE 13.17 300 H 57 99 

09/08/2017 3:54:24 PM TRADE 13.16 300 T 1 1 

09/08/2017 3:54:24 PM TRADE 13.17 200T 1 13 

09/08/2017 3:54:24 PM TRADE 13.17 200 T 1 7 
09/08/2017 3:54:25 PM TRADE 13.2 100 T 1 13 
09/08/2017 3:54:25 PM TRADE 13.2 200 T 1 7 
09/08/2017 3:54:26 PM TRADE 13.24 200 T 1 13 
09/08/2017 3:54:26 PM TRADE 13.24 100 T 1 33 
09/08/2017 3:54:28 PM TRADE 13.11 100 T 7 1 
09/08/2017 3:54:28 PM TRADE 13.11 100 T 53 1 
09/08/2017 3:54:28 PM TRADE 13.11 200 T 13 1 
09/08/2017 3:54:55 PM TRADE 12.92 100 T 1 99 
09/08/2017 3:54:55 PM TRADE 12.92 200 T 13 99 
09/08/2017 3:54:55 PM TRADE 12.92 100 T 53 99 
09/08/2017 3:54:55 PM TRADE 12.92 100 0 65 99 
09/08/2017 3:55:42 PM TRADE 12.83 100 T 79 1 
09/08/2017 3:55:42 PM TRADE 12.82 100 T 7 1 
09/08/2017 3:55:42 PM TRADE 12.8 100 T 2 1 
09/08/2017 3:55:42 PM TRADE 12.8 100 T 13 1 
09/08/2017 3:55:45 PM TRADE 12.81 100 T 7 1 

09/08/2017 3:55:48 PM TRADE 12.81 100 T 65 1 

09/08/2017 3:55:51 PM TRADE 12.81 100 T 7 33 

09/08/2017 3:55:52 PM TRADE 12.75 100 T 2 99 

09/08/2017 3:55:52 PM TRADE 12.75 200 T 13 99 

09/08/2017 3:55:55 PM TRADE 12.68 300 C 33 1 

09/08/2017 3:55:57 PM TRADE 12.68 100 C 33 1 

09/08/2017 3:56:00 PM TRADE 12.68 100 C 33 33 
09/08/2017 3:56:00 PM TRADE 12.65 100 T 65 33 
09/08/2017 3:56:03 PM TRADE 12.73 50 B 7 7 

09/08/2017 3:56:04 PM TRADE 12.73 200 T 99 79 

09/08/2017 3:56:04 PM TRADE 12.64 100 T 7 1 

09/08/2017 3:56:04 PM TRADE 12.64 100 T 13 1 

09/08/2017 3:56:04 PM TRADE 12.64 100 0 65 1 

09/08/2017 3:56:13 PM TRADE 12.73 100 T 9 79 

09/08/2017 3:56:13 PM TRADE 12.73 200 T 9 7 

09/08/2017 3:56:13 PM TRADE 12.73 100 T 9 7 

09/08/2017 3:57:03 PM TRADE 12.64 100 T 79 1 

09/08/2017 3:57:03 PM TRADE 12.63 100T 7 1 

09/08/2017 3:57:03 PM TRADE 12.6 200 T 33 1 

09/08/2017 3:57:03 PM TRADE 12.51 200 T 7 1 

09/08/2017 3:57:07 PM TRADE 12.435 100 T 65 33 
09/08/2017 3:57:07 PM TRADE 12.39 100 T 7 33 

09/08/2017 3:57:10 PM TRADE 12.35 200 T 33 99 
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09/08/2017 3:57:12 PM TRADE 12.335 100 T 65 33 

09/08/2017 3:57:12 PM TRADE 12.29 100 T 7 33 

09/08/2017 3:57:12 PM TRADE 12.25 100 T 33 33 

09/08/2017 3:57:29 PM TRADE 12.38 200T 33 79 

09/08/2017 3:57:30 PM TRADE 12.38 100 T 33 79 

09/08/2017 3:57:30 PM TRADE 12.38 100 T 33 7 

09/08/2017 3:57:32 PM TRADE 12.38 100 T 33 7 
09/08/2017 3:57:33 PM TRADE 12.42 100 T 1 7 

09/08/2017 3:57:34 PM TRADE 12.42 100 T 33 7 
09/08/2017 3:57:37 PM TRADE 12.47 100 T 33 13 

09/08/2017 3:57:38 PM TRADE 12.445 100 T 65 1 

09/08/2017 3:57:38 PM TRADE 12.42 100 T 33 1 

09/08/2017 3:57:40 PM TRADE 12.47 100 T 33 13 

09/08/2017 3:57:40 PM TRADE 12.47 100 T 33 13 

09/08/2017 3:57:41 PM TRADE 12.445 100 T 65 1 

09/08/2017 3:57:41 PM TRADE 12.42 100 T 79 1 
09/08/2017 3:57:41 PM TRADE 12.41 100 T 33 1 

09/08/2017 3:57:41 PM TRADE 12.39 100 0 65 1 

09/08/2017 3:57:42 PM TRADE 12.38 100 T 7 1 
09/08/2017 3:57:50 PM TRADE 12.33 200T 124 33 

09/08/2017 3:57:50 PM TRADE 12.35 100 F 124 2 

09/08/2017 3:57:51 PM TRADE 12.27 200 T 13 1 

09/08/2017 3:57:51 PM TRADE 12.27 100 0 65 1 

09/08/2017 3:57:51 PM TRADE 12.27 200 T 13 1 

09/08/2017 3:57:51 PM TRADE 12.26 100 T 7 1 

09/08/2017 3:57:54 PM TRADE 12.2 800 T 33 1 

09/08/2017 3:57:54 PM TRADE 12.16 100 T 2 1 

09/08/2017 3:57:54 PM TRADE 12.15 100 T 2 1 

09/08/2017 3:57:55 PM TRADE 12.15 100 T 7 1 

09/08/2017 3:57:56 PM TRADE 12.24 200 T 33 79 

09/08/2017 3:57:57 PM TRADE 12.12 900 T 22 1 

09/08/2017 3:57:58 PM TRADE 12.16 200 T 33 1 

09/08/2017 3:58:00 PM TRADE 12.15 100 T 7 1 

09/08/2017 3:58:00 PM TRADE 12.12 100 T 22 1 

09/08/2017 3:58:00 PM TRADE 12.12 100 T 1 1 

09/08/2017 3:58:00 PM TRADE 12.1 300 T 33 1 

09/08/2017 3:58:00 PM TRADE 12.05 500 T 68 1 

09/08/2017 3:58:00 PM TRADE 12.02 400 T 7 1 

09/08/2017 3:58:01 PM TRADE 12.07 100 T 33 33 

09/08/2017 3:58:01 PM TRADE 12.24 100 T 33 79 

09/08/2017 3:58:03 PM TRADE 12.02 400 T 7 99 

09/08/2017 3:58:03 PM TRADE 12.01 200 T 7 99 

09/08/2017 3:58:03 PM TRADE 11.85 100 T 33 1 

09/08/2017 3:58:03 PM TRADE 11.98 200 T 33 79 

09/08/2017 3:58:07 PM TRADE 11.95 200 T 7 7 
09/08/2017 3:58:07 PM TRADE 11.95 800 T 7 33 

09/08/2017 3:58:08 PM TRADE 11.87 200 T 33 99 
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09/08/2017 3:58:08 PM TRADE 11.87 100 T 33 99 

09/08/2017 3:58:08 PM TRADE 11.86 100 T 7 99 
09/08/2017 3:58:08 PM TRADE 11.85 300 T 33 99 
09/08/2017 3:58:09 PM TRADE 11.85 300 T 33 99 
09/08/2017 3:58:09 PM TRADE 11.85 200 T 33 7 
09/08/2017 3:58:11 PM TRADE 12.09 100 T 33 7 

09/08/2017 3:58:13 PM TRADE 12.03 100 T 33 7 

09/08/2017 3:58:13 PM TRADE 12.03 100 T 79 7 

09/08/2017 3:58:13 PM TRADE 12 100 T 7 7 

09/08/2017 3:58:14 PM TRADE 12 200 T 33 7 

09/08/2017 3:58:15 PM TRADE 11.99 200T 33 33 

09/08/2017 3:58:15 PM TRADE 11.99 200 T 33 33 
09/08/2017 3:58:17 PM TRADE 12 300 T 33 7 
09/08/2017 3:58:17 PM TRADE 12 200 A 33 7 
09/08/2017 3:58:17 PM TRADE 12 300 X 33 7 

09/08/2017 3:58:18 PM TRADE 12 100 A 33 7 

09/08/2017 3:58:18 PM TRADE 12 100 T 33 7 

09/08/2017 3:58:18 PM TRADE 12 200T 99 7 

09/08/2017 3:58:18 PM TRADE 12 100 T 99 7 
09/08/2017 3:58:18 PM TRADE 12 200 X 99 7 

09/08/2017 3:58:25 PM TRADE 12 100 T 33 7 
09/08/2017 3:58:27 PM TRADE 11.97 100 T 33 97 

09/08/2017 3:58:27 PM TRADE 11.97 100 T 53 97 

09/08/2017 3:58:28 PM TRADE 11.91 100 T 33 33 

09/08/2017 3:58:28 PM TRADE 11.91 100 T 7 33 

09/08/2017 3:58:30 PM TRADE 11.94 300 T 1 79 

09/08/2017 3:58:30 PM TRADE 11.94 200 T 1 7 

09/08/2017 3:58:30 PM TRADE 11.95 300 T 1 97 

09/08/2017 3:58:36 PM TRADE 11.86 100 T 7 7 

09/08/2017 3:58:36 PM TRADE 11.85 100 T 33 7 

09/08/2017 3:58:36 PM TRADE 11.91 100 T 33 7 

09/08/2017 3:58:36 PM TRADE 11.86 100 0 65 7 

09/08/2017 3:58:36 PM TRADE 11.85 500 0 1 7 

09/08/2017 3:58:36 PM TRADE 11.86 100 H 2 7 

09/08/2017 3:58:39 PM TRADE 11.93 100 T 33 79 

09/08/2017 3:58:41 PM TRADE 11.93 100 T 65 79 

09/08/2017 3:58:42 PM TRADE 11.93 100 T 99 79 

09/08/2017 3:58:42 PM TRADE 11.93 100 T 99 7 

09/08/2017 3:58:43 PM TRADE 11.93 100 T 33 7 

09/08/2017 3:58:48 PM TRADE 11.93 100T 33 1 

09/08/2017 3:58:50 PM TRADE 11.86 100 T 7 33 

09/08/2017 3:58:50 PM TRADE 11.86 100 T 79 33 

09/08/2017 3:58:52 PM TRADE 11.81 100 T 7 7 

09/08/2017 3:58:52 PM TRADE 11.8 200 T 9 7 

09/08/2017 3:58:54 PM TRADE 11.8 100 T 9 99 
09/08/2017 3:58:54 PM TRADE 11.8 100 X 33 99 
09/08/2017 3:58:55 PM TRADE 11.9 100 T 33 7 
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09/08/2017 3:58:58 PM TRADE 11.9 100 T 33 7 

09/08/2017 3:58:58 PM TRADE 11.9 400 T 33 97 

09/08/2017 3:58:59 PM TRADE 11.9 100 T 99 97 

09/08/2017 3:59:02 PM TRADE 11.9 100 T 7 33 
09/08/2017 3:59:02 PM TRADE 11.9 200 T 1 33 
09/08/2017 3:59:02 PM TRADE 11.9 100 T 33 33 
09/08/2017 3:59:03 PM TRADE 11.9 100 T 33 33 
09/08/2017 3:59:06 PM TRADE 11.9 100 T 33 74 

09/08/2017 3:59:06 PM TRADE 11.9 100 T 33 74 

09/08/2017 3:59:06 PM TRADE 11.9 100 T 33 74 

09/08/2017 3:59:13 PM TRADE 11.81 100 T 7 1 

09/08/2017 3:59:13 PM TRADE 11.8 700 T 9 1 

09/08/2017 3:59:14 PM TRADE 11.8 100 T 33 1 
09/08/2017 3:59:14 PM TRADE 11.8 100T 33 1 
09/08/2017 3:59:21 PM TRADE 11.89 200 T 7 7 
09/08/2017 3:59:21 PM TRADE 11.9 100 T 7 74 
09/08/2017 3:59:23 PM TRADE 11.9 300 T 1 74 
09/08/2017 3:59:25 PM TRADE 11.9 1800 T 33 74 
09/08/2017 3:59:25 PM TRADE 11.9 200 T 33 7 

09/08/2017 3:59:27 PM TRADE 11.92 100 T 1 1 

09/08/2017 3:59:36 PM TRADE 11.84 100 T 33 97 
09/08/2017 3:59:38 PM TRADE 11.82 100 T 33 97 

09/08/2017 3:59:40 PM TRADE 11.82 200 T 124 97 

09/08/2017 3:59:40 PM TRADE 11.82 600 T 53 97 

09/08/2017 3:59:51 PM TRADE 11.9 100 T 7 1 
09/08/2017 3:59:51 PM TRADE 11.9 800 T 1 1 
09/08/2017 3:59:51 PM TRADE 11.82 100 T 53 1 
09/08/2017 3:59:51 PM TRADE 11.79 100 T 33 1 
09/08/2017 3:59:51 PM TRADE 11.78 100 T 33 1 
09/08/2017 3:59:51 PM TRADE 11.76 100 T 7 1 

09/08/2017 3:59:51 PM TRADE 11.76 100 T 7 1 
09/08/2017 3:59:51 PM TRADE 11.75 100 T 2 1 

09/08/2017 3:59:51 PM TRADE 11.75 5100 T 1 1 
09/08/2017 3:59:51 PM TRADE 11.75 300 T 124 1 
09/08/2017 3:59:51 PM TRADE 11.75 100 T 33 1 
09/08/2017 3:59:52 PM TRADE 11.75 300 T 33 1 
09/08/2017 3:59:53 PM TRADE 11.75 1100 T 33 1 
09/08/2017 3:59:54 PM TRADE 11.75 100 T 33 7 
09/08/2017 3:59:54 PM TRADE 11.99 100 T 33 7 

09/08/2017 3:59:56 PM TRADE 12.1 100T 7 1 

09/08/2017 3:59:58 PM TRADE 12.06 600 T 72 1 

09/08/2017 4:00:04 PM TRADE 12.09 100 X 33 1 

09/08/2017 4:00:04 PM TRADE 12.09 100 X 33 1 

09/08/2017 4:00:04 PM TRADE 12.09 100 X 33 1 

09/08/2017 4:00:04 PM TRADE 12.09 100 X 33 1 
09/08/2017 4:02:05 PM TRADE 12.19 200 X 33 33 
09/08/2017 4:04:58 PM TRADE 12.05 300 X 33 33 
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09/08/2017 4:05:12 PM TRADE 12.05 100 X 33 33 

09/08/2017 4:06:00 PM TRADE 12.05 100 X 33 33 

09/08/2017 4:07:42 PM TRADE 12.05 100 X 33 33 

09/08/2017 4:09:00 PM TRADE 12.05 100 X 33 33 

10/08/2017 9:30:00 AM TRADE 11.86 300 T 79 79 
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TO THE AFFIDAVIT OF

JAMES A. RILEY
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Court File No. CV-16-553800 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

B E T W E E N: 

THE CATALYST CAPITAL GROUP INC. 

Plaintiff 

- and - 

VIMPELCOM LTD., GLOBALIVE CAPITAL INC., UBS SECURITIES 
CANADA INC., TENNENBAUM CAPITAL PARTNERS LLC, 64NM 

HOLDINGS GP LLC, 64NM HOLDINGS LP, LG CAPITAL INVESTORS 
LLC, SERRUYA PRIVATE EQUITY INC., NOVUS WIRELESS 

COMMUNICATIONS INC., WEST FACE CAPITAL INC., and MID- 
BOWLINE GROUP CORP. 

Defendants 

STATEMENT OF DEFENCE 
OF WEST FACE CAPITAL INC. 

1. The Defendant, West Face Capital Inc. ("West Face"), admits the 

allegations contained in paragraphs 11, 13, 14 and 46 of the Statement of Claim (the 

"Claim"). 

2. West Face denies that the Plaintiff, The Catalyst Capital Group Inc. 

("Catalyst"), is entitled to any of the relief claimed in paragraph 1 of the Claim, denies 

all other allegations in the Claim except as expressly admitted herein, and puts Catalyst 

to the strict proof thereof. 

Overview 

3. This action represents the third proceeding in which Catalyst has 

attempted to challenge, or seek relief in respect of, West Face's participation in the 

461



- 2 - 

  

successful acquisition of WIND Mobile Corp. ("WIND") in September 2014.  As 

described below, Catalyst is a disgruntled "bitter bidder" that failed to acquire WIND 

because of its own intransigence, as well as its tactical choices, errors in judgment and 

questionable conduct.  Having failed in its efforts to acquire WIND, Catalyst is now 

engaged in serial, abusive litigation against West Face and others.  Catalyst's Claim is 

entirely without merit and an abuse of the Court's processes. 

4. With respect to the merits, there are at least four principal reasons why 

Catalyst's claims against West Face should be dismissed. 

5. First, West Face and its co-investors did not have or misuse in any way 

Catalyst's confidential information.  They acquired WIND from the Defendant 

VimpelCom Ltd. ("VimpelCom") not because of any confidential information of Catalyst, 

but because Catalyst was unable to meet VimpelCom's desire to minimize and/or 

mitigate risk of regulatory approval by the Government of Canada. By contrast, by 

August 2014 West Face and its co-investors were willing to buy VimpelCom's interest in 

WIND on an "as is, where is" basis without asking for or needing regulatory approval 

from the Government of Canada. 

6. Catalyst's proposed transaction would also have failed in any event 

because Catalyst was determined to obtain regulatory concessions from the 

Government in a manner that gave rise to regulatory approval risks and was therefore 

inimical to the interests of VimpelCom.  Most notably, those concessions included the 

irrevocable grant to Catalyst by the Government of Canada of the unrestricted right to 
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sell or transfer the wireless spectrum of WIND after five years to incumbent wireless 

carriers such as Rogers, Bell or Telus (the "Spectrum Transfer Concession"). 

7. Second, West Face did not conspire with any other party to induce 

VimpelCom to breach its exclusivity agreement with Catalyst regarding the potential 

sale of WIND.  While West Face participated with the Defendants Tennenbaum Capital 

Partners LLC ("Tennenbaum") and LG Capital Investors LLC ("LG Capital", and 

together with West Face and Tennenbaum, the "New Investors"), in making an 

unsolicited offer to VimpelCom in August 2014 during the period that VimpelCom was 

engaged in exclusive negotiations with Catalyst, that offer was not unlawful, improper or 

actionable in any way.  Neither VimpelCom nor Catalyst provided West Face with a 

copy of any exclusivity agreement they may have entered into, or advised West Face of 

the terms of that agreement.  In any event, Catalyst's exclusivity arrangements with 

VimpelCom did not prohibit or preclude West Face or any other prospective purchaser 

from making unsolicited offers to acquire WIND. 

8. Third, the unsolicited offer made by the New Investors had no effect on 

VimpelCom's decision not to enter into a Share Purchase Agreement with Catalyst.  

VimpelCom did not breach its exclusivity agreement with Catalyst, did not ask Catalyst 

to match or exceed the terms of the unsolicited offer of the New Investors, and did not 

discuss or negotiate the unsolicited offer with West Face or other New Investors during 

Catalyst's period of exclusivity.  After enjoying almost a month of exclusive negotiations 

with VimpelCom, Catalyst failed to acquire WIND because it was unwilling to accept 

terms that VimpelCom requested concerning the payment of a break fee, even though 

Catalyst could easily have done so.  Instead, Catalyst made the tactical choice to play 

463



- 4 - 

  

"hardball" with VimpelCom by rejecting VimpelCom's request out of hand, permitting its 

period of exclusivity with VimpelCom to expire, and encouraging VimpelCom to consider 

other offers for the acquisition of WIND.  Catalyst made that choice based on the advice 

of its highly experienced legal and financial advisors.   

9. Fourth, even if Catalyst had been willing and able to execute a Share 

Purchase Agreement with VimpelCom in August 2014 (which it was not), it would not 

have completed the transaction contemplated in that Agreement.  The Share Purchase 

Agreement that Catalyst negotiated with VimpelCom expressly prohibited Catalyst from 

pursuing regulatory concessions from the Government of Canada, including the 

Spectrum Transfer Concession, in the period between signing the Agreement and 

closing (the "Regulatory Concession Prohibition").  However, Catalyst did not believe 

that WIND would be a viable investment unless the Government of Canada granted to 

Catalyst the Spectrum Transfer Concession.  For this reason, the completion by 

Catalyst of its proposed acquisition of WIND turned on the grant to it by the Government 

of Canada of the very Concession the proposed Share Purchase Agreement precluded 

Catalyst from seeking.   

10. By its own admission, Catalyst planned to breach the Regulatory 

Concession Prohibition immediately after entering into the proposed Share Purchase 

Agreement with VimpelCom by continuing to insist that the Government of Canada 

grant to it the Spectrum Transfer Concession during the period between the signing of 

the Agreement and closing.  Moreover, Catalyst intended to prevent the completion of 

the transaction provided for in the Agreement if it was unable to obtain that Concession 

from the Government of Canada.  In that regard, the Government made clear to 
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Catalyst and its advisors on a number of occasions that it would not grant to Catalyst 

the regulatory concessions Catalyst was seeking, including the Spectrum Transfer 

Concession.  Even if Catalyst had been able to conclude a Share Purchase Agreement 

with VimpelCom, its continued pursuit of and inability to obtain that Concession would 

have placed Catalyst squarely in breach of its obligations to VimpelCom, and rendered 

Catalyst unwilling and unable to acquire WIND. 

11. Catalyst's Claim should also be dismissed as an abuse of process, for 

numerous reasons.   

12. Among other things, Catalyst's Claim constitutes litigation-by-installment, 

and a vehicle used by Catalyst to mount collateral attacks on rulings made by the 

Honourable Justice Newbould of the Commercial List in earlier litigation between West 

Face and Catalyst concerning the acquisition by West Face and other investors of 

WIND (the "Moyse Litigation", as described further below).  Catalyst's Claim against 

West Face is also barred by the doctrines of issue estoppel and cause of action 

estoppel.   

13. Catalyst was in possession of all material facts necessary to assert the 

causes of action set out in the Claim by as early as September 2014, or in the 

alternative by no later than March 2015.  Catalyst could have added its additional claims 

and causes of action to the Moyse Litigation before that Litigation proceeded to trial in 

June 2016, but made the tactical choice not to do so.  Moreover, Catalyst's Claim in 

these proceedings is flatly inconsistent with Catalyst's claims in the Moyse Litigation.   
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14. In the Moyse Litigation, Catalyst alleged that West Face acquired its 

interest in WIND because Brandon Moyse, a former junior analyst at Catalyst who was 

employed briefly by West Face over several weeks in June and July, 2014, provided to 

West Face confidential information of Catalyst concerning Catalyst's strategy to acquire 

WIND.  The Moyse Litigation was decided by Justice Newbould in Reasons issued on 

August 18, 2016.  After hearing evidence from multiple lay and expert witnesses, 

including Mr. Moyse, representatives of West Face, and all of the principals of Catalyst, 

Justice Newbould dismissed in their entirety all of Catalyst's claims against both West 

Face and Mr. Moyse.  In doing so, Justice Newbould found as a fact that Mr. Moyse did 

not convey to West Face confidential information of Catalyst concerning WIND, either 

prior to, during or following his brief period of employment with West Face.  Justice 

Newbould also found as a fact that: (i) the unsolicited offer made to VimpelCom by West 

Face and other investors in August 2014 played no role in VimpelCom's decision not to 

enter into a Share Purchase Agreement with Catalyst; (ii) Catalyst failed to complete its 

proposed acquisition of WIND because it refused to accept, or even to negotiate, 

VimpelCom's request for a break fee; and (iii) Catalyst would never have completed its 

proposed acquisition of WIND because it could not have obtained regulatory 

concessions from the Government of Canada that it required before doing so, including 

the Spectrum Transfer Concession. 

15. Having failed entirely in the Moyse Litigation, Catalyst now asserts in 

these proceedings that it was UBS and VimpelCom that disclosed Catalyst's confidential 

information to West Face, rather than Mr. Moyse.  Catalyst's attempt to raise 

inconsistent allegations and conflicting claims against West Face in this proceeding in 
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respect of the very same transaction that was the subject of the Moyse Litigation is 

manifestly unfair and an abuse of process.  Catalyst's tactical maneuvering and 

repetitive claims give rise to a risk of inconsistent judicial decisions, are inimical to the 

bedrock principle of finality in litigation, and cast the administration of justice into 

disrepute.  Catalyst's Claim against West Face should be dismissed or permanently 

stayed on that basis alone. 

The Parties 

16. West Face is an investment manager based in Toronto that has carried on 

business since 2006.  West Face manages a number of funds and accounts covering a 

broad range of investment strategies. Its investments are in publicly traded as well as 

privately negotiated securities, and include positions in common equities, bonds, 

convertible debentures and distressed debt situations.  

17. West Face's investment strategies are directed by its four Partners: Greg 

Boland, Tom Dea, Peter Fraser and Anthony Griffin.  The four Partners have decades of 

experience in the investment industry. 

18. West Face and its Partners also have long-standing experience and 

expertise in the telecommunications sector, having invested in Canadian and U.S. 

telecom companies prior to the events that are the subject of Catalyst's Claim. 

19. Catalyst is also a Toronto-based investment firm.  Catalyst's stated focus 

is on making investments in distressed and undervalued Canadian entities that it seeks 

to control or influence.  Catalyst is largely dominated and controlled by its founder, 
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Newton Glassman.  The three principals of Catalyst are Mr. Glassman, James Riley and 

Gabriel De Alba. 

Background to WIND Mobile Transaction 

20. WIND was founded in 2008 in anticipation of the federal auction of so-

called "AWS-1" wireless spectrum that year, with the intention of becoming a new 

Canadian wireless carrier to challenge incumbents like Rogers, Telus, and Bell.  

Wireless spectrum is the medium through which wireless companies transmit voice and 

data signals for their customers, and is therefore the foundation of any wireless 

telecommunications company.   

21. WIND was founded as a joint venture between AAL Corp. (now the 

Defendant Globalive Capital Inc., and referred to throughout this Defence as 

"Globalive"), a Canadian private equity firm, and Orascom Telecom Holding S.A.E., a 

large Egyptian multi-national telecommunications company.  Globalive and Orascom 

held their interests in WIND indirectly through Globalive Investment Holdings Corp. 

("GIHC"). 

22. To satisfy Canadian ownership requirements in place at the time, 

Globalive held two-thirds of the voting shares of GIHC.  Orascom held 100% of the non-

voting equity in addition to one-third of the voting equity, giving it two-thirds of the total 

equity in GIHC.  Orascom also funded WIND's initial acquisition of wireless spectrum by 

making substantial shareholder loans.  The CRTC initially blocked WIND's launch on 

the basis that its ownership structure did not satisfy Canadian ownership requirements.  
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WIND was only permitted to commence operations when the Federal Cabinet 

intervened and overruled the CRTC.  

23. In 2011, VimpelCom acquired the majority shareholder of Orascom and, 

indirectly, Orascom's equity and debt interests in WIND. Regulatory approval was not 

required for this transaction because it did not trigger a change of control of WIND.  

Instead, majority voting control of WIND continued to rest with Globalive. 

24. In 2012, regulatory changes modified or eliminated certain restrictions on 

the foreign ownership of smaller telecommunications service providers such as WIND.  

However, other restrictions remained, including restrictions under the Investment 

Canada Act on foreign investments perceived as being injurious to national security.  

The Minister of Industry retained the authority to veto any proposed transfer of WIND's 

wireless spectrum.  Indeed, the spectrum transfer guidelines specifically stated that 

Industry Canada would not approve of transfers that would result in an "undue 

concentration" of spectrum. 

25. Notwithstanding these changes to the regulatory regime, VimpelCom was 

unable to either acquire 100% ownership of WIND or divest its own shares. By 

November 2013, VimpelCom had become increasingly frustrated by the positions taken 

by the Government of Canada. By then, WIND's indebtedness to VimpelCom had 

ballooned to approximately $1.5 billion as a result of ongoing capital investments and 

operating losses of WIND that VimpelCom had funded. 

26. Further complicating VimpelCom's position, approximately $150 million in 

debt owed by WIND to third parties that had supplied it with equipment used to build 
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and operate WIND's wireless network was scheduled to come due on April 30, 2014 

(the "Vendor Debt").  WIND did not have the resources to repay the Vendor Debt, and 

VimpelCom had no interest in investing additional funds to re-pay this Debt on WIND's 

behalf. 

27. West Face, as a Canadian investment firm with a particular interest in the 

telecommunications industry, had been following WIND for years and was therefore 

aware of the regulatory challenges faced first by Orascom and then by VimpelCom.  

West Face was also aware of the impending deadline for the repayment by WIND of the 

Vendor Debt. 

West Face Approached About Investing in WIND 

28. Contrary to the suggestion of Catalyst in paragraph 36 of the Claim, West 

Face's pursuit of an investment in WIND began in the Fall of 2013 when West Face was 

approached by Anthony Lacavera, the principal of Globalive and the CEO of WIND.  

West Face delivered an initial expression of interest to VimpelCom in November 2013.  

Shortly thereafter, in December 2013, West Face entered into a Confidentiality 

Agreement with VimpelCom, and commenced due diligence concerning the business 

and operations of WIND. 

29. By contrast, Catalyst did not commence due diligence on WIND until May 

2014, and had not engaged a financial advisor or conducted serious negotiations with 

VimpelCom before that time. 

30. In the period from April to June 2014, West Face made a series of 

indicative offers to acquire some or all of VimpelCom's interests in WIND.  None of 
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those offers was acceptable to VimpelCom.  As a result of its discussions and 

negotiations with VimpelCom, however, West Face learned the principal terms on which 

VimpelCom was prepared to dispose of its interests in WIND: 

(a) VimpelCom wanted to proceed on the basis of a total enterprise value for 

WIND of approximately $300 million (of which approximately $150 million 

was attributable to the repayment of WIND's Vendor Debt); 

(b) VimpelCom wanted to sell 100% its debt and equity interests in WIND; 

and 

(c) VimpelCom wanted to proceed quickly to complete a straightforward 

transaction with minimal conditions or risks associated with obtaining 

regulatory approval. 

In short, VimpelCom wanted a clean and expeditious exit from its investment in WIND 

with minimal completion risk. 

31. During this period in 2014, West Face also engaged in informal 

discussions with various parties, including Tennenbaum and LG Capital, about the 

possibility of working together to pursue an acquisition of WIND.  However, West Face 

decided not to work with Tennenbaum or LG Capital at that time. 

32. In June and July 2014, West Face engaged in discussions with a 

confidential strategic investor, not a party to this action, about co-operating to pursue a 

potential acquisition of WIND.  Ultimately, this investor declined to proceed.  West Face 

therefore re-engaged in discussions with Tennenbaum and LG Capital in mid-July 2014 
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to determine whether they were interested in participating in an offer to VimpelCom.  All 

three parties (referred to herein as the New Investors) had previously entered into 

Confidentiality Agreements with VimpelCom.  They therefore sought and obtained 

permission from VimpelCom to share with each other information concerning WIND that 

they had learned by conducting due diligence in the period after those Agreements were 

entered into. 

33. Contrary to the allegations of Catalyst in paragraph 45 of the Claim, the 

New Investors were not collaborating then with the Defendants Serruya Private Equity 

Inc. ("Serruya") and Novus Wireless Communications Inc. ("Novus").  Rather, Serruya 

and Novus were brought to the deal by Globalive a month or so later, as described in 

more detail below.  Globalive did not join with West Face to acquire WIND until after 

Catalyst's period of exclusive negotiations with VimpelCom expired on August 18, 2014. 

West Face Did Not Conspire to Induce a Breach of Catalyst's Exclusivity 
Agreement with VimpelCom 

34. On July 23, 2014, Catalyst entered into an exclusivity agreement with 

VimpelCom that prohibited VimpelCom from negotiating with any other party during the 

period of that agreement.  Contrary to the allegations of Catalyst in paragraphs 49 and 

50 of the Claim, West Face did not receive a copy of that agreement from VimpelCom, 

UBS, Globalive, Catalyst or from anyone else, and did not know at the time that Catalyst 

was party to an exclusivity agreement with VimpelCom.  Nor did West Face know the 

terms of any such agreement.  Rather, Catalyst only disclosed to West Face a copy of 

its exclusivity agreement with VimpelCom in March 2016 during the course of the Moyse 

Litigation. 
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35. West Face learned from another potential investor in late July 2014 that 

VimpelCom had entered into exclusivity arrangements with a potential purchaser of 

WIND.  West Face believed, but did not know, that Catalyst was the party in exclusivity 

with VimpelCom.  West Face reached that conclusion based on: (i) Catalyst's publicly-

reported interest in WIND (including public statements made by Mr. Glassman); 

(ii) Catalyst's efforts to raise money in the financial markets; (iii) the fact that by then all 

other credible bidders had either dropped away or were co-operating with West Face; 

and (iv) the fact that Catalyst had disclosed to West Face in the Moyse Litigation that it 

was actively pursuing a distressed investment in the telecommunications industry.   

36. In his Decision in the Moyse Litigation, Justice Newbould held that in the 

context of what was occurring in the marketplace at the time, this disclosure by Catalyst 

to West Face was "a very strong indication to West Face from Catalyst itself through its 

counsel that Catalyst had made a bid for Wind".  In short, Catalyst supplied to West 

Face sufficient information to enable West Face to make an educated guess that 

Catalyst was very likely the party VimpelCom had entered into exclusivity arrangements 

with.  As found by Justice Newbould, "there was sufficient information in the 

marketplace for West Face to put two and two together to believe or presume Catalyst 

was a bidder". 

37. Well before Mr. Moyse commenced his brief period of employment with 

West Face in June 2014, West Face established an ethical wall that had the purpose 

and effect of ensuring that Mr. Moyse had no involvement whatsoever in West Face's 

efforts to acquire WIND.  More generally, however, West Face was well aware of 

Catalyst's litigious reputation, was already embroiled in the Moyse Litigation with 
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Catalyst, and ensured that it did not receive confidential information of Catalyst from any 

source.  West Face expressly denies the allegation of Catalyst in paragraph 75 of the 

Claim that West Face received or misused any confidential information of Catalyst, 

either from Mr. Lacavera or from anyone else. 

38. During the period of Catalyst's exclusivity from July 23 to August 18, 2014, 

neither VimpelCom nor its advisors engaged in negotiations of any kind with West Face.  

Nor did VimpelCom or its advisors provide to West Face information concerning WIND 

or pertaining to offers made or positions taken by Catalyst in its discussions and 

negotiations with VimpelCom.  Contrary to Catalyst's allegations in paragraphs 75 and 

76 of the Claim, neither Mr. Lacavera nor anyone else communicated to West Face 

confidential information concerning the details or status of Catalyst's negotiations with 

VimpelCom.   

39. Contrary to Catalyst's allegations in paragraphs 51 to 57 and 67 and 68 of 

the Claim, at no time did West Face participate in a conspiracy to induce VimpelCom to 

breach its exclusivity agreement with Catalyst.  Indeed, to West Face's knowledge 

VimpelCom did not breach its exclusivity obligations to Catalyst in any way.  VimpelCom 

certainly did not do so in its dealings with West Face.   

40. The only substantive communications that West Face had or participated 

in with VimpelCom during Catalyst's period of exclusivity occurred on August 6 and 7, 

2014.  On August 6, the New Investors sent to VimpelCom an unsolicited, informal offer 

for WIND, followed the next day by a more formal unsolicited proposal.  The New 

Investors' proposal was not based on or the product of confidential information 
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concerning Catalyst's discussions or negotiations with VimpelCom, or concerning 

Catalyst's regulatory strategy.  In fact, neither West Face nor the other New Investors 

had information of that nature.  Instead, their proposal was simple and straightforward, 

and was based on VimpelCom's previously expressed preference for a clean exit from 

its investment in WIND based on a $300 million enterprise value with minimal regulatory 

risk.  Justice Newbould found as a fact that "the proposal was unsolicited and sent to 

VimpelCom without any substantive communciations with VimpelCom since the 

exclusivity period had commenced on July 23, 2014." 

41. The New Investors offered to purchase only VimpelCom's debt and equity 

interests in WIND—not Globalive's majority voting equity position. By leaving majority 

voting control in Globalive's hands and avoiding a change of control of WIND, the offer 

of the New Investors made it unnecessary to obtain regulatory approval for their 

proposed transaction with VimpelCom, and gave VimpelCom the clean, low risk exit it 

was seeking. It would be up to the New Investors to negotiate an agreement with 

Globalive after acquiring VimpelCom's interests. 

42. In the period before its exclusivity obligations to Catalyst expired on 

August 18, 2014, VimpelCom took no steps to negotiate with the New Investors.  It did 

not make a counter-offer or give the New Investors any feedback on their offer 

whatsoever, other than to say that VimpelCom was still in exclusivity and could not 

communicate further with the New Investors unless and until exclusivity expired.   

43. In or around September 2014, Catalyst was aware that the New Investors 

had made an unsolicited offer to VimpelCom, and that the offer was made during 
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Catalyst's period of exclusivity.  It made no complaint to West Face, Tennenbaum or LG 

Capital.  Nor did Catalyst amend its Claim against West Face in the Moyse Litigation to 

include claims or allegations concerning that offer, or pertaining to any alleged breach 

by VimpelCom of its exclusivity obligations to Catalyst.  

44. As stated above, Globalive did not participate in the unsolicited offer of the 

New Investors.  Instead, shortly after the New Investors made their offer to VimpelCom 

on August 7, 2014, Globalive informed the New Investors that it had entered into a 

Support Agreement with VimpelCom.  Globalive had no further discussions or 

negotiations with the New Investors concerning WIND until after VimpelCom's period of 

exclusivity came to an end on August 18, 2014.  Indeed, Justice Newbould found as a 

fact that "neither VimpelCom nor Globalive had any discussion with any of the 

consortium members who had made the proposal before the exclusivity period with 

Catalyst expired on August 18, 2014." 

The Failure of Catalyst's Negotiations With VimpelCom 

45. The facts set out below were not known to West Face at the time of the 

events in question, but rather were learned by West Face during the course of the 

Moyse Litigation.  These facts were explored in considerable detail, in open court, 

during the trial of the Moyse Litigation before Justice Newbould in June 2016. 

46. Catalyst's negotiations with VimpelCom failed in August 2014 not because 

of anything said or done by West Face or the other Defendants, but because Catalyst 

was unwilling to satisfy, or even to negotiate, VimpelCom's request for a break fee 

during negotiations between those parties concerning the finalization of their proposed 
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Share Purchase Agreement.  VimpelCom's request for a break fee stemmed from its 

concerns pertaining to regulatory risks.   

47. There were two regulatory issues associated with a sale of WIND, but only 

one was ever in dispute between Catalyst and VimpelCom. The first, non-controversial 

issue, was that any sale of majority voting control of WIND (i.e., including some or all of 

Globalive's voting equity) required regulatory approval by the Government of Canada.  

This was acknowledged and accepted both by Catalyst and by VimpelCom at all 

material times.  Indeed, the first draft of a Share Purchase Agreement sent by 

VimpelCom to prospective purchasers (including both to Catalyst and to West Face) 

included a closing condition that the transaction receive the necessary regulatory 

approvals. 

48. In addition to regulatory approval, however, Catalyst had been pursuing a 

series of regulatory concessions from the Government of Canada in respect of its 

proposed acquisition of WIND from as early as March 2014, including the Spectrum 

Transfer Concession.  As described above, WIND was subject to a number of 

regulatory restrictions.  One of those restrictions was that the Minister of Industry had to 

approve any transfer of WIND's wireless spectrum licenses.  The Minister of Industry 

and, indeed, the Prime Minister of Canada, had taken the position repeatedly that the 

Government of Canada would not approve any transfer of wireless spectrum from 

WIND to any of Canada's three wireless incumbents, namely Rogers, Telus and Bell.  

The Government's longstanding and publicly stated policy was to encourage the 

development of a fourth national wireless carrier, and allowing WIND to sell or transfer 
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to an incumbent the wireless spectrum it had acquired at deeply discounted prices 

during the AWS-1 Spectrum Auction in 2008 was flatly inconsistent with that policy. 

49. As stated above, Catalyst did not believe that WIND was a viable 

investment without first receiving an irrevocable commitment from the Government of 

Canada granting to Catalyst the unrestricted right to sell or transfer WIND's wireless 

spectrum licenses to an incumbent after five years.  In the absence of such a 

commitment, Catalyst did not believe that WIND could raise sufficient financing to 

enable it to proceed with and complete an important capital investment project involving 

the conversion of WIND's wireless network from antiquated third generation or "3G" 

technology to the latest 4G, Long-Term Evolution ("LTE") standard.  Catalyst believed 

that in the absence of such a conversion, WIND could not compete successfully with 

incumbent carriers and was doomed to fail. 

50. Despite repeated requests by Catalyst during the period from March 

through August 2014, the Government of Canada refused repeatedly to even consider 

granting to Catalyst the regulatory concession it had sought regarding the ability to sell 

or transfer WIND's spectrum licenses to an incumbent.  The Government's refusal was 

conveyed to Catalyst on a number of occasions in unmistakably clear terms, and was 

confirmed to Catalyst by its own legal and government relations advisors. 

51. As described above, in the period prior to August 2014 VimpelCom had 

endured a series of regulatory challenges and was therefore intent on ensuring that no 

unnecessary risks were taken in securing regulatory approval of any transaction it 

might enter into with Catalyst concerning the sale of WIND.  VimpelCom did not want 
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the pursuit by Catalyst of regulatory concessions to jeopardize or delay obtaining 

regulatory approval.  VimpelCom therefore negotiated successfully with Catalyst for the 

inclusion in the draft Share Purchase Agreement between the parties of the Regulatory 

Concession Prohibition that expressly precluded Catalyst, during the period between 

signing the Agreement and completing the proposed sale, from seeking or even 

discussing with the Government of Canada regulatory concessions permitting the sale 

or transfer of WIND's wireless spectrum licenses to an incumbent.  In fact, the draft 

Agreement prohibited Catalyst from even engaging in internal analysis relating to the 

sale of WIND's wireless spectrum licenses to an incumbent during the period between 

signing and closing.  

52. Under the draft Share Purchase Agreement the outside date to complete 

the proposed transaction was November 30, 2014, with an automatic one-month 

extension if the only reason closing had not occurred by then was Catalyst's failure to 

obtain regulatory approval.  The three principals of Catalyst (Messrs. Glassman, Riley 

and De Alba) were complicit in an undisclosed plan to execute the proposed Share 

Purchase Agreement with VimpelCom, and then promptly breach that Agreement by 

doing the very thing Catalyst had agreed it would not do.  During the period between 

signing and closing: (i) Catalyst intended to insist that the Government of Canada grant 

to it the Spectrum Transfer Concession referred to above concerning the sale or 

transfer of WIND's wireless spectrum licenses to an incumbent; (ii) if the Government of 

Canada persisted in its refusal to grant to Catalyst the Spectrum Transfer Concession, 

Catalyst intended to take whatever steps were necessary to ensure that regulatory 

approval was not granted for the proposed transaction; and (iii) Catalyst intended to 
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rely upon the Government's failure or refusal to grant regulatory approval to terminate 

the Share Purchase Agreement with VimpelCom. 

53. Although VimpelCom was unaware of Catalyst's undisclosed plan, it was 

unwilling to execute a Share Purchase Agreement with Catalyst that gave VimpelCom 

little or no downside protection if the regulatory approval process took longer than 

anticipated or was unsuccessful.  As a result, in mid-August 2014 VimpelCom 

requested that Catalyst agree to pay a break fee of $5 to $20 million in the event that 

the parties were unable to close the proposed transaction within two months. 

54. Shortly before VimpelCom made its request for a break fee Mr. Glassman 

had become upset and angry over delays associated with the completion of the 

proposed Share Purchase Agreement between Catalyst and VimpelCom.  He was 

harshly critical not only of VimpelCom, but also of the deal team at Catalyst (led by 

Mr. De Alba) and of Catalyst's external legal and financial advisors.  Mr. Glassman 

chastised them, and in doing so made it abundantly clear that he would not tolerate 

additional delays or demands by VimpelCom.  Immediately thereafter, when VimpelCom 

made its request for a break fee, Catalyst's legal and financial advisors recommended 

that Catalyst reject VimpelCom's request without discussion or negotiation, permit 

Catalyst's period of exclusivity to expire and encourage VimpelCom to explore its 

options.  Catalyst followed this advice, and did exactly that.   

55. The position taken by Catalyst in respect of VimpelCom's request for a 

break fee was unrelated to anything done or said by the Defendants in general, or by 

West Face and the other New Investors in particular. Catalyst's negotiations with 
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VimpelCom failed because it was unwilling to accommodate or even address 

VimpelCom's concerns in a constructive manner, even though it could easily have done 

so.   

Catalyst Exclusivity Expires and the Consortium Reaches Agreement with 
VimpelCom 

56. Once Catalyst's period of exclusivity expired on August 18, 2014, the New 

Investors, Globalive, and two additional investors known to Globalive (Serruya and 

Novus) (together, the "Consortium") attempted to persuade VimpelCom to engage with 

them in negotiations concerning the sale of VimpelCom's interest in WIND.  At the time, 

VimpelCom was considering taking the necessary steps to cause WIND to file for 

protection under the Companies' Creditors Arrangement Act in an effort to recover at 

least a portion of its investment in WIND through the related insolvency process.  

VimpelCom was initially resistant and not interested in entertaining the proposal of the 

Consortium.  VimpelCom did not believe that members of the Consortium were credible 

bidders given their inability to put forward an acceptable proposal concerning the 

acquisition of WIND in the period before VimpelCom entered into exclusivity with 

Catalyst on July 23, 2014. 

57. Ultimately, however, the members of the Consortium succeeded in 

persuading VimpelCom to negotiate with them.  On August 25, 2014, VimpelCom 

granted members of the Consortium exclusive negotiating rights.  Approximately three 

weeks later, on September 16, 2014, the parties signed and closed an agreement by 

which an acquisition vehicle created by the Consortium acquired VimpelCom's interests 

in WIND based on an enterprise value of $300 million.  That transaction did not involve 
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a change of control of WIND, since Globalive continued to be the majority voting 

shareholder, and as a result did not require regulatory approval.  Nor did it require or 

depend on the grant to members of the Consortium of regulatory concessions.  In a 

subsequent transaction that did not involve VimpelCom, members of the Consortium 

agreed to restructure Globalive's ownership position to align their voting interests in 

WIND with their overall equity contributions.  Members of the Consortium obtained 

regulatory approval before implementing that transaction. 

58. During the period from the expiry of Catalyst's period of exclusivity on 

August 18 to the closing of this transaction with VimpelCom on September 16 – 

including during the period starting on August 25 when VimpelCom was engaged in 

exclusive negotiations with the Consortium – Catalyst continued to solicit VimpelCom to 

negotiate for the acquisition of WIND.  Catalyst was well aware of VimpelCom's 

exclusivity arrangements with the Consortium, but proceeded on the basis that those 

arrangements did not bind Catalyst or fetter its ability to pursue a proposed acquisition 

of WIND.  Catalyst was unable or unwilling to present a superior proposal to the one 

made by the Consortium, however, with the result that the Consortium acquired WIND, 

rather than Catalyst. 

Catalyst Has Not Suffered Any Damages 

59. Catalyst has not suffered any damages for which West Face is 

responsible, either in fact or in law. Further, and in any event, the damages claimed by 

Catalyst are excessive and remote, and not recoverable in law. 
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60. Contrary to Catalyst's allegations in paragraph 93 of the Claim, Catalyst 

suffered no detriment from the acquisition of WIND by the Consortium.  For the reasons 

described above, Catalyst would not have acquired WIND even absent the involvement 

of members of the Consortium, including West Face.  Catalyst was (and is) the author 

of its own misfortune, both in its dealings with the Government of Canada and in its 

dealings with VimpelCom.  It made extraordinary and unwarranted demands of the 

Government that the Government refused repeatedly to accede to, and rejected outright 

a straightforward request of VimpelCom that Catalyst could easily have accepted.  

Catalyst made these decisions at the insistence of Mr. Glassman, and has only itself to 

blame for its failure to acquire WIND. 

Abuse of Process 

A. Litigation by Installment 

61. This Claim against West Face amounts to litigation by installment, and is 

therefore an abuse of process.  Catalyst's Claim is also precluded by the doctrine of 

cause of action estoppel.  Catalyst was aware of the events on which it relies in 

asserting this Claim in September 2014, or in the alternative, by March 2015 at the 

latest.  The events giving rise to Catalyst's Claim against West Face in these 

proceedings are largely identical to the events underlying its claims against West Face 

in the Moyse Litigation, and Catalyst made the tactical choice not to pursue all of its 

claims against West Face in the Moyse Litigation concerning its participation in the 

acquisition of WIND.  The circumstances in which Catalyst became aware of the events 

that underlie its Claim are described below. 
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62. Contrary to the allegations of Catalyst in paragraphs 95 to 99 of the Claim, 

Catalyst did not first discover the circumstances by which West Face and other 

investors acquired WIND in January 2016 in connection with proceedings pertaining to 

approval by the Court of the Plan of Arrangement by which the Consortium sold WIND 

to Shaw Communications Inc. 

63. Eighteen months earlier, in June 2014, Catalyst commenced the Moyse 

Litigation in connection with the hiring of Mr. Moyse by West Face.  By September 2014 

at the latest, Catalyst had been informed by VimpelCom's legal counsel, Bennett 

Jones LLP, that the New Investors had made an unsolicited offer to VimpelCom during 

Catalyst's period of exclusivity.  In October 2014, Catalyst amended its pleadings in the 

Moyse Litigation to assert that West Face had acquired its interest in WIND by misusing 

confidential information of Catalyst allegedly provided to it by Mr. Moyse, concerning 

Catalyst's bidding strategy for WIND.  In December 2014, Catalyst further amended its 

pleadings in the Moyse Litigation to seek relief in the form of a constructive trust over 

West Face's interest in WIND and/or an accounting of any profits West Face might 

receive on the sale or disposition of that interest. 

64. On January 13, 2015, Catalyst served a Motion to enjoin West Face from 

participating in the management and/or strategic direction of WIND. In response to that 

Motion, on March 9, 2015, West Face delivered a detailed Affidavit sworn by its partner 

Anthony Griffin that explained West Face's participation in the acquisition of WIND, and 

that Mr. Moyse played no role whatsoever in that acquisition.  Mr. Griffin's Affidavit 

made clear that: 
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(a) The New Investors worked together in July and August 2014 to prepare an 

offer that would be acceptable to VimpelCom; 

(b) Representatives of Globalive, including Mr. Lacavera, had various 

communications with West Face and other New Investors before 

Globalive entered into a Support Agreement with VimpelCom on August 7, 

2014; 

(c) The New Investors made an unsolicited offer to VimpelCom on August 6 

and 7, 2014; and 

(d) After Catalyst's period of exclusivity expired on August 18, 2014, members 

of the Consortium proceeded to negotiate, sign and close an agreement 

with VimpelCom on September 16, 2014. 

65. Contrary to the allegations of Catalyst in paragraph 98 of the Claim, the 

affidavits filed by West Face in connection with the Plan of Arrangement proceedings in 

January 2016 did not reveal any new or material information about the acquisition of 

WIND by the Consortium.  On the contrary, those affidavits simply confirmed facts that 

had previously been described in detail in Mr. Griffin's Affidavit some ten months earlier, 

and had first been disclosed to Catalyst by Bennett Jones in September 2014.  Catalyst 

initially opposed approval by the Court of the proposed Plan of Arrangement insofar as 

implementing the Plan might affect Catalyst's claim in the Moyse Litigation for a 

constructive trust over West Face's interest in WIND. 
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66. The allegations of Catalyst in paragraph 98 of the Claim in this proceeding 

regarding the timing of Catalyst's discovery of the circumstances by which West Face 

and other members of the Consortium acquired WIND are barred by the doctrines of 

issue estoppel, collateral attack and abuse of process.  This issue has already been 

decided against Catalyst by Justice Newbould during the Plan of Arrangement 

proceedings referred to above, Re. Mid-Bowline Group Corp, Court File No. CV-15-

11238-00CL.  In his Reasons for Decision dated January 26, 2016, reported at 2016 

ONSC 669, Justice Newbould held that Catalyst was aware of the facts underlying its 

claim for inducing breach of contract by no later than March 2015: 

[I]t is quite clear that the information regarding the 
unsolicited bid was known by [Catalyst] early in 2015. It was 
contained in Mr. Griffin's affidavit sworn March 7, 2015 in 
response to Catalyst's motion seeking interlocutory relief 
against West Face. 
 
… 

This intended action [for inducing a breach by VimpelCom of 
its exclusivity obligations to Catalyst] has not been started. It 
could have been started in March, 2015 when the facts were 
disclosed and known to Catalyst. To lie in the weeds until 
the hearing of the application and assert such a right to 
stop the plan of arrangement is troubling indeed and not 
acting in good faith. Waiting and seeing how things are 
going in the litigation process before springing a new theory 
at the last moment is not to be encouraged.  Apart from the 
statement of Mr. Riley that the information was first 
learned in the material in this application, which was not 
true, no evidence has been given by Catalyst to explain why 
this new intended claim was not brought sooner. 

67. Justice Newbould ordered an expedited trial of an issue in respect of the 

request for approval of the proposed Plan of Arrangement, and in doing so ordered that 

the hearing concerning approval of the Plan of Arrangement was not to consider any 
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claim by Catalyst for inducing breach of contract.  That order was made for two reasons.  

First, the Plan of Arrangement approval hearing pertained to a pending, uncompleted 

commercial transaction and was scheduled to occur several weeks later, in February 

2016, on an expedited basis.  There was insufficient time to prepare and try the inducing 

breach claim in the Plan of Arrangement proceedings.   

68. Second, Justice Newbould decided that it was unfair for Catalyst, in its 

efforts to derail approval by the Court of the proposed Plan of Arrangement, to lie in the 

weeds and only threaten at the last possible moment a possible inducing breach claim 

that it had been aware of for many months.  There was no reason why Catalyst could 

not have asserted its inducing breach claim in September 2014 when the Consortium 

acquired WIND, or in March 2015 when Catalyst received Mr. Griffin's detailed affidavit 

describing how the Consortium had done so.   

69. Significantly, Justice Newbould's Order in this regard was made in the 

Plan of Arrangement proceedings, rather than in the Moyse Litigation, and did not limit 

in any way the scope or content of claims that Catalyst could or should have asserted in 

the Moyse Litigation. 

70. As it happened, no trial of an issue in relation to the approval by the Court 

of the proposed Plan of Arrangement was ever held.  Instead, issues raised by Catalyst 

surrounding the approval of the Plan of Arrangement were resolved consensually.  The 

proposed Plan of Arrangement was approved by Justice Newbould on February 3, 

2016, and was implemented shortly thereafter. 
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71. In early February 2016 the parties to the Moyse Litigation agreed to a 

schedule of procedural steps leading up to the trial of that Litigation.  The schedule 

provided that as the first step, Catalyst would deliver a Further Amended Statement of 

Claim setting out all of the claims Catalyst proposed to assert at trial.  This occurred 

prior to documentary and oral discoveries in the Moyse Litigation, and gave Catalyst 

ample opportunity to plead any additional claims or allegations it may have had against 

West Face in respect of its participation in the acquisition of WIND, including claims of 

inducing breach.   

72. Catalyst did, in fact, deliver a Further Amended Statement of Claim in the 

Moyse Litigation on February 25, 2016, but made the tactical choice not to assert 

additional claims against West Face at that time.  Instead, Catalyst chose to lie in the 

weeds a second time, until it ultimately commenced its Claim in this proceeding four 

business days before the trial of the Moyse Litigation began in June 2016. 

73. Catalyst's tactic of engaging in litigation by installment against West Face 

is unfair and prejudicial for a host of reasons, including because it permits Catalyst to 

advance mutually inconsistent claims against West Face in respect of the very same 

transaction.  In the Moyse Litigation, Catalyst claimed unsuccessfully that West Face 

acquired WIND because of its misuse of confidential information about Catalyst's 

negotiating strategy that Brandon Moyse had allegedly obtained in his capacity as an 

employee of Catalyst before his departure from Catalyst in May 2014.  In this litigation, 

Catalyst now claims that West Face acquired WIND because of its misuse of 

confidential information about Catalyst's exclusive negotiations with VimpelCom that 

only arose in July and August 2014, well after Mr. Moyse departed from Catalyst.  It is 
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only by engaging in litigation by installment that Catalyst can advance these 

inconsistent claims in such a manner. 

74. In the circumstances, Catalyst's conduct in commencing this Claim is 

seriously prejudicial to West Face and brings the proper administration of justice into 

disrepute.  The Claim is an abuse of process, is also barred by the doctrine of action 

estoppel, and should be dismissed or permanently stayed. 

B. Issue Estoppel and Collateral Attack 

75. As noted above, on August 18, 2016, Justice Newbould released his 

Reasons for Decision in the Moyse Litigation.  In rendering his Decision, Justice 

Newbould had the benefit of: (i) over 30 affidavits from 17 different affiants, including 

affidavits filed by way of evidence in chief; (ii) transcripts of pre-trial cross-examinations 

of many of those affiants; (iii) live examinations-in-chief and cross-examinations at trial 

of 13 lay and expert witnesses; (iv) hundreds of documents introduced as evidence at 

trial; and (v) detailed written and oral closing submissions.  Justice Newbould dismissed 

in their entirety all of Catalyst's claims.  In doing so, he made numerous findings against 

Catalyst that cannot be re-litigated or challenged in this proceeding as a result of the 

doctrines of cause of action estoppel, issue estoppel, collateral attack and abuse of 

process.  Those findings are fatal to Catalyst's latest claims against West Face. 

76. Two of Justice Newbould's findings are of particular significance to the 

claims asserted against West Face in this proceeding.  First, Justice Newbould found 

that the unsolicited offer of the New Investors of August 6 and 7 did not affect 
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VimpelCom's negotiations with Catalyst in the period before Catalyst's period of 

exclusivity expired on August 18, 2014: 

[127]  Catalyst has failed to establish that it suffered any 
detriment by any misuse of Catalyst confidential information.  
There is no evidence that the bid of the consortium of 
August 7, 2014 was even looked at by the board of 
VimpelCom during the period of exclusivity with Catalyst, or 
that it played any part in the position taken by VimpelCom 
with Catalyst that it wanted a break fee from Catalyst.  It was 
that position taken by VimpelCom that caused Catalyst to 
terminate discussions with VimpelCom. 

[128] On August 11, 2014 the Chairman of the Board of 
VimpelCom advised Mr. De Alba that the Board was 
concerned about the Government's behaviour and wanted 
protection in case the Government did not approve the 
transaction. The Chairman advised Catalyst that VimpelCom 
insisted on a new term that provided for a $5-20 million 
break fee if regulatory approval was not granted within 60 
days.  Mr. Glassman was furious and told his people on 
August 11, 2014 as well as Mr. Levin who was advising 
Catalyst that VimpelCom had to announce the deal publicly 
that day or else there would be no deal.  He stated "I am fed 
up.  I do not want to hear a single more excuse from them".  
On August 14, 2014 Mr. Glassman told his people that the 
deal was technically dead or in deep trouble.  The next day 
Mr. Levin [of Faskens, Catalyst's legal advisors] advised that 
VimpelCom was "out to lunch and I think we should tell 
them".  Mr. Babcock of Morgan Stanley, Catalyst's financial 
advisor, advised Catalyst to tell VimpelCom that "and then 
down communication.  This needs to go past the exclusivity 
time and [VimpelCom] needs to see his alternatives and their 
terms." 

[129] Catalyst then told VimpelCom that the request for a 
break fee was unacceptable and it shut down 
communications and let the period of exclusivity expire.  It 
was after that that VimpelCom and the consortium, including 
West Face, concluded a deal.  Mr. Glassman acknowledged 
in his evidence that the reason the deal between Catalyst 
and VimpelCom fell through was because of the break fee 
that VimpelCom requested that Catalyst would not agree to. 
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77. Second, Justice Newbould held that Catalyst had failed to establish that it 

suffered any damages arising from conduct engaged in by West Face because Catalyst 

would not have completed its proposed acquisition of WIND even if it had completed 

and executed a Share Purchase Agreement with VimpelCom: 

[130] For the same reason, Catalyst has not established that 
it suffered any damages.  Catalyst has not established that 
but for the misuse by West Face of the confidential Catalyst 
information that it says West Face was given by Mr. Moyse it 
would have acquired WIND from VimpelCom. It was 
Catalyst's refusal to agree to a break fee requested by 
VimpelCom that caused Catalyst to end negotiations with 
VimpelCom. 

[131] There is another reason why Catalyst has not 
established any damages from misuse of confidential 
Catalyst information.  It is clear that VimpelCom would not 
agree to any deal that carried any risk of the Government not 
approving the deal.  Mr. Glassman's evidence throughout 
was that Catalyst would not agree to a deal without 
Government concessions permitting the sale of spectrum to 
an incumbent in five years.  Mr. Riley in his affidavit of 
February 18, 2015 stated that during the exclusivity period, 
the only point over which VimpelCom and Catalyst could not 
agree was regulatory approval risk.  Catalyst wanted to 
ensure that its purchase was conditional on receiving 
regulatory concessions from Industry Canada, but 
VimpelCom would not agree to the conditions Catalyst 
sought.  Given that evidence, and VimpelCom's refusal to 
agree to a deal that contained any such condition, there was 
no chance that Catalyst could have successfully concluded a 
deal with VimpelCom. 

78. These findings were based on Justice Newbould's assessment of the 

credibility of the witnesses that testified at trial in the Moyse Litigation, and cannot be 

challenged collaterally or re-litigated.  They are fatal to Catalyst's claims against West 

Face in this proceeding.  Because West Face's conduct had no effect on VimpelCom's 

491



- 32 - 

  

negotiations with Catalyst, and Catalyst would never have acquired WIND in any event, 

Catalyst cannot have suffered compensable loss or harm because of conduct of West 

Face complained of in this proceeding.  Nor could West Face have induced a breach of 

VimpelCom's exclusivity obligations to Catalyst.  For these reasons as well, Catalyst's 

Claim must be dismissed or permanently stayed against West Face. 

Relief Requested 

79. West Face requests that this action be dismissed or permanently stayed 

against it, with costs payable to West Face on a full or substantial indemnity basis. 
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Kent E. Thomson (LSUC# 24264J) 
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A pedestrian walks in front of a Wind Mobile SA store in Toronto. 

Emily Jackson 

August 19, 2016 
4:08 PM EDT 

Filed under 
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TORONTO - Private equity firm Catalyst Capital Group 

Inc. will appeal an Ontario court ruling that tossed out its 

claim for a chunk of Wind Mobile, continuing its 

extensive legal battle for a share of the wireless startup 

now owned by Shaw Communications Inc. 

The Ontario Superior Court of Justice dismissed in its 

entirety Catalyst's lawsuit that alleged rival Bay Street 

firm West Face Capital Inc. used confidential 

information from a former Catalyst employee to buy a 

stake in Wind Mobile, a deal both firms were chasing in 

2014. 

West Face and a consortium of buyers ultimately bought 

Wind from Amsterdam-based telecom Vimpelcom that 

fall, less than a month after Catalyst's exclusive 

negotiations failed. Catalyst argued West Face couldn't 

have landed the deal without confidential information 

from analyst Brandon Moyse, who was working on 

Catalyst's telecom file before he quit in May 2014 and 

joined West Face in June. It asked the court to order 

West Face to hold its ownership of Wind in a trust for 

Catalyst. 

SEE ALSO 

drop 

Canada facing a talent crunch when it 
comes to cybersecurity experts - and 
things look likely to get worse 

The labour squeeze leaves 
companies at risk of serious 
cyberattacks that can go so far 
as to put them out of business 
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Wind Mobile ownership under threat as Bay Street hiring tiff 
spirals into legal brawl 

Catalyst Capital sues former Wind Mobile owners for $750M 
over alleged conspiracy, breach of contract 

But Justice Frank Newbould ruled this week that Moyse 

did not provide any information to West Face that 

enabled it to offer a better deal than Catalyst. 

The judge believed Moyse's assertion that he never 

discussed Wind with his new employer, which assigned 

him to other files before he was placed on leave after 

three and a half weeks in light of Catalyst's non-compete 

clause. 

Moyse did email West Face confidential memos 

unrelated to Wind during the hiring process, but the 

judge ruled it was an error and did not indicate he 

revealed details about Wind. The junior analyst also 

wiped his BlackBerry before returning it to Catalyst and 

deleted his browser history before turning his computer 

over to lawyers, but the judge said his intent was simply 

to get rid of personal information. 

The judge went on to chastise Catalyst owner Newton 

Glassman, stating he had "considerable difficulty" 

accepting his evidence as reliable. 

"He was aggressive, argumentative, refused to make 

concessions that should have been made and 

contradicted his own statements made 

contemporaneously in emails," Newbould wrote. 

On the other hand, he praised the West Face witnesses 

as "straightforward" and "impressive." He stated they 

"did not engage in overstatement." 

After Catalyst filed its initial lawsuit against West Face, 

Shaw bought Wind Mobile for $1.6 billion in late 2015. In 

June 2016, Catalyst sued West Face and the consortium 

of buyers including Globalive for $750 million, the 

amount it estimates it would have made if it had owned 

Wind at the time of the sale. 
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Catalyst will continue to pursue the second la1NSuit as it 

appeals this decision, a spokeseerson said Friday. 
I J $~ --

Additional evidence has come out since the Moyse 

litigation that supports the new case that alleges 

conspiracy and breach of contract, the spokesperson 

said. 

"We are deeply disappointed by the decision and the 

severe indications of possible bias displayed by Judge 

Newbold. We believe that he did not give fair 

consideration to all of the evidence presented, ignored 

contradictory statements made by the defendants that 

are part of the court record and delivered a judgement 

containing clear misstatements of fact," Catalyst said in 

a written statement. 

"Among other things, we are particularly concerned that 

the decision selectively ignores or discounts key 

testimony as it relates to the critical issue of possible 

destruction of evidence." 

West Face is "grateful for the vindication" the judge 

provided, according to a ne\NS release that highlighted 

the judge's conclusions about the witnesses. 

"The reasons for the complete dismissal of the case 

make clear that the la1NSuit launched by Catalyst was 

without merit. We are confident that Catalyst's other 

la1NSuits against West Face and various other parties 

face similar obstacles," CEO Greg Boland said in a 

statement. 
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From: Dan Gagnier  
Sent: Friday, August 19, 2016 1:15 PM 
To: Jackson, Emily (National Post) <ejackson@postmedia.com> 
Subject: Re: Ontario court judgment against Catalyst 

Spokesperson for Catalyst Capital said: 

"We are deeply disappointed by the decision and the severe indications of possible bias displayed by Judge 
Newbold. We believe that he did not give fair consideration to all of the evidence presented, ignored 
contradictory statements made by the defendants that are part of the Court record and delivered a judgement 
containing clear misstatements of fact. Among other things, we are particularly concerned that the 
decision selectively ignores or discounts key testimony as it relates to the critical issue of possible destruction of 
evidence. We are considering all options regarding an appeal." 

"Regardless of this questionable decision, after the Moyse litigation commenced, additional evidence came out 
that is supportive of our case against Globalive, West Face, VimpelCom and the other parties." 

From: Jackson, Emily (National Post) <ejackson@postmedia.com> 
Sent: Friday, August 19, 2016 9:43 AM 
To: Dan Gagnier 
Subject: Ontario court judgment against Catalyst

Hi Dan,  

Hope you’re summer is going well. I’m working on a story today about the Ontario judge ruling against 
Catalyst in the initial lawsuit against its former employee Moyse. I’m wondering – what sort of implications 
does this have for the more recent lawsuit claiming $750 million? Will Catalyst move forward with that 
lawsuit?  

Please let me know. Much appreciated.  

Emily  

Emily Jackson  
Financial Post | Telecom Reporter 
Office | 416.383.2420 
Cell | 416.402.6765 
ejackson@postmedia.com
@theemilyjackson 
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From: Dan Gagnier <dg@gagnierfc.com> 
Date: Monday, June 13, 2016 at 10:47 AM 
To: User Template <ejackson@postmedia.com> 
Subject: Re: thanks for the chat.  

Hi Emily - haven't heard anything yet, but will be checking in with them today and will let you know. 

Best, 

Dan 

From: Jackson, Emily (National Post) <ejackson@postmedia.com> 
Sent: Monday, June 13, 2016 10:46 AM 
To: Dan Gagnier 
Subject: Re: thanks for the chat. 

Hi Dan,  
Wondering if there are any updates on this… Please let me know.  
Thanks,  
Emily  

Emily Jackson  
Financial Post | Telecom Reporter 
Office | 416.383.2420 
Cell | 416.402.6765 
ejackson@postmedia.com
@theemilyjackson 

From: Dan Gagnier <dg@gagnierfc.com> 
Date: Wednesday, June 1, 2016 at 3:40 PM 
To: User Template <ejackson@postmedia.com> 
Subject: Re: thanks for the chat.  

Thanks Emily.  All the best, 

Dan 
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From: Jackson, Emily (National Post) <ejackson@postmedia.com> 
Sent: Wednesday, June 1, 2016 3:28 PM 
To: Dan Gagnier 
Subject: thanks for the chat. 

Speak to you next week.  

Emily Jackson  
Financial Post | Telecom Reporter 
Office | 416.383.2420 
Cell | 416.402.6765 
ejackson@postmedia.com
@theemilyjackson 
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REASONS FOR JUDGMENT 

Nature of action 

The Catalyst Capital Group Inc. ("Catalyst") brings this action against West Face Capital 

Inc. ("West Face") for an alleged misuse of confidential Catalyst information regarding WIND 

Mobile Inc. ("WIND") that Catalyst claims was obtained by West Face from the defendant 

Brandon Moyse who had previously worked for Catalyst before joining West Face. Catalyst 

claims that West Face used that confidential Catalyst information to successfully acquire an 

interest in WIND. 

[2] Both Catalyst and West Face are Toronto-based investment management firms and have 

been competitors on potential deals. They were competitors in the chase for WIND. 

[3] West Face was part of a consortium that acquired WIND. Before it did so, Catalyst was a 

bidder for WIND and had an exclusive right for a period of time to negotiate a purchase. When 

Catalyst failed to conclude a purchase of WIND, West Face and its consortium partners acquired 

an indirect interest in WIND on September 16, 2014 based on an enterprise value of WIND of 

$300 million. 

[4] Mr. Moyse was an analyst at Catalyst for a little under two years. He left Catalyst in May 

2014 and worked at West Face for three and a half weeks from June 23 to July 16, 2014. It is 

alleged that at some time between March 14, 2014 when Mr. Moyse first spoke to West Face and 

July 16, 2014 when he stopped working at West Face he gave West Face confidential 

information regarding Catalyst's strategy to acquire WIND that was used by West Face to 

structure its bid for WIND. 

[5] The consortium in which West Face was a member later sold West Face to Shaw 

Communications for approximately $1.6 billion. Catalyst claims an accounting of the profits 

made by West Face 

[6] Catalyst also claims against Mr. Moyse for an alleged spoliation of documents and claims 

against West Face for that spoliation on a theory of vicarious liability. 
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[71 Catalyst acknowledges that it has no direct evidence that Mr. Moyse provided 

confidential information to West Face regarding WIND. It says that an inference should be 

drawn from all of the evidence that Mr. Moyse did so. It is therefore necessary to deal with the 

evidence in some detail.' 

[8] For the reasons that follow, the action is dismissed in its entirety. 

Assessment of the evidence 

[9] In making credibility and reliability assessments, I find helpful the statement of 

O'Halloran J.A. in R. v. Pressley (1948), 94 CCC 29 (B.C.C.A.) at p. 34: 

The Judge is not given a divine insight into the hearts and minds of 
the witnesses appearing before him. Justice does not descend 
automatically upon the best actor in the witness-box. The most 
satisfactory judicial test of truth lies in its harmony or lack of 
harmony with the preponderance of probabilities disclosed by the 
facts and circumstances in the conditions of the particular case. 

[10] In this case, the evidence in chief for all witnesses was given by way of affidavits, and all 

witnesses were cross-examined at the trial. There is great benefit in proceeding this way. What it 

can lead to in some cases however, as to some extent in this case, is the repetition of evidence by 

more than one witness. This occurred, for example, in Messrs. Glassman and De Alba of 

Catalyst both stating in their affidavits that Mr. Moyse "led the preparation" of a PowerPoint 

presentation that Catalyst used in making a presentation to Industry Canada in Ottawa. This 

evidence was given to support the assertion of the deep knowledge that Mr. Moyse possessed of 

the strategic position being taken by Catalyst with the Government and thus with the negotiating 

strategy that Catalyst was taking with VimpelCom Ltd. regarding the acquisition of WIND. As I 

will discuss, this evidence was an overstatement of what occurred. 

[11] Dealing first with the evidence of the witnesses for the plaintiff, I must say that I had 

considerable difficulty accepting as reliable much of the evidence of Mr. Newton Glassman. He 

was aggressive, argumentative, refused to make concessions that should have been made and 

contradicted his own statements made contemporaneously in emails. I viewed him more as a 

salesman than an objective witness. I will deal with only a few examples: 

' Unless stated otherwise, statements of fact in these reasons are findings of fact. 
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(a) It was put to Mr. Glassman on cross-examination that Catalyst's request 

to sell a fourth wireless carrier without restrictions after five years was crucial. 

His response was "I don't know what you mean by crucial. Very, very important." 

Yet his affidavit sworn shortly before the trial on May 27, 2016 said precisely 

what had been put to him: "Catalyst's request to sell the fourth wireless carrier 

without restriction after five years was crucial...". When this was pointed out to 

him, he stated "Crucial in the context of, yes, in my use of the word crucial, yes. 

As I said, I don't know what you mean by crucial." 

(b) The presentation made to the Government of Canada on March 27, 2014 by Mr. 

Glassman stated that Catalyst was in advanced discussions with VimpelCom to 

gain control of WIND. Mr. Glassman refused to agree that this statement was 

misleading, when it surely was. Catalyst had by then had no access to the WIND 

data room, had not yet retained its financial advisor Morgan Stanley, had not yet 

retained a technical expert and had not exchanged any draft agreement with 

VimpelCom. Mr. Glassman would go no further than to say that you can have 

advanced discussions on an informal basis. 

(c) A central point Mr. Glassman asserted in his evidence was that he had picked up 

from his discussions with Government officials that the Government would 

eventually grant the concessions wanted by Catalyst to the regulatory 

environment that would permit spectrum to be sold by new entrants such as 

WIND to one of the three incumbents Bell, Rogers or Telus. His position is that 

this belief would be of importance to a competing bidder and that it was told to 

West Face by Mr. Moyse. Mr. Glassman referred to the Govermnents "unofficial 

position" and "softening body language". 

(d) Yet from the start Government officials had made clear that no such concessions 

would be given. Mr. Glassman's own email of May 7, 2014 stated that he had 

been told by Catalyst's public relations consultant Mr. Bruce Drysdale, who had 

extensive experience in working with the Government, that the Government 

would not give in writing the right to sell spectrum in five years and that this took 

his preferred option to set up a fourth retail carrier in Canada off the table. 
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Catalyst's lawyers Faskens advised Catalyst on July 25, 2014 that the current 

Government had made it clear that any proposed transfer of commercial mobile 

spectrum to an incumbent would be subject to very close scrutiny and, in the 

current climate, most unlikely to succeed. Mr. Glassman's response was that he 

had more experience in this than the writer did, which was clearly not the case. 

On July 25, 2014 Mr. Drysdale said that Industry Canada reached out to him and 

said that seeking concessions was a dead end. Mr. Glassman's response was that 

he had more experience in this than Mr. Drysdale did, which was clearly not the 

case, and he went so far as to say that no one in Canada had the experience except 

him. On August 3, 2014 Mr. Drysdale told Mr. Glassman that Industry Canada, 

the PCO/PMO and Prime Minister Harper were entrenched on this. Mr. 

Glassman's response was that the email confirmed to him that the Government 

was trying desperately to set the table for future discussion about regulatory 

concessions. When pressed further on the email, Mr. Glassman said "with the 

greatest of respect, there is a big difference between people's words and people's 

actions. We were depending on people's actions. And that is a very telling 

development." There was no evidence of any Government action that could lead 

one to expect the Government would relent and grant concessions. Nor is there a 

single contemporaneous document evidencing Mr. Glassman's view of a 

softening of the Government's position or that eventually the Government would 

grant concessions. 

[12] Mr. Gabriel De Alba also overstated matters and refused to concede points that he should 

have. He also engaged in argument rather than answering questions. I have already referred to 

his statement that Mr. Moyse led the preparation of the PowerPoint presentation to the 

Government. His evidence was given, like Mr. Glassman's, to attempt to show how important 

Mr. Moyse was to the Catalyst WIND team and to show a deep understanding held by Mr. 

Moyse of the Catalyst WIND position. An example was a pro forma of a combined WIND and 

Mobilicity done by Mr. Moyse under Mr. Michaud's supervision. It was a simple exercise based 

on public information or information already known to Catalyst and required no knowledge of 

Catalyst's WIND strategy. Mr. De Alba refused to acknowledge this and referred to things that 

could be implied from the fact of doing the work. He blew up by far what Mr. Moyse had done. 

In response to the fact that Mr. Glassman did not ask Mr. Moyse for a copy of the second 
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presentation to be made to the Government, but rather asked other Catalyst persons and advisors 

involved, Mr. De Alba suggested it was because Mr. Glassman might not want to have 

overwhelmed Mr. Moyse with more pressure, which he said was the way Mr. Glassman treated 

analysts. This made no sense as Mr. Glassman made clear in his evidence that he put pressure on 

everyone, including his partners, to achieve his ends. 

[13] Mr. Riley's evidence was given in a straightforward manner. It is clear, however, that 

prior affidavits of his were mistaken and speculative in some measure. 

[14] I viewed the West Face witnesses as being straightforward. They were impressive and did 

not engage in overstatement. They were not any more argumentative than most intelligent 

witnesses although Mr. Griffin had a tendency from time to time to stray from the question. On 

all crucial points they were not shaken. I viewed the evidence of Mr. Leitner of Tennenbaum and 

Mr. Burt of 64NM Holdings in the same light. They are independent of West Face. The fact that 

their evidence was consistent with the evidence of the West Face witnesses supported the 

reliability of the West Face witnesses. A major argument of Catalyst was that a number of entails 

amongst West Face personnel and Messrs. Leitner and Burt referred to Catalyst as the bidder 

with VimpelCom for WIND, an indication that they had been told that Catalyst was the bidder, 

and that an email referred to their bid to VimpelCom being superior to any other offer, an 

indication that they had been told of the terms of the Catalyst offer to VimpelCom. That was a 

serious allegation. In the end I accepted their evidence that they thought for various reasons that 

the other bidder was Catalyst without knowing it and that they had not been told of the Catalyst 

bid terms. Of course, even if they had been told of these things, it does not mean that they were 

told that by Mr. Moyse, which is the central claim in this action. 

[15] Criticism is made by Catalyst of the truthfulness of the evidence of Mr. Moyse. He 

admittedly wiped his BlackBerry before giving it back to Catalyst. He deleted during the hiring 

process with West Face an email sent to West Face that included confidential Catalyst 

information not involving WIND. He wiped his internet browsing history from his personal 

computer before turning it over to his counsel to permit an image to be taken of his hard drive to 

look for any communications by him of confidential Catalyst information to West Face. He 

acknowledged at trial his error in doing these things, but it raised a question of why he had done 

those things and whether his explanations were to cover up improper activity in providing 
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confidential Catalyst information regarding WIND to West Face. I have therefore given a critical 

eye to all of Mr. Moyse's evidence. On the crucial point of the case I have accepted his evidence 

that lie did not communicate anything about Catalyst's dealings regarding WIND to West Face. 

[16] Mr. Moyse made some errors in his initial affidavit sworn in July 2014 in response to the 

Catalyst motion for an injunction. Catalyst contends that the affidavit was purposely drawn to 

mislead the Court and is an indication that Mr. Moyse is a witness who should not be believed. I 

have given consideration to the Catalyst arguments but have concluded that Mr. Moyse did not 

intend to mislead the Court. 

Brief history of WIND 

[17] WIND is a Canadian wireless telecommunications provider that was originally formed in 

2008 pursuant to a joint venture between two parties: (1) AAL Corp. (now Globalive), which 

was the holding company of Anthony Lacavera; and (2) Orascom Telecom Holding S.A.E., a 

large Egyptian multi-national telecommunications company. AAL and Orascom held their 

interests in WIND indirectly through a corporation called Globalive Investment Holdings Corp. 

("GIHC"). 

[18] Due to regulatory restrictions on foreign ownership of Canadian telecommunications 

operators that existed at the time, AAL held a majority (66.68%) of the voting interests in GIHC 

(compared to 32.02% for Orascom), even though Orascom held a majority (65.08%) of the total 

equity interests (as compared to 34.25% for AAL). In 2008, WIND paid $442 million for the 

rights to use a portion of wireless spectrum for a wireless telecommunications service in an 

auction held by Industry Canada. The spectrum WIND acquired licenses to use at that time was 

known as AWS-1 (AWS stands for "advanced wireless services"). 

[19] WIND's AWS-1 wireless spectrum was acquired in a "set aside" auction from which 

incumbent wireless carriers were excluded, and was subject to a restriction on transfer to 

incumbents for at least five years. In addition to this restriction, WIND's AWS-1 spectrum was 

at all times subject to numerous restrictions on transfer: (i) the Minister of Industry's unilateral 

discretion whether to permit transfer pursuant to the terms of license; (ii) Competition Act 

approval; (iii) Investment Canada Act approval; and (iv) CRTC approval. 
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[20] The CRTC initially blocked WIND's launch on the basis that Orascom's involvement 

breached Canadian ownership requirements, and it took Federal Cabinet intervention to overrule 

the CRTC in this regard. In December 2009, WIND commenced operations, providing mobile 

data and voice services in the Greater Toronto and Hamilton Area in Ontario, and in Calgary, 

Alberta. WIND later expanded into Ottawa and parts of southern Ontario, as well as Edmonton, 

Alberta, and Vancouver, Abbotsford, and Whistler, British Columbia. 

[21] In 2011, VimpelCom Ltd. acquired the majority shareholder of Orascom, giving 

VimpelCom a controlling interest in Orascom and, indirectly, Orascom's investment in WIND. 

VimpelCom is a publicly-traded international telecommunications and technology business with 

more than 200 million customers. While it has been formally headquartered in the Netherlands 

since 2010, its principal shareholder is controlled by Russian interests. 

[22] Notwithstanding 2012 legislative amendments that loosened certain restrictions on 

foreign control of smaller telecommunications service providers like WIND, foreign ownership 

of the wireless industry in Canada remained heavily regulated. In 2012 VimpelCom and 

Globalive signed an agreement under which VimpelCom would acquire all of Globalive's 

interest in WIND. However, VimpelCom was unable to obtain regulatory approval 

notwithstanding the looser regulatory restrictions. This became known in the press. 

[23] VimpelCom became frustrated by the regulatory hurdles it faced in Canada, and this 

frustratio❑ drove its decision to divest its ownership of WIND. 

[24] In early 2013, following VimpelCom's inability to obtain regulatory approval to buy out 

Globalive, VimpelCom engaged UBS Securities to assist VimpelCom in its efforts to find a 

purchaser for its debt and equity interests in WIND, or for WIND in its entirety. Various parties 

expressed an interest in doing so. 

[25] Both Catalyst and West Face had a longstanding interest in the Canadian 

telecommunications industry. As early as 2009, Globalive separately approached Catalyst and 

West Face about the possibility of being a source of Canadian capital for WIND, and discussed 

WIND's capital structure and Globalive's role in it. Both Catalyst and West Face were therefore 

at all relevant times familiar with WIND's ownership structure. 
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[26] Verizon was a bidder but chose in late 2013 not to pursue it. At this point, VimpelCom 

had grown increasingly frustrated with its inability to either acquire voting control of WIND or 

to conclude a transaction to allow it to exit the investment. In addition to its voting and non-

voting shares, VimpelCom held (both directly and through Orascom) over $1.5 billion in debt 

owed by WIND, which WIND had no way of re-paying. WIND was also subject to 

approximately $150 million in third party vendor debt that was coming due on April 30, 2014. 

WIND's tenuous financial position at the time created a real risk that its creditors would call its 

debt, put WIND into insolvency, and allow its creditors to recover the proceeds from the sale of 

WIND's assets. 

[27] It became known in the marketplace that VimpelCom was willing to sell its interest in 

WIND based on an enterprise value of approximately $300 million, of which $150 million would 

satisfy the vendor finance debt and the remainder would go to VimpelCom and Globalive. 

[28] On November 4, 2013, Mr. Lacavera, the Chairman and CEO of WIND called West Face 

and advised them that VimpelCom was interested in selling its debt and equity interest in WIND 

and in arranging for the repayment of WIND's third party debt. West Face delivered an 

expression of interest to VimpelCom and AAL on November 8. Shortly after, on December 7, 

West Face entered into a confidentiality agreement with VimpelCom and Orascom and thus 

gained access to the WIND data room. 

[29] Catalyst began negotiating a potential investment in WIND with VimpelCom and UBS in 

late 2013. On January 2, 2014, Catalyst sent a letter of intent to VimpelCom that set out 

proposed terms of a WIND transaction. On March 22, 2014, Catalyst executed a confidentiality 

agreement with VimpelCom and Orascom. 

[30] Both West Face and Catalyst had negotiations with VimpelCom and its advisor UBS 

through the first half of 2014. On July 23, 2014 VimpelCom granted Catalyst an exclusive 

negotiating period to conclude a binding agreement for the acquisition of WIND. This period of 

exclusivity was extended several times to August 18, 2014 when VimpelCom refused to extend 

it further after Catalyst would not agree to a break fee of $5 to $20 million if regulatory approval 

was not granted within 60 days. 
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[31] On August 7, 2014 Tennenbaum on behalf of itself and West Face and 64NM Holdings 

(the vehicle set up by LG Capital LLC for the WIND acquisition) sent a proposal to VimpelCom 

for the acquisition of VimpelCom's interest in WIND. On August 25, 2014, West Face's counsel 

delivered to VimpelCom's counsel an executed conditional financing commitment letter on 

behalf of a consortium of investors, including West Face, Tennenbaum Capital Partners LLC, 

64NM Holdings LP, Globalive and two other investors. Ultimately a definitive purchase 

agreement was signed for the acquisition of VimpelCom's interest in WIND and the transaction 

closed on September 16, 2014. 

Brandon Moyse's role at Catalyst 

[32] Mr. Moyse is currently 28 years old, and at the time of the events giving rise to this 

action, he was 26 years old. He lives in Toronto with his fiancée. He earned his Bachelor of Arts 

degree in Mathematics from the University of Pennsylvania. 

[33] Prior to working for Catalyst, Mr. Moyse was employed at Credit Suisse in New York 

and RBC Capital Markets in Toronto as a junior banker on their respective debt capital markets 

desks. 

[34] Mr. Moyse commenced work as an analyst at Catalyst on November 1, 2012. He resigned 

on May 24, 2014, and pursuant to the terms of his employment agreement, his employment 

ended on June 22, 2014. 

[35] Analysts are the lowest level of investment professionals at Catalyst. The investment 

professionals employed at Catalyst, and the hierarchy amongst them during the relevant period, 

was as follows: (i) partners: Mr. Glassman, Mr. De Alba, and Mr. Riley; (ii) vice-president: Zach 

Michaud; (iii) associate: Andrew Yeh, through early March 2014; and (iv) analysts: Mr. Moyse 

and Lorne Creighton. 

[36] As an analyst, Mr. Moyse performed financial and qualitative research both on Catalyst's 

potential investment opportunities, and on portfolio companies already owned by Catalyst. 

During his last six months at Catalyst, Mr. Moyse spent the majority of his time working on two 

Catalyst portfolio companies. His responsibilities on these portfolio companies required him to 
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spend a significant amount of time outside the office, and he spent approximately half his time 

travelling throughout the United States. 

[37] There is a difference in the evidence given on behalf of Catalyst and given by Mr. Moyse 

as to the importance of the role of a young analyst such as Mr. Moyse at Catalyst. It may not be 

of crucial importance, as what Mr. Moyse did that is relied on by Catalyst is fairly clear. He 

worked on a PowerPoint presentation made by Catalyst to the federal Government that is heavily 

relied on by Catalyst. However, for reasons that will be explained, I much prefer the evidence of 

Mr. Moyse that his role was of far less importance or central to Catalyst's dealings regarding the 

potential WIND transaction than as articulated by Mr. Glassman and Mr. De Alba, two of the 

three original partners of Catalyst along with Jim Riley who later became a partner when he 

joined Catalyst. 

[38] Mr. De Alba's evidence was that Catalyst uses a very flat, entrepreneurial staffing model 

and that investments are reviewed by a "deal team", which typically consists of a partner, a vice-

president and an analyst. His evidence was that analysts at Catalyst participate in every part of a 

deal and are intimately aware of Catalyst's strategies and negotiations. Mr. Glassman went so far 

as to say that no deal would be approved by him without the entire deal team agreeing with it. I 

take that with a large grain of salt. Mr. Glassman and Mr. De Alba were the founders of Catalyst 

with a great deal of experience in the investment world and in the telecommunications industry. 

It makes little sense that they would not agree to a deal if a junior analyst such as Mr. Moyse did 

not agree. The evidence of Mr. Riley, who later joined Catalyst as a partner in 2011, is more 

telling and accords with common sense. His evidence was that a decision on an investment 

would be made by the three partners of Catalyst but that the ultimate says would be by Mr. 

Glassman, the chief investment officer of Catalyst. Mr. Glassman described Mr. Moyse as the 

most junior member of the team and I do not accept his assertion that he would have effectively 

ceded control of an investment decision to a junior person such as Mr. Moyse. 

[39] In the case of the WIND project, it would not have been necessary for Mr. Moyse to be 

intimately involved in all of the strategic decisions and I do not think he was. Although Mr. 

Glassman testified that Mr. Moyse would have been involved in all discussions regarding 

strategy, and asserted that Mr. Moyse had the most knowledge of the WIND file, he admitted on 
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cross-examination that Mr. De Alba, the chief negotiator on the WIND initiative, had more 

knowledge than Mr. Moyse on the WIND file. That is hardly surprising. 

[40] In late February or early March 2014, Mr. Moyse was assigned to Catalyst's "core" 

telecommunications deal team, as a result of the departure of an associate named Mr. Yeh from 

Catalyst. Before that, he knew that Catalyst had an investment in Mobilicity and was interested 

in building a fourth wireless carrier in Canada, potentially involving WIND and that Catalyst 

planned to bid for wireless spectrum in a forthcoming Canadian spectrum auction (which it later 

decided not to do) 

[41] On March 7 and 8, 2014, after he was assigned to the core telecommunications team, Mr. 

Moyse prepared a pro forma statement that showed a combined WIND and Mobilicity entity. 

This was done under Mr. Michaud's supervision. Mr. Moyse collected data which was either 

publicly available or known to Catalyst, and then performed basic arithmetic to yield the final 

product. Mr. Michaud identified the specific data inputs he wanted to assess for the combined 

entity (i.e. network value, spectrum value, subscribers). No knowledge of Catalyst's plans or 

strategy was required for Mr. Moyse to complete this assignment. Mr. De Alba has blown out of 

all proportion what this assignment involved. 

[42] Mr. Moyse's next contribution to Catalyst's telecommunications file while on the team 

occurred on March 26, 2014 in the afternoon and late into the night, when Catalyst prepared a 

PowerPoint slide deck for a presentation to be made to Industry Canada the following day. The 

PowerPoint was intended to be a framework for discussion with Government personnel. The 

PowerPoint outlined the existing regulatory environment and a number of options available to 

the Government, and the concessions that Catalyst believed would be required. Generally, the 

presentation set out three strategic options for the creation of a fourth national wireless carrier, 

being Option 1: a carrier focused on the retail market; Option 2: a carrier focused on the 

wholesale market; and Option 3: a litigation option. 

[43] Both Mr. Glassman's and Mr. De Alba's evidence was that Mr. Moyse "led the 

preparation" of the PowerPoint presentation that Catalyst used in Ottawa. This evidence was 

given to support the assertion of the deep knowledge that Mr. Moyse possessed of the strategic 

position being taken by Catalyst with the Government and thus with the negotiating strategy that 
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Catalyst was taking with VimpelCom regarding the acquisition of WIND. Their evidence was at) 

overstatement of what occurred. 

[44] Mr. Moyse's evidence was that his role was largely administrative. He said that Mr. De 

Alba, Mr. Riley, and Mr. Michaud generated the content and analysis which was contained in 

this presentation and gave him handwritten mock-ups of the slides which he then transposed into 

PowerPoint format. He testified that he was not involved in any discussions or debates involving 

these three persons to determine the content of the presentation. They did not ask for his input 

into the content of the slides and he did not provide any. Because the slides were required for a 

meeting in Ottawa the next day, the workplace was frantic. Mr. Moyse's contributions involved 

layout, data input and the creation of two tables based on publicly available information, one of 

which was the proforma which Mr. Moyse had prepared in March. 

[45] I accept Mr. Moyse's evidence. Mr. Glassman admitted on cross-examination that it was 

he and the partners of Catalyst, and not Mr. Moyse, who were the architects of the Catalyst 

strategy in dealing with the Government of Canada. Mr. Glassman said in his affidavit that he, 

Mr. De Alba and Mr. Riley gave Mr. Moyse notes to use in the preparation of the PowerPoint 

presentation, although on cross-examination he waffled on the point but acknowledged that he 

may have given Mr. Moyse notes and that he knew for a fact that Mr. De Alba did. He also said 

that for sure he would have participated in discussions and provided direction to Mr. Moyse. Mr. 

Riley in one affidavit said that Mr. Moyse "helped create" the PowerPoint presentation, which is 

much closer to the truth. 

[46] Nor do I accept Mr. Glassman's undocumented and unspecified assertion that Mr. Moyse 

was privy to all of Catalyst's deal priorities, internal conclusions, formal and informal 

discussions with Catalyst's advisors, and any advances Catalyst had made with the regulators on 

these issues leading up to the March 27, 2014 meeting with the Government of Canada. Great 

store by Catalyst witnesses is put on what were described as Monday morning meetings that 

were said to be required meetings at which it is said that full discussion of all aspects of the 

proposed WIND opportunity was regularly held. I have difficulty with this evidence. Mr. 

Glassman described them as Monday morning meetings in his affidavit but in evidence at trial 

said they were over lunch. He testified there was a schedule of what was to be discussed and that 

their proprietary software produced a package for everyone to take a copy of at the beginning of 
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the meeting. Yet no notes of any kind have been produced by Catalyst regarding these Monday 

meetings and Mr. Glassman said he had no idea why they had not been. Mr. De Alba testified 

that only a one-page agenda was prepared for the meetings and that no written materials were 

generally prepared. He also testified that it would not be the general practice for any presentation 

regarding WIND to be prepared for the meetings. In answer to undertakings, Catalyst stated that 

Catalyst's investment team has reviewed all notebooks and notes and could not locate any 

existing notebooks or notes concerning WIND. 

[47] Mr. Moyse's evidence was that as an analyst, he had no direct input into Catalyst's 

investment decisions or strategy, but was instead assigned specific research projects by the 

partners, and vice-president. He said that given the junior nature of his position, he had very little 

knowledge of Catalyst's potential investments and its strategy for those investments. He regularly 

attended Catalyst's Monday meetings with the Catalyst investment team and other related 

individuals, including members of Catalyst's finance and accounting teams. The bulk of those 

meetings were spent discussing domestic and international economic issues. At most, but not all, 

Monday meetings, there would be discussion of Catalyst's portfolio companies, and less often, 

discussion of deals which Catalyst was actively pursuing. Mr. Moyse also said that while these 

meetings did at times feature some discussion of Catalyst's investment strategies, it was clear 

that these were premised on higher-level partners-only discussions that were taking place, to 

which he was not privy. Catalyst's partners would frequently discuss conversations or 

correspondence in front of the analysts without providing any context to hint They would also 

frequently gather after the meetings to discuss matters behind closed doors. Mr. Moyse testified 

that he could not recall specific discussions at a Monday meeting in which Catalyst's strategy 

with the Government or VimpelCom was discussed. 

[48] Mr. Moyse's evidence makes sense and neither Mr. Glassman nor Mr. De Alba gave 

evidence of any specific Monday meeting in which they informed Catalyst's WIND deal team in 

general, or Mr. Moyse in particular, of Catalyst's confidential regulatory strategy. Nor could 

they identify any particular meeting attended by Mr. Moyse in which any specific piece of 

information was allegedly discussed. I cannot find that Mr. Moyse was aware from meetings he 
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attended at Catalyst of the negotiating strategy of Catalyst with the Government of Canada or 

with VimpelCom.2  

[49] The PowerPoint presentation to the Government stated that for options 1 and 2, Catalyst 

required the ability to transfer or license spectrum to incumbents (Telus, Rogers and Bell) and to 

exit the investment with no restrictions in five years. I take from the evidence that Mr. Moyse 

was aware when he prepared the PowerPoint presentation on May 26, 2014 of the concessions 

Catalyst would be looking for from the Government of Canada. How much knowledge or 

understanding he had other than what was stated in the presentation is very questionable and it is 

debatable how much Mr. Moyse continued to retain in his memory afterwards. The presentation, 

along with a second presentation prepared on May 12, 2014 and notes or drafts relating to them 

were later destroyed by Catalyst, said by Mr. Glassman to have been at the request of 

Government personnel.3  

[50] On May 6, 2014, Mr. Moyse found out that Catalyst would be actively pursuing a 

transaction involving WIND. After that, Catalyst's internal team of which he was a member 

focused on preparing the investment memorandum which would set out Catalyst's investment 

2  Catalyst contends that in his earlier affidavit of July 7, 2014, filed for the pending injunction motion that did not 
proceed, Mr. Moyse understated at paragraph 11 his role at Catalyst regarding WIND and that this is an indication 
that Mr. Moyse has something to hide about the extent of his knowledge of WIND. I do not accept that contention. 
In the affidavit Mr. Moyse stated that he had typed notes of Mr. De Alba, Mr. Riley and Mr. Michaud into a 
PowerPoint presentation in the Mobilicity file. In his evidence he said that was his recollection at the time and that 
he was wrong as it was in the WIND file that the PowerPoint presentation was made. There was no PowerPoint in 
the Mobilicity file. Mr. Moyse was obviously mistaken and I do not accept that Mr. Moyse intentionally misled the 
Court. There was also a mistake in paragraph 56 of the affidavit in which Mr. Moyse said he was not privy to any 
internal discussions about the strategy behind Catalyst's potential acquisition of WIND. He was privy to the extent 
he participated in the preparation of the PowerPoint, and Mr. Moyse readily acknowledged at trial he was partly 
wrong but said that he didn't remember at the time the details of the PowerPoints given how frantic the pace of work 
was, and in terms of structuring, was still not sure he really knew anything about that. I do not accept that Mr. 
Moyse intended to mislead the Court. 

3  The evidence of Catalyst witnesses as to why the presentations and notes and drafts of them were destroyed 
differed from witness to witness and made little sense. Mr. Glassman testified in chief that someone from Industry 
Canada asked Catalyst not to keep work product that they, i.e. the Government thought might be politically 
sensitive. So the drafts were destroyed. He said the Government had no problem with Catalyst keeping the final 
version that was presented to the Government but that if the work product had issues that were not eventually 
discussed with the Government, Industry Canada did not want it potentially coming back to cause them problems. 
He went so far as to say that it was his experience that this happened often and frequently, especially if the meetings 
are on sensitive issues to the Government, but on cross-examination he said this presentation was the first he had 
ever made to the Government. Why the Government would be concerned with drafts of a presentation made to it 
that were never seen by the Government is puzzling indeed. Mr. Riley's evidence prim• to the trial was that all copies 
of the presentation were destroyed and this was confirmed by way of an answer to undertakings. At trial he testified 
that he gave directions that all copies be destroyed because of the sensitivity of information in it. He did not say it 
was at the direction of the Government that he ordered their destruction. 
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thesis, and which at the time of his departure from Catalyst did not contain any regulatory 

strategy, and reviewing the external advisors' work. He was also actively involved in Catalyst's 

early due diligence commencing on May 7, 2014. Although Mr. Glassman and Mr. De Alba 

asserted that Mr. Moyse was kept intimately apprised of Catalyst's strategy during this period, 

the documentary evidence does not support that evidence. The assertions are also contradicted by 

the admission of Mr. Glassman on cross-examination that Mr. De Alba, the chief negotiator on 

the WIND initiative, had more knowledge than Mr. Moyse on the WIND file. 

[51] Another PowerPoint presentation to the Government of Canada was prepared on May 12, 

2014. The Catalyst evidence was that Mr. Moyse again "led" its preparation. Mr. Glassman 

testified that one reason Mr. Moyse prepared the PowerPoint was that of people at Catalyst, he 

had the most knowledge of the file. I do not accept that. The evidence of Mr. Moyse, which I 

accept, was that his role was largely administrative. He was instructed to re-create a modified 

version of the March slide deck. Messrs. De Alba, Michaud and Riley then marked up a hard 

copy of the March 24 presentation and provided him their comments and changes, which he 

inputted into a new PowerPoint file. Given the hurried manner in which it was created, and his 

largely administrative role, Mr. Moyse put little thought or analysis into the PowerPoint, and 

whatever work he did, he was instructed to do by one of Messrs. De Alba, Michaud or Riley. 

[52] Mr. Moyse left for Southeast Asia on a vacation on May 16, 2014. He resigned by email 

from Catalyst on May 24, 2014, the second last day of his vacation. He told Mr. De Alba when 

they met in person on May 26, 2014 that he was going to work at West Face. Mr. Moyse was 

sent home by Mr. Riley on May 26, 2014, and he did no further Catalyst work after this date. 

Catalyst contacted its IT provider to revoke Mr. Moyse's access to Catalyst's servers. 

Mr. Moyse's hiring by West Face 

[53] In 2012, West Face had commenced a recruitment drive for a number of analyst positions 

and Mr. Moyse submitted an application to Mr. Dea, a partner at West Face. On September 25, 

2012, Mr. Moyse emailed Mr. Dea to tell him that he had been offered a position at Catalyst. 

Mr. Dea congratulated Mr. Moyse at that time, but told him that Catalyst had a reputation in the 

marketplace as a difficult place to work. 

543



Page: 17 

[54] By late 2013, Mr. Moyse seriously started thinking about leaving Catalyst because he 

was not getting the learning opportunities he had set out to achieve when he joined the firm, and 

because he found the work environment to be oppressive, and lacking in common decency or 

respect for the individuals working there. This is not surprising evidence given the evidence of 

Mr. Glassman as to how he treated everyone at Catalyst, including his partners, with pressure on 

Catalyst people being his modus operendi. Mr. Moyse was concerned about how much time was 

taken at Catalyst with portfolio companies and his lack of responsibility. 

[55] On March 14, 2014, Mr. Moyse emailed Mr. Dea looking for a job in response to a West 

Face press release announcing the launch of its Alternative Credit Fund. West Face was looking 

to hire someone because it had just launched the Alternative Credit Fund, and West Face had a 

critical need for someone who had particular experience in all terms of credit to assist West Face 

in reviewing opportunities for this new fund. 

[56] Mr. Moyse met with Mr. Dea over a cup of coffee at a coffee shop on March 26, 2014. 

The conversation was general. They discussed the financial industry generally and Mr. Moyse 

told Mr. Dea of his goal of working in a role where his focus was on pursuing new investments 

rather than monitoring existing portfolio investments. Mr. Dea asked Mr. Moyse run-of-the-mill 

interview questions to get a sense of what kind of experience he had gained at Catalyst and at his 

other previous employers, RBC and Credit Suisse. The conversation was generic in nature and 

there was no discussion of specific things Mr. Moyse had worked on at Catalyst. 

[57] During that conversation, Mr. Dea asked Mr. Moyse to provide him with his resume, a 

deal sheet, and some writing samples to demonstrate his written communication skills. Mr. Dea 

and Mr. Moyse both testified that Mr. Dea explicitly instructed Mr. Moyse to redact any 

confidential information as necessary. Early the next morning at 1:47 a.m., at a time that Mr. 

Moyse had to be tired, Mr. Moyse sent to Mr. Dea an email which attached four investment 

memoranda he had prepared while at Catalyst involving four corporate opportunities. Three of 

the memoranda were marked as confidential. None involved the telecommunications industry. 

Mr. Moyse admitted in his evidence that it was an error in judgment to send these memoranda 

even though they were based on public information. He realized this shortly after he sent them 

and deleted the email from his computer. He acknowledged in his evidence that it was a mistake 
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to have deleted the email. I do not take the fact that he sent the memoranda and quickly deleted it 

as indicating a cavalier attitude about confidentiality 

[58] Mr. Moyse had further interviews with West Face. On April 15, 2014, he met with Peter 

Fraser, Tony Griffin, and Yu-Jia Zhu for a series of short interviews. On April 28, 2014, he met 

with Greg Boland for a brief interview. On May 16, 2014 he received an oral offer from Mr. Dea 

and a written signed employment agreement on May 26, 2014. As Mr. Moyse had previously 

advised that he was subject to a 30-day notice period under his employment agreement with 

Catalyst, his employment with West Face was scheduled to begin on June 23, 2014. 

[59] Catalyst is quite critical of Mr. Moyse in sending the memoranda and of West Face in 

how it dealt with them, and invites inferences to be drawn from what it says is the cavalier way 

in which West Face treated confidential information. In general, I agree with West Face that this 

issue is a red herring with little or no substance regarding the alleged obtaining and misuse by 

West Face of confidential Catalyst information. The memoranda had nothing to do with WIND 

or the confidential Catalyst information alleged to have been obtained and used by West Face. 

[60] Moreover, West Face treated seriously the issue of the confidentiality of the memoranda 

sent by Mr. Moyse to Mr. Dea. Mr. Griffin raised concerns with Mr. Dea about the memoranda 

that Mr. Moyse had sent to Mr. Dea and wondered if it exhibited a character flaw. Mr. Dea's 

view was that Mr. Moyse had received very strong endorsements from people who had worked 

in the past with him and he thought that Mr. Moyse was a suitable candidate. Mr. Dea spoke to 

Mr. Alex Singh, West Face's general counsel, and asked him to speak to Mr. Moyse and impress 

upon him the obligation to keep in confidence any confidential information of West Face and of 

his previous employers. Mr. Singh spoke with Mr. Moyse around May 22, 2014. Mr. Singh 

impressed upon him that West Face takes matters of confidentiality very seriously and that he 

was not to disclose any information belonging to Catalyst. Around the same time Mr. Dea spoke 

to Mr. Moyse about the same thing and stressed that West Face took matters of confidentiality 

very seriously. Mr. Griffm decided to support hiring Mr. Moyse because he thought that there 

was no malicious intent on the part of Mr. Moyse in sending the memoranda and that it was an 

honest mistake of a young man. 
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[61] On May 24, 2014 while on his vacation, Mr. Moyse gave notice to Catalyst that he was 

leaving Catalyst and on May 26, 2014, his first day back in the office, he told Catalyst that he 

was joining West Face. On that day he was sent home by Mr. Riley and completely cut off from 

Catalyst. 

[62] On May 30, 2014 counsel for Catalyst wrote to Mr. Boland, the CEO of West Face, and 

gave notice of a six month non-compete provision in Mr. Moyse's employment agreement with 

Catalyst and a confidentiality provision. The letter expressed concern that Mr. Moyse had or 

would be providing confidential Catalyst information to West Face. On June 3, 2014 

employment counsel to West Face replied to counsel for Catalyst and took the position that the 

non-compete provision was unenforceable. The letter also stated that West Face had impressed 

on Mr. Moyse that he was not to divulge any confidential information he had obtained while 

employed at Catalyst. 

[63] During conversations between counsel on June 18, 2014, counsel to Catalyst informed 

counsel to West Face that Catalyst was particularly concerned about a specific transaction for 

which Catalyst and West Face had each submitted bids and identified this as a "telecom file".4  

As a result, West Face immediately established a confidentiality wall with respect to the WIND 

investment it was working on, which was the only telecom investment that West Face was 

working on at the time. 

[64] On June 19, 2014, the day after learning of Catalyst's concerns about a "telecom deal" 

and four days before Mr. Moyse began work at West Face, the Chief Compliance Officer at West 

Face erected a confidentiality wall with respect to WIND and Mr. Moyse. The confidentiality 

wall was disclosed to counsel for Catalyst the same day. 

[65] Pursuant to the confidentiality wall Mr. Moyse was forbidden from communicating with 

anyone at West Face about the ongoing WIND negotiations, and vice-versa, and West Face's IT 

group restricted access to all WIND-related documents so that Mr. Moyse could not access them. 

Notification of the confidentiality wall and its terms was circulated to all relevant personnel at 

West Face including its four partners. The chief compliance officer telephoned Mr. Moyse to 

4 The fact that West Face was in negotiations with VimpelCom for WIND was not public and was confidential to 
West Face. How Catalyst knew that was unexplained. 
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discuss the terms of restrictions he would be under. In the call, Mr. Moyse was told that he was 

not to talk about WIND with anyone at West Face, to ask anyone at West Face about WIND, to 

disclose to anyone at West Face any information about WIND or to attempt to access any of 

West Face's files regarding WIND. Mr. Moyse indicated that he would comply. West Face's 

head of technology confirmed that Mr. Moyse was excluded from the computer directory 

containing WIND related documents. Once Mr. Moyse began working at West Face, the West 

Face WIND deal team only met in private, behind closed doors, and away from the trading floor 

area where Mr. Moyse was seated. 

[66] Mr. Moyse began working at West Face on Monday, June 23, 2014. Three and a half 

weeks later, on July 16, 2014, after Catalyst had brought a motion for interim relief prohibiting 

him from being employed at West Face for the balance of his non-compete agreement, the 

parties agreed to an interim consent order, pursuant to which Mr. Moyse was put on indefinite 

leave. Ultimately, Mr. Moyse remained on leave due to these proceedings, never returned to 

work at West Face, and never performed any more work for West Face before he and West Face 

mutually terminated his employment in August 2015. 

[67] During his period of active employment at West Face, Mr. Moyse was the most junior 

member of West Face's investment team other than a summer intern. He was not informed of the 

positions held by West Face funds, was not a member of West Face's investment committee, and 

did not participate in senior management meetings or have the authority to make investment 

decisions. Much of Mr. Moyse's three and a half week period at West Face was spent in 

orientation and training in order to acclimatize him to the West Face working environment. Mr. 

Moyse's substantive work was limited to performing some preliminary analyses on several 

potential investments that had nothing to do with WIND. 

Test for breach of confidence 

[68] The elements of an action for breach of confidence are: (1) that the information 

conveyed was confidential; (2) that it was communicated in confidence; and (3) that it was 

misused by the party to whom it was communicated. See Lac Minerals Ltd. v. International 

Corona Resources Ltd., [1989] 2 S.C.R. 574 at para. 129. 
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[69] Under the third element, misuse is any use of the information which is not authorized by 

the party who originally communicated it: see Lac at para. 139. Under this third branch, it is also 

necessary that the defendant's misuse of the information caused detriment to the plaintiff. See 

Lac at para. 161; Lysko v. Braley (2006), 79 O.R. (3d) 721 (C.A.) at para. 17 and Rodaro v. 

Royal Bank of Canada (2002), 59 O.R. (3d) 74 (C.A.) at para. 48. 

[70] Equity will pursue confidential information that comes into the hands of a third party who 

receives it with knowledge that it was communicated in breach of confidence. In Cadbury 

Schweppes Inc. v FBI Foods Ltd. [1999] 1 S.C.R. 142, the Supreme Court of Canada confirmed 

the principle by which third party recipients of confidential information may be held liable. In 

that case Justice Munk stated: 

19 Equity, as a court of conscience, directs itself to the behaviour of the person 
who has come into possession of information that is in fact confidential, and was 
accepted on that basis, either expressly or by implication. Equity will pursue the 
information into the hands of a third party who receives it with the knowledge that 
it was communicated in breach of confidence (or afterwards acquires notice of that 
fact even if innocent at the time of acquisition) and impose its remedies. 

[71] Thus, if West Face received confidential information of Catalyst from Mr. Moyse and 

used it in its acquisition of its interest in WIND to the detriment of Catalyst, relief would be 

available to Catalyst. 

Was Catalyst information conveyed by Mr. Moyse to West Face? 

[72] The first hurdle faced by Catalyst is to establish on a balance of probabilities that West 

Face received any information from Mr. Moyse regarding Catalyst's involvement with WIND. 

Catalyst acknowledges that it cannot point to any direct evidence to demonstrate that Moyse 

transferred Catalyst's confidential information concerning WIND to West Face. It contends that 

the Court must look to the overall course of conduct of West Face to determine if it can be 

inferred that the transfer of confidential Catalyst information occurred. 

[73] Catalyst relies on a passage from Gurry on Breach of Confidence: The Protection of 

Confidential Information, 2d ed. (Oxford: Oxford University Press, 2012), at §15.02 which states 

that an inference of misuse may be drawn from an altered course of conduct on the part of the 

confidant which is explicable only by reference to the unauthorized use of confidential 
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information. If that were the test, Catalyst's claim would woefully fail as there are explanations 

for West Face's conduct other than the use of confidential Catalyst information. 

[74] I accept the statement in Catalyst's written submissions as to when inferences may be 

drawn: 

The general rule with respect to inference drawing is that the inference must be 
reasonably and logically drawn from a fact or group of facts established by 
evidence. The first step in the inference-drawing process is that the primary facts 
which provide the basis for the inference must be established by the evidence. 
Inferences can be drawn on the basis of reasonable probability. 

[75] It is necessary, however, to be careful not to engage in speculation. In R. v. Morrissey 

(1995), 22 O.R. (3d) 514 (C.A.), Doherty J.A. stated at p. 530: 

52. A trier of fact may draw factual inferences from the evidence. The inferences 
must, however, be ones which can be reasonably and logically drawn from a fact or 
group of facts established by the evidence. An inference which does not flow 
logically and reasonably from established facts cannot be made and is condemned 
as conjecture and speculation. As Chipman J.A. put it in R. v. White (1994), 89 
C.C.C. (3d) 336 at p. 351,28 C.R. (4th) 160 (Nfld. C.A.): 

These cases establish that there is a distinction between conjecture and 
speculation on the one hand and rational conclusions from the whole of the 
evidence on the other. The failure to observe the distinction involves an error 
on a question of law. 

Allegation of breach of confidence 

[76] Catalyst contends that a number of things were confidential to it and that the confidential 

information was conveyed to West Face by Mr. Moyse. Catalyst contends that the information in 

its presentations to the Government contained key confidential information, including (i) that 

Catalyst was in advanced discussions with VimpelCom to gain control of WINDS, (ii) that to 

5  This statement made to the Government was clearly misleading. Catalyst had not by the time of the presentation on 
March 27, 2014 had any access to the VimpelCom and WIND data room, which first took place in May 2014. It had 
not yet retained Morgan Stanley as its financial advisor and did not do so before May 6, 2014 when it approached 
Morgan Stanley to request that it advise it on the acquisition of WIND, and had not yet retained a technical expert in 
the areas of operating a wireless network as late as May 16, 2014. Catalyst had had no negotiations with 
VimpelCom having just signed a confidentiality agreement on March 21, 2014. The first draft of an agreement to 
purchase WIND by Catalyst was dated May 9, 2014 and sent by UBS, the financial advisor to Globealive to Morgan 
Stanley. I do not accept Mr. Glassman's evidence that it was possible to have advanced discussions on an informal 
basis. He did not know what Mr. De Alba had discussed with VimpelCom. The presentation to the Government 
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build a fourth wireless carrier, which was the Government of Canada's stated goal, would require 

concessions from the Government including an unrestricted ability to sell the business to an 

incumbent (Rogers, Bell or Telus) in five years, and (iii) that if the Government did not agree to 

such concessions, litigation would likely follow against the Government (by someone other than 

Catalyst) caused by the Government's retroactive change to the 2008 spectrum licenses which 

would likely be successful and force the Government to give concessions. That retroactive 

change precluded new entrants from indefinitely selling its spectrum to an incumbent carrier. 

The earlier licences had permitted such a sale after five years. 

[77] Mr. Glassman's evidence was that while he was told by Industry Canada that the 

Government of Canada would not give any such concessions, he believed that it was just 

posturing and that he sensed that the Government was softening its view on concessions. He 

claimed that his knowledge of the softening of the Government's position on concessions was 

confidential to Catalyst and that MT. Moyse was told of that. He asserted that knowledge of his 

analysis of the weakness of the Government's position, based on his knowledge of a U.S. case 

involving the F.C.0 v. NextWave, would prove invaluable to any other potential bidder since it in 

essence would massively mitigate, if not entirely eliminate, their financial risk in bidding for 

WIND. 

[78] Catalyst contends that it would never acquire WIND without the Government's 

agreement that the business could be sold after five years to an incumbent. Mr. Glassman's view 

was that an independent fourth wireless carrier would not be viable or be able to survive without 

Government concessions permitting its spectrum to be sold to an incumbent and would be able 

only to compete in the short term with the incumbents on price and would be quickly squeezed 

out by the incumbents. 

[79] Catalyst claims that Mr. Moyse knew that Catalyst would not bid for WIND without the 

agreement being conditional on regulatory approval that provided concessions permitting WIND 

to sell its spectrum to an incumbent and that this information was provided to West Face. It 

claims that West Face and the consortium members used this information in making their 

stated that the purchase price for WIND was $500 million, which was far less than the price of $300 million that 
VimpelCom through UBS made known to Catalyst when it began its negotiations in May, 2014. 
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acquisition of V impelCom's interest in WIND without a condition requiring Government 

regulatory approval that would require concessions, which gave the consortium a leg up on 

Catalyst as it knew that VimpelCom did not want a conditional deal dependent on Government 

concessions and that Catalyst would not and could never make such a deal with VimpelCom. 

[80] Catalyst also claims that the fact that it was bidding on WIND and the amount bid was 

confidential. West Face and the consortium bid the same price as Catalyst, being an enterprise 

value of $300 million. 

[81] Catalyst has made an elaborate argument that changes made in the strategy of West Face 

to acquire WIND that led to an offer without any condition requiring Government concessions 

can reasonably be explained by West Face having obtained the confidential Catalyst information 

from Mr. Moyse and that an inference should be made that there was a transfer of such 

confidential information by Mr. Moyse to West Face. For the reasons that follow I reject this 

argument. 

[82] There is direct evidence that Mr. Moyse did not impart any information about Catalyst's 

initiative with WIND to anyone at West Face. Mr. Moyse himself testified that he never 

imparted any information about WIND that he had learned at Catalyst. The West Face witnesses 

who testified, being Mr. Dea who was instrumental in hiring Mr. Moyse, Mr. Griffin who had 

primary responsibility for the WIND transaction while Mr. Moyse was actively employed at 

West Face, Ms. Kapoor who was the chief compliance officer and Mr. Zhu who was the vice-

president at West Face all denied any communications or discussions with Mr. Moyse about 

WIND. Their evidence was not shaken and there are no documents in existence that indicate 

otherwise.6  I accept their evidence. 

[83] I have considered the evidence of Mr. Moyse carefully, particularly as he made some 

mistakes in providing confidential documents to West Face during his interview process and then 

6  I reject the assertion made by Catalyst on the last day before the trial that in the interview of Mr. Moyse by Mr. 
Zhu, the vice-president of West Face, on April 15, 2014 they discussed WIND. The notes made by Mr. Zhu of the 
brief interview with Mr. Moyse list a number of things under a heading of Catalyst, including "live deals". Mr. 
Zhu's evidence is that he had no discussion with Mr. Moyse about WIND and that the reference to "live deals" was 
that Mr. Moyse said he had been working on live deals at Catalyst. tie said he did not ask Mr. Moyse what the deals 
were and Mr. Moyse did not say what they were. Mr. Zhu was a straightforward witness and I accept his evidence. It 
would be sheer speculation to read into the words "live deals" a reference to any particular deal or to WIND. 
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deleted the email from his computer shortly afterwards when he realized it was a mistake to have 

done so. What he did later that has given rise to the spoliation allegation against him was done 

out of a personal concern not involving WIND or Catalyst and while it was a mistake which he 

acknowledges, I do not draw an inference of a general inclination to destroy relevant evidence or 

that his evidence should be disregarded. I viewed his evidence as being honestly given. 

[84] There is no reason not to accept the evidence of the other West Face witnesses who 

testified that Mr. Moyse never discussed WIND with them. The fact that West Face took pains to 

impress upon Mr. Moyse before he started at West Face that his obligations of confidentiality to 

Catalyst were to be respected and that it set up a confidentiality wall once it was made aware of 

Catalyst's concerns regarding a telecom file that Catalyst said both firms were working on is 

contrary to the notion that West Face was interested in acquiring information regarding Catalyst's 

involvement in WIND. 

[85] The evidence of Mr. Moyse and the West Face witnesses is also consistent with the 

evidence of the other members of the consortium who acquired their interests in WIND. Mr. 

Leitner of Tennenbaum, a most impressive witness and the senior partner leading Tennenbaum's 

technology/media/telecom business, testified that neither West Face nor Mr. Moyse nor anyone 

else ever communicated to Tennenbaum anything about Catalyst's involvement with WIND or 

Catalyst's regulatory strategy, that no such information was discussed among the investors and 

that until he read Mr. Glassman's affidavit he did not have any understanding of what that 

regulatory strategy of Catalyst was. Mr. Leitner also testified that no one at Tennenbaum knew 

the details of any offer made by Catalyst to VimpelCom during the period of exclusivity of 

Catalyst to negotiate with VimpelCom. Mr. Leitner's evidence was not shaken at all and I accept 

it. 

[86] The evidence of Hamish Burt, a member of 64NM, and also an impressive witness, was 

to the same effect as that of Mr. Leitner. His evidence was not shaken and I accept it as well. 

[87] This evidence of Messrs. Lehner and Burt is confirmatory of the evidence given by Mr. 

Moyse and the West Face witnesses. The strategy of the winning bid for WIND by the 

consortium was not the sole work of West Face and required input from all the consortium 

members who were making sizeable investments. In fact, the evidence makes clear that the idea 
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for the structure of the ultimately successful bid for VimpelCom's interest in WIND was that of 

Mr. Guffey of LG Capital, a man who had a very long history of successful involvement in the 

telecommunications business. If West Face was acting on confidential Catalyst information in 

the formulation of the final bid to VimpelCom, the reason for having a bid unconditional on 

Governmental concessions would have obviously been discussed with the partners. The fact that 

there was no discussion about any Catalyst information is a strong indication that West Face did 

not have any such information. 

[88] There were reasons for West Face to make its bid that it did with the consortium other 

than acting on confidential Catalyst information obtained from Mr. Moyse. 

[89] Regarding West Face's view that Catalyst was a bidder for WIND, there was sufficient 

information in the marketplace for West Face to put two and two together to believe or presume 

that Catalyst was a bidder. There is no direct evidence that West Face or its consortium members 

knew that Catalyst was a bidder. Their evidence, which I accept, is that they thought from what 

they knew that Catalyst was a bidder but they never knew for sure. It was for that reason that in 

some entails they referred to Catalyst as being the bidder. 

[90] Mr. Griffin of West Face had seen press discussion in 2013 of an interest of Catalyst in 

Mobilicity and WIND and of combining them and Mr. De Alba acknowledged that by 2013 at 

the latest, there was public discussion of Catalyst's interest in merging Mobilicity and WIND. 

Mr. Griffin's evidence was that he assumed through a process of elimination that it was probable 

that Catalyst was the party but that he did not know for sure. I accept that evidence. Mr. Griffin's 

e-mail of June 4, 2014 to Mr. Lacavera makes clear that at that point Mr. Griffin was by no 

means certain that Catalyst was a real bidder for WIND. On June 18, 2014 after Mr. Moyse told 

Catalyst that he was leaving Catalyst and joining West Face, counsel to Catalyst informed 

counsel to West Face that Catalyst was particularly concerned about a specific transaction for 

which Catalyst and West Face had each submitted bids and identified this as a "telecom file". In 

the context of what was occurring in the marketplace at the time and the known desire of 

VimpelCom to quickly sell its interest in WIND, this was a very strong indication to West Face 

from Catalyst itself through its counsel that Catalyst had made a bid for WIND. On June 23, 

2014 in response to a proposal from West Face to acquire WIND and draft agreements submitted 

to UBS, Mr. Turgeon of UBS responded negatively about the drafts and referred to the process 
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as being competitive and said that others were further advanced on their due diligence and had 

less mark-up on the drafts of UBS. This was a clear indication from UBS that someone else was 

a bidder for WIND. On July 23, 2014 Mr. Friesel of Oak Hill Capital which was interested in 

WIND at that time emailed Tennenbaum, LG Capital and West Face and said that Mr. Herbst of 

UBS, the financial advisors to VimpelCom, had called him to say that VimpelCom had entered 

into a period of exclusivity at the reserve price. There is no evidence other than the email as to 

what UBS told Mr. Herbst that he was passing on, but it is obvious that there was a lot of market 

chatter at the time, none of which can be laid at the feet of Mr. Moyse who could not have 

known what Catalyst was doing at the time. 

[91] Mr. Leitner's evidence was that when he learned that VimpelCom had granted an 

exclusivity negotiating period to a party, he was fairly confident that the other party was 

Catalyst, given that Catalyst had been actively seeking financing in the market. He testified that 

Tennenbaum is a debt provider and that in that capacity had been told that there was a party 

looking for financing for an upstart wireless carrier in Canada and he presumed that to be 

Catalyst as it could not be West Face. Mr. Leitner was very knowledgeable of the wireless 

industry in North America and it would not have been a stretch for him to think that Catalyst was 

a bidder at the time for WIND. In an email of July 21, 2014 Mr. Leitner told Mr. Boland of West 

Face and said that he "heard Catalyst is seeking exclusivity this week". His evidence was that he 

was assuming without actual knowledge that Catalyst was a bidder and seeking exclusivity. I 

accept his evidence that he did not know for certain that Catalyst was a bidder. However, even if 

someone had told Mr. Leitner that week that Catalyst was seeking exclusivity, it would not have 

been information he got from West Face (or from Mr. Moyse through West Face) as he would 

have had no reason to email West Face to tell them what he had heard. The week in question was 

long after Mr. Moyse had left Catalyst on May 26, 2014 and Mr. Moyse was in no position to 

know in July what Catalyst was doing with VimpelCom. 

[92] Mr. Burt of 64NM testified that he had no definitive knowledge that Catalyst was a 

bidder for WIND but assumed it was in the process. They were aware that Catalyst was a 

potential bidder because it had been out in the market seeking financing with respect to the 

acquisition of WIND. He was not really challenged on this evidence and I accept it. He was one 

of two persons at LG Capital, the other being Mr. Guffey, who worked closely on this 
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transaction and it would be highly improbable that Mr. Guffey would have had knowledge that 

Catalyst was a bidder for WIND or on what terms without discussing this with Mr. Burt. 

[93] I would not infer that Mr. Moyse told West Face that Catalyst was a bidder for WIND. I 

accept that the persons at West Face involved in the deal believed Catalyst was a bidder without 

actually knowing that. 

[94] Regarding the offer made by the consortium to acquire WIND based on an enterprise 

value of $300 million, this price was made known to the market place by VimpelCom as early as 

April, 2014. At that time, West Face was attempting to acquire WIND on its own without 

consortium partners. On April 21, 2014 Mr. Griffin, the lead partner on the WIND file for West 

Face, told Mr. Boland, the President and CEO of West Face, that he had had a discussion with 

Mr. Lacavera a few days before in which he was told that VimpelCom were sellers of their 

interest in WIND at a "$300 million EV". On May 4, 2014, West Face sent VimpelCom and the 

other shareholders of WIND a proposal to address VimpelCom's required deal terms that 

included a purchase of 100% of WIND's equity, based on the $300 million enterprise value that 

had been communicated by Mr. Lacavera of Globalive and by VimpelCom's financial advisor 

UBS Securities. On June 10, 2014 UBS again told West Face that the objective for VimpelCom 

was a clean exit at a $300 million enterprise value. On July 23, 2014 Mr. Friesel of Oak Hill, 

who at the time was interested in WIND, advised West Face, Tennenbaum and LG Capital that 

UBS had called to say that VimpelCom had entered into exclusivity at the reserve price of $150 

million, which amount when added to the debt of $150 million resulted in an enterprise value of 

$300 million. It was also reported in the press on July 31, 2014 that VimpelCom had put a $300 

million price tag on WIND. 

[95] I would not infer that Mr. Moyse told West Face that Catalyst was going to or had made a 

bid for WIND for $300 million. 

[96] There was reason why the structure of the agreement made by the consortium that 

succeeded in the acquisition of WIND did not contain a clause requiring Government 

concessions to permit spectrum acquired by WIND to be sold to an incumbent. Neither West 

Face nor the other consortium members held the view of Mr. Glassman that WIND would need 

such concessions in order to survive. No such condition was put in the West Face proposal of 
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May 4, 2014 made to Globalive and the other shareholders of WIND to acquire WIND. It was 

conditional only on regulatory approval, i.e. Industry Canada and Competition Bureau approval. 

[97] Mr. Griffin's evidence is that West Face knew that any transaction involving a change of 

control of WIND and a transfer of its spectrum licenses would require regulatory approval, but 

West Face did not see the need for any concessions in terms of future transferability of spectrum. 

He said that based on West Face's due diligence efforts and analysis of WIND and the regulatory 

environment, West Face was confident Industry Canada would approve any sale to West Face. 

West Face concluded that the regulatory considerations were manageable and ultimately not a 

material risk to West Face's investment thesis. Mr. Griffin's evidence was that all that West Face 

wanted from Industry Canada was more certainty regarding when, how, and at what cost WIND 

would be able to acquire additional spectrum to upgrade its network from a 3G (third generation) 

wireless network to an LTE ("long term evolution" or fourth generation) network. Mr. Griffin 

testified that West Face did not believe that WIND or purchasers of WIND would need the 

ability to sell spectrum after five years. In his words, WIND was a business "that could stand on 

its own two feet with the right ownership structure and the right oversight from management. 

We knew this was a business that would turn into a solid business and a credit that arm's length 

parties would be willing to underwrite". 

[98] I accept Mr. Griffin's evidence on this. It is supported by the presentation made by West 

Face to Industry Canada on May 21, 2014, which was much different from the presentation made 

by Catalyst to Industry Canada. The presentation made by West Face to Industry Canada made 

clear that it was prepared to take business risks in its acquisition of WIND, but that it needed 

clarity and certainty regarding WIND's spectrum availability enabling its evolution to LTE. 

West Face did not ask Industry Canada for any concessions regarding roaming costs, tower 

sharing, or spectrum swapping, and did not ask for the ability to exit the investment with no 

restrictions in five years as Catalyst had.7  

7  Catalyst refers to an investment memo sent by West Face to investors on the credit part of the successful bid for 

VimpelCom's interest in WIND. That memorandum contained information as to collateral coverage for the 

investment. Under scenario I it said "In the event that Wind fails and there are no other buyer options, the 

Government cannot logically continue to block a sale to an incumbent. In this scenario, valuation range is $500 to 

$800 million.". I do not take tins as being different from the investment strategy of West Face and I accept Mr. 

Griffin's evidence that it was not but rather was an assertion or thesis of a position if the investment was an abject 

failure. I also accept Mr. Griffin's evidence that West Face would never have based its acquisition strategy on the 
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[99] A further proposal by West Face to VimpelCom and the other shareholders of WIND 

made on June 3, 2014 provided for $160 million in bridge financing to fund the repayment of 

WIND's existing third party vendor debt and the entering into a share purchase agreement for 

100% of WIND for deferred contingent consideration of $100 million, payable to VimpelCom 

upon West Face obtaining sufficient spectrum within 12 months to support WIND's LTE rollout 

strategy. The response of UBS on behalf of VimpelCom was that VimpelCom wanted a clean 

exit at a $300 million enterprise value and that VimpelCom was not prepared to have any portion 

of the proceeds contingent on a future event such as the acquisition of spectrum. 

[100] The issue of the ability of WIND to acquire new spectrum to enable it to upgrade to a 

LTE or fourth generation network was resolved on July 7, 2014 when Industry Canada 

announced that a large, 30 MHz block of AWS-3 spectrum (of 50 MHz total) would be set aside 

and made available exclusively for new entrants like WIND. This ensured that WIND would 

have access to additional spectrum without having to bid against the incumbents Rogers, Telus 

and Bell. This announcement provided West Face with sufficient certainty regarding the ability 

to acquire the additional spectrum WIND needed to roll-out LTE. 

[101] Tennenbaum was one of the consortium members that acquired WIND. It had known of 

WIND and its business since 2012 when it had acquired approximately US$25 million in 

WIND's third party vendor debt. This came due on April 30, 2014 and was unpaid at that time, 

thus going into default. VimpelCom then reached out to Tennenbaum and there were discussions 

about a sale of WIND. Mr. Leitner knew that VimpelCom's priority was speed and certainty of 

closing, as VimpelCom had grown suspicious and mistrustful of the Canadian Government, and 

minimizing regulatory risk was paramount to it. 

[102] Tennenbaum signed a non-disclosure agreement and gained access to the WIND data 

room in early May, 2014. It reached out for partners and together with Blackstone and Oak Hill 

litigation that Mr. Glassman believed some unnamed party other than Catalyst would have pursued against the 
Federal Government over the regulatory restrictions that limited transferability of the 2008 spectrum licenses. 
Moreover, the assertion referred to in the West Face investment memo was not something that would in any event 
be confidential to Mr. Glassman or Catalyst. There was much discussion in the marketplace on this issue, 
particularly as Mobilicity had twice been turned down by the Government on an attempt to sell its business to Telus. 
I do not accept the argument that the thought was Mr. Glassman's alone and that it must have come from Mr. Moyse 
to West Face. The idea was not so unique to draw that inference. 
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Capital, two U.S. equity firms, submitted an initial indication of interest to VimpelCom on or 

around May 30, 2014. Mr. Leitner testified that in discussions with the Canadian Government 

regarding WIND, they understood that an issue would be the acquisition of WIND by three 

foreign entities. Mr. Leitner testified that the only regulatory issue Tennenbaum discussed with 

the Canadian Government was the issue of WIND acquiring new spectrum and this was resolved 

by the July 7, 2014 announcement of an auction of spectrum available only to new entrants. 

[103] Tennenbaum then reached out to West Face as a potential debt financing party as 

Tennenbaum's $300 million proposal to VimpelCom had included the refinancing of the $150 

million vendor debt. Tennenbaum had worked with West Face before and knew that West Face 

was a Canadian entity knowledgeable of the telecom sector in Canada and well known. In early 

June 2014, Tennenbaum had discussions with West Face but at that stage West Face was not 

interested in going in with Tennenbaum. In July 2014, Oak Hill Capital and Blackstone lost 

interest and so Tennenbaum again approached West Face. LG Capital, a U.S. firm, had earlier 

been in discussions with Tennenbaum and became a member of the consortium. 

[104] On August 7, 2014 a proposal to VimpelCom was made by Tennenbaum on behalf of the 

consortium consisting of Tennenbaum, LG Capital and West Face. The proposal was not to 

acquire WIND but rather to acquire VimpelCom's minority equity and debt interest in WIND at 

VimpelCom's price. Globalive's majority equity in WIND would be left in place and the 

consortium would simply step into the shoes of VimpelCom. This had the advantage of having 

no change of control of WIND and avoiding the need for regulatory approval of a change of 

control. It would permit a quick exit for VimpelCom which the parties understood was of 

paramount importance to VimpelCom. The parties knew from UBS that VimpelCom had entered 

into a period of exclusivity with a party, which was believed by them to be Catalyst, and the 

proposal was unsolicited and sent to VimpelCom without any substantive communications with 

VimpelCom since the exclusivity period had commenced on July 23, 2014. 

[105] The only condition to the proposal was that Globalive's consent was required. However 

the day the proposal was sent in, Mr. Lacavera of Globalive informed Tenenbaum that 

Globalive had earlier that day signed a support agreement with VimpelCom and was therefore 

unable to continue any discussions or consider any proposals relating to WIND. As a result, 

neither VimpelCom nor Globalive had any discussion with any of the consortium members who 
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had made the proposal before the exclusivity period that VimpelCorn had with Catalyst expired 

on August 18, 2014. 

[106] The intent of the proposal was that the acquisition of VimpelCom's interest in WIND was 

the first step of a two-step process. The second step would later be taken effectively to 

reorganize the entities that funded step one to become direct owners of WIND which would 

require regulatory approval as it would then have amounted to a change of control of WIND. Mr. 

Leitner's evidence was that this two-step process was proposed to him by Mr. Guffey of LG 

Capital and it was then discussed with the other members of the group8. 

[107] Regarding the risks of the second step, Mr. Leitner's evidence was that their whole thesis 

was never predicated on regulatory concessions and Tennenbaum never needed regulatory 

concessions. The business model was based upon the value that Tennenbaum believed it could 

be achieved with WIND. This evidence is consistent with the evidence of Mr. Griffin of West 

Face that I have accepted. As it turned out, this thesis turned out to be correct. WIND performed 

very well after its acquisition by the consortium and went from losing money at the EBITDA line 

to making a substantial amount of money at the EBITDA line. Mr. Leitner testified that he never 

had any contact with Mr. Moyse, that West Face did not convey to Tennenbaum any information 

regarding Catalyst that it had obtained from Mr. Moyse or anything about Catalyst's strategies or 

negotiations and that he knew nothing of the details of Catalyst's regulatory strategy nor of the 

details of its offer or negotiations with VimpelCom. 

[108] In his affidavit, Mr. Leitner stated that the "advantage" of their August 7, 2014 proposal 

was to meet VimpelCom's desire for a speedy transaction that carried little to no regulatory risk 

to VimpelCom. It was put to him on cross-examination that he was referring to an advantage of 

the proposal over the Catalyst offer that was being dealt with by VimpelCom and that 

Tennenbaum and the consortium knew from Mr. Moyse that Catalyst could not waive regulatory 

approval. Mr. Leitner denied this and said the advantage referred to was an advantage over the 

earlier proposal made by Tennenbaum with Oak Hill Capital and Blackrock that was for control 

8  Catalyst is critical of West Face for not calling Mr. Guffey as a witness and asks for an adverse inference to be 
drawn. I see no basis for any adverse inference. Mr. Guffey was not at all in the control of West Face and it was 
open to Catalyst to call Mr. Guffey as a witness. See Parris v. Laidley, 2012 ONCA 755 at para. 2. Moreover, the 
evidence of Mr. Guffey would have been cumulative to evidence of others, and no adverse inference should be 
drawn. See R. v. Jolivet, 2000 SCC 29 at paras 24 and 28 and R. v. Lapensee, 2009 ONCA 646 at paras. 43, 49 and 
52. 
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of WIND that would require Governmental approval. As I read Mr. Leitner's affidavit, his 

explanation makes sense and I accept it. He knew that VimpelCom wanted a deal with no risk of 

Governmental rejection and it was an advantage to VimpelCom to have an offer without such a 

condition. In any event, there is no evidence to support an inference that whatever the advantage 

was, Mr. Leitner obtained his information from Mr. Moyse. 

[109] Of course, the issue of requiring regulatory approval is not the same as requiring 

concessions from the Government permitting the transfer of spectrum to an incumbent after five 

years. There is no evidence at all that West Face thought there was any serious issue about 

obtaining Government regulatory approval to the transaction. There was no need for such a 

condition in the August 7, 2014 proposal to VimpelCom because no regulatory approval was 

required for that transaction. The transaction was structured that way because of the clear 

message from UBS that VimpelCom wanted a clean exit without regulatory issues getting in the 

way. It was not structured that way because of some knowledge allegedly obtained from Mr. 

Moyse that Catalyst had such a condition in its offer to VimpelCom. Moreover, Catalyst's 

argument that the proposal did not contain such a condition because it knew that Catalyst had 

such a condition and knew that Catalyst could not waive it makes little sense. If West Face had 

thought that regulatory approval was a concern, it would make no sense to ignore it just because 

Catalyst had such a condition, assuming it knew of that condition in the Catalyst bid. To do so to 

have a leg up on Catalyst and then acquire WIND with a concern that in the second step the 

Governmental regulatory approval might not occur would make little sense for the size of the 

investment made. 

[110] Tennenbaum and LG Capital were in a little different position as they were U.S. firms. 

However Mr. Leitner's evidence was that even when their initial group of just U.S. firms was 

investigating the acquisition, they discussed this with investment Canada.9  That situation 

changed of course when West Face became involved. Tenenbaum was expected to obtain a 

little under 30% of WIND after the second step. Mr. Leitner testified that they thought there was 

no serious risk that regulatory approval would not be granted. He also said that once the group 

acquired the shareholder loans of WIND from VimpelCom, they would have a path if necessary 

9  Mr. Leitner and Mr. Burt used the expression of "socializing" the idea with Investment Canada. I took that word to 
mean more than a discussion over wine and canapes. 

560



Page: 34 

to full ownership of WIND through a CCAA proceeding. This fall-back position was based on a 

belief that ownership of the outstanding debt of WIND that was in default would end up in their 

obtaining equity ownership of WIND in an insolvency proceeding under the CCAA. Mr. Griffin 

shared this view. 

[111] In an email of August 1, 2014 to the consortium, Mr. Leitner said that he had heard that 

VimpelCom was taking the Catalyst share purchase agreement to its board that week-end. It 

would appear from the evidence that this information likely came to him from an advisor to 

Tennenbaum who may have obtained it from UBS. The email also referred to "feedback on price 

levels". He denied that it was feedback on the price that Catalyst had offered to VimpelCom. 

What the price levels referred to is unclear, but even if it was a reference to the price Catalyst 

had bid, there is no evidence that any such evidence came from West Face. The fact that the 

email was from Mr. Leitner to the consortium including West Face would indicate it came from 

some other source. It must be remembered that by this time Mr. Moyse was long gone from 

Catalyst and had no knowledge of the terms of any bid that had been made by Catalyst to 

VimpelCom. 10  

[112] There is an email of August 6, 2014 from Mr. Leitner to VimpelCom and copied to West 

Face and LG Capital in which Mr. Leitner sent the outlines of the proposal made the next day to 

VimpelCom. His email referred to a "Superior Proposal" and said that "Our proposal will be 

superior to any other offer as our proposal will not require regulatory approval...". It further said 

that with the benefits of an immediate sign and close "our proposal will be economically superior 

to any other proposal by significantly reducing the accruing interest on the Company's Vendor 

Loans ...". 

[113] Catalyst lays great store on this email and contends that it could only have been written 

by Mr. Lehner with knowledge of the terms of the Catalyst offer to VimpelCom. Unfortunately 

this email was not put to Mr. Leitner on his cross-examination and it would be unfair to him to 

draw conclusions as to his knowledge and where it came from. Mr. Burt of 64NM testified that 

10  While Mr. Moyse was on vacation, and at the time that he decided to leave Catalyst, an email from Catalyst's 
lawyers enclosing a clean and blacklined copy of an early draft agreement of a Catalyst/VimpelCom share purchase 
agreement was sent to a number of Catalyst people including Mr. Moyse. Mr. Moyse's evidence is that he did not 
read the draft. I accept his evidence. Reading a 122 page agreement while on vacation with his girlfriend at a time he 
had decided to leave Catalyst would be an unusual thing to do. 
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they assumed, but did not know, that Catalyst's bid would be conditional on obtaining regulatory 

approval, because VimpelCom's standard form of agreement included such a term. Given that 

evidence, and the lack of cross-examination of Mr. Leitner on the email, I would not find that the 

statement of Mr. Leitner regarding the consortium's proposal being superior because it did not 

require regulatory approval was based on any knowledge by him of the Catalyst bid or that it 

came from Mr. Moyse. The same can be said for the balance of the email. 

[114] I accept the evidence of Mr. Leitner that the proposal made by him to VimpelCom on 

behalf of the consortium on August 7, 2014 and the ultimate deal made with VimpelCom was 

not based on anything that Catalyst was doing but rather was based on what Tennenbaum had 

concluded from its own due diligence and understanding of WIND and its prospects and of the 

lack of regulatory risk to what it was proposing. I accept his evidence that the lack of a need for 

regulatory concessions, and the lack of a need for a condition in the offer to VimpelCom of 

Government regulatory approval, were not based on or derived from any knowledge of what 

Catalyst was doing with VimpelCom or of Catalyst's regulatory strategies. 

[115] The email of August 6, 2014 written by Mr. Leitner was put to Mr. Griffin on cross-

examination. He testified that he and West Face had no role in drafting the email. He stated that 

the proposal was unique and not West Face's idea and agreed that the proposal was certainly 

superior to any proposal that West Face had submitted previously on its own behalf because of 

the structure that permitted VimpelCom a clean exit without the worry of a requirement for 

regulatory approval. He denied that West Face's view was based at all on information regarding 

Catalyst's offer to VimpelCom. I cannot find from the language in the email that West Face knew 

the terms of the offer from Catalyst to VimpelCom. 

[116] The evidence of Mr. Burt is to the same effect as Mr. Leitner. Mr. Burt worked with 

Mr. Guffey at LG Capital and was a member of the investment vehicle 64NM used to acquire the 

interest in WIND held by VimpelCom. He worked alongside Mr. Guffey on this acquisition. 

Their view was that there would be no issue with their participation in the consortium because 

they had discussed the idea previously with the Government. Their view was that with the set-

aside AWS3 spectrum auction, WIND could be a viable stand-alone business. Mr. Burt's 

evidence was that LG Capital had no knowledge of the details of Catalyst's offer or negotiations 

with VimpelCom. They assumed, but did not know that Catalyst's bid would be conditional on 
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obtaining regulatory approval, because VimpelCom's standard form of agreement included such 

a term. I make the same findings regarding 64NM as I do with respect to Mr. Leitner. 

[117] The inference which Catalyst asks to be drawn that West Face acquired from Mr. Moyse 

confidential Catalyst information about its interest and strategy to acquire WIND and about its 

regulatory strategy and that West Face passed that information on to Tenenbaum and LG 

Capital/64NM would amount to several witnesses purposely giving false testimony. I cannot 

make any such finding. To the contrary, I find that Mr. Moyse never communicated to anyone at 

West Face, either in the interview process or later, anything about Catalyst's dealings with 

WIND or of Catalyst's regulatory or telecommunications industry strategy regarding its interest 

in WIND and that Tenneabaum and that LG Capital/64NM were never advised of any such 

information by West Face or Mr. Moyse. 

[118] On that basis, the action against West Face for breach of confidence must fail. 

Did West Face make use of any Catalyst confidential information? 

[119] In light of the finding that no Catalyst confidential information was given by Mr. Moyse 

to West Face or passed on to the consortium members, it is not necessary to deal with this issue 

in any detail. I will deal with it briefly. 

[120] Assuming, without deciding, that some of the information said to have been passed on by 

Mr. Moyse to West Face was confidential", I would not find that West Face made use of it. 

[121] The price of the bid by West Face and the consortium with an enterprise value of $300 

million was based on what VimpelCom and its advisor UBS had made clear to West Face and 

others as to the amount that VimpelCom required. Even if Mr. Moyse had known and told West 

Face of the intention of Catalyst to bid at an enterprise value of $300 million, West Face made 

no use of such information. 

Mr. Glassman's evidence was that the industry generally held the view that Government regulations would have to 
change for a transaction such as the acquisition of WIND to work and that another bidder such as West Face would 
either assume or know that Catalyst was putting such a proposition to the Government. If this central point to the 
argument of Catalyst in this case was something that Catalyst believes a bidder such as West Face would assume, 
Catalyst is in no position to say that the information of what it was putting to the Government was confidential. 
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[122] The basic strategy of Catalyst was based on its belief that WIND could not survive 

without Government concessions that would allow WIND to sell its spectrum to an incumbent by 

the end of five years. Even had West Face or its consortium members been told of this strategy 

by Mr. Moyse or anyone else, it played no part in the reasoning of West Face to bid as it did by 

itself and later with the consortium. West Face did not hold the same view regarding the need for 

concessions and held the view that so long as WIND would be able to acquire additional 

spectrum to upgrade its network from a 3G (third generation) wireless network to an LTE ("long 

term evolution" or fourth generation) network, which was made clear by the Industry Canada 

announcement on July 4, 2014, WIND would be a viable business. The other consortium 

members held the same view.'2  

[123] For the same reason, even if Mr. Moyse disclosed to West Face the views of Mr. 

Glassman that the potential litigation by some other party against the Government would force 

the Government to grant concessions and that the Government was therefore softening its 

position on concessions, that disclosure played no part in the decision of West Face to make the 

bids that it did. 

[124] I accept the evidence of Mr. Griffin that West Face would never have based its strategy 

on the litigation that Mr. Glassman believed some unnamed party other than Catalyst would have 

pursued against the Federal Government over the regulatory restrictions that limited 

transferability of the 2008 spectrum licenses. His evidence was that based on its own discussions 

with Industry Canada, including during the May 21 meeting with Industry Canada, West Face 

believed that the Government was going to continue to maintain the existing restrictions on 

transfers of spectrum to incumbents. West Face never understood the Government's policy 

stance to be a bluff. Nor did Globalive, who told West Face on April 21, 2014 of its view that the 

Government would not change its policy. In spite of what Mr. Glassman asserted was his view of 

12  An email from Mr. Boland of West Face to consortium members of August 26, 2014 summarized a meeting with 
Mr. Lacavera of Globealive in which Mr. Lacavera expressed concern "that we [the consortium] may over reach (by 
asking for roaming, spectrum transfer to incumbent etc). Catalyst argues that this makes it plain that the consortium 
intended to push the Government for concessions despite agreeing to step into the shoes of VimpelCom in the first 
step. I do not accept that argument. The email said nothing about the intentions of West Face or the other members 
of the consortium. The offer by West Face, Tennenbaum and 64NM that had been made to VimpelCom on August 
7th  contained no such condition and the consortium did not seek any concessions from the Government before that 
deal closed. Nor is there any evidence that West Face or the other consortium ❑members ever sought concessions 
from the Government before the second step of the acquisition of WIND took place. 
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the potential litigation against the Government and the softening of the Government's position 

on concessions, the actions of Catalyst in its bid for WIND did not reflect a view that the 

Govermnent's knowledge of the threat of litigation and the Government's body language 

demonstrating that it was softening its position regarding concessions would massively mitigate, 

if not entirely eliminate, the financial risk in bidding. Catalyst had no intention of closing a deal 

with VimpelCom if it could not obtain the concessions it was looking for from the 

Government.' 3  

[125] In summary, if Mr. Moyse provided to West Face any confidential Catalyst information, I 

fmd that such information was not used by West Face in its acquisition from VimpelCom of its 

interest in WIND or of its later acquisition of its shareholding in WIND. For this reason too, the 

action for breach of confidence against West Face must fail. 

Did Catalyst suffer any detriment or compensable damage? 

[126] Even if a case of misuse of confidential Catalyst information were made out, I cannot 

find that it caused Catalyst any detriment or damage. 

[127] Catalyst has failed to establish that it suffered any detriment by any misuse of Catalyst 

confidential information. There is no evidence that the bid of the consortium of August 7, 2014 

was even looked at by the board of VimpelCom during the period of exclusivity with Catalyst, or 

that it played any part in the position taken by VimpelCom with Catalyst that it wanted a break 

fee from Catalyst. It was that position taken by VimpelCom that caused Catalyst to terminate 

discussions with VimpelCom. 

13  I have considerable doubt of the plausibility of any theory that the Government would change its position on 
granting concessions based on Mr. Glassman's statements to Industry Canada or anyone else in Government. Mr. 
Glassman was the chief architect of Catalyst's regulatory strategy. The Next Wave case that Mr. Glassman put so 
much store on does not appear to be of much if any relevance to the issue. While Mr. Glassman obtained a law 
degree, he never practised law. He admitted he is no specialist hi communication law or the law concerning the 
management of wireless spectrum in Canada. It is difficult to accept that based on his analysis the Government 
would soften its position. The Government never said that it would. Mr. Drysdale, the Government relations expert 
retained by Catalyst made clear to Catalyst that the Government had said it would not grant concessions to Catalyst 
and that Industry Canada, the PCO/PMO and Prime Minister Harper were entrenched on this. Mr. Acker of Faskens, 
Catalyst's lawyers, an experienced communications lawyer advised Catalyst on July 25, 2014 that the current 
Government had made it clear that any proposed transfer of commercial mobile spectrum to an incumbent would be 
subject to very close scrutiny and, in the current climate, most unlikely to succeed. 
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[128] On August 11, 2014 the Chairman of the Board of VimpelCom advised Mr. De Alba that 

the Board was concerned about the Government's behaviour and wanted protection in case the 

Government did not approve the transaction. The Chairman advised Catalyst that VimpelCom 

insisted on a new term that provided for a $5-20 million break fee if regulatory approval was not 

granted within 60 days. Mr. Glassman was furious and told his people on August 11, 2014 as 

well as Mr. Levin of Faskens who was advising Catalyst that VimpelCom had to announce the 

deal publicly that day or else there would be no deal. He stated "I am fed up. I do not want to 

hear a single more excuse from them". On August 14, 2014 Mr. Glassman told his people that 

the deal was technically dead or in deep trouble. The next day Mr. Levin advised that 

VimpelCom was "out to lunch and I think we should tell them". Mr. Babcock of Morgan 

Stanley, Catalyst's financial advisor, advised Catalyst to tell VimpelCom that "and then down 

communication. This needs to go past the exclusivity time and [VimpelCom] needs to see his 

alternatives and their terms." 

[129] Catalyst then told VimpelCom that the request for a break fee was unacceptable and it 

shut down communications and let the period of exclusivity expire. It was after that that 

VimpelCom and the consortium, including West Face, concluded a deal. Mr. Glassman 

acknowledged in his evidence that the reason the deal between Catalyst and VimpelCom fell 

through was because of the break fee that VimpelCom requested that Catalyst would not agree 

to. 

[130] For the same reason, Catalyst has not established that it suffered any damages. Catalyst 

has not established that but for the misuse by West Face of the confidential Catalyst information 

that it says West Face was given by Mr. Moyse it would have acquired WIND from VimpelCom. 

It was Catalyst's refusal to agree to a break fee requested by VimpelCom that caused Catalyst to 

end negotiations with VimpelCom. 

[131] There is another reason why Catalyst has not established any damages from misuse of 

confidential Catalyst information. It is clear that VimpelCom would not agree to any deal that 

carried any risk of the Government not approving the deal. Mr. Glassman's evidence throughout 

was that Catalyst would not agree to a deal without Government concessions permitting the sale 

of spectrum to an incumbent in five years. Mr. Riley in his affidavit of February 18, 2015 stated 

that during the exclusivity period, the only point over which VimpelCom and Catalyst could not 
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agree was regulatory approval risk. Catalyst wanted to ensure that its purchase was conditional 

on receiving regulatory concessions from Industry Canada, but VimpelCom would not agree to 

the conditions Catalyst sought. Given that evidence, and VimpelCom's refusal to agree to a deal 

that contained any such condition, there was no chance that Catalyst could have successfully 

concluded a deal with VimpelCom.14  

Spoliation 

[132] Around June 17, 2014, Mr. Moyse wiped all contents from his BlackBerry before 

returning it to Catalyst. He said he did so to remove personal information from the device. He 

said he understood that all information belonging to Catalyst would still exist on Catalyst's 

server. 

[133] On July 16, 2014, an interim order was made in the proceedings brought by Catalyst to 

enjoin Mr. Moyse from working at West Face. The order, consented to by Mr. Moyse, contained 

a provision that the parties would preserve their records relating to Catalyst and/or related to 

their activities since March 27, 2014 and/or related to or was relevant to any of the matters raised 

in the Catalyst action. The order provided that Mr. Moyse was to turn over his personal computer 

to his legal counsel for the taking of a forensic image of the data stored on it, to be conducted by 

a professional firm as agreed by the parties, and that he deliver a sworn affidavit of documents 

setting out all documents in his power, possession or control that related to his employment with 

Catalyst. Prior to delivering his personal computer to his lawyer, Mr. Moyse deleted his internet 

browsing history. He said he did this because he was concerned that his internet browsing history 

14  Several drafts of an agreement between Catalyst and VimpelCom were exchanged. VimpelCom continuously 
refused to agree to a condition that would make closing the deal conditional on the Government granting 
concessions on transferring spectrum to an incumbent. In the last draft that Mr. Saratovsky of VimpelCom and Mr. 
De Alba agreed was substantially settled, it provided in section 6(d) that before closing Catalyst could not (i) 
develop, evaluate or analyze any studies, analyses, reports or plans relating to the sale of the Business, or any of its 
assets, by the Purchaser to an Incumbent; or (ii) discuss with any Governmental Authority the sale or transfer of the 
Business, or any of its assets, by the Purchaser to an Incumbent. In light of that, I have difficulty with the position of 
Mr. Glassman that he would not close without Government concessions regarding spectrum, unless he intended to 
breach the terms of the agreement. Section 6(e) did permit Catalyst after closing to pursue regulatory concessions 
from Industry Canada that WIND had been seeking. Mr. De Alba's said on cross-examination that he did not think 
WIND had been seeking concessions to permit the sale of spectrum to an incumbent and agreed that if Catalyst had 
signed that agreement, it would not have been able before closing to seek concessions from the Government about 
selling spectnim to an incumbent.. Mr. De Alba asserted that section 6(e) would permit Catalyst to seek concessions 
on the sale of spectrum if Catalyst were to operate a wholesale business with WIND and not a retail business. I do 
not understand what would give Catalyst that right but in any event it is clear that Catalyst was interested in 
acquiring WIND to operate a retail operation. 
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would show that he had accessed adult entertainment websites and could become part of the 

public record. He says he did not think there was anything improper in doing so. 

[134] Catalyst says that Mr. Moyse engaged in spoliation of documents and that an inference 

should be drawn that the destroyed evidence would have been damaging to the defence of Mr. 

Moyse, and by extension West Face. It says the spoliation should detract from the reliability and 

credibility of Mr. Moyse. 

[135] Spoliation is an evidentiary rule that gives rise to a rebuttable presumption that destroyed 

evidence would be unfavourable to the party that destroyed it. Catalyst argues that spoliation in 

this case should be recognized as an independent tort. In argument Catalyst contended that 

damages could be assessed against Mr. Moyse and that an award covering the costs of the case 

would be appropriate. Catalyst also contended that West Face would be liable for the same 

amount on a theory of vicarious liability. 

[136] The parties agree that a finding of spoliation requires four elements to be established on a 

balance of probabilities, namely: 

(1) the missing evidence must be relevant; 

(2) the missing evidence must have been destroyed intentionally; 

(3) at the time of destruction, litigation must have been ongoing or contemplated; and 

(4) it must be reasonable to infer that the evidence was destroyed in order to affect 

the outcome of the litigation. 

[137] The drawing of an inference was described in Spctsic Estate v. Imperial Tobacco Ltd. 

(2000), 49 O.R. (3d) 699 (C.A.), leave to appeal refused, [2000] S.C.C.A. No. 547, at para. 10 

as: 

The spoliation inference represents a factual inference or a legal presumption that 
because a litigant destroyed a particular piece of evidence, that evidence would 
have been damaging to the litigant. 

[138] Thus there must be evidence of a particular piece of evidence that was destroyed. 
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[139] Courts in Canada have permitted a pleading of a tort of spoliation to stand to proceed to 

trial on the basis articulated in Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959 that it was not 

plain and obvious that such an action could never succeed. See Spasic, supra and McDougall v. 

Black & Decker Canada Inc. (2008), 97 Alta. L.R. (4th) 199 (C.A.). I was referred to no case in 

which spoliation was recognized as a tort and I do not believe the tort of spoliation has been 

recognized in Canada. Catalyst contends that the tort should be recognized in this case. 

[140] I will deal with the various claims of spoliation made by Catalyst. The first has to do with 

Mr. Moyse deleting his browsing history from his personal computer. 

[141] Mr. Moyse's evidence is as follows. He understood that pursuant to the order of July l6, 

2014, a forensic image would be created of his computer's hard drive for the purpose of 

determining what, if any, documents he had in his possession that related to Catalyst or to the 

issues raised in Catalyst's lawsuit. He was not concerned that his devices would be reviewed to 

identify relevant documents that related to Catalyst or to the issues raised in Catalyst's lawsuit as 

he had good, reasonable explanations for every Catalyst-related document that would be found 

and intended to disclose all such documents in his affidavit of documents, as required under the 

order. He was troubled that Catalyst would have access to his personal internet browsing history, 

and in particular that he had accessed adult entertainment websites. He was concerned that it 

might become part of the public record in this litigation. 

[142] Mr. Moyse therefore decided that prior to delivering his computer to his counsel, he 

would attempt to delete his internet browsing history from his computer. He did not believe that 

there was anything improper about his doing so as the order did not require him to maintain his 

computer "as is" for the five days before he was to deliver the computer or to preserve clearly 

irrelevant files. The focus of the order was to maintain and preserve documents relevant to this 

action. If the order had required him to maintain the computer "as is", he would not have used it 

at all prior to the image being taken. He felt that by deleting his browsing history he was deleting 

personal information not relevant to the litigation. 

[143] He was aware that the mere act of deleting one's internet browsing history through the 

browser program itself does not fully erase the record, and that a forensic review of a computer 

would likely capture some or all recently deleted material. He did some internet searches on how 
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to ensure a complete deletion of his Internet browsing history, and many websites said that 

cleaning the registry following the deletion of the Internet history would accomplish this. He 

purchased two software products from a company called Systweak. The first was software 

named RegCleanPro which lie purchased online on Saturday, July 12, 2014, for the purpose of 

deleting his internet browser history. On Sunday July 20, 2014 the day before he was to deliver 

his computer to his lawyers, he ran RegCleanPro software to clean up the computer registry after 

he had deleted his internet browser history. 

[144] I accept Mr. Moyse's evidence as to why he deleted his internet browsing history. There 

is no evidence to contradict his statements as to why he deleted his internct browsing history. He 

was a young man at the time who had a very close relationship with his girlfriend who is now his 

fiancée. He did not want his Internet searching to become part of the public record. In deleting 

this history, he did not intend to breach the order of July 16, 2014 or to destroy any evidence 

relevant to this litigation. This lack of intention to destroy relevant evidence precludes any 

finding of spoliation resulting from the deletion of his internet browsing history. 

[145] In closing argument, it was conceded on behalf of Catalyst that there is no evidence that 

Mr. Moyse destroyed documents that no longer exist either at Catalyst or West Face. Catalyst 

contends however that by wiping his browsing history, Mr. Moyse may have wiped evidence that 

he looked at Catalyst documents in his Dropbox account after deciding he was leaving Catalyst. 

Catalyst says that if those documents that he may have looked at in his Dropbox account 

included Catalyst documents involving WIND, it would be evidence that might suggest he 

wanted them to discuss with West Face. 

[146] There are difficulties with this contention. There is no evidence that Mr. Moyse ever 

transferred confidential Catalyst documents regarding WIND to his Dropbox account. Mr. 

Musters, the computer expert retained by Catalyst created a forensic image of Mr. Moyse's 

computer on June 21, 2014. The only time Mr. Moyse used his Dropbox account on his 

computer was on February 10, 2014 before Mr. Moyse was on the WIND team at Catalyst and 

long before he decided to leave Catalyst and go to West Face. There is no evidence what 

documents were in his Dropbox account that he accessed on that day. Moreover the timing does 

not lead to any cogent inference that documents accessed that day consisted of confidential 
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Catalyst documents regarding WIND that Mr. Moyse wanted to discuss with West Face. To 

make such a finding would amount to speculation rather than reasonably making an inference. 

[147] Catalyst has not established that Mr. Moyse looked at any documents in his Dropbox 

account dealing with Catalyst's WIND initiative or that he did so in order to discuss them with 

West Face. Nor has Catalyst established that any evidence that might be relevant to this litigation 

was destroyed by the wiping of Mr. Moyse's internet browsing history. 

[148] On July 16, 2014, the day on which the interim order was made requiring his personal 

computer to be turned over to his counsel, Mr. Moyse purchased online from Systweak a second 

software product named Advanced System Optimizer ("ASO") advertised as an all in one PC 

tune-up suite containing many different programs, one of which was a program called Secure 

Delete. 

[149] On July 20, 2014, at 8:09 p.m., a folder called Secure Delete was created on Mr. Moyse's 

computer. Catalyst contends that although the forensic evidence does not conclusively establish 

that Moyse ran the Secure Delete program, the undisputed circumstances in which it was 

purchased, downloaded, and launched the night before his computer was scheduled to be 

forensically imaged lead to the logical and reasonable inference that Mr. Moyse ran it to delete 

relevant inculpatory evidence. 

[150] This contention is somewhat contrary to the concession made in closing argument that 

Catalyst is not contending that Mr. Moyse destroyed documents that no longer exist either at 

Catalyst or West Face. In any event, I cannot find that Mr. Moyse ran the Secure Delete program 

in order to destroy documents or that any documents were destroyed. 

[151] Mr. Moyse denies that he ever ran the Secure Delete program to delete any documents. 

His evidence is that he bought the ASO software because his computer was naming slowly. On 

July 20, 2014, he opened both the RegCleanPro and the ASO software to see what they could do 

and he investigated what products the ASO offered and what the use of those products would 

entail. He did this by clicking on the various parts of the program. He said he was certain that he 

did not run the Secure Delete product or any other to delete any Catalyst documents or anything 

else from his computer that could have been relevant to this litigation and that since his computer 
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was returned to him after the image was taken from it, he has used ASO a number of times to 

clean up his computer and optimize its fiinctioning. 

[152] An Independent Supervising Solicitor ("ISS") was appointed to review the forensic 

images taken from Mr. Moyse's computer. The ISS's forensic expert reached the conclusion that 

it could not determine whether the Secure Delete function had been used to delete an individual 

file or files and that it accordingly could not express any conclusion on that possibility other than 

to note that it exists. 

[153] Although not the case from the start, the forensic experts retained by Catalyst and Mr. 

Moyse now agree on most of the forensic evidence. Mr. Musters, the expert for Catalyst, at first 

stated in his affidavit that a Secure Delete folder is not created merely by downloading the ASO 

software but is only created when a user runs the Secure Delete feature to delete a file or folder 

from the computer. He concluded from the existence of the Secure Delete folder on Mr. Moyse's 

computer that Mr. Moyse had deleted one or more files on his computer. The evidence of Mr. 

Lo, the computer expert for Mr. Moyse, was that the presence of a Secure Delete folder on Mr. 

Moyse's system is not evidence that he ran the Secure Delete program, or used it to delete any 

files. 

[154] At trial Mr. Musters acknowledged that he was wrong and that the presence of a Secure 

Delete folder does not mean that the function was used to delete a file. Both experts agreed that a 

Secure Delete folder, such as the one found on Mr. Moyse's computer, is created as soon as a 

user clicks Secure Delete on the ASO menu, but before the product is used for any purpose. The 

Secure Delete folder is created even if a user does not delete a single file. 

[155] Although acknowledging his error in concluding that Mr. Moyse deleted a file merely 

from the presence of the Secure Delete folder on his computer, Mr. Musters did not change his 

opinion that Mr. Moyse most likely did use the Secure Delete function to delete files from his 

computer to prevent them being recovered by a forensic analysis. His reasoning however is 

something that falls outside of a forensic analysis and his expertise. What Mr. Musters was doing 

was engaging in an exercise of a judge or jury in considering possibilities unrelated to a forensic 

analysis. He said: 
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My conclusion is based on a number of factors. The program was purchased and 
paid for. The Secure Delete feature is a function of a program called the advanced 
system optimizer, and when you load -- when you launch advanced system 
optimizer, you get a home screen, and the Secure Delete feature is not on the home 
screen. There are about five options, if you will, on the left-hand side, one of them 
is security and privacy. If you then go to the security and privacy, it gives you, I 
believe, three options, one of them being Secure Delete. Underneath the Secure 
Delete it says this is how you permanently erase a file, its contents, never to be 
recovered, and then you launch -- then you click on that Secure Delete feature to 
launch that function. That's when the folder gets created. I draw my conclusion in 
13 on the fact that the program was bought, paid, installed, it wasn't easy to get to 
that function, and it was done on the night before the ISS was to examine the 
computer. 

[156] In a prior affidavit after learning of his error, Mr. Musters expressed the opinion that Mr. 

Moyse likely used the Secure Delete program to delete files and relied on several factors, based 

much on the same reasoning as he expressed at trial. One was that Mr. Moyse had exhibited a 

pattern of conduct that was consistent with taking confidential information from his previous 

employer. He admitted on cross-examination that he did not know if the documents he was 

referring to were confidential. Another was that the running of the Secure Delete program the 

night before Mr. Moyse was to deliver his computer to a forensic expert was too coincidental to 

be an innocent "mistake". Mr. Moyse never said that what he did with the ASO software, 

including clicking on the Secure Delete portion of it, was a mistake. 

[157] I am troubled by the assertions of Mr. Musters. They are really outside of his expertise 

and indicate somewhat of a less than neutral observation of an expert. They are argument and 

speculation. 

[158] It would not be entirely surprising that Mr. Moyse purchased the ASO software for other 

than a nefarious purpose. He saw it while searching the internet for a product that would help 

him prevent disclosure of the fact that he had accessed adult websites on the internet. The AOS 

software was sold by the same company that sold the RegCleanPro that he used. He used the 

RegCleanPro software on the night before he was to turn over his computer to his counsel for the 

reasons he has stated. To then look at the ASO software, including looking at the Secure Delete 

program on it, at the same time without using it to delete files is not something that can be 

concluded is too coincidental, as stated by Mr. Musters. Mr. Moyse's evidence that he has used 
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the ASO software to optimize or clean up his computer since it has been returned to him was not 

challenged. 

[159] Mr. Musters has also speculated that Mr. Moyse took steps by using the Registry Editor 

on his computer to remove evidence that he had used the Secure Delete program to delete files. 

Mr. Lo, the expert called by Mr. Moyse, testified that he found no evidence that Secure Delete 

had been used to delete any files or folders from Mr. Moyse's computer. Mr. Lo explained that if 

the program had been run on the computer, a Secure Delete Log which maintains records of the 

files deleted would have been found, but no such log exists on Mr. Moyse's computer. Mr. 

Musters agreed that using Secure Delete to delete files would result in the creation of a Secure 

Delete Log but he speculated that Mr. Moyse took steps by using the Registry Editor on his 

computer to remove evidence that he had used the Secure Delete program to delete files. 

[160] Both experts agreed that it would be theoretically possible for a user to use the 

computer's Registry Editor to delete a Secure Delete Log. They differed on how easily that could 

be done. Mr. Musters said it could be done very easily. His explanation suffered somewhat by a 

hiccup in the information he said was available to the public which turned out to be information 

on how to remove the entire ASO program and not just the removal of the remnant files. Mr. Lo 

testified that it would be complicated and risky for a lay user to use a Registry Editor to hide the 

use of the Secure Delete program and said there was no evidence he found on Mr. Moyse's 

computer that he had done so. 

[161] I have considerable doubt that Mr. Moyse had the expertise needed to hide the use of the 

Secure Delete program on his computer. He left on his computer the ASO software and the 

Secure Delete folder, along with emails and the receipts recording his purchase of the software, 

to be easily found by a forensic investigator. Mr. Musters asserted at one place in his evidence 

that Mr. Moyse's understanding that cleaning the registry of his computer to erase his browsing 

history made no sense, which is somewhat inconsistent with a view that Mr. Moyse knew 

enough about a registry to remove evidence of his use of the Secure Delete program. 

[162] It is not necessary to come to a final conclusion on how easily one could hide the use of 

the Secure Delete program. Whether or not it would have been easy or difficult to use the 

registry to remove evidence that the Secure Delete program had been used to delete files, it 
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would be sheer speculation unsupported by any forensic evidence to find that Mr. Moyse did 

erase any prior use of the Secure Delete program. Mr. Musters in his April 30, 2015 affidavit 

said as much by saying it was impossible to determine whether the absence of wiping history in 

the Secure Delete system summary means that Mr. Moyse did not use the software to 

permanently delete files or folders or whether he used the software and then removed the 

evidence of his having done so by deleting the Secure Delete files from his registry. His 

conclusion that Mr. Moyse likely used the Secure Delete program to permanently delete files 

from his computer was not based on forensic evidence but on speculation outside of his field as a 

forensic computer analyst. 

[163] Without cogent evidence that Mr. Moyse managed to remove from his computer the 

evidence that he had used the Secure Delete function, there is no cogent evidence that he used 

the Secure Delete program in the first place to delete any documents from his computer. I find 

that Catalyst has not established that Mr. Moyse used the Secure Delete program to delete to 

delete any relevant evidence. 

[164] Regarding the wiping of his BlackBerry before returning it to Catalyst, Mr. Moyse's 

evidence is that his BlackBerry contained photographs and text messages of a personal and 

private nature, and he thought it was completely reasonable to take steps to ensure that they 

would not be accessible to the next user of the company issued BlackBerry. The only email 

address associated with the BlackBerry was his Catalyst email address, and Catalyst had full 

access to those emails on its server. Catalyst admits it would have had all emails that were sent 

through this account on his BlackBerry. Mr. Moyse's evidence is that he did not believe that he 

used his BlackBerry to communicate with West Face, although it turned out later that he had 

used it once or twice to receive telephone calls. Mr. Moyse admits it was a mistake to have 

wiped his BlackBerry. 

[165] I accept that Mr. Moyse had no intent to destroy relevant evidence on his BlackBerry, 

and there is no evidence that any relevant evidence was destroyed. The call logs of his calls with 

West Face are in evidence. 
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[166] In summary, I find that Catalyst has not established that Mr. Moyse intentionally 

destroyed evidence in order to affect the outcome of this litigation. There is no basis to find that 

or infer a presumption that Mr. Moyse destroyed evidence that would be unfavourable to him. 

[167] So far as the argument that West Face has liability for any spoliation of Mr. Moyse, I see 

no basis whatsoever for such a conclusion. Whatever Mr. Moyse did, he did it after he was on 

leave of absence from West Face and did it for his own concerns, not out of any concern to 

protect West Face in this litigation. 

[168] I need not consider whether an independent tort of spoliation exists in Ontario. 

Conclusion 

[169] The action is dismissed in its entirety. The defendants are entitled to their costs. If not 

agreed, written submissions along with proper cost outlines may be made within 15 days and 

reply submissions may be made in writing within a further 15 days. 

)0m,LLAJJ: 
Newbould J. 

Released: August 18, 2016 
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PART I. OVERVIEW

1. This appeal concerns the test for the novel tort ofspoliation ofevidence and the conduct of

a six-day hybrid trial in which, among other things, the trial judge applied different standards of

scrutiny in order to assess the credibility of the parties' witnesses.

2. In early August 2014, The Catalyst Capital Group Inc. ("Catalyst") and VimpelCom Ltd.

("VimpelCom") finalizedthe terms of a transaction pursuant to which VimpelCom would sell its

majority interest in Wind Mobile ("Wind") to Catalyst. At the time, the parties had agreed to an

cxclusivity period during which VimpelCom was precluded from considering other offers.

3. The day before VimpelCom's board met to approve the deal, a consortium of private equity

firms (the "Consortium"), which included West Face Capital Inc. ("Vy'est Face"), tendered an

unsolicited "superior" offer to Catalyst's offer. Immediately thereafter, VimpelCom sought

changes to the Catalyst transaction that scuttled that deal and cleared the way for the Consortium.

4. West Face had previously been negotiating with VimpelCom for several months, with no

success. It knew Catalyst was a rival bidder and it knew that VimpelCom's minimum enterprise

value for Wind was $300 million. Curiously, the Consortium's offer came in at the minimum

price. The offer was only "superior" to Catalyst's offer in that the Consortium waived a

requirement for regulatory approval for the sale - a condition that Catalyst could not match.

5. How could West Face know that the Consortium's offer was "superior"? How could it

know that Catalyst would not match that offer? How did it know that the regulatory risk was

negligible? The answer to these questions is related to earlier events in2014.

6. In May 2014, Brandon Moyse ("Moyse"), an analystatCatalyst, left Catalystto take a

position at West Face. Moyse had been working on Catalyst's telecom deal team and was
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intimately familiar with Catalyst's 'Wind strategy, including its approach to managing regulatory

risk. That confidential information, if shared with V/est Face, would give it an unfair advantage.

7. In June 2014, 
'West Face and Moyse refused to honour the non-competition covenant in

Moyse's employment agreement, even though V/est Face had no real work for Moyse. Catalyst

commenced this action, obtained an interim order in July 2014, and an interlocutory injunction in

November 2014. But it was too late: West Face had already bought V/ind. Catalyst amended its

claim to seek, among other things, a constructive trust over West Face's interest in V/ind.

8. ln 2015, Catalyst learned through a report from an independent supervising solicitor

("ISS") that Moyse had launched military-grade deletion software (known as a "scrubber") the

night before he turned over his computer for the making of a forensic image of its contents. Moyse

also deleted his web browser history. Catalyst amended its claim to add a claim for spoliation.

g. In January 2016, the Consortium applied for approval for a plan of arrangement to sell

Wind to Shaw Cable. Catalyst opposed the application, which sought to compromise its

constructive trust claim. In the plan of arrangement approval hearing, Catalyst averted to its

intention to add the Consortium members as defendants to this action and to expand the scope of

its claim for misuse of confidential information.

10. Justice Newbould, the application judge and the case management judge in this action,

denied Catalyst permission to expand its claim and directed that an expedited hybrid trial proceed

only as against Vy'est Face and Moyse on a naffower set of issues, including the spoliation claim.

11. The trial was heard by Justice Newbould over six days with evidence in chief adduced

mainly in affidavit form, and with brief oral examinations in chief followed by extensive

cross-examinations. The trial judge dismissed the action in its entirety.
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12. Catalyst advances four grounds of appeal. First, the trial judge applied the wrong test for

spoliation andlor erred in his application of the test by accepting evidence of Moyse's subjective

intent to ground a finding that he did not intend to destroy evidence. This error held Catalyst to an

incorrect standard of proof that would make it nearly impossible to ever prove spoliation.

13. Second, the trialjudge erred by applying different standards in assessing the evidence and

credibility of Catalyst's witnesses and the defendants' witnesses. The trial judge relied on minor

inconsistencies in evidence to determine that Catalyst's witnesses were not credible. In contrast,

the trial judge excused glaring inconsistencies in the defendants' witnesses' evidence.

14. Third, the trial judge erred by making factual findings on issues he previously ordered were

not to form part of Catalyst's cass. Despite his prior ruling, and with knowledge thatCatalyst had

commenced a separate claim against the Consortium and VimpelCom, the trial judge made

findings of fact on an incomplete evidentiary record that were irrelevant to the issues raised in the

trial. It is impossible to know how these obiter findings may have affected the trial judge's overall

fìndings at trial.

15. Finally, the trial judge committed important palpable and overriding errors of fact:

(a) He found that Moyse did not possess confidential knowledge about Catalyst's

negotiations with VimpelCom when documentary evidence proved otherwise;

(b) He found that V/est Face did not possess Catalyst's confidential information about

V/ind in the face of internal communications that contradict that assertion; and

(c) He found that West Face did not misuse Catalyst's confidential information in the

face of W'est Face's own documents that suggested otherwise.

16. These errors are too significant to resolve on the record before this Court. Catalyst requests

that this Court vacate the trial judge's judgment, make a finding of spoliation as against Moyse and

order a new trial on all other issues.
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PART II. FACTS

A. THE PARTIES

17. Catalyst is an investment management firm specializing in distressed and undervalued

situations for control or influence. It uses a flat staffing model to manage more than $3 billion in

assets.l During the relevant period, Catalyst had three partners, a vice-president and two analysts.

18. Brandon Moyse was one of those analysts.2He commenced employment at Catalyst in

November 2012. Moyse previously worked at Credit Suisse and RBC Capital Markets. Moyse

obtained a degree in mathematics from the University of Pennsylvania.3

19. In2014, as part of his search for new employment, Moyse's description of his role as an

analyst at Catalyst emphasized his leadership in the initial analysis of potential distressed debt and

special situation investments and his perfbrmance of complex financial modelling.a Although

Moyse was the lowest level of investment professional at Catalyst,s Catalyst is an extremely small

organization- at all material times, it employed only six investment professionals (including the

three partners) while Moyse was working there.

20. West Face is a competitor to Catalyst. In2014, Vy'est Face launched a fund that focused on

similar investments and used a similar funding model as Catalyst.6 Like Catalyst, West Face has a

flat staffing model: in20l4, it employed four partners and four analysts.T

t CCG0028716 - Affidavit of James Riley sworn February 18,2015 ("CCG0028716 - Riley Feb 18,2015 Affidavit"),
at tf3 (Compendium ("CPM") Tab 12,page272); CCG0028710 - Afhdavit of Gabriel de Alba, sworn May 27,2016
("CCG002871 0 - de Alba May 27 ,2016 Affidavit") at fl4 (CPM Tab 12, page 273).
2 8M0005359 - Afhdavit of Brandon Moyse, affirmed June2,2016 ("8M0005359 - Moyse June2,2016 Affidavit"),
at fl14 (CPM Tab l2opage274).
3 8M0005359 - Moyse June2,2016 Affidavit at fl10-11 (CPM Tab 12,page275).
4 V/FCO 1 08 870 - Moyse curr iculum v it ae (CPM "I ab 12 o pages 27 6-27 7).
5 Reasons for Judgment of Justice Newbould dated August 18,2016 ("TJo'), at fl35 (CPM "lab 4, page 34).
6AffidavitofAnthonyGriffinswornJune 4,2016("GriffinJune4,2016Affidavit")at'!Ì18(CPMTab12,page278).
7 Read-in from Examination for Discovery of Anthony Griffin held May 10,2016 ("Griffin May 10, 2016
Discovery"), pp. 102:15 - 103,,25 (CPM Tab 110 pages 183-184).
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B. THE WIND OPPORTUNITY

21. The confidential information at the heart of this action concerns Catalyst's efforts to

purchase W'ind, an independent wireless telecommunications company. Wind owned spectrum

licenses set aside by the Canadian government to encourage small wireless players to enter the

market, which is dominated by three "incumbent" companies: Bell, Rogers and Telus.s

22. V/ind's principals were Globalive Canada Inc., a Canadian corporation, and Orascom

Telecom Holdings, a foreign company. Orascom owned a majority financial interest in Wind but,

in order to satisfy foreign ownership regulations, Globalive controlled the voting interest. In201l,

VimpelCom, a Dutch company, bought Orascom's interest in Wind.e

23. In 2012, the Canadian government loosened its restrictions on foreign control of small

telecoms such as Wind. VimpelCom tried to acquire full control of V/ind, but the government

refused to approve the takeover notwithstanding the loosened restrictions.l0In early 2013, after

Wind suffered repeated losses, VimpelCom began the process of selling its investment in Wind.11

24. The sales process was confidential - potential bidders did not know who else was

interested in the acquisition. Catalyst owned a significant debt position in Mobilicity, a wireless

operator that was in a CCAA restructuring process, and saw an opportunity to merge V/ind and

Mobilicity to form a viable fourth wireless carrier to compete with the three incumbents.12

25. Catalyst's negotiations with VimpelCom began in late 2013. On January 2,2014, Catalyst

delivered a letter of intent to VimpelCom. The negotiations were briefly put on "pause" while the

8 Affidavit of Simon Lockie, sworn June 6,2016 ("Lockie June 6, 2016 Affidavif'), atf6 (CPM Tab 12,page279);
CCG0028710 - de Alba May 27,2016 Affidavit atll7 (CPM Tab 12, page 280).
e Lockie June 6, 2016 Affidavit at fl9 (CPM Tab 12, pages 281-282);CCG0028710 - de Alba May 27,2016 Affidavit
at fl19 (CPM Tab 12, page 283).
ro TJ at lT22 (CPM 'lab 4, page 32).
rr Lockie June 6, 201 6 Affidavit at nlT (CPM Tab 12, pages 284-285).
t2 CCG0028710 - de Alba May 27,2016 Affidavit at'!f 16 (CPM Tab 12, page 286).
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parties participated in a new spectrum auction, so as to avoid any perception of collusion. In

February 2014, Catalyst re-engaged with VimpelCom.13

C. MARCH 2OI4: MOYSE JOINS CATALYST,S TELECOM TEAM

26. Moyse joined Catalyst's "core" telecommunications team in early March. At the time, he

was aware that Catalyst sought to build a fourth retail wireless carrier through a combination of

Wind and Mobilicity.l4 Between March and May 2014, Moyse was heavily involved with

Catalyst's mobile deal team, and in particular in the Wind opportunity. Among other things:

(a) Moyse prepared apro-forma ftnancial statement showing Catalyst's understanding

of the value of a combined V/ind and Mobilicity entity;rs

(b) Moyse prepared materials to deliver to the regulatory authoritiesr6;

(c) Moyse assisted in preparing Catalyst's investment memorandum for V/ind, which

set out Catalyst's investment thesis;17 and

(d) Moyse actively participated in the due diligence review process for V/ind.l8

27. Notably, Moyse created two crucial presentations that Catalyst delivered to the federal

government in confidential meetings held in March and May 2014 to seek support for Catalyst's

anticipated purchase of 'Wind. The first presentation summarized Catalyst's strategy to build a

fourth retail mobile carrier. The presentation also set out in detail the concessions that Catalyst

sought from Industry Canadaand the federal government at a meeting held in late March 2014:1e

13 CCG00287 1 0 - de Alba May 27 ,2016 Affidavit at tf26 (CPM Tab 12, page 287); CCG002517 6 and CCG0025177
(CPM Tab 12, pages 288-290).
ta TI atlT40 (cPM Tab 4, page 36).
15 TJ at 1Ì35 (CPM Tab 4, page 34); CCG001 1536 (CPM Tab 12, pages 291-292).

'6 CCG0011564 and CCG0011565 - March 2014 Presentation (CPM "lab 12, pages 293-308); TJ at n4l-42 (CPM
Tab 4, page 36).

'7 CCG00095 l6 and CCG00095 l7 - }i4ay 2014 Presentation (CPM Tab 12, pages 309-320).
18 TJ ar T50 (cPM Tab 4, pages 39-40).
re TJ ar n4l-42 (CPM Tab 4, page 36).
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28. In May 2014 Moyse created a second presentation, which was largely a recreation of the

March presentation and which contained similar details concerning regulatory risk:20

Strategic Options: Option 1 (now severely hindered)

Ootlon 1 {now ssvèrèlv hlndêrédl - Comblnatlon of wlND canäda / Mob¡lic¡tv to crôaté a 4lh Nal¡onal Cad€r
tocused on ths relail mart(et:

Negot¡ât¡ons with Vimpelcom a.e well advanæd but no deal can be completed w¡thout establ¡shing a viable
regulatory and êænomic f,amework. Deadline is Mãy 23. 2014. to complete sale and purchase ãgreement ("SPA")

, Meets Governûent pol¡çy: delivers lo lhe Gonsumerwh¡le eliminat¡ng incumbent dom¡nânce

Roquires:
. ln due d¡ligence. WIND has confirmed that the business w¡ll "hit a wall' ¡n 2018 or earlier without addit¡onal spectrum

. Guãrsnlæd regulated who¡êsale cost ånd roaming æntrects

- Çostplug approach - tow€rs and roaming

- Caps on roam¡ng fees

. Potenlial to partn€r/êxchâng€y'rsnl spgctrum from and to ¡ncumbents ("subordinalo l¡cåns¡ng') to f¡ll sp€ctrum
requireñênts lo opôrate compêt¡tive LTE network

. Thè ab¡lity to opefate as a fètail-only business us¡ng incumbents'nêtworks outsidê licensè âreas to acôelerâte
subscriber growlh and move lo breakeven qu¡cker

. Ab¡l¡ly 1o exit the investmênt w¡th no reêtriclions in 5 years

- Catalyst will mâke an undertaking that belore sell¡ng 10 an incumbent, ¡t will pursue an IPO or another
strâl€g¡c sãle pr¡or to the end of th€ 5 yêar per¡od

20 CCG0011565 - March 2014 Presentation (CPM Tab 12, pages 321-335). This page was slightly altered to remove

excess white space.
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29. After the May meeting with Industry Canada" Newton Glassman, Catalyst's managing

partner, sent an email to the deal team that affirmed his opinion that the government would

eventually yield to Catalyst's demands, but not before Catalyst committed to purchase Wind'2|

D. MOYSE'S EFFORTS TO FIND ANOTHER JOB LEAD TO WEST FACE

30. By late 2013, Moyse was dissatisfied with his role at Catalyst and started searching for

another job.22 However, despite searching in both New York and Toronto, he did not have any luck

in securing employment until he applied to West Face in March 2014.

31. On March 23,2014, the same day that he prepared the presentation referred to above,

Moyse met with Tom Dea ("Dea"), a West Face partner, to discuss a possible move to West Face.

32. Immediately following his first interview with Dea, Moyse emailed four of Catalyst's

internal confidential investment memoranda to Dea and passed them off as his own "writing

samples".23 Dea saw that the memoranda were marked confidential, but that did not stop him from

distributing them to his partners or from reviewing them. Dea claimed he was not concerned about

the confidentiality stamp because West Face was not interested in the investments described in the

memos, as if that justified his review and distribution of Catalyst's confidential memos.24

33. 'West Face did not disclose to Catalyst what Moyse or Dea had done. Moyse deleted the

email by which he sent the memos so as to hide the record of his conduct.2s This was not the only

time that Moyse would delete evidence of his activities to avoid its discovery by Catalyst.

2' CCG0025842 (CPMTab 12, pages 336-337).
22 TJ atlT53 (cPM Tab 4, page 40).
23 WFCO108593 - Email from Moyse to Dea and memos (CPM Tab 12, pages 338-341).
24 Trial Transcript June 10, 2016 atpp. 1259:l - 1261:20 (CPM Tab 11, pages 185-187).
25 CCG0028717 - Affidavit of James Riley sworn July 14, 2014 atfl12-13 (CPM Tab 12, pages 342-343).
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34. In April 2}I4,Moyse met with the other three West Face partners.26 Immediately prior to

these meetings, Dea re-circulated Catalyst's confidential memos to his partners.

35. On May 16,2014, Moyse received an oral employment offer from Dea. On }|4ay 22,2014

Dea sent Moyse a written offer.27 The next day, Moyse resigned from Catalyst via email while he

was on vacation in Southeast Asia. Because Moyse was required to give thirty days' notice of

resignation, his employment at'West Face was scheduled to commence on J:urrre23,2014.28

36. Despite being on vacation half way across the globe and planning to leave Catalyst, Moyse

continued to show interest in the Wind transaction. On May 20 and2l,2014, Moyse and the other

analyst on the Wind transaction, Lorne Creighton, exchanged emails using their personal email

accounts.2e Amidst a discussion concerning when Moyse intended to inform Catalyst of his

intention to resign, Moyse asked Creighton on May 20,2014, o''What's the story with V/ind?"

37. Creighton replied on May 2I,"OnWind, Zachsaid as far as he knows the plan is to submit

and offer Friday...I'm continuing to work on the memo, and Zach asked for more diligence

questions that we can bombard them with...no real idea what's going on or if we are actually going

to do the deal."

38. On May 23,2014, Moyse spoke with Dea by phone using his Catayst-issued Blackberry.

The call lasted 16 minutes.3o

26 V/FC0 I 08736 - Email from Dea to Fraser and Zhu sent April 1 5, 2014 (CPM Tab 12, page 344).
27 WFC00l 12266 -Affidavit of Thomas Dea sworn June 3, 2016 attl28 (CPM Tab 12' page 345).
28 TJ at 1T58 (CPM Tab 4,page 42).
2e 8M0004981 - Emails between Creighton and Moyse dated May 20 &21,2014 (CPM Tab 12, pages 346-347).

Moyse produced dozens of emails, some of which expressly concerned the circumstances of his resignation and the

Vy'ind transaction, in April and ly'ray 2016 after a demand from Catalyst and a 9:30 appointment with the Court.
30 WFCS109530 - Log of phone calls between Moyse and West Face's office telephone system (CPM Tab 12,page

348).
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39. Notably, after he spoke to Dea, Moyse emailed Creighton to ask, among other things, if

Catalyst made a Wind bid.3l Moyse testihed that his interest was "idle curiosity". But this curiosity

is inconsistent with Moyse's subsequent affidavits, sworn just over a month later, that stated

Moyse barely worked on the V/ind deal or knew any of its details.32 Moyse's inquiries to

Creighton were not idle curiosity but specific questions about the state of Catalyst's negotiations.

40. Moyse's resignation email deliberately neglected to mention that he had accepted a

position at V/est Face. Moyse first revealed this information when he returned to Catalyst on May

26.Thatday, Moyse was placed on "garden leave". Catalyst later demanded that Moyse return his

Catalyst-issued Blackberry. He did so with the knowledge that Catalyst was contemplating legal

action against him, but only after wiping its memory clean, thereby destroying records of his text

communications and call history.33 Moyse claimed his intention \vas to protect personal

information, but this is questionable given that he owned a second, personal phone at the time.3a

E. WEST FACE AND MOYSE MISLEAD CATALYST BEFORE ACTION
COMMENCED

41. By letter from its outside counsel sent May 30,2014, Catalyst informed West Face that

Moyse was bound by a six-month non-compete clause and a strict confidentiality covenant. In

reply, West Face took the position that the non-compete was unenforceable and that Catalyst had

not provided any evidence that Moyse had breached his confidentiality obligations.3s As Justice

Lederer pointed out in his November 2014 injunction decision, this reply was misleading, as V/est

31 8M0004983 - Emails exchanged between Moyse and Creighton on May 23 and24,2014 (CPM Tab 12, pages

349-3s0).
32 Trial Transcript June 13, 2016 - Moyse Cross-examination at pp. 1577:7 - 1579:5 (CPM Tab 11' pages 188-190)
33 ccc0018698 (CPM Tab 12, page 351).
3a Moyse May I l, 2015 Cross-examination atpp. 104:20 - 105:1 (CPM Tab l1' pages 191-192).
35 TJ ar 1T62 (CPM Tab 4, page 43).
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Face already knew that Moyse had, in fact, breached his confidentiality obligations by sending

Vy'est Face the four confidential investment memos.

42. In further correspondence, West Face and Moyse continued to deny any wrongdoing. In

response to a comment from Catalyst's counsel about Moyse's involvement in a "telecom" deal,

West Face erected a "confidentiality wall" on June 20 to bar Moyse from communicating with

anyone at West Face about'Wind, but not Mobilicity, even though at the time, Catalyst's pursuit of

Wind was confidential and its involvement in Mobilicity was public knowledge.36

43. Catalyst's suspicion over Moyse's departure was heightened by West Face's refusal to

delay Moyse's start date while the parties sorted out the issue of his restrictive covenant. Catalyst

investigated Moyse's electronic activity prior to his resignation. This investigation revealed that:

(a) In late March 2014, two days after his interview with Dea, Moyse accessed several

investor letters over an eleven-minute period of time (too short to actually read the

letters) that were unrelated to his employment duties;37 and

(b) Moyse had transferred hundreds of Catalyst files to his personal Dropbox

account.3S

44. On June 26,20l4,Catalyst commenced a claim against Moyse and West Face for breach of

the covenants in his employment agreement. Catalyst also sought an interim and interlocutory

injunction to prevent Moyse from working at West Face during his non-compete period.3e

36 wFC0000050 (cPM Tab 12, page 352).
37 CCG0028714 - Affidavit of Martin Musters sworn June 26,2014 ("CCG0028714 - Musters June26,2014
Affidavit") at flI2 (CPM Tab 12, page 353).
3s CCG0028714 - Musters June26,2014 Afftdavit 1ÌS-9 (CPM Tab 12, page 354). Dropbox is a cloud-based storage

program that allows a user to save files and access them from any other computer or mobile device (le. iPhone or

iPad).
3e Catalyst's Notice of Motion for injunction dated June 26,2014 (CPM Tab 12, pages 355-363); Statement of Claim

(CPM T ab 12, page 364-37 9).
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F. MOYSE SCRUBS HIS COMPUTER AND DELETES HIS \ilEB HISTORY

45. On July 16,2014, at the hearing for the motion for interim relief, the parties consented to an

interim order, pursuant to which:

(a) Moyse agreed not to work at 'West Face pending the determination of Catalyst's

motion for interlocutory relief;

(b) The defendants agreed to preserve their records, whether electronic or otherwise,

that related to Catalyst, andlor related to their activities since March 21, 2014

andlor related to or are relevant to any of the matters raised in the action, except as

otherwise agreed to by Catalyst;

(c) Moyse consented to the creation of a forensic image of his personal devices, to be

held in trust by his counsel pending the outcome of the motion for interlocutory

relief (which sought the appointment of an ISS to review the images); and

(d) Moyse agreed to swear an affidavit of documents setting out all documents in his

power, possession or control that relate to his employment at Catalyst.a0

46. The forensic images of Moyse's devices (the "Images") were made on Monday, July 21,

2014. On November 10, 2014, Justice Lederer authorized an ISS to analyze the Images. Among

other things, Justice Lederer found that:

(a) West Face and Moyse did not respond to Catalyst's concerns regarding its

confidentiality in a meaningful way until after Catalyst sought an injunction;

(b) Moyse swore an aff,rdavit that dismissed Catalyst's concerns as "speculation and

innuendo" when he knew or ought to have known thatitwas wrong to do so;

(c) Moyse admitted that between March and May 2014, he deleted documents, which

were expected to be found via the ISS's analysis of the Images;

(d) Moyse could not be trusted to review his documents and determine for himself

what should be produced in the action.al

40 CCG0028703 - Order of Justice Firestone dated July 16,2014 (CPM Tab 12, pages 380-383)
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47. In its report, delivered in20l5,the ISS revealed that on the morning of the interim motion,

Moyse installed registry cleaning software and the scrubber software on his personal computer.

The ISS also determined that at 8:09 p.m. on July 20,2014, the night before he handed his devices

over for the creation of the Images, Moyse launched the scrubber.42Later, it was revealed that

Moyse also deleted his web browsing history and ran the registry cleaner on that night.a3

48. At trial, forensic IT experts for both Catalyst and Moyse testified that in order to launch the

scrubber, Moyse would have had to click on specific buttons on two different screens of the

software. It was therefore highly unlikely that the scrubber was launched by accident, as claimed

by Moyse in his swom evidence before trial.aa

49. Moyse testified that he deleted his web browsing history to hide evidence of his having

visited pornography and gambling websites. He claimed he did not want that activity to come to

light in this action. However, he admitted that he never sought advice from his then-counsel as to

whether that activity would be disclosed in the action, nor did he tell his lawyers that he intended to

delete his web browsing history before he turned over his computer for imaging.a5

G. CATALYST LOSES ITS BID FOR WIND DESPITE A "DONE" DEAL

50. While Moyse was pursuing a job at West Face, Catalyst was pursuing the Wind

opportunity. In March 2014, Catalyst and VimpelCom agreed to maintain confidentiality over the

ar Judgment of Justice Lederer dated November 10, 2014 (CPM Tab 74, pages 103-132).
42CCc0018671-DraftReportofthe ISS, pp.4l-43 at144-48 (CPM Tab12, pages384-386).
43 TI attÌ45 (CPM Tab 4, page 37).
aa Moyse May 11, 2015 Cross-examination at pp. 87:9 - 89:14 (CPM Tab 11, pages 193-195); 8M001935 -
Affidavit of Brandon Moyse sworn April 2,2015 arll45-47 (CPM Tab 12, pages 387-388); Trial Transcript June 8,

2016 aIp.667:7-25 (CPM Tab 11, page 196); Trial Transcript June 10,2016 at pp. 1348:10 - 1349:3 (CPM Tab 11,

pages 197-198).
45 Trial Transcript June 13, 2016 pp.1501:4 - 1502:11 (CPM Tab 11, pages 199-200); Moyse May I l, 2015

Cross-examination at pp. 51 :1 - 52: 14 (CPM Tab 11, pages 201-202).
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content and existence of their negotiations.a6 Thereafter, Catalyst delivered draft share purchase

agreements ("SPA") to VimpelCom and conducted due diligence.

51. West Face and the other Consortium members were engaging in these same activities, but

with little success: their offers to VimpelCom were repeatedly rejected.

52. On July 23,2014, Catalyst and VimpelCom entered into an agreement (the "Exclusivity

Agreement") pursuant to which VimpelCom could only negotiate with Catalyst. By August 3,

2014, the parties agreed that the deal was "substantially settled", subject to approval from

VimpelCom' s directors.aT

53. On August 11, VimpelCom and Catalyst held a joint call with Industry Canada to tell the

regulator that aWind deal "was done".48 However, the next day, VimpelCom returned to Catalyst

with new, substantial demands concerning regulatory approvals. VimpelCom insisted on

shortening the regulatory approval period from three months (with an automatic one-month

extension) to two months, and it asked for a $5-20 million break fee if the deal did not close.ae

Catalyst did not believe it was possible to obtain regulatory approval within two months.

54. These new proposed terms, which were sought by VimpelCom after it had previously told

Catalyst that the SPA was substantially settled and after the parties had told Industry Canada that

the deal was done, confused Catalyst and left it unwilling to continue negotiations. The exclusivity

period terminated without a signed SPA.50

46 CCG0023894 (CPM Tab 12' pages 389-396).
47 ccc0028710 - de Alba May 27,2016 Affidavit at flI33-145 (CPM Tab 12, pages 397-400).
48 CCG0028710 - de Alba May 27,2016 Affidavit at fll56 (CPM Tab 12, page 401).
4e CCGO12B7I0 - de Alba May 27,2016 Affidavit atl157-159 (CPM Tab 12, pages 402-403).
50 CCG0028710 - de Alba May 27,2016 Afhdavit at fl157 and 160 (CPM Tab l2o pages 404-405); Exhibit 67

(ccco02452l), Exhibit 69 (ccc0024s58), Exhibir 71 (cCG0027248) and Exhibir 73 (ccc0024788) to

CCG0028710 - de Alba May 27,2016 Affidavit (CPM Tab 12, pages 406-420).
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55. Unbeknownst to Catalyst, on August 7,2014, the Consortium, which had inside

knowledge that the VimpelCom board was meeting to consider the Catalyst deal, sent VimpelCom

a "superior" proposal to purchase Wind (the "August Proposal"). The August Proposal offered to

purchase VimpelCom's debt and equity interests in Wind without conditions.

56. The Consortium essentially offered to step into VimpelCom's position as the majority

financial shareholder and minority voting shareholder with no guarantee that it would be able to

re-structure the voting interests in Wind at a later date. Either the Consortium was taking an

unbelievable risk with its investors' money (unlikely) or it made the offer with the benefit of inside

knowledge that the federal government would grant it the regulatory approvals it required to

restructure'Wind's interests. The only possible source of that knowledge was Brandon Moyse.

H. WEST FACE COPIES CATALYST'S REGULATORY STRATEGY

57. After the exclusivity period with Catalyst ended, VimpelCom agreed to sell its interest in

Wind to the Consortium on the terms set out in the August Proposal.

58. In September 2014, as West Face and the Consortium wete concluding a deal with

VimpelCom, West Face circulated an investment memorandum to its investors. The memorandum

set out West Face's investment thesis regarding Wind, including its justification for the investment

and its exit strategy. This included discussion of how Wind would mitigate its losses if the

investment did not work as expected.

59. West Face's "collateral coverage" in the event that Wind was unsuccessful was the exact

same scenario that Catalyst proposed to the Federal Govemment in March and May 2014:

l. Scenario 1 - Sale to an Incumbent: In the event that V/ind fails and there

are no other buyer options, the government cannot logically continue to
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block a sale to an incumbent. In this scenatio, valuation range is C$500 to
C$800 million. [Emphasis added.]51

60. The impact of this memorandum cannot be understated. In justifying a multi-million-dollar

investment to its investors, West Face explained how it would mitigate losses in the event of

Wind's failure. This mitigation strategy never appeared in West Face's analysis of the Wind

transaction before it hired Moyse. Moreover, attrial, Tony Griffin, West Face's main witness,

expressly denied that West Face considered a sale to an incumbent to be a necessary exit strategy.52

61. On September 15, 2014, West Face announced that the Consortium had acquired Wind. As

information came to light about Vy'est Face's involvement in the V/ind deal, it became clear to

Catalyst that West Face had inside information about Catalyst's bidding strategy in its negotiations

with VimpelCom.

62. Catalyst believed that the source of that information was Moyse. He had the knowledge,

opportunity, and motivation to share Catalyst's confidential information with West Face. Moyse

had full knowledge of Catalyst's regulatory risk strategy, was eager to impress his potential/new

employer, and demonstrated an animus towards Catalyst's principals.s3

63. V/est Face's documents confirmed to Catalyst that West Face was in possession of its

confidential information concerning the V/ind deal. First, on June 4,2014, Griffin commented to a

third party that Catalyst's bid for Wind "seems to be a lot of air". Griffin's familiarity with

Catalyst's bid occurs after he met Moyse. The fact that Griffin had suffrcient knowledge of

Catalyst's bid in June 2014 to be able to comment on the quality of its offer demonstrates he

5t WFCO108033 - west Face September 2014lnvestment Memo (CPM Tab 12, page 421).
52 Griffin June 4,20I6 Affidavit at !f l01-I02 (CPM Tab 12,pages 422-423).
53 8M003688 - Affidavit of Brandon Moyse sworn July 7 , 2074 ("8M003688 - Moyse July 7 ,2014 Afftdavit") at

1123-25 (CPM Tab 12,pages 424-425). He engages in a signifrcant description ofthe "hostile" work environment and

delves into a personal animus about Glassman himself.
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possessed Catalyst's confidential information, with no other explanation as to how this

information came into his possession.5a

64. Catalyst's position at trial was that Moyse and West Face committed a clear breach of

confidence. Moyse communicated Catalyst's confidential negotiating positions and regulatory

strategy with respect to V/ind to'West Face, which knew that the information was confidential.

65. When Catalyst and VimpelCom were in exclusive negotiations and Vy'est Face and the

Consortium feared that it would lose V/ind, the Consortium made an offer that required knowledge

of Catalyst's confidential information. V/est Face knew that Catalyst could not agree to waive

government approval as a condition to the deal because its investments in other regulated

industries prevented it from taking an aggressive stance with the govemment. In contrast, West

Face could waive the condition because it knew from Moyse that Catalyst believed, based on its

discussions with Industry Canada,that the government would yield to whomever purchased Wind

and permit a restructuring. West Face also knew from Moyse that in the event that V/ind did not

succeed as an independent carcier, the Consortium could implement the strategy developed by

Catalyst to compel the government to end the restrictions on the transfer of spectrum and to sell the

spectrum assets to an incumbent. Armed with this knowledge, West Face, through the Consortium,

submitted a "superior" bid to VimpelCom during the exclusivity period. As a result of V/est Face's

actions and information transmitted by Moyse, Catalyst lost the Wind bid.

54 WFC0068 1 42 - June 4,2014 email Griffin to Lacavera (CPM "|ab 12, pages 426-427); CCG0023894 -

Confidentiality Agreement (CPM Tab 12, pages 428-435).
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I. TRIAL JUDGE DISMISSES CATALYST'S CLAIM

66. The trial judge dismissed Catalyst's action on the basis of a number of erroneous factual

and legal conclusions, described below. The trial judge awarded West Face substantial indemnity

costs in the amount of 51,239,965. He awarded Moyse pafüal indemnity costs of $339,500.18.55

PART III - STATEMENT OF ISSUES, LAW & AUTHORITIES

67. This appeal raises three issues:

(a) Did the trial judge commit an error of in law in determining and/or applying the test

for spoliation;

(b) Did the trial judge deny Catalyst procedural fairness at trial by:

(i) applying an inconsistent standard of scrutiny to the evidence of Catalyst

than to that of West Face and Moyse; and

(iÐ by making findings of fact on issues that the trial judge had previously

barred Catalyst from raising in this proceeding;

(c) Did the trial judge commit palpable and overriding errors in fact of finding that:

(Ð Moyse did not know Catalyst's confidential regulatory strategy and

negotiating positions with respect to VimpelCom;

(iÐ Moyse did not communicate Catalyst's confidential information to West

Face; and

(iii) West Face did not act on Catalyst's confidential information.

68. Catalyst also seeks leave to appeal the trial judge's costs award.

ISSUE 1: TRIAL JUDGE ERRED IN LA\il REGARDING SPOLIATION

69. The trial judge erred in determining and applying the legal test for spoliation. The trial

judge added an element to the test that required Catalyst to prove an intent to destroy relevant

55 Catalyst v. Vy'est Face et a1,2076;2016 ONSC 6285, Cost Endorsement of Justice Newbould dated October 7 ,2016;
("Costs Endorsement") (CPM Tab 6, pages 78-85).
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evidence rather than an intent to merely commit the act of destruction. This error affected the trial

judge's findings regarding spoliation and, consequently, his findings with respect to Moyse, a key

witness in the action.

A. STANDARD OF REVIE\il

70. The proper legal test for spoliation and the application of that test to the facts is a question

of law.s6 This Court reviews questions of law on a standard of correctness.sT

B. TRIAL JUDGE ERRED IN DETERMINING TEST FOR SPOLIATION

(Ð Trial Judge's Testfor Spoliøtíon

The trial judge set out a four-pronged test for the tort of spoliation as follows:71

(a) The missing evidence must be relevant;

(b) The missing evidence must have been destroyed intentionally;

(c) At the time of destruction, litigation must have been ongoing or contemplated; and

(d) It must be reasonable to infer that the evidence was destroyed in order to affect the

outcome of the litigation.s8

72. The trial judge articulated this test himself inNova Growth Corp. v. Kepiniski. In that case,

the trial judge explained that the source of the test was a passage from McDougall v. Black &

Decker, an Alberta Court of Appeal decision. In McDougall, the Alberta Court of Appeal set out

its understanding of spoliation, but did not analyze whether spoliation occurred.se

73. The Alberta Court of Appeal cited no precedent for its test, nor did it apply the test to the

facts of that case. Its reasoning was obiter

56 Canada (Director of Investigation and Research) v. Southam Inc., |9971 1 SCR 748 at tf35.
s7 Wilkv. Arbour,20l7 ONCA 2l at !f 18.
s8 Nova Growth Corp. et al v. Andrezei Roman Kepinski,2Ol4 ONSC 2763 atlQ96.
se McDougall v. Black & Decker Canada Inc. (2008),440 AR 253 at flI8 (CA).
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74

(¡t) Triøl Judge's Testfor Spoliøtìon Adds SpeciJïc Intent Element

In his reasons for judgment, the trial judge held, in relation to the spoliation allegations

I accept Mr. Moyse's evidence as to why he deleted his internet browsing
history. There is no evidence to contradict his statements as to why he
deleted his internet browsing history. He was a young man at the time who
had a very close relationship with his girlfriend who is now his fiancee. He

did not want his internet searching to become part of the public record. In
deleting this history, he did not intend to breach the order of July 1"60

2014 or to destroy any evidence relevant to this litigation. This lack of
intention to destroy relevant evidence precludes any finding of spoliation
resulting from the deletion of his internet browsing history.60 [Emphasis
added.l

75. The trial judge's reasons indicate that he considered the fourth element of his articulated

test for spoliation, that*it must be reasonable to infer that the evidence was destroyed in order to

affect the outcome of the litigation," to raise spoliation to an act requiring "specific intent". This

heightened level of intent is not supported by any precedent and, respectfully, does not make sense

in the spoliation context.

76. In the criminal context, specihc intent offences require that the accused intend a particular

consequence to satisfy the mens rea requirement for a finding of guilt. In contrast, "general intent"

offences only require the performance of the illegal act and do not require that the accused

intended a particular consequence or possess actual knowledge of the consequences of his act.6l

77. Proving specific intent is difficult because it requires evidence that a person intended to

bring about a certain consequence with his or her actions. In R. v. Tatton, Justice Moldaver

explained that determining an accused's intention can be an obtuse exercise unless the accused

engaged in conduct that is obviously intentional or reckless.62

60 TJ ar tTl44 (CPM Tab 4, page 67).
61 Rv. Tatton,2015 SCC 33 atlp6 (Tøtton).
62 Tatton, supra atl54.
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78. In the context of spoliation, the trial judge focused on Moyse's subjective intent and

required Catalyst to establish that Moyse intentionally relevant destroyed evidencefor the purpose

of affecting the outcome of litigation. As a matter of logic, by relying on Moyse's subjective

evidence on this issue, and requiring production of evidence that contradicted this subjective

evidence, the trial judge's test effectively eliminated the possibility that a defendant could be

found liable for spoliation, as a defendant can always claim (as Moyse did in this case) that he did

not intend to destroy relevant evidence.

(í¡ù The Court Díd Not Apply Heìghtened Intentfor Spoliation in Spasic

79. Courts in Ontario have not required proof of this same heightened level of intent to make

out spoliation. Instead, Ontario courts have left open the possibility that spoliation can be

established where evidence is destroyed negligently. This was made clear by this Court in Spasic

Estate v. Imperial Tobacco Ltd.In Spasic,the defendants moved to strike a pleading of the tort of

spoliation. On appeal, this Court restored the pleading and permitted the plaintiff to claim an

independent tort of spoliation.

80. The Court in Spasic provided insight into the intent required to establish spoliation. It did

not indicate that spoliation required intentional destruction of evidence for a specific purpose:

I view the plaintiffs claim based on the tort of spoliation as an additional, or
alternative, claim to be considered only if it is established that the destruction

or suppression of evidence by the respondents results in the inability of the
plaintiff to establish the other nominate torts pleaded in the statement of
claim.63

81. This quotation does not establish a need to prove specific intent - the Court's analysis

focuses on the effect of the defendant's conduct, and not the intent of that conduct.

63 Spøsic Estqtev. Imperial Tobacco Ltd. (2000),49 OR (3d) 699 at !121 (CA)'
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(w) Ontørio Superior Court Makes No Mention of Heightened Intentfor Spolíation

82. Other cases in the Superior Court have not required the claimant to establish specific intent.

In Cheung v. Toyota, the Court described spoliation as the "destruction or material alteration of

evidence or the failure to preserve property for another's use as evidence in pending or reasonably

foreseeable litigation".6a The Court's formulation of spoliation only includes the first three

elements of the test used by the trial judge: (i) the evidence was relevant; (ii) the evidence was

destroyed; and (iii) there was pending or reasonably foreseeable litigation.

83. Moreover, the Court's use of the term "failure to preserve" indicates that spoliation can be

established where a defendant acted negligently, without a specific intent to destroy evidence.

84. In Cheung, a car accident killed a driver and injured passengers. A defendant hired an

expert to examine the vehicle and its components. The expert did so and "pteserved all the

evidence the [he] believed atthattime was crucial or involved [in the litigation]".6s The remainder

of the vehicle was destroyed, unbeknownst to the other defendants.

85. Following the destruction of the vehicle, the Court ordered that the expert preserve all

material arising out of his investigation, including the two rear tires of the vehicle. The expert

failed to do so but could not explain why. The expert did not destroy the tires in bad faith or with an

intent to deprive the other parties of evidence in the case.

86. The Court left it to the trial judge to "determine whether intentional destruction through

bad faith is required before this adverse inference can be drawn". The Court expressed its opinion

6a Cheung (Litigation Guqrdian ofl v. Toyotø Canqda Inc (2003),29 CPC (5t\267 at tf l (SCJ) (Cheung).
6s Cheung, supra atl4.
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that spoliation was available in the absence of evidence of intentional destruction or bad faith and

that acourt can impose sanctions in the appropriate case using its inherent jurisdiction.66

87. ln Diclcson v. Broan-Nuton Cønada Inc.,the Court held that spoliation did not require

evidence of intent to suppress the truth. The Court expressly rejected that the mental element

required to establish spoliation included specific intent.67

(v) Americøn Jurisprudence Permits Spolíatíon Due to Negligence or Recklessness

88. In the American context, the test for spoliation does not require that the spoliator destroy

evidence for the express purpose of affecting the litigation. Instead, the test for spoliation allows a

drawing of the inference if evidence is destroyed by a spoliator acting negligently or recklessly.

89. In the leading American case for electronic spoliation, the plaintiff sought an adverse

inference instruction to be given to the jury after evidence appeared to have been destroyed by the

defendant. Prior to the commencement of litigation, the defendant's in-house counsel instructed its

employees to preserve some documents but not with respect to back-up tapes. Other employees

ignored the instruction and failed to retain relevant emails, even after the litigation commenced.6s

90. The Court determined that the elements of the test for spoliation were as follows:

(a) The destroyed evidence is "relevant" to the party's claim or defence such that a

reasonable trier of fact could find that it would support that claim or defence;

(b) The party having control over the evidence had an obligation to preserve it at the

time it was destroyed; and

(c) The party destroyed the evidence with a "culpable state of mind".

66 Cheung, supra atl23
67 Dicl<sonv. Broan-Nuton Canada 1nc.,2007 CarswellOnt 993 1 (SCJ).
68 Zubulake v. UBS l(arburg LLC; 229 FRD 422 (SDNY, 2004) atll (Zubulake I).
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91. The test in Zubulake is largely the same as that used by the trial judge. However, under the

Zubulake test, a "culpable state of mind" can be established through a finding of negligence:

92.

In this circuit, a "culpable state of mind" for purposes of a spoliation
inference includes ordinary negligence. [Emphasis added, footnotes
omitted.l6e

In Residential Funding, the Second Circuit of the Court of Appeals affirmed that a culpable

state of mind is established by showing that evidence was "destroyed knowingly, even without

intent to [breach a duty to preserve it], or negligently.T0 The Court's reasoning is based on the

premise that "each party should bear the risk of its own evidence":

It makes little difference to the party victimized by the destruction of
evidence whether that act was done willfully or negligently. The adverse

inference provides the necessary mechanism for restoring the evidentiary
balance. The inference is adverse to the destroyer not because of any
finding of moral culpability, but because the risk that the evidence
would have been detrimental rather than favorable should fall on the
party responsible for its loss.Tr [emphasis added]

93. Thus, a claimant need not prove specific intent to destroy evidence to establish spoliation.

To do so severely hampers the purpose behind the doctrine of spoliation.T2 In Zubulake, the Court

found spoliation on the basis of the defendant's failure to preserve relevant documents. The

Court's observation regarding the defendant's actions applies to the current case

At the end of the day, however, the duty to preserue and produce documents
rests on the party. Once that duty is made clear to a partyo either by court

6e zubulake v atl7.
70 Residentiql Funding Co. v. DeGeorge Financial Corp:306 F.3d 99 (USCA, 2nd Circuit 2002).
7t Residentiql Funding Co. v. DeGeorge Financial Corp:306 F.3d 99 (USCA, 2nd Circuit 2002) citingTurner v.

Hudson Trqnsit Lines Inc.,l42 FRD 68, 75 (SDNY, 1991).
72 Note that since Residentíal Funding Co, the Federal Rules of Civil Procedure have been amended with respect to the

obligations of parties to preserve electronically stored information. Under the Rules, an adverse inference now
requires a finding that the spoliating party "acted with the intent to deprive another party ofthe information's use in the

litigation". The Advisory Committee that made the 2015 amendment notes that the new codified test rejects the
principle that the adverse inference can be granted on a finding ofnegligence or gross negligence. See also Bagley v
Yale University,2016 WL 7 407707 (Dis Crt D. Connecticut: 2016).
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order or by instructions from counselo that party is- on notice of its
obligations and acts at its own peril. fEmphasis added.]73

94. InThe PensionCommíttee of the (Iniversityof Montreal PensionPlanv. BankofAmerica

Securities LLC et al.,fhe judge who heard Zubulake revisited her conclusions regarding the mental

culpability required to establish spoliation. In (Jniversity of Montreal, there was no purposeful

destruction of evidence: the plaintiffs failed to institute document holds and engaged in careless

and indifferent collection efforts after the preservation duty arose. In the words of the Court, "there

fcould] be little doubt that some documents were lost or destroyed".Ta

95. The Court found that the culpability of a party that destroyed evidence could be described

as a continuum between negligence and willfulness. A party is obliged to participate meaningfully

and fairly in the discovery process, and a failure to do so is negligent, even if it results "from a pure

heart and an empty head".7s

(vù Triul Judge's Test Raised the Mentul Statefor Spolíation Above Civil Contempt

96. The fourth element in the trial judge's test for spoliation is so strict that it demands proof of

a level of intent that exceeds that required for civil contempt to be made out.

97. InCarey v. Laiken, the Supreme Court expressly rejected the argument that an alleged

contemnor must intend to interfere with the administration ofjustice in in order to have the mental

state necessary to commit civil contempt. Such a requirement put the test "too high" and would

improperly allow for mistakes of law to serve as a defence to civil contempt.T6

73 zubulake v atll1.
7a The Pension Committee of the University of Montreal Pension Plan v. Banc of America Securities LLC et al: 685 F

Supp. 2d 456 (SDNY, 2010).
75 The Pension Committee of the University of Montreql Pension Plan v. Banc of America Securities LLC et al: 685 F

Supp. 2d 456 at 15 (SDNY, 2010).
76 Careyv. Laiken,20l5 SCC 17 atl29 and 38 (Laiken).
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98. Like civil contempt, spoliation is intended to deter litigants from acting in a manner that

undermines the civil litigation process. Litigants must be deterred from negligently destroying

documents where the information could be relevant to pending or ongoing litigation. The logic for

requiring a"general intent" standard for contempt applies with equal force to spoliation.

(vít) Requíríng SpecíJic Intent Gíves Rise to a Universul "Porn Defence"

99. A specific intent requirement for spoliation leads to the very mischief that the Supreme

Court warned could flow from a heightened intention requirement for civil contempt:

[...] requiring contumacious intent would open the door to mistakes of law
providing a defence to an allegation of civil contempt. It could also permit an

alleged contemnor to rely on a misinterpretation of a clear order to avoid a

contempt finding, which would significantly undermine the authority of
court orders.77

100. The trial judge's requirement that Catalyst prove Moyse intentionally destroyed relevant

evidence to affect the trial incentivizes those accused of spoliation to assert, as Moyse did in this

case, an unverifiable "porn defence". Under this defence, the alleged spoliator could always assert

that he had a good faith intention to preserve relevant evidence, and that he or she only destroyed

electronic data to hide evidence of visits to adult entertainment websites. The mischief of this

defence is that it is impossible to disprove, as the information in question was destroyed.

(vìií) Effect of the Tríal Judge's Reasoning

101. Instead of requiring specific intent to destroy evidence, the trial judge should have applied

the following test for spoliation:

(a) The missing evidence must be relevant;

(b) The missing evidence must have been destroyed intentionally; and

77 Lqikenatl42.
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(c) At the time of destruction, litigation must have been ongoing or contemplated.

102. On the record before the trial judge, it is submitted that it was clear that Moyse did destroy

relevant evidence.

103. On July 16,2014, Moyse consented to an interim order (the "Interim Order") that required

him to preserve his electronic records, including on his personal electronic devices, pending the

creation of a forensic image of those devices. The Interim Order was intended to prevent Moyse

from destroying evidence of his electronic conduct in the months spanning his first meeting with

Dea and the commencement of the action in a case where it had already been established that

Moyse had communicated Catalyst's confidential information (the investment memos) to West

Face.

104. Instead, after consenting to the Order, Moyse committed the very act Catalyst was seeking

to prevent: he intentionally deleted his internet browsing history, launched a program to wipe his

hard drive and cleaned his computer's registry. These undisputed facts are sufficient to ground a

finding of spoliation. In Zubulake, the Court found spoliation after a defendant issued an

incomplete litigation hold. In this case, Moyse's misconduct was far more severe: he intentionally

deleted electronic records in the face of a Court Order and launched a military-grade scrubber the

night before his computer was to be forensically imaged. As the U.S. Second Circuit Court of

Appeals held in Residential Funding, supra, an adverse inference is justified to restore the

evidentiary balance. 78

105. The evidence from both IT expert witnesses at the trial confirmed that Moyse's web

browsing history would have included records of his use of his personal email account (Gmail) and

his use of web-based document storage services such as Dropbox. There was also clear evidence at

78 TJ at tÌl4l-165 (CPM Tab 4, pages 66-72)
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trial that Moyse used his Blackberry to communicate with West Face. It is thus clear on the

evidentiary record that Moyse intentionally destroyed relevant evidence that might have effected

the outcome of the action, and that Catalyst has been left without a remedy for this conduct.Te

106. This Court can and should overturn the trial judge's finding that Moyse did not commit the

tort of spoliation and should find that Moyse destroyed evidence in this proceeding. Moyse deleted

evidence in the face of a Court Order. He should not be permitted to hide behind a "porn defence"

to avoid liability for his conduct.

I07. There is suffîcient evidence in the record for this Court to find that Moyse committed the

tort of spoliation, and this Court can determine a suitable remedy for this conduct. That remedy

should include an order the Moyse personally pay Catalyst's costs of the previous trial and that the

breach of confidence issue should be re-tried with a direction to the trial judge to take into account

the finding that Moyse destroyed evidence both before and after the action was conìmenced.

C. IN THE ALTERNATIVEO THE TRIAL JUDGE FAILED TO APPLY THE TEST
CORRECTLY

108. In the alternative, if the trial judge applied the correct legal test, Catalyst submits that he

failed to correctly apply it to the facts by conflating the first (relevance) and second (intention)

factors in the spoliation test.80 In applying the test for spoliation, the trial judge found that Moyse

believed he was deleting personal information "not relevant to the litigation".sl

109. With the greatest of respect, the test is not whether Moyse intended to delete relevant

evidence. Under the test set out by the trial judge, there is a four-step analysis that first asks

?e Lo Examination May 14, 105 atpp.22:5 -25:10 andp.26:4-10 (CPM Tab 110 pages 203-207); Trial Transcript

June 8, 2016 atpp.685:7-24,706:11 -707:l and 708:3-16 (CPM Tab 11, pages 28-211); Trial Transcript June 13,

2016 atp.1403:l-6 (CPM Tab 11, page2l2).
80 TJ at n144,163 and 165 (CPM Tab 4, pages 67 and72).
8r TJ at f 142 (CPM Tab 4, page 66).
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whether the missing evidence was relevant. The intention question does not concem whether the

intention was to destroy "relevant evidence", but rather whether destruction occurred on purpose

or by accident (i.e., conduct beyond the control of the defendant). Moyse's web browsing history

and Catalyst-issued Blackberry were relevant evidence and Moyse clearly intended to commit the

act of deletion. The conflation of the first two steps of the analysis led to an effoneous application

of the trial judge's test to these facts.

110. Finally, the trial judge failed to properly determine if an inference should be drawn that

evidence was destroyed to affect the litigation. The trial judge concluded that there was

insufficient evidence to conclude that the evidence was destroyed to affect the litigation without

considering the question of whether the established facts supported a reasonable inference on this

question. As a result of these errors, the trial judge erred in his application of the spoliation test.

ISSUE 2: THE TRIAL JUDGE USED DIFFERENT STANDARDS TO SCRUTINIZE
EVIDENCE

1 1 1. The trial judge applied different standards of scrutiny to the evidence of Catalyst, Moyse

and West Face. The trial judge refused to accept any of Catalyst's uncorroborated evidence

because of alleged inconsistencies, refusals to admit certain facts and overstatements of the

evidence. At the same time, the trial judge accepted the evidence of the defendants' witnesses, and

even commented that they were "impressive", while overlooking similar or worse inconsistencies

in the defendants' witnesses' evidence, including evidence on key issues from Moyse and Griffin.

A. STANDARD OF REVIEW

ll2. This Court has repeatedly held that it is an error of law for a trial judge to apply a higher

level of scrutiny to the evidence of one party than the other. In order to succeed in demonstrating
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that the trial judge made such an erïor, the appellant must only identify "something clear" in the

trial judge's reasons or the record indicating that adifferent standard of scrutiny was applied.s2

B. CLEAR ENUNCIATIONS OF A DIFFERENT STANDARD OF SCRUTINY

1 13. The trial judge's reasons include four clear examples that demonstrate that he scrutinized

the evidence of Catalyst and that of V/est Face and Moyse differently:

(a) The trial judge presumed the veracity of V/est Face's witnesses and Moyse, but not

of Catalyst's witnesses;

(b) The trial judge fixated on repetition in the affidavits swom by Catalyst's witnesses,

rather than on substance;

(c) The trial judge applied a double-standard to inconsistencies in testimony; and

(d) The trial judge harshly criticized Catalyst's witnesses, but excused the defendants'

witnesses for perceived overstatements in the affrdavit evidence.

(ù The Triøl Jadge Assumed West Face and Moyse were Credíble

lI4. The trial judge's costs award demonstrates that his assessment of Catalyst's evidence

assumed thatcatalyst's witnesses were not credible. Conversely, the trial judge assumed that West

Face's witnesses were credible and that it was Catalyst's burden to prove that West Face's

witnesses were lying:

This was not a case in which it was acknowledged by W'est Face that it had

obtained Catalyst information from Mr. Moyse and the issue was whether it
constituted confidential information or was used by West Face. Rather it was

a straight contest as to whether West Face had obtained confidential Catalyst

information about Wind and had used it. Catalyst was aware aware [sic] that

in order to prove its allegations it had to establish that West Face witnesses

were lying. There was no way around that.83

sz R. v. Gravesønde,20l5 ONCA 774 atparas 15-16; Noriegav. College of Physicians and Surgeons of Ontario,2016

ONSC 924 atflfl8l-89 (Div Ct); R. v. Owen (2001), 150 OAC 378,at\13 (CA); R. v. H.C.,2009 ONCA 56 atl62; R. v.

Phan,20l3 ONCA 781 at\30.
83 Costs Endorsement at tf8 (CPM "lab 4, pages 80-81).
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115. The trial judge was sympathetic to Moyse, despite acknowledging that he did delete

evidence in the face of a Court Order. In his costs decision, the trial judge went out of his way to

excuse Moyse's behaviour:

Mr. Moyse made some mistakes at the outset of this sorry saga. He destroyed

evidence of his web browsing history out of a concern that it would show he

had accessed adult entertainment websites and become part of the public

record. He wiped his blackberry to femove personal information. He always

asserted that they were honest mistakes and that he never passed on to West

Face any confidential Catalyst information regarding its Wind initiative or

destroyed any evidence of any such activities. Mr. Moyse was a young man at

that time who had a very close relationship with his girlfriend who is now his

fiancée.84

116. By contrast, the trial judge did not hesitate in laying the blame for the action at the feet of

Newton Glassman, even though there was no evidence in the record to support this harsh

assessment. The trial judge was of the view that Moyse's and West Face's denials of wrongdoing

ought to have been accepted wholesale, even in the face of deceit and improper conduct:

117

Mr. Glassman caused Catalyst to assert a full scale attack on this young man.

No thought was given to all of the denials by Mr. Moyse as well as by the

West Face witnesses that there had not been any confidential Catalyst

information regarding Wind given to West Face by Mr. Moyse.8s

The trial judge's statements demonstrate that he viewed the Catalyst witnesses, and

specifically Mr. Glassman, as aggressive and unlikely to be truthful, while he assumed that Moyse

and the West Face witnesses had no reason to tell anything but the truth. This finding ignored the

factthat,prior to the commencement of the action, it was Moyse and West Face who deliberately

misled Catalyst concerning treatment of Catalyst's confidential information and that Catalyst's

motions led to production of evidence of Moyse's wrongdoing. Yet, this never entered into the trial

84 TJ at ff6-17 (cPM Tab 4, page 31).
85 TJ at fl6-17 (CPM Tab 4' page 31).
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judge's analysis of the credibility of Moyse or West Face's witnesses. The trial judge's different

attitude towards the witnesses demonstrates that he weighed their evidence differently.

(¡ù The Trial Judge Discounted Cøtalyst's Affidavít Evidencefor Repetitíon

I 18. The trial judge also treated the affidavit evidence of the parties differently in his analysis of

credibility. The trial judge ordered the parties to lead evidence in chief by affrdavit.s6In his

judgment, the trial judge impugned the usefulness of affidavits and concluded that affidavit

evidence "can lead to repetition of evidence by more than one witness". He criticized Catalyst's

evitlence because the affrdavits of two Catalyst witnesses were repetitive regarding Moyse's role

in preparing the regulatory presentation to the Federal Government in March 2014:

What it can lead to in some cases however, as to some extent in this case, is

the repetition of evidence by more than one witness. This occurred, for
example, in Messrs. Glassman and De Alba of Catalyst both stating in their

affidavits that Mr. Moyse "led the preparation" of aPowerPoint presentation

that Catalyst used in making a presentation to Industry Canada in Ottawa.

This evidence was given to support the assertion of the deep knowledge that

Mr. Moyse possessed of the strategic position being taken by Catalyst with
the Government and thus with the negotiating strategy that Catalyst was

taking with VimpelCom Ltd. regarding the acquisition of V/IND. As I will
discuis, this evidènce was an overstatement of what occurred.sT

ll9. Conversely, the trial judge ignored the repetition in the affidavits of the West Face

witnesses when assessing their credibility. He found no fault in the fact that Vy'est Face's witnesses

repeated certain propositions that they relied on quite dramatically during trial and which were

discredited through documentary evidence. For example, on the issue of whether the Consortium

had discussed Catalyst's regulatory strategy, West Face's witnesses gave nearly identical

statements. Hamish Burt's (of 64NM) affidavit states:

86 Mid-Bowline Group Corp,2016 ONSC 669 ("Mid-Bowline Decision") (CPM TabTo pages 86-102)'
87 TJ at Tl0 (cPM Tab 4,page27).
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I have now had the opportunity to read the Affrdavit of Newton Glassman

swom }y'ray 27,2016. At no point before reading Mr. Glassman's Affidavit
did I know what Catalyst's confidential regulatory strategy was. Now that I
understand for the first time Catalyst's regulatory strategy regarding WIND, I
can definitively re-affirm that 64NM was never privy to such a strategy. To
the best of my knowledge, Catalyst's strategy to demand regulatory
concessions from Industry Canada was never discussed among the Investors,

whether as a strategy that we should or could pursue ourselves, as the strategy

of Catalyst in particular, or as the possible strategy of a competing bidder in
general.

For this reason, Catalyst's confidential regulatory strategy did not and could
not have played any role in our negotiations with VimpelCom, nor our own
assessment of the risk involved in pursuing the transaction structure that we
put forward. As I previously testified, my understanding is that the successful

transaction structure that the Investors ultimately proposed to VimpelCom
was developed among the Investors in order to meet VimpelCom's
well-known desire for a transaction that would proceed swiftly and with little
to no regulatory risk to VimpelCom. This structure was not based on and had

nothing to do with any Catalyst confidential information.ss

120. The affidavit of Michael Leitner of Tennebaum Capital Partners used nearly identical

language

I have now had the opportunity to read the Affrdavit of Newton Glassman

sworn }y'ray 27,2016. At no point prior to reading Mr. Glassman's Affidavit
did I know what Catalyst's confidential regulatory strategy regarding WIND
was. Now that I understand for the first time Catalyst's regulatory strategy

regarding 'WIND, I can categorically reaffirm that West Face never

communicated any such information to Tennenbaum; that Tennenbaum

never learned such information from any other source (including the

Defendant Brandon Moyse); and that no such information was discussed

among the Investors.

To be absolutely clear, Catalyst's regulatory strategy was never discussed

among the Investors, whether as a strategy that we should pursue ourselves,

as an identified strategy of Catalyst, or as the possible strategy of another

competing bidder in general. For this reason, it did not and could not have
played any role in our negotiations with VimpelCom, nor in our own
assessment of the risk involved in pursuing the transaction structure that we
put forward to VimpelCom and which ultimately proved to be successful.se

l2l. Likewise, the affidavit of Anthony Griffin of West Face states:

88 WFCOl 12289 - Affidavit of Hamish Burt sworn June 1, 2016 attl5-6 (CPM Tab 12, pages 436-437).
8e WFC0l 12222 - Affidavit of Michael Leitner sworn June 1,2016 at tf5-6 (CPM Tab 12, pages 438-439).
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I have read the Affidavits of Newton Glassman and Gabriel De Alba sworn

}y'ray 27,2016, and in particular their evidence about Catalyst's confidential
regulatory strategy regarding WIND. As a preliminary matter, I can

unequivocally say that during the events in question in2014 and right up to

the time that I read the Glassman and De Alba Affidavits, I had no awareness

of Catalyst's confidential regulatory strategy regarding WIND. Mr. Moyse

never informed Vy'est Face of anything about WIND, let alone Catalyst's

confi dential regulatory strategy regarding WIND.

Now that I understand for the first time Catalyst's regulatory strategy

regarding V/IND, I can confidently state that knowledge of Catalyst's

strategy would not have affected West Face's strategy. By the time our

consortium came together in late July and we had committed financing to

acquire the entire company, we knew that we were in a competitive auction

process. VimpelCom entering exclusivity with Catalyst only heightened the

need to make the best bid possible. 'We were in a "Hail Mary" situation. V/e

knew based on VimpelCom's expressed desires - and not based on anything

Catalyst may have intended to do - that we needed to offer the greatest

certainty of closing and the lowest risk to VimpelCom, whether regulatory,

financial, or otherwise. That was what the Investors'bid did.e0

122. The trial judge made no mention of this repetition. He accepted each of Burt, Leitner and

Griffin's evidence on the issue of whether West Face used Catalyst's regulatory strategy as being

more credible because they testified to the same facts. V/hile repetition in affidavit evidence was

held to detract from Catalyst's witnesses' credibility, repetition in the affrdavit evidence of 'West

Face's witnesses enhanced their credibility. This application of different standards of scrutiny to

the affrdavit evidence tainted the trial judge's findings of credibility and his overall decision.

(uù The Triøl Judge Discounted Catalyst's Evidencefor Inconsßtency

123. Not only did the trial judge criticize Catalyst's evidence because it was repetitive, he also

criticized it because witnesses had slightly different recollections of events. The trial judge relied

on these minor differences to discount evidence of the Catalyst witnesses almost entirely.el

e0 Griffin June 4, 2016 Affidavit at fl87-88 (CPM Tab 12, page 440).
er TJ at'!T14-35 (CPM Tab 4, pages 30-34).
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124. In particular, in justiffing his refusal to believe Mr. Glassman's evidence, the trial judge

gave four examples of contradictions or refusals to concede a point in cross-examination by Mr.

Glassman that, in the trial judge's view, discredited his evidence entirely.

125 . For example, a presentation made to the federal government on March 27 ,2014 stated that

Catalyst was in 'oadvanced discussions" with VimpelCom to gain control of Wind. On

cross-examination, Mr. Glassman refused to agree that this statement was misleading. He testified

that, in his opinion, the discussions with VimpelCom were advanced. Mr. Glassman referred,

among other things, to the fact that Catalyst and VimpelCom had recently entered into a

confidentiality agreement. Even though there was no evidence to contradict Mr. Glassman's

subjective opinion, the trial judge chastised Mr. Glassman for refusing to agree on

cross-examination that the statement was misleading.

126. In fact, Mr. Glassman's opinion was reasonable and defensible. There was ample evidence

in the record to demonstrate as much. By March 27, 2014 (the date of the presentation to the

federal govemment):

(a) Catalyst had submitted a letter of intent that included an offer to purchase

VimpelCom's shares, a set price and a mechanism for completing the sale;e2

(b) VimpelCom backed out of a spectrum auction that Catalyst was also participating

in and reengaged in negotiations with Catalyst;e3

(c) Catalyst met with V/ind and UBS on four occasions between January 13 and March

27, 2014 to discuss potential terms, and Wind provided Catalyst with its

management presentation;ea

e2 CCG0025176 -Lol from January 2,2014 (CPM Tab 12,pages 441-443).
e3 CCG0028710 - de Alba May 27,2016 Affidavit at fl28 and 30 (CPM Tab 12,pages 444-445).
e4 CCG0011506 - Email fromZ. Michaud to B. Moyse dated February 25,2014 attaching CCG0011507 - Wind
Management Presentation (CPM Tab 12, pages 446-478).
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(d) The day after VimpelCom announced it had written off its entire investment in

Wind, Catalyst met with UBS and Wind to negotiate terms of a purchase on the

basis of the new information in the market;es and

(e) Catalyst and VimpelCom executed a confidentiality agreement and VimpelCom

agreed to provide information about 'Wind's business plan and VimpelCom's

equity structure in Wind.e6

127. Negotiations between Catalyst and VimpelCom were sufficiently "advanced" by March

27,2014 to represent as much to the federal government in meetings concerning regulatory issues

about a possible purchase of Wind. Mr. Glassman was entitled to his opinion on this issue. West

Face adduced no evidence to contradict Mr. Glassman's opinion. Yet, the trial judge refused to

accept uncontradicted evidence and instead used his unfair finding that somehow Mr. Glassman

did not hold this opinion to undermine Mr. Glassman's credibility.

128. The trial judge also relied on an unfounded inconsistency in Mr. Glassman's evidence and

that of the contemporaneous documents regarding Mr. Glassman's subjective impressions of the

body language of government offrcials in meetings. Mr. Glassman's evidence was that he believed

that the "unofficial" position of the government was that it would grant the concessions that

Catalyst was seeking. Mr. Glassman was in the room with Industry Canada on two separate

occasions to seek regulatory concessions in the event Catalyst purchased lVind and formed his

opinion based on his observation of the persons with whom he met

129. The trial judge refused to accept Mr. Glassman's evidence about his own subjective

impressions. The trial judge claimed that the record did not include a "single contemporaneous

document" to evidence Mr. Glassman's view of a softening government position or that the

e5 CCG0028710 - de Alba May 27,2016 Affidavit T35 (CPM Tab 12,page 479).
e6 CCG0023894 - Confidentiality Agreement w/ VIP (CPM Tab 12, pages 480-487).
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govemment would grant concessions. In fact, the record contained several emails that

demonstrated that Mr. Glassman disagreed with Catalyst's advisors on this very point.eT

130. The trial judge also suggested that Mr. Glassman's impressions did not align with

Catalyst's government relations advisors' impressions. Whether Mr. Glassman and Catalyst's

government relations advisor had different opinions on this point could not be a basis to question

Mr. Glassman's credibility when testifying as to his own subjective belief. The trial judge's

reliance on this non-existent "inconsistency" to impugn Mr. Glassman's credibility in general was

unfair.

131. The trial judge also took issue with Mr. Glassman's use of the phrase "crucial" in

describing the need to sell Wind to an incumbent within five years of purchase. During his

cross-examination, Mr. Glassman stated that this was very, very important, but did not agree that it

was "crucial". As it turned out, Mr. Glassman had used the word "crucial" in his affidavit but could

not remember that during cross-examination. The trial judge faulted Mr. Glassman for not

memorizing every word in his affidavit, even though the defendants' witnesses made much more

material errors in their affidavit evidence (as explained in detail below).e8

I32. The trial judge also claimed that Gabriel De Alba "overstated matters and refused to

concede points that he should have". The trial judge points to Mr. De Alba's refusal to concede

that Moyse was not an important part of Catalyst's Wind team. Mr. De Alba's evidence was that

Moyse was a critical part of the deal team.

e7 Response to Drysdale, Response to de Alba in May 2014 - Exhibit 2 (ccc0009482), Exhibit 4 (ccc0025842) and

Exhibit 5 (CCG0024609) to CCG0028711 - Affidavit of Newton Glassman sworn May 27,2016 ("CCG00287l l -
Glassman ll4ay 27 ,20 I 6 Afhdavit") (CPM Tab 12, pages 488-503).
e8 TJ ar !f l 1(a) (CPM "|ab 4, page 28).
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133. In fact, Moyse was one of two analysts on the Wind deal team, which totalled four persons.

Moyse performed the key analysis used by Catalyst to establish an estimated market value for

Wind. He helped prepare presentations concerning Catalyst's regulatory strategy and the

concessions it was seeking from the federal government.ee There was no question that Moyse was

important part of the Catalyst team. Despite this uncontroverted evidence, the trial judge chastised

Mr. De Alba for standing his ground on the issue of Moyse's important role on the deal team.

I34. The trial judge also took issue with unspecified mistakes and speculation in some of James

Riley's affidavits prior to trial.100 The trial judge never articulated these mistakes or speculation in

his reasons, but seemed to wholly dismiss Mr. Riley's evidence on this basis.

(rv) The Trial Judge Excused Similar Problems with Defendønts' Evidence

135. In contrast to the standard applied to Catalyst's witnesses, stark contradictions in V/est

Face's witnesses' evidence did not prevent the trial judge from finding them to be "impressive".

136. In his affidavits and at trial, Tony Griffin testified that he had no knowledge that Catalyst

was a bidder for V/ind. On the critical issue of whether West Face made use of Catalyst's

confidential regulatory strategy - the strategy that Mr. Glassman had developed with his team -

Griffin claimed that West Face never used or even considered the strategy. He further testified in

direct examination that, even if Moyse had communicated Catalyst's regulatory strategy to West

Face, he would never have believed or relied on it.101 Among other things, Griffin claimed:

t...] I categorically disagree with Mr. Glassman's statement inparagraph34
of his Affidavit that "knowledge of this analysis and approach would prove

invaluable to any other potential bidder since it in essence would massively
mitigate, if not entirely eliminate, their financial risk in bidding". In fact, we

ee CCG001 1564 and CCG0011565 (CPM Tab 12, pages 504-519).
r00 TJ at tÌ12 (CPM Tab 4, pages 29-30).
r0r Griffin June 4, 2016 Affidavit at tf l l0 (CPM Tab 12, page 520)
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fundamentally disagreed with Mr. Glassman's analysis. Based on our own
discussions with Industry Canada, including during the May 2l meeting with
Industry Canada, described above, Vy'est Face believed that the Government
was going to continue to promote a fourth wireless carrier by maintaining the
existing restrictions on transfers of spectrum to incumbents. Vy'e never
understood the Govemment's policy stance to be a "bluff'. 102

137. Griffin held fast to this position during cross-examination:

Q. I just asked you the simple question, did you ever at any point consider the
prospect of selling spectrum to an incumbent?

A. Would it enter our thinking? Sure. Did we rely upon it? No.

Q. So it did enter your thinking at minimum? Yes?

A. It is a possibility, like lightning striking.r03

138. Griffrn swore that selling Wind to an incumbent was not part of West Face's investment

thesis:

Q. Was there ever any thinkingat all about selling Wind to an incumbent as

part of your investment thesis?

A. If an incumbent includes Rogers, Bell or Telus, the three large firms as we
traditionally thought about it, no, that was not viewed as a possibility.l0a

I39. Following Griffrn's steadfast refusal to acknowledge that West Face considered a sale to an

incumbent as part of its investment thesis, Griffrn was presented with an intemal Vy'est Face

investor memorandum, dated September 10, 2014, which proved the complete opposite. The

memorandum was distributed to West Face's limited partners to raise capital for the purchase of

Wind.105It states that West Face's investment in V/ind would be supported by "significant asset

value" in a liquidation scenario and outlines "Scenario l" in a liquidation as follows:

I. Scenario I - Sale to qn Incumbent: In the event that Wind fails and
there are no other buyer options, the government cannot logically

102 Griffin June 4, 2016 Affidavit at !f 107 (CPM Tab 12, page 521).
r03 Griffin Trial Cross-examination June 10, 2016 atp. 1122:4-12 [emphasis added] (CPM Tab ll, page2l3).
r04 Griffin Trial Cross-examination June 10, 2016 atp.1124:6-12 (CPM Tab ll,page2l4).
r05 Griffin Trial Cross-examination June 10, 2016 atpp. 1132:18 - 1133:4 (CPM Tab 11, pages 215-216).
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continue to block a sale to an incumbent. In this scenario, valuation range

in C$500 to C$800 million.r06 (emphasis added)

140. This is precisely the same analysis that Catalyst and Mr. Glassman developed and that

Griffin repeatedly stated under oath was never part of West Face's thinking. Griffin's evidence

was undermined by the clear language of V/est Face's own internal memorandum.

l4l. In addition to the contradiction between Grifhn's evidence and contemporaneous

documents, Griffin repeatedly denied that he knew Catalyst was bidding for Wind despite clear

statements in his own emails that commented not only on the factthat Catalyst was involved in the

bidding process, but also on the quality of Catalyst's bid.l07 Griffin's denials were incredible in the

face of these documents, but the trial judge accepted his evidence in any event. Unlike in Mr.

Glassman's case, inconsistency or unreasonable denials did not prevent a finding that Griffin was

an "impressive" witness.

(v) Moyse's "Mistakes" in his Affidavits díd not Affect hß Credibility

142. Similarly, the trial judge applied a much more lenient level of scrutiny to Moyse's

evidence. The trial judge accepted all of Moyse's evidence attrial, even though Moyse was the

only witness who was caught misrepresenting facts in affrdavits he swore before trial.

143. At trial, Catalyst identified a significant number of statements that Moyse had made in

pre-trial affidavits that were, viewed generously, misstatements, and which should have affected

his credibility at trial. Moyse repeatedly embellished facts and deleted information relevant to the

issues in the litigation. For example:

106 WFCQ 108033 - V/est Face September 20T4Investment Memo at p. I 8 (CPM Tab 12, page 522); Griffrn Trial
Cross-examination June 10,2016 at pp. 1136:22to 1139:17 (CPM Tab 11' pages2lT-220).
107 WFC0068142 - Emails between Griffin and Lacavera dated June 4,2014 (CPM Tab 12, pages 523-524); Griffin
Trial Cross-examination - June 9,2016 atpp. 1007:25 - 1010:8 (CPM Tab 11, pages22l-224) [emphasis added];

Griffin Trial Examination-In-Chief June 8, 2016atp.756:13-19 (CPM Tab 11, page225).
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(a) Moyse admitted he "embellished" his c.v. by claiming to be an "associate" at

Catalyst when a promotion had not yet been finalized;tlq

(b) Moyse admitted to misrepresenting his work on the "deal sheet" he sent to West

Face in March 2014by claiming group work as his own and claiming to have "led"

a due diligence process he merely participated in;10e

(c) Moyse justified the "embellishments" on his deal sheet because he wanted a job,

and because it was not a sworn document;ll0

(d) Moyse made untruthful statements regarding his involvement in a Catalyst deal in

an email to a former colleague;111

(e) Moyse knowingly caused Catalyst to breach a non-disclosure agreement through

the disclosure of one of the investment memos he sent to West Face;112

(Ð Moyse wiped his Blackberry before returning it to Catalyst and misrepresented the

facts conceming his use of the device to communicate with West Face;113

(g) Contrary to his swom evidence in 2014 regarding his "limited" role on the Wind

deal team, Moyse received hundreds of emails in relation to the transaction,

including emails containing due diligence agendas, repofts of due diligence, and a

draft share purchase agreement;l14 and

(h) In 2014, when asked what matters he worked on at West Face, Moyse omitted

reference to his analysis of a company that Catalyst had previously studied and that

was the subj ect of one of the confidential memos he sent to Dea. l I s

I44. In addition, Moyse admits to having deleted his web browser history, the March 27,2014

email he sent to Dea containing the confidential memoranda and at least one other email he

received from Dea.

r08 Moyse July 31,2014 Cross-examination atp.15:2-25 (CPM Tab 11' page226).
roe Moyse July 31, 2014 Cross-examination atpp. 17:6 -20:25 (CPM Tab 11' pages227-230)'
rr0 Moyse July 31,2014 Cross-examination atp.20:3-25 (CPM Tab 11, page 231).
rrr Moyse July 31, 2014 Cross-examination at pp. 85:21 -86:12 (CPM Tab 11, pages232-233).
r12 Moyse July 31,2014 Cross-examination atpp.96:17 -98:6 (CPM Tab 11' pages234-236).
r13 Moyse July 31, 2014 Cross-examination at pp. 103:13 - 106:3 (CPM Tab 11, pages237-240).
rra Moyse July 31, 2014 Cross-examination atpp. 174:11 * 175:16 (CPM Tab 11, pages24l-242)
r15 Moyse July 31, 2014 Cross-examination atpp. 171:4 - 172:2 (CPM Tab 11, pages243-244).
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145. However, rather than finding that Moyse's pattern of dishonest conduct negatively affected

his credibility, the trial judge characterized Moyse's past transgressions as "youthful mistakes",

even when they went to the core factual issues at trial. For example, in footnote 2 of the trial

judgment, the trial judge explained that Moyse's understatement of his role at Catalyst in an

affidavit filed in July 2014 was a "mistake" and not an attempt to hide or downplay his knowledge

of Wind. The trial judge also found that it was a "mistake" when Moyse swore in the same

affidavit that he was not privy to internal discussions about the strategy behind Catalyst's potential

acquisition of Wind. I 16 In fact, that statement was obviously false and directly contradicted by the

contemporaneous documents in the record.llT The trial judge's reduction of these false statements

to "mistakes" demonstrated a markedly different standard of scrutiny to Moyse's evidence as

compared to the evidence of Catalyst's witnesses, and completely ignores the fact that the

impugned statements were sworn in July 2014, approximately two months after Moyse performed

the work he claimed to have innocently "forgotten".

(vù The Tríal Judge's Dffirìng Standards of Scrutiny Led to an Enoneous Result

146. The trial judge's application of a different standard of scrutiny to the evidence led to

findings of credibility thatrespectfully cannot withstand appellate review and which, on their own,

amount to an error of law that warrants a new trial.

r16 TJ at FN 2 (CPM "|ab 4, page 39).
117 List of emails between Catalyst team about Wind deal: Exhibit I (CCG0011564) and Exhibit 3 (CCG0009516)
from Glassman May 27,2016 Affidavit (CPM Tab 12, pages 525-527); Exhibit 12 (CCG00l14l0), Exhibit l3
(CCG0011536), Exhibit 14 (CCG0011520), Exhibit 15 (CCG0011521), Exhibit 16 (CCG0011526), Exhibit l7
(ccc0011535), Exhibit 19 (ccc0011561), Exhibit 2l (ccc0009474),Exhibir 23 (ccc0009482),EvÁibit24
(ccc0011614), Exhibit 25 (ccc0011118), Exhibit 26 (CCG0011618), Exhibit 27 (ccc0009483), Exhibir 28
(CCG00l I 123), Exhibit 29 (CCG00052í4), Exhibit 30 (CCG001 1 169), Exhibit 31 (CCG00lll7t), Exhibit 32

(CCG00l l63l), Exhibit 33 (CCG001tt94), Exhibit 34 (CCG0010008), Exhibit 35 (CCG0028661), Exhibit 36
(CCG0010040), Exhibit 39 (CCG0009529), Exhibit 40 (CCG0010037), Exhibit 42 (CCG00l 1192),Exhibit 43

(ccc0009540), Exhibit 45 (ccc00l44l3), Exhibit 46 (ccc0011275), Exhibir 48 (ccc00ll342) and Exhibit 49
(CCc0011362) from CCG0028710 - de Alba ilt4ay 27,2016 Affidavit (CPM Tab 12, pages 528-759).
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ISSUE 3: THE TRIAL JUDGE MADE FINDINGS REGARDING VIMPELCOM IN A
FACTUAL VACUUM

147. In January 2016, the trialjudge expressly ordered that issues concerning possible breaches

of the exclusivity period by VimpelCom and/or inducing breach of the exclusivity period and

misuse of confidential information by other members of the Consortium would not form part of

the expedited trial of this proceeding. Despite making this ruling, in his reasons for judgment the

trial judge made factual findings on these very issues. These findings tainted the trial judge's

reasons and denied Catalyst a fair trial.

(ù Trial Judge Bars CatalystfromAmending Statement of Claim

148. After'West Face and the Consortium purchased Wind in August 2014, they were able to

sell it to Shaw at the end of 2015 via a plan of arrangement.l r8 Catalyst opposed the proposed plan

of arrangement on the basis that it originally sought to compromise its still-pending claim for a

constructive trust over the interest in Wind owned by West Face.lle

149. In January 2016, the trial judge heard the application for the plan of arrangement. During

the application, after reviewing affidavits from 64NM and Tenenbaum Partners, Catalyst

evidenced its intent to amend the existing claim to add, inter alia, a claim for inducing breach of

contract against the parties that participated in the bid to VimpelCom made during the exclusive

negotiating period between Catalyst and VimpelCom.l20

150. The trial judge barred Catalyst from adding its claim for inducing breach of contract to the

Moyse/West Face action. He ruled that Catalyst had been "lying in the weeds", when the full

details of the Consortium's conduct only came to light via affrdavits sworn in support of the plan

rr8 Mid-Bowline Decision at'lf3 and 4 (CPM Tab 7, page 87).
rre Mid-Bowline Decision at lT4 (CPM Tab7, page 87).
120 Mid-Bowline Decision at fl52 (CPM Tab 7, page 100).
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of arrangement. The trial judge refused to permit the trial of the claim against Moyse and V/est

Face to consider "any such claim".t2r

(¡ü West Føce Objects at Trial to Evidence that Might AÍfect Another Proceedíng

151. Given this ruling, Catalyst was forced to and did commence a separate action against

VimpelCom, UBS Securities, and the Consortium. The "VimpelCom Action" was commenced on

May 31, 20l6,prior to the commencement of the trial against Moyse and West Face.t22

152. In the VimpelCom Action, Catalyst alleges, inter alia, that West Face and the other

members of the Consortium (who were not parties in the Moyse Litigation) induced VimpelCom

to breach the Exclusivity Agreement and that VimpelCom did breach the Exclusivity Agreement.

Moyse is not aparty to the VimpelCom Action.

153. West Face brought the VimpelCom Action to the attention of the trial judge during the

trial. It strenuously objected to certain testimony being led during the trial on the basis that the

testimony might impact the VimpelCom Action. The trial judge took West Face's objection under

advisement.l23

(iiù Tríal Judge Makes Unnecessary and Unfair Findíngs Concerníng VimpelCom

I54. Despite his ruling and West Face's objection attrial, the trial judge made the following

fi ndings concerning VimpelCom :

r2r Mid Bowline Decision at'][61 (CPM Tab 7, page 102).
r22 Statement of Claim in VimpelCom (CPM Tab 12, pages 760-783).
123 Trial Transcript June 9, 2016 at pp. 1 049- 1 054 (CPM Tab 1 1 

' 
pages 245-250).
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(a) The trial judge held that VimpelCom had no substantive communication with the

members of the Consortium during the exclusivity period;t2a and

(b) The trial judge concluded that there was no evidence that VimpelCom's directors

looked at the August Proposal during the exclusivity period or that the proposal

played any part in VimpelCom's decision to change the deal terms and demand a

break fee from Catalyst.125

155. The trial judge never heard any evidence from VimpelCom on these issues. The findings

concerning VimpelCom were made in a factual vacuum. Neither Catalyst nor Vy'est Face led any

evidence from VimpelCom. Nor did VimpelCom make any production in the proceeding because

it was not a party (by the trial judge's own order). Respectfully, the trial judge's findings amounted

to no more than speculation and fell far beyond the scope of the issues before him.

156. No party requested that the trial judge make these findings. In its opening statement, West

Face's counsel asked the trial judge to make nine separate findings of fact - none of which related

to VimpelCom's communications with the Consortium or whether VimpelCom's board of

directors considered the August Proposal.l26 Moreover, West Face objected to the making of such

findings during the trial.

157. These findings were not relevant to the issues in the trial below, which concerned 
'West

Face's knowledge and use of Catalyst's confidential information imparted to it by Moyse.

Findings concerning VimpelCom were uruìecessary and irrelevant to the issues in the action.

124 TJ atf 145 (cPM Tab 4, page 67).
t2s TJ attÌ105 (CPM 'lab 4, pages 55-56).
126 West Face Opening Presentation - Slides 83-87 (CPM Tab 12, pages 784-788).
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158. These findings led to an unfair trial. Neither party sought findings concerning VimpelCom,

but, with full knowledge of the VimpelCom Action, the trial judge made findings based on

speculation and in the absence of evidence.

ISSUE 4: ERRORS OF FACT

159. As set out in the notice of appeal, the trial judge made several errors of fact in the reasons

for judgment. What Catalyst submits are the three most egregious errors are explained in detail

below; the remainder are briefly summarized in Schedule "C" to this factum.

A. OVERVIEW OF FACTUAL ERRORS COMMITTED BY THE TRIAL JUDGE

160. The trial judge made the following key factual findings in dismissing Catalyst's action, all

of which Catalyst submits were palpable and overriding effors of fact:

(a) Moyse Knew Nothing Confidential: The trial judge erroneously held that

Moyse's role on the Wind transaction was largely "administrative" and that Moyse

was not aware of Catalyst's negotiating strategy with the government on regulatory

matters or with VimpelCom on the purchase of Wind;

(b) Moyse Never Communicated Any Information About Wind to West Face: The

trial judge erroneously held that West Face and the members of the Consortium

never knew "with certainty" that Catalyst was a bidder for Wind or the content of

Catalyst's negotiations concerning regulatory matters; and

(c) \ilest Face Did Not Use Catalyst's Confidential Information: The trial judge

erroneously held that the Consortium's decision to waive any regulatory conditions

associated with the purchase of Wind was unconnected to Catalyst's own bid or any

knowledge of Catalyst's regulatory strategy.

161. Each of these findings constitutes a palpable and overriding error. The effect of these

findings was to cause the trial judge to erroneously find that Moyse had not breached his duty of

confidence to Catalyst and that'West Face did not misuse Catalyst's confidential information.
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B. STANDARD OF REVIEW

162. This Court will intervene on findings of fact where atrialjudge commits a palpable and

overriding error. A palpable error is one that is "clear to the mind or plain to see" and the errors

must be so overriding as to discredit the result reached by the trial judge.127 While the burden is

high, it is not impossible to prove a palpable and overriding error has been made.128

C. FACTUAL ERROR 1: MOYSE KNE\il NOTHING CONFIDENTIAL

163. At trial, Catalyst's proved that Moyse was privy to a significant volume of confidential

information about Catalyst's bid for Wind. The critical information that Moyse possessed included

Catalyst's regulatory strategy with respect to Wind. The trial judge held that Moyse was not privy

to Catalyst's negotiating or regulatory strategy with respect to Wind.l2e This was a clear and

overriding effor.

164. In his reasons for decision, the trial judge found that:

(a) Moyse's role in preparing the March 2014 presentation was "largely

administrative";130

(b) Moyse was not aware from meetings he attended at Catalyst of the negotiating

strategy of Catalyst;l3l and

(c) Moyse's role in preparing the May 2014 presentation was "largely

administrative".l32

165. All three of these findings led the trial judge to conclude that Moyse had no knowledge of

Catalyst's confidential regulatory strategy or negotiations with federal government officials and

127 MqcDonqldv. Huisman, 2007 ONCA 391 at fl56.
t2s Sqntos v. Sangwan,20l 5 ONCA 822; Canaccord Genuity Corp. v. Pilot,2015 ONCA 7 16 atl60; Andrade v.

Andrøde,2016 ONCA 368 at fl5.
tze TJ at143,45,51 and 120 (CPM Tab 4' pages 36-37, 40 and 60).
r3o TJ at tÌ44 (CPM Tab 4, page37).
13r TJ ar 1Ì47 (CPM "|ab 4, page 38).
132 TJ arlÌ51 (CPM "lab 4, page 40).
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representatives of VimpelCom, and therefore he could not communicate this confidential

information to West Face. These findings are not supportable on the record.

166. First, the evidence at trial established that Moyse himself created the PowerPoint

presentations that contained Catalyst's regulatory strategy and its pitch to the government. The

presentations were not long and set out in detail Catalyst's regulatory strategy: Catalyst proposed

three options for Wind, each of which required certain regulatory concessions from the

government:133

(a) Under option 1, the fourth carrier would focus on the retail market. In order to

effect this scenario, Catalyst required the government to grant specific concessions,

including an unrestricted ability to sell to an incumbent in five years (after trying to

sell to a strategic buyer or exploring an initial public offering);r3a

(b) Under option 2,the fourth carrier would focus on the wholesale market and would

rent its spectrum to incumbents. In order to effect this scenario, Catalyst required

the government to grant fewer concessions than under option 1, but still required an

unrestricted ability to sell to an incumbent in five years;135 and

(c) Under option 3, the government would face litigation from the purchaser of Wind

(or the estate of Mobilicity) over the retroactive and unilateral conditions imposed

on the independent operators, which would: (i) likely be successful; (ii) likely

embarrass the federal govemment; and (iii) if successful, allow the purchaser of

V/ind to sell the spectrum to the incumbents without restriction.l36

167 . Moyse was aware that Catalyst presented its three options to the government in the March

and May 2014 presentations. He knew the content of each of the options because he had created

the presentations himself on the basis of notes given to him by the Catalyst partners. Moyse was

r33 CCG0011565 - Exhibit I to Glassman May 27,2016 Affidavit (CPM Tab 12, pages 789-803).
134 CCG00l I 564 - Exhibit 1 to Glassman May 27 , 2016 Affidavit (CPM Tab 12, page 804).
t35 CCG0011564 - Exhibit 1 to Glassman May 27,2016 Affidavit (CPM Tab 12, page 805).
t36 CCG002871 I - Glassman May 27 ,2016 Affidavit aIl27 (CPM Tab 12, page 806).
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privy to the knowledge that any transaction between Catalyst and VimpelCom would require a

condition of govemmental approval and that Catalyst could never waive that condition given its

investments in regulated industries.l3T

168. Moyse was also privy to the internal strategy discussions at Catalyst about V/ind. For

example, by May 7,2014, Mr. Glassman had stated in an email to the Catalyst team, including

Moyse, that "option 1" was no longer a possibility because the federal government told Catalyst it

would not allow the unrestricted ability to sell to an incumbent in five years;138

169. Even assuming that Moyse's role in preparing the presentation was "largely

administrative" (as the trial judge found), this is irrelevant to whether Moyse possessed

confidential information about Catalyst's regulatory strategy and its discussions with government.

Moyse had to know Catalyst's strategy. He is highly intelligent (an Ivy League graduate with a

math degree) and the presentations were self-explanatory.l3e

170. The relative importance of Moyse's role on Catalyst's Wind deal team, though it can be

debated, is irrelevant to the question of whether he possessed confidential information that he

could pass along to West Face. It is undisputed that Moyse had liberal and unfettered access to the

confidential information in question. The trial judge's conclusions otherwise are palpably wrong

in the face of the evidence on the record.l40

r37 CCG001 1564 - Exhibit I to Glassman May 27 ,2016 Affrdavit (CPM Tab 12, page 807).
138 CCc0009482 - Exhibit 23 to de Alba May 27,2016 Affidavit (CPM Tab 12, pages 808-810).
r3e Moyse July 31, 2014 Cross-examination at pp. 81:12-83:2 (CPM Tab 11, pages 251-253).
t40 Exhibir 2 (CCG0009482), Exhibit 4 (CCG0025842) and Exhibit 5 (CCG0024609) to the Glassman i|/.ay 27,2016
Aff,rdavit (CPM Tab 12, pages 811-826) (emails between Glassman and Catalyst team, Glassman re: the change in
the gov't attitude); Moyse July 31, 2014 Cross-examination at pp. l5:10 - 16:13 and 19:6 -23:8 (CPM Tab l1' pages

2s4-260).
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(Ð The Triøl Judge's Error Had an Ovenidíng Effect on the Judgment

17l. The trial judge's finding that Moyse had no knowledge of Catalyst's regulatory strategy

effectively made Catalyst's claim for breach of confidence impossible to prove.

172. Catalyst's position af trial was that Moyse transmitted its confidential information to V/est

Face regarding Catalyst's negotiating position with VimpelCom and the fact that it was confident

that the government would relax the restrictions on spectrum transfer in the face of litigation risk.

I73 . ln 2012 or 2013 ,Industry Canada imposed new restrictions on the spectrum licences (the

"2008 Licenses") held by the new entrants, including Wind. Catalyst did not believe that a fourth

wireless carrier was viable without changes to the regulatory environment, including changing or

reversing these restrictions.

I74. Catalyst believed that an industry participant who sued the government in connection with

its new restrictions on the 2008 Licenses would succeed, and that a court would rule that the 2008

Licenses were properly viewed as "property" that could be sold to an incumbent in an insolvency

proceeding.lal Mr. Glassman testified that he had unique knowledge arising out of his telecom

experience in the United States of the NextWave case, which dealt with avery similar issue, and

that he shared this knowledge with his deal team, including Moyse.ra2

175. However, Catalyst itself could not lead that litigation. Catalyst's investments in other

regulated businesses, which Moyse was familiar with, prevented it from leading any litigation

against the federal government in relation to the 2008 Licenses. Instead, in order to successfully

create and operate the fourth wireless carrier, Catalyst had to seek concessions from the federal

r4r CCG002871 1 - Glassman May 27,2016 Affidavit at tf l l-13 (CPM Tab 12, pages 827-828).
t42TrialTranscriptJuneT,2016- Glassmanln-Chief atpp.330:4-17 and33l:15 -332:3 (CPMTab 11'pages

261-263).
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government.la3 However, another potential bidder that did not have the same concerns about

leading litigation involving the federal government could make use of this information in

developing its own investment thesis (as West Face ultimately did).

176. Moyse was clearly privy to this confidential information. The trial judge's conclusion that

Moyse did not have knowledge of Catalyst's regulatory strategy or its negotiating position with

VimpelCom was an overriding error because it ended the analysis of whether there was abreach of

confidence. It was not a minor finding, but rather directly impacted the result.

D. FACTUAL ERROR 2: NO DIRECT EVIDENCE THAT WEST FACE KNE\il
THAT CATALYST WAS A BIDDER FOR WIND

l7l. At trial, Catalyst's position was that West Face's contemporaneous documents and its

behaviour in the bidding process demonstrated that it was aware of Catalyst's confidential

regulatory strategy and its negotiating positions. Catalyst alleged that Moyse was the source of this

information.

178. The trial judge found that Moyse never communicated any information about V/ind to

West Face. He based this conclusion largely on the following findings:

(a) The West Face witnesses, including Griffin, had no communications or discussions

with Moyse about \ü/ind;raa and

(b) There was no direct evidence that V/est Face (or the Consortium) knew that

Catalyst was a bidder for V/ind;las

t43 CCG002871 1 - Glassman May 27 ,2016 Affidavit at flI3 (CPM Tab 12, pages 829).
t44 TJ atlT82 (CPM Tab 4, page 48).
r45 TJ at T89 (CPM Tab 4, page 50).
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179. The trial judge's finding that V/est Face had no knowledge that Catalyst was a bidder for

V/ind was a palpable error. The evidence in the trial record established that key members of West

Face's team knew thatCatalyst was a bidder and had knowledge of its bid.

180. For example, on June 4, 2014, after Moyse had interviewed with and been hired by V/est

Face, Griffin exchanged emails with Anthony Lacavera, the principal of Globalive, Wind's

majority equity owner.146 The exchange begins with Griffin asking Lacaverafor information about

Catalyst's bid for Wind:

\ilhat is your change of control payment under a catalyst or tennenbaum

deal - ie. What do we have to work with in our bid. Is it a fixed number [or]
you have a negotiateddeal?la7

181. This email demonstrates that Griffin knew by June 4,2014 that Catalyst was bidding on

Wind. Griffrn's evidence on cross-examination was that he did not "know" Catalyst was a bidder

for V/ind, but rather that he "surmised" as much:

Q. And, Mr. Griffin, I suggest to you that you well understood at that time
that Catalyst had negotiations ongoing with VimpelCom, which is why you

referred fo aCatalyst deal?

A. We had certainly read in the press that they would have potentially been

involved, and then in May, before Brandon joining, there was this reference
in some correspondence between counsels about concern on the telecom
deal that Brandon had been working on, and by process of eliminationo
we only had one telecom file ongoing.

And so we had always assumed that Catalyst was a potential participant'

Q. I think you are referring there, Mr. Griffin, to a telephone call that

occurred, but I can tell you that that telephone call occurred on June 18th.

A. I wasn't party to it, so --

Q. I understand you weren't apafty to it, but I'm suggesting to you that what
you've just said, i.e., that there was a telecom deal which therefore alerted

146 V/FC0068142 - Emails between Griffin and Lacavera dated June 4,2014 (CPM Tab 12, pages 832-833).
t47 V/FC0068 142 _Emails between Griffin and Lacavera dated June 4,2014 (CPM Tab 12, pages 834-835).
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you to the fact thatCatalyst might be submitting a bid or was in the process of
submitting a bid, didn't occur until well after this email chain.

A. That could be.

Q. Okay. So what I am suggesting to you is whatever you say about a

telephone call that alerted you to a telecom deal, you had knowledge before
then, as of June 4th,that Catalyst had submitted a proposal?

A. No, I didn't know that they had submitted a proposal.

Q. So it is purely --

A. We had assumed thatthey were involved in looking at Wind and we knew
that Tennenbaum was involved in looking at Wind.

Q. V/ell, there were any number of companies looking at V/ind atthatperiod
of time, Mr. Griffin.

A. V/e11, these had been ones that had been specifically reported in the press.

Q.No, but there were others that were reported in the press as well?

A. Yes, and they could have also been involved.

Q. Right, but you specifically mentioned Catalyst or Tennenbaum, and I am

suggesting to you the reason you specifically mentioned Catalyst is not
because it is purely coincidental or you are an imprecise person, but because

you knew atthattime that Catalyst had submitted a proposal?

A. No, that is not factually correct.

Q. And I am going to further suggest to you that the reason you knew it is
because you were told it by Mr. Moyse?

A. No, that is categorically incorrect.las

182. A trial, Griffrn's explanation as to how he knew that Catalyst was a bidder for V/ind relied

on correspondence between counsel concerning a "telecom deal". However, Grifftn's email was

r4s Griffin Trial Cross-examination - June 9,2016 atpp.1007:25 - 1010:8 (CPM Tab 11, pages264-267) [emphasis
addedl.
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wïitten two weeks before the correspondence he referred to.lae His primary excuse, which was

quite detailed in its reasoning ("by process of elimination"), was a contrivance.ls0

183. In the same email chain quoted above, Griffrn commented not only on the fact that Catalyst

was a bidder, but also on the quality of Catalyst's bid:

I think it might make the most sense for us to pick up the conversation with
the Tennenbaum group and discuss the possibility of joining the syndicate.

We're not going to be able to better them on value and I think theirs is the
only real proposal in front of the company outside of ours - Catalyst
seems to be a lot of air.1s1

184. Griffin downplayed this statement at trial,leading to an incredible explanation in direct

examination:

Q. What did you mean by that, "Catalyst seems to be a lot of air"?

A. Well, I guess to put it in layman's terms, for all the smoke and discussion
about their potential involvement, we had nothing to substantiate that they

were there, that they were serious or credible. I didn't know.152

185. Griffin suggested that his comment "Catalyst seems to be a lot of air" referred to the fact

that he did not know Catalyst was a "serious" bidder", as if this was something he expected to

know in a blind bidding situation. Griffin's explanation is logically incoherent and also reveals

that he knew Catalyst was a bidder.

186. Nevertheless, the trial judge accepted Griffrn's impossible explanation, repeating Griffin's

vague assertion that there was media speculation regarding Catalyst's interest in Wind (of which

no evidence \ryas adduced):

14e Exhibit K (ccc0018694), Exhibit L (ccc0018695), Exhibit M (ccc0018696), Exhibit N (ccc0018697) and

Exhibit O (CCG0013698) to Riley June 26,2014 Affidavit (CPM Tab 12, pages 836-843); WFC0068142 (CPM Tab
120 pages 844-845).
150 Notably, this "mistake" did not undermine the trial judge's assessment of Griffin's credibility.
15r WFC0068 142 - Emails between Griffin and Lacavera dated June 4,2014 (CPM Tab 12, pages 846-847).
r52 Griffin Trial Examination-In-Chief June 8, 2016 atp.756:13-19 (CPM Tab l1' page 268).
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Mr. Griffin of West Face had seen press discussion in 2013 of an interest of
Catalyst in Mobilicity and V/IND and of combining them and Mr. De Alba
acknowledged that by 2013 at the latest, there was public discussion of
Catalyst's interest in merging Mobilicity and WIND. Mr. Griffin's evidence
was that he assumed through a process of elimination that it was probable that

Catalyst was the party but that he did not know for sure. I accept that

evidence. Mr. Griffrn's e-mail of June 4,2014 to Mr. Lacaveramakes clear

that at that point Mr. Griffin was by no means certain that Catalyst was a rcal
bidder for WIND.1s3

187. Notably, the trial judge completely ignored Griffin's comment that the Catalyst bid

seemed to be a "lot of air". That statement could not be derived from press reports. It confirms that

not only did Griffin know for certain that Catalyst was a bidder for Wind, but that he was privy to

the details of the Catalyst bid.

188. Leitner also refused to agree that he knew with certainty that Catalyst was a bidder for

Wind despite having authored emails in which he described in detail Catalyst's bid and the timing

of its delivery to VimpelCom's directors. On cross-examination, Leitner refused to accept that he

knew Catalyst was a bidder, but claimed that he "surmised" it was Catalyst and used Catalyst as a

"placeholder" in his emails. Leitner's denials were absurd when compared to the language used in

his emails, which gave no hint of "surmising".l54 Yet the trial judge accepted this evidence despite

the fact it was directly contradicted by contemporaneous documents.

(ù The Tríal Judge's Etor Wøs Ovenìdíng

189. Like the finding that Moyse did not know Catalyst's confidential negotiating positions and

regulatory strategy, the finding that West Face did not know Catalyst was a bidder for V/ind ends

the analysis as to whether Moyse committed a breach of confidence or whether West Face misused

r53 TJ at tT90 (CPM Tab 4o pages 50-51).
rs4 V/FC0069995 - Emails between Leitner and Boland dated July 21,2014 (CPM Tab 12, pages 848);

WFC0059172 - Emails between Leitner, Griffin and Boland dated July 22,2014 (CPM Tab 12, pages 849-850);

WFC0048724 - Emails dated July 23,2014 (CPM Tab 12, page 851); WFC0047832 - Emails dated August 1,2014
between Leitner and others (CPM Tab l2o pages 852-854); Trial Transcript June 9, 2016 atpp.923:19 - 925:19

(CPM Tab 110 pages269-271).
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confidential information. The implication is that West Face did not possess any of Catalyst's

confidential information. If this finding is palpably wrong, as Catalyst submits, it follows that

West Face did know that Catalyst was a bidder and had information about Catalyst's bid.

Consideration must then be had as to the source of this information. The trial judge did not

properly engage in this analysis due to his finding that West Face did not know Catalyst was a

bidder, thereby resulting in an overriding error.

E. ERROR 3: WEST FACE DID NOT USE CATALYSTOS CONFIDENTIAL
INFORMATION

190. The trial judge found that West Face never used Catalyst's confidential information. In

support for this conclusion, the trial judge made two findings that Catalyst submits were in effor:

(a) The August Proposal's reference to a "superior proposal" was a reference to prior

offers made by the Consortium;lss and

(b) The lack of a need for regulatory concessions, and the lack of a need for a condition

in the offer relating to regulatory approval, were not based on or derived from any

knowledge of what Catalyst was doing with VimpelCom or of Catalyst's regulatory

strategies. l 56

(t) The Findíng thøt the Proposal as Superior to Prior Consortium Proposals wus a

Pølpable Emor

19I. V/hen 'West Face and the Consortium delivered the August Proposal, it was described as a

"superior" proposal. The August Proposal differed from Catalyst's offer in one critical manner:

under the terms of the August Proposal, the Consortium waived regulatory approval as a condition

of the deal.lsT

r55 TJ at tÌl14 (CPM "lab 4o page 59).
rs6 TJ at ll1 l4 (CPM Tab 4, page 59).
157 WFC0075054 - Superior Proposal (CPM Tab 12, pages 855-856).
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I92. Labelling the August Proposal as "superior" infers it is better than another proposal. The

only other proposal before VimpelCom atthat time was Catalyst's offer, which the Consortium

knew was about to be presented to VimpelCom's directors for final approval.

193. The trial judge's finding that there was an innocent explanation for the August Proposal

and the Consortium's behaviour relied on a palpable error of fact:

The email of August 6,2014 written by Mr. Leitner was put to Mr.
Griffin on cross-examination. He testified that he and V/est Face

had no role in drafting the email. He stated that the proposal was

unique and not West Face's idea and agreed that the proposal was

certainly superior to any proposal that West Face had
submitted previously on its own behalf because of the structure
that permitted VimpelCom a clean exit without the worry of a
requirement for regulatory approval. He denied that West Face's

view was based at all on information regarding Catalyst's offer to
VimpelCom. I cannot find from the language in the email that V/est
Face knew the terms of the offer from Catalyst to VimpelCom.l5s

194. The explanation that the reference to a "superior" proposal was in relation to prior offers

from V/est Face does not accord with the language used to describe why the proposal was superior.

The August Proposal itself explains the nature of its superiority:

Our proposal will be superior to any other offer as our proposal

will not require regulatory approval...15e

195. The trial judge ignored the plain wording of the Consortium's email and proposal, which,

when read together, clearly stated that the superiority of the proposal as compared to "any other

offer" was based on the waiver of the regulatory approval condition. The trial judge's finding

ignores the fact that the Consortium never made any prior offers as a consortium, and its proposal

did not refer to any of its members' past offers. The email and proposal wording support only one

logical inference: that the proposal was intended to be superior to any other proposal that

rs8 TJ at fll 14 and 115 (CPM Tab 4o page 59).
tse V/FC0075054 - August Proposal (CPM Tab 12, pages 857-858).
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VimpelCom was considering at the time. And, at that time, it is undeniable that the Consortium

knew that the VimpelCom board was about to consider approval of the Catalyst deal.

196. The trial judge's conclusion that the Consortium was not comparing its proposal to

Catalyst's proposal is palpably wrong. The key difference between the August Proposal and

Catalyst's proposal was the waiver of the regulatory approval condition by the Consortium. Unless

it knew the details of Catalyst's offer, the Consortium could not bill its offer as "superior".

(íù The Finding that The Superior Proposal was Not Based on Catalyst's Offer is
Ovenidíng

I97. A fundamental issue at trial was whether West Face misused Catalyst's confidential

information. If it used Catalyst's offer to shape the August Proposal, Catalyst submits that this

would constitute misuse of Catalyst's confidential information. The trial judge's hnding that the

August Proposal was made independent of Catalyst's offer strikes at the core of this argument. The

finding has a direct effect on the result in the trial judgment.

198. In addition to the three key findings discussed above, Catalyst submits that the trial judge

made a number of other factual effors that, taken together, amount to palpable and overriding

effors. Schedule o'C" discusses each error in turn and its effect on the trial judgment.

ISSUE 5: THE COSTS APPEAL

I99. Catalyst seeks leave to appeal the trial judge's costs award. Although a deferential standard

of review applies to costs appeals and leave to appeal a costs order will be granted sparingly, leave

will be granted where there are grounds upon which the appellate court can find that the trial judge

erred in principle.160

t60 Vqn Dqmme v. Gelber,20l3 ONCA 388 at fl32.
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200. Here, the trial judge awarded West Face costs on a substantial indemnity basis despite the

fact that there was no suggestion of improper conduct on the part of Catalyst during the proceeding

that would normally ground an award of costs on a higher scale. Moreover, the trial judge's award

of any costs to Moyse ignored the fact that Moyse engaged in questionable conduct, both before

and after the litigation commenced. This conduct included transferring conhdential investor

memos to 'West Face, refusing to admit the investor memos were confidential, wiping his

Blackberry and deleting his web browser history, and launching scrubber software the night before

his computer was imaged.

201. The trial judge awarded the defendants substantial indemnity costs to "punish" Catalyst for

pursuing its claim, even though Catalyst had successfully proven at the interlocutory stage that

Moyse and V/est Face misled Catalyst in pre-litigation correspondence and the ISS later

discovered that Moyse downloaded and launched a scrubber the night before his computer was

imaged. Respectfully, this is not a case where allegations were based on nothing more than

speculation. There was credible evidence of questionable conduct by the defendants.

202. It is an acceptable principle of costs, long ago established by this Court, that where a claim

turns on questions of credibility, an unsuccessful plaintiff should not be punished for pursuing its

claim through an award of substantial indemnity costs. As this Court held in Toronto-Dominion

Bank v. Grande Caledon Developments Inc., "the appellant had the right to put the respondent's

credibility in issue and test it without fear of a cost sanctiol1."161

203. In the event that the appeal is not granted, Catalyst submits that the trial judge's costs

award cannot stand and should be reversed: West Face should be entitled to no more than its pafüal

t6t Toronto-Dominion Bankv. Grande Caledon Developments Inc., 1998 CarswellOnt 2094 (CA) at flI1
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indemnity costs and Moyse should not have been awarded any costs based on his conduct, that

understandably led to this proceeding.

PART IV. ORDER REQUESTED

204. Catalyst submits that, as discussed above, this Court should vacate the trial judge's

judgment, make a finding of spoliation as against Moyse and, given the factual effors and legal

effors discussed above, order a new trial on all other issues.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 15th day of February,2\l7.

fr),/*)\
4r,
\/

Rocco

Andrew V/intonE)/
Bradley Vermeersch

LAX O'SULLIVAN LISUS GOTTLIEB LLP
Counsel
Suite 2750, 145 King Street V/est
Toronto ON M5H 1J8

Rocco DiPucchio LSUC#: 38185I
rdipucchio@counsel-toronto. com

Tel: 4165982268

Andrew \üinton LSUC#: 544731
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Bradley Vermeersch LSUC#: 69004K
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Tel: 416 6467997

Fax: 416 5983730
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SCHEDULE 668''

TEXT OF STATUTES, REGULATIONS & BY.LAWS

US Federøl Rules of Civil Procedure

RULE 37 FAILURE TO MAKE DISCLOSURES OR TO COOPERATE IN

DISCOVERY; SANCTIONS

Farr-uRe ro PRESERvg EIpcTRoNICALLY SroReo INnonv¿.rIoN

37(e): If electronically stored information that should have been preserved in the

anticipation or conduct of litigation is lost because aparty failed to take reasonable steps to

preserve it, and it cannot be restored or replaced through additional discovery, the court:

1) upon finding prejudice to another party from loss of the information, may order

measures no greater than necessary to cure the prejudice; or

2) only upon finding that the party acted with the intent to deprive another party of the

information's use in the litigation may:

a) presume that the lost information was unfavorable to the party;

b) instruct the jury that it may or must presume the information was unfavorable to

the party; or

c) dismiss the action or enter a default judgment.

US Federal Rules of Civil Procedure, Rule 37

ADVISORY COMMITTEE',S NOTES (2015)

...Subdivision (e)(2). This subdivision authorizes courts to use specified and very severe

measures to address or deter failures to preserve electronically stored information, but only

on finding that the party that lost the information acted with the intent to deprive another

2
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party of the information's use in the litigation. It is designed to provide a uniform standard

in federal court for use of these serious measures when addressing failure to preserve

electronically stored information. It rejects cases such as Residential Funding Corp. v.

DeGeorge Financial Co.p., 306 F.3d 99 (2d Cir. 2002), that authorize the giving of

adverse-inference instructions on a finding of negligence or gross negligence.

Adverse-inference instructions were developed on the premise that a party's intentional

loss or destruction of evidence to prevent its use in litigation gives rise to a reasonable

inference that the evidence was unfavorable to the party responsible for loss or destruction

of the evidence. Negligent or even grossly negligent behavior does not logically support

that inference. Information lost through negligence may have been favorable to either

party, including the party that lost it, and infening that it was unfavorable to that party may

tip the balance attrial in ways the lost information never would have. The better rule for the

negligent or grossly negligent loss of electronically stored information is to preserve a

broad range of measures to cure prejudice caused by its loss, but to limit the most severe

measures to instances of intentional loss or destruction. . .
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SCHEDULE "C)'

Trial Evidence Contradicting This Finding

Mr. Glassman's evidence was that the

Government of Canada instructed Catalyst to

destroy the drafts of the PowerPoint: Glassman

Trial Cross-Examination at p. 387,1.3 - p. 388,

l. 13.

Mr. Riley testified that he ordered that Catalyst

emptroyees destroy the PowerPoint, all drafts

and notes because of the sensitivity of the

information in it: Riley Trial Direct

Examination at p. 578:15 - 579:2.

These are not inconsistent explanations. Mr.

Glassman states the Govemment of Canada

asked Catalyst to destroy the presentation and its

drafts. Mr. Riley's evidence that he ordered the

material to be destroyed is carrying out the

Government of Canada's desired outcome.

There was no evidence in the record to support

suggestions that Catalyst was oppressive or

Trial Judge's Finding

Footnote 3

Paragraph 54

Error of Fact

The trial judge found that Catalyst's

witnesses' explanation for why drafts of the

PowerPoint presentations and notes from

the meetings with the Government of

Canada were destroyed differed from

witness to witness and "made little sense".

The trial judge found that Moyse decided to

leave Catalyst because of a "[lack of]
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lacked common decency or respect for the

individuals working at Catalyst.

The trial judge erroneously states that it is "not

surprising" given how Mr. Glassman treated

"everyone at Catalyst". Mr. Glassman's

testimony was that he applied pressure to his

deal team members and often would not relieve

that pressure: Glassman Trial

Cross-examination atp.482,1.20 - p. 483, l. 13.

Refusing to relieve pressure on his deal team in

the face of a multi-million dollar deal is a far cry

from creating an oppressive environment that

lacks all decency or respect for its employees.

Moyse's evidence throughout the proceeding

was that he did not do any work at West Face for

the first two weeks of his employment, before he

was enjoined from continuing his employment:

Moyse 201 4 Cross , p. l7l, q. 794.

It is impossible that West Face could have a

critical need for an analyst but did not have any

work for him to do when he commenced his

Paragraph 55

common decency or respect for individuals

at [Catalyst]" and called these alleged facts

"not surprising", without any

contemporaneous documentary evidence to

support these spurious allegations

The trial judge found that West Face had a

"critical need" for an analyst in March 2014

when it interviewed Moyse.
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employment.

There was no evidence that Moyse was tired

when he sent Catalyst's confidential deal

memos to'West Face in March 20l4.In fact,

Moyse's evidence prior to trial was that it was

not unusual for him to work late:

a. Do you remember why you were up atl:46

in the morning sending this to Mr. Dea?

A. I don't. I work late. I've worked until

midnight, one, two, three in the morning before.

Maybe I sent it after work. I don't remember.

a. Do you know whether you were at the

offrce when you sent this or whether you were at

home?

A. Don't remember.

Moyse never tried to excuse his sending the

confidential memorandum as a product of

tiredness. Instead, Moyse maintained that he did

not believe the information was confidential. He

admitted that he deliberately sent the memos. He

Paragraph5TThe trial judge speculated that that Moyse

"had to be tired" when he emailed

Catalyst's confidential deal sheet and deal

memos to'West Face in March 2014
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justified that decision by claiming the

memoranda were public information. He never

tried to excuse it, like the trial judge did: Moyse

July 2014 Cross-examination: p. 138, q. 648 - p.

146,q.698; p. 150, q. 709 - p. 153, q.726.

'West Face's witness, Tom Dea, testified at

length that any confidentiality wall would

include both Wind and Mobilicity because the

two were interrelated: Dea Trial

Cross-examination atp.l273,l. 15 - p.1282,1.
îJ.

Catalyst's thesis was that it requires concessions

from the Federal Government, including the

ability to sell spectrum to an incumbent, to make

Wind viable, not for its survival. The concession

regarding selling spectrum to an incumbent was

to monetize Wind's assets in the event that it did

not survive. The trial judge misapprehended the

nuances of Catalyst's investment thesis and its

request for concessions: Glassman Affidavit at

Paragraph 63

Paragraphl22

The trial judge found that Wind was the

only telecom investment West Face was

working on in spring}0l4 and that the

confidentiality wall was established in

respect of Wind because it was the only

telecom investment'West Face was

working on.

The trial judge found that Catalyst required

the ability to sell spectrum to an incumbent

in order for Wind to survive.

697



5

paragraphs 25-26,29.
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October 13, 2016 09:36 PM Eastern Daylight Time

TORONTO--(BUSINESS WIRE)--The Catalyst Capital Group Inc. ("Catalyst"), Canada's second-largest independent
private equity firm, today commented on recent statements by West Face Capital Inc. regarding ongoing litigation related
to its acquisition of WIND Mobile Corp and the short attack at Callidus Capital Corporation:

“We can understand the increasing pressure that West Face has experienced due to its questionable and potentially
unlawful actions around its acquisition of WIND and activities regarding Callidus Capital that has resulted in numerous
inquiries from current and prospective investors, service providers and industry participants.

“In regards to our litigation against West Face and other parties, there are very few firms out there that take the role of
fiduciary as seriously as we do. Our commitment to LPs and to the minority shareholders in Callidus Capital is the primary
consideration in all decisions we make.

“It is exactly because of this culture at Catalyst, as compared to how others behave, that we have chosen to be incredibly
tough and demanding when our rights are trampled or counterparties act unethically. Because ultimately, it is our LPs and
investors that are impacted.

“It should be highly concerning to numerous stakeholders that West Face has determined to litigate through the public at
large, in full knowledge of an upcoming jury trial regarding the WIND acquisition, and the fact that the Brandon
Moyse/West Face decision is being appealed. The appeal is on the basis of a denial of procedural fairness, errors of law in
determining the spoliation claim and errors of fact and mixed fact and law in determining the claims for spoliation and the
misuse of Catalyst’s confidential information. The award by Justice Newbould on a substantial indemnity basis ignores
finding by Justice Lederer, among other things, and is a continuation of the basis for our appeal.

“Catalyst has put its faith in the judiciary and expect that our claims and appeals will be heard fairly and that judgment will
expose the truth of West Face’s actions, character and values.”

Note to Editors: Detailed summary regarding Catalyst Capital’s notice of appeal from the trial decision of Justice Frank
Newbould of the Ontario Superior Court of Justice - Commercial List dated August 18, 2016 in Court File No. CV-14-
507120.

Errors of Fact and Procedural Unfairness:

In his review of the evidence and determination of disputed facts relating to Catalyst’s
claim that Brandon Moyse and West Face Capital Inc. misused its confidential
information, the trial judge made several palpable and overriding errors of fact. Catalyst
is aware of over 30 errors of fact as demonstrated by the stark difference between the
trial judge's ruling as compared to the actual record. The mishandling or willful ignorance
of these facts directly influenced the determination that West Face and Moyse were not
liable for misuse of confidential information.

Catalyst Capital Group Comments on West Face Statements
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Catalyst also believes that the trial judge applied an inconsistent standard in his
evaluation of the witnesses. For example, Catalyst highlights that there were numerous
and glaring inconsistencies by defendants’ oral evidence that directly contradicted
contemporaneous documentary evidence.

For example:
The trial judge erred in finding that West Face “took seriously” the issue of
confidentiality when the documentary and oral evidence demonstrates that in March
and April 2014, Tom Dea knowingly and repeatedly distributed Catalyst’s confidential
information to his partners and reviewed that information to determine if it was
“helpful” to West Face; and
The trial judge erred in finding that Wind was the only telecom investment West Face
was working on in spring 2014 when West Face’s witnesses admitted and
documentary evidence demonstrated it was also considering an investment in
Mobilicity.

While the opposite standard was applied to the Plaintiffs. For example, Newton
Glassman’s, Catalyst’s Managing Partner, unique experience with the only similar case
to be litigated in North America and his legal background were summarily dismissed,
when the undisputed fact is that Mr. Glassman was significantly involved in the
successful outcome of the similar case before the U.S. Supreme Court, and also
graduated from law school.

Catalyst believes that this inconsistent standard led to procedural unfairness and on this
basis alone a new trial is required.

Error of Law in Determining the Spoliation Issue

It is undisputed that Moyse consented to an order that required him to preserve the
contents of his personal computer and that Moyse then employed a military-grade
document deletion software the night before his personal computer was scheduled to be
forensically imaged.

Catalyst believes that the motion judge erred in law in relation to his findings on the
issue of spoliation of evidence by [Brandon] Moyse. The trial judge erred in law by
ignoring the historical evidentiary standard requiring defendants to prove that they had
not destroyed the evidence in question, which Moyse and West Face failed to do, but
rather put the task on Catalyst to produce a particular piece of evidence that is by
definition impossible to prove - and by Moyse’s own admission was destroyed. This was
a precedent setting error of law.

The consequences for this issue go beyond the dispute between these parties – the trial
judge created a new, improper and impossible standard to meet that rewards defendants
for destroying evidence and will make it easier in future cases for defendants to destroy
relevant evidence with impunity.
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About Catalyst:

The Catalyst Capital Group Inc., a private equity investment firm with more than $6 billion in assets under management
founded in 2002, is a leader in operationally focused turnaround investing. The firm's mandate is to manufacture risk
adjusted returns, in keeping with its philosophy of "we buy what we can build." Catalyst's Guiding Principles of investment
excellence through operational involvement, superior analytics, attention to detail, intellectual curiosity, team and
reputation are key to the firm's success. The Catalyst team collectively possesses more than 110 years of extensive
experience in restructuring, credit markets and merchant and investment banking in Canada, the United States, Latin
America and Europe.

Contacts
Media:
Gagnier Communications
Dan Gagnier, 646-273-9391
dg@gagnierfc.com
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Court awards over $1.5 million in costs
against Catalyst Capital in lawsuit with
West Face and Brandon Moyse; West Face
launches catalystlitigation.com website

NEWS PROVIDED BY
West Face Capital Inc. 
Oct 13, 2016, 16:48 ET



TORONTO, Oct. 13, 2016 /CNW/ - West Face Capital Inc. announced today that Justice Newbould

of the Superior Court of Justice in Ontario has awarded costs of $1.2 million to West Face, on a

substantial indemnity basis, and $340,000 to Brandon Moyse on a partial indemnity basis, to

be paid by The Catalyst Capital Group Inc. in connection with Court File No. CV-16-11272-00CL.

In August of this year, Justice Newbould dismissed in its entirety the lawsuit brought by

Catalyst against West Face Capital and Mr. Moyse, related to West Face's successful acquisition

of WIND Mobile Corp. in 2014.

Justice Newbould's cost endorsement noted that the lawsuit was driven by Catalyst CEO

Newton Glassman, who "was not able to accept that he lost his chance to acquire Wind by

being outsmarted by someone else."  Justice Newbould also found that Mr. Glassman "was

certainly playing hardball attacking the reputation and honesty of West Face.  However, in spite

of the best efforts of Catalyst's very able and skilled lawyers, he utterly failed."

New Website
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West Face also announces the launch of a new website at www.catalystlitigation.com.  Due to

the large volume of documents, and in response to numerous inquiries from current and

prospective investors, service providers and industry participants that we interact with, West

Face has assembled the public court materials from the various lawsuits launched by Catalyst

against West Face in the archive hosted on this website, including materials �led in court by

each of Catalyst and West Face.

West Face believes that the Catalyst and Callidus claims in each of these proceedings are

without merit and is vigorously defending each of these proceedings.

About West Face Capital Inc.

West Face Capital Inc. is one of Canada's leading alternative investment managers combining

control-through-distressed, high-yield, negotiated �nance, proactive equity, and private equity

activities. West Face's capabilities are underpinned by a seasoned multi-disciplinary investment

team, proprietary origination channels, deep sector expertise, and the ability to address

investment targets in domestic and international markets.

SOURCE West Face Capital Inc.

For further information: Philip Panet, General Counsel & Secretary, West Face Capital Inc., 2

Bloor Street East, Suite 3000, Toronto, Ontario, M4W 1A8, Tel: (647) 724-8900
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1

Karabus, Matthew

From: Vincent Hanna <vincent_h@runbox.com>

Sent: Friday, August 11, 2017 4:55 PM

To: nglassman

Subject: Attacks on Callidus

Dear Mr. Glassman. 

This letter is to inform you that you have been targeted by a group of funds in Canada and abroad whose sole 
goal is to bring down your public vehicle Callidus and you personally.  They are acting in concert to short your 
stock and to spread false rumors in the market place mostly through Bruce Langstaff at Canaccord but through 
any broker who will listen. The Wall Street Journal is a prime example of this coordinated effort.  The “cabal” 
does have private investigators following you and most likely have Russians hackers attacking your office 
emails and servers/cloud.   The RCMP and FBI are aware of this “cabal” from a criminal investigation but that 
doesn’t help you in the short term.  I am sure you are not surprised but the funds are: 

Greg Boland – WestFace Capital. 
Roland Keiper – Clearwater Capital. 
Sunny Puri/Moez Kassam – Anson Partners. 
Shawn Kimmel – K2 Partners 
Principals – MMCAP 
Marc Cohodes – US Short Seller and his huge global network. 

I am disgusted that this acting in concert is going on and happening to you and other participants in the 
Canadian Capital Markets and I write this letter to inform you of such. 

If I were you I would sue the above groups and from that you will garner access to all their trading records and 
communications between them.  From this you will then be fed additional information.  This will lead the 
perpetrators down a rabbit hole they will not escape from.  But in the end that is up to you.  You now have this 
information.  There will be more to come. Stay tuned. 
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April 18, 2018

Section: Report on Business

In investor letter, Catalyst claims it can still win Wind Mobile suit

ANDREW WILLIS, JEFFREY JONES

Private equity firm Catalyst Capital Group Inc. is pressing ahead with its effort to wring money out of its failed bid for Wind
Mobile - and claims to have evidence against a rival fund manager that may have been gathered in a sting operation run by
former Israeli spies.

In a letter sent to investors in its funds, Catalyst says it has interviews with former employees of Toronto-based West Face
Capital Inc. that show "inside information about the Wind negotiations was improperly leaked to West Face." The letter, marked
"privileged and confidential update", was sent to Catalyst unitholders in March and obtained by The Globe and Mail.

Catalyst has filed two separate lawsuits over the Wind case. In 2014, Catalyst was negotiating with the owners of the wireless
company to buy it, but the deal fell apart. A group led by West Face bought Wind for $300-million and flipped it to Shaw
Communications Inc. for $1.6-billion a year and a half later. The business is now called Freedom Mobile and was recently
valued by one Bay Street analyst at $5.7-billion.

Catalyst lost the first lawsuit, with Ontario Superior Court Justice Frank Newbould ruling that he "had considerable difficulty
accepting as reliable" much of the evidence supplied by Catalyst founder Newton Glassman. Catalyst lost its appeal of that
decision in February.

Now before the courts is a second lawsuit in which Catalyst is suing a number of parties, including West Face and VimpelCom
Ltd., a Netherlandsbased telecom firm that used to be the major shareholder in Wind.

The suit, which claims $1.3-billion, alleges that vital information was leaked during negotiations that allowed the West Face
consortium to win the deal.

West Face has consistently denied it acted improperly. In a court filing on Monday, lawyers for the firm said: "This so-called
'evidence' consists of transcripts and recordings obtained illicitly by Catalyst from 'stings' conducted against Justice Newbould,
and current and former employees of West Face, by former agents of the Israeli Mossad operating unlawfully in Ontario and
elsewhere under the name 'Black Cube.' " West Face, VimpelCom, Globalive Capital Inc. and UBS Securities Canada Inc. were
in court on Monday asking Ontario Superior Court Justice Glenn Hainey to throw out the case. A ruling is expected by the
end of the week.
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In its letter to fund investors, Catalyst does not detail how it went about getting the interviews or when and where they were
conducted. Nor does it describe who conducted the questioning.

Black Cube, a private investigation firm founded by veterans of Israel's intelligence service, allegedly had operatives pose as
recruiters for a global private equity firm who approached West Face employees with potential job offers to get them talking.
Black Cube has also done work for disgraced movie producer Harvey Weinstein, an assignment that executives in the firm
subsequently apologized for taking on. West Face filed a suit against Catalyst and Mr. Glassman in December alleging the use
of the firm against its employees.

The Catalyst investor document purports to contain short excerpts from interviews with a former West Face portfolio manager
and a second ex-staffer - both unnamed - that Catalyst says show that West Face received leaked details about Catalyst's Wind
discussions, allowing it to structure a bid for the wireless carrier with fewer conditions.

"Accordingly Catalyst will use its best efforts to ensure that all of the relevant facts and documents come to light, and to pursue
all available remedies to obtain redress for the benefit of the investors in the funds," the document said.

Catalyst spokesman Dan Gagnier declined to answer specific questions about the information in the document and whether it
came from Black Cube. He said: "The confidential communication to our LPs reflects our strong belief that Catalyst's rights
were violated on the Wind transaction. This confidential letter outlined some of the reasons for this belief and Catalyst's intention
to explore and pursue all appropriate legal remedies in order to protect our investor's rights."

The push to introduce new evidence to second Wind lawsuit, which Catalyst first filed in May, 2016, comes as questions mount
about the value of several businesses owned by Catalyst and its ability to cash out at attractive prices.

Litigation may be part of Catalyst's strategy to try to boost its investment returns. In fact, the Wind lawsuit was given a value
of US$447-million in Catalyst's 2016 annual report to investors of two of its largest funds.

Some other Catalyst investments are performing poorly. The firm sold a minority stake in distressed lender Callidus Capital
Corp. for $14 a share in 2014, and the stock closed Tuesday at $4.91. Catalyst and its funds own over 70 per cent of Callidus
and have loaned the firm more than $300-million.

Catalyst has said it aims to take public two of its funds' major holdings - Gateway Casinos & Entertainment Ltd. and a unit
of biotech company Therapure Biopharma Inc. - in hopes of realizing value for the assets. It also disclosed that it is exploring
sales of Advantage Rent A Car and Sonar Entertainment in documents that it sent to financial backers.

---- Index References ----

Company: CALLIDUS CAPITAL CORP; GATEWAY CASINOS AND ENTERTAINMENT LTD; Globalive Capita;
SHAW COMMUNICATIONS INC; THERAPURE BIOPHARMA INC; VEON LTD; CATALYST CAPITAL GROUP INC;
CATALYST INVESTMENTS LP; FITNESS FACTORY; GLOBE AND MAIL; GLOBE AND MAIL BOX INC; UBS
SECURITIES CANADA INC; WEST FACE CAPITAL INC

News Subject: (Business Lawsuits & Settlements (1BU19); Business Litigation (1BU04); Business Management (1BU42);
Corporate Events (1CR05); Funding Instruments (1FU41); Legal (1LE33); Private Equity (1PR15))

Industry: (Alternative Energy Sources (1AL05); Energy & Fuel (1EN13); Environmental Solutions (1EN90); Financial Services
(1FI37); Security (1SE29); Security Agencies (1SE35); Wind Energy (1WI06))
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Region: (Americas (1AM92); Canada (1CA33); Israel (1IS16); Middle East (1MI23); North America (1NO39); Ontario
(1ON96))

Language: EN

Other Indexing: (Black Cube; Globe and Mail; Netherlandsbased telecom; UBS Securities Canada Inc.; West Face Capital
Inc.; catalyst capital group inc; catalyst investments; second wind) (Francis J.C. Newbould; Frank Newbould; Newton G.Z.
Glassman; Newton Glassman; Glenn Hainey; Dan Gagnier; Harvey Weinstein)

Edition: Ontario

Word Count: 852

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.

752



THIS IS EXHIBIT 48
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

753



---l --

l 

754



i 
-\- -

I 

l 
l 
l 
l 

755



--1 

-j 

756



I . --1 

1 · 

757



758



1---

l 

759



THIS IS EXHIBIT 49
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

760



Meeting with Peter Brimm / November 1st, 2017/ Toronto 

Time 

stamp 

Side Transcript 

Sounds on the street, then sounds inside a restaurant/cafe, 

music 

5:50.0 Agent Good morning, how are you today? 

Brimm Suit and tie every day 

Agent [5:52.8] cold? 

Brimm No, no, not real cold yet 

Agent [Mumbles, not elear][5:58.7] 

Brimm How have you been? 

Agent Jetlagged last two weeks 

Brimm Oh man, that's unfortunate 

Agent Not your fault 

Brimm It's Canadian thing to apologize for everything. 

Agent You do? 

Brimm Canadians apologize for everything 

Agent Are they Polish in origin? 

Brimm Hmm, I think some of them must be 

Agent I think it's a very Polish characteristic-- 

Brimm If this was Poland, you could have asked it, so 

06:30 Agent I think they're best in the world in losing. 

So how are you? 

Brimm Coming along. 
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Agent We all fired up. When did you wake up? 

Brimm Five. I get to the office at 6 o'clock every day. 

Agent Every day? Are you the first? 

Brimm Yeah. 

Agent Is that appreciated? 

Brimm No. They don't care. 

Agent Is it an American thing? 

Brimm A little bit? It's — I find Canadians don't work all that hard. 

But it's a different culture, it's a very much work-life balance 

focused, and the Canadian market has only 250-300 stocks 

above 300 million market cap-- 

Agent That's it. 

Brimm That's it. So like all the stock pickers here don't have much to 

look at. 

Agent I'd like to conduct a conversation with you, not today, when 

you have time, about the Canadian state of minds. 

Brimm Okay, certainly. As observed from an outsider. 

Agent Yeah yeah yeah. Because you're an American, you know 

what work -- hard work means. 

Agent Are they lazy? 

Brimm I don't think it's so much that. I think it boils down to in the 

States, statistically, it's not really possible, but there a belief 

that you can go from being you know homeless, to mega rich 

in one generation. 

The Americans believe that's possible. From the lowest 

people on a ladder believe that it's possible. 
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No one in Canada believes it's possible. 

Agent But in America it has been done. 

Brimm Statistically, — it's a statistical anomaly. It's sort of like the 

lotto, right? 

Agent In America they believe you can win a million dollars? 

Brimm Well here the — the government says the prices are never 

allowed to get above 50 million-- 

Agent Dollars? 

Brimm Yeah they cap it and then they just take all the proceeds after 

that. 

Agent That's something — I'm sorry, we're surrounded by 

Canadians, but something is wrong here, I'm sorry 

Brimm Yeah it's a — so if you look at the major companies in Canada, 

Rogers, Telus— 

Agent You told me that 

Brimm --Loblaws, It's all family controlled. 

And so no one else is allowed to get beyond that. So 

everyone's like 'well, I guess if I get a pretty good job that's 

good enough'. 

Agent But you told me, I think you told me, you paid for a cellular 

plan 200 something dollars. 

Brimm Oh yeah, yeah. 

Agent And then I went home and looked at my daughter and she 

looked at me and she has a 10 dollar plan, 5G, and she can 

speak and text, 10 dollars. And I was thinking, something is 

really wrong. 
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Brimm I don't know [laughs]. Like if I were a voting Canadian 

citizen, I would be furious. I was like, 'why are paying 2, 3, 

4x what everyone else pays? Like what are we doing?' 

Agent No, not 2, 3, 4. 10 times more— 

Brimm Yeah 

Agent It's ridic—I mean -- 

Brimm Yeah. 

Agent I don't — okay, that's another talk. 

Brimm Yeah. 

Agent I asked to meet you two reasons. First, we have decided to 

take your services for the tour we talked about. 

Brimm I don't know what's entailed on my end, so-- 

Agent Yeah no, we'll discuss that later on, but basically yes after I 
met several people and — maybe because you're American, so 
you can give some different insights. Basically what we plan 
is I told you, it's — it should be 4, 5 day tour. It has two 
components: the first is meeting big companies, something 
that we will organize on request (?) from you. Your part is to 
do your networking if you have — if you want, I don't mind. I 
want them to see a successful business type, and another 
important part is the people that we bring have to — want them 
to give lectures, okay, about their experience, and we're 
planning for you two lectures. One is the Canadian market as 
you see it, and as — I think it's a very important insight as an 
American that sees it, okay? Because Canadians don't know 
that they're Canadians. 

Brimm [laughs] 

Agent No, it's — you're laughing but it's true. 

Brimm Yeah. 

Agent You understand what I'm talking about. 

Brimm Yes. 

764



00:10:59 Agent And the second, hmm, the second, hmm, thing that I would 

like you to talk about is your experience with the, hmm, 

hmm, West Face ... you worked at West-Face, right? 

Brimm West-Face, yeah. 

Agent Your experience there while the purchase of Wind happen —

occurred. 

Brimm The purchase of what? 

Agent Hmm, Wind I think? 

Brimm Wind? Okay. 

Agent -the cellular company, because it's very big acquisition! Okay? 

Brimm Yeah. 

Agent So, hmm, we would like you to talk about that, if it's possible, 

of course. 

00:11:27 Brimm Hmm, I didn't, I didn't work on that file. 

Agent Umm-hmm you know 

Brimm --I know some details about it, but I didn't actually work on 
it, so. The gentleman who was responsible for it now lives in 
BC. 

Agent B.C? 

Brimm You know, British Colombia. 

Agent Oh, British Colombia. 

Brimm Yeah, yeah, exactly, yeah. Hmm, so, he...started his own 

fund now. But, I'm (pauses — AGENT), let's see. So, the...if 

we're speaking about Canada, I can talk as short or as long as 

you want about that, hmm, the stuff on Wind, I don't have a lot 

of details 'cause I wasn't on the file, that would have to be a bit 

shorter 
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Agent The first one could be...well, we don't wanna tire them 

so...maybe two sessions of two hours, would that work? With 

different aspects? 

Brimm Of? So I'm sorry the — so the Canadian stuff? 

12:20.8 Agent About the Canadian stuff, yes. 

Brimm You wanna total of two hours or total four hours? 

Agent Four hours, two sessions of two hours. 

Brimm They would hate me at the end of it. (Laughing) 

This guys, shut up! 

Agent [laughs] But say it in Chinese please. 

Brimm Yeah [laughs]. 

Agent Okay, and the second one, the Wind story? 

Agent And the second one, the Wind story? 

Brimm I mean, I might be able to put together half an hour on that. 

Agent That's it? ok. 

Brimm Yeah I don't really have-- 

Agent Okay. 

Brimm --that much on it -- I don't have the details on it. 

Agent You probably will as that — in the business world there's a lot 

of importance to rumours, to how you saw it happening, you 

know, not just one that did the deal, but — yeah that could be 

very interesting because it is a very significant deal, even in 

Chinese eyes. So that would be nice. 

00:13:13 Brimm Yeah, hmm, the biggest file that would have made headlines, 

maybe that not as much as, hmm, getting SafeWay U.S to sell 

SafeWay Canada to a Canadian company. So, he's--. 
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Agent How big of a deal was that? 

Brimm 4 billion. 

Agent And you dealt, you dealt with that? 

Brimm Yeah. 

Agent Okay. So that might be dealing with the same thing--. 

Brimm So that might -- would be different. Hmm, then also, hmm, at 

West-Face we gave Hudson's Bay company a quarter billion 

dollars to go buy Saks Fifth Avenue. 

Agent Once again, sorry? 

Brimm Hudson's Bay company--. 

Agent Yeah? 

Brimm We gave them a quarter billion dollars to go buy Saks Fifth 

Avenue 

Agent Yeah. 

Brimm And so I was the guy behind that deal as well. 

Agent Okay--. 

Brimm -so, if you want it, if you want it like, hmm, if you want like, 

hmm, if you want it like an hour-long thing, I can give...like, 

a little bit of each of those three--. 

Agent Yes--. 

Brimm -different deals. 

Agent -that will be interesting. 

Brimm -that's a...hear some, here are some things that I've worked on- 

Agent That would be very interesting. 

Brimm -from, from a Canadian perspective. 
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Agent Okay. The 4 billion deal is — yes that's — yeah that's very 

interesting-- 

Brimm It's a bigger number. (Laughing) 

Agent See how many zeroes — yeah, it's a big — that's true. Okay that 

would be interesting. Now — the Safe -- you did the Safeway 

project, you were the one behind it? 

Agent -You did all the portfolios, all the research, all the-- 

Brimm Yeah. 

Agent --what was asked of you? 

Brimm From the company or from West-Face or... 

Agent From West-Face 

Brimm Oh so this was -- 

Agent You were working at West Face at that time? 

Brimm Yeah. And so what I did was, I put the whole deal together 
and went to — basically we went to the CEO of Safeway and 
said, 'here's something you need to do'. 

Agent Oh, wait it wasn't an initiative of Safeway, it was your 
initiative? 

Brimm Yeah. 

Agent Oh, interesting. 

Brimm Yeah, we made them do it. 

00:14:50 Agent What got you to think of doing it? 

Brimm Well, Safeway was--. I've--. Safeway was, was trading very, 

very cheap--. 

Agent Here? Or...in general? 

Brimm Hmm, yes. So, Safeway is a U.S company, hmm, sell groceries, 

hmm, and we...looked at it and saw it was trading very, very 

cheap. Canadian groceries companies trade for much higher 

multiples than U.S companies do. And so we looked inside 
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Safeway and found this division of Safeway Canada, that was 

out--. in the Western parts of Canada. 

Agent Canada again. 

Brimm Yeah. That was making hundreds of millions of dollars a year 

that the U.S corporate wasn't doing anything with. 

Agent Where was the money? 

Brimm Well, they were just piling it up their balance shit and buying 

back stock in the U.S, which is fine. But the overall, at that 

point, the overall Safeway, enterprise value was about 6 billion 

dollars. And we thought Safeway Canada could be sold for 4 

billion. Which means, you've got all the U.S operations for 2 

billion dollars. So, we bought a whole bunch of stock, hmm--. 

Agent As a company? 

Brimm Yeah. The West-Face bought a whole bunch of Safeway stock. 

Agent Yeah. 

Brimm And I went to the CEO and said: "We think you should get rid 

of this division". 

00:15:55 Agent Don't ask why, just get rid of it. 

Brimm Yeah, and he's like: "Well, I don't think I should", and so we 

explained him "Here's what we think you should do", we sent 

some letters to his board of directors, and said: "Look, this one 

needs to happen". 

We, we had talked to the heads of Metro, Loblaw and Sobeys, 

here, in Canada, and all of them said: "Yeah, we'd be an 

interested buyer", and so I went to Safeway and said: "There's 

all interested, if you put a "FOR SALE" sign, all of them will 

bid. And then Sobeys bid 4 billion dollars for it. Hmm--. 

Agent Was that under market? Or...market, or above market? 
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00:16:26 Brimm Well, they did it now, so they didn't answer after the fact, they 

said: "Hey we have, we've agreed to purchase this for 4 

billion". It was, it was above market value, for the assets. 

Hmm, and...so then Safeway stock went from 15 to...24--. 

Agent Just because they sold Safeway Canada? 

Brimm -just, just because of that. Hmm, and so at West-Face we 

made, hmm, about 120 million dollars of profit on that--. 

Agent Just by that?! 

Brimm Yeah. 

Agent That's beautiful. 

Brimm So... 

Agent How much of that did you get? 

Brimm Zero. It was--. It was West-Face (laughs). 

Agent It was your idea? 

Brimm Yeah. 

Agent From scratch. 

Brimm From scratch, yeah. Now they, they, hmm--. 

Agent And you got nothing. 

You're in the wrong office (laughs — AGENT). Or you were. 

Brimm Yes, yes (giggles — AGENT) 

Agent Wow. 

Brimm Yeah, yeah. 

Agent Okay. 

00:17:11 Brimm About the idea, this idea was--. So West-Face has got 20% 

of profits, right? So, we got--. 
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Agent Sorry? 

Brimm -West-Face gets--. West-Face has got 20% of profits. 

Agent Yeah. 

Brimm So we collected, collect 20-24 million dollars, and...the 

original deal I had with West-Face was that they were 

gonna give me a portion of all the profits I generated. 

And then after that they decided to change that, say: "No, 

we're actually not gonna give you a portion of profits". 

00:17:31 Agent Can they do that? And if you had a signed contract with--. 

Brimm Hmm, if, if...you need a visa to stay in the country--. 

Agent Oh! 

Brimm -yes they can do that. 

Agent So... 

Brimm So... 

00:17:41 Agent You take the money, or we'll take your visa? 

Brimm That's pretty much. 

Agent That what's they told you? 

Brimm Yeah. 

Agent I don't believe you. 

00:17:46 Brimm Yeah. So that's why I found a new job (laughs). 

Agent They told you "give the money or we'll take the visa"? 

Brimm Yeah, they said: "Well, we're not gonna pay you" — "you can, 

you can quit if you want..."--. 

Agent Isn't it against the labour works-- labour laws? 

Brimm Hmm, it is. It is if...if you can prove, that's why they did it. 

771



Agent They told you, that's--. Isn't that enough? 

Brimm My word versus their word? 

Agent You're kidding me, right? 

00:18:08 Brimm No...the man that runs West-Face is not, is not a very good 

man. 

Agent Who is he? 

Brimm He's Greg Boland. Greg Boland. 

Agent He's a sh... 

Brimm -yeah, he's a shithead. Hmm... 

Agent You said it. 

Brimm Yeah. And the...that's, that's part of...that's part of why 

Wind worked out (laughs ). 

Agent Part of what? 

Brimm Why the Wind mobile deal worked out. 

Agent Why? 

Brimm So the guy...so there's a man, Newton Glassman, he runs a 

firm--. Newton Glassman, he runs a firm in Capital 

Catalyst. 

Agent How does it...? oh Catalyst. 

Brimm Catalyst, Catalyst. Yeah. 

Agent Yes. 

00:18:44 Brimm -and so he...he was trying to buy Wind, hmm, and he was 

a really a asshole. And then Greg came in on the side, and 

he was still an asshole, just less of one. 

Agent (laughs) 
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00:18:49 Brimm And so Wind went to Greg instead of Newt, and then Newt 

sued Greg. And that lawsuit is still--. 

Agent Newton--. 

Brimm -still ongoing--. 

Agent Once again, I'm, I'm--. 

Brimm Yeah. 

Agent Too, too many names at this early morning--. Early hour. 

Brimm Yeah. 

00:19:00 Agent Catalyst wanted to buy--. 

Brimm Wind. 

Agent -and they, and they put an offer. 

Brimm -they made a bid, yeah. 

Agent And then, hmm, do you know how I remember West-Face? 

Brimm Yeah. 

Agent -North Face 

00:19:15 Brimm Oh yeah (laughs) 

Agent Then West Face went to Catalyst—. 

Brimm No, went--. Went to Wind, and made--. Made a different 

bid. 

Agent A higher bid? 

00:19:22 Brimm No. lower bid. 

Agent So why did they win? 

00:19:26 Brimm Hmm, less conditions...on it. So, the Catalyst bid said: "I'll 

bid this if you can provide me these five things". And West- 
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Face said: "I'll bid you lower, but you don't have to provide 

me anything". 

Agent How can they do that? Isn't that, hmm, a humongous risk? 

00:19:41 Brimm Hmm, it is if you don't have inside information. 

Agent What the! 

Brimm (laughs) 

Agent They had inside information?! 

Brimm I believe so. 

Agent You're kidding me. 

Brimm Yeah, I was--. I was--. That's why I didn't work on the 

deal cause I thought it was polluted 

Agent What?! 

Brimm Yeah. Hmm, and then so, so--. 

00:19:56 Agent What, what kind of information? Wow! This is... 

Brimm So, in Canada...there is a very, very tight knit group of 

individuals that control almost everything that goes on 

financially. Hmm, and if you're one of those individuals, 

you get to know a lot of things you're not supposed to know. 

Hmm--. 

Agent Like, there're, hmm, like, hmm, what's it called? There's a 

brotherhood--. All over the world, hmm, (...) 

Brimm The Illuminati? 

Agent The what? 

Brimm The illuminati? 

Agent You have a triangle with the eye at the top, hmm... 

Brimm Yeah, it's illuminati. 
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Agent Illuminati. Because something you know, you know Newton 

was there and Einstein was there, and... 

00:20:31 Brimm Okay, so in Canada, it's maybe 30 or 40 people. Hmm, and 

Greg is one of them. 

Agent Did they have a name? like it's... 

Brimm They don't have a name, they just, they just--. They're all, 

they're all have lots, lots of money and stay all...vacation 

at the same places together, and so and so--. 

Agent (laughs) Well, you know. 

Brimm -they get to know each other really well. 

Agent Okay. 

Brimm And so the board had a problem with one of these five 

conditions, but not the other four 

Agent Which the, hmm, like the...the West? 

00:21:03 Brimm The Catalyst. 

Agent The West-Face? 

Brimm No, Catalyst offered a bid..." We'll make you a bid with 

these five conditions", and the board had a problem with 

one of them. 

Agent Catalyst's board? 

Brimm Right , no, no, the...the Wind board who looked at the, at 

the conditions Catalyst gave and said--. 

00:21:15 Agent What, what the condition--. What the conditions said? 

Brimm I don't know what they were. But one of them in particular 

was — they were like, 'we can't provide you with that'. And 

somehow that news made its way into our shop. And so they 

made a bid with no conditions— 
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Agent That's crazy— 

Brimm --and the board took it. 

Agent --this is why -- it's crazy, isn't it? I mean — 

Brimm It is unless someone on the Wind board told you what the 

right answer was, but said they couldn't put it on paper. 

00:21:44 Agent So they had inside information from Wind or from Catalyst 

or from both, you think? 

Brimm They had, they had information about Catalyst's bid, and 

they had information about why Wind wasn't taking it. 

And so they gave a bid that was lower, but a little bit 

different, that the board would accept. 

Agent And no one, no one cares of that? 

00:22:02 Brimm Newt knows that. 

Agent Newt? 

Brimm Well, at Catalyst. 

Agent Yeah. 

Brimm Catalyst knows this happened. So, they sued West-Face. 

And Greg --. 

Agent Because they lost the bid? 

00:22:13 Brimm Because they lost, because they lost the deal--. 

Agent Or he, he sued them because of the because he thinks they 

have inside information? 

Brimm He sued them because they lost the bid because of inside 

information. 

Agent Wow. 
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Brimm -and said: "You owe me all the gains you made on that, on that 

investment". 

Agent Wow. 

00:22:28 Brimm And, and Greg has a lot of friends--. 

Agent Wow. That would be very interesting to--. To present, hmm-- 

Brimm Yeah. 

Agent That's the rumours that the Chinese will just... 

Brimm Yeah, yeah, yeah. 

Agent It doesn't exist in the Chinese, hmm, culture, these kinds of 

things, it does because it's, hmm, in a different matter because 

it's a one central party--. 

Brimm Right. 

Agent -so it's very important who you know. 

Brimm Yeah. 

Agent But you do not bid out on company in that way. 

Brimm Yeah. 

Agent Whoever the government wants, wins. 

Brimm Yeah. 

Agent So... 

00:22:54 Brimm It usually how it works. And so that, that in their lawsuit -

So, Greg has a lot of connections, hmm, in the legal system, 

and so Catalyst lost almost every single piece of that 

lawsuit. 

Agent because of his connections? 

Brimm Cause he has connections. Yeah. 

Agent This is a...this is a movie, this is not a... 
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Brimm Yeah, yeah, so, so, Catalyst thought that, that West-Face 

got information through a certain path. That's not the path 

they got it through, but I'm pretty sure they had it from 

somewhere else. And so, Catalyst kept suing and trying to 

get information about this particular path. And so West-

Face kept saying--. 

00:23:33 Agent When you say "path", I want to understand the... 

Brimm They say it was one guy that gave them information. 

Agent That he worked for Wind? 

00:23:39 Brimm That worked, that worked for Catalyst actually. 

Agent Oh. 

Brimm -and them West-Face hired. 

Agent Once again? 

00:23:44 Brimm West-Face hired one of Catalyst's employees. 

Agent After the whole thing...? 

Brimm Just before. 

Agent What?! 

Brimm And so Catalyst thinks that employee gave them all the 

information. 

00:23:56 Agent And you don't think that's the...that's... 

00:23:57 Brimm I know the guy, he's not, he's not having information 

within. And so Catalyst sued him and sued West-Face. 

Hmm, and literally, about 30 million dollars of legal fees 

later, Catalyst has lost every...portion of lawsuit because 

they keep attacking through this path. 

Agent And that's the wrong path. 
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Brimm That's the wrong path. He has, he has the right answer. He's 

just approaching it from the wrong direction. 

00:24:20 Agent Who has the right answer? 

Brimm Catalyst. It's, it's...I believe they are correct, that West-

Face had information of exclusivity 

Agent Oh, okay. 

Brimm -it's just didn't come to West-Face as he...the way 

00:24:28 Agent So what's the right path? Where did it go? I mean it's--. 

Brimm The board. 

Agent A board mem--.? ah! of Wind? 

Brimm A board member. 

Agent You think a board member of Wind gave them, the...? 

Brimm Yeah.  

Agent This is a...soap opera? 

Brimm Soap opera. So, yeah, it's...stuff like that happens in the 

end. If you happen to be at, at the point where information 

converges, you can...learn a lot of things. Hmm, and it's 

a...it's still to some extent the government chooses who 

wins--. 

Agent (...) 

Brimm -when (mumbles — AGENT) it gets to a certain level. 

Agent It's not too much? 

Brimm Hmm, no. 

Agent Really? 

00:25:07 Brimm So, for example, hmm... 

Agent Oh, because of his connections? 
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Brimm Yeah. 

Agent But it's not...bribe connections? It's just you know "me—

scratch my back, I'll scratch yours"? 

Brimm Right. Yeah. And so, for example, after...what made the 

Wind deal work out was West-Face had bought it, and it 

was a good price, but it wasn't fantastic. Immediately after, 

the government had to auction off more spectrum, and they 

took Wind's bid no matter what it was. So, Wind bought 

extra spectrum for super, super low price. Which made 

Wind worth a whole lot of money and then they sold it. 

Agent So they knew beforehand they knew it was gonna happen. 

Brimm yeah. 

00:25:42 Agent Also inside information you think? 

Brimm Potentially. 

Agent What the! 

Brimm Yeah. But, but both Catalyst and West-Face had that 

information. 

Agent So that was known information that was (...)? 

Brimm Not to the general public but it was known to both of them 

that whoever bought this, was gonna get really cheap 

spectrum. 

00:26:00 Agent Which is legal, it's not, it's not something, hmm--. 

Brimm No, it wasn't illegal to know that. Hmm, it was, I mean, the 

price they got it at ought to have been illegal, 'cause it was 

absurdly low. 

00:26:13 Agent Regulations? Don't you have...I don't know how it works in 

Canada--. 
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Brimm No, it's just they have--. 

Agent Don't you have a regulator that says: "Hey, stop! This is too 

low"? 

00:26:20 Brimm There was the regulator who's conducting the auction. 

Agent The actual? 

Brimm The actual auction itself of the spectrum. 

Agent The--. 

Brimm The regulator connected it. 

Agent So how did he allow it to sell so low? 

Brimm The conditions they put on the bid were, you have to be able to 

buy it, and prove you have the capital to build the towers to 

make it happen. 

00:26:43 Agent You talking about the spectrum bid or the--. 

Brimm Spect--. The spectrum bid. 

Agent -or the, the actual Wind acquisition? 

Brimm -no, the spectrum bid. 

Agent Oh. Okay. 

Brimm So the regulator said: "You have to bid--. Anyone who wants 

to bid — can bid, but you also have to prove that you can pay 

for your bid and prove that you can pay to build the towers, to 

make cell service viable" 

Agent Yeah. 

00:27:02 Brimm So, Rogers, Bell and Telus were not allowed to bid--. Cause 

they're already too big. 

Agent Ah, okay. 
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00:27:08 Brimm And they said: "We wanna another competitor or two, or 

three"--. 

Agent So, Wind is the only one in the market? 

Brimm -and Wind was the only one in the market that actually had 

capital that they could build/bid. 

Cause the other potential bidders could not have proven that 

they had capital to build it. 

00:27:34 Agent And South Face could? 

Was the regulator also involved in the selling of Wind or no 

regulation, nothing 

Brimm The only thing was that Wind was not allowed to be bought 

like Rogers, Bell or Telus 

Agent That's the only regulation description 

Brimm Or a foreign national 

Agent Or...Sorry? 

Brimm Or a foreign national. Has to be Canadian one. 

They don't want the Americans coming in 

Agent Chinese company? 

Brimm Chinese, too. They won't let foreign buyers 

Agent It has to be only Canadian companies 

Brimm Any foreigner that came in would undercut the whole market 

And then steal all the ... 

Agent This is a good reason why? 
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Brimm Yeah, and then all the Rogers campaign donations would dry 

up, all the Telus campaign donations would dry up, all the 

Bell campaign donations would dry up 

And then they say, oh but if you let Verizon or TMobile or 

Sprint coming here or better yet fucking Organe If you let 

them in, then all these Canadians will be out of work. That's 

what they tell everybody 

Agent You know the market. What's the problem in ... 

You are not Canadian, Let's say taking a Canadian partner, 

Bringing in the capital from outside, then opening your 

company 

And they can come [28:52.2] market 

Brimm For wireless specifically? 

Agent Offer hundred dollar band 

00:29:09 

Brimm The spectrum is already sold out. 

No one is allowed to own the air waves unless Canadian 

regulator upgrades. And right now all the spectrum has been 

sold. And so you have take spectru from someone else... 

Agent But if there is no spectrum, it can't expand. 

Brimm It can, and it will, I mean new technologies have been 

developed, they can make more use of the spectrum. And as it 

expands, then they will auction off new blocks 

Agent But only to existing companies 

Brimm Probably. And so that... 

Agent This is [29:37.3] financial potential is ridiculous 

Brimm I agree. 
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Agent And you don't have to sell a ten dollar plan. You can cell a 

hundred dollar plan. 

Maybe that's the reason. Because the government is making 

so much money off those companies or it's not related? 

Brimm Yeah, I mean it's actually property tax is here 25%, income 

tax rate 52%, I pay about 50% tax rate. And coprorations only 

pay about 25%. 

Agent So basically these companies are owning the vast majority of 

investment [30:13.1] of the money. 

Not even the government. I don't see any reason, I don't see 

any logic. 

Brimm No logic to it, except to the fact that it's because the politics 

has been run by the same people in Canada for such a long 

time, they all know each other and they all know that if we 

keep the Rogers family happy, if we keep the Richardson 

family happy, if we keep the _ [30:37.5] family happy... 

Agent This are the three owners? 

Brimm No, these are different companies, like, three of the largest 

portions in Canada, the Thompson family ... keep them 

happy, then you never have to worry about losing your 

parliament seat, you make sure you keep it. 

Agent How many Canadians are there? 

Brimm 34 million 

Agent And today it's so easy to do online campaign in a minute 

Brimm We have lots of ambitious Canadians go to the State 

There you are allowed to get ahead. 

Agent Something is sick here in the society 
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Brimm From your perspective or my perspective something here is 

sick 

There is a disease here 

Agent No, other perspective. 

Brimm But from a Canadian perspective 

Agent But they are the sick ones. You know, some of them has a 

disease 

Brimm It's like the Stockholm syndrome. 

(Yeah, yeah, yeah — AGENT) 

They have come to love their captors. 

Agent It's ridiculous, it's very interesting to talk about it because 

you know once you have a business mind and do international 

business 

Something is completely wrong here, completely wrong. 

Sorry, I am having a hard time understanding 

Brimm Yeah, even a... so three times the American home renovation 

company Lowe's, three times they tried to buy the Big 

Canadian one called Rona And the last time they tried to bid, 

the Rona is based in Quebec 

Agent Rona? Is it a big company? 

Brimm Yes, it's a big home improvement store in Canada. The last 

time Lowe's bid for it, Quebec got so mad and said we are not 

allowing Americans take Canadian companies. They've built 

a 1.5 billion dollars defence fines to make sure that Lowe's 

cannot buy Rona. 

Agent So basically it's a national thing? No...How can you run a 

country like that? 
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Brimm We are not letting Americans stay over 

Agent Americans or any other foreigners, it doesn't matter. 

It could be Chinese, no... So it's nothing close to free market 

here. Nothing close to it. 

Brimm Not at the highest level, no. It free market down here, but as 

soon as you go one level up, less of a free market — one level 

up from there definitely not. 

00:33:05 Agent It would be an amazing conversation, and you will be asked 

those questions. Because it's not, there's no logic here. 

Brimm Umm-hmm. 

Agent There's no logic. 

Brimm Yes. 

Agent Wow. I heard--. I read, umm, an article. I think it relates to 

the, to the group you said, umm, they're called, 'The' 

Brimm Sorry. 

Agent Umm, 'The Wolf Pack', I think? 

Brimm Yeah, 'Wolf Pack', yeah. 

00:33:24 Agent Is that the group that you're talking about? Is that--. 

Brimm No, it's a, it's a different concept they have. And then the, 

umm, shareholders cluster together here, you know. 

Agent Okay. That, you could also throw that into the--. 

Brimm Yeah. 

Agent -to the, umm, conversation. With, umm... I have another 

question, just regarding the, umm, the WIND story. You said 

that, umm, umm, Catalyst had five demands. 
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Brimm Yeah, I, I--. A made a number up, but then they had several 

lists--. 

Agent That's--. Okay, several demands. 

Brimm -lists of conditions, yeah. 

Agent And, umm, West, South--. 

Brimm WestFace. 

Agent Yes. 

Brimm Yeah. 

00:34:05 Agent South... SouthFace umm, gave a, a lower offer. Do you know 

if SouthFace were in contact with the regulator, or none of 

them were in contact? 

Brimm No one had contact with the regulator. 

Agent But, but don't you--. If I want to buy now, or if I want to 

establish--. It's like establishing a new company, because you 

buy an asset that you didn't have before. 

Brimm Umm-hmm. 

00:34:34 Agent So, you don't eventually have to speak to the regulator? In 

order to, you know, understand the rules, and understand--. 

Brimm But the, the--. 

Agent -the.... 

Brimm -the bid he made to the board is, "We'll buy it for this much". 

And if the board approves it, the board then takes the regulator 

and say, "Here's people we are gonna let buy us. Are you okay 

with that?" 

00:34:50 Agent That's because he has to authorize the acquisition. 

Brimm That--. 
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Agent I'm talking a step backwards. When you do the due diligence, 

when you do the research--. 

Brimm Umm-hmm. 

Agent Okay? The guy in charge of the frequencies and the, the 

expandment. Expandment? What so I say? 

Brimm Yeah, expansion. Expansion. 

Agent Expansion. Expansion of the, of the market, as the regulator 

actually. So, I would expect that they have to speak to him, in 

order to understand the potential. 

Brimm I don't know, I'm not sure they did it really. 

00:35:16 Agent It's gonna be a mesmerizing talk, I can tell you that. 

Brimm (laughs ) 

Agent No, seriously. Okay. 

If you can name me your salary, not salary, you compensation 

expectations, ok? Whatever you want. 

Brimm All I know right now is it entails speaking for like, two hours-

two hours-and one hour. 

Agent In a company name. 

Brimm What does that mean? 

Agent We are gonna arrange several visits to large companies, ok? 

Maybe we're gonna arrange working on it to meeting high 

profile, or... yeah, high profile politicians, maybe, ok? We 

want ...we see it as a ...even knowing that Canadian 

government and Canadian market is not [36:15], 

We are trying to initiate a some kind of a graduate 

understanding... this is your next step, this is a humongous 
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00:36:59 

market, there is a lot of potential for money, because you know 

that we need to know what should be injected, ok? 

That's the goal of the tour eventually. And it's working. 

That's my benefit, I am not talking about a financial... I am 

talking about business perspective. So we do expect the guides 

that we pick we will ask them the whole tour. And that's four 

to five days. 

Brimm That part might not be doable. 

Agent Why 

Brimm Because I have a portfolio to run, and I have employees that 

report to me. I cant disappear. I can do the speaking, no 

problem. 

Agent It will happen in Toronto? Maybe you can join us 

[37:37.9] For another two to three hours, and we can do 

it outside of Toronto then. 

Yeah, I cant disappear from my office. 

That's the problem of managing other people's money. They 

expect you to be there when you call. 

They are American, they do. 

I'd love to doncut another conversation another time about this 

market. I've never heard of such a... I don't wanna seem 

stupid, but I ... 

Brimm Anything is right This is my American perspective looking a 

Canada and shaking my head, but Canadians look at... Like 

people in Toronto look at Quebec and shake their heads. 

Because Quebec is even worse. And people in Quebec are 

looking at people in Europe and shake their heads. 
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Agent Have you been to London. 

Brimm London is different. 

00:38:41 Agent Oh, you are right. [38:33.1]And French speaking 

countries 

Brimm Yeah, London, Hong Kong, New York. The capitals know 

what they are doing. It's the secondary countries that are 

adjacent to the countries that are just screwed up, right. 

_Germans know how to work... [38:54.6] in Ottawa, and 

Americans [38:57.7] 

And Quebec is even worse? 

00:39:07 Brimm Ohh, there is a phrase in Canada, "Quebec incorporated" 

Agent Meaning? 

Brimm Everyone knows that every company in Quebec is badly run, 

highly corrupt and supported by the government. 

Agent Quebec government or the Canadian Government? 

Brimm The Quebec government. 

So Air Canada, Metro grocery stores, SNC Lavalin. I view all 

Canadian companies as badly run] 

But even the ones that are run out of here, they look at Quebec 

and say those are badly run 

Agent And they are not willing to [39:36.7] ? 

Brimm And especially if you don't speak French. Forget it, You can 

work there. 

Agent Parlez vous francais? 

Brimm (Laughing). It's a very, very different place. 

00:39:53 Agent (Mumbles — unclear) 
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Brimm The French government and Quebec is trying to greed out the 

Anglais 

Agent Still? I was walking yesterday and heard people speaking 

French and say, why don't you make a law "stop speaking 

French". [40:07.9] 

Who speaks French in the world? 

00:41:22 Brimm Quebec French is a horrible French. 

(Talking about French language and Quebec) 

00:41:39 Talking about Alberta 

00:45:00 Talking about coffee shops and free market. 

00:46:29 Agent Umm, what was the name of the guy you said that is in 

British Colombia, the run the, umm--? 

Brimm His, his name Yu Jia Zhu. 

Agent What?! 

Brimm Yu Jia Zhu. He's Chinese. 

Agent Oh, Chinese. Yu Jia Zhu? 

Brimm Yeah. Yeah. 

Agent Okay. And he ran away, after the, the deal? Or he... 

Brimm Yeah, so he--. No, he was around for a while, umm, and he 

just--. This month, actually October last month, started his 

own fund. In--. 

Agent In, in Brit--. 

Brimm -in British Colombia. 

00:46:53 Agent Because they are the, yeah. They can get... it's gonna be one 

hell of a talk. I'm telling you now, it's gonna be, wow. 
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Brimm If, if you want, I can put you in touch with him. Umm, I'll 

ask him if he's open to talking about it. 

Agent Yeah. 

Brimm In terms of, in terms of how they did what they did--. 

Agent I'd love to. 

00:47:08 Brimm -minus some of the dirty stuff, 'cause he was involved in 

that. 

Agent I want only the dirt stuff! 

Brimm (laughs — AGENT) 

Agent The Chinese, they love it. They don't know what dirty stuff is. 

Look, have you ever been to China? 

Brimm No. 

00:47:20 Agent You have to, you have to see it in order to understand. You--. 

Here is the most open free market in the world compared to 

there. 

00:47:51 

(Irrelevant Section — AGENT) 

Talking about Chinese market 

00:48:14 Agent I, I would appreciate it if you can contact with him--. 

Brimm Yeah, I'll--. 

Agent -because (...) 

Brimm -I'll ask him if he's open to it, and then I'll put you in touch. 

Agent That would be very interesting. 

Brimm He's, umm... 

Agent Okay. 

00:48:24 Brimm He, he, so he and his partner, umm, well, one of his friends 

from school, started this finance, so they have--. 
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Agent The hedge fund? 

Brimm Hedge fund, yeah. Umm, it's called, umm, White Crane 

Capital. 

Agent White Crane? 

Brimm White Crane, yeah. 

Agent Okay. He's Japanese, he must be--. 

Brimm Chinese. He's Chinese. 

Agent Crane as in a Crane? Or as a bird? 

Brimm As in the bird, the bird. 

Agent Ah, I thought the Japanese love that word. 

00:48:45 Brimm Umm, his partner may be Japanese, I'm not sure. 

Agent Ah, okay. 

Brimm So he and, he and his wife and his kid moved out there and they 

just started this fund, umm, and, umm, they're--. They're both 

very, very smart individuals, umm, so--. 

Agent They're not Canadian in origin? 

Brimm Well, well Yu Jia is. I mean he's, he's second generation--. So, 

he's first generation Canadian, his parents come from China. 

00:49:06 Agent Yeah, so he's been a bit spoiled. 

Brimm Yeah, you know, like he played hockey, and, you know, that 

kind of thing. 

Agent Okay. Okay, so, umm, if, if you don't have a figure then I'll, 

I'll send you a figure in offer, okay? 

Brimm Well, if, if it's--. I mean, honestly, umm, pretty honestly, if it's 

just talking when they're here — I don't even pay for that. 

Agent No, but--. 
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Brimm Just having a conversation. 

Agent -I need (unclear) for that. 

00:49:30 Brimm Okay. 

Agent Okay? It's your time--. 

Brimm Alright. 

00:49:38 

Agent Don't, I'm not, you know, I'm not trying to put myself in your 

shoes but someone once told me, "Don't sell your--. Don't sell 

yourself cheap." 

Brimm Okay. 

Agent I found it's very valuable. Yours is, yours is also very valuable. 

Brimm Alright. 

Agent It won't be millions, by the, by the way. I won't compensate 

you on the 150 you owe in the (unclear), I'm sorry. 

00:49:50 Brimm (laughs — AGENT) why not? 

Agent I'm sorry, I can't. But maybe--. 

Brimm Oh, don't apologize. It's not your fault. (laughs — AGENT) 

Agent Thank you very much. 
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00:04:24 Yu-Jia I am flattered. Thank you very much. 

00:04:36 Yu-Jia It must be a tired long day for you. 

00:04:37 Agent You can't imagine. As you know you, you do business, you do global 

business? 

Yu-Jia Such as life. We are very much Canadian focused. 

Agent Oh Okay. You know, the global realm, you have to work all around. 

Yu-Jia Yes. Yes. 

Agent So how are you? 

Yu-Jia Very good. Very good. 

Agent I do apologise [for] taking you away from your wife and kids tonight. 

And I appreciate it. 3 years old you say? 

Yu-Jia 3 years old, yes. 

Agent One? 

Yu-Jia One, yes. 

Agent Are you enjoying it? 

Yu-Jia Very much so. It's fascinating to watch them develop right before your 

eyes. You know, every day is different. Especially, if you go away on a 

trip, come back 4 or 5 days later, they develop. 

00:05:29 Agent • Don't hold back anything, anything. I say to my kids, I have grown- 

up kids. The small one, she's 14 years old. I don't know if I was 

mistaken, I am not • home. Now, I try to be at home with her. Any 
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questions she asks, I have to answer, even if it means looking it or 

opening an encyclopaedia, whatever, she gets an answer. And its.... 

Yu-Jia Right, Right. How many kids do you have? 

Agent Three. How old are you? 

Yu-Jia 32. 

Agent So my eldest is almost your age. Almost 

Yu-Jia Wow. 

Agent So you've been here several months, right? 

Yu-Jia Yes. I moved here in late July. I am actually from here. I grew up here. 

I went to school locally here. In Vancouver, yes. My family and my 

wife's family are all from here. So when we were starting to seek • . 

And it was an option of Toronto or Vancouver. My partner is from here 

as well. So we said, we choose where we work, it makes lot of sense to 

go back to Vancouver. 

Agent Even though it's night, I think it's much more beautiful city than Toronto. 

But you know several • , not just this place, looks like, have you ever 

been to Australia? 

Yu-Jia No. It's very similar I heard. 

Agent Just driving now. It resembles Melbourne. It looks like Melbourne, all 

kinds of small hills, river, very nice, I love it. 

Yu-Jia It's the ocean right here. Normally during the days, you can ... , it's a 

beautiful view, and the mountain view and... 

Agent This is going out into the ocean? 

Yu-Jia That's right. Yes. 

Agent And the water is mineral or salt water? 
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Yu-Jia Salt water, yes. 

Agent All of them? 

Yu-Jia The major one. The Fraser river is salt water. 

Agent I love the city even though I haven't seen it. Just like that. 

Yu-Jia How long are you here for? 

Agent You mean it in hours or minutes? More than I could... • 

Yu-Jia You say you are heading to Portland? 

Agent Baltimore. 

Yu-Jia Baltimore. 

Agent And then New York, and then • _07:40:00. Four days, seven flights, 

including • 00:07:44 

Yu-Jia You day time and night is just • 

Agent Or noon right? It's 12 noon now. Frankly I woke up today at 2:00am. 

Couldn't sleep. But you get used to it. I mean, what can you do? 

• 00:08:03. 

Thank you for joining me. 

Yu-Jia No problem. 

Agent The reason I asked to meet you, I don't know what Peter told you, but I 

00:08:16 • , and that I appreciate it that you are coming • 

00:08:19. 

We deal with mainly Chinese investors, and our portfolio is focused in 

mainland, especially, I come from the • . I still have a lot of businesses 

in London, in Czek Republic. Have you been to Europe? 
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Yu-Jia I have been to Europe. Yeah. Mostly Western Europe and a little bit of 

Eastern Europe as well. 

Agent Where have you been? 

Yu-Jia • of Western Europe. And on the Eastern side, I've been to Ukraine, 

almost • 

Agent London is the business hub of the world, as I see it today. About 20 years 

ago, there was a very big ... 20 years onwards, it began a rise in real estate 

price, so you can buy a whole block 20 years ago literally nothing, 

nothing, and if you have the patience, you can make a lot of money, you 

can make a lot of money, that's why I • 00:10:05, he spends a lot of 

money, and he still .... One of my personal dealings with them, is that 

they were still looking for Winnipeg • 00:10:10 globally and just 

had... a few days ago and asked if they have interest in Vietnam. 

Yu-Jia What kind of assets, residential, • 00:10:23... 

Agent I don't do with those. 

Yu-Jia OK 

Agent Personally, I prefer • 00:10:26 because I am standing 

• 00:10:30.7, I came from there. But today you have • 00:10:40, 

rentals, you'd specializing in taking old buildings and refurbishing them, 

ok. I am a bit tired. Refurbishing them and selling them, all kinds of 

assets. I do deal with commercial. I don't do shopping malls, I don't do 

shopping stripes though. I know there's money there. But, as I see it, we 

need special understanding and I don't have it. I don't understand the 

• 00:11:20. I don't know if you are aware of the • 00:11:25 in 

Europe. It's a big ... 

Yu-Jia Sorry, a big what? 
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Agent A big hi-tech scene. Take the, lots of Silicon Valley, and it's all over 

Europe today. I am looking for more opportunity to investing in 

companies usually in the States. If you want, for now, we are in 

negotiation with American, small American start-up. And I feel that it's 

very interesting opportunity related directly to the Canadian market. I 

asked Peter ... how much are you paying for your monthly plan on 

phone? 

Yu-J ia $70 

Agent Canadian network? 

Yu-Jia Canadian network 

Agent Really? It's cheap. Because you told me you paid $200 

Yu-Jia Yeah. Depends on how much roaming data you have. But it can get that 

expensive. Yes. 

Agent I think it's the most expensive thing in the world. Why? Is there a real 

reason? 

Yu-Jia It's a oligopoly market. 

Agent That's not a real reason. No, seriously. 

Yu-Jia It's a real reason for the consumers. 

Agent The Canadian consumer is silent. Doesn't it bother them? 

Yu-Jia There's not a lot of options there. 

Agent It's American Start-Up has an idea that we get a sleek phone • 

00:13:05 phone. I know I am thinking the last, but the beginning 

• _00:13:13. You get any cellular phone you want, could be iPhone, 

could be Android, remember? CLT3, you get paid plans from CLT. 

Yu-Jia Ok. Advertising? 
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Agent Only that. I am adverting you, you get through the mini touch screen. 

There is only one choice, and we have to look at the screen, one point, 

and that's when the phone rings, and at that instant, you see commercial, 

you don't have to interact, you don't need to press anything, it's in the 

background. It doesn't bother you. You just have to agree to see it. You 

don't even have to look at it. It's fine. Once you do that, every time 

someone rings you, you get paid. You get paid, so at the end of the month, 

you can take cash, or you take a cheque, or you take a plan with the 

cellular company with the provider which gives you all the plans, all the 

telephone with on mode. 

Yu-Jia Interesting. 

Agent Very. Very Very. 

Yu-Jia • 00:14:22 

Agent They have the .. first signing agreement, and • 00:14:28. Don't ask 

me why. That's what they did. When we were in, we got it into these 

companies, it was a sign contract, their first step if you want the 

• 00:14:44. That's how it works. It's interesting. Here, it won't 

work, because no company would allow the consumers to get a free 

phone. 

Yu-Jia It won't work. The roaming rates, if you want to operate on a virtual basis. 

It's there. 

Agent Not expensive. It's made up, its consumer, no? 

Yu-Jia What size of telephone, that's to make on the tech start-up? 

Agent It could start from half a million, we consider it's a very small research, 

and it could go up to ... it's an interesting enough adventure. And I am 

not afraid to invest, and running an idea but in the • 00:15:42. I don't 

need the • 00:15:40 for that. I need to see a firm business plan. I 
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need to understand the logic. I am not a tech guy, but, you know, you can 

understand the • 00:15:54. You could put in the money, you take it 

with you and you don't do it • 00:15:59. 

Yu-Jia And how long has the fund been put into the capital? 

Agent Dealing with the high tech market, to be around 8 years time. 

Yu-Jia What's the size of the fund? 

Agent Dollar wise? About half a billion. 

Yu-Jia • 00:16:33 

Agent Once again, • 00:16:36 is Chinese money. And there's lots of money 

coming from China today. It's ridiculous. London is basically divided 

into half. Half is owned by Chinese, the other half is owned by Japanese 

and people from the Gulf. That's the division. By the way, I looked into 

Melbourne a couple of years. Same thing, half is owned by Chinese, and 

half is owned by people from the south. 

Yu-Jia And what does your friend/partner's find? And is the capital there? The 

mainland Chinese, is it institutional, what kind of capital? 

Agent • 00:17:27. He just said you are a smart guy. 

Yu-Jia Sure sure 

Agent Are you? 

Yu-Jia Maybe. I am hard working. I don't know if I am smart 

Agent You're not American by origin? 

Yu-Jia Canadian 

Agent So how come you are hard working? It's a serious question. 

Yu-Jia Well, I am Chinese. Chinese Canadian. 
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Agent So you got this from home? 

Yu-Jia Yes. 

Agent It's a real serious question, because when I was talking to Peter, we both 

think with a conclusion that Canadians are not that of hard work. 

Yu-Jia Yeah 

Agent I am not meaning to insult, I am, you understand what I am saying? 

Yu-Jia I understand, yeah. I agree with you. I think if you walk around the city, 

for example, you know the summer time, during the day, week day, from 

Monday to Friday, they'll go to the beach. 

Agent Most of the people would go to beach. 

Yu-Jia They would just hang out at the beach. 

Agent They don't go to work? 

Yu-Jia I don't know what they are doing. We have the price of a home, here it's 

you know well over a million dollars. A lot of people just walking around. 

You wonder what they do for a living. 

Agent So how can they afford 1.5 million home? 

Yu-Jia There's a lot of foreign money here. A lot of foreign money, and there's 

a • 00:18:44 as well. 

Agent Here in Vancouver, or? 

Yu-Jia In Vancouver, yeah. 

Agent Oh, ok. In Toronto, it's not that • 00:18:52 

Yu-Jia Less so, less so. Toronto had a strong scene say, you know, a decade ago. 

More than a decade ago, during the dot com bubble. Nortel Networks, 

you know, it's based out of Ontario. And there's a fallout of tech smart 

people who made money through that and started a business of their own. 
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Agent In the state or here? 

Yu-Jia I am speaking of Ontario. The Vancouver phenomenon is more recent. 

So, there's a number of, let's say, you know, companies that would be 

worth of hundreds of millions of dollars 

Agent High tech company? 

Yu-Jia Yeah. Really. 

Agent Do you have accelerators and generators? 

Yu-Jia Yes. There are number of accelerators, provincial. 

Agent Private investors? 

Yu-Jia Yeah. Private and publicly funded 

Agent The government doesn't fund it? 

Yu-Jia There's one government funded. 

Agent And what's the focus? 

Yu-Jia It's anything that they can, anything, telecom, media, tech related 

Agent They don't invest in medical? 

Yu-Jia Medical devices, yeah. • 00:20:00 

Agent Yeah. It's like in Europe. 

Yu-Jia Yeah, a friend of mine used to be an analyst for a private equity fund 

seven years ago, marked the story of fintech risks, • 00:20:15 fund 

to small businesses. So it's like a market that's usually U.S., but with 

Canadian banks, Canadian fintech financial sector is dominated by banks. 

And that's the area they don't want to touch. So these kind of businesses 

is very well, • 00:20:40 capital, you know, 15, 16% for the last17 

years. It's really no competitions. So • 00:20:48 
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Agent It'll be the sole provider in the market. 

Yu-Jia That's right. 

Agent Brilliant. Very interesting. What kind of loans do they give. 

Yu-Jia • 00:21:00 to business like a restaurant like this, not this restaurant, 

but a smaller restaurant. Say they want to open a second location, they 

need two-three hundred thousand dollars. Not a huge amount of money. 

But that's the kind of business that's not big enough in size to go to a big 

and too big for a personal loan. So there's an • 00:21:24 in the 

market that is not really addressed. • 00:21:29, marked money, a 

factor way to 30%. So if you want to borrow a hundred thousand, you got 

to pay him a hundred and thirty thousand net. 

Agent On a yearly fund? 

Yu-Jia The way he gets paid back is still attached to the point of sale. So the 

restaurant and a dinner comes in, and has a bill, for $100, paid with credit 

card. He has a software system that attaches to the point of sale, and takes 

that .... 

Agent I get it, immediately, he gets the money. Oh I like it. 

Yu-Jia He takes 10% of every sale until he gets paid back. 

Agent What happens if the restaurant goes bankrupt or business is ceased. 

Yu-Jia So it's • 00:22:10 by the company as well as personal guarantee by 

the founder/owner. 

Agent And does he give a hundred • 00:22:16 of the needed capital, or 

needed money. 

Yu-Jia Yes. 

Agent A hundred percent 
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Yu-Jia Yes 

Agent Very interesting 

Yu-Jia So he had analysed for him to make a loan, they'll ask the borrower to 

provide, for example, you know, the sales history, and it's verified data. 

A lot of the time, when you are dealing with small businesses, the quality 

of data is questionable. So he only deals with people who have point of 

sale data. So I want the data from Visa or Master card, I don't want to 

verify with them. Are these your true sales. I want an update date. So 

you know, yesterday, so I have confidence in these • 00:22:45 

Agent • 00:22:59 

Yu-Jia So, it's a pretty good business. The market loves him. Because they don't 

have to go get financing anywhere else. And even though it's a high 

interest rate, they fix it, and you can pay it back really quickly in two 

months time. They don't think of it as an annualized cost. As long as you 

can pay it back real quickly. 

Agent He pays within two months, as they paid in two years, it's still 20-30% 

of the • 00:23:26 

Yu-Jia The borrower thinks of it as flexibility, there's no • 00:23:33 

maturity. 

Agent Brilliant. 

Yu-Jia I have one example. A very close friend of mine has a successful 

business, I noticed, and • 00:23:44 for Canada 

Agent In the fund that you are opening? 

Yu-Jia • 00:23:50 

Agent Meaning? 
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Yu-Jia Meaning we're looking for investment opportunities, predominately in 

public markets, public securities, equity and debts where there is an event 

or catalyst associated with it. So a lot of traditional buy and hold because 

we think the stock is cheap 

Agent You find it • 00:24:18 

Yu-Jia Yes. We 00:24:22 

Agent What do you mean by event? 

Yu-Jia So it can be something like a, you know, where I come from let's say a 

capital of Peter • 00:24:29 and a loan from guys that were distressed 

investors. So one of the core strategy we place on distressed investors. So 

we look for, right now, it's not market in the right timing. There is a cycle 

for it, but if and when the market turns, there'll be companies publicly 

trading companies that will face financial distress over leverage unable 

to make their • 00:24:50 

Agent You have you research for • 00:24:59 

Yu-Jia With the research department and myself, and my partner, and... 

Agent And do you use forecast that this company due to this event will have 

problem? 

Yu-Jia Yeah. I mean we are not necessarily trying to forecast the problem. We 

can often wait until the problem manifest itself and then often the 

Canadian market is not very, according to Peter Grahams, not very 

sophisticated, really run by traditional long only managers. Long only 

equity managers, and long only credit managers who are only own 

investment grade or high yield debts, and the • 00:25:40 gets 

downgraded to triple C, triple B. They got to be out. And so you know 

we see an opportunity to pick up securities once upon • 00:25:49. 

How many managers in Canada is home triple C rated bonds, trading at 
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56 cents to a dollar and the analyst • 00:26:02 on these products. For 

example, which layer of the capital structure is the focused period. Often 

times companies • 00:26:20 public because they have too much debt. 

They borrow too much in the good times and ... 

Agent No one cares. 

Yu-Jia Exactly, and then now, commodity prices have dropped or the economy 

slowed down, sales have slowed down, whatever the reason is, there is 

too much debt for the company. 

Agent Are you looking for companies in San Francisco, or — it doesn't matter. 

Yu-Jia We're fairly sector agnostic. There are a few sectors we try to stay away 

from, • 00:26:48, you know, bio tech, health care, financials. 

Agent You don't deal with those. 

Yu-Jia We don't deal with those. Those are tougher to analyse from our 

perspective. You need real specific knowledge and assets and backing 

them are typically either intangible, you know, IT related. 

Agent Yes. 

Yu-Jia Or financial assets to determine the value. We prefer assets like — hard 

assets, real estate, commodities, real cashable businesses, telecom, 

media, things that we can put our — wrap our heads around, just have a 

real tangible value to them. 

Agent You have any capital • 00:27:28 or are you looking for investments? 

Yu-Jia So we're • 00:27:35. We're not going to be a billion dollar... 

Agent • 00:27:40 

Yu-Jia It's not our... 

Agent Of course you are. 
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Yu-Jia I've worked for a billion dollar • 00:27:45, as has my partner. He 

managed 5 billion dollars, 5 or 6 billion at his prior firm and there's a real 

curation in performance once you hit about a billion dollars inside 

Canada. 

Agent Really? 

Yu-Jia It's not a large market by any means. A fraction of the size of the U.S. 

market. 

Agent You prefer to stay in the millions • 00:28:07. 

Yu-Jia Our target is to be around 500 million, that's our ultimate size. I think 

that's a nice size find. Allows us to implement all our strategies and still 

focus more on the terms rather than gathering • 00:28:23 

Agent Revenue. And the investors? 

Yu-Jia So we've just started marketing, actually, two weeks ago. We have 

• 00:28:33 in that group and I've got a presentation tomorrow 

morning. I'll be travelling to Calgary in a couple weeks. Right now is in 

the middle of our road trip 

Agent What is the recommended • 00:28:52 or do you have any size of 

• 00:28:57? Whatever comes you'll take. 

Yu-Jia Just a minimum, yup. There's a minimum of US 1 million. Pretty 

standard for a Canadian. 

Agent One nine? 

Yu-Jia One — 2.8. 

Agent One million? 

Yu-Jia Yeah, not 1.9. You have... 

Agent I heard one nine. Four hundred and fifty dollars 

TOR_LAVV\ 9662323\1 14 

809



Time 

stamp 

Side Transcript 

Yu-Jia Yeah, exactly, yeah. US 1 million pretty standard for Canada 

Agent Okay 

Yu-Jia It's set up as a Cayman domicile fund and for launch we're looking for 

around 25 million for January l' initial launch 

Agent Would you announce it? 

Yu-Jia We can still, yeah. 

Agent Are you promising anything to investors or you stay with us? 

Yu-Jia In terms of returns? 

Agent Yes. 

Yu-Jia We're not promising anything. All we'll say is that if people get this type 

of strategy in Canada at other competitors who have formed this kind of 

strategy in Canada over the last ten year or so they've returned about 15 

percent. 

Agent Yearly. 

Yu-Jia Correct, yeah, • 00:30:07 per annum 

Agent What's the tax, by the way, on that? 

Yu-Jia Pardon me? 

Agent What's the tax? 

Yu-Jia The tax — if different by client, so we're set up as a Cayman fund. 

Agent So no tax. 

Yu-Jia Yeah, it depends on the investor 

Agent Okay. Have you ever heard of PPP Investments? 

Yu-Jia PPP? 
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Yu-Jia Yeah 

Agent No 

Yu-Jia Interbank Investments. Very high level investments. You're talking 

about 60 percent a year 

Agent One five, yes 

Yu-Jia Yeah, one five. These investments are • 00:30:42 

Agent Yeah, one five 

Yu-Jia That's a different world 

Agent Yeah, of course. I have a friend who deals with — I don't remember the 

initials, but there's a mechanism between banks, and usually people from 

the street don't know it. The bank has to show that it has cash in one of 

his accounts not owned by the bank, owned by one of its customers. It's 

a hundred million dollars and the bank gives a loan to another bank on 

the million times 10 by 60 but then • 00:31:41. On that loan you can 

pay the 500 percent, yeah, 500 percent the... 

Yu-Jia Right 

Agent 500 percent. A hundred million dollars. That's a lot of money. 

Yu-Jia • 00:31:54 

Agent Yeah, but it's — that's something for you only. I was wondering if you 

know it because not many people know these kinds of investments 

Yu-Jia No, not familiar with that 

Agent • 00:32:11. Do you have any — in Vancouver? It's called a — I don't 

know the exact term but I think it's a lawsuit fund. Something that's you 

do finance arbitrations? 

Yu-Jia Right 
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Agent You know those funds? 

Yu-Jia Yeah, it's quite popular in the U.S. 

Agent In Europe I know some are very — that we • 00:32:43 

Yu-Jia Yeah, yeah. We did that a little bit at my old firm. Once there's capital 

we find out a few litigations 

Agent Successful? 

Yu-Jia Yup 

Agent You basically can't lose money. You owe money but you can't because 

of the lawsuit 

Yu-Jia Yeah, but very little compared to the potential payoffs, yeah. The most 

likely scenario is nothing happens for a long period of time. 

• 00:33:05, yeah. In terms of dedicated funds that focus on that, I'm 

not aware of any in Canada 

Agent Really? 

Yu-Jia Yeah 

Agent Maybe that's • 00:33:15 

Yu-Jia Yes 

Agent Are there a lot of lawsuits here? Business lawsuits 

Yu-Jia Yeah, it's less litigious than the U.S. for sure 

Agent Yeah? 

Yu-Jia Yeah. And the Canadian courts don't take kindly to people who are ultar 

litigious 

Agent • 00:33:38 

Yu-Jia Going around suing everybody 
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Agent I personally know someone in Europe that that's what he does for a living 

Yu-Jia Yeah, yeah 

Agent And he doesn't sue a million, he sues 200, 300 million. Son of a bitch. 

Sorry for the • 00:33:53 

Yu-Jia Yeah 

Agent That's what he does for a living. A very wealthy guy. I mean, it's crazy 

Yu-Jia The U.S., of course, will entertain people who do that. The Canadian 

course - if you found it and you lose, they'll slap you 

Agent So if you are suing an arbitrator they won't • 00:34:13. What about 

the freedom of justice? 

Yu-Jia Yeah 

Agent It doesn't exist 

Yu-Jia Canada's a little bit weird. They like to hold themselves — they think 

themselves as being, you know, very fair and honest and in the sense of... 

Agent No corruption 

Yu-Jia There's a sense of fairness. You know, the court system in place. They 

shouldn't, but this is the value of fairness as well, other than just, you 

know, • 00:34:40 

Agent Is there really a value? It's just like... 

Yu-Jia Yeah, it's just... 

Agent • 00:34:47. Really? Interesting. No then not that special 

Yu-Jia Yeah, that's right. We should look at the menu, as well 

Agent Yeah, of course 

Yu-Jia You must be hungry after your long journey 
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Agent My problem is that I'm always hungry. Anything you can recommend? 

I like fish 

Yu-Jia Okay. The B.C. salmon is of course, you know... 

Agent • 00:35:23 B.C. 

Yu-Jia Yes. Pretty famous. I wish I had known that earlier. I would have 

brought you to — do you like sushi? 

Agent Yes 

Yu-Jia • 00:35:33 

Agent But only if it's only really good 

Yu-Jia Yeah. There's some very good places over here 

Agent Next time 

Yu-Jia Next time, yeah 

Agent I told you, I have sense that I'm going to love this city in the daylight too 

Yu-Jia Yeah, yeah, yeah 

Agent I'm going to have another trip this year 

Yu-Jia There's a salmon. There's a single fish 

Agent • 00:36:03 salmon 

Yu-Jia That's not a salmon. It's like a fatty fish. A white fish 

Agent I see the port wine salmon. Dinner is my treat of course, so... 

Yu-Jia Oh, no, you flew across the country for this 

Agent Thank you, no. I cross countries every day. Don't worry. I don't even 

feel it 

Yu-Jia Okay 
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Agent Is this a known restaurant? Because you can see that they do 

• 00:37:04 

Yu-Jia It's a • 00:37:07 staple. It's done very well here and I just — about a 

year ago, a couple of years ago they opened a location in Toronto as well 

Agent You say the same —the same brand? 

Yu-Jia Yes, on King and University 

Agent I was on King this morning 

Yu-Jia Yeah 

Agent King and Yonge 

Yu-Jia Yeah, just a few blocks west. Very popular. There's a patio in the 

summertime. It's like a two hour line up to get inside 

Agent So it must be good 

Yu-Jia They're also known for their waitresses • 00:37:43 

Agent I agree. But you can't quote me 

Yu-Jia I'm just going to sit here 

Agent Is your wife Chinese too? 

Yu-Jia Yes 

Agent What year did your parents come to Vancouver? 

Yu-Jia My parents came here in 1988 

Agent 88? Oh, not that long ago 

Yu-Jia No, not that long ago 

Agent And they have managed to settle in? 
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Yu-Jia Yeah, we originally moved to Montreal. My father went to school there. 

I spoke French before English. Then we moved to... 

Agent You speak French too? • 00:38:36 

Yu-Jia • 00:38:36. We don't use it — I moved from Montreal to Vancouver 

when I was four and Vancouver's so far away from Quebec that nobody 

here speaks French 

Agent Thank God. I don't get this. I'm sorry, I don't get it. Why do you need 

• 00:38:59 language basically, no? 

Yu-Jia Yes, I agree. It's a beautiful language 

Agent It's the most romantic language in the world, but it's not practical. What 

do you do with it? You speak French in France, that's it 

Yu-Jia That's right, yeah 

Agent Today in France you speak French or Arabic. You have to pick your 

language 

Yu-Jia That's right 

Agent So you went to school there? In Toronto? 

Yu-Jia I went to school here. University of British Columbia 

Agent And what did you study? 

Yu-Jia Science. There's a program there where they take 6 or 7 students each 

year. They finance faculty, finance apartments and students who were 

interested in money management as careers, and they give them a real 

portfolio to manage and... 

Agent Meaning you're managing with the stock market? Actually managing it? 

Yu-Jia I actually managed... 
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Agent Who's financing? Do you know • 00:40:09 

Yu-Jia It's really from donations from alumni from the program that have 

graduated 

Agent What happened if you actually earn 100 million dollars? 

Yu-Jia Also, it's a long way from that. Today the portfolio is about 10 million 

Agent That's a nice portfolio 

Yu-Jia It's still real money 

Agent • 00:40:25 

Yu-Jia Yeah, yeah 

Agent • 00:40:29 

Yu-Jia Yeah 

(Irrelevant Section — talking with the waitress 

— Yu Jia ordering — Agent ordering food and wine) 

Agent Were you raised in a way of education. Would you say that 

• 00:41:32 

Yu-Jia It was a combination, you know, so... 

Agent They didn't let you fool around 

Yu-Jia Yeah, so, I mean, the grades are very important. I'm very good at math, 

for example 

Agent You like numbers 

Yu-Jia Yes, yes, but I think my parents did a tremendous job integrating with, 

you know, western society as well 

Agent Do you speak Chinese at all? 
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Yu-Jia I speak Mandarin. Not super fluently, but conversational Mandarin and 

they did a very good job of integrating with a western education, that 

which values things like, you know, leadership, you know, personal 

performance rather than just thinking about the group, which is very 

common in Chinese culture 

Agent Chinese culture is the group 

Yu-Jia The group, yeah, exactly, yeah 

Agent The party, the group 

Yu-Jia Yeah, exactly. It's not looked highly upon to stand out from the group, 

so I was lucky enough to have the benefit of both — I was very involved 

in sports as a kid and some competition. 

Agent Group sport or individual sport? 

Yu-Jia Both, both, so I love skating, as we talked about. I love playing volleyball, 

I play indoor volleyball, beach volleyball. 

Agent I love volleyball too. 

Yu-Jia I'm sure you have [42:49.8] 

Agent Yup. I think it's a very nice sport. 

Yu-Jia Things are looking up again for this program at UBC which had the real 

portfolio for... 

Agent [inaudible][43:05.8] 

Yu-Jia Pardon me? 

Agent Does it include also 43:10.9 for the 43:14.0, or? 

Yu-Jia Yes, yes, yes. There's scholarships. 

Agent Scholarships? 
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Yu-Jia Scholarships, yes, but more importantly it gives you internships that you 

work on Bay Street. They'll send you to Bay Street. 

Agent To real firms. 

Yu-Jia Yes, real firms. I worked at Merrill Lynch, you know, for a summer. And 

the second summer they will send you all over the place, New York, 

London, Vancouver. 

Agent Oh, that's included in the program? 

Yu-Jia It's part of the program, yes. 

Agent Nice. 

Yu-Jia And they will give you mentors, people who work in New York and you 

know. 

Agent [inaudible] [43:44.6] 

Yu-Jia Yeah, big shops. The program has been around for over close to 30 years 

now. 

Agent I hope you didn't do your [43:54.2] with [43:56.2]. 

Yu-Jia Luckily not. 

Agent Yeah, that could have been interesting. 

Yu-Jia Yeah. Our alumni are around the world. Our alumni runs the 

[44:09.4] 

Agent Your age. 

Yu-Jia Not my age. [44:17.3] 

Agent Oh ok. 

Yu-Jia So my fund, my previous fund, 44:21.5 as counsel, it was 

founded by an alumni of that programs class of 1990. 
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Agent Hmmm, I didn't know that. 

Yu-Jia Two of the partners of Westface were from that program, I was from that 

program. 

Agent [44:33.1] [inaudible] 

Yu-Jia No. 

Agent Number 1 in the world. [44:41.0]. You say you are NCI 

graduate, everyone in the world they will snatch you immediately. 

Yu-Jia Sure. 

Agent So, probably the same. 

Yu-Jia Yeah, yeah. 

Agent Is there a name for the program? 

Yu-Jia Yes, it's called portfolio management foundation. 

Agent 44:56.2] 

Yu-Jia It's been around for 30 years, but only about 180 grads or so, because it's 

a very small program. 

Agent [45:02.6] 

Yu-Jia Yeah, 6 people per year. 

Agent Is it a network? Would you call it a network? 

Yu-Jia Yes, very strong network so a very tight knit group. We get together for 

dinner all the time. 

Agent Nice. 

Yu-Jia Just try to help each other out [45:15.7] 

Agent And it's only for people who deal with numbers and money and? 
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Yu-Jia Yes, very much. 

Agent From the comfort of their office. It's not like the real estate, you know, 

running around and... 

Yu-Jia It's very focussed on money management, you know, just money 

management. Both the buy side and the sell side. We have graduates at 

all the broker dealers in the U.S. The first female partner at Goldman 

Sachs from the program. 

Agent It's a Canadian program? 

Yu-Jia Yes. 

Agent Only? 

Yu-Jia Canadian only, yes. 

Agent Interesting. So, Canada basically exports financial experts around the 

world and they are highly in demand. 

Yu-Jia Yes, and all the U.S. [46:03.1] bracket firms, like Goldman, 

Morgan Stanley, JP Morgan, they love this program, because they're 

required to hire and meet their — they've got, performance I think is 

[46:22.1], they can't just hire, you know, 300 white 

males every year. They have to fulfil their ethnic diversity, and they got 

to hire from all walks of life and so they love hiring from this program 

because you can typically get you know, females, women, minorities, and 

all sorts of different people. 

Agent What do you consider minority? 

Yu-Jia Anything that is not white. Anything that is not Caucasian, yes. 

Agent Ok. Do you actually have a quote that [46:51.7] ? 

Yu-Jia Because they need to show — they'll get audited and they will be required 

to show the diversity of their workforce is representative of the 
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population. And it's tough to find, you know, female, you know, Asians 

that are well qualified to work on [47:12.9]. So there's 

not that many in [47:14.0]. 

Agent Yes, it's very hard to find. 

Yu-Jia So, if you can come to Vancouver for this Portfolio Management 

Foundation and you'll find [47:21.3] that program will train 

every year. 

Agent But the program is not, does not take, let's say, Asian women because 

they are Asian women. 

Yu-Jia No. 

Agent They take Asian women because they are good. 

Yu-Jia Right, but it so happens that in Vancouver, it's a very, I mean there are a 

lot of Asians that live here. 

Agent Once again, it's not because of the Asian, they take whoever is good. 

Yu-Jia Correct, yes. 

Agent Ok. And I think that Asian people in general have a better background 

[47:53.4] education education, instead of 

[47:57.9]. 

Yu-Jia For sure, yes. So, it works out well for everybody. 

Agent One of the things I talk to Peter and I think I said it to you on the phone, 

we're organizing in several months a tour for [48:21.4] 

from our network. Right now we're in a stage that we're looking for 

young managers [48:37.5]. People that have the 

background in finance investments so they can lecture to youth 

[48:48.2] you know, intimate lectures about the 

financial markets here, the experience and how does the Canadian 
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[48:57.6]. How does the Canadian market works, because 

as opposed to [49:03,9] where everything comes from the 

party. A Chinese manager has a very small margin of decision. 

[49:15.0]. Everything comes from [49:15.8] and as I said 

before and you probably know there is a lot of Chinese money that is 

looking to be invested all over the world. And you think that investments 

in Canada to be very interesting? Uhm, [49:35.2] real estate 

we haven't looked at it in Canada, I don't know, from what I've seen and 

from what you're telling me, the real estate market is not an interesting 

one because prices are very high. 

Yu-Jia Yeah, it's been a hot market for a long time. 

Agent It's not the, the margin of going up is not that big. Is it a bubble by the 

way? 

Yu-Jia It depends on who you speak to. 

Agent Yes. 

Yu-Jia I think, I think it's closer to the top than the bottom, that's for sure. 

Agent Yeah, but it is a bubble? 

Yu-Jia I think it is, I think it is. Do I think a bubble is going to stop anytime soon, 

that's tough to say. 

Agent Have they learned anything from the States already with the 

[50:20.3]? 

Yu-Jia Doesn't appear so. 

Agent Really? 

Yu-Jia Yes. 

Agent What kind of finance [50:25.2] on an apartment? 
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Yu-Jia Well they've recently tried to clamp down on that quite a bit, but there's 

a really [50:35.3] completed market in Canada. 

Agent [50:37.6]? 

Yu-Jia Two different markets. So there is one market where if you're a fine 

borrower, you have a steady job, you have tax returns, you know, you go 

to the banks, they'll give you a mortgage, 2.79%, you know, 3.89%. 

Agent What's the percentage of the house? 

Yu-Jia For 80%. 

Agent That's the maximum? 

Yu-Jia It is [50:59.1] the value, yeah. 

Agent Ok. 

Yu-Jia But, if you, either want more, a higher 51:07.2 or if you're not a 

51.13.0. 

Agent 51.13.5 

Yu-Jia Yeah, exactly, if you're a sub-prime or alternative borrower, you can go 

into the non-bank market. 

Agent [51:23.8] 5, 6? 

Yu-Jia Well, they will give you 95% of the value, easily, but you'd be paying, 

you know, 10, 15% interest rate. 

Agent That's crazy. 

Yu-Jia That market is completely unregulated. 

Agent And if you are good loaner, stable loaner and you want 100% loan, is that 

possible? 

Yu-Jia No. 

TOR_LA\N\ 9662323\1 29 

824



Time 

stamp 

Side Transcript 

Agent Or do you have to bring something from your pockets. 

Yu-Jia That's right. 

Agent How much? What's the highest loan possible, would you know it? 

Yu-Jia The highest loan possible? 

Agent Yeah. 

Yu-Jia They want you to borrow from a bank? 

Agent Yeah. 

Yu-Jia The highest they'll do is 95. 

Agent Oh. 

Yu-Jia Yeah, it's pretty high, but it has to be guaranteed, so you gotta buy 

mortgage insurance. 

Agent Which is also expensive? 

Yu-Jia Not too expensive. 2%. 

Agent Yeah? 

Yu-Jia Not bad, yeah. It's because there hasn't been a huge you know, loan loss, 

crisis in Canada for... 

Agent Not yet. 

Yu-Jia Yeah, not yet. 

Agent I purchased several houses in the States, the prices are ridiculous. 

Yu-Jia Yeah. 

Agent And I have 1 house [52:28.4] about 15% a year. 

[52:34.1]. 
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Yu-Jia You asked me about if I think there is a bubble, CAP REITS here are 

closer to, our other 3%, so you [52:45.0]. 

Agent So, there is no way [52:49.6]. 

Yu-Jia [52:44.2]. 

Agent [52:54.2] in Vancouver. Is there a shortage in 

apartments? 

Yu-Jia Yes. 

Agent There is? 

Yu-Jia Yes, so occupancy levels are 98, 99%. 

Agent Wow. And [53:04.2] expensive? Not even in the City Centre, 

let's say the suburbs or... 

Yu-Jia Yeah, the problem with this place is it's locked right. You have the ocean 

here and you have mountains over there, so there's not much land at all. 

Not like Toronto. In Toronto you can keep building and building. 

Agent Yes, like in [53:21.7]. 

Yu-Jia Yeah, yeah. 

Agent It never stops. Ok. 

Yu-Jia People like it here. The climate is good. Wintertime never gets very cold. 

Summertime... 

Agent So do you get snow here? 

Yu-Jia A little bit. 

Agent Not like in Toronto? 

Yu-Jia Not like in Toronto. You'll have 3 or 4 days of snow. 

Agent That's it? 
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Yu-Jia That's it, yeah. 

Agent And then summer hot? 

Yu-Jia Summer is not too hot, it's nice. 26 degrees. 

Agent That's the maximum? 

Yu-Jia Well, maybe a few days around 30. 

Agent That's it? 

Yu-Jia 5 days around 30. 

Agent You have to come with me to Dubai. The outside is 50 degress. 

Yu-Jia Different world. 

Agent Completely. 

Yu-Jia The hottest place I've been to is Egypt. 

Agent Egypt gets around 42, 45 too. 

Yu-Jia Yeah, 45 yeah. 

Agent 45 is, that's scorching. Have you been outside in 45 or in the AC all day? 

Yu-Jia I've been outside yeah. I went to visit the pyramids, 

[54:22.0]. 

Agent With your wife or by yourself? 

Yu-Jia With a friend. 

Agent Did you enjoy it? 

Yu-Jia Very much, yes. I loved it. 

Agent I think it's a very historical [54:32.6]. Thinking that 

[54:37.8] human beings and once you, I don't know if you 
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follow Discovery or not, [54:41.9] they do the — actually, 

research. 

Yu-Jia Yes. 

Agent And there is logic by the way they are placed and [54:50,0]. 

Yu-Jia Yeah. 

Agent Interesting. 

Yu-Jia Very accurate, super accurate construction considering the technology of 

the time. 

Agent No technology. 

Yu-Jia Yeah. 

Agent No technology, no [55:00.2]. 

Yu-Jia Yeah, yeah. 

Agent But they must have had technology because it is impossible to do it with 

a chisel, it doesn't work. 

Yu-Jia That's right, yeah, really fascinating. 

Agent Aliens. 

Yu-Jia That's one theory, yes, that's one theory. 

Agent Of course. I don't believe it. It is interesting. 

Yu-Jia I think it's a show on Discovery, right, they propose aliens 

[55:20.1]. 

Agent They have 55:23.6] islands. 

Yu-Jia Yeah. 

Agent They have those [55:29.2]. I saw a show on Discovery or 

the National Georgraphic is they found a place where they carved them 
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from the rock, but they don't understand how they [55:40.6] 

from the, from the what's it called — the place where they make them to 

the beachfront to where [55:48.1] and they did an 

experiment. As it turns out, and they show it, it turns out that after they 

carve it out of the rock, they make it stand and then with a simple piece 

of rope, which they put around it's shoulders, one guy pulls from here, 

one guy pulls from there, and the statue walks, starts walking like this. 

Yu-Jia Oh, interesting, yeah. 

Agent Amazing. It's 20, 40, I don't know how many tonnes of rock walking. 

Amazing. Very nice. Ingenuity. 

Yu-Jia People wouldn't be able to figure that out today. Wouldn't be able to. 

Agent No, no. Today you use a crane or whatever, you just load it up. Ok, 

anyway, one of the uhm, as I said, as when I was talking I think you 

understood he was managing the Safeway portfolio? 

Yu-Jia Yes. 

Agent Which is a very big one. It's a very interesting [56:51.2]. 

Yu-Jia Yeah. 

00:56:52 Agent Another, another issue that, umm, 1 was talking to him is the, umm, 

WIND, WIND, umm, acquisition? 

Yu-Jia Yeah, yeah. 

Agent And he told me that you will deliver that. 

Yu-Jia Yes, yes. 

Agent So, I'd like--. Peter will probably give the Safe Way, umm, umm... 

Description. 

Yu-Jia Yeah. 

TOR_LAVV\ 9662323\1 34 

829



Time 

stamp 

Side Transcript 

00:57:11 Agent And I'd like to hear from you about the, the WIND transaction and 

maybe, umm, presented to the Chinese as it, as it comes from Telecom, 

which is very interesting in their, umm, in their understanding. 

Yu-Jia Sure, sure, yeah. It's, yeah. So, that was a, it was a very large investment 

for, for our fund at the time. Umm, it was a very interesting, umm, 

investment. Umm, and to give you the story I need to tell you a little bit 

about the history of the company as well. 

00:57:40 Agent I promise, I promise to ask questions. 

Yu-Jia Good, okay, yeah. 

Agent But I'll be quiet when you talk. 

Yu-Jia No, no. umm, please ask questions along the way, umm... So, as 57:50.3] 

spoke to the Canadian cell phone prices, service prices, very expensive. 

Agent Always have been? 

Yu-Jia Always have been, yeah. That's because it's, the market is dominated by 

three players, and the three of them — they try their best not to compete 

with each other. They say, you know, "We can--." 

00:58:04 Agent They, they, they do--. I don't, I don't remember the, the--. 

Yu-Jia Collusion, yeah. 

Agent Collusion? 

Yu-Jia Yeah. 

(Irrelevant Section — talking with the waitress — AGENT) 

00:58:13 Agent Umm, collusion, meaning they, they, umm--. 

Yu-Jia Meaning they tell each other to say, "Hey--." 

Agent The price. 
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Yu-Jia -yeah. "Instead of competing on price, why don't me and you, instead of 

lowering prices and competing against each other — we only raise our 

prices." 

Agent Isn't that illegal? 

Yu-Jia Technically, yes. 

Agent Okay. 

Yu-Jia But you have to prove that, and so, what they do is: one of them, one of 

them will raise their price--. 

Agent And the other a week later? (laughs — AGENT) 

Yu-Jia -and then--. The next day, the follow, right? Like, "Okay, today we don't- 
, 5 

- . 

Agent To the same price? 

00:58:40 Yu-Jia The same price, yeah. So, you look at all of their cell phone prices, you 

know, if you want 3GB of data and unlimited talk & text, every single 

provider had the same price. It's--. 

Agent Isn't there a regulator? 

Yu-Jia There is a regulator, yeah. The Canadian Radio-Television Commission. 

Umm, and there's also Industry Canada, umm, who is in charge of, umm, 

regulating this space as well, from a different perspective. Umm, from an 

asset prospective. 

So, they, you're exactly right, they look at the situation, and they said, 

umm--. There was an election in 2008--. 

00:59:16 Agent It was a, a political election? 

Yu-Jia Yeah. Political, political election. 

Agent I'm start to, umm, concerned--. 
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Yu-Jia Umm, the reason why--. 

Agent How is that related. 

Yu-Jia It's related because, umm, heading into the election, the conservative 

party did a survey, and they said, "Canadians, umm, you know, we're 

running for this election and we'd love to be elected, tell us what are your 

most painful points that you want us to address." And they thought it'll 

be taxes, and, you know, normal things, just stuff like that. 

Agent [59:45.8] prices. 

00:59:45 Yu-Jia Yeah, exactly. Yeah. Job creation, you know, housing prices. The number 

one issue Canadians had was their cell phone prices. 

Agent Number one issue? 

Yu-Jia Telecom service prices. It was their number one issue. 

Agent Wow. 

Yu-Jia Yeah, so the conservative party was elected to power, and they said, 

"Okay, well, we're gonna take measures to address this." And the--. Out 

of telecom as a whole, the, the specific product that Canadians had issue 

with was wireless. Everyone wants the latest and greatest cell phone, they 

look at what their neighbors in the US are paying--. US can get a cell 

phone plan for 25 bucks, 35 bucks. 

Agent Just a fraction. 

01:00:25 Yu-Jia Yeah, 25 bucks, 35 bucks a month, unlimited everything, and there's this, 

umm, bitter anger, that, you know, everything is cheaper in the States. 

Agent Of course. And I have to tell you, I told you before--. 

Yu-Jia Yeah. 

Agent -as an outsider--. 
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Yu-Jia Yeah. 

Agent -I cannot understand the price you're paying. It's, it's ridiculous. 

Yu-Jia Yeah, yeah, yeah. Exactly. So, so the government said, "Okay, we're 

gonna try to do what we can to, umm, to address wireless prices, cell 

phone prices." So they held a auction for, umm, for the wireless spectrum. 

Are you familiar with, umm, spectrum? 

Agent Yes. 

01:01:01 Yu-Jia Yeah, yeah. So they held a, a, umm, wireless spectrum auction, and what 

they did was they said, "We're gonna stick a, a portion of the spectrum 

and set it aside so that--." 

Agent For a new operator? 

Yu-Jia New, new entries yeah. Only new entries are able to bid on. 

Agent Not the three--. 

Yu-Jia Exactly. 

Agent -existing. Okay. 

Yu-Jia Exactly, yeah. Umm, because there's no competition for that, the 

understanding was that the selling price for that, that spectrum will be 

very low. 

01:01:28 Agent Why was, wasn't there any interest? 

Yu-Jia There was interest but, umm, yeah, but, umm, it was, umm, it was gonna 

be, you know, limited competition. You wouldn't be bidding against the 

incumbent operators who are in multi-billion-dollar companies. Umm, 

so, umm--. 

TOR_LAVV\ 9662323\1 38 

833



Time 

stamp 

Side Transcript 

Agent Was, was there a place for, umm, non-Canadian companies? Or it was an 

inner-Canadian--. You have to be a Canadian company in order to 

participate? 

01:01:54 Yu-Jia Yeah. So, it's a good question, and that ultimately became an issue which 

led to my firm, West Face Capital, us buying that, umm, that asset. So, 

one of the, the guys who was international players was interested in, 

umm, in starting a new, new entry in here, was Naguib Sawiris (Egyptian 

billionaire at the time. 

Agent He is, what's the name of the company? Umm, Virgin? Umm, Etisalat? 

Yu-Jia No, it's, umm--. 

Agent Not Etisalat. 

01:02:30 Yu-Jia It got bought by VimpelCom, umm--. 

Agent Sorry? 

Yu-Jia It was purchased--. His, his company was purchased by VimpelCom, you 

know, it was, umm--. 

Agent Oh. Never mind, okay. 

Yu-Jia Yeah, yeah. So, it was the Egyptian company at the time, Naguib Sawiris 

the billionaire, he looked at this opportunity and he said, "Hey! This is 

great, I would love to--." "I'd love to be a part of this." So, umm, he--. 

01:02:54 Agent I think anyone with deals in the, in the Telecom world would love to be 

a part of this. 

Yu-Jia Exactly, yeah. So he saw an opportunity, he's like, "ARPU (average 

revenue per user — AGENT) of, you know, 65$ a month, umm--." 

Agent Crazy. 

Yu-Jia Yeah. "Turn of less than 1%, (laughs — AGENT) amazing market--." 
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Agent Yeah. 

Yu-Jia "—I'd love to be a part of that. Umm, three players--." Penetration rates 

at the time, were--. 

01:03:17 Agent Everyone uses it. 

Yu-Jia Exactly. Umm, well, but it's lower than everywhere else in the world, 

penetration rates were 80%, so, a lot of ways to, to grow the market. 

Agent Not only that. 

Yu-Jia Yeah. 

Agent If you are--. If you pay 200$ today, most of the people pay, I, I presume, 

pay 100-150$ a month? 

Yu-Jia In the average, across the country, 65 (dollars — AGENT). 

01:03:39 Agent Okay. 

Yu-Jia So, business people will pay more because they're travelling--. 

Agent Okay. 

Yu-Jia -you know, using a lot of data. The average across the country is 65 

(dollars — AGENT). 

Agent And if I were to offer a client in 40 (dollars — AGENT)? 

Yu-Jia Yeah, that'd be very attractive, yeah. Yeah. 

Agent And still I'd earn a lot of money. 

Yu-Jia That's right, yeah. 

01:03:51 Agent Okay. 

Yu-Jia Yeah. Well, there--. 

Agent The potential here is humungous. 
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Yu-Jia That's right. 

Agent Or it was... okay. 

Yu-Jia Umm, 65$ a month, these guys are earning, umm, you know, 60%, you 

know, contribution market. 

Agent That's huge.. 

01:04:06 Yu-Jia Yeah, yeah. And the life--. Because the turn is so low, because there's no 

options, and if you sign up for one of the big three you stay there forever, 

the lifetime value of a subscriber is, you know, thousands and thousands 

of dollars. 

Agent Amazing, yeah, yeah. Okay. 

Yu-Jia So, umm, so Naguib Sawiris came and bid in that auction. He set up a 

Canadian company, got a Canadian partner--. 

Agent Who was his partner? 

Yu-Jia A guy named Tony Lacavera. He's a Canadian entrepreneur, very smart 

guy. 

Agent Okay. 

01:04:33 Yu-Jia Umm, serial entrepreneur, always starting companies, umm--. 

Agent Always starting and finishing, or only starting and that's it? 

Yu-Jia Umm, yeah, finishing them, yeah, yeah. He's a, he's, he's kind of like, 

umm, the Mark Cuban of Canada kind of thing, yeah. 

Agent Okay. 

Yu-Jia Okay. 

Agent He's, he's well-known in the market. 

Yu-Jia Well-known, yeah. 
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01:04:52 Agent Does, does he have the--. I'll, I'll ask that later on, umm, okay. 

Yu-Jia Great friend of mine, he's actually an investor in my fund. 

Agent Who? 

Yu-Jia This guy, Tony Lacavera. 

Agent Oh, really? 

Yu-J ia Yeah. 

Agent Okay. 

Yu-Jia So, we, we have become good friends through this process. Then, umm, 

what he did was, umm, he partnered with Tony. Tony was going to be the 

Canadian aspect of the firm. He would hold the voting shares of the 

company. 

01:05:16 Agent Yeah. 

Yu-Jia And Naguib Sawiris would put up the money, but he would be the non-

voting shareholder. Because the Canadian government had a rule that said 

it had to be 51% control--. 

Agent Canadian. 

Yu-Jia -by Canadians. 

Agent Okay. So, Naguib, Naguib's involvement wasn't a secret, it was a known 

fact. 

01:05:34 Yu-Jia Correct. 

Agent Okay. 

Yu-Jia It was known, you know, he had to disclose all this information to the 

government, umm, and he came, and he said, "I'm, I'm, I'm the capital, 

providing all the capital. Tony Lacavera, the Canadian company are the 

management, money management, so they own the votes." 
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Agent Okay. 

01:05:53 Yu-Jia So, the Canadian, umm, government was okay with that. They said, 

"Okay fine, that structure makes sense. Umm, and just to let you know," 

they said to Naguib, they said, "It's not gonna be permanent. Of course, 

you're, you're bringing hundreds of millions of dollars of investment into 

the country, we really appreciate that, umm, we want to let you know 

that, you know, over a period of time, you know, five years or so, we're 

gonna allow you to transition to full ownership and control of the asset. 

This is a temporary thing--." 

Agent Okay. 

01:06:23 Yu-Jia "—you put in hundreds of millions of dollars today, in five years' time 

we'll allow you to have control over the assets." 

Agent Okay. 

Yu-Jia So, he spent 480$ million in a spectrum auction, umm, to but spectrum. 

Agent What was the name of the company? 

Yu-Jia WIND Mobile. 

Agent Sorry? 

Yu-Jia WIND Mobile. 

Agent No, the, the company that Naguib was, umm--. 

01:06:45 Yu-Jia Oh, umm, it ultimately became VimpelCom. VimpelCom. 

Agent Ah, okay. 

Yu-Jia Yeah, it's a Russian company, one of the largest Telecom companies in 

the world, yeah. 

Agent Okay. 
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Yu-Jia Umm, so, umm, he put in, spent 480$ million on the spectrum, and over 

the next five years he built a network, looked around and put up, you 

know, cell sites across the country. 

Agent Antennas. 

Yu-Jia Yeah, antennas. Umm, they built stores, hired, you know, people to man 

the stores, spent about, umm, 500 million on the network. Umm, network, 

network assets. And then spent about 500 million in operating losses as 

he started to gain subscribers and, umm, you know, he had hundreds of 

stores across the country with staff operating all day. So, in total he spent 

about 1.5$ billion on this project, and, umm, you know, such a massive 

investment was not profitable, it was not profitable... 

01:07:47 Agent Why wasn't it profitable? 

Yu-Jia Well, he needs massive scale, right? So you need a lot of subscribers. 

Agent And, and, and was he competitive pricewise? 

Yu-Jia He was competitive. He came out and he had a--. You know, it was, price 

[1:08.0] changed though over time, but at certain points 

they had, for example, 35$ unlimited everything. So that--. 

Agent So why didn't he have millions of, umm, users? Millions. 

01:08:09 Yu-Jia Yeah, so, as you can imagine, people were very interested, right? People 

signed up. His issue was he tried to launch really quickly, so the quality 

of the network wasn't there. There was a lot of dropped calls, and--. 

Agent Yeah. 

Yu-Jia -dead spots in the network. So business people, of course, would not be 

interested. Umm, if you had to use your phone for any sort of business, 

you're not interested. It was mostly attracting, you know, students, the 

lower--. 
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Agent under. 

01:08:33 Yu-Jia Exactly, exactly. People who are very price-sensitive. And for a period 

of time the, the incumbents, the big three, were okay with that. They said, 

"Okay, he can bottom feed, take the guys that we don't care about. We'll 

keep the 200$ accounts, that, umm, with us, this." But over time his 

quality improved as well, you know, he spent more and more money on 

the network, umm, he had more and more stores, his costumer service 

improved as well. And it gradually came to a point where the big three 

started to care. And they said, "Well, we have two options. We can, we 

can start a price war with him, try to put him out of business, see who can 

bleed the most." 

Agent And they'll lose money. 

Yu-Jia Yeah. We'll lose money--. 

01:09:14 Agent Well, they'll not lose, they'll earn less. 

Yu-Jia Exactly, yeah. They said, "It'll be a blood bath." Umm, but, you know, 

we're big--. You know, we're, each of us is tens of billions of dollars 

market cap, and you know, we have the money to burn. We'll see who, 

who loses first, or we can do something behind the scenes, to try to, umm, 

you know, shut him out as much as possible. 

01:09:35 Agent What year was that? 

Yu-Jia Sorry? 

Agent What year was that? 

Yu-Jia This is around, umm... So, he started--. He, he bought the spectrum in 

2008 and built the assets for about five years, so he has launched around, 

umm, 2012... 20--, earlier than that, between 2011 to 2014, this is the 

time, period of time that I'm speaking about. 
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Agent Okay. 

01:09:58 Yu-Jia So, this isn't, this was not profitable yet, he was facing a lot of difficulty 

because the big three started to retaliate against him. They start, they 

started to do a price war, they started dropping prices, they went from 65$ 

to, you know 50, 45-50. They introduced, umm, flanker brands. Are you 

familiar with flanker brands? 

Agent No. 

01:10:18 Yu-Jia It's a way of segmenting the market. They would keep their, umm, 

flagship brand, have one brand targeted towards, you know--. 

Agent Businessmen. 

Yu-Jia -businesses, yeah, yeah. 

Agent The, the higher price? 

Yu-Jia The higher price, yeah. They say, "We have the best service, best 

quality", and then they'll have a second brand, umm, saying, "Oh, our 

network is not--." Even though it's the exact same network, you know? 

They don't have a second network. They'll say, "Oh, this one, you know, 

the network is not quite as good, umm, but it comes with the lowest--." 

Agent But you pay less, yeah. 

01:10:42 Yu-Jia -yeah, yeah. "It comes with--. It's, and the service isn't quite as good--." 

Agent Exactly the same? 

Yu-Jia Exactly the same. 

Agent (laughs — AGENT) 

Yu-Jia But it charges less. 

Agent Yeah. 

TOR_LAW\ 9662323\1 46 

841



Time 

stamp 

Side Transcript 

Yu-Jia But if you're a business person, you look at it and say, "Hmm, I may as 

well pay extra, 'cause I want the best service, and I want--." 

Agent I want to stay in the network. 

Yu-Jia Yeah. Even though everything is exactly the same. So, they s--. Try to 

segment the market, and introduces flanker brands that start to attack 

with--. Umm, and so, Naguib Sawiris and VimpelCom had a decision to 

make. They said, "We can either continue this price war, umm, and lose 

more money. It's gonna require additional capital, additional investment, 

umm, or we can kind of give up on this project." 

01:11:29 — And their decision was, umm, "We wanna keep, keep, keep 

going. We wanna--. We're willing to commit more capital, we still 

believe that Canada is a premier market, you know, on a global basis, 

umm, with attractive returns. As long as we hit our inflection point." The 

inflection point for WIND was about a million subscribers. If you, if you 

hit one million subscribers, you start to become cash flow positive and 

the business will start to pay for itself. 

01:11:53 Agent Yeah. 

Yu-Jia And, around--. 

Agent You, you stop losing money. 

Yu-Jia Exactly. And around this time, they were at 700,000 subscribers in total. 

But it was important for VimpelCom to say, "If we wanna put any more 

money into this, we need to, umm, we need to control this asset. We're 

tired of, of having this guy Tony Lacavera and his management team 

control this. We wanna be in direct control, voting control--." 

01:12:18 Agent That's Naguib' s side? 

Yu-Jia Yes. 
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Agent Okay. 

Yu-Jia Correct, yeah. So, he went to Industry Canada and said--. 

Agent Where, sorry? 

Yu-Jia Industry Canada, our regulator. 

Agent Ah. 

Yu-Jia Yeah, it's our equivalent of the FCC. 

Agent Okay. 

01:12:30 Yu-Jia And he said, "I'm prepared to, to invest hundreds of millions more into 

this business--." 

Agent In addition to the 1.5 billion? 

Yu-Jia Correct, yeah. Umm, "But it's important that I control this asset. I can't 

sink in any more money unless I control it." 

Agent I, I, I have question. The 1.5, were from Naguib or from Tony also? It 

was a joint venture, or only Naguib was--? 

Yu-Jia It was almost all from Naguib, yeah. Tony put in 50 million, 100 million. 

Agent Out of the 1.5 billion. 

01:12:58 Yu-Jia Correct, yeah. 

Agent And he got 49 per--. That's a good investment. 

Yu-Jia Of, of the voting. Of the voting shares. 

Agent Ah, okay. 

Yu-Jia Yeah. So he got 51% of the voting shares, of the overall company he 

owns 5% or something like that. 

Agent Yeah, that makes sense. 
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01:13:12 Yu-Jia Yeah, yeah. Which is still a great investment for him, I mean... But umm, 

but, umm, he was more, you know--. He was, he was a Canadian 

figurehead, if you want. 

Agent Okay. 

Yu-Jia So, then what happened was Industry Canada said, "Sure, you know, like 

we completely understand you, it's been five years since you've put up 

the initial 480$ million, we told you--." 

Agent After five--. 

Yu-Jia "—that after five years, you know, you're fine to do this, fine. Sounds 

good, right? Why don't you make an application, send in a formal 

application, to say that you can restructure the company and take voting 

control of the asset." 

01:13:53 Agent Basically, kick, basically, Tony--. 

Yu-Jia Correct, yeah. 

Agent -kick him? Or, umm, some mutual understanding? 

Yu-Jia They had, umm, yeah. There was a mutual understanding, there was a, a 

clause in their, umm, partnership agreement that said that if VimpelCom 

ever wants to take over control, Tony Lacavera and his group gets paid, 

you know something like 75$ million or something like that, and we buy 

you out for 75 million, you go away, you know, we make a lot of money 

on your investment and you did very well, and we take, take ownership 

of the asset. 

01:14:26 — So, they exercise this clause. "So, we're gonna, we're gonna 

take ownership of the asset, that's--." They put the application into the 

government, it was in the news, everyone was very excited about it, they 

said, "Oh, wow!" Umm, many consumers were very excited, they said 
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"VimpelCom finally is gonna take control of this asset, they're sinking 

hundreds of millions of dollars, are--." 

01:14:46 Agent They improve the network. 

Yu-Jia "—improve the network, our service is gonna get better, prices gonna 

come down, finally. You know, finally our prayers have been answered." 

Agent (laughs) 

Yu-Jia And then, and then it turned very political. The big three exercised their 

lobbying powers. They went to the government and said, "He (Sawiris —

AGENT) absolutely cannot do this." They said--. 

01:15:09 Agent Even though they participated in the price contests along the way. 

Yu-Jia Correct. They said, "The reason why he cannot do this is because, we, 

the, the big three in Canada, are subject to strict, umm, foreign ownership 

rules regarding, umm, foreign governmental intervention in Canadian 

Telecom businesses. So, it is not in the Canadian government's interest 

to have foreign governments own Canadian Telecom assets--." 

Agent Because it's a sensitive--. 

Yu-Jia Correct, yeah. 

Agent -field, okay. 

Yu-Jia Yeah, sensitive, it's a sensitive asset, much like, you know, aerospace, 

for example, airlines--. 

Agent Okay, yeah, I can understand that. 

01:15:52 Yu-Jia -often have--. Yeah. So, they said "You have to, you have to deny this 

application for control by VimpelCom on the basis of national security." 

Agent Where were they when VimpelCom bought 49% of the, the venture? 

Yu-Jia They didn't say anything, yeah. 
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Agent Where were they then? 

Yu-Jia They were fine with that. They said, "VimpelCom owns 49%, it's fine, 

right?" 

Agent Okay. 

01:16:15 Yu-Jia And so, when VimpelCom tries to take, take over 100% of the, umm, 

voting control, they, they started this huge lobbying campaign saying, 

"This is a national security issue." Right? They're like, "Oh, we don't, 

we don't care about the competition. It's the national security." They said, 

"If you look at VimpelCom, it's controlled by a Russian oligarch, and is 

backed by Naguib Sawiris, an Egyptian billionaire. So many questions 

around, you know, there's potential issues here. They're trying to buy 

this, umm, Canadian Telecom asset. Furthermore, if you look at, if you 

look at the equipment that they deployed on the network level, at the cell 

sites, umm, instead of using Ericsson or Nokia, you know, one of the--." 

01:17:01 Agent Russian, umm, technology? 

Yu-Jia -they use Huawei, Chinese technology. 

Agent Wow, ah, okay. 

Yu-Jia Yeah, yeah. 

Agent It's good. 

Yu-Jia Yeah, it's good, good equipment. 

Agent Huawei's good. Yeah. 

Yu-Jia Yeah, cheap equipment, you know, very price competitor--. 

Agent Reliable. 

01:17:12 Yu-Jia -yeah, yeah, reliable. But the big three said, you know, "Look at us. Like, 

we use Nokia, Ericsson, Siemens." You know--. 
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(Irrelevant section — talking with the waitress — AGENT) 

01:17:35 Yu-Jia So, umm, so they spend a lot of money lobbying the government, and the 

government said, "You know what? You're right." And they--. 

Agent Where was the government before? 

Yu-Jia They even—. They told VimpelCom, they said "We'll approve this, just 

send in your application, the formal application." 

01:17:55 Agent Yeah. Who was the, the POC in the government? Who were they talking 

to? The Minister of Communication, or--. 

Yu-Jia Umm, it's umm--. 

Agent -how does it work? 

Yu-Jia -it's umm, it's umm, the Minister of Industry. The Industry Minister, 

yeah. 

Agent Ah, okay. So telecommunication is under the Minister of--? 

01:18:09 Yu-Jia Correct, yeah. Yeah. So, the Minister of Industry thought about it for a 

long time, and then they denied the application. 

Agent On the basis of national security. 

Yu-Jia National security, yeah. And, as you can imagine, VimpelCom was just- 

Agent Furious. 

Yu-Jia -furious, yeah. And--. 

01:18:30 Agent If they have proof saying, from the government, "In five years' time you 

can have full..." 

Yu-Jia Well, it was not an agreement, it was not a written agreement. 

Agent Oh. 

TOR_LA\M 9662323\1 52 

847



Time 

stamp 

Side Transcript 

Yu-Jia It was more of a--, 

Agent Oral. 

Yu-Jia -you know, "Trust us, yeah, you know, this will be fine." Yeah, So, umm, 

VimpelCom was furious, and they said "Okay." The said, "We have now 

decided that we're gonna terminate this asset. No longer--. We're not 

gonna put a single more dollar into WIND Mobile." 

01:18:57 Agent But they had 700,000, umm, subscribers. 

Yu-Jia 700,000 subscribers, 1.5$ billion invested. 

Agent And they're gonna lose the fight. 

Yu-Jia Yeah, they said that, "Starting today, umm, not a single more dollar of, 

umm, financing, given to this company." This was in 20--. 2013. Umm, 

so, Tony Lacavera and his group--. They (VimpelCom — AGENT) send 

a message to Tony Lacavera, and they, they said, "You are now on your 

own, umm--." 

01:19:29 Agent Oh, they pulled out? 

Yu-Jia Umm, well, they didn't pull out, they still kept their equity ownership. 

But they said, "You're on your own, we're not sending you a dollar more, 

you know, You're still in cash burn mode, [1:19.40] but you 

have to figure out for yourself. Good luck. You know, we're not putting 

in any more dollars." Now he--. 

01:19:44 Agent Big problem. 

Yu-Jia Yeah, that's a big problem. So, Tony Lacavera--. This went on for 12 

months, over 12 months. He had zero equity funding for 12 months. 700- 

Agent So how--. 

Yu-Jia -700,000 subscribers--. 
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Agent -how did he give service to 700,000 subscribers? 

Yu-Jia Yeah, he did a tremendous job. 

Agent Really? 

01:20:02 Yu-Jia This guy is a real, yeah. So, he, he borrowed, he stole, he had, you know- 

Agent What do you mean, "he stole"? 

Yu-Jia -he had, like, equipment that normally you would have replaced, reused, 

he, he, he set his, you know, trucks, out into the field and like scavenged 

equipment, put together equipment, just trying to keep this business 

running, you know? Umm, (...). (Long pause — AGENT) 

01:20:41 — And, umm, he hired a guy, this chief technology officer, 

fantastic guy. He ran, umm, he, umm, the Telecom--. One of the Tel--. 

Umm, wireless networks, in, umm, actually I think it was Algeria as well, 

where he said the ARPU, the average revenue per user there was 3-5$ a 

month, 5$ a month. So, he said, "I'm very used to running a network on 

basically no money. You know, like, we can--. We were able to turn a 

profit with subscribers at 5$ a month", so Tony Lacavera came to me and 

he said, "We gotta keep this network running, service quality acceptable 

for our customers, for the foreseeable future with no funding — do what 

you have to do." 

01:21:37 — And this guy did a tremendous job, and, umm, for, for about 

a year VimpelCom tried to negotiate with the Canadian government and 

said, "We're no longer putting any more money in, if you want us to, to- 

...55 

01:21:51 Agent Give us--. 
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Yu-Jia "-keep this up, you have to give us control." And the Canadian 

government did not budge at all. They said, "No, sorry, but it's not gonna 

happen." 

Agent National security. 

Yu-Jia Yeah. so Vimpel--. VimpelCom, umm, then hired UBS Investment Bank. 

01:22:08 Agent Yeah. 

Yu-Jia They said, "WIND Mobile is for sale." 

Agent Sorry, umm, WIND is for sale, okay. They put UBS as, as an executer? 

Yu-Jia Correct, yeah. 

Agent Okay. 

01:22:26 Yu-Jia Umm, their M&A department said, "We want you to run the process for 

us, and we have three priorities: number one is when you're looking for 

bidders, number one priority is who can close the fastest." 

Agent Close WIND? 

Yu-Jia Close on the acquisition. 

01:22:46 Agent Ah, okay. 

Yu-Jia Pay us the money--. 

Agent Yeah, yeah, yeah. 

Yu-Jia -with no conditions. 

Agent Okay. 

Yu-Jia "Zero conditions, whoever can close the fastest — wins." 

Agent Okay. 

Yu-Jia "Number two is certainty of closing." 
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Agent Pardon? 

Yu-Jia Certain, certainty. 

Agent Okay. 

01:22:59 Yu-Jia "So, we don't want any financing conditions, like--." 

Agent Whoever has the fastest time, the better. 

Yu-Jia Exactly, yeah. 

Agent Okay. 

Yu-Jia "And number three most important is price." So, the least important out 

of the... 

Agent What was their asking price? 

01:23:13 Yu-Jia Their asking price was, umm, it changed over time. 

Agent What was their opening of, of--. 

Yu-Jia Their opening price was, umm, one billion dollars. So, they said we--. 

Agent They were gonna lose, they're gonna lose a lot of money. 

Yu-Jia Yeah. 

Agent Knowingly. 

01:23:30 Yu-Jia So, UBS said "Okay. So, for that kind of money, you know, umm, we'll 

try around in Canada but we're probably gonna have to go the United 

States." So, they went to contact the Verizon, and said, "Verizon, are you 

interested in, umm--." 

Agent In a Canadian company? 

Yu-Jia -"in a Canadian company?" They had a billion dollars. Verizon said, 

"Hey, that sounds like a pretty good investment, you know? With billion 
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and five sunk in, 700,000 subscribers already, almost cash flow positive, 

at an inflection point--." 

Agent You start making money day one. 

01:24:12 Yu-Jia Exactly, yeah. Kind of interesting. So, at the time, umm, if you remember 

a, a few years ago, Verizon was all tied up in trying to buy back their own 

stake from Vodafone. And they're buying--. Vodafone owned, owned a 

piece of, umm, of Verizon, so they're much more interested in becoming 

fully independent than starting a new business in, umm, in Canada. 

01:24:38 Agent So they turned it down. 

Yu-Jia Correct, yeah. 

Agent Okay. 

Yu-Jia They were interested--. 

Agent Is there a problem, by the way, if, in the Canadian government that an 

American company would buy? 

Yu-Jia No. 

Agent No, because if you wanna pay it, buy it full acquisition? 

01:24:51 Yu-Jia Correct, yeah. 

Agent Okay. 

Yu-Jia Their problem was solely with the Russians and the Egyptians. So then, 

there are no bidders at a billion dollars, so they lower the price to 500 

million. 

Agent Wow. 

01:25:14 Yu-Jia So, the first person to show up with 500$ million gets this asset. And still, 

umm--. 

Agent No one, no one showed. 
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Yu-Jia UBS tried their best, they went around all over Canada, they said--. 

Agent It's, it's, it's an amazing find. 

Yu-Jia Yes. 

Agent Why did no one bid? 

Yu-Jia At the time, for, you know, it kind of goes to what you and Peter Brimm 

were talking about. Canadians don't like to do work, right? They looked 

at it and said, "Well, it's obviously a money-losing-business. We've been 

at it for six years now, umm, they--." 

01:25:52 Agent But we have them, you know, when you establish a business--. 

Yu-Jia (laughs — AGENT) 

Agent -you have the first years that are at cost. 

Yu-Jia Yeah. 

Agent You have to handle that period, I mean--. 

Yu-Jia Yes. 

Agent -how stupid--. You have to understand that this is the, this is the golden 

moment. 

Yu-Jia They did have the, the asset did have one issue, which was that they 

needed more spectrum to survive. 

Agent Hmm. 

01:26:16 Yu-Jia So, it was right around the time, 2013-14 is right when 4G LTE was 

being deployed. So, all the big three in Canada had already deployed 

LTE. 

Agent And they, and WIND has it? 

Yu-Jia WIND was still on 3G--. 
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Agent Hmm. 

Yu-Jia -HSPA network. 

Agent Okay. 

01:26:37 Yu-Jia And, umm, I don't know how much you know about, umm, ... all those 

networks, but you're not able to overlap technology. If you wanna deploy 

4G, you need new spectrum in order to run that equipment. You need new 

antennas that are broadcasting, you know, 4G protocol--. 

Agent You need to invest in, in new deployments. 

Yu-Jia -in new deployment, new antennas, and, umm, new spectrum. You need 

new spectrum. The spectrum--. 

Agent But this spectrum is, is, it comes from the regulator, from the 

government? 

Yu-Jia Correct, yes, correct. 

Agent Okay. 

Yu-Jia And at the time, umm, there was no clear path to bid on spectrum. So, 

there was a spectrum auction coming, umm, in, umm, in late 2014, but 

the government at the time had not said that they would do the same thing, 

where they take a certain amount of spectrum and set it aside--. 

Agent For WIND. 

Yu-Jia -for WIND, yeah. 

Agent Okay. 

01:27:27 Yu-Jia Yeah, they hadn't committed to that yet. So everyone who looked at the 

asset said, "Well, without more spectrum, this company can be stuck in 

3G when everyone else is moving to 4--. Is on 4G already, it's not gonna 

be competitive." 
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Agent Not for 500 million. 

Yu-Jia Correct. So, then what happened was, VimpelCom lowered the price to 

300 million. 

Agent Wow. You should have called me then. 

01:28:01 Yu-Jia And then, that's we--. When we became interested, and said--. 

Agent "We", as in? 

Yu-Jia Umm, West Face. 

Agent Ah, okay. 

01:28:10 Yu-Jia So, I knew Tony from back at 2008 when he first started the company. 

Agent Yeah. 

Yu-Jia Umm, hadn't really kept in touch but got in touch again, and he was 

desperate, saying, "Look, I have no money to run this business as a real 

business, I have 700 cust--. Forget about the shareholders, I have 700,000 

customers who are using this every day, you know, to talk to their family 

and their kids. It's a real business, no, no funding, I have a shareholder 

who is trying to get out at--. He doesn't care about whatever price he gets. 

Umm, the business is at an inflection point, I believe that there's a path 

to getting more spectrum, and if you get more spectrum with additional, 

umm, equity funding, we can deploy 4G LTE, and then there's no reason 

why this company won't be successful. Everything's in place already, 

we've--. We've been at it six, seven years, umm, and you know, right 

now is the time." 

01:29:14 — So, we did a lot of analysis and got into the data room, umm, 

spent weeks, went into this area, we were saying, "What happens if we 

buy the assets and then there's no spectrum auction? Like, how long can 

we run the business for, we'll--. If we do a speed test, how, how 
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competitive will our speeds be on L--. 3G vs. 4G, how long does our 

hand-set eco-system go up for, umm... Okay, so assuming that spectrum 

is given to us, how much will it cost to deploy that network, what do our 

returns look like, what are our assumptions for subscriber new growth-- 
55 

01:29:50 Agent Was there, were there any talks with the regulator regarding the 

spectrum? From which side, umm--. 

Yu-Jia Yeah, so that was the--. 

(Irrelevant Section — talking with the waitress — AGENT) 

01:30:11 Yu-Jia So, umm, you're exactly right, that was one of the key pieces of 

information. Umm, I flew to Ottawa, to meet with the government--. 

Agent To, with the regulator? 

Yu-Jia Umm-hmm, yeah. 

Agent Yeah. On behalf of, of West, West Side? 

Yu-Jia West Face, yeah. 

Agent West Face, sorry. 

01:30:33 Yu-Jia And we--. The minister in charge of industry, the Industry Minister is a 

young guy. He's like around my age, he was like, you know, elected, 

appointed by the Prime Minister. 

Agent Politician? 

Yu-Jia Yeah, the pol--. Politician. So, now he--. 

Agent And you've, you met with the minister? 

Yu-Jia Yeah. 

01:30:48 Agent Yeah. 
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Yu-Jia And I said to him, I was like, "Look, it's very simple." I said, "I think this 

is a great asset," I said, "I think you guys started something great. You 

guys had great intensions, you want to help the Canadian consumer trying 

to lower their cell phone prices. But you have to finish the job." I said, 

"You haven't finished the job yet. This company needs additional 

spectrum to be competitive, and us at West Face, we're willing to put up 

approximately 300$ million to buy this asset, completely, completely 

Canadian. Canadian owned and managed." 

Agent 100%. 

Yu-Jia Yeah. 

01:31:21 Agent Where was the money coming from? 

Yu-Jia Our, our, our investors are international. Umm, mostly US and, and 

Offshore, but... 

Agent So, it's not Canadian. Or the company is Canadian? 

Yu-Jia The, the management. Like, whoever is making the investment decisions. 

Our--. Like, our investors don't have discretion over the investing 

process, for instance. Umm, so they said, umm, "Now, we're, we're 

willing to put up 300$ million, we're willing to put up more to build all 

the rest of the network. We're willing to participate in the spectrum 

auction, but we, what we can't do is come up with more spectrum on our 

own. You, only you guys (at the Ministry of Industry — AGENT) have 

the power to do that." 

01:32:01 — And, umm, the Industry Minister said, "I understand what 

you're saying, and, umm, I agree with your points." He said, "I think 

you'll see that--. Surely we're gonna help, try our best to provide clarity 

on this matter for you guys." 

Agent Specifically for West? 
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Yu-Jia No, so for any bidder. 

Agent Ah, okay. 

Yu-Jia Whoever owns this asset, will provide clarity shortly. Umm... 

Agent Was that a statement told to you, or is that something that was published 

in the newspapers? Meaning, it's addressed and don't worry? 

01:32:34 Yu-Jia Umm, it, it was, it was spoken to us in a meeting, but anyone who went 

to him, he said the same thing to them. 

Agent Ah, okay. 

Yu-Jia So, there were other potential bidders like, hanging around, looking at the 

asset. Everyone did this. Umm, the craziest thing is, so--. I'll, I'll go in 

sequence. So, after hearing that, those words from the minister, I said, 

"Well, it's pretty obvious that he's still committed to this plan of lowering 

cell phone prices. It's clearly an issue at, at the next election. Umm, he 

agrees that he has to finish the job that he started. So, umm, I think he's 

gonna, he's gonna give additional spectrum to, umm, to, to the new 

entrance, umm, in the next, in the next auction." 

01:33:29 — So we put in the bid for WIND at 285$ million. 

Agent At the--. You told me that there was another bid from, umm, from... I 

don't remember the company's name. 

01:33:40 Yu-Jia Yeah, so Catalyst Capital--. 

Agent Yeah, Catalyst, umm-hmm. 

Yu-Jia They actually had a bid that was higher than ours. They bid something, 

something over 300 million, I don't know what. Our belief that it was 

higher than ours. Umm, so they kind of forgot about, they kind of forgot 

about, umm... If you remember what, umm, VimpelCom told UBS, the 

three key--. 
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Agent Conditions. 

Yu-Jia Umm, yeah. Umm, items they were looking for in the bidding process 

was, umm, expediency of close, whoever can close the fastest; certainty 

of close; and number three was price. But price wasn't the most important 

factor. So, we put our bid in, and we said, "See, no conditions to close, 

we can close--." And the big thing was regulatory, because you need a 

regulatory approval to take ownership of the asset, and they had to put in 

a, a regulatory approval. 

01:34:36 Agent And you had that approval? 

Yu-Jia We didn't, but what we did differently from Catalyst Capital is we went 

to Tony Lacavera and we said, "Tony, umm, technically speaking, you 

already control this asset. You own 51% of the votes, so why don't we 

team up with you, we'll give you the money, and then you pay 

VimpelCom?" 

Agent Is that, isn't that conflict of interest? 

Yu-Jia No, no. There's no conflict of interest. 

Agent He was selling to himself? 

01:35:08 Yu-Jia He, well, he--. He only owned 5% of the business, remember? But he 

owned 51% of the votes. 

Agent Yeah. 

Yu-Jia So we said to him, "Why don't we give you 285 million dollars, and then 

you use that to pay VimpelCom 285 million--." 

Agent To buy their--. 

Yu-Jia "-to buy out their shares." 

Agent -95%? 
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01:35:24 Yu-Jia Correct. "And then, at some point later, we will restructure the company 

such that we own 90% and you own 10%." So, we teamed up with Tony 

Lacavera, and he at first, was willing to do that because we would 

essentially be gifted a certain percentage of the company for free. 

(Irrelevant Section — waitress serving the table — AGENT) 

01:35:50 Yu-Jia And the beauty of the, this, this structure was that from the government's 

perspective, there's no change of control. Tony Lacavera is the guy who 

controlled it before, and he's the guy who controlled it afterwards, yeah. 

Agent He's controlled it. 

Yu-Jia Yeah. so, we were able to go to VimpelCom and say, "Our bid has no 

conditions, it doesn't have--." 

Agent Why did they, Catalyst have conditions? 

01:36:12 Yu-Jia They had regulatory approval. They said, "We'll bid you," however much 

they bid, I don't even know, 300 and something million, umm, "and that's 

condit--, conditional on us receiving approval from Industry Canada, the, 

the minister." 

Agent And you already had it because you teamed up with, umm--. 

Yu-Jia Correct. WIND. 

Agent -Tony. 

Yu-Jia Correct. 

Agent Okay. Smart move. 

01:36:39 Yu-Jia So, VimpelCom looked at that and they said, "I care about an extra 15-

20$ million? I don't give a shit, you know? We already burned, you 

know--." 

Agent One--. 
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Yu-Jia "-1.2 billion, 2$ billion on this. Fuck the money. All I want is 285 million, 

today you can have it." So, we closed within like 3 days, sent the money 

over. And, um, that's how fast that transaction's been. So, Catalyst, as 

you probably know, sued us afterwards. They said, "Oh, you guys did all 

sorts of things, umm, and you stole--." 

01:37:14 Agent That, that, yeah. That's, umm... And, and you told me that there's an 

employee that then came to work with, for, umm, West Face. 

Yu-Jia It was coincidental. At the time, umm, West Face was launching a new 

credit fund, a lending fund. And so, they hired a, a junior analyst to be a 

part of this credit fund. He worked for like, five days, and then Catalyst 

sent the letter saying, "Hey, you can't hire this guy, he has a non-compete, 

and such and such." Se we told him, "Alright, go home and sit at home 

for, you know, six months, visit, come back, kind of thing. We'll pay your 

salary." He was there for five days, he couldn't do anything. 

Agent Umm-hmm. 

01:38:00 Yu-Jia But Catalyst tried to, tried to sue West Face and say, you know, "This 

guy gave you secrets which allowed you to bid and win in this auction". 

It didn't make any sense, like, we bid less money than you, you know? 

It's not like you told us how much money you were bidding and then we 

bid like one million dollars more--. 

Agent More, yeah. 

Yu-Jia -yeah. we bid less than you. 

01:38:20 Agent Umm, Pet--. Umm, Peter told me that, umm, Tony pulled strings to make 

sure that none of the law suits umm, succeed. Personal strings. 

Yu-Jia Yeah, umm, it wasn't really a matter of pulling strings, it was more--. 

Like I said, the judges in Canada, the court system, will look at--. Look 

at the facts of the case, and umm, we already had a judgement last year. 
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There's an appeal now, but, the, the initial judgement was, was in our 

favour. They said, "Look at the facts of the case, clearly, you know, West 

Face won the auction process because they were willing to take a risk that 

Catalyst was, was not willing to take." We took a certain amount of risk 

by answering to this structure, because it was possible--. 

01:39:07 Agent Because in the condi--. In the conditions--. 

Yu-Jia Exactly, yeah. It's possible that Tony Lacavera, for a period of time, he 

owned 100% of the votes of the company. It was, it was--. Our risk was 

that he could have screwed us by, well, not completing the second step 

transaction where we get 100% of, or 90% of the company--. 

Agent He could have.... 

Yu-Jia Exactly, yeah, yeah. So, it was, it's not without risk. We were willing to 

take that risk, and therefore we were rewarded, you know, with the asset 

and, and eventually the, the proceeds, you know, the game's 

[1:39:38]. It was the judge's words, the judge said this to Catalyst. He 

said, "You lost, not because--." 

01:39:44 Agent "Just deal with it." 

Yu-Jia Yeah, "Not because this junior analyst gave some secret to West Face, 

it's because you were unwilling to take the risk." 

Agent So, the rumours that he came with, umm, the, the competitors', umm, 

offer, those are, that's bullshit? 

Yu-Jia Yes. No tricks to it at all, we bid less than--. (laughs — AGENT) 

Agent Yeah. logically it doesn't make any sense, of course. 

01:40:13 Yu-Jia It's because, it's a fundamental thing they forgot about the priorities for 

VimpelCom. Expediency of close, how fast we'll close--. 

Agent That was the most important thing? 
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Yu-Jia Most important. More important than price. Second was certainty of 

close. They were just so tired of having spent 6-7 years in Canada, 

spending 1.2$ billion, 1.5$ billion. Being screwed around by the 

government. So, we just wanna cut our losses and get out. 

Agent (laughs — AGENT) 

01:40:41 Yu-Jia The, the guy in charge of the file for VimpelCom, he said--. He came over 

and he met us once, he said, • "I'm, I'm in town to meet all the potential 

bidders. I'm meeting with you guys, and Catalyst, and everyone else." 

Agent What, the Egyptian? 

Yu-Jia Umm, he was, umm, no, he was a Russian guy. 

Agent Oh. 

Yu-Jia So, ... "I'm only gonna tell you this once. I only wanna fly back here one 

more time." 

Agent Did he say it in an American accent, or in a heavy Russian accent? 

Yu-Jia He, he didn't have much of an accent. 

01:41:09 Agent Okay. That's interesting. 

Yu-Jia I think it's what educated in western Europe. "So, I'm gonna come back 

to Canada one more time." 

Agent He was that much fed up with the process? 

Yu-Jia Yeah, yeah. "The, the next time I come back to Canada is to sign the sale 

agreement, and then I'm never coming back again." So, there, if there are 

any conditions to close, you know, like if there's any risk that maybe it's 

not approved or, you know, the, the transaction doesn't go through- the 

guy, you know, he'll have to come back again, and like, just, there's no 

one to deal with that. It's just gonna be like, once he signed the papers--. 
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01:41:44 - So, we gave him our offer, we said, "You come back--." 

Agent Once. 

Yu-Jia "-sign this, we'll wire you the money immediately" kind of thing. 

Agent The money was, the cash wired immediately? 

Yu-Jia Yeah. 

Agent Wow. 

Yu-Jia And we sent it to Tony, you know, Tony said... 

01:42:01 Agent You know, it's amazing because I, the rumours are that there was foul 

play here. Now that I hear it from the guy who managed it, wow. It's such 

a big difference. 

That would be a, a very interesting case to present to the, to the, to the 

visit. 

Yu-Jia You know--. 

Agent Very interesting. 

Yu-Jia -the, the outcome is, you know--. 

Agent But you have to do it in English, not in Chinese. 

Yu-Jia Yeah. I don't speak Chinese well enough to be able to do that, you know. 

Agent Your English is, is more than perfect. 

01:42:34 Yu-Jia And the outcome was 14 months later, we added another 200,000 

subscribers or so. 

Agent So, you've reached the, the breakeven point? 

Yu-Jia The company generated, I think in 2016, and then generated 50 million 

of EBITDA. And then the government came through and had additional 

spectrum for set, set aside a spectrum, which we purchased for the 
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reserved price with no other bidders in the auction. Deployed 4G LTE, 

umm, started doing that. Umm, and, umm, 14 months later we sold it to 

a cable company, a Vancouver based cable company for 1.6 billion. 

Agent 1.6 billion? It's a nice deal. 

Yu-Jia It's a nice deal. 

01:43:17 Agent Yes. What, what was your bonus? 

Yu-Jia That's, umm, not relevant, but... 

Agent Did you get a bonus? That's the important part. 

Yu-Jia (laughs — AGENT) 

Agent Because I talked to Tony about the Safe Way deal--. 

Yu-Jia Yeah. 

Agent -he didn't get anything. 

Yu-Jia No, they were not very good, umm, dealers. 

Agent Yes. That's, umm, a very interesting story. Very interesting, I think it 

would, can explain a lot about the mentality--. 

Yu-Jia Umm-hmm. 

01:43:47 Agent -see, it would--. It explains a lot, let's say, umm, Catalyst had their, umm, 

their condition regarding the spectrum. Why didn't they go speak to the 

minister? So, he's g--. They did? 

Yu-Jia They did, they did. 

Agent So, he gave them the same answer? 

Yu-Jia He gave them the same answer. 

01:44:07 Agent So, why do they need a condition? 
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Yu-Jia Their condition was on, umm, their condition wasn't on the, on the 

spectrum. Their condition was on, well, I'm not too sure, I've never seen 

their bid, but I think based on the news coverage, I think their, their, their 

condition was more on the government approval, the transfer. The change 

of control transfer to them. 

01:44:34 — Because there is some risk that the government will look at 

Catalyst and say--. 

Agent But it's a Canadian company, what's the problem? 

Yu-Jia You never know what these government thinks, right? Like, it could be a 

delay in timing, it could be, umm, they could ask for information on their 

investors. There's a risk that Catalyst didn't wanna take. They said, 

"VimpelCom, we want you to take that risk. Alright? If the government 

gives us it's approval, we're happy to but the asset." Based on what I've 

read in the press, "But in case the government doesn't come through, we 

want you. You take the risk, you have to reshop the asset again." 

01:45:14 Agent Hmm. And only then we will buy. 

Yu-Jia Correct, yeah. whereas for us, for West Face, we said--. 

Agent Tomorrow we're buying it. 

Yu-Jia Yeah, we'll take the risk. We take the risk--. West Face took the risk, that 

the government could've said, when we try to take 90% ownership from 

Tony Lacavera, there's a risk. It's--. We're having to face the same risk 

that Catalyst did, that the government might have said, "No, we're--. This 

is gonna take a year or two or--." 

Agent You were willing to take the risk and they weren't willing. 

Yu-Jia Correct. Yeah. 

01:45:39 Agent It explains a lot about business mentality, I, I like it. It's a great story. 
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Yu-Jia Yes. And this is so funny living through that, because the sentiment on 

that investment turned around so quickly. When we were looking at it, 

we were talking to our investors, umm, we were thinking about doing it 

in an SPV, probably with some co-investors. And everyone we spoke to 

said, "Wow, you guys are crazy, like--." 

Agent Willing--. 

Yu-Jia Yeah. 

Agent -because you were willing to take the risk? 

01:46:09 Yu-Jia Well, they said this asset is no good, you know, like, it's gonna lose 

money in Canada--. And they say, "In Canada if you wanna be in 

Telecom, you have to be in the big three. Everyone else is gonna be a 

loser over time, like--." 

Agent Does WIND exist today? 

Yu-Jia Yeah, you can say, yeah. 

Agent Yeah? 

Yu-Jia So, it's been rebranded. It's now called "Freedom Mobile". 

Agent "Freedom"? 

Yu-Jia "Freedom", yeah. 

01:46:27 Agent How many subscribers do they have? 

Yu-Jia They have, umm, over a million now, umm, probably 1.2 million. 

Agent Oh, it, it hasn't grown--. 

Yu-Jia No, it's a small market. I mean, total Canadian market is--. They're only 

in three provinces, which is BC, Alberta and Ontario. And, umm, so, 

umm, it covers a, you know, a portion of the population. But they're 

going fast. Like, their flow share, umm, acquisition share of subscribers 
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is high. They'll be close to 20%, which means, umm, over a period of 

time they could get to 20, 20-ish percent of the market, yeah. 

01:47:00 Agent Yeah, that's a lot. 

Yu-Jia Yeah. 

Agent I love this story, I have to say. 

Yu-Jia (laughs — AGENT) 

Agent Really, it's, it's... Are you able to give a lecture of about, let's say, 2-2.5 

hours about this story? 

Yu-Jia 2-2.5 hours?! 

Agent Up to 2-2.5 hours. It could be an hour, but, you know, I'm sure there will 

be a lot of questions and, because of difference of mentality you'll have 

to maybe explain a bit more. 

01:47:28 Yu-Jia How big is the group? 

Agent We should have up to... 70--. Between 70-120 umm, Chinese 

representatives, and should have about 5, umm, people that are escorting 

them. 

Yu-Jia Okay. 

Agent Okay? Just--. 

Yu-Jia And when will this take place? 

01:47:54 Agent I wanna do it right after the winter. 

Yu-Jia Okay, so---. 

Agent So, I don't want them to be here when it's, umm--. 

Yu-Jia Coldness, yeah. 

Agent -snowing and cold. 
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Yu-Jia Yeah. 

Agent So, probably around May--. April, May. 

Yu-Jia Okay, okay. 

Agent Okay? 

Yu-Jia Yeah. 

Agent To do the lecture. 

Yu-Jia And they will come to Vancouver? 

Agent Yeah, we'll be in [1:48.12] , such a lovely place. 

Yu-Jia Yeah, yeah. 

Agent Nice waitresses. 

01:48:16 Yu-Jia (laughs — AGENT) And, umm, will you have other speakers lined up as 

well, yeah? 

Agent Yeah, of course, of course, of course. I want Peter to give a, a lecture 

about, umm, what I told you, and there are others. 

Yu-Jia Okay, so... Sorry, they're gonna go to Toronto and then Vancouver, or 

just, you know? 

Agent Yes, yes, it's an all-around tour. It's several days... 

Yu-Jia Got you, I got you. Yeah, I mean, umm, happy to, to speak about it. 

Umm... 

Agent You know, of course, it pay for your time, I mean it's--. 

Yu-Jia Oh. 

Agent -I don't expect you to, umm--. 

Yu-Jia I mean, umm... 
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Agent -do a volunteer job. 

01:48:44 Yu-Jia As long as I can speak in, umm, in, umm, in English--. 

Agent Yeah, English. Nothing else. 

Yu-Jia Yeah. I'm happy to talk about it, it's umm, it's a very exciting and fun 

investment for us. 

Agent It's mind-opening to see the, to see the, to see the--. 

Yu-Jia Oh, yeah. 

Agent -to see your, umm, your bold steps--. 

Yu-Jia Yes. 

01:49:08 Agent -because, umm, as, umm, as compared to the consertive--. Conservative 

stupid steps by Catalyst. 

Yu-Jia Yeah, yeah, yeah. I mean, there are so many people who could have 

bought it, right? Like, this, the cable company that we sold it to--. 

Agent Could've bought it. 

Yu-Jia -could've bought it for, for any [1:49:27]. 

Agent One, one sixth of the price. 

Yu-Jia Exactly, yeah. All the pension plans could've bought it. 

Agent All the, sorry? Oh, pension plans. 

Yu-Jia Pension plans. They love owning infrastructure, type of the assets. 

01:49:34 Agent Ah, pension plan, plans can buy, umm--, 

Yu-Jia Yeah, yeah, yeah. 

Agent -can buy Telecom companies? 

Yu-Jia Yeah, they all have a huge, you know, private equity proponents. You 

know, and there's, some of them are direct manage, their own private 
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equity exposure. I mean, we spoke to them. We, we spoke to the Canada 

Pension Plan, the Ontario Teachers' Pension Plan. 

Agent And they didn't wanna buy? 

Yu-Jia No, they said that it was too risky. And then--. 

Agent 1:49:56. 

Yu-Jia -the funny thing is, six months later, less than six months later they were 

calling us to say, "Wow, you guys are really lucky you bought that asset. 

It's such a great asset, you know? You're really lucky." 

Agent "Hey guys, we offered you to buy, where were you then?" 

Yu-Jia (laughs — AGENT) 

01:50:09 Agent Yeah. that would be a great story, I mean... And the beauty, the beauty 

is that because you know what happened, you actually know what 

happened, you were in touch with the Mr., umm, Lacavera--. 

Yu-Jia Umm-hmm. 

Agent -and other people, you know that there was nothing crooked, that there 

was--. 

Yu-Jia Yeah, yeah, yeah. 

Agent -all, all of those stories are just to--. 

Yu-Jia Completely. 

Agent -to bug, umm... 

01:50:38 Yu-Jia Yeah. Catalyst Capital is an example, as you explained earlier, of, umm, 

a fund that uses litigation for profit, you know? From his perspective, he 

can sue us, West Face, spend, you know, a million dollars, 2$ million on 

legal fees, but his, he's asking for damages equal to the entire profit of 

the investment. 
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Agent Like, one point something billion. 

Yu-Jia Yeah, I mean, he didn't deploy a single dollar. So his--. 

01:51:08 Agent He didn't deploy, but can you, on what base is he asking you? Because, 

as you said--. What you told me, I, I'm sure that you told the judge. 

Yu-Jia Umm-hmm. 

Agent So, there's literally nothing, zero--. 

Yu-Jia Yeah, yeah. Read, this is all public information. You can, in Canada, like, 

all the court records are public. You can go online and download, you 

know, my testimony, his testimony--. 

Agent Ah, you, you gave testimony? 

Yu-Jia Yeah, a testimony, yeah, yeah. Umm, the part--. The other partners at 

West Face gave testimony, Catalyst gave testimony, and you can read the 

judge's decision. 

01:51:41 Agent Yes, he's probably, umm, makes money off of, of losses. 

Yu-Jia Yeah, yeah. I mean, he spends, he spent two million--. 

Agent But he's not good, he's not very good at it. 

Yu-Jia No. 

Agent Because he lost. 

Yu-Jia Yeah, yeah. But still, you know, low risk — high reward, right? 

Agent Yeah. 

Yu-Jia So, he's, he keeps trying until something happened. 

01:51:58 Agent He needs one. One successful one--. 

Yu-Jia That's right, that's right. 

Agent -to cover everything. 
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Yu-Jia Exactly. 

Agent Interesting. 

Yu-Jia So, to clarify, we didn't--. Umm, we weren't 100% owners of this, we, 

we bid for, what, as I was saying, we, we were--. We had co-investors in 

this vehicle. So, we had a couple of parties that were partnered with us 

to, to bid for the asset. We weren't the largest, umm, lead investors, umm, 

but we had a couple of good friends along with us. 

01:52:29 Agent Out of the 200 and--. 

Yu-Jia 85, yeah, yeah. 

Agent -how much was yours? 

Yu-Jia We were, umm... So, there were, on total, like, like 3-4 parties, including 

Tony and, the, the management--. 

Agent But Tony didn't, Tony didn't put money in it. 

Yu-Jia He put a little bit of money, yeah. He put a little bit. 

Agent Isn't that conflict of interest? But he, a second before and he was with 

the, the Egyptian guy. 

01:52:57 Yu-Jia The Egyptian guy was fine with it, he said, "Okay, that's fine with us." 

It's not a, remember, this is not a public company. It's a private company. 

Agent Ah, okay. 

Yu-Jia Yeah. 

Agent Because, basically, he sold to himself. 

Yu-Jia Yes, yeah. This often happens in Canada. The management buy--. 

Agent It's, it's legal, it's not something--? 

Yu-Jia Yeah, yeah. 
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Agent Ah, okay. That's also nice. 

01:53:16 Yu-Jia Umm-hmm. Another intricacy of the Canadian markets is it often 

happens here. 

Agent And, and it's considered legal, I mean, it's not--. 

Yu-Jia As long as you get an independent committee of the board to approve it- 

Agent But he was the board. 

Yu-Jia Umm, yeah, he--. Well, he was one member of the board, and he recused 

himself, so the independent members, you know, looked at it and 

approved it. And then, umm, and... Well, this is more in a public 

company context. Because in public company context you need a 

independent board, and you need, umm, independent valuation. So, you 

need to hire an investment bank to come and say the price that the 

management has offered is fair, you know? 

01:53:54 Agent Umm-hmm. 

Yu-Jia Is fair consideration. 

Agent Beautiful story. If you're willing I'll include it in the tour 100%, I mean 

it's mind opening. 

Yu-Jia [1:54:11.3]. 

Agent You do that. 

Yu-Jia And so, those kind of [1:54:15.2] are the kind of things that 

we're going to do when you say event driven, what do you mean by event 

driven? So then is it an event driven situation. 

Agent And you're willing to take... 

Yu-Jia A calculated risk. 
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Agent A calculated risk. . 

Yu-Jia For seller, you know, a really interesting investment opportunity with 

very limited downside, significant upside, usually it's some sort of 

complexity around it that makes other investors not be understood. 

Agent Afraid to deal with something that looks like it's not necessarily it is 

complex. 

Yu-Jia Exactly, exactly. Well, it could be complex, but it doesn't mean it's 

unanalysable. If you smart and you think on your feet and you're able to 

put the work in. You know we spent months and months researching this. 

If you're able to think on your feet and dedicate the time then you can 

work your way through. So, my new fund basically does this kind of stuff, 

but a smaller scale, because you know, WIND mobile will come around 

once every 10 years, like that size investment with that return for profits. 

On a smaller scale if you are working with a couple hundred million in 

assets, there's a lot more of those. 

Agent Quite a lot of those. 

Yu-Jia Yeah. 

Agent But you're going to purchase only on the Canadian market, right? 

Yu-Jia Our investment mandate is very open. There is no restrictions, but our 

focus would be in Canada because that's what we're good at. 

Agent Sounds like [1:55:37.7]. 

Yu-Jia Thank you. 

Agent I like to see someone who is motivated, who is [1:55:44.8], 

who is dedicated to a goal, who knows where he's going. 

Yu-Jia Yeah. 

Agent It looks like you know, you know where you're going. 
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Yu-Jia [1:55:51.9]. 

Agent It's nice to see. We don't always see it. 

Yu-Jia [1:56:00.9]. 

Agent And you for sure have the right experience to do it. 

Yu-Jia Yeah. Like I said at the beginning, I don't know how smart I am, but I 

know I'm hardworking. 

Agent You are smart and hardworking to me. 

Yu-Jia Yeah. 

Agent [1:56:15.3] 

Yu-Jia Yeah, we're pretty excited about our fund. 

Agent You already open the offices, or you're working from home? 

Yu-Jia Yeah. It's 2 blocks away. And my partner has an equally impressive 

resume. It's more impressive than mine I think. My partner comes from 

a fund Phillips Hager & North. It's one of the biggest funds in Canada. 

Agent From Vancouver? 

Yu-Jia Vancouver based, yeah. They're 60 billion in assets. 

Agent Nice. 

Yu-Jia He ran 2 funds. High yield bond fund and [1:57:14.3], 

absolute return fund is one of the best performing funds in Canada over 

the last [1:57:21.4]. 

Agent [1:57:21.8]. 

Yu-Jia Yeah. 

Agent How did they let him go? 
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Yu-Jia Well, he quit. He was the number 2 guy. So the number 1 guy, you know, 

as often these situations is because they lax, complacent, got divorced, 

second wife, new girlfriend, travelling the world kind of thing, so really 

my partner was running things for a number of years. 

Agent [1:57:47.7]. 

Yu-Jia And he was tired of working for a bank. [1:57:54.1] got 

bought by Royal Bank of Canada, so we quit to run our own shop. He has 

one of the best track records in Canada. Performance records, investing 

records in Canada. 

Agent Is that right? 

Yu-Jia Yeah, yeah. I think it's the Bloomberg magazine last year, named their 

fund second best performing fund. 

Agent Because of him? 

Yu-Jia Yeah. Over the last 10 years. [1:58:26.1]. 

Agent Do you have the right, do you have the right spaces, the right... 

Yu-Jia Yeah. 

Agent You're a very good starting place. 

Yu-Jia Yeah, yeah, 

Agent It's exciting. I'm very excited for you. 

Yu-Jia Thank you. 

Agent I have to talk to an apartment, we might, we might consider investing in 

[1:58:53.3]. 

Yu-Jia Yeah, yeah. We're looking for about 25 million for January 1st and we 

have... 

Agent An investor for 25 or you already have some of it. 
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Yu-Jia We have a portion of that already. So, like I said, tomorrow morning I'm 

meeting another guy and. 

Agent In order to meet your 25 million? 

Yu-Jia We're about halfway there right now. 

Agent Oh, ok, so about 12, 13 million. 

Yu-Jia I'm sure we'll get there over the next few weeks. I know to start small 

and have strong numbers. 

Agent From what I hear to now, I'm not worried. I think they'll come a day 

when I can say proudly, hey I know this guy. The one that you heard 

about on TV, I know him. 

Yu-Jia [1:59:50.4]. 

Agent I'm sure, I'm sure you'll get it. I don't think so, I'm sure. 

Yu-Jia How often do you do these kind of tours? Is this like a regular thing, or a 

once... 

Agent No, it's not a regular, but it's not once every 10 years. We've done this 

several times. We've done several in Europe. As I told you London is a 

very [2:00:23.7] place to be and a Chinese investor gets, up 

to now, lived in a bubble. An artificial bubble, even though the Chinese 

market has [2:00:34.3], some signs of capitalism 

2:00:44.2]. It's very interesting to see the meeting point 

between the west and east and they understand the freedom that, lets say 

a fund manager has, easily that proves their mind. So, it doesn't happened 

10 times a year, but it does happen — depends on the demand. 

Yu-Jia Gotchya. 

Agent But this is first time in Canada. 
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Yu-Jia I'm sure it will be a pretty good success with the people you are talking 

to here. 

Agent I measure success in joint venture [2:01:28.7]. From what I 

hear, from what I heard from Peter this morning, doesn't look like a 

Canadian government likes foreign intervening on here in Canada. They 

prefer to keep everything in house, is that true? 

Yu-Jia Yeah, yeah. 

Agent Maybe here we need some kind of political [2:01:54.1] or 

some kind of awareness, I don't know. 

Yu-Jia Right, right. 

Agent And that would [2:01:56.7] later on down the road. 

Yu-Jia Right. And what kind of partnership do you mean? Before you said you 

prefer to partnership. 

Agent Between us or with the Chinese? 

Yu-Jia [2:02:13.3]. 

Agent [2:02:14.7]. They invest in the company's capital and they 

take a share. Very very simple, you know. 

Yu-Jia Canada for some reason is very sensitive towards Chinese investors 

directly investing in Canadian companies. 

Agent But it is 2018, you can't. 

Yu-Jia I know, I know. 

Agent It's crazy. It's the leading question in the world. 

Yu-Jia I don't know if you recall but coming out of the financial crisis, you now, 

2010, 2011, around that time, 2:02:47.6 energy had a big 

rebound, when back to over 100$ a barrel, and Canada was doing very 
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well because of our world production here, and a lot of Chinese 

companies, they try to buy in Canada, made investments in the oil sands, 

and they were — a number of them went through successfully and then the 

Canadian government all of a sudden became nervous, they said, there's 

too many Chinese. 

Agent We're losing our assets. 

Yu-Jia Yeah, yeah. But [2:03:19.3] 

Agent I can understand the phrase losing our assets, see what happens to day in 

London, as I told you. Many, many assets in London today, and I'm not 

[2:03:46.5] I'm not with the 

[2:03:51:8] far from it. 

Yu-Jia I agree with you, but you have to look at the type of asset too. I think look 

at, look at what prices those oil sands assets could have sold for when oil 

was 100$ a barrel, and today, you know, probably a lot of people are 

wishing. 

Agent On one hand you have foreign money coining into the ecosystem and the 

other hand you are losing assets and you want to keep them in house, you 

know you have to find a balance. 2:04:17.5 the balance for 

shipping goods, it's not, I don't think it's balance but that's a personal 

stuff, I don't know 2:04:28.2. I don't think the balance is 

[2:04:30.6]. You can't conduct an international solution 

without dealing with China, that doesn't work. 

Yu-Jia It's true, yeah. 

Agent Are you really far away from here? 

Yu-Jia I, uh...yeah. 

Agent Oh, you're going to the office now? 
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Yu-Jia I'm going to go pick up my car and drive back in. 

Agent I thought you were going to work now? 

Yu-Jia Luckily those days are over. 

Agent And I hope you [2:04:56.1]. 

Yu-Jia Thank you. Where are you staying? 

Agent At the Hilton at the airport. 

Yu-Jia Ok. Oh, so you got to go back there? 

Agent The cab goes, I don't drive, don't worry. 

Yu-Jia You must be tired, we should.... 

Agent I'm not tired, I'm bushed. 

Yu-Jia Yeah. 

Agent I thank you once again. 

Yu-Jia Thank you. 

Agent I think it was very very interesting and we'll be in touch. I'll give you the 

set days when — well we'll send you a contract, of course. 

Yu-Jia Sure. 

Agent And maybe this will be the beginning of a beautiful friendship, sounds 

good. 

Yu-Jia I look forward to hearing from you. I enjoyed our conversation. 

Agent You too. 

Yu-Jia Thank you. 

Agent Thank you very much. 
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Lederer J.:

Introduction

1      This is a motion for an interlocutory injunction. The defendant, Brandon Moyse, has changed jobs. His former employer
seeks to enjoin him from breaching a confidentiality clause that was part of his employment contract and compelling him to
comply with a clause that, for a time, would prevent him from working for a competitor.

2      An injunction is an equitable remedy. It has long been said that: "He who seeks equity must do equity" or "He who comes
into equity must come to court with clean hands". This is not just true of those who ask for an injunction, but also to those
who oppose it.

Background

3      Brandon Moyse was employed by the plaintiff, The Catalyst Capital Group Inc. ("Catalyst"), as an analyst. On March
14, 2014, Brandon Moyse sent an e-mail to Thomas Dea, a partner at the defendant, West Face Capital Inc. ("West Face"),

expressing interest in "working with West Face". 1  At the time, West Face was recruiting analysts. They met on March 26, 2014.
On May 19, 2014, West Face offered Brandon Moyse a job. On May 24, 2014, while on vacation, Brandon Moyse gave notice

of his resignation to Catalyst, effective June 22, 2014. 2  The e-mail sent by Brandon Moyse made no reference to his plans or
to having accepted employment with West Face. This information came to light within the following few days. By letter, dated
May 30, 2014, counsel for Catalyst wrote to West Face and counsel for Brandon Moyse concerned about the implications of
the departure of Brandon Moyse and his accepting employment with West Face, a competitor in a narrow field of investing. In
particular, the letter states that the valuation methodologies used by Brandon Moyse, at Catalyst, were proprietary and that the
information he received and generated was "highly sensitive and confidential". It relates Catalyst's concern that Brandon Moyse
"has imparted or will be imparting Confidential Information to West Face that he acquired in the course of his employment
with [Catalyst]." The letter refers to provisions in the Catalyst's Employment Agreement with Brandon Moyse dealing with

confidentiality, "Non-Solicitation" and "Non-Competition". 3

4      Answers were not long in coming. On June 3, 2014, counsel for West Face responded, followed two days later by counsel for
Brandon Moyse. The former took the position that the non-competition and non-solicitation clauses were both unenforceable.
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The latter agreed. Counsel for West Face said little about the concern for confidentiality indicating only that West Face "had
impressed upon Mr. Moyse that he is not to share or divulge any confidential information that he obtained during his employment

with [Catalyst]". 4  Counsel for Brandon Moyse said more. He denied that Brandon Moyse had used "proprietary valuation
methodologies" and said that Brandon Moyse did not understand what investment strategies were being referred to "in the
context or proprietary information". Counsel assured the representatives of Catalyst that Brandon Moyse had no intention of
revealing "any information which could reasonably be considered confidential or proprietary in nature". Counsel offered that

Brandon Moyse would "abide by the confidentiality provisions contained in the [Catalyst] Employment Agreement". 5

5      A single reply was delivered by counsel for Catalyst. This letter, dated June 13, 2014, pointed out that the rejection
of Catalyst's reliance on the non-competition and non- solicitation clauses failed to account for the fact that West Face was
a direct competitor of Catalyst"...in a highly specialized field in which very sensitive and proprietary information is shared
every day with trusted analysts such as Mr. Moyse". The response recognized the assurances provided in respect of confidential

information, but concludes that they "do not go far enough." 6

6      These letters demonstrate two things of importance. The first is that West Face and Brandon Moyse, while they did not and
do not dispute the enforceability of the confidentiality clause, were unprepared to recognize any substance to the concerns for
confidentiality raised by Catalyst. The second is how quickly this turned litigious. In his first letter, counsel for Catalyst, having
repeated the concern of his client that confidential information had been or would be given to West Face, said that the business
interests of Catalyst "have been and will continue to be irreparably harmed" and referred to the "Remedies" provision in the

agreement. The letter went on to say that Catalyst would consider any proposal that would answer "the current situation". 7

In his response, the lawyer acting for West Face complained that "no evidence to support your allegation that your client has

suffered irreparable harm" 8  had been provided. This letter was written on June 3, 2014, which is to say, three weeks before
Brandon was to start working at West Face (June 23, 2014) and only ten days after he had given his notice to Catalyst. It is
difficult to see how such proof could be prepared so early and so quickly without any understanding of what Brandon Moyse had
in his possession and could have or had delivered to West Face. West Face and Brandon Moyse simply gave their assurances;
thereby denying there was any reason for concern. Their letters propose that either Catalyst accept their assurance or go to
court. They volunteered nothing.

7      Was Catalyst right? Was there any reason for concern?

March 27, 2014 E-Mail and the Investment Memos

8      Thomas Dea deposed that, at the meeting on March 26, 2014, he requested that Brandon Moyse provide a copy of his

resumé "so that I could circulate it to others at West Face". 9  What Thomas Dea did not say was that, at the meeting, he also

requested that Brandon Moyse deliver samples of his research and writing. 10  Rather, further on in the affidavit, Thomas Dea
indicated that "[s]ince the commencement if this litigation...West Face has conducted a diligent search of its emails to determine
whether there was any information of Catalyst disclosed by Brandon". He says that, as a result of the search, West Face found

an e-mail, dated March 27, 2014, which delivered examples of the written work of Brandon Moyse. 11

9      Brandon Moyse deposed an affidavit he said was in response to two affidavits made in support of the application for an

injunction. 12  The first of these was an affidavit of James Riley, the Chief Operating Officer of Catalyst; and the second, an
affidavit of Martin Musters, a consultant retained by counsel for Catalyst to undertake a forensic examination of a computer
that had been used by Brandon Moyse during his employment with Catalyst. Neither of these affidavits refers to the e-mail
of March 27, 2014 and attached memos. Presumably for that reason, there is no mention of them in the affidavit of Brandon
Moyse. It was not referred to and so it was not part of the response.

10      What Brandon Moyse did say is that he was aware of "three potential investments" being considered by Catalyst. He
reviewed his involvement with each and described Catalyst's interest and the information he had, and used, variously as "widely
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known", available "to any potential purchaser", "publically available" and containing "no confidential information". 13  He cited
the paragraphs of the affidavit of James Riley this responds to and summarized them, as follows:

Contrary to the allegations at paragraphs 8 and 67 of Mr. Riley's Affidavit, there was nothing confidential and proprietary in
the methodology that I used to value certain investment opportunities while I worked at Catalyst. Rather, I used commonly

used and well-known valuation methods. 14

11      In paragraph 8 of his initial affidavit, the first of the two paragraphs to which Brandon Moyse was responding, James Riley
explained the harm that can arise if"... a competitor learns of the opportunities Catalyst is considering or studying, the investment
models it is using for a particular situation, the methodology Catalyst is considering for acquiring control or influence, or the

turnaround plan Catalyst is considering once it acquires control." 15  In paragraph 67, the second of the two paragraphs referred
to, James Riley outlined the specific harm to Catalyst if Brandon Moyse is not compelled to comply with the non-compete

clause and to return all confidential information to Catalyst. 16

12      James Riley swore a second and subsequent affidavit. It refers to the affidavit of Brandon Moyse and indicates that it was
only upon its receipt that Catalyst learned that Brandon Moyse had sent"....Catalyst's confidential information to West Face as

part of his efforts to secure employment there". 17  James Riley deposed that, prior to receiving the affidavit of Brandon Moyes,

West Face did not inform Catalyst that it had received the memos attached to the e-mail of March 27, 2014. 18  He contested
the assertions of Brandon Moyse that the information delivered was not confidential and publicly available:

Moyse's analysis of active and potential investments contain highly confidential information belonging to Catalyst which

Moyse should not have shared with a competitor such as West Face under any circumstances. 19

13      What is clear from this review is that, despite their assurances that there was no reason for concern, West Face and
Brandon Moyse were both aware that memos, regarded by West Face as confidential, had been sent by Brandon Moyse to
Thomas Dea with the e-mail of March 27, 2014. The memos, as delivered, each say on the first page, "Confidential" and "For

Internal Discussion Purposes Only". 20  There can have been little doubt that West Face would have and did understand the
perspective of those at Catalyst. Having received the memos, Thomas Dea circulated them to the other partners and a Vice-

President at West Face. 21  He did this understanding that the information was confidential and of the concern associated with
its disclosure. When he was cross-examined, Thomas Dea was asked and answered:

Q. Did any of the partners, or did Mr. Zhu express any concern about the fact that Mr. Moyse had sent West Face
Catalyst's confidential information?

A. Yes. Prior to us extending the offer I discussed with one of the partners, with Tony, we were generally favourably
disposed to his capabilities, but one concern we had was that he had conveyed confidential information to us, and I
agreed with that, and so I asked our General Counsel to have a discussion with him specifically about that, to convey
to him the seriousness with which we view the protection of confidential information, to make sure that — and to

explain that we'd have the highest expectation that he would uphold that if he were to come and work for us. 22

14      For his part, when cross-examined, Brandon Moyse professed not to understand what makes a memo confidential:

Q. So what makes a memo confidential?

A. I'm not sure really. 23

And, later, in the same cross-examination, after some discussion about the substance of confidentiality:

Q. Right. Right? It's the level of analysis, that's the work product that's being performed for your employer; you surely
understand that.
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A. Yes.

Q. And that's what makes it confidential.

A. I don't know.

Q. Do you disagree with that?

A. I don't know what makes it confidential. 24

15      I note that, during the course of his submissions, counsel for Brandon Moyes acknowledged that it was an error to deliver
these memos to West Face. He referred to this as a "rookie mistake". I assume this refers to the idea that Brandon Moyes was
young and inexperienced. He may be. Often, the term "rookie mistake" is used in the context of professional athletics. In hockey
or football, or any other sport, a "rookie" (a first-year player) who makes a mistake, and in so doing breaks the rules, is penalized
in the same way as a more experienced participant. The fact that Brandon Moyes is young, and may be inexperienced, does not

serve to decrease any responsibility or liability for the harm that may attach to his actions. 25

16      What appears to have happened is that, rather than be forthcoming and allow Catalyst to understand what had happened
and to consider what, if any, impact there was to its business, West Face and Brandon Moyse determined to take the position
that there was no impact. They sought to have Catalyst rely on their assurances that this was so. Once it became known that
information that was considered by Catalyst to be confidential had been delivered, West Face and Brandon Moyse chose to argue
that the information really should not be considered as being confidential or proprietary. On his cross-examination, Brandon
Moyes was asked and said:

Q. Okay. And in terms of the actual confidential information, you say it didn't include any confidential information,
you don't mean to suggest again that the analysis that you're performing is not confidential?

A. I don't believe it is. It was based on publicly available information.

Q. Right. But lots of things are based on publicly available information, but the fact that you're performing an analysis
that may not be readily available to the public is what makes it confidential. That's your work product is analyzing.

A. I agree it's a work product and proprietary.

Q. And that's what makes it confidential. That's what you're being paid for, to perform this analysis that's not publicly
available.

A. I multiply publicly available numbers by publicly available numbers. Like-minded people would have done the

same thing. 26

At this point, counsel for Catalyst makes the following comment and receives the following response:

Q. You do far more than multiply, Mr. Moyes. Let's be fair. Anybody can take a calculator. You're not hired to be a
calculator. You're hired to bring your experience and expertise in performing an analysis, right? That's why you're
being paid $200,000 a year.

A. One sixty-two. 27

17      Thomas Dea recognized that the information he received from Brandon Moyse was "confidential to Catalyst" 28  .
Nonetheless, West Face concluded that the information disclosed was not particularly sensitive or damaging to Catalyst. Based
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on a review of the documents, West Face had concluded that the information in the documents was primarily a recitation of

public information and contained a pedestrian analysis. 29

18      The determination of Brandon Moyse and those at West Face as to what constitutes confidential information that should
be protected is too narrow. This is demonstrated by the assertion of Brandon Moyse that all he did he was to multiply publically-
available numbers by publically-available numbers and that, in some way, this removes his work from being considered
confidential. There is more to the question than that:

A person who has obtained information in confidence is not allowed to use it as a springboard for activities detrimental
to the person who made the confidential communication and springboard it remains even when all the features have been
published or can be ascertained by actual inspection by any member of the public... the possessor of the confidential
information still has a long start over any member of the public ... the possessor of such information must be placed under

a special disability in the field of competition in order to ensure that he does not get an unfair start. 30

and:

Even when all of the information becomes public, if an ex- employee is able, by information provided by or developed
for the previous employer, to gain an advantage that the ex-employee would not have had if he or she had to check only
public sources such ex-employee would still be liable for breach of confidence despite public disclosure. This reflects an
obligation to pay for the advantage gained from the 'convenient' confidential source, or the head start that the disclosure
had given such employee over other members of the public.

What is really being protected in situations of this nature is the original process of mind. The protection is enforced against
persons who wish to use the confidential information without spending time, trouble and expense of going through the same
process. One can reconcile the springboard principle with the overriding principle denying confidence and information in
the public domain, by describing the 'springboard' as a measure of the scope and duration of the obligation enforcing good

faith upon an ex-employee while the rest of the world catches up. 31

19      When, in the letter sent by its counsel on June 3, 2014, West Face told Catalyst: "Your assertion that West Face induced

Mr. Moyse to breach his contractual obligation to [Catalyst] is...baseless" 32 , it may have been technically accurate. (This
depends on how you interpret the fact that Thomas Dea asked for the samples of the work of Brandon Moyse.) However, it
is clear that this and the other assurances found in the letter were written knowing that West Face had received information
marked "Confidential" and that West Face was sufficiently concerned that it felt it was necessary to remind Brandon Moyse
of his obligations. Despite this, West Face said nothing to Catalyst other than to provide, what I believe can fairly be called,
its ineffectual assurances.

20      Similarly, Brandon Moyse knew he had sent material marked "Confidential" and "For Internal Discussion Purposes Only"
to West Face. More than that, he knew that the information it contained was confidential and should not have been given to
West Face. Having come to this realization, he had deleted the e-mail:

Q. Now, you yourself had actually deleted a copy of that March 27th email from your computer system, right?

A. Yes.

Q. And the reason you chose to delete that particular email, I take it, as opposed to other emails which you didn't
delete, was because you thought that there was something perhaps improper about your having sent that email?

A. Upon, further reflection after sending it, yes.

Q. And that is what you thought was wrong about that? That you had disclosed confidential information to West Face?

A. That I had disclosed information to West Face.
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Q. And you're not denying that your analysis and the analysis of other people at Catalyst in those memos that you did
send to West Face was proprietary and that belonged to Catalyst?

A. I agree it's proprietary.

Q. And you're not denying I take it that the analysis that was performed, in particular - and we'll look in some detail
at these presentations or memos. But some of the analysis that was performed was certainly confidential?

A. Yes.

Q. In other words, it wouldn't be known by third parties?

A. Yes.

Q. The, how long did it take you to come to that realization?

A. That I shouldn't have sent it?

Q. Yes.

A. I don't remember exactly.

Q. And was around the time that you came to that realization that you thought you might cover your tracks deleting it?

A. No. I deleted it within a week of sending it probably I just don't remember exactly the date. 33

21      Yet, in the letter sent, on behalf of Brandon Moyse, on June 5, 2014 34 , nothing was said about this. The letter
makes the general assertion to the effect that Brandon Moyes, in performing valuations of companies, did not use "proprietary
valuation methodologies" and that while he is aware of "3 to 5 prospective acquisitions", he would not disclose any confidential
information concerning them. He said he is prepared to sign a letter confirming he would abide by the confidentiality provisions
in his contract of employment, an agreement to which he was already bound.

22      What is apparent is that both West Face and Brandon Moyse did not provide information or respond to the concerns
of Catalyst, in a meaningful way, until the evolution of this motion required them to do so. They waited until Catalyst
discovered that information it considered to be confidential had been delivered before acknowledging there was an issue and
then proclaimed that, based on their analysis, the material should not be considered to be confidential.

23      This is to be contrasted to the approach taken by the defendants in GDI Solutions Inc. v. Walker. 35  In that case, a business
was sold. As part of the sale, a non-competition provision was negotiated and agreed to. The vendor and others joined a new
company that was in direct competition with the business that had been sold. It was alleged that they had misappropriated
confidential information. Upon the commencement of the ensuing action, they undertook to and did review their files and
"promptly" returned all confidential proprietary information. They undertook to and did preserve the electronic and other records

of the employees who had left. 36

24      In the case I am to decide, it is a question whether, in the end, the approach adopted by Brandon Moyse and West Face
will meet the test that allows a party to obtain equity.

25      It is important to note that Catalyst is adamant that the investment memos delivered with the March 27, 2014 e-mail were

sensitive and confidential. 37  For his part, Brandon Moyse acknowledged that these memos may disclose strategies that Catalyst
could employ in a given situation. In his cross-examination, Brandon Moyes did agree that these memos contain information
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that Catalyst would not want disclosed to a third party. 38  Thomas Dea acknowledged that West Face considered its investment

strategies to be confidential and that West Face has a proprietary interest in protecting that confidentiality. 39

The Affidavit of Documents

26      This is not the first time this motion for an interlocutory injunction has been to court. On July 16, 2014. Mr. Justice
Firestone made a consent order imposing interim terms that were to remain in place until August 7, 2014, the date it was, at that
time, anticipated that this motion would be heard. It was subsequently re-scheduled to today. The order of Mr. Justice Firestone
includes the following term:

THIS COURT FURTHER ORDERS that prior to the return of interlocutory motion, Moyse shall deliver a sworn affidavit
of documents to Catalyst, including copies of Schedule 'A' documents, setting out all documents in his power, possession
or control, that relate to his employment with Catalyst (the 'Documents'). Moyse shall also advise whether any of the
Documents have been disclosed to third parties, including West Face, and the details of any such disclosure.

27      By letter, dated July 22, 2014 40 , counsel for Brandon Moyse delivered an Affidavit of Documents, as required by the

order of Mr. Justice Firestone. Like the letter, the Affidavit of Documents is dated July 22, 2014. 41  It lists 819 documents.
The accompanying letter states that:

Many (and possibly most) of the enclosed documents are public documents (publicly available financials/presentations/

research, etc.) with many duplicates and various versions of the same document. 42

28      In a third affidavit, this one sworn on July 24, 2014, James Riley contests this understanding. From a review of the titles
alone, he says that he, and a colleague, identified "at least 245 confidential documents that were in Moyse's possession on July

22, 2014". 43  He provides some examples:

• Document 27: a spreadsheet created by Catalyst to analyze the debt structure and asset valuation of an identified
prospective investment. Catalyst used the spreadsheet to decide whether and how to invest in the situation and at

what price. 44

• Document 82: a presentation Catalyst gave to potential investment bankers it was interviewing to walk them through

the concept, strategy and results of a situation. The aim was to explore the potential for debt and equity financing. 45

• Document 88: is related to the presentation referred to in Document 82. It is a spreadsheet containing full details of

the company's operating model, including projections on a granular, store-by-store basis. 46

• Document 163: is one of many documents that contain Catalyst's analysis of information received pursuant to non-

disclosure agreements. 47

29      James Riley summarizes this portion of his affidavit of July 22, 2014 with the following two paragraphs:

The confidential documents identified by Michaud and I contain information that is not publicly available. In many
cases, the documents disclose Catalyst's confidential financial modeling and/or analyses of situations and investments it
is either considering or that it has invested in. In other cases, the documents shed insight into Catalyst's management of its
investments, including its associates, which if shared with a competitor would give the competitor an insight into Catalyst's
confidential operations.

In all cases, the documents contained in the information that Moyse, as a former employee of Catalyst, should not have
retained in his power, possession or control when he resigned from Catalyst, especially when he intended to immediately

begin working for a competitor to Catalyst in the special situations investment industry. 48
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30      As with the March 27, 2014 e-mail and enclosures, it took the processes of this motion before Catalyst learned that the
documents it alleges are confidential had been retained by Brandon Moyse. In his initial affidavit, Brandon Moyse said:

It is noteworthy that neither Mr. Riley nor Mr. Musters provide any actual evidence that I transferred information,
confidential or otherwise, from Catalyst's services to my Dropbox or Box accounts or other personal devices. Instead, Mr.

Riley and Mr. Musters rely solely on unsupported speculation and innuendo. 49

31      At his cross-examination, Brandon Moyse said that, when he made this statement, he did so in circumstances where

his search of his personal electronic devices had not been "exhaustive enough". 50  He conceded that, at the time, he did have

"confidential information on [his] personal computer devices". 51

32      It took the appearance before Mr. Justice Firestone and the order it produced to demonstrate that Brandon Moyse had
retained documents belonging to Catalyst, some of them allegedly confidential. It is possible that there is more. At the cross-

examination of Brandon Moyse, he could not say with absolute certainty that his most recent search had been exhaustive. 52

33      It bears asking if a party questions the concerns of the other as "speculation and innuendo" when it knew or should have
realized that it was wrong to do so, does it come to court in a fashion that allows it to ask that equity balance in its favour?

34      Having said this, counsel for Brandon Moyse, joined by counsel for West Face, pointed out that there is no evidence to
suggest that any of these documents have been delivered to, or are in the possession of West Face. In the letter enclosing the
Affidavit of Documents, counsel for Brandon Moyes, in compliance with the order of Mr. Justice Firestone, states: "save the
March 27, 2014 email from [Brandon] Moyse to West Face Capital, there has been no documentary disclosure or dissemination

to any third-party." 53

The Personal Computer of Brandon Moyse

35      The order of Mr. Justice Firestone included the following provisions:

THIS COURT FURTHER ORDERS that Moyse shall turn over any personal computer and electronic devices owned by
him or within his power or control (the "Devices") to his legal counsel, Grossman, Grossman and Gale LLP ("GGG") for
the taking of a forensic image of the data stored on the Devices (the "Forensic Images"), to be conducted by a professional
firm as agreed to between the parties.

36      It is not just that documents thought by Catalyst to be confidential have been found in the possession of Brandon
Moyse. On June 19, 2014, Catalyst learned that not only was Brandon Moyse leaving Catalyst, but also that he had accepted
employment with West Face. Catalyst sees West Face as a competitor. Although the factum filed on behalf of West Face tends
to minimize competition between the two firms ("...while West Face and Catalyst do compete in certain respects, their primary

business focuses are different" 54  ) , at the hearing of the motion, counsel for West Face conceded the two firms do compete.
The next day, on June 20, 2014, Computer Forensics Inc., a company that "...specializes in the retrieval of data from hard drives,

servers, laptops, cell phones. and other devices" 55  was retained, on behalf of Catalyst, to produce a forensic image of a desktop
computer that had been used by Brandon Moyse. Martin Musters is the Director of Forensics at Computer Forensics Inc. In the
affidavit he swore, Martin Musters said that, as a result of the analysis undertaken in respect of the desktop computer, he was

able to determine that, on specific dates, Brandon Moyes had accessed particular files 56  :

• on March 28, 2014, over an eleven-minute period, Brandon Moyse accessed a series of files from an 'Investors Letters'

directory; 57

• on April 25, 2014, over a seventy-minute period, Brandon Moyse accessed several files which contain the word 'Stelco'

in the file directory or in the file name; 58
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• on May 13, 2014, over a sixty-one-minute period, Brandon Moyse accessed several files through his Dropbox account

which had the name 'Masonite' in the file name; 59

• also, on May 13, 2014, over a twenty-four-minute period, Brandon Moyse accessed several files from a '2014 Potential

Investment' directory. 60

• on May 26, 2014, at 12:31 p.m., Brandon Moyse accessed a document entitled '14-05-26 Notes' from a directory entitled

'Monday Meeting'. 61

37      Brandon Moyse has answers that explain each of these inquiries. He wanted to review the Investment Letters (March

28, 2014) because he was thinking of leaving Catalyst and wanted to understand what might be said about him if he left. 62

Brandon Moyse reviewed the Stelco files (April 25, 2014) out of personal curiosity. At the time, the transaction was no longer

active. 63  The Masonite material (May 13, 2014) he reviewed was not found in files that belonged to Catalyst. It was part of an
exercise associated with an interview process being conducted by, or on behalf of, Mackenzie Investments. The material was

provided to Brandon Moyse by Mackenzie Investments or obtained from Masonite's website. 64  On May 13, 2014, Brandon
Moyse also accessed files related to WIND Mobile. This was done as part of his duties at Catalyst. He was working on a chart

to include in an investment memo. 65  Lastly, the reference to Monday Meeting Notes (May 26, 2014) were his notes for, not

from, that meeting. 66

38      Martin Musters has indicated that he cannot determine whether any Catalyst files were transferred by Brandon Moyse

from his computer to any other device 67  ; for example; to any personal computer he owned. There is no evidence that any of
the material accessed by Brandon Moyse through the files of Catalyst have been disclosed to West Face. On the other hand,
there is no certainty that everything that was accessed has been disclosed or discovered through the work of Martin Musters.

At his cross-examination, Brandon Moyse admitted that, between March and May 2014, he deleted documents. 68  As already

noted, one of these was the e-mail of March 27, 2014. 69

39      Pursuant to the order of Mr. Justice Firestone, forensic images of the electronic devices belonging to Brandon Moyse
have been created. They are being held in trust by his counsel. At this point, it appears that any evidence of the presence and use
of any confidential information belonging to Catalyst would be found on the personal computers and other electronic devices
of Brandon Moyes.

The Motion

40      On June 19, 2014, counsel for Brandon Moyse wrote to counsel for Catalyst reiterating the assurance that had already

been given and that Brandon Moyse remained "amenable to confirming these legal obligations in writing". 70  Any effort to
resolve the issues having failed, counsel for Catalyst responded by e-mail to counsel for Brandon Moyse, with a copy to counsel
for West Face. He indicated that he had received instructions to commence proceedings and went on:

I will try to get our materials to you and [counsel for West Face] forth with, but in the event that we cannot get the matter
heard before next Monday, we trust that no steps will be taken by each of your clients to alter the existing status quo prior

to the matter being heard by the court. 71

41      The only response, also dated June 19, 2014, was from counsel for West Face. It said that Brandon Moyse had "agreed,
contractually with West Face" that he would maintain confidentiality over any confidential information he had obtained through
his employment with Catalyst. The letter reiterates that Catalyst had not provided any evidence that Brandon Moyse had
breached those obligations and that a "confidentiality wall" had been put in place in respect of a "telecom deal" that had been
a particular concern of Catalyst. The letter indicated that any "litigation-related material" be directed to a particular lawyer in

the firm. 72
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42      Counsel for Catalyst took this as an indication that the status quo would not necessarily be maintained. On that basis,
counsel "moved with urgency" to seek interim relief. Counsel for Catalyst says that receipt of the affidavits of Brandon Moyes
and Thomas Dea, both sworn on July 7, 2014, "confirmed Catalyst's worst fears: [Brandon] Moyse had transferred Catalyst's

confidential information to West Face....". 73  I understand this to refer to the e-mail of March 27, 2014, and the accompanying
four "Investment Memos".

43      As matters have developed:

• where West Face and Brandon Moyse provided assurance that no confidential information had been or would be received
by West Face, material that Catalyst believes to be confidential had been delivered to West Face by Brandon Moyse; and,

• where Brandon Moyes challenged Catalyst on the basis that the allegation that he had maintained confidential information
of Catalyst on his 'personal devices' was only speculation and innuendo, he has subsequently found such documents on
a personal computer.

44      Now, as part of the position taken on this motion, counsel for West Face and Brandon Moyse, submit that, in the absence
of any immediate proof, the court should accept the assurances of Brandon Moyse that his accessing files of Catalyst between
March 28, 2014 (two days after he met with Thomas Dea) and May 26, 2014 (two days after he resigned from Catalyst) was,
in every respect, proper, innocent and should be of no concern to Catalyst.

45      I repeat what was said at the outset. An injunction is an equitable remedy. Reliance on that premise is challenged where
the assurances of parties who seek what equity offers are, based on past actions, open to question.

46      The test for an interlocutory injunction is well-known. It asks three questions:

(i) Is there a serious issue to be tried?

(ii) Will the moving party suffer irreparable harm if the injunction is not granted?

(iii) Where does the balance of convenience lie? 74

(i) Is there a serious issue to be tried?

47      There is a clause in the Employment Agreement signed by Brandon Moyse that deals with the requirement to maintain
confidentiality. It says:

You understand that, in your capacity as an equity holder and employee, you will acquire information about certain
matters and things which are confidential to the protected entities, including, without limitation... and the like (collectively
'Confidential Information'). Further, you understand that each of the protected entities' Confidential Information has
been developed over a long period of time and at great expense to each of the protected entities. You agree that all
Confidential Information is the exclusive property of each of the protected entities. For greater clarity, common knowledge
or information that is in the public domain does not constitute 'Confidential Information'.

You also agree that you shall not, at any time during the term of your employment with us or thereafter reveal, divulge
or make known to any person, other than to [Catalyst] and our duly authorized employees or representatives or use for
your own or any other's benefit, any Confidential Information, which during or as a result of your employment with us,
has become known to you.

After your employment has ended, and for the following one year, you will not take advantage of, derive a benefit or
otherwise profit from any opportunities belonging to the Fund to invest in particular businesses, such opportunities that
you become aware of by reason of your employment with [Catalyst].
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48      It is not possible on an interlocutory motion to determine if such a clause has been breached. The threshold is low:

It is not possible on an interlocutory motion with conflicting affidavit evidence to determine finally whether or not the plaintiff
is entitled to succeed at trial and whether or not the defendants are, in fact, guilty of copying or misappropriating confidential
information acquired from the plaintiff. The test, as these cases hold, is whether there is a serious question to be tried. The
Supreme Court in RJR MacDonald made it clear that, as Justices Sopinka and Cory put it: 'The threshold is a low one. The judge
on the application must make a preliminary assessment of the merits. ... A prolonged examination of the merits is generally

neither necessary nor desirable'. 75 **

49      It is necessary that the threshold be low in light of the evidentiary challenges which face a moving party in cases involving
confidential business information:

In cases involving confidential business information misuse can rarely be proved by convincing direct evidence. In most
cases employers must construct a web of perhaps ambiguous circumstantial evidence from which the Court may draw
inferences which convince it that it is more probable than not that what employers alleged happened, did in fact take
place. Against this often delicate construct of circumstantial evidence there frequently must be balanced the testimony of

employees and their witnesses who directly deny everything. 76

50      The parties agree that the Confidentiality clause applies to Brandon Moyse. It is enforceable. Given the evidence that the
Investment Memos included with the e-mail of March 27, 2014 are marked confidential, were recognized as such by Thomas
Dea and could demonstrate strategies in a narrow, competitive business, I have no trouble in finding that the standard has been
met. There is a serious issue to be tried. This conclusion is strengthened by the demonstration that, despite his assurances to the
contrary, there were confidential documents on personal electronic devices belonging to Brandon Moyse.

51      This does not fully resolve the issue of whether the first of the three components of the test for an interlocutory injunction
have been met. Counsel for Catalyst seeks an order that Brandon Moyse be prohibited from "commencing or continuing

employment at [West Face] until December 25, 2014". 77  Counsel for West Face submitted that this request engages the non-
competition clause also found within the Employment Agreement of Brandon Moyse. Counsel said only if that clause is
enforceable and has been breached, can the court restrain Brandon Moyse from working. It is not clear that this is so. If it is
apparent that without such restraint breaches of the confidentiality clause would or could be expected to continue and cause
irreparable harm, why would it not be open to the court to require that a former employee not work in order to ensure the promised
confidentiality is maintained? Thomas Dea had no compunction about taking documents he recognized as confidential and
distributing them to other partners and senior management. Brandon Moyse had difficulty understanding the line that separates
what is confidential from that which is not.

52      The non-competition clause found in the contract of employment of Brandon Moyse states:

You agree that while you are employed by the Employer and for a period of six months thereafter, if you leave of your own
volition or are dismissed for cause and three months under any other circumstances, you shall not, directly or indirectly
within Ontario:

(i) engage in or become a party with an economic interest in any business or undertaking of the type conducted
by [Catalyst] or the Fund or any direct Associate of [Catalyst] within Canada, as the term Associate is defined in
theOntario Business Corporations Act (collectively the 'protected entities'), or attempt to solicit any opportunities of
the type for which the protected entities or any of them had a reasonable likelihood of completing an offering while
you were under [Catalyst]'s employees; and

(ii) render any service of the type outlined in subparagraph (i) above, unless such services are rendered as an employee
of or consultant to [Catalyst].

[Emphasis by underlining added]

893



12

53      It may be that covenants in restraint of trade are generally unenforceable as contrary to the public interest. Nonetheless,
reasonable restraints of trade may be enforceable:

The jurisprudence has recognized the reasonableness of restrictive covenants in two circumstances: (i) covenants which
restrain competition by an employee with his former employer, and (ii) those restraining the vendor of a business from

competing with its purchaser. 78

54      The validity of a restrictive covenant of employment is subject to a two-stage inquiry: the proponent of the covenant (in
this case, Catalyst) must establish that it is reasonable, as between the parties, at which point the party seeking to challenge the

covenant (in this case, Brandon Moyse) bears the onus of proving that the covenant is contrary to the public interest. 79

55      Reasonableness is to be determined by examining the details of the case being considered:

The test of reasonableness can be applied, however, only in the peculiar circumstances of the particular case. Circumstances
are of infinite variety. Other cases may help in enunciating broad general principles but are otherwise of little assistance.

. . .

The validity, or otherwise, of a restrictive covenant can be determined only upon an overall assessment, of the clause, the

agreement within which it is found, and all of the surrounding circumstances. 80

56      In Dent Wizard (Canada) Ltd. v. Catastrophe Solutions International Inc.. 81 , Mr. Justice David Brown posited that,
where the nature of the employment may result in the employee gaining significant influence over the employer's customers,
a non-solicitation covenant might be inadequate to protect the employer's interests and a non-competition clause would be

reasonable. 82  Could it be that a similar idea is raised here? Could it be that the same principle applies to the potential harm
arising from the misuse of confidential information? Counsel for Catalyst suggests that there may be circumstances where the
advantage gained by the employee in taking and mis-using confidential information demonstrates that a confidentiality covenant
will be inadequate to protect the employer's proprietary interests.

57      In such circumstances, the non-competition clause would be available to protect against the harm caused by a breach
of the confidentiality clause.

58      For their part, counsel for West Face and Brandon Moyse say that the non-competition clause is ambiguous and overbroad

and, on that basis, is unreasonable and unenforceable. 83  Counsel for West Face referred to the wording of the clause and pointed
to the following areas of concern:

• What is the scope of the restraint? What "Fund" is being referred to? What businesses are caught by the terms "Associate"
and "undertaking of the type conducted by Catalyst"?

• What is the time duration that would reasonably protect the interests of Catalyst, is it three months or six month?

• What is the reasonable geographic limit? Is it Ontario, as stated in the contract, or should it be Toronto? 84

59      This kind of dissection is not helpful. It considers the issue of whether the clause is reasonable out of any context and
presumes no knowledge of the business involved:

It is important, I think, to resist the inclination to lift a restrictive covenant out of an employment agreement and examine

it in a disembodied manner, as if it were some strange scientific specimen under microscopic scrutiny. 85

60      Presumably, the requirement that a non-competition clause not be ambiguous is so that the limits it imposes are clearly
understood by the employee. The prescription that it should not be overly-broad is to allow the employee to find work and not
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be limited in that regard by the overreaching of the employer. There is a question as to whether such concerns are warranted in
the present case. In GDI Solutions Inc. v. Walker, in examining the scope of a restrictive covenant, Madam Justice C.J. Brown
took into account what the employee would have known and understood:

The plaintiff submits that on cross-examination, Walker agreed that he understands what the terms 'same as' and 'competitive

with' mean. 86

61      It cannot be that Brandon Moyse was unaware that working for West Face was going to be a breach of the clause. The
firms compete. Brandon Moyse knew it. In an e-mail, dated February 8, 2013, he observed:

They've [meaning West Face] been hammered on one activist play we're [meaning Catalyst] looking at (though we don't

like) — and we're fighting them on a different distressed name right now. 87

62      In GDI Solutions Inc. v. Walker, the judge found that a non-competition clause covering businesses "similar to or
competitive with" the business of concern (in that case, a business that had been sold) was not vague. "Similar to" is plain

language. It is clear what it means. 88  The same could be said for "any business ... of the type conducted by [Catalyst]." 89

63      For the purposes of the non-competition clause, "Associates" is to be taken as defined in the Ontario Business Corporations

Act. Catalyst has only seven. The clause only applies to four of them. The other three are not located "within Canada". 90  It may
be, as suggested by counsel for West Face and Brandon Moyse, that as a result of there being an "Associate" in the restaurant

business 91  , Brandon Moyse is unable, during the currency of the clause, to work in that industry. 92  I do not agree that this

would have a "profound effect on [Brandon] Moyse's career options". 93  The clause, in these circumstances, is only effective
for six months. It may be, as was suggested during the course of the hearing, that Brandon Moyse never did any work with the
restaurant company, but he has made it plain that he reviewed files he was not working on. It is in the nature of its business that
Catalyst would have various investments. I do not find it unreasonable that it would, for a brief time, seek to protect them all.

64      Catalyst and West Face are in the same city. Regardless of whether "Ontario", as used in the non-competition clause, is
vague when examined outside any particular context or whether, as suggested on behalf of Catalyst, the boundaries of "Toronto"
are difficult to determine with certainty, it must have been clear that going to work with a competitor in Toronto would offend

the clause. 94

65      It was suggested that there was some uncertainty as to how long the non-competition clause was to be effective. Was it

six months? Was it three months? 95  The difference is both understandable and justified. When an employee leaves of his own
volition or is terminated for cause, the company will not be ready. If the parting is cordial, or accompanied by working notice,
the employer will be able to prepare. The employer will not require protection of the same duration.

66      Taken as a whole, read in context, I would not be prepared to find the non-competition clause unreasonable.

67      Little was said and I am not prepared to find that the public interest militates against the acceptance of this non-competition
clause. There are two competing policy concerns. On the one hand, there is a reticence to allow a restraint of trade. On the other

hand, parties should be left free to contract. 96  In this case, there was consideration to be accounted for by Brandon Moyse if
he was considering leaving Catalyst. In addition to his base salary and annual bonus, Brandon Moyse participated in "Catalyst's
60/40 Scheme", whereby sixty percent of the carried interest from Catalyst's investment funds is allocated to the professionals
who participated on the deals made by the fund. By May 2014, that is, within one- and-a-half years of his joining Catalyst,

Brandon Moyse had accrued over $500,000 in this scheme. 97

68      In the circumstances, I find that there is, at least, a serious case to be tried:

• Was information confidential to Catalyst delivered to West Face and was it used by West Face to the detriment of Catalyst?
and
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• Was the non-competition clause found in the employment contract of Brandon Moyse enforceable and, if it was
enforceable, has it been breached?

69      Counsel for West Face and counsel for Brandon Moyse say that, in the circumstances, this is not enough to demonstrate

that the first test from RJR-MacDonald Inc. v. Canada (Attorney General) 98  has been met. Counsel for Brandon Moyse relied
on cases which demonstrate that "when the injunction sought is intended to place restrictions on a person's ability to engage
in their chosen vocation and to earn a livelihood, the higher threshold of a strongprima facie case is the more appropriate test

to be applied". 99

70      In Kohler Canada Co. v. Porter, 100  the defendant had worked for Kohler, in its plumbing products business, since
his graduation from university in 1988. He was promoted from time to time until he became Sales Manager for Central and
Western Canada, In 2001, for the first time, he was asked to sign an employment contract. It contained a non-competition
clause. He signed without giving the matter much thought. In 2002, he accepted a job, offered by a competitor, with more
responsibility and better pay. Kohler sought an injunction to restrain its former employee from working for his new employer
on the grounds that he was in breach of the agreement he had signed. The judge observed that the overwhelming preponderance
of case authority supported applying the strong prima facie test in non-competition injunction cases. The higher standard was
not met; the injunction was refused.

71      In the case I am asked to decide, there is a strong prima facie case that Brandon Moyse had breached the confidentiality
clause of his Employment Agreement. He has taken and delivered to his new employer confidential information which may
demonstrate strategies his former employer used in a narrow and competitive business. Upon receipt, the new employer
understood the material would be seen by the former employer as confidential, warned the employee that he should do nothing
similar with any information he obtained while in its employ and distributed the information to each of the partners and a Vice-
President. When the former employer raised concern, it was met with assurances that did not stand up. It is difficult to see
how, in such circumstances, the higher standard should necessarily inure to the benefit of the employee and the new employer.
Put another way, it is with this analysis that the direction that one who seeks equity should do equity becomes relevant to this
situation.

72      In Jet Print Inc. v. Cohen, 101  a principal of the plaintiff had two brothers. They worked for the company. They both
fell out with their brother (the principal of the company): one because he was accused of submitting fraudulent invoices to
the plaintiff; and the other because the plaintiff did not pay him a bonus he said he was owed. Subsequently, the brothers who
had left went into business for themselves. The plaintiff brought a motion for an interlocutory injunction prohibiting the two
brothers from soliciting the business of the plaintiff, contrary to the employment agreements they had entered into. The higher
standard, the requirement that there be a strong prima facie case, was applied. The motion did not succeed. In that case, the non-
competition clause was so onerous that it made it almost impossible for the two brothers to work. First, it applied for two years.
Second, under the terms of the employment agreement, they were not permitted to solicit work from any client of the employer.
"Client" was defined to include"...clients existing at the time of the termination of the contractual relationships together with
any clients during the proceeding year [sic] and any prospective clients to which the Employer had a presentation within the
proceeding two years [sic]." The employment agreement went on to specify that any breach of these restrictions"...will cause

irreparable injury to the Employer and that any money damages will not provide an adequate remedy to the Employer". 102  At
the time the employment agreement was presented, the two brothers (the employees) were denied the time to seek legal advice.
They were instructed that they must sign the agreements and were not provided with copies until after the litigation seeking the
injunctions against them had been commenced. It is not difficult to see that these agreements were unremittingly burdensome,
unfair and contrary to the broader public concern that people should be permitted to work. If the contract had been sustained,
employers could effectively ruin the careers of former employees and make it impossible for them to continue to earn a living
in areas of work with which they were familiar.

73      This is not the case here. Where the employee left of his or her own volition, the non-competition clause at issue would
apply for six months. Brandon Moyse left Catalyst on June 23, 2014. This matter was heard on October 27, 2014. If an order
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is made requiring Brandon Moyse to abide by the non-competition clause, it can be for no longer than to December 22, 2014,
that is less than two months. Moreover, counsel for Catalyst, while not agreeing, acknowledged that it would be possible for the
court to order that Catalyst pay the salary of Brandon Moyse for the few weeks remaining before the non-competition clause
expires. This situation is not comparable to that confronting the two brothers in Jet Print Inc. v. Cohen. There is no long-term
inability to work and there need be no short-term material loss.

74      The better view is that the failure to satisfy the higher standard does not inexorably lead to the refusal of an interlocutory
injunction. In GDI Solutions Inc. v. Walker, Madam Justice C. J. Brown considered the impact of any determination that there
was more than a serious issue to be tried. She considered several lines of cases and opted for the view that, where a strong prima
facie case can be made out, there is no need to give great regard to the second and third parts of the injunction test (irreparable
harm and the balance of convenience). Where only a serious issue to be tried can be established, greater regard should be given

to those considerations: 103

...[I]n the case of an interlocutory injunction to restrain a breach of a negative covenant, irreparable harm and the balance
of convenience need to be still considered. The extent of the consideration, however, will be directly influenced by the
strength of a plaintiff's case. Even where there is a clear breach of a negative covenant which is reasonable on its face, the
issues of irreparable harm and balance of convenience cannot be ignored. They may, however, become less of a factor in

reaching the final determination of the issue depending on the strength of the plaintiff's case. 104

75      In this case, I do not propose to forego or limit consideration of the second and third parts of the test for an interlocutory
injunction. For that reason, I see no reason to go beyond finding that there is a serious issue to be tried and, on that basis, to
conclude that the first part of the test has been met. Before going further, it may be as well to recall that the three tests which
mark the standard for the granting of an interlocutory injunction are, in any event, not to be seen as a checklist:

The list of factors which the courts have developed - relative strength of the case, irreparable harm and balance of
convenience - should not be employed as a series of independent hurdles. They should be seen in the nature of evidence
relevant to the central issue of assessing the relative risks of harm to the parties from granting or withholding interlocutory

relief. 105

(ii) Will the moving party suffer irreparable harm if the injunction is not granted?

76      I turn to irreparable harm. Catalyst is concerned that the delivery of confidential material will, or has, put it at a competitive
disadvantage. In particular, reference was made to a "telecom situation". This refers to a matter that was clearly of some
sensitivity. West Face constructed a "confidentiality wall". While there is considerable disagreement about its effectiveness, the
fact that it was put in place substantiates the concern. As already noted, among the Catalyst documents accessed by Brandon

Moyse on May 13, 2014, were files related to WIND Mobile. 106  As I understand it, this relates to the "telecom situation"
of concern. The chart Brandon Moyse was working on was to be included with an investment memo. The delivery of the
information it contained would be advantageous to West Face, which had an interest in the same opportunity. Unfair competition
can lead to irreparable harm:

Cases of unfair competition have often been recognized as ones in which damages may not adequately compensate the
plaintiff for the loss suffered due to the defendant's conduct. Not only is it difficult to quantify the loss of goodwill or
market share suffered by the plaintiff due to the defendant's actions, but the damage to relationships with customers is
inherently difficult to assess. In a competitive industry, where there can be considerable fluidity of customer allegiances,

it may be difficult for the moving party to establish an accurate measure of damages. 107

77      As this suggests, misappropriation and use of confidential information can give rise to irreparable harm:

Messa has no way of knowing the extent to which Phipps might be using successfully any confidential information from

Messa to effectively compete with Messa; and therefore Messa cannot easily quantify damages in this action. 108
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78      In such circumstances, it is not possible to quantify the damage. The harm that may be caused would be irreparable. In
this case, the problem is underscored by the apparent uncertainty of Brandon Moyse as to what is confidential information, that
he accused Catalyst of innuendo and speculation as to the possibility that he had maintained confidential information when, in
fact, he had and that information that was considered by Catalyst to be confidential and was marked as such had been delivered
to West Face despite assurances that suggested the contrary. This points, again, to the proposition that those seeking to rely
on equity must act in a fashion that is consistent with the request; they have to do equity. In this situation, how can the court
be certain that, if Brandon Moyse goes to work for West Face, confidential information won't slide through some crack in
whatever protections are erected? I am not sure it can be. This is all the more true where Thomas Dea, rather than returning
the material, decided, in effect on behalf of Catalyst, that the material was not confidential and distributed it to partners and
a Vice-President at West Face.

(iii) Where does the balance of convenience lie?

79      To take into account the balance of convenience, I turn to the possible impact on Brandon Moyse. I cannot see how
delaying his career at West Face until December 22, 2014 would have any lasting effect.

80      I pause to point out that the order of Mr. Justice Firestone contains the following paragraph:

THIS COURT FURTHER ORDERS that the above terms are being agreed to on a without prejudice basis and shall not
be voluntarily disclosed by the parties. The parties are agreed and request that the court hearing the interlocutory motion
shall not consider or draw any inference from the terms of this consent order.

81      I draw no inference from this order. On the other hand, it is difficult to ignore the fact that, pursuant to this order, Brandon
Moyse agreed to be bound by the non-competition clause in his Employment Agreement until this interlocutory injunction is
determined. This being so, he has not been at work. An order requiring him to continue to abide by the non-competition clause
would prevent him from working at West Face for approximately seven more weeks. This does not, nor would the full six
months, constitute irreparable harm. Nor will it have any short term effect if Calalyst is required to continue to pay Brandon
Moyse while he waits for the period affected by the non-competition clause to wind down.

82      The balance of convenience favours Catalyst.

Conclusion

83      This is not a case where the actions of Brandon Moyse and West Face demonstrate that equity should balance in their
favour. In the circumstances, I make the following orders:

In order to ensure that any information, confidential to Catalyst, that may remain in the possession of Brandon Moyse is
not provided to West Face.

1. An interlocutory injunction enjoining the defendant, Brandon Moyse, or anyone acting on his behalf or at his
direction from using, misusing or disclosing any and all confidential and/or proprietary information, including all
records, materials, information, contracts, policies, and processes of The Catalyst Capital Group Inc.

To ensure that Brandon Moyse does not, through carelessness, by accident or with intention, communicate information,
confidential to Catalyst, to representatives of West Face and, thus, create unfair competition.

2. A further interlocutory injunction enjoining the defendant, Brandon Moyes, from engaging in activities competitive
to Catalyst in compliance with the non-competition clause of his employment agreement (clause 8) until its expiry
six months after his leaving his employment with The Catalyst Capital Group Inc., being December 22, 2014.
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3. On the understanding that, as a result of this order, Brandon Moyse will be unable to commence his employment
with West Face until December 22, 2014, The Catalyst Capital Group Inc. shall pay Brandon Moyse his West Face
Capital Inc. salary until December 21, 2014.

Finally, counsel for Catalyst submitted that an independent supervising solicitor should be identified and required to review
the forensic images that have been created and held in trust by counsel for Brandon Moyse to identify what, if any, material
these images may contain that are confidential to Catalyst. What is personal to Brandon Moyse would be returned to him.
Counsel for Brandon Moyse opposed this request. It would be an extraordinary order. It is the view of counsel for Brandon
Moyse that material that is confidential to Catalyst will have to be produced. It should be left to Brandon Moyse to review
and determine what must be produced. The difficulty with this is that it is another assurance where those made in the past
were not sustained.

4. The forensic images that were created in compliance with the order of Mr. Justice Firestone shall be reviewed by an
independent supervising solicitor identified, pursuant to a protocol to be jointly agreed to by counsel for the parties,
or, failing such agreement, by way of further direction of the court.

5. The review of the forensic images by the independent supervising solicitor shall be completed before any
examinations-for-discovery are conducted in this action.

84      The order will recognize the undertaking made by The Capital Catalyst Group Inc. that it will comply with any order
regarding damages the court may make in the future, if it ultimately appears that this order ought not to have been granted,
and that the granting of this order has caused damage to Brandon Moyse and West Face Inc. for which The Capital Catalyst
Group Inc. should compensate them.

Costs

85      If the parties are unable to agree as to costs, I will consider written submissions on the following terms:

1. On behalf of The Catalyst Capital Group Inc., within fifteen days of the release of these reasons, such submissions
are to be no longer than five pages, double-spaced, not including any Bill of Costs, Costs Outline or caselaw that
may be referred to.

2. On behalf of Brandon Moyse, within ten days thereafter, such submissions ae to be no longer than four pages,
double-spaced, not including any Bill of Costs, Costs Outline or caselaw that may be referred to.

3. On behalf of West Face Capital Inc., within ten days thereafter, such submissions are to be no longer than four
pages, double-spaced, not including any Bill of Costs, Costs Outline or caselaw that may be referred to.

4. If necessary, in reply, on behalf of The Catalyst Capital Group Inc., within five days thereafter such submissions to
be no longer than four pages, double-spaced (two pages with respect to any submissions made on behalf of Brandon
Moyse and two pages with respect to any submissions made on behalf of West Face Capital Inc.).

Application allowed.
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Kent E. Thomson, Matthew Mile-Smith, Andrew Carlson, for Defendant, West Face Capital Inc.

Newbould J.:

1      I have now received cost submissions from the parties following the dismissal of this action.

West Face costs

2      West Face claims costs on a substantial indemnity basis. The normal rule is that costs are to be paid on a partial indemnity
basis. However, conduct of a party that is reprehensible, scandalous or outrageous are grounds for costs to be awarded on a
substantial or complete indemnity basis. See Young v. Young, [1993] 4 S.C.R. 3 (S.C.C.). The conduct giving rise to such an
award can be conduct either in a circumstances giving rise to the cause of action or in the proceedings themselves. See Orkin,

The Law of Costs, 2 nd  ed. at para. 219 and Ford Motor Co. of Canada v. Ontario (Municipal Employees Retirement Board)
(2006), 17 B.L.R. (4th) 169 (Ont. C.A.).

3      Unfounded allegations of improper conduct seriously prejudicial to the character or reputation of a party can give rise
to costs on a substantial indemnity scale. See 131843 Canada Inc. v. Double "R" (Toronto) Ltd. (1992), 7 C.P.C. (3d) 15 (Ont.
Gen. Div.) per Blair J. (as he then was). In Bisyk (No. 2), Re (1980), 32 O.R. (2d) 281 (Ont. H.C.); aff'd [1981] O.J. No. 1319
(Ont. C.A.), Robins J. (as he then was), held that unproven allegations of undue influence in the preparation of a will were
allegations of improper conduct seriously prejudicial to the character or reputation of a party deserving of costs on a solicitor
and client basis. Both of these cases were referred with acceptance in Davies v. Clarington (Municipality) (2009), 100 O.R.
(3d) 66 (Ont. C.A.) at para. 47.

4      In Thoughtcorp Systems Inc. v. Tanju, [2009] O.J. No. 1856 (Ont. S.C.J.), it was alleged that the defendant formed a
competing business in breach of his fiduciary duties to the plaintiff and his non-competition agreement, hired a former employee
of the plaintiff in breach of non-competition and non-solicitation clauses in her employment agreement, appropriated the
plaintiff's confidential information, knowingly participated in the former employee's breach of fiduciary duties to the plaintiff,
interfered with economic relations and unlawfully conspired with the former employee to the plaintiff's detriment. Hoy J. (as
she then was) viewed the allegations as harmful to the defendant's integrity and awarded costs on a substantial indemnity basis.
She said:
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21 The allegations in this case go beyond breach of employment contract. Allegations of appropriation of confidential
information and knowingly participating in breach of a fiduciary duty appear to me to be seriously prejudicial to, and to
impugn the integrity of, a young professional developing a career in the "trusted intelligence services" field and, in the
absence of a release which effectively puts an end to the allegations, to, in appropriate cases, justify costs on a substantial
indemnity scale in the event of a discontinuance.

5      In this case, the claim against West Face was pleaded as follows:

34.6 West Face wrongfully used Catalyst's Confidential Information, which it solicited and obtained from Moyse, to obtain
an unfair advantage over Catalyst in its negotiations with Wind. But for the transmission of confidential information
concerning Wind from Moyse to West Face, West Face would not have successfully negotiated a purchase of Wind.

6      On the face of it, this is an accusation of soliciting and misusing confident information. To solicit it indicates an intention
to obtain confidential information. In the industry in which both West Face and Catalyst participated, personal integrity is
extremely important. The accusation that West Face knowingly solicited confidential information from an employee of Catalyst
and used it against Catalyst was an allegation of wrongdoing that attacked the integrity of West Face and its executives.

7      In this case, Catalyst was aware before it amended its statement of claim to make this claim that West Face had set up
a confidentiality wall before Mr. Moyse began working for West Face. It was also aware that Mr. Griffin of West Face had
sworn two affidavits denying that West Face had obtained any confidential information about Catalyst from Mr. Moyse or
had used such information in its dealings to acquire an interest in Wind. It was also aware of affidavits from Messrs. Leitner
and Burt, principals of two of the partners of West Face in the bid for Wind, denying that they had received any information
from West Face about Catalyst's dealings regarding Wind. Catalyst had also received extensive production of all of West Face's
productions. Catalyst openly admitted at the opening of trial that it had no "direct" evidence that Mr. Moyse communicated
confidential Catalyst information about Wind to West Face.

8      This was not a case in which it was acknowledged by West Face that it had obtained Catalyst information from Mr. Moyse
and the issue was whether it constituted confidential information or was used by West Face. Rather it was a straight contest as
to whether West Face had obtained confidential Catalyst information about Wind and had used it. Catalyst was aware aware
that in order to prove its allegations it had to establish that West Face witnesses were lying. There was no way around that. In
its closing argument it alleged "subterfuge and secrecy" as being as essential part of the asserted tort.

9      Thus the allegations not only impugned the integrity of Mr. Griffin and other persons at West Face by asserting a solicitation
and misuse of confidential Catalyst information but also attacked their honesty in their asserting that no confidential information
regarding Catalyst was obtained from Mr. Moyse or used by West Face.

10      This law suit was driven by Mr. Glassman. He was not able to accept that he lost his chance to acquire Wind by being
outsmarted by someone else. He set out to prove his belief that the West Face witnesses were lying and that West Face had
obtained confidential Catalyst information from Mr. Moyse that they used to defeat Catalyst's bid to acquire Wind. He was
certainly playing hardball attacking the reputation and honesty of West Face. However, in spite of the best efforts of Catalyst's

very able and skilled lawyers, he utterly failed. 1

11      In these circumstances I am of the view that West Face is entitled to costs on a substantial indemnity basis.

12      Regarding the amount of the costs claimed by West Face on a substantial indemnity basis, Catalyst raises no argument on the
quantum. West Face claims substantial indemnity costs totalling $1,239,970.41, including fees of $1,053,238.29, disbursements
and HST.

13      West Face in its bill of costs claimed $843,246.50 on a partial indemnity basis, including fees of $702,155.18, disbursements
and HST. Catalyst accepts that that claim on a partial indemnity basis is reasonable. Under rule 1.03 the definition of substantial
indemnity cost means 1.5 times partial indemnity costs. 1.5 times $702,155.18, the amount of fees claimed by West Face on
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a partial indemnity basis and accepted by Catalyst as reasonable, comes to $1,053,232.77, which is within $5 dollars of the
amount claimed by West Face for substantial indemnity fees.

14      Thus I fix the substantial indemnity costs to be paid by Catalyst to West Face at $1,239,965.

Brandon Moyse

15      Mr. Moyse also claims costs on a substantial indemnity basis. In many ways he is entitled to costs on that scale for the same
reasons that West Face is entitled to substantial indemnity costs. His reputation and integrity were attacked. Had the allegation
stuck that he disclosed confidential Catalyst information to West Face, it would have had a very detrimental effect on his career
prospects at a very early stage of his career. As it was, the allegations alone caused Mr. Moyse great difficulty. As a result of the
litigation, Mr. Moyse was off work from July 16, 2014 until December 2015, and had significant difficulties securing a new job.

16      Mr. Moyse made some mistakes at the outset of this sorry saga. He destroyed evidence of his web browsing history out of
a concern that it would show he had accessed adult entertainment websites and become part of the public record. He wiped his
blackberry to remove personal information. He always asserted that they were honest mistakes and that he never passed on to
West Face any confidential Catalyst information regarding its Wind initiative or destroyed any evidence of any such activities.
Mr. Moyse was a young man at that time who had a very close relationship with his girlfriend who is now his fiancée.

17      Mr. Glassman caused Catalyst to assert a full scale attack on this young man. No thought was given to all of the denials
by Mr. Moyse as well as by the West Face witnesses that there had not been any confidential Catalyst information regarding
Wind given to West Face by Mr. Moyse. Catalyst claimed general damages against Mr. Moyse. What those would be were not
particularized, which in a case involving a claim by Catalyst against West Face in excess of $500 million, would leave Mr.
Moyse in a perilous state. It was only in its closing submissions on a question from the bench that Catalyst counsel said that
damages equivalent to an award covering its costs of the case would be appropriate. That amount in this expensive litigation

would be something that Mr. Moyse would in all likelihood be unable to pay. 2

18      However, the steps that Mr. Moyse took that he has readily acknowledged were mistakes, albeit with no intention to
destroy any relevant evidence, must be considered in deciding what level of costs to be awarded to Mr. Moyse. In my view, it
is a reason not to award costs on a substantial indemnity basis, and I award costs only on a partial indemnity basis.

19      Mr. Moyse claims partial indemnity costs of $339,500.18, made up of fees to the end of trial of $282,330.50, disbursements
of $20,466.71 and HST. Catalyst argues that the fees claimed are excessive. It has filed a bill of costs of its own costs on a
partial indemnity basis with fees to the end of trial being $455,381 plus HST. The arguments of Catalyst essentially come down
to an assertion that the spoliation case against Mr. Moyse was a separate claim that did not require all of the time spent. I do
not accept that argument. Mr. Moyse had to be represented throughout the case, including discoveries and cross-examinations
of West Face witnesses and at trial. The spoliation case against him was not divorced from the evidence led against West Face
and he was exposed to a very large judgment that could have been affected by an award against West Face.

20      The fees claimed by counsel for Mr. Moyse are approximately 61% of the fees claimed in the Catalyst bill of costs. The
fees claimed by counsel for Mr. Moyse are 40% of the fees claimed by counsel for West Face on a partial indemnity basis. It is
evident that the work done by counsel for Mr. Moyse was substantially less than the work done for Catalyst and West Face.

21      It is not the court's function when fixing costs to second guess successful counsel of the amount of time spent unless the time
spent was obviously too much. See Fiorillo v. Krispy Kreme Doughnuts Inc., [2009] O.J. No. 3223 (Ont. S.C.J. [Commercial
List]) and the authorities cited in it. I am in no position to say that the time spent was obviously too much.

22      There are three areas specified by Catalyst in its critique of the bill of costs of Mr. Moyse:

(a) Mr. Moyse claimed 15 hours for Commercial List attendances. It is said there were six attendances since January 2016
and that none lasted more than one hour. This ignores preparation time. It is said no costs were sought, awarded or reserved
for those attendances. That is irrelevant. Attendances at 9:30 am conferences are the norm in the Commercial List and
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they save a lot of time and expense, as acknowledged by Catalyst in its costs submissions that costs were reduced because
disputes between the parties were resolved at those appointments without fully briefed motions. Counsel are entitled to
their costs of those attendances as they are steps in the proceeding.

(b) Mr. Moyse claimed 151.4 hours for oral discoveries. It is said that the only discovery that Mr. Moyse conducted was
of Catalyst's witness for thirty minutes and that he only gave six undertakings during his one day of discovery. It is said
that it is not possible for one day of defending a witness and preparing for a 30 minute oral discovery to take 140 hours of
preparation. This ignores the fact that counsel for Mr. Moyse had 7800 productions to consider, including 3400 documents
produced by Catalyst between late March and May, 2016 and also attended, quite properly, the other discoveries. To have
ignored those would have been foolhardy.

(c) Catalyst complains that counsel for Mr. Moyse claimed 218.3 hours for direct and cross-examination preparation yet
he only called two witnesses during trial and only cross-examined four witnesses. It should be pointed out that 70 hours
were spent by a law clerk for preparing briefs of documents for witnesses and 5 hours were for a student. It is said counsel
for Mr. Moyse need not have spent so much preparation time. I cannot say that the time spent was obviously too much.
Second-guessing successful counsel in a complex case such as this, particularly the spoliation case, is a difficult thing to
do on the basis of simply looking at the hours.

23      In this case, with the personal attack made on Mr. Moyse by Catalyst that affected Mr. Moyse's livelihood, Catalyst had
to know that Mr. Moyse had no alternative but to take every possible step he could to defend himself.

24      Taking into account the factors in rule 57.01 and discussed in Andersen v. St. Jude Medical Inc., [2006] O.J. No. 508
(Ont. Div. Ct.), I fix the partial indemnity costs to be paid to Mr. Moyse by Catalyst at the amount claimed of $339,500.18.

Order accordingly.

Footnotes

1 I in no way impugn the integrity of Catalyst's lawyers who conducted the case in an entirely professional manner.

2 One might wonder why the action against Mr. Moyse was continued after his leave of absence from West Face. He was in no position
to pay any substantial award of damages. If Catalyst was hoping that in order to get out of the impending financial disaster, Mr.
Moyse would "turn state's evidence" and say that he had disclosed confidential Catalyst information regarding its Wind initiative
to West Face, it did not work. The fact that West Face has paid Mr. Moyse's legal fees may have had something to do with that,
although West Face has not indemnified Mr. Moyse against any damage award. Mr. Moyse continued his denial of making any such
disclosure and I accepted his evidence.
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I

[1] The appellant, The Catalyst Capital Group Inc. ("Catalyst"), and the

respondent, West Face Capital Inc. ("West Face"), two investment management

firms, made separate efforts to acquire WIND Mobile Inc. ("WIND") in 2014. In early

August, it appeared that Catalyst and the principal shareholder of WIND had

reached an agreement for the sale of WIND to Catalyst. Within days, that

agreement had fallen apart and West Face, along with other entities (the

"consortium") had come forward with a new, and eventually, successful bid for

WIND. The consortium and West Face later sold WIND for a very substantial profit

to Shaw Communications.

[2] In this lawsuit, Catalyst alleged that West Face effectively "stole" the WIND

deal from Catalyst by improperly using confidential information West Face

obtained about Catalyst's strategies in respect of its negotiations for the purchase

of WIND. According to Catalyst's claim, the confidential information came from the

respondent, Brandon Moyse ("Mr. Moyse"). He had worked for Catalyst as an

analyst for about two years until May 2014 when he quit Catalyst to go to work for

West Face.

[3] Mr. Moyse had worked on the WIND file while at Catalyst, although the

extent of his involvement in the file was a matter of dispute in the evidence. He
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also actively pursued employment with West Face while at Catalyst and while

involved in Catalyst's attempts to acquire WIND.

[4] In the lawsuit, Catalyst alleged that the misuse of confidential information by

West Face and Mr. Moyse caused damage to Catalyst. Catalyst also sought an

accounting of the profits made by West Face and the consortium when Shaw

Communications purchased WIND from the consortium.

[5] In addition to the claims based on the misuse of confidential information,

Catalyst sued West Face and Mr. Moyse for spoliation. This claim arose out of Mr.

Moyse's destruction of what Catalyst claimed was relevant evidence contained on

Mr. Moyse's cellphone and his personal computer. Catalyst advanced spoliation

as a distinct tort claim, alleging damages equal to Catalyst's costs in pursuing the

misuse of confidential information claim. Catalyst also advanced spoliation as an

evidentiary rule available to assist Catalyst in proving the misuse of confidential

information by West Face and Mr. Moyse.

[6] The trial judge dismissed all claims. He awarded costs to West Face on a

substantial indemnity basis and costs to Mr. Moyse on a partial indemnity basis.

Catalyst appeals from the dismissal of its claims and seeks leave to appeal from

the costs order.
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[7] At the end of oral argument, the court dismissed Catalyst's appeal from the

judgment dismissing the action and reserved judgment on the costs-related

appeals. These reasons address both.

II

[8] To succeed on the misuse of confidential information claim, Catalyst had to

prove that:

• Mlr. Moyse gave confidential information concerning Catalyst's bid to

purchase WIND to West Face;

• West Face used that confidential information when pursuing its bid for

WIND; and

• The misuse of that confidential information caused detriment to Catalyst.

[9] Catalyst did not have direct evidence to support its allegations. It relied on a

body of circumstantial evidence and primarily on the testimony of its partners,

Newton Glassman, Gabriel De Alba, and James Riley.

[10] On the first issue, whether Mr. Moyse had provided confidential information

about Catalyst's strategies in respect of the acquisition of WIND to West Face,

Catalyst relied heavily on inferences it claimed should be drawn from Mr. Moyse's

conduct while he was pursuing employment with West Face, immediately after he

left Catalyst to join West Face, and after this litigation was commenced. That

evidence included the following:
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• Mr. Moyse deliberately provided Catalyst's confidential information to West

Face when he was trying to get a job with West Face. This information did

not relate to WIND.

• Mr. Moyse erased emails that showed he provided that confidential

information to West Face;

• Mr. Moyse erased all of the contents of the BlackBerry Catalyst had provided

to him for work purposes before he returned it to Catalyst after he quit;

• Mr. Moyse made inaccurate and potentially misleading statements in

affidavits filed on preliminary motions in this litigation;

• Mr. Moyse deleted his internet browsing history from his personal computer

and installed programs to scrub the computer registry where deletions could

otherwise be detected, in the face of a court order requiring that he turn his

computer over to his lawyer so that the computer could be forensically

examined for the purposes of this litigation.

[11] Catalyst claimed that Mr. Moyse's conduct was consistent only with him

having provided confidential information about Catalyst's proposed acquisition of

WIND to West Face.

[12] Mr. Moyse gave various "innocent" explanations for his conduct. West Face

also led evidence that when Mr. Moyse was hired by West Face, extensive

measures were taken to ensure that Mr. Moyse had no knowledge of, or

involvement in, West Face's ongoing negotiations for the purchase of WIND
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shares. The witnesses testified that there were no breaches of this confidentiality

wall during the few weeks that Mr. Moyse was actually present in the West Face

offices.

[13] The respondents also introduced a body of evidence, which they claimed

demonstrated that no confidential information from Catalyst had been used in the

ultimately successful bid for WIND. The respondents argued that the approach

taken by West Face and its consortium to the acquisition of WIND, particularly with

respect to the need to obtain certain concessions from the government, was

fundamentally different than the approach taken by Catalyst. Consequently, West

Face had no use for any information pertaining to Catalyst's strategies.

[14] The respondents also defended on the basis that the appellant had not

proved any damages. The respondents claimed that Catalyst's bid to acquire

WIND in August 2014 failed, not because of any competing bid made by West

Face and the consortium, but because Catalyst chose to terminate negotiations

with the vendor of the WIND shares after the vendor demanded a significant break

fee very late in its negotiations with Catalyst. The respondents contended at trial

that the evidence showed that Catalyst chose to end the negotiations rather than

agree to the break fee demanded by the vendor. On this argument, which did not

depend on the trial judge accepting the testimony of Mr. Moyse, or the West Face

witnesses, Catalyst suffered no damages or detriment, even if Mr. Moyse had
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given confidential information to West Face and West Face had attempted to use

that information in its negotiations with the vendor of the WIND shares.

[15] The trial judge gave lengthy and detailed reasons for judgment. He found

against Catalyst on almost every contested factual issue. Specifically, he found

(paras. 126-30) that the appellant chose to terminate its negotiations with the

vendor of the WIND shares when the vendor demanded a substantial break fee.

[16] In his reasons, the trial judge made strong credibility findings against the

appellant's primary witnesses, particularly Mr. Glassman, and equally strong

credibility findings in favour of the respondents' witnesses, including Mr. Moyse.

The trial judge accepted the explanations offered by Mr. Mbyse for his conduct

outlined above, at para. 10. The trial judge found, as a fact, that Mr. Moyse had

not provided any confidential information to West Face in relation to the appellant's

negotiations for the purchase of the WIND shares.

Ill

[17] Catalyst advanced essentially three arguments on appeal. The first asserts

alleged errors in the trial judge's fact-finding process, the second alleges

procedural unfairness, and the third relates to the trial judge's treatment of the

spoliation arguments.
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A. THE ALLEGED FACT-FINDING ERRORS

[18] The appellant submits that the trial judge's factual findings cannot stand,

first, because they are the product of an unfair and uneven scrutiny by the trial

judge of the competing versions of the relevant events and, second, because they

are tainted by several material misapprehensions of the evidence.

[19] Counsel for the appellant candidly acknowledge that they face an uphill

climb in their assault on the fact-finding at trial. This was a hard-fought trial. The

result was almost entirely fact-driven. The trial judge's findings of fact turned on

his assessment of the credibility of the key witnesses, the reliability of their

evidence, and the inferences to be drawn from certain primary findings of fact. All

of those tasks engage a myriad of considerations by the trial judge. His

determinations are owed strong deference on appeal. The appellant must

overcome that deference in the face of reasons by the trial judge that display a

strong command of the evidentiary record and a full understanding of the issues

and positions of the parties.

(i) The Alleged Uneven Scrutiny of the Evidence

[20] In support of the uneven scrutiny argument, counsel submits that the

credibility of the Catalyst witnesses was subject to a hypercritical microscopic

examination by the trial judge. Any misstep or inconsistency in their testimony, no

matter how apparently minor, became, for the trial judge, a reason to reject the
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evidence of those witnesses. In contrast, argues counsel for the appellant, the trial

judge forgave or ignored similar, and much more serious, defects in the evidence

of witnesses for the respondents.

[21] To demonstrate the unevenness of the trial judge's consideration of the

evidence, counsel compared the trial judge's treatment of Mr. Moyse's testimony

with that afforded Mr. Glassman's evidence. The appellant argues that the trial

judge excused the litany of serious misconduct by Mr. Moyse, including a

deliberate breach of a court order, as mere "mistakes" or "errors" explainable by

Mr. Moyse's youth or his fatigue. Counsel contrasts the trial judge's benign

treatment of Mr. Moyse's evidence with his aggressive rejection of Mr. Glassman's

evidence on what counsel argues are much weaker and more subjective grounds.

[22] The appellant submits that the trial judge totally rejected Mr. Glassman's

evidence because on occasion he slipped into the role of advocate when testifying

and overstated certain matters. Counsel submits that even if this characterization

is accurate, Mr. Glassman's transgressions pale beside the egregious misconduct

of Mr. Moyse. Counsel submits that the trial judge's complete acceptance of Mr.

Moyse's evidence and his total rejection of Mr. Glassman's evidence can be

explained only by the application of very different levels of scrutiny to their

testimony.
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[23] Counsel devoted much of their oral argument to their uneven scrutiny

submission. They referred to various examples from the trial judge's reasons,

which they claimed demonstrated his uneven scrutiny of the evidence.

[24] Counsel's submissions make a case for different credibility and reliability

assessments than those made by the trial judge. Unfortunately for the appellant,

that is not enough to warrant appellate intervention. It is not for this court to

consider what alternative findings may have been reasonably available on the trial

record.

[25] The trial judge approached the evidence of the respondents' witnesses no

differently than he did the evidence of the appellant's witnesses. The trial judge's

reasons must be considered in their entirety. Mr. Moyse's evidence that he did not

provide confidential information concerning the WIND negotiations to West Face

did not stand alone. The evidence found considerable, largely uncontradicted

support in the testimony of the West Face witnesses. It also gained some

inferential support in the trial judge's findings as they related to the West Face

strategy in respect of the WIND negotiations, and the ultimate reason for the

breakdown of the negotiations between the appellant and the vendor of the WIND

shares.

[26] The trial judge was alive to the details of the evidence said to demonstrate

Mr. Moyse's dishonesty and the unreliability of his evidence. He appreciated the
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appellant's argument and the need to carefully and critically examine Mr. Moyse's

evidence. The trial judge examined the evidence at length, particularly as it related

to the allegation that Mr. Moyse had deliberately deleted material from his personal

computer and installed programming to hide that deletion and prevent any

recovery of the material. In the end, the trial judge accepted Mr. Moyse's

explanations for what he had done, and concluded that it could not be established

that Mr. Moyse had actually used the programs he had installed on the computer

to hide the deletions.

[27] The trial judge approached Mr. Moyse's evidence by examining the

substance of that evidence in the context of the entirety of the evidence. He also

considered, as a trial judge is entitled to do, his impressions of Mr. Moyse as he

testified. The trial judge took the same approach to Mr. Glassman and other

witnesses for the appellant. As often occurs, the same approach to the evidence

of different witnesses yielded very different credibility and reliability assessments.

Those different assessments are not indicative of any flawed fact-finding process,

but instead reflect the essential witness-specific nature of credibility and reliability

determinations.

[28] We do not propose to examine all of the passages from the trial judge's

reasons relied on by the appellant to demonstrate the asserted different levels of

scrutiny of the evidence. Each argument fails for a variety of reasons.
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[29] For example, the appellant argues that the trial judge used Mr. Glassman's

repetition of parts of his evidence as a reason for finding that Mr. Glassman was

not credible, but did not give the same effect to the repetition of evidence by

witnesses for the respondents. This submission is not supported by the reasons.

The trial judge referred to repetition of parts of the evidence as a by-product of the

manner in which the trial was conducted. We do not read his reasons as using the

repetition of evidence as a basis for disbelieving Mr. Glassman or otherwise

discounting his evidence.

[30] The appellant also argues that the trial judge treated inconsistencies or

overstatements in the evidence of the appellant's witnesses much more harshly

than he did similar deficiencies in the respondents' witnesses. The appellant

submits that the trial judge did the same thing when he faulted Mr. Glassman for

not making obvious concessions, but made no comment when the same

reluctance was evident in the testimony of witnesses for the respondents.

[31] The evaluation of the impact on credibility and reliability of specific

inconsistencies and similar flaws in a witness's testimony lies at the very core of

the trial judge's function. His conclusion that a certain inconsistency negatively

impacted on the credibility of one witness, while a different inconsistency did not

have the same negative impact on the credibility of a different witness testifying

about an entirely different topic, does not, on its own, establish that the trial judge

applied different levels of scrutiny to the evidence of those witnesses. Instead, it
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demonstrates that credibility and reliability assessments are fact and witness-

specific.

[32] In support of the unequal scrutiny argument, the appellant also submitted

that the trial judge proceeded from the assumption that the West Face witnesses

were credible, while the appellant had to demonstrate the credibility of its

witnesses. In support of this argument, counsel relies on observations made by

the trial judge in his costs reasons.

[33] Setting aside whether a judge's comments in his costs reasons can assist

in interpreting his reasons for judgment, the trial judge's comments do not support

the appellant's submission. In his reasons for costs, the trial judge observed that

the appellant could not have succeeded at trial without establishing that the West

Face witnesses were lying when they claimed they had not received any

confidential information from Mr. Moyse. This observation was correct, having

regard to the nature of the claim advanced by the appellant, the respective

positions of the parties, and the burden of proof on the appellant.

(ii) The Alleged Misapprehensions of the Evidence

[34] The appellant alleged three material misapprehensions of evidence in the

body of its factum and listed several others in an appendix to the factum. We see

no misapprehension of any material facts by the trial judge, and do not propose to

review the appellant's claims one-by-one.
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[35] Some of the appellant's allegations of material misapprehensions of the

evidence fail because the trial judge did not make the factual finding said to

constitute the material misapprehension. For example, the appellant argues that

the trial judge wrongly held that Mr. Moyse did not have any confidential

information about the WIND negotiations when he left the employment of Catalyst.

The trial judge did not make any such finding. He did find that Mr. Moyse was not

aware of the negotiating strategy of Catalyst with the government of Canada and

the vendor of the WIND shares (para. 48). That finding was open on the evidence

of Mr. Moyse.

[36] Other submissions made by the appellant alleging material

misapprehensions of the evidence fail because, even if valid, they relate to factual

issues that were relatively insignificant and not material to the outcome of the trial.

For example, the appellant argues that the trial judge misapprehended the

evidence pertaining to West Face's need for an analyst when it hired Mr. Moyse.

Even if it could be said that the trial judge went beyond the evidence in describing

the extent to which West Face needed an analyst, that error could not possibly

have impacted on his overall assessment of the evidence, or the ultimate findings

of fact he relied on in dismissing the claim.

[37] Most of the appellant's arguments, however, fail because they do not reveal

any misapprehension of the evidence, but instead reveal that the trial judge

preferred the evidence of the respondents' witnesses and the inferences that
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flowed from that evidence over the competing evidence and inferences relied on

by the appellant. For example, the trial judge found that West Face and others in

the consortium did not have actual knowledge of the Catalyst bid for the shares of

WIND in August 2014. That finding is supported by the respondents' witnesses

who testified that they deduced that Catalyst was a bidder in light of "market

chatter", comments in the media, and a statement made by counsel for the

appellant to counsel for West Face when Mr. Moyse joined West Face. This

evidence provided ample grounds for the trial judge's factual finding that West

Face and the consortium had no actual knowledge of the bid.

[38] The appellant's submissions go no further than to suggest that the evidence

could also have justified the further inference that West Face was aware of the

actual bid. The trial judge did not make that inference, no doubt because he

accepted the evidence of the West Face witnesses that West Face did not have

knowledge of the actual bid. The trial judge's preference for the direct evidence of

the West Face witnesses over the inference urged by the appellant is a function of

the trial judge's fact-finding responsibilities and does not reflect any

misapprehension of the evidentiary record.

B. THE PROCEDURAL UNFAIRNESS ARGUMENT

[39] The appellant argues that the trial judge made a series of factual findings

against the appellant in respect of the dealings between the vendor of the WIND
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shares and West Face and the consortium in August 2014. The appellant argues

that these findings were made despite the trial judge having refused to allow the

appellant to amend its claim to allege that West Face had induced the vendor of

the WIND shares to breach its agreement with the appellant in the course of those

August dealings. The appellant contends that the trial judge's findings were beyond

the scope of the claim as framed in the pleadings before him and were based on

an inadequate evidentiary record.

[40] We do not accept this submission. The appellant did not move in this

proceeding to amend its claim to include an allegation that West Face induced the

vendor of the WIND shares to breach its contract with the appellant. The appellant

did unsuccessfully seek to make that amendment in a related proceeding. That

refusal had no impact on the conduct of this trial.

[41] More to the point, evidence of the dealings between West Face and the

consortium on one side and the vendor of the WIND shares on the other side in

August 2014 was germane to the appellant's claim and West Face's defence that

it pursued its own strategies in seeking to purchase the WIND shares, which were

very different from those employed by the appellant. That strategy was reflected,

in part, in the unsolicited proposal to purchase the WIND shares made by West

Face and the consortium in early August 2014.
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[42] The trial judge heard a great deal of evidence about the dealings between

the vendor of the WIND shares and West Face and the consortium, particularly in

August 2014. The appellant did not object to any of this evidence and, indeed,

elicited most of it. In their closing arguments at trial, counsel for the appellant and

the respondents urged the trial judge to make certain findings in respect of the

dealings between West Face, the consortium and the vendor of the WIND shares.

The trial judge's findings reflect those arguments and a preference for the position

put forward by the respondents. We see no unfairness to the appellant in the

manner in which these issues were litigated at the trial. The trial judge's findings

of fact in respect of these issues are supported by the evidence.

C. THE SPOLIATION ARGUMENT

[43] The spoliation submission began as an argument that the trial judge had

failed to properly identify the elements of the tort of spoliation. In oral argument,

counsel abandoned any reliance on the tort ofspoliation.1

[44] Counsel argued that the trial judge erred in holding that an adverse

evidentiary inference could be drawn against the respondents as a result of Mr.

Moyse's destruction of relevant evidence only if the appellant established that Mr.

Moyse and/or West Face destroyed that evidence for the specific purpose of

1 The existence of an independent tort of spoliation is an open question in this court: Robb Estate v.
Canadian Red Cross Society (2001), 152 O.A.C. 60, at 203-208.
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affecting the outcome of the litigation. Counsel submitted that the adverse

inference was appropriately drawn if relevant evidence was destroyed in the face

of pending or reasonably foreseeable litigation.

[45] The appellant's argument faces an insurmountable factual hurdle. Any

inference that may be drawn against the respondents can arise only after a finding

that Mr. Moyse destroyed relevant evidence. The trial judge found as a fact that

Mr. Moyse did not destroy relevant evidence (paras. 147, 165). The appellant has

not established any basis upon which this court can interfere with that factual

finding. That finding puts an end to any argument that Mr. Moyse's deletion of data

from his computer and cellphone supports an adverse inference against Mr. Moyse

or West Face.

[46] As this argument runs aground on the trial judge's factual finding, we need

not consider the merits of the substance of the argument. We should not be taken

as agreeing that the appropriate evidentiary approach to evidence that a party to

a proceeding destroyed relevant evidence should be functionally different from the

approach to be taken to other kinds of circumstantial evidence.

D. THE COSTS APPEAL

[47] The appellant seeks leave to appeal the costs order. The appellant

recognizes that this court grants leave to appeal from costs orders only sparingly.
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It submits, however, that the orders made in this case reveal errors in principle that

warrant leave and intervention by this court.

[48] The trial judge awarded costs to West Face on a substantial indemnity basis

because the appellant had made serious and unfounded allegations impugning the

honesty and integrity of West Face and its senior executives. He concluded that

the lawsuit was precipitated primarily by Mr. Glassman's frustration over losing out

on the acquisition of the WIND shares. The trial judge said, at para. 10:

He [Mr. Glassman] set out to prove his belief that the
West Face witnesses were lying and that West Face had
obtained confidential Catalyst information from Mr.
Moyse that they used to defeat Catalyst's bid to acquire
WIND. He was certainly playing hardball, attacking the
reputation and honesty of West Face. However, in spite
of the best efforts of Catalyst's very able and skilled
lawyers, he utterly failed.

[49] The appellant submits that the trial judge in effect awarded costs on a

substantial indemnity basis because the appellant failed to prove its case at trial.

The appellant argues that substantial indemnity costs are the exception and not

the rule. To base an award of substantial indemnity costs on a failure to prove

one's case is to ignore the exceptional nature of an award of costs on a substantial

indemnity basis.

[50] We are satisfied that the trial judge awarded costs on a substantial indemnity

basis, not because the appellant failed to prove its case, but rather because the

appellant chose to make very serious allegations against West Face, maintain
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those allegations in the face of substantial evidence refuting the allegations, and

in the end "utterly failed" to substantiate any of the claims.

[51] Unfounded allegations like those made by the appellant in this case can

warrant the exercise of discretion in favour of costs on a substantial indemnity

basis. We see no error in principle in the trial judge's decision to award costs on a

substantial indemnity basis to West Face. We would not grant leave to appeal the

order as it relates to West Face.

[52] The trial judge found that the appellant had made an unwarranted attack on

the reputation and integrity of Mr. Moyse. He went on, however, to indicate, at

para. 18:

However, the steps that Mr. Moyse took that he has
readily acknowledged were mistakes, albeit with no
intention to destroy any relevant evidence, must be
considered in deciding what level of costs to be awarded
to Mr. Moyse. In my view, it is a reason not to award costs

on a substantial indemnity basis, and I award costs only
on a partial indemnity basis.

[53] The characterization of some of Mr. Moyse's conduct as "mistakes" is

charitable. This is particularly true in respect of his conduct when ordered by the

court to turn his personal computer over to his lawyer so that it could be forensically

examined. His decision to delete material from the computer without speaking to

his lawyer and before turning the computer over to his lawyer was a serious breach

of the court order, even given that he did not delete information relevant to the

allegations.
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[54] The fact remains, however, that the trial judge recognized that Mr. Moyse's

conduct should be taken into account in assessing the appropriate costs order. He

determined in the exercise of his discretion that it should reduce the order from

one of costs of substantial indemnity to one of costs on a partial indemnity basis.

Even if other judges might have gone further, the trial judge made no error in the

exercise of his discretion in considering the impact of Mr. Moyse's conduct on the

costs award.

[55] We would not grant leave to appeal from the order awarding costs to Mr.

Moyse on a partial indemnity basis.

E. CONCLUSION

[56] The appeal is dismissed. The application for leave to appeal the costs order

is dismissed.

[57] Counsel should exchange and file submissions on the costs of the appeal

within 30 days of the release of these reasons. The submissions should not exceed

7 pages.

^•^A^^J^s^

931



THIS IS EXHIBIT 54
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

932



933



934



935



936



937



938



939



940



941



942



943



944



945



THIS IS EXHIBIT 55
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

946



947



948



949



950



951



952



953



954



955



956



957



958



959



960



961



962



963



964



965



966



967



968



969



970



971



972



THIS IS EXHIBIT 56
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits

973



 

 

CITATION: The Catalyst Capital Group Inc. v. VimpelCom Ltd., 2018 ONSC 2471 

COURT FILE NO.: CV-16-11595-00CL 

DATE: 20180418 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 

 

BETWEEN: ) 

) 

 

THE CATALYST CAPITAL GROUP INC. 

 

Plaintiff/Responding Party 

 

– and – 

 
VIMPELCOM LTD., GLOBALIVE 

CAPITAL INC., UBS SECURITIES 

CANADA INC., TENNENBAUM CAPITAL 

PARTNERS LLC, 64NM HOLDINGS GP 

LLC, 64NM HOLDINGS LP, LG CAPITAL 

INVESTORS LLC, SERRUYA PRIVATE 

EQUITY INC., NOVUS WIRELESS 

COMMUNICATIONS INC., WEST FACE 

CAPITAL INC., and MID-BOWLINE 

GROUP CORP. 

 

Defendants/Moving Parties 

 

) 

) 

) 

) 

) 

) 

) 

) 

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

) 

Rocco DiPucchio, Andrew Winton, Brad 

Vermeersch and David Moore for The 

Catalyst Capital Group Inc.  

 

 

 

Kent Thomson, Matthew Milne-Smith and 

Andrew Carlson, for West Face Capital Inc. 

 

James D.G. Douglas, Caitlin R. Sainsbury 

and Graham Splawski, for Globalive Capital 

Inc. 

 

Orestes Pasparakis, Rahool Agarwal and 

Michael Bookman, for VimpelCom Ltd. 

 

Michael Barrack, Kiran Patel and Daniel 

Szirmak, for Tennenbaum Capital Partners 

LLC, 64NM Holdings GP LLC, 64NM 

Holdings LP, LG Capital  Investors LLC 

 

Junior Sirivar and Jacqueline Cole, for 

Novus Wireless Communications Inc. 

 

Daniel S. Murdoch, for UBS Securities 

Canada Inc. 

 

Jameel Madhany, for Serruya Private Equity 

Inc. 

 )  

 )  

 ) HEARD: August 16-18, 2017 and April 16, 

2018 

20
18

 O
N

S
C

 2
47

1 
(C

an
LI

I)

974



Page: 2 

 

HAINEY J. 

Table of Contents 

Overview ............................................................................................................................................... 3 

Nature of the Motions .................................................................................................................... 3 

Parties ............................................................................................................................................ 3 

Allegations ..................................................................................................................................... 4 

Facts ...................................................................................................................................................... 5 

The Wind Transaction ................................................................................................................... 5 

The Previous Litigation ................................................................................................................. 7 

The Plan of Arrangement Proceeding ........................................................................................... 8 

Catalyst’s Current Action .............................................................................................................. 9 

The Moyse/West Face Trial .......................................................................................................... 9 

Issues ................................................................................................................................................... 12 

Positions of the Parties ....................................................................................................................... 13 

The Defendants ............................................................................................................................ 13 

The Plaintiff ................................................................................................................................. 13 

Analysis ............................................................................................................................................... 15 

West Face’s Motion ..................................................................................................................... 15 

Is Catalyst’s Current Action barred by issue estoppel? ................................................................... 15 

Has the Same Question Been Decided? ...................................................................................... 16 

Was the prior decision final? ....................................................................................................... 20 

Are the parties to both proceedings the same? ............................................................................ 21 

Conclusion ................................................................................................................................... 21 

Is Catalyst’s Current Action barred by Cause of Action Estoppel? ................................................. 21 

Conclusion ................................................................................................................................... 24 

Is Catalyst’s Action barred by Abuse of Process? ........................................................................... 24 

Conclusion ................................................................................................................................... 26 

Are the US Investors and Globalive Privies of West Face? ............................................................ 26 

The US Investors ......................................................................................................................... 26 

Conclusion ................................................................................................................................... 28 

Globalive ..................................................................................................................................... 28 

Conclusion ................................................................................................................................... 29 

Can VimpelCom and UBS rely upon the plan of arrangement to bar Catalyst’s Current Action 

against them? ................................................................................................................................... 29 

Conclusion ................................................................................................................................... 32 

20
18

 O
N

S
C

 2
47

1 
(C

an
LI

I)

975



Page: 3 

 

Should Catalyst’s breach of contract claims against Globalive and UBS be struck as disclosing no 

reasonable cause of action? .............................................................................................................. 32 

Conclusion ................................................................................................................................... 33 

Conclusion .......................................................................................................................................... 33 

Costs .................................................................................................................................................... 33 

 

REASONS FOR DECISION 

Overview 

Nature of the Motions 

[1] The defendants move to dismiss, permanently stay, or strike the statement of claim of 

The Catalyst Capital Group Inc.  (“Catalyst”) on the basis of: 

(a) Issue Estoppel; 

(b) Cause of Action Estoppel; and 

(c) Abuse of Process. 

[2] The defendants, VimpelCom Ltd. (“VimpelCom”) and UBS Securities Canada Inc. 

(“UBS”) also move to dismiss Catalyst’s claim on the ground that it is barred against them by a 

court-ordered release.  

[3] UBS and Globalive Capital Inc. (“Globalive”) also move to strike Catalyst’s statement of 

claim for breach of contract on the ground that it discloses no reasonable cause of action against 

them.  

[4] Although Globalive challenged Catalyst’s jury notice this was not argued on the motion 

and I do not intend to deal with it. 

[5] Catalyst’s claim in this action arises from its efforts to purchase Wind Mobile Corp. 

(“Wind”) from VimpelCom in 2014. Catalyst alleges that certain of the defendants committed 

the torts of inducing breach of contract, conspiracy, and breach of confidence which prevented it 

from acquiring Wind. It also alleges that VimpelCom breached its exclusivity agreement and 

confidentiality agreement with respect to Catalyst’s negotiations with VimpelCom to acquire 

Wind which was ultimately purchased from VimpelCom by a consortium of purchasers in 

September 2014 (“Catalyst’s Current Action”). 

Parties 

[6] Catalyst is a Toronto-based investment firm that specializes in investments in distressed 

and undervalued Canadian businesses. 
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[7] The defendants fall into two categories: (1) shareholders of Wind in 2014 (“2014 Wind 

Shareholders”) and their advisors, and (2) the consortium that bought Wind in September 2014 

(“Consortium”).  

[8] The 2014 Wind Shareholders are as follows: 

(a) VimpelCom, a telecom company based in Amsterdam; and 

(b) Globalive, an investment company based in Toronto. 

[9] UBS is an investment bank that provided advisory services to VimpelCom with respect to 

the Wind transaction. 

[10] The Consortium includes the following defendants: 

(a) West Face Capital Inc. (“West Face”), a private equity corporation headquartered in 

Toronto; 

(b) Tennenbaum Capital Partners LLC (“Tennenbaum”), an investment management firm 

based in Los Angeles; 64NM Holdings GP LLC (“64NM GP”), the general partner of 

64NM Holdings LP (“64NM LP”), a limited partnership organized in Delaware and 

headquartered in New York (together “64NM”). 64NM was formed by LG Capital 

Investors LLC (“LG”), an investment firm in New York (collectively referred to as the 

“US Investors”); 

(c) Serruya Private Equity Inc. (“Serruya”), a private equity investment fund 

headquartered in Markham; and 

(d) Novus Wireless Communications Inc. (“Novus”), a telecommunications provider 

based in Vancouver. 

Allegations 

[11] The main allegations in Catalyst’s Current Action are as follows: 

(a) Globalive and UBS owed a duty of confidence to Catalyst and breached that duty by 

communicating confidential information to the Consortium; 

(b) The Consortium conspired amongst themselves, Globalive and UBS to induce 

VimpelCom to breach its exclusivity agreement with Catalyst and to enter into 

negotiations with them instead; and 

(c) VimpelCom breached its confidentiality agreement and its exclusivity agreement 

with Catalyst and negotiated with the Consortium. 

[12] Catalyst claims damages in the amount of $1.3 billion, which is the estimated profit that 

the Consortium generated from the subsequent sale of Wind to Shaw Communications (“Shaw”) 

in January 2016.  
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Facts 

The Wind Transaction 

[13] Wind is a Canadian telecommunications provider formed in 2008 by Globalive and 

Orascom Telecom Holdings (“Orascom”). In 2011, VimpelCom bought Orascom’s interest in 

Wind. Because VimpelCom is both a Dutch-headquartered and mostly Russian-owned company, 

Globalive, a Canadian company, held the majority voting equity in Wind and VimpelCom held 

the majority of the total equity. This was to satisfy the federal government’s Canadian ownership 

requirements. 

[14] In 2012, the Canadian government relaxed restrictions on foreign control of small 

telecommunication companies such as Wind. VimpelCom saw this as an opportunity to buy-out 

Globalive to gain full control of Wind. VimpelCom and Globalive entered into a share purchase 

agreement whereby VimpelCom was to purchase Globalive’s equity in Wind. However, the 

federal government refused to approve the takeover, notwithstanding the relaxed foreign 

ownership restrictions. In early 2013, frustrated by its experience in Canada, VimpelCom 

decided to sell its interest in Wind. It engaged UBS to find a buyer. VimpelCom’s asking price 

for the sale of its interest in Wind was based upon a $300 million enterprise value for the entire 

company. This was well-known within the industry. VimpelCom also made it known that if it 

could not sell its interest in Wind at this price it would commence proceedings under the 

Companies’ Creditors Arrangement Act
1
 (“CCAA”) to recover its interest through Wind’s 

insolvency. 

[15] In late 2013, Catalyst began negotiating with VimpelCom for the potential purchase of 

Wind. On March 22, 2014, Catalyst executed a confidentiality agreement with VimpelCom 

(“Confidentiality Agreement”), in which VimpelCom agreed to provide Catalyst with Wind’s 

business plan, enterprise value and VimpelCom’s equity structure. The Confidentiality 

Agreement provided, among other things, that the existence and content of the negotiations 

between Catalyst and VimpelCom were confidential as follows: 

Each Party agrees that … without the prior written consent of the other Party, 

such Party will not, and will cause its Authorised Persons not to, disclose to any 

person other than the other Party and its Authorised Persons (a) the fact that 

discussions or negotiations are taking place with the other Party concerning the 

Project, (b) any of the terms, conditions or other facts related to the other Party’s 

participation in the Project, including the status thereof, or (c) the existence of this 

Agreement, the terms hereof or that Confidential Information has been made 

available pursuant to this Agreement. 

                                                 

 

1 Companies’ Creditors Arrangement Act, R.S.C., 1985, c. C-36. 
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[16] On May 6, 2014, after prolonged negotiations, Catalyst agreed to purchase Wind based 

upon an enterprise value of $300 million, with a closing date of no later than May 30, 2014. A 

share purchase agreement was not completed, but negotiations between Catalyst and VimpelCom 

continued. 

[17] While Catalyst was negotiating with VimpelCom, VimpelCom was also negotiating with 

other parties including Tennenbaum and West Face. 

[18] During June and July 2014, Catalyst continued to negotiate with VimpelCom to purchase 

Wind and made progress in the negotiations. According to Catalyst, it understood that the fact 

and content of its negotiations with VimpelCom were confidential pursuant to the Confidentiality 

Agreement.  

[19] On July 23, 2014, believing that they were close to a deal, Catalyst and VimpelCom 

entered into an agreement pursuant to which VimpelCom could only negotiate with Catalyst 

until July 29, 2014 (“Exclusivity Agreement”). 

[20] By July 30, 2014, it appeared that VimpelCom and Catalyst were close to a deal. They 

agreed to extend the Exclusivity Agreement to August 5, 2014. On August 1, 2014, VimpelCom 

confirmed to Catalyst that the share purchase agreement was “substantially completed” subject to 

any settling details in the schedules. By August 3, 2014, Catalyst and VimpelCom agreed that the 

deal was “substantially settled”, subject to approval from VimpelCom’s directors. This 

automatically extended the Exclusivity Agreement an additional five business days. 

[21] On August 6, 2014 the Consortium sent VimpelCom a “superior proposal” to purchase 

Wind which provided as follows: 

(a) Our proposal will be superior to any other offer as our proposal will not 

require regulatory approval… 

(b) Our transaction will not be a change of control of [Wind], and as a result 

requires no engagement with the regulatory authorities. 

(c) [O]ur proposal will be economically superior to any other proposal… 

[22] On August 7, 2014, Globalive entered into a support agreement with VimpelCom in 

which it agreed to sell its interest in Wind to a buyer of VimpelCom’s choosing or alternatively 

to support VimpelCom commencing CCAA proceedings with respect to Wind if the sale did not 

proceed. At the time, Globalive believed the proposed Catalyst transaction was the only realistic 

alternative to insolvency proceedings for Wind.  

[23] On August 8, 2014, VimpelCom and Catalyst extended the Exclusivity Agreement to 

August 18, 2014. 

[24] On August 11, 2014, VimpelCom and Catalyst held a joint conference call with Industry 

Canada to advise that their deal “was done”. 
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[25] On August 15, 2014, VimpelCom advised Catalyst of the following two new demands: 

(1) it insisted on shortening the regulatory approval period from three months (with an automatic 

one-month extension) to two months, and (2) it asked for a $5-20 million break fee if the deal did 

not close. These new demands were the result of VimpelCom’s concerns about the risk that 

regulatory approval for the sale of Wind to Catalyst would either not be obtained or would be 

significantly delayed. 

[26] Catalyst refused to agree to VimpelCom’s two new demands and stopped negotiating 

with it. The exclusivity period between Catalyst and VimpelCom terminated on August 18, 2014 

without a deal being concluded. As a result, VimpelCom seriously considered proceeding with 

CCAA proceedings. 

[27] On August 25, 2014, VimpelCom and the Consortium entered into an exclusivity 

agreement. On September 16, 2014, the Consortium concluded a deal with VimpelCom to 

purchase Wind for $300 million through a corporation called Mid-Bowline Group Corp. (“Mid-

Bowline”). 

[28] The benefit to VimpelCom of this transaction was that the Consortium, which included 

Wind’s controlling shareholder, Globalive, only acquired VimpelCom’s non-controlling interest 

in Wind. As there was no change in the control of Wind, there was no risk that the transaction 

would not receive regulatory approval, as none was required. 

The Previous Litigation 

[29] In early 2014, Brandon Moyse (“Moyse”) was working as a junior analyst at Catalyst. In 

March 2014, Moyse was assigned to Catalyst’s internal “telecom” deal team following the 

departure of another Catalyst analyst. At the time, Catalyst’s partners were considering pursuing 

an acquisition of Wind. Moyse worked on Catalyst’s potential acquisition of Wind. 

[30] On May 24, 2014, Moyse resigned from Catalyst to work for West Face. Catalyst became 

concerned that Moyse might pass confidential information to West Face concerning the Wind 

opportunity and commenced an action against him and West Face on June 25, 2014 to enforce 

Moyse’s non-competition clause in his employment agreement with Catalyst (“Moyse/West Face 

Action”). 

[31] In September 2014, when the Consortium concluded its deal to purchase Wind, Catalyst 

amended its statement of claim in the Moyse/West Face Action to allege that Moyse had 

communicated confidential information to West Face about Catalyst’s acquisition strategy with 

respect to Wind. Catalyst alleged that West Face used the confidential information it received 

from Moyse to successfully pursue its acquisition of Wind from VimpelCom. 

[32] Catalyst again amended its statement of claim in the Moyse/West Face Action in 

December 2014 to add claims for a constructive trust over West Face’s interest in Wind and for a 

tracing remedy.  
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[33] In January 2015 Catalyst brought a motion for injunctive relief to enjoin West Face from 

exercising any management role in Wind and to appoint a supervising solicitor to inspect West 

Face’s computers to determine whether it had received any of Catalyst’s confidential information 

concerning Wind from Mr. Moyse. The motion was dismissed by Glustein J. in July 2015. 

Catalyst’s motion for leave to appeal Glustein J.’s decision was dismissed in January 2016. 

The Plan of Arrangement Proceeding 

[34] In December 2016 the Consortium agreed to sell Wind to Shaw for $1.6 billion. Because 

Catalyst’s claim for a constructive trust over West Face’s interest in Wind had to be eliminated 

to enable Shaw to acquire clear title to Wind, the sale was structured to proceed by a plan of 

arrangement pursuant to s. 182 of the Business Corporations Act (Ontario) (“OBCA”). 

[35] The plan of arrangement proceeding began before Newbould J. on January 25, 2016.
2
 

Catalyst took the position that the plan should not be approved so that Catalyst could amend its 

statement of claim in the Moyse/West Face Action because of information it’s Chief Operating 

Officer, James Riley, had just recently obtained from the plan of arrangement application 

material. During oral argument that day counsel to Catalyst advised for the first time that the 

proposed amendment to its statement of claim was to allege that West Face had induced 

VimpelCom to breach the Exclusivity Agreement. 

[36] Justice Newbould rejected Catalyst’s request. He concluded that it had known about the 

information since early 2015. He concluded that the plan of arrangement was fair and reasonable 

but he did not approve it at the time because he ordered an expedited trial of an issue as to 

whether Catalyst had a right to a constructive trust over West Face’s interest in Wind. In his 

reasons for judgment in the plan of arrangement proceeding he referred to Catalyst’s proposed 

claim against West Face for inducing the breach of the Exclusivity Agreement as follows at 

paras. 59 and 61: 

This intended action has not been started. It could have been started in March, 

2015 when the facts were disclosed and known to Catalyst. To lie in the weeds 

until the hearing of the application and assert such a right to stop the plan of 

arrangement is troubling indeed and not acting in good faith. Waiting and seeing 

how things are going in the litigation process before springing a new theory at the 

last moment is not to be encouraged. Apart from the statement of Mr. Riley that 

the information was first learned in the material in this application, which was not 

true, no evidence has been given by Catalyst to explain why this new intended 

claim was not brought sooner. 

… 

                                                 

 

2
 Mid-Bowline Group Corp. (Re), 2016 ONSC 669, [2016] O.J. No. 434. 
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In the circumstances, I disregard the statement of Mr. Riley as to the intended 

claim Catalyst says it will bring. It is too late in the process and the provision in 

the amended plan of arrangement that would prevent such a claim being made is 

fair and reasonable. The trial of the issue I have ordered is not to consider any 

such claim. 

[37] On January 31, 2016, Catalyst withdrew its claim for a constructive trust. The trial of an 

issue was therefore abandoned. Justice Newbould approved the plan of arrangement on February 

3, 2016. Shaw’s acquisition of Wind closed on March 1, 2016. 

Catalyst’s Current Action 

[38] On June 1, 2016 Catalyst provided West Face with its statement of claim in this 

proceeding. This was five days before the commencement of the trial in the Moyse/West Face 

Action. West Face’s counsel immediately wrote to Catalyst’s counsel to complain that this new 

action was litigation by installment and an abuse of process. Catalyst’s counsel responded that 

para. 61 of Newbould J.’s reasons for judgment in the plan of arrangement proceeding barred 

Catalyst  from alleging that West Face had induced a breach of the Exclusivity Agreement in the 

Moyse/West Face Action. 

The Moyse/West Face Trial 

[39] Catalyst’s claim against Moyse and West Face was tried before Newbould J. for six days 

commencing on June 6, 2016. In his reasons for judgment 
3
 Newbould J. described the nature of 

the action as follows at paras. 1-5: 

The Catalyst Capital Group Inc. (“Catalyst”) brings this action against West Face 

Capital Inc. (“West Face”) for an alleged misuse of confidential Catalyst 

information regarding WIND Mobile Inc. (“WIND”) that Catalyst claims was 

obtained by West Face from the defendant Brandon Moyse who had previously 

worked for Catalyst before joining West Face. Catalyst claims that West Face 

used that confidential Catalyst information to successfully acquire an interest in 

WIND. 

Both Catalyst and West Face are Toronto-based investment management firms 

and have been competitors on potential deals. They were competitors in the chase 

for WIND. 

West Face was part of a consortium that acquired WIND. Before it did so, 

Catalyst was a bidder for WIND and had an exclusive right for a period of time to 

negotiate a purchase. When Catalyst failed to conclude a purchase of WIND, 

                                                 

 

3
 Catalyst Capital Group Inc. v. Moyse, 2016 ONSC 5271, [2016] O.J. No. 4367, [Moyse/West Face decision”]. 
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West Face and its consortium partners acquired an indirect interest in WIND on 

September 16, 2014 based on an enterprise value of WIND of $300 million. 

Mr. Moyse was an analyst at Catalyst for a little under two years. He left Catalyst 

in May 2014 and worked at West Face for three and a half weeks from June 23 to 

July 16, 2014. It is alleged that at some time between March 14, 2014 when Mr. 

Moyse first spoke to West Face and July 16, 2014 when he stopped working at 

West Face he gave West Face confidential information regarding Catalyst’s 

strategy to acquire WIND that was used by West Face to structure its bid for 

WIND. 

The consortium in which West Face was a member later sold [WIND] to Shaw 

Communications for approximately $1.6 billion. Catalyst claims an accounting of 

the profits made by West Face. 

 

[40] At the outset of the trial counsel for West Face set out a series of findings of fact that he 

asked Newbould J. to make at the conclusion of the trial. Counsel for Catalyst did not suggest 

that the proposed findings of fact were not relevant or were outside of the scope of the matters 

that were in issue in the trial. The defendants rely upon the following four proposed findings of 

fact that counsel for West Face asked Justice Newbould to make: 

(1) Catalyst would not have completed the acquisition of Wind in 2014 without obtaining 

regulatory concessions, including to permit it to sell Wind or its wireless spectrum to an 

incumbent after five years; 

(2) The Canadian government gave Catalyst no indication that it was willing to grant 

Catalyst its required regulatory concessions. Instead, the government made clear that the 

concessions sought by Catalyst would not be granted; 

(3) Catalyst intended to sign a Share Purchase Agreement with VimpelCom and then engage 

in a course of conduct that the Agreement specifically precluded in the period prior to 

closing; and 

(4) Catalyst failed to acquire Wind because it refused to meet VimpelCom’s demands for a 

break fee to protect VimpelCom from regulatory risk. Catalyst made that choice based on 

its own assessment and on the advice of senior corporate counsel from Faskens and 

investment bankers from Morgan Stanley. 

[41] Newbould J. dismissed the Moyse/West Face Action in its entirety. He made the 

following findings at paras. 126-130 of his reasons for judgment: 

Did Catalyst suffer any detriment or compensable damage? 
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Even if a case of misuse of confidential Catalyst information were made out, I 

cannot find that it caused Catalyst any detriment or damage. 

Catalyst has failed to establish that it suffered any detriment by any misuse of 

Catalyst confidential information. There is no evidence that the bid of the 

Consortium of August 7, 2014 was even looked at by the board of VimpelCom 

during the period of exclusivity with Catalyst, or that it played any part in the 

position taken by VimpelCom with Catalyst that it wanted a break fee from 

Catalyst. It was that position taken by VimpelCom that caused Catalyst to 

terminate discussions with VimpelCom. 

On August 11, 2014, the Chairman of the Board of VimpelCom advised Mr. De 

Alba [Catalyst’s Managing Director] that the Board was concerned about the 

Government’s behaviour and wanted protection in case the Government did not 

approve the transaction. The Chairman advised Catalyst that VimpelCom insisted 

on a new term that provided for a $5-20 million break fee if regulatory approval 

was not granted within 60 days. Mr. Glassman [Catalyst’s Managing Partner] was 

furious and told his people on August 11, 2014 as well as Mr. Levin of Faskens 

who was advising Catalyst that VimpelCom had to announce the deal publicly 

that day or else there would be no deal. He stated: “I am fed up. I do not want to 

hear a single more excuse from them.” On August 14, 2014 Mr. Glassman told his 

people that the deal was technically dead or in deep trouble. The next day Mr. 

Levin advised that VimpelCom was “out to lunch and I think we should tell 

them.” Mr. Babcock of Morgan Stanley, Catalyst’s financial advisor, advised 

Catalyst to tell VimpelCom that “and then down communication. This needs to go 

past the exclusivity time and [VimpelCom] needs to see his alternatives and their 

terms.” 

Catalyst then told VimpelCom that the request for a break fee was unacceptable 

and it shut down communications and let the period of exclusivity expire. It was 

after that that VimpelCom and the consortium, including West Face, concluded a 

deal. Mr. Glassman acknowledged in his evidence that the reason the deal 

between Catalyst and VimpelCom fell through was because of the break fee that 

VimpelCom requested that Catalyst would not agree to. 

For the same reason, Catalyst has not established that it suffered any damages. 

Catalyst has not established that but for the misuse by West Face of the 

confidential Catalyst information that it says West Face was given by Mr. Moyse 

it would have acquired WIND from VimpelCom. It was Catalyst’s refusal to 

agree to a break fee requested by VimpelCom that caused Catalyst to end 

negotiations with VimpelCom. 
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[42] In his costs endorsement,
4
 in which costs were awarded to West Face on a substantial 

indemnity scale against Catalyst, Newbould J. stated as follows at para. 10: 

This law suit [sic] was driven by Mr. Glassman. He was not able to accept that he 

lost his chance to acquire Wind by being outsmarted by someone else. He set out 

to prove his belief that the West Face witnesses were lying and that West Face 

had obtained confidential Catalyst information from Mr. Moyse that they used to 

defeat Catalyst’s bid to acquire Wind. He was certainly playing hardball attacking 

the reputation and honesty of West Face. However, in spite of the best efforts of 

Catalyst’s very able and skilled lawyers, he utterly failed. 

[43] Newbould J.’s decision was appealed to the Court of Appeal for Ontario. Counsel 

suggested and I agreed to delay finalizing my decision until the Court decided the appeal. The 

Court of Appeal released its decision on March 22, 2018.
5
 The Court dismissed Catalyst’s 

appeal. Following the release of its decision counsel requested an opportunity to make further 

submissions regarding the Court of Appeal’s decision. I agreed to receive limited written 

submissions and I heard oral submissions on April 16, 2018. I have taken those submissions into 

account in my analysis of the issues raised on these motions. 

Issues 

[44] The issues I must decide are as follows: 

(1) Is Catalyst’s Current Action barred by the doctrine of issue estoppel? 

(2) Is Catalyst’s Current Action barred by the doctrine of cause of action estoppel? 

(3) Is Catalyst’s Current Action barred by the doctrine of abuse of process? 

(4) Are the US Investors and Globalive privies to West Face for the purposes of the 

doctrines of issue estoppel and cause of action estoppel? 

(5) Can VimpelCom and UBS rely upon the plan of arrangement to bar Catalyst’s Current 

Action against them? 

(6) Should Catalyst’s breach of contract claims against Globalive and UBS be struck as 

disclosing no reasonable cause of action? 

                                                 

 

4
 Catalyst Capital Group Inc. v. Moyse, 2016 ONSC 6285, [2016] O.J. No. 5210. 

5
 The Catalyst Capital Group Inc. v. Moyse, 2018 ONCA 283, 130 O.R. (3d) 675, [Court of Appeal’s decision]. 
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Positions of the Parties 

The Defendants 

[45] West Face submits that Catalyst’s Current Action is barred against it because of the 

following: 

(a) Catalyst’s claims turn on issues that were decided against Catalyst in the 

Moyse/West Face Action and are barred by the doctrine of issue estoppel; 

(b) Catalyst’s claims arise from the same causes of action as those asserted in the 

Moyse/West Face Action and are barred by the doctrine of cause of action estoppel; and 

(c) To allow Catalyst’s Current Action to proceed would be manifestly unfair to West 

Face and would bring the administration of justice into disrepute. The action is therefore 

barred by the doctrine of abuse of process. 

[46] The US Investors and Globalive submit that they are privies of West Face and adopt 

West Face’s submissions which they maintain apply to them as well. 

[47] Globalive also submits that Catalyst’s breach of contract claim against it should be struck 

as disclosing no reasonable cause of action. 

[48] Novus and Serruya submit that Catalyst’s Current Action is an abuse of process as it 

seeks to re-litigate issues that were already determined in the Moyse/West Face Action.  Further, 

it asks the court to make findings of fact that directly contradict and are inconsistent with 

findings of fact made by Newbould J. in the Moyse/West Face Action. 

 

[49] VimpelCom and UBS submit that Catalyst’s Current Action is an abuse of process for the 

same reasons. They also submit that the action is barred by a court-ordered release contained in 

Newbould J.’s order dated February 3, 2016 in which he approved the plan of arrangement with 

respect to Wind. 

[50] Globalive and UBS also submit that Catalyst’s Current Action does not disclose a cause 

of action against them for breach of contract as there is no privity of contract between Catalyst 

and them to support such a cause of action. 

The Plaintiff 

[51] Catalyst submits as follows: 

(a) The factual findings made by Newbould J. in the Moyse/West Face Action that are 

relied upon by the defendants are obiter and were not fundamental to the determination of 

the Moyse/West Face Action and therefore do not satisfy the test for issue estoppel; 
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(b) Justice Newbould expressly prohibited Catalyst from asserting its inducing breach of 

contract claim in the Moyse/West Face Action; 

(c) Catalyst’s Current Action will turn on the reason why VimpelCom requested the 

break fee after it had previously told Catalyst that the share purchase agreement was 

“substantially settled”; 

(d) The causation issue in Catalyst’s Current Action is entirely different from the 

causation issue determined by Newbould J. in the Moyse/West Face Action. The 

causation question in this action will boil down to whether Catalyst could have concluded 

a deal with VimpelCom absent VimpelCom’s breach or the Consortium’s interference;  

(e) Justice Newbould’s finding that VimpelCom would not agree to a deal with Catalyst 

that was conditional on receiving regulatory concessions was not fundamental to his 

decision; 

(f) This action is not an attempt to impose a new legal theory of wrongdoing on the 

same facts. It is a new claim that arises out of different legal relationships and conduct by 

West Face acting in concert with others, which give rise to distinct and separate causes of 

action; 

(g) This action is not an effort to recast the Moyse/West Face Action. It is about whether 

the Consortium, Globalive and UBS conspired to induce VimpelCom to breach the 

Exclusivity Agreement and misused confidential information they received about 

Catalyst’s negotiations with VimpelCom; 

(h) The US Investors and Globalive are not privies of West Face because they had no 

“skin in the game” because an adverse result in the Moyse/West Face Action would not 

have affected their own interests; 

(i) This action is not an abuse of process because it is not oppressive, vexatious or a 

scandal to the administration of justice; 

(j) The plan of arrangement does not extinguish Catalyst’s claims against VimpelCom 

and UBS. This determination cannot be made on a motion pursuant to Rule 21.01(1)(a) of 

the Rules of Civil Procedure;
6
 and 

(k) Catalyst’s breach of contract claims against Globalive and UBS should not be struck 

because it is not plain and obvious that they cannot succeed. 

                                                 

 

6
 Rules of Civil Procedure, R.R.O. 1990, Reg. 194. 
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Analysis 

West Face’s Motion 

[52] West Face relies upon the following three doctrines in support of its motion: (1) issue 

estoppel, (2) cause of action estoppel, and (3) abuse of process. In Danyluk v. Ainsworth 

Technologies
7
 Binnie J. summarized the principles underlying these three doctrines at para. 18 as 

follows: 

The law rightly seeks a finality to litigation. To advance that objective, it requires 

litigants to put their best foot forward to establish the truth of their allegations 

when first called upon to do so. A litigant, to use the vernacular, is only entitled to 

one bite at the cherry … An issue, once decided, should not generally be re-

litigated to the benefit of the losing party and the harassment of the winner. A 

person should only be vexed once in the same cause. Duplicative litigation, 

potential inconsistent results, undue costs, and inconclusive proceedings are to be 

avoided. 

[53] West Face submits that Catalyst was required to put its best foot forward in the 

Moyse/West Face Action on the issue of whether West Face had improperly deprived it of the 

opportunity to acquire Wind and to advance all of its related claims, causes of action and 

allegations against West Face in the one proceeding. West Face argues that Catalyst was not 

entitled to “lie in the weeds” to reserve to itself a second “bite at the cherry” on these issues. 

Is Catalyst’s Current Action barred by issue estoppel? 

[54] The Supreme Court of Canada reaffirmed the following three-part test for issue estoppel 

in Danyluk at para. 25: 

(1)  that the same question has been decided;  

(2)  that the judicial decision which is said to create the estoppel was final; and,  

(3)  that the parties to the judicial decision or their privies were the same persons 

as the parties to the proceedings in which the estoppel is raised or their privies. 

[55] In Martin v. Goldfarb
8
 Perell J. described issue estoppel at para. 59 as follows: 

Issue estoppel precludes a litigant from asserting a position that is inconsistent or 

contrary to a fundamental point decided in a past proceeding in which the litigant 

or his or her privies participated.  

                                                 

 

7
 Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, [2001] 2 S.C.R. 460, [Danyluk]. 

8
 Martin v. Goldfarb, [2006] O.J. No. 2768, [2006] O.T.C. 629 (Ont. S.C.). 
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[56] In Danyluk, the Supreme Court of Canada recognized that issue estoppel promotes the 

principles of finality and judicial efficiency noting at para. 54 as follows: 

Issue estoppel simply means that once a material fact such as a valid employment 

contract is found to exist (or not to exist) by a court or tribunal of competent 

jurisdiction, whether on the basis of evidence or admissions, the same issue 

cannot be relitigated in subsequent proceedings between the same parties. The 

estoppel, in other words, extends to the issues of fact, law, and mixed fact and law 

that are necessarily bound up with the determination of that “issue” in the prior 

proceeding.  

Has the Same Question Been Decided? 

[57] The first part of the test in Danyluk requires me to determine whether the same questions 

were decided in the Moyse/West Face Action as must be decided in Catalyst’s Current Action. 

Any right, question or fact determined directly by Newbould J. in the previous action may form 

the basis of issue estoppel. MacKenzie J. made this clear in Dableh v. Ontario Hydro
9
 at para. 16 

as follows: 

The case law cited above provides that the question must be fundamental to the 

decision in the earlier proceeding and that the question can be any right, question 

or fact distinctly put in issue and directly determined by the court in the earlier 

proceeding. 

[58] West Face makes the following submissions at para. 77 of its factum: 

… Justice Newbould made critical findings of fact in deciding the Moyse action 

that are flatly inconsistent with and fatal to the claims asserted by Catalyst against 

West Face in the case at bar. Those findings were fundamental to Catalyst’s 

claims in the Moyse action for breach of confidence. They defeated the causation 

and damages element of those claims. They were ‘distinctly put in issue and 

directly determined by the court’. The causes of action pleaded against West Face 

in this action are breach of confidence, conspiracy and inducing breach of 

contract. All three of these torts include the requirement that the defendant’s 

conduct actually caused damage to the plaintiff. That is, no doubt, why Catalyst 

pleaded in the case at bar that the conduct of the defendants did, in fact, cause it 

loss or harm. 

[59] West Face relies upon the fact that Newbould J. concluded that the members of the 

Consortium did not cause Catalyst to suffer any loss or harm because: 

                                                 

 

9
 Dableh v. Ontario Hydro, [1994] O.J. No. 2771, 51 A.C.W.S. (3d) 836 (Gen. Div.), [Dableh]. 
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(a) He found that “the reason the deal between Catalyst and VimpelCom fell through was 

because of the break fee that VimpelCom requested that Catalyst would not agree to.”
10

  

(b) He also found that there was no evidence “that the bid of the consortium of August 7, 

2014 was even looked at by the board of VimpelCom during the period of exclusivity 

with Catalyst, or that it played any part in the position taken by VimpelCom with Catalyst 

that it wanted a break fee from Catalyst. It was that position taken by VimpelCom that 

caused Catalyst to terminate discussions with VimpelCom.”
11

 

(c) He also found that “Catalyst had no intention of closing a deal with VimpelCom if it 

could not obtain the concessions it was looking for from the Government”
12

 and 

concluded that he had “considerable doubt of the plausibility of any theory that the 

Government would change its position on granting concessions based on Mr. Glassman’s 

statements to Industry Canada or anyone else in Government.”
13

  

(d) Justice Newbould did not accept Mr. Glassman’s evidence that he expected that the 

Government would soften its position. He concluded that “It is difficult to accept that 

based on his (Mr. Glassman’s) analysis the Government would soften its position. The 

Government never said that it would. Mr. Drysdale, the Government relations expert 

retained by Catalyst made clear to Catalyst that the Government had said it would not 

grant concessions to Catalyst and that Industry Canada, the PCO/PMO and Prime 

Minister Harper were entrenched on this. Mr. Acker of Faskens, Catalyst’s lawyers, an 

experienced communications lawyer advised Catalyst on July 25, 2014 that the current 

Government had made it clear that any proposed transfer of commercial mobile spectrum 

to an incumbent would be subject to very close scrutiny and, in the current climate, most 

unlikely to succeed.”
14

  

(e) Justice Newbould further concluded as follows at para. 131 of his reasons for judgment: 

There is another reason why Catalyst has not established any 

damages from misuse of confidential Catalyst information. It is 

clear that VimpelCom would not agree to any deal that carried any 

risk of the Government not approving the deal. Mr. Glassman’s 

evidence throughout was that Catalyst would not agree to a deal 

without Government concessions permitting the sale of spectrum to 

an incumbent in five years. Mr. Riley in his affidavit of February 

18, 2015 stated that during the exclusivity period, the only point 

over which VimpelCom and Catalyst could not agree was 

regulatory approval risk. Catalyst wanted to ensure that its 

                                                 

 

10
 Moyse/West Face decision, supra note 3 at para. 129. 

11
 Ibid at para. 127. 

12
 Ibid at para. 124. 

13
 Ibid at footnote 13. 

14
 Ibid.  
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purchase was conditional on receiving regulatory concessions from 

Industry Canada, but VimpelCom would not agree to the 

conditions Catalyst sought. Given that evidence, and VimpelCom’s 

refusal to agree to a deal that contained any such condition, there 

was no chance that Catalyst could have successfully concluded a 

deal with VimpelCom. 

[60] Catalyst submits that these findings by Newbould J. were obiter and not fundamental to 

the determination of the Moyse/West Face Action. I do not agree with this submission for the 

following reasons. 

[61] Catalyst’s failure to acquire Wind and its acquisition by the Consortium is at the heart of 

Catalyst’s Current Action. Paragraphs 63-65 of Catalyst’s Amended Amended Amended 

Statement of Claim (“Catalyst’s Statement of Claim”) allege that the Consortium formed a 

conspiracy “to prevent Catalyst from successfully acquiring Wind”. Paragraphs 126 and 127 

provide as follows: 

126. As a result of the misconduct of the Conspirators, VimpelCom and UBS 

breached the Exclusivity Agreement and breached their duty of good faith during 

its negotiations with Catalyst. As a result, the Consortium was able to purchase 

Wind to Catalyst’s detriment. 

127. On or about January 2016, Shaw Communications (“Shaw”) acquired Mid-

Bowline, the corporation formed after the Consortium’s acquisition of 

VimpelCom’s interest in Wind, for $1.6 billion. As a result, the Consortium 

received profit of over $1,300,000,000. thereby crystallizing Catalyst’s damages 

as a result of the Conspirators’ and VimpelCom’s wrongful conduct, as described 

above. 

[62] Paragraph 133 of Catalyst’s Statement of Claim further describes its damages as the loss 

of profits from the sale of Wind to Shaw as follows: 

133. As a result of the Consortium’s inducement of breach of contract and 

VimpelCom’s breach of the Exclusivity Agreement, Catalyst has suffered 

damages, which are crystallized in the form of profits realized by the Conspirators 

from the sale of Wind to Shaw, which Catalyst estimates to [be] $1,300,000,000. 

[63] The damages claimed clearly flow from Catalyst’s failure to acquire Wind and its 

acquisition by the Consortium. 

[64] I disagree with Catalyst’s submission that this new action is “not an attempt to impose a 

new legal theory of wrongdoing on the same facts”. In my view, that is exactly what Catalyst is 

attempting to do in this proceeding. 

[65] Because Justice Newbould determined the reason why Catalyst did not acquire Wind in 

the Moyse/West Face Action, Catalyst cannot now pursue a new action alleging other 
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misconduct by West Face and the other defendants that it alleges caused its failure to acquire 

Wind. To succeed in this proceeding Catalyst must ask the court to make findings that are 

inconsistent with Newbould J.’s findings. Catalyst’s failure to acquire Wind was a central issue 

in the Moyse/West Face Action. It is also the central issue in Catalyst’s Current Action. This 

issue has been decided by Justice Newbould. It cannot be re-litigated in this proceeding.  

[66] The Court of Appeal’s decision supports my conclusion.
15

 At paras. 41 and 42 the Court 

described Newbould J.’s findings that Catalyst maintains were obiter as “germane” to Catalyst’s 

claim and West Face’s defence as follows: 

… evidence of the dealings between West Face and the consortium on one side 

and the vendor of the Wind shares on the other side in August 2014 was germane 

to the appellant’s claim and West Face’s defence that it pursued its own strategies 

in seeking to purchase the Wind shares, which were very different from those 

employed by the appellant. That strategy was reflected, in part, in the unsolicited 

proposal to purchase the Wind shares made by West Face and the consortium in 

early August 2014. 

The trial judge heard a great deal of evidence about the dealings between the 

vendor of the Wind shares and West Face and the consortium, particularly in 

August 2014. The appellant did not object to any of this evidence and, indeed, 

elicited most of it. In their closing arguments at trial, counsel for the appellant and 

the respondents urged the trial judge to make certain findings in respect of the 

dealings between West Face, the consortium and the vendor of the Wind shares. 

The trial judge’s findings reflect those arguments and a preference for the position 

put forward by the respondents. We see no unfairness to the appellant in the 

manner in which these issues were litigated at trial. The judge’s findings of fact in 

respect of these issues are supported by the evidence. 

[67] In arriving at my view that Justice Newbould decided the same questions that would have 

to be decided in this proceeding I have relied upon the British Columbia Supreme Court’s 

decision in Foreman v. Niven.
16

 In that case, the plaintiff, Foreman, was interested in acquiring a 

property. He sought financing from Niven, who refused to provide the loan. Niven passed on the 

information he had received from Foreman about the property to a third party, Chambers, who 

ultimately acquired it for himself. Foreman unsuccessfully sued Chambers because the Court 

concluded that Foreman could never have acquired the property because he had insufficient 

assets to obtain the necessary financing. After the action against Chambers was dismissed, 

Foreman commenced a second action against Niven who successfully defended himself by 

relying on the doctrines of issue estoppel and abuse of process. The Court struck out Foreman’s 

                                                 

 

15
 Court of Appeal’s decision, supra note 5. 

16
 Foreman v. Niven, 2009 BCSC 1476, [2009] B.C.J. No. 2148. 
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statement of claim because the issue of whether Foreman could have acquired the property had 

been decided in the previous case. At para. 24 of his decision Savage J. held as follows: 

As I read both the decision of the trial judge and that of the Court of Appeal, both 

Courts accepted as made out that Niven rejected the loan application based on 

Foreman’s lack of net worth. Both Courts also accepted that Foreman’s claims 

against Chambers as a fiduciary failed because he could not make out that but for 

any breach he would have been able to acquire the lots. In short, the issue of his 

credit worthiness to obtain financing for the opportunity was a central issue in the 

action and Foreman was unable to show that he could have obtained financing 

and thus have availed himself to the alleged opportunity. 

[68] In my view, the finding at the first trial that Foreman lacked the ability to obtain 

financing to buy the property is essentially the same as Newbould J.’s finding that Catalyst 

would never have acquired Wind because it would not agree to a break fee and it would never 

have received the concessions it required from the Government of Canada. This is the same 

question that would have to be determined in this proceeding. 

[69] A second case that supports my conclusion is Dableh. In that case, Dableh, who was an 

employee of Ontario Hydro, was granted a patent relating to the operation of the Candu nuclear 

reactor. Another employee was granted a different patent which Dableh claimed infringed his 

patent. Dableh sued for breach of confidence and breach of fiduciary duty in the Ontario Court 

General Division over the patent dispute. He later commenced a patent infringement action in the 

Federal Court which proceeded to trial before the Ontario Court action. Dableh’s Federal Court 

action was dismissed on the basis that the two patents were distinct from each other. The 

defendants moved to dismiss the Ontario Court action on the ground of issue estoppel. 

Notwithstanding that the legal issues in the two cases were different - breach of confidence in the 

Ontario Court action - and patent infringement in the Federal Court action - MacKenzie J. 

concluded at para. 16 that issue estoppel applied as follows: 

…  I am of the view that the fundamental question in the earlier proceeding and in 

the present action is, who invented the LIM method and resulting apparatus. 

Muldoon J. found that Cenanovic was the inventor. This finding was essential or 

fundamental for the disposition against his interest of Dableh’s claim in the 

Federal Court action. 

[70] Newbould J.’s finding that Catalyst would never have acquired Wind was both essential 

and fundamental for the determination of the Moyse/West Face Action. It is equally essential and 

fundamental to the determination of Catalyst’s Current Action. 

[71] I am therefore satisfied that the first part of the Danyluk test has been met. 

Was the prior decision final? 

[72] The second part of the Danyluk test requires me to determine whether Justice 

Newbould’s decision in the Moyse/West Face Action is final. When this motion was argued his 
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decision was under appeal. As noted above, the Court of Appeal for Ontario dismissed Catalyst’s 

appeal.
17

 

[73] I am satisfied that the prior decision of Newbould J. relied upon by the defendants is now 

final. The second part of the Danyluk test has been satisfied. 

Are the parties to both proceedings the same? 

[74] West Face and Catalyst are parties to both proceedings. The third part of the Danyluk test 

is therefore satisfied. 

Conclusion 

[75] For these reasons I have concluded that Catalyst’s Current Action is barred by issue 

estoppel. Further, I have not identified any manifest injustice in applying the doctrine in this case 

that would cause me to exercise my residual discretion not to apply it. Catalyst had its 

opportunity to put its best foot forward in the Moyse/West Face Action in which it complained 

that West Face had been responsible for its failure to acquire Wind. It is not entitled to a “second 

bite at the cherry” in this proceeding. To deny it one cannot be said to be unjust. 

Is Catalyst’s Current Action barred by Cause of Action Estoppel? 

[76] West Face submits that Catalyst’s Current Action is also barred by cause of action 

estoppel as a result of the rule in Henderson v. Henderson.
18

  In that case the plaintiff was barred 

from asserting estate claims against his sister-in-law because he had failed to do so in previous 

estate litigation. Vice Chancellor Wigram of the U.K. Court of Chancery described the rule at 

p.319 as follows: 

I believe I state the rule of the Court correctly when I say that, where a given 

matter becomes the subject of litigation in, and of adjudication by, a Court of 

competent jurisdiction, the Court requires the parties to that litigation to bring 

forward their whole case, and will not (except under special circumstances) 

permit the same parties to open the same subject of litigation in respect of [a] 

matter which might have been brought forward as part of the subject in contest, 

but which was not brought forward, only because they have, from negligence, 

inadvertence, or even accident, omitted part of their case. The plea of res judicata 

applies, except in a special case, not only to points upon which the Court was 

actually required by the parties to form an opinion and pronounce a judgment, but 

to every point which properly belonged to the subject of the litigation, and which 

                                                 

 

17
 Court of Appeal’s decision, supra note 5. 

18
 Henderson v. Henderson (1843), 67 E.R. 313 (Eng. V.-C). 
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the parties exercising reasonable diligence, might have brought forward at the 

time. 

[77] A cause of action in the context of cause of action estoppel was described by Sharpe J. 

(as he then was) at para. 18 in Las Vegas Strip Ltd. v. Toronto (City)
19

 as follows: 

It is apparent that analysis of [the] question must focus on the causes of action 

that were asserted in the prior proceedings. “Cause of action” does not appear to 

have been precisely defined in the authorities cited by the parties. Standard 

dictionary definitions, however, suggest that it refers to a set of facts giving rise to 

a legal claim or entitlement … A claim in law sufficient to demand judicial 

attention; the composite of facts necessary to give rise to the enforcement of a 

right … The factual circumstances which give rise to a right to sue … The fact or 

set of facts which gives a person a right of action … The fact or facts which give a 

person a right to judicial redress or relief against another. 

Justice Sharpe’s decision was upheld by the Court of Appeal for Ontario.
20

 

[78] The set of facts which gives Catalyst a right of action in both the Moyse/West Face 

Action and Catalyst’s Current Action is Catalyst’s failure to acquire Wind and its acquisition by 

the Consortium. Justice Newbould determined this issue in the Moyse/West Face Action. 

Catalyst was required to bring forward its “whole case” in that proceeding. It did not do so and it 

is therefore now barred by the doctrine of cause of action estoppel in this proceeding. 

[79] Catalyst submits that it was prohibited from advancing its claim for inducing breach of 

contract in the Moyse/West Face Action by Justice Newbould. However, I have concluded that 

Justice Newbould only prohibited Catalyst from asserting that claim in the trial of an issue in the 

plan of arrangement proceeding that was to be heard on an expedited basis in February 2016. 

The trial of an issue was abandoned when Catalyst withdrew its claim for a constructive trust 

over West Face’s interest in Wind and the plan of arrangement was approved.  

[80] The full trial of the Moyse/West Face Action that proceeded in June 2016 was not subject 

to any prohibition by Justice Newbould with respect to Catalyst’s claim for inducing breach of 

contract. My conclusion is supported by the Court of Appeal’s decision at paras. 39 and 40 as 

follows: 

The appellant argues that the trial judge made a series of factual findings against 

the appellant in respect of the dealings between the vendor of the WIND shares 

and West Face and the consortium in August 2014. The appellant argues that 

these findings were made despite the trial judge having refused to allow the 

appellant to amend its claim to allege that West Face had induced the vendor of 

                                                 

 

19
 Las Vegas Strip Ltd. v. Toronto (City) (1996), 30 O.R. (3d) 286, [Las Vegas Strip]. 

20
 Las Vegas Strip Ltd. v. Toronto (City) (1997), 32 O.R. (3d) 651 (C.A.). 
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the WIND shares to breach its agreement with the appellant in the course of those 

August dealings. The appellant contends that the trial judge’s findings were 

beyond the scope of the claim as framed in the pleadings before him and were 

based on an inadequate evidentiary record.  

We do not accept this submission. The appellant did not move in this proceeding 

to amend its claim to include an allegation that West Face induced the vendor of 

the WIND shares to breach its contract with the appellant. The appellant did 

unsuccessfully seek to make that amendment in a related proceeding. That refusal 

had no impact on the conduct of this trial. 

[81] I disagree with Catalyst’s submission that this proceeding involves a different causation 

issue and different causes of action. They are essentially the same. Catalyst is attempting to re-

litigate the same causes of action in this proceeding that it did in the Moyse/West Face Action. In 

my view, this proceeding amounts to litigation by installment. The Supreme Court of Canada 

made it clear that litigation by installment is barred by cause of action estoppel in the case of 

Doering v. Grandview (Town).
21

 Doering sued the Town of Grandview for flooding on his 

property caused by a dam. The first action he brought, which was based upon an allegation that 

repairs to the dam caused the flooding, was dismissed. Doering brought a second action based 

upon a different theory as to why the dam caused the flooding. The Supreme Court held that the 

second action was barred by cause of action estoppel because it could have been brought in the 

original action. At para. 118 Ritchie J. stated as follows: 

[A]ll the facts which are alleged to constitute tortious conduct by the town in the 

present case existed when the prior action went to trial and it was there found that 

these facts did not support the present respondent’s action for damage to his crops 

by water. … Nothing had changed between the bringing of the first action and the 

second one except that the respondent had received advice from a soil expert who 

expounded the aquifer theory. 

[82] The same can be said about Catalyst’s allegations in this proceeding. All of the facts that 

Catalyst relies upon in support of its claim for inducing breach of contract against West Face 

were well known to it long before the trial before Newbould J.  In fact, Justice Newbould 

admonished Catalyst for choosing to “lie in the weeds” with respect to its knowledge of the facts 

giving rise to its claim for inducing breach of contract in his reasons for judgment  in the plan of 

arrangement proceeding at para. 59 as set out above. I also disagree with Catalyst’s submission 

that its current action “will turn on the reason why VimpelCom requested a break fee”. Catalyst’s 

theory as to why VimpelCom requested a break fee is based upon its allegation that VimpelCom 

demanded the break fee to deliberately terminate negotiations with Catalyst so that it could 

pursue the Consortium’s proposal. To succeed Catalyst would have to ask the court to make 

                                                 

 

21
 Doering v. Grandview (Town), [1976] 2 S.C.R. 621. 
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inconsistent findings from Newbould J.’s findings because he found at para. 127 of his reasons 

for judgment that: 

… There is no evidence that the bid of Consortium of August 7, 2014 was even 

looked at by the board of VimpelCom during the period of exclusivity with 

Catalyst, or that it played any part in the position taken by VimpelCom with 

Catalyst that it wanted a break fee from Catalyst.  

[83] This finding is entirely inconsistent with Catalyst’s claim in this proceeding that 

VimpelCom demanded a break fee to terminate its negotiations with Catalyst so that it could 

accept the Consortium’s proposal. This issue cannot be re-litigated in this proceeding. 

Conclusion 

[84] For these reasons I have concluded that Catalyst’s Current Action is barred by cause of 

action estoppel because it is based upon the same facts as were alleged in the Moyse/West Face 

Action. Some facts may have been added in this proceeding, but the issue remains the same – 

whether West Face was responsible for Catalyst’s failure to acquire Wind. Sharpe J. came to the 

same conclusion in Las Vegas Strip when he concluded as follows at para. 23: 

In my view, the present application cannot be said to be based upon a different set 

of facts for the purpose of res judicata. Las Vegas has, in effect, subtracted 

certain facts from the earlier claim, those concerning the prior use of the premises, 

but the issue remains whether its operation is illegal under the By-law. 

Is Catalyst’s Action barred by Abuse of Process? 

[85] All of the defendants submit that Catalyst’s Current Action is barred by the doctrine of 

abuse of process which is a more flexible doctrine than issue estoppel or cause of action estoppel 

and applies to all of them. The Supreme Court of Canada explained the doctrine in Toronto 

(City) v. C.U.P.E., Local 79
22

 at para. 51 as follows: 

Rather than focus on the motive or status of the parties, the doctrine of abuse of 

process concentrates on the integrity of the adjudicative process. Three 

preliminary observations are useful in that respect. First, there can be no 

assumption that relitigation will yield a more accurate result than the original 

proceeding. Second, if the same result is reached in the subsequent proceeding, 

the relitigation will prove to have been a waste of judicial resources as well as an 

unnecessary expense for the parties and possibly an additional hardship for some 

witnesses. Finally, if the result in the subsequent proceeding is different from the 

conclusion reached in the first on the very same issue, the inconsistency, in and of 

                                                 

 

22
 Toronto (City) v. Canadian Union of Public Employees (C.U.P.E.), Local 79, 2003 SCC 63, [2003] S.C.R. 77. 
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itself, will undermine the credibility of the entire judicial process, thereby 

diminishing its authority, its credibility and its aim of finality. 

 

[86] In my view, these principles apply in this case for many of the same reasons that I have 

relied upon to conclude that issue estoppel and cause of action estoppel applies to Catalyst’s 

Current Action. Catalyst unsuccessfully litigated its failure to acquire Wind in the Moyse/West 

Face Action. Justice Newbould made findings at trial that are determinative of its claims against 

the defendants in this proceeding. Catalyst’s Current Action advances claims that it chose not to 

allege in the previous action. It also seeks findings that are entirely inconsistent with Justice 

Newbould’s findings in the Moyse/West Face Action. In my view, this constitutes an abuse of 

process because it would result in the relitigation of the reason why Catalyst’s bid to acquire 

Wind failed. 

[87] My conclusion is supported by the Court of Appeal for British Columbia’s decision in 

Gonzalez v. Gonzalez.
23

 In that case Mrs. Gonzalez filed an affidavit in matrimonial proceedings 

that included financial information about her husband that she found on his computer. Mr. 

Gonzalez moved unsuccessfully before Butler J. in the matrimonial proceedings to strike those 

portions of her affidavit on the ground that his wife had violated his right to privacy. He later 

brought an action against his wife for breach of the British Columbia Privacy Act
24

 alleging that 

she had breached his right to privacy by accessing the financial information on his computer. The 

Court of Appeal concluded that the new action constituted an abuse of process. Bennett J.A. 

stated as follows at paras. 25 and 32: 

In my view, the question of Mr. Gonzalez’s privacy interest was the issue ‘front 

and centre’ in the litigation before Butler J. and was the issue before Wong J. The 

documents in both cases were alleged to have been obtained from a computer in 

Mrs. Gonzalez’s home. He asserted that the computer belonged to him, that both 

the computer and his e-mail account were password-protected and that he had an 

expectation of privacy. 

… 

None of the circumstances discussed in Toronto at para. 52-53 that may have 

avoided a finding of abuse of process is present. Mr. Gonzalez did not argue that 

relitigation would yield a more accurate result. If a court hearing his civil claim 

were to make the same findings as Butler J., the litigation would prove to be a 

waste of judicial resources and unnecessary expense for the parties, particularly 

Mrs. Gonzalez. On the other hand, if contrary findings were reached, this 

                                                 

 

23
 Gonzalez v. Gonzalez, 2016 BCCA 376, [2016] B.C.L.R. (5th) 221. 

24
 Privacy Act, R.S.B.C. 1996, c. 373. 
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inconsistency would ‘undermine the credibility of the entire judicial process, 

thereby diminishing its authority, its credibility and its aim of finality’. Mr. 

Gonzalez has not shown that relitigation would ‘enhance, rather than impeach, the 

integrity of the judicial system’. 

 

[88] The same can be said about Catalyst’s attempt in this proceeding to relitigate why it 

failed to acquire Wind. This issue was “front and centre” in the litigation before Newbould J. It 

is also the main issue in Catalyst’s Current Action. In my view, relitigation of this issue in this 

proceeding would impeach the integrity of the judicial system. It should not be permitted. 

Conclusion 

[89] For these reasons I have concluded that Catalyst’s Current Action is an abuse of process. 

Are the US Investors and Globalive Privies of West Face? 

The US Investors 

[90] The US Investors submit that they are privies of West Face by virtue of their direct and 

extensive involvement in the Moyse/West Face Action and their clear community of interest 

with West Face in defeating Catalyst’s claims. 

[91] The question of whether a party is a privy in a previous proceeding is a fact-specific 

inquiry that must be made on a case-by-case basis. The Court of Appeal for Ontario in Rasanen 

v. Rosemount Instruments Ltd.
25

 concluded that the plaintiff was a privy in a prior proceeding 

where he had “a clear community of interest” with the party in the prior proceeding. The Court 

also relied upon the fact that Rasanen “had a meaningful voice, through his own evidence”
26

 in 

the prior proceeding. 

[92] The US Investors actively participated in both the plan of arrangement proceeding and 

the Moyse/West Face trial. Michael Leitner (“Leitner”), the managing partner of Tennenbaum 

and Hamish Burt (“Burt”), a member of 64NMGP, filed affidavits in the plan of arrangement 

proceeding in which they explained how they became involved in the Wind transaction. They 

denied receiving or using any of Catalyst’s confidential information or that they were aware of 

Catalyst’s regulatory strategy. 

[93] Leitner and Burt also submitted affidavits and testified at the Moyse/West Face trial and 

were cross-examined by Catalyst’s counsel. 
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 Rasanen v. Rosemount Instruments Ltd., 17 O.R. (3d) 267 (C.A.). 

26
 Ibid at para. 47. 
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[94] At trial they both confirmed that they had no knowledge regarding the status of Catalyst’s 

negotiations with VimpelCom during Catalyst’s exclusivity period. They explained how the 

Consortium developed its proposal to acquire Wind without any knowledge of Catalyst’s 

acquisition strategy. 

[95] In his reasons for judgment, Newbould J. commented upon Leitner’s and Burt’s 

testimony. He described them both as “impressive” witnesses and accepted their evidence that 

the Consortium’s proposal was not based upon any knowledge of Catalyst’s bid or strategies. He 

had the following to say about their testimony at paras. 108, 114 and 116 of his reasons for 

judgment: 

In his affidavit, Mr. Leitner stated that the “advantage” of their August 7, 2014 

proposal was to meet VimpelCom’s desire for a speedy transaction that carried 

little to no regulatory risk to VimpelCom. It was put to him on cross-examination 

that he was referring to an advantage of the proposal over the Catalyst offer that 

was being dealt with by VimpelCom and the consortium knew from Mr. Moyse 

that Catalyst could not waive regulatory approval. Mr. Leitner denied this and 

said the advantage referred to was an advantage over the earlier proposal made by 

Tennenbaum … that was for control of Wind that would require Government 

approval. As I read Mr. Leitner’s affidavit, his explanation makes sense and I 

accept it. He knew that VimpelCom wanted to deal with no risk of Government 

rejection and it was an advantage to VimpelCom to have an offer without such a 

condition … 

I accept the evidence of Mr. Leitner that the proposal made by him to VimpelCom 

on behalf of the consortium on August 7, 2014 and the ultimate deal made with 

VimpelCom was not based on anything that Catalyst was doing but rather was 

based on what Tennenbaum had concluded from its own due diligence and 

understanding of Wind and its prospect and of the lack of regulatory risk to what 

it was proposing. I accept his evidence that the lack of a need for regulatory 

concessions, and the lack of a need for a condition in the offer to VimpelCom of 

Government regulatory approval, were not based on or derived from any 

knowledge of what Catalyst was doing with VimpelCom or of Catalyst’s 

regulatory strategies. 

… Mr. Burt’s evidence was that LG Capital had no knowledge of the details of 

Catalyst’s offer or negotiations with VimpelCom. They assumed, but did not 

know that Catalyst’s bid would be conditional on obtaining regulatory approval, 

because VimpelCom’s standard form of agreement included such a term. I make 

the same findings regarding 64NM as I do with respect to Mr. Leitner. 

[96] The US Investors, through the participation of Leitner and Burt as witnesses at trial, 

clearly had a meaningful voice in the Moyse/West Face Action. Leitner and Burt were important 

witnesses at trial on the issue of whether the Consortium had been aware of or had taken 

advantage of Catalyst’s acquisition strategy for Wind. Justice Newbould clearly relied upon their 
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evidence in arriving at his decision that the Consortium was not responsible for Catalyst’s failure 

to acquire Wind. 

[97] The US Investors also had a community of interest with West Face in the action, not only 

through Leitner’s and Burt’s testimony, but also by reason of their status as members of the 

Consortium which Catalyst alleged was responsible for its failure to acquire Wind. 

Conclusion 

[98] For these reasons, I have concluded that the US Investors are privies of West Face for the 

purpose of issue estoppel and cause of action estoppel with respect to the Moyse/West Face 

Action. 

Globalive 

[99] As set out above, Globalive founded Wind with Orascom in 2008 and held the majority 

of the voting shares of Wind. In 2011, VimpelCom acquired the majority of Wind’s equity when 

it acquired Orascom. This ownership structure, in which Globalive was the controlling 

shareholder of Wind but VimpelCom held the majority equity interest, remained in place until 

September 2014 when the Consortium purchased VimpelCom’s interest in Wind through Mid-

Bowline. From 2008 until early 2015, Globalive’s executives managed Wind’s day-to-day 

operations. 

[100] Globalive submits that it is a privy of West Face with respect to the Moyse/West Face 

Action because it was a member of the Consortium and its representative, Simon Lockie 

(“Lockie”), Globalive’s Chief Legal Officer, testified in the plan of arrangement proceeding and 

at the Moyse/West Face trial. Lockie testified at the Moyse/West Face trial about Globalive’s 

relationship to VimpelCom and the Consortium, its involvement in supporting the negotiations 

between VimpelCom and Catalyst, the Consortium’s bid for VimpelCom’s interest in Wind and 

the regulatory environment at the time. His evidence was central to the factual matrix in the 

Moyse/West Face trial and was relied upon by Newbould J. in arriving at his decision at trial. 

This same evidence would have to be adduced again in Catalyst’s Current Action as it is highly 

relevant to its allegations in this proceeding. 

[101] Further, Newbould J. made findings of fact in the Moyse/West Face Action that related to 

the entire Consortium and not just West Face. This was necessary because Catalyst’s allegations 

in the Moyse/West Face Action were directed not just at West Face, but at the Consortium as a 

whole. Newbould J. made key findings about the actions of the entire Consortium at paras. 105 

and 122 of his reasons for judgment as follows: 

… As a result, neither VimpelCom nor Globalive had any discussions with any of 

the consortium members who had made the proposal before the exclusivity period 

that VimpelCom had with Catalyst expired on August 18, 2014. 

… 
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The basic strategy of Catalyst was based on its belief that Wind could not survive 

without Government concessions that would allow Wind to sell its spectrum to an 

incumbent by the end of five years. Even had West face or its consortium 

members been told of this strategy by Mr. Moyse or anyone else, it played no part 

in the reasoning of West face to bid as it did by itself and later with the 

consortium. 

[102] Globalive clearly had a “meaningful voice” in the Moyse/West Face Action by reason of 

Lockie’s participation as an important witness at trial. Further, Globalive had a clear 

“community of interest” with West Face in defeating Catalyst’ claims against the Consortium. I 

am therefore satisfied that Globalive is a privy of West Face with respect to the Moyse/West 

Face Action. 

[103] My decision is supported by the decision of E. Macdonald J. in Machado v. Pratt & 

Whitney Canada Inc.
27

 In that case, the plaintiff was dismissed for cause by his employer, Pratt 

& Whitney, because he was alleged to have sexually harassed three other employees. The 

plaintiff brought a claim before the Employment Standards Branch of the Ministry of Labour, 

and the referee found that Pratt & Whitney had just cause to dismiss the plaintiff. The three 

employees were witnesses in the proceeding before the referee. The plaintiff later sued Pratt & 

Whitney for unjust dismissal and the three employees for conspiracy and defamatory libel. The 

Court found that the three employees were privies to the proceeding before the referee because 

they had testified in that proceeding and their evidence was central to Pratt & Whitney’s defence 

to the claim before the referee. The action was dismissed against them on the basis of issue 

estoppel. 

Conclusion 

[104] For these reasons I have concluded that Globalive is a privy of West Face for the 

purposes of issue estoppel and cause of action estoppel with respect to the Moyse/West Face 

Action. 

Can VimpelCom and UBS rely upon the plan of arrangement to bar Catalyst’s Current Action 

against them? 

[105] The next issue I must decide is whether the release contained in Justice Newbould’s order 

dated February 3, 2016 approving the plan of arrangement bars Catalyst’s claims against 

VimpelCom and UBS in this proceeding. 

[106] As outlined above, the sale of Wind by the Consortium to Shaw was structured to 

proceed by a plan of arrangement. This was to enable Shaw to obtain clear title to Wind 

notwithstanding Catalyst’s claim for a constructive trust over West Face’s interest in Wind. 
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 Machado v. Pratt & Whitney Canada Inc., [1995] O.J. No. 1732 (Gen. Div.). 
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Ultimately, Catalyst withdrew its claim for a constructive trust and consented to Justice 

Newbould’s order dated February 3, 2016 approving the plan of arrangement. The plan of 

arrangement carves out certain specified claims that Catalyst is permitted to pursue and 

extinguishes all other possible claims relating to the transaction in article 4.5 of the plan which 

reads in part as follows: 

4.5 Paramountcy  

From and after the Effective Time … all actions, causes of action claims or 

proceedings (actual or contingent and whether or not previously asserted) based 

on or in any way relating to any Purchased Shares or Options shall be deemed to 

have been settled, compromised, released and determined without liability except 

as set forth herein; provided, however, that nothing in this section 4.5 shall be 

construed to extinguish any right of The Catalyst Capital Group Inc. to assert any 

of the following matters, with the exception of any constructive trust or equivalent 

remedy over the Purchased Shares, which shall be deemed to have been settled, 

compromised, released and determined without liability, along with all other 

claims in this section 4.5: 

(a) Its existing claims as asserted in the Amended Amended Statement of 

Claim as amended December 16, 2014 in the proceeding bearing Court 

File No. CV-14–507120 in the Ontario Superior Court of Justice, against 

West Face Capital Inc. and Brandon Moyse; 

(b) As against any person (as defined in the OBCA), any potential claim for a 

tracing of the money received by West Face Capital Inc. from the 

disposition of its interest in the Corporation pursuant to the Arrangement; 

or 

(c) As against the Former Shareholders, any potential claim relating to their 

acquisition from VimpelCom Ltd. of their interest directly or indirectly in 

WIND Mobile Corp., including, to the extent permitted by law, for a 

tracing of the money received by them pursuant to the Arrangement. 

[107] VimpelCom and UBS submit that none of Catalyst’s claims that are carved out in article 

4.5 are applicable to its claims against them in this proceeding. They argue that the court has 

jurisdiction to determine this issue as a question of law and dismiss Catalyst’s claim against them 

pursuant to Rule 21.01(1)(a) of the Rules of Civil Procedure.
28

  

[108] On a motion under Rule 21.01(1)(a), the moving party must show there is a question of 

law that can be determined without the adjudication of any factual issues. The court must accept 
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all of the facts pleaded in the statement of claim as proven for the purpose of the motion. 

Although additional evidence may be admitted on the motion with leave of the court, 

VimpelCom and UBS have not sought leave to introduce any evidence on this motion. 

[109] In my view, the application of the release in the plan of arrangement to VimpelCom and 

UBS is not a pure legal question because it requires a fact–driven analysis that includes 

consideration of the language of the document itself, the circumstances surrounding its 

execution, and evidence of the intention of the parties. The Supreme Court of Canada made it 

clear in Creston Moly Corp. v. Sattva Capital Corp.
29

 that the interpretation of a contract is a 

question of mixed fact and law “as it is an exercise in which the principles of contractual 

interpretation are applied to the words of the written contract, considered in light of the factual 

matrix”.
30

 

[110] In order to determine the scope of the terms of the plan of arrangement including Article 

4.5, the court must have regard to the facts giving rise to the plan. These facts are set out in the 

evidentiary record before this court for the purpose of VimpelCom’s and UBS’ abuse of process 

motions. However, I am not entitled to consider this evidence to determine their Rule 21.01(1)(a) 

motion. Therefore, in the absence of any evidence of the factual matrix giving rise to the terms of 

the plan of arrangement, I cannot determine whether it applies to VimpelCom and UBS. To do so 

would violate the principles of contractual interpretation set out by the Supreme Court of Canada 

in Sattva. 

[111] Further, it is not “plain and obvious” from the document itself that the parties who 

negotiated the plan of arrangement intended to extinguish any claim that Catalyst may have 

against VimpelCom or UBS. The intention of the plan of arrangement was to permit Shaw to 

purchase the shares of Mid-Bowline free from any claim that Catalyst might make concerning 

those shares. The plan of arrangement on its face had nothing to do with VimpelCom or UBS 

who were not parties to the plan of arrangement proceeding and had no interest in its outcome.  

[112] Article 2.1 of the plan of arrangement provides in part as follows: 

This Plan of Arrangement shall become effective at, and be binding at and after, 

the Effective Time on the Corporation, Guarantor, Purchaser, the Vendors and all 

Persons who were immediately prior to the Effective Time holders or beneficial 

owners of Purchased Shares or Options. 

[113]  VimpelCom and UBS are not included in Article 2.1. Based upon this Article, it is not 

plain and obvious to me that the plan of arrangement was intended to apply to claims against 

non-parties to the plan such as VimpelCom and UBS.  

                                                 

 

29
 Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633, [Sattva]. 

30
 Ibid at para. 50. 

20
18

 O
N

S
C

 2
47

1 
(C

an
LI

I)

1004



Page: 32 

 

Conclusion 

[114] The jurisprudence is clear that this type of motion can only be granted if it is plain and 

obvious that the action will fail. I cannot come to this conclusion with respect to VimpelCom’s 

and UBS’ motions under Rule 21.01(1)(a) without evidence of the factual matrix in relation to 

the plan of arrangement and accordingly their motions for this relief are dismissed. 

Should Catalyst’s breach of contract claims against Globalive and UBS be struck as disclosing 

no reasonable cause of action? 

[115] Globalive and UBS submit that Catalyst’s claim for breach of contract against them 

should be struck because it is plain and obvious that Catalyst’s statement of claim does not 

disclose a reasonable cause of action against them for breach of contract. 

[116] They argue that Catalyst has not pleaded sufficient facts in its statement of claim to 

sustain its breach of contract claim against either of them. In McCarthy Corp. PLC v. KPMG 

LLP
31

 Mesbur J. set out the following requirements for pleading breach of contract at para. 26: 

A claim for breach of contract must contain sufficient particulars to identify the 

nature of the contract, the parties to the contract and the facts supporting privity of 

contract between the plaintiff and defendant, the relevant terms of the contract, 

which term or terms was breached, and the damages that flow from that breach. It 

must also plead clearly who breached the term, and how it was breached. 

[117] Catalyst has not pleaded any of these elements against Globalive or UBS in its statement 

of claim. Globalive and UBS are not parties to either the Exclusivity Agreement or the 

Confidentiality Agreement. Paragraphs 28 and 43 of Catalyst’s statement of claim set out the 

parties to the Confidentiality Agreement and the Exclusivity Agreement and neither Globalive 

nor UBS are alleged to be parties to these agreements. I do not accept Catalyst’s submission that 

VimpelCom entered into these agreements as agent for Globalive and UBS because of the 

definition of “Authorised Person” in the Confidentiality Agreement and that they are therefore 

bound by the terms of the Confidentiality Agreement. This theory is not pleaded in Catalyst’s 

statement of claim. Further, there is no privity of contract between either Globalive or UBS and 

Catalyst and none is pleaded in Catalyst’s statement of claim. In my view this is fatal to 

Catalyst’s breach of contract claims against Globalive and UBS. 

[118] Ewaschuk J. made this clear in Napev Construction Ltd. v. Lebedinsky,
32

 when he stated 

as follows: 

                                                 

 

31
 McCarthy Corp. PLC v. KPMG LLP, [2007] O.J. No. 32 (S.C.J.). 

32
 Napev Construction Ltd. v. Lebedinsky, [1984] O.J. No. 1129, 25 A.C.W.S. (2d) 149 (Ont. H.C.). 
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It is trite law that a stranger to a contract cannot be sued on that contract … A 

person can be sued for breach of contract only when he or she has agreed to 

accept obligations or duties created by the contract. 

Conclusion 

[119] I have concluded for these reasons that it is plain and obvious that Catalyst’s breach of 

contract claims against Globalive and UBS cannot succeed and they should be struck. In light of 

the number of opportunities Catalyst has had to properly plead its breach of contract claims 

against Globalive and UBS (the statement of claim has already been amended three times) and 

the fact that there is no contract between Catalyst and either Globalive or UBS such that an 

amendment could produce a viable cause of action against them for breach of contract, I am of 

the view that I should not grant Catalyst leave to amend its statement of claim to properly plead 

its breach of contract claims. 

Conclusion 

[120] For the reasons outlined above Catalyst’s Current Action is dismissed as against all of the 

defendants as an abuse of process. It is also dismissed against West Face, the US Investors and 

Globalive on the grounds of issue estoppel and cause of action estoppel. 

[121] Catalyst’s breach of contract claims against Globalive and UBS are struck without leave 

to amend. 

[122] VimpelCom’s and UBS’ motions to dismiss Catalyst’s Current Action on the ground that 

it is barred against them by the release contained in the plan of arrangement are dismissed. 

Costs 

[123] If the parties cannot settle the issue of costs they may schedule a 9:30 a.m. appointment 

with me to determine costs. 

[124] I thank all counsel for their helpful submissions. 

 

 

 

 

 
HAINEY J. 

Released: April 18, 2018 
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On appeal from the judgment of Justice Gienn A. Hainey of the Superior Court of
Justice, dated April 18, 2018, with reasons reported at 2018 ONSC 2471.

Tulloch J.A.:

OVERVIEW

[1] This case arises out of the failed attempt by the appellant, The Catalyst

Capital Group Inc. ("Catalyst"), to purchase WIND Mobile Corp. ("Wind"). After its

attempt to purchase Wind failed, Catalyst sued the respondents claiming more

than $1 billion in damages. The motions judge dismissed the action on the basis

of issue estoppel, cause of action estoppel, and abuse of process.

[2] Catalyst appeals. For the reasons that follow, I would dismiss the appeal.

FACTS

(1) Background

[3] Wind is a Canadian telecommunications provider. From 2011 to 2014, it was

owned by the respondents VimpelCom Ltd. ("VimpelCom") and Giobalive Capital

Inc. ("Globalive"). VimpelCom held the majority of the total equity and Globalive

held the majority of the voting equity.
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[4] In 2013, VimpelCom announced its intention to sell its interest in Wind.

Catalyst began negotiating with VimpelCom to purchase that interest. The

respondent UBS Securities Canada Inc. ("UBS") advised VimpelCom in these

negotiations.

[5] The negotiations proceeded over many months and gave rise to two

agreements. On March 22, 2014, Catalyst and VimpelCom negotiated a

Confidentiality Agreement providing that the existence and content of their

negotiations were confidential. On July 23, 2014, Catalyst and VimpelCom signed

an Exclusivity Agreement pursuant to which VimpelCom could negotiate only with

Catalyst and could not solicit other bids. The exclusivity period under this

agreement expired on August 18, 2014.

[6] By August 11, 2014, a deal seemed imminent. However, on this date,

VimpelCom advised Catalyst that it wanted a $5 million to $20 million break fee

and insisted on shortening the regulatory approval period for the deal from three

months to two months. Catalyst refused to agree to these demands and ceased

negotiations. The negotiations between Catalyst and VimpelCom proved

unsuccessful. The exclusivity period expired on August 18, 2014 without a deal.

[7] After the exclusivity period expired, a group of purchasers (the "Consortium")

successfully purchased VimpelCom's interest in Wind. The Consortium concluded

the deal within a month of the exclusivity period's expiry. The Consortium had
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made an unsolicited purchase proposal to VimpelCom on August 6, 2014.

VimpelCom did not respond to the proposal until the exclusivity period under its

Exclusivity Agreement with Catalyst expired. The members of the Consortium

included the respondents West Face Capital Inc. ("West Face"), Tennenbaum

Capital Partners LLC ("Tennenbaum"), 64NM Holdings LP ("64NM LP"), 64NM

Holdings GP LLC ("64NM GP"), LG Capital Investors LLC ("LG"), Serruya Private

Equity Inc., and Novus Wireless Communications Inc. Globalive was not initially

part of the Consortium but joined the Consortium following the expiry of the

exclusivity period on August 18, 2014.

(2) Commencement of the Moyse Action

[8] Brandon Moyse ("Moyse"), a junior analyst at Catalyst, left Catalyst and

began working for West Face during the course of Catalyst's negotiations with

VimpelCom. He resigned from Catalyst after the signing of the Confidentiality

Agreement but before the conclusion of the Exclusivity Agreement. Catalyst

commenced an action against Moyse and West Face (the "Moyse Action") to

enforce the non-competition clause in Moyse's employment contract with Catalyst

prior to the failure of Catalyst's bid to acquire Wind.

[9] Following the Consortium's purchase of VimpelCom's interest in Wind,

Catalyst broadened the scope of the Moyse Action. It amended its statement of

claim to allege that Moyse had communicated confidential information to West
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Face about Catalyst's acquisition strategy with respect to Wind. Catalyst alleged

that West Face used the confidential information it received from Moyse to

successfully acquire Wind from VimpelCom. The amendments included a claim for

a constructive trust over West Face's interest in Wind.

(3) Plan of Arrangement Proceedings

[10] Not long after acquiring Wind, the Consortium agreed to sell the company

to Shaw Communications in December 2015. The sale proceeded by a plan of

arrangement under s. 182 of the Business Corporations Act, R.S.O. 1990, c. B. 16,

to enable Shaw to obtain clear title to Wind's shares notwithstanding Catalyst's

constructive trust claim. Catalyst opposed the plan because it would release the

constructive trust claim.

[11] In his decision on the plan of arrangement, reported as Re Mid-BowHne

Group Corp., 2016 ONSC 669, Newbould J. made several adverse findings

against Catalyst:

1) Catalyst deliberately delayed its claim against West Face to prevent it from

selling its shares (para. 33);

2) Catalyst knew the facts underlying its claim for inducing breach of contract in

March 2015 but only mentioned this claim for the first time in oral argument

at the plan of arrangement hearing in January 2016 (paras. 52,56);
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3) Catalyst acted in bad faith by choosing to "!ie in the weeds" until the hearing

of the plan of arrangement application and then springing the "new theory" of

inducing breach of contract (para. 59).

[12] Newbould J. did permit Catalyst to pursue a mini-trial of its constructive trust

claim in the plan of arrangement proceedings. However, he declined to permit

Catalyst to advance its claim for inducing breach of contract in this mini-trial.

Catalyst ultimately declined to pursue a mini-triai, and Newbould J. approved the

plan of arrangement on February 3,2016.

[13] In early February 2016, following the revelation of Catalyst's intention to

bring a claim for inducing breach of contract, counsel for West Face explicitly

invited Catalyst to amend its pleadings in the Moyse Action to include such a claim

if Catalyst in fact intended to pursue it. Catalyst declined to do so. The parties to

the Moyse Action proceeded to schedule trial dates for June 2016.

(4) Commencement of Current Action

[14] Five days before the trial in the Moyse Action was to begin, Catalyst issued

its statement of claim against West Face and the other respondents to the current

action (the "Current Action") alleging breach of contract, breach of confidence,

conspiracy, and inducing breach of contract. Counsel for West Face immediately

wrote to Catalyst's counsel, asserting that the Current Action was litigation by
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installment and an abuse of process. Catalyst did not take any steps in response

to this protest and instead proceeded to trial in the Moyse Action.

(5) Decisions in the Moyse Action

[15] In reasons reported at 2016 ONSC 5271, 35 C.C.E.L. (4th) 242 ("Moyse

Trial Reasons"), Newbould J. found that Catalyst had failed to make out each of

the three elements of the breach of confidence claim. First, Moyse did not

communicate any confidential information about Catalyst's acquisition strategy to

West Face. Second, West Face made no use of such information in acquiring

Wind. Third, even if West Face made use of Catalyst's confidential information,

Catalyst suffered no detriment.

[16] Newbould J.'s findings on the detriment requirement of the breach of

confidence cause of action are most relevant to this appeal. First, Newbould J.

found that it was Catalyst's failure to agree to the break fee that VimpelCom

requested that caused Catalyst to cease negotiations with VimpeiCom: para. 130.

Second, Newbould J. found that there was "no chance" that Catalyst could have

closed the deal with VimpelCom because Catalyst insisted on making the deal

conditional on receiving regulatory concessions from Industry Canada, a condition

VimpelCom was unwilling to agree to: para. 131.

[17] In reasons reported at 2018 ONCA 283, 130 O.R. (3d) 675 ("Moyse ONCA

Reasons"), this court dismissed Catalyst's appeal. This court rejected Catalyst's
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attack on Newbould J.'s factual findings. Contrary to Catalyst's submissions, this

court found that Catalyst was free to amend its pleadings in the Moyse Action to

include a claim for inducing breach of contract but elected not to do so: para. 40.

Similarly, this court noted that evidence pertaining to the dealings between

VimpelCom, on the one side, and West Face and the Consortium on the other was

relevant to Catalyst's claim and West Face's defence that it pursued its own

strategies to purchase the Wind shares. The court noted that Catalyst did not

object to any of this evidence at trial: paras. 41-42. The Supreme Court dismissed

Catalyst's application for leave to appeal: [2018] S.C.C.A. No. 295.

(6) Decision of the Motions Judge: 2018 ONSC 2471

[18] The respondents in the Current Action moved to dismiss Catalyst's claims.

Following this court's dismissal of Catalyst's appeal in the Moyse Action, the

motions judge released comprehensive reasons dismissing Catalyst's claim

("Motions Reasons"). The motions judge dismissed the claim on the basis of issue

estoppel and cause of action estoppel against VimpelCom and Globalive, as well

as against Tennenbaum, 64NM LP, 64NM GP, and LG (the "US Investors"), While

Globalive and the US Investors were not parties to the Moyse Action, the motions

judge found that they were privies of West Face. The motions judge also dismissed

Catalyst's claim against all respondents as an abuse of process. Finally, the

motions judge struck Catalyst's claim of breach of contract against Globalive and

UBS without leave to amend.
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[19] First, the motions judge applied issue estoppel to dismiss the claim against

VimpelCom, Globalive, and the US Investors because he found that Catalyst was

trying to re-litigate the issue of why Catalyst failed to acquire Wind from

VimpelCom. For the motions judge, Catalyst's claim was premised on a new theory

that the Consortium conspired to induce VimpelCom to insist on a break fee

condition that it knew Catalyst would reject. Newbould J., however, had found that

Catalyst had no chance of concluding the deal. He found that there was no

evidence that the Consortium's bid played any part in VimpelCom's decision to

request a break fee, and that it was VimpelCom's refusal to agree to making the

purchase conditional on receiving regulatory concessions that made a deal

impossible. Thus, for Catalyst to succeed in the Current Action, the court would

have to make a finding inconsistent with that of Newbould J. The motions judge

declined to exercise his residual discretion not to apply issue estoppel because

Catalyst was not entitled to a "second bite at the cherry": para. 75.

[20] Second, the motions judge applied cause of action estoppel to dismiss the

claim against VimpelCom, Globalive, and the US Investors because he concluded

that Catalyst's claims in the Moyse Action and the Current Action arose from the

same set of facts. The motions judge identified those facts as Catalyst's failure to

acquire Wind and Wind's subsequent acquisition by the Consortium. Newbould J.

determined this issue against Catalyst in the Moyse Action. While Catalyst

advanced a new theory of liability in the Current Action, it could have and should
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have advanced this theory in the Moyse Action. Newbouid J.'s ruling in the plan of

arrangement proceedings did not bar it from doing so.

[21] Third, the motions judge dismissed Catalyst's claims against all the

respondents as an abuse of process because he found that Catalyst was

attempting to re-litigate why its bid failed. He stressed two factors: first, Catalyst

could have advanced its claims from the Current Action in the Moyse Action; and

second, for Catalyst to succeed in the Current Action, the court would have to

make factual findings inconsistent with those of Newbould J.

[22] Finally, the motions judge struck Catalyst's claim for breach of contract

against Globalive and UBS without leave to amend. He found that Catalyst had

failed to plead the required elements of a breach of contract claim because it failed

to plead that Globalive and UBS were parties to the Exclusivity Agreement and the

Confidentiality Agreement. He declined leave to amend because Catalyst had

many opportunities to properly plead its breach of contract claim and no

amendment could produce a viable cause of action.

ISSUES

[23] The following issues arise on this appeal:

1) Did the motions judge err in dismissing the Current Action on the ground

of issue estoppel?
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2) Did the motions judge err in dismissing the Current Action on the ground

of cause of action estoppel?

3) Did the motions judge err in dismissing the Current Action as an abuse

of process?

4) Did the motions judge err in striking Catalyst's pleadings of breach of

contract against UBS and Globalive without leave to amend?

ANALYSIS

Standard of Review

[24] This court owes deference to the motions judge's application of the tests for

issue estoppel, cause of action estoppel, and abuse of process. As the Supreme

Court held in Penner v. Niagara (Regional Police Sen/ices Board), 2013 SCC 19,

[2013] 2 S.C.R. 125, at para. 27, the decision to apply issue estoppel is

discretionary. Accordingly, an appellate court should intervene only if the motions

judge misdirected himself, came to a decision that is so clearly wrong as to be an

injustice, or gave no or insufficient weight to relevant considerations. This same

standard of review applies to the application of the tests for cause of action

estoppel and abuse of process: Law Society of Manitoba v. Mackinnon, 2014

MBCA 28, 370 D.L.R. (4th) 385, at para. 31; Burcevski v. Ambrozic, 2011 ABCA

178, 505 A.R. 359, at paras. 7-9, leave to appeal refused, [2011]S.C.C.A. No. 388.
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I agree with the respondents that Catalyst has not pointed to an extricable error of

law that would justify applying the correctness standard.

(1) Did the motions Judge err in dismissing the Current Action on
the ground of issue estoppel?

(a) The Law

[25] In Danyluk v. Ainsworth Technologies Inc., 2001 SCC 44, [2001] 2 S.C.R.

460, at para. 25, the Supreme Court outlined the three requirements for issue

estoppel:

1) The same question has been decided;

2) The judicial decision said to give rise to the estoppel is final; and

3) The parties to the judicial decision or their privies were the same persons as

the parties to the proceeding in which the estoppel is raised or their privies.

Even if all three requirements are met, however, the court still has a residual

discretion not to apply issue estoppel when its application would work an injustice:

Danyluk, at paras. 62-63.

[26] The second and third of these requirements were not seriously contested in

this court. Catalyst's only argument on the third requirement is that parties can only

be privies if the same question is involved in both proceedings. Catalyst does not

argue that, should this court: find that the same question is involved in both
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proceedings, the US Investors and Globalive were insufficiently connected to West

Face to be its privies. Accordingly, the focus of these reasons is on the first

requirement, that the question decided in the two proceedings be the same, as

well as on the residual discretion.

[27] Different causes of action may have one or more material facts in common.

Issue estoppel prevents re-litigation of the material facts that the cause of action

in the prior action embraces: Dany!uk, at para. 54. However, the question out of

which the estoppel arises must be "fundamental to the decision arrived at" in the

prior proceedings: Angle v. M.N.R., [1975] 2 S.C.R. 248, at p. 255. According!y,

the question must be "necessarily bound up" with the determination of the issue in

the prior proceeding for issue estoppel to apply: Danyluk, at paras. 24, 54.

[28] Catalyst argues that the motions judge erred in applying issue estoppel for

the following reasons:

1) Newbouid J.'s findings in the Moyse Action were obiter and collateral to his

decision;

2) Newbould J.'s findings are merely overlapping facts and are incidenta! to

Catalyst's claims in the Current Action;

3) Catalyst may be entitled to a remedy without any inconsistent findings; and

4) The exercise of residual discretion favours not applying issue estoppel.

[29] I disagree and would reject this ground of appeal.
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(b)Newbould J.'s Findings Are Not Obiter

[30] Catalyst submits that Newbould J.'s findings are in obiter and collateral

because they were not necessary to his decision. For Catalyst, the central issue in

the Moyse Action was whether Moyse passed confidential information to West

Face and since Newbould J. found that Moyse had not, his other findings were

collateral.

[31] I would reject this submission. Catalyst's submission is premised on the

assumption that the only fundamental issue in the Moyse Action was whether

Moyse passed confidential information to West Face. However, to succeed in its

breach of confidence claim, Catalyst was also required to prove that West Face

used confidential information in its bid for Wind and that this misuse caused

detriment to Catalyst: Moyse ONCA Reasons,at para. 8.

[32] Canadian courts have consistently rejected the argument that a judicial

finding is merely dictum or collateral because there was another sufficient basis

for the judge's decision. In Stuart v. Bank of Montreal (1909), 41 S.C.R. 516, the

Supreme Court rejected the argument that a judicial finding that is "a distinct and

sufficient ground for its decision [is] a mere dictum because there is another ground

upon which, standing alone, the case might have been determined": p. 534, per

DuffJ. (FitzpatrickC.J. concurring), pp. 539-540, perAnglin J., quoting New South

Wales Taxation Commissioners v. Palmer, [1907] A.C. 179 (P.C.), at p. 184. More
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recently, the Federal Court of Appeal held that a judge's finding on one necessary

element of a claim gave rise to issue estoppel even though the judge had earlier

in his reasons reached a conclusion on another element that was sufficient to

dispose of the claim: Pharmascience Inc. v. Canada (Health), 2007 FCA 140,282

D.L.R. (4th) 145, at paras. 34-35.

[33] As West Face submits, accepting Catalyst's argument would lead to absurd

consequences, because it would make the applicability of issue estoppel

dependent on the order in which the court chooses to address issues in its reasons.

Baron Bramwell's statement in Membery v. The Great Western Railway Co.

(1889), 14 App. Cas. 179 (H.L), at p. 187, cited in Stuart by Anglin J. at p. 539,

provides a complete answer to Catalyst's argument:

Of course it is in a sense not necessary that I should
express an opinion on this as the ground I have first
mentioned, in my opinion, disposes of the case. But if,
instead of mentioning that ground first, I had mentioned
the one I am now dealing with, it would, on the same
reasoning, be unnecessary to mention that. What I am
saying is not obiter, not a needless expression of opinion
on a matter not relevant to the decision. There are two
answers to the plaintiff; and I decide against him on both;
on one as much as on the other.

(c) Newbould J/s Findings Are Central to the Current Action

[34] Catalyst further submits that Newbould J.'s findings are merely overlapping

facts such that the same question was not determined. For Catalyst, the Moyse
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Action was about confidential information that Moyse received and transmitted. In

contrast, Catalyst submits that this action concerns the transmission of confidential

information by VimpelCom and/or UBS to the Consortium in breach of the

Confidentiality Agreement and the Exclusivity Agreement. As a result, it follows

that Newbould J.'s finding that even if Moyse did pass on confidential information

to West Face, and such confidential information did not cause detriment to

Catalyst, it does not mean that confidential information that VimpelCom and/or

UBS leaked to the Consortium did not cause detriment to Catalyst.

[35] I do not accept this argument. It is facially appealing. However, it is premised

on a misunderstanding of what the parties put at issue in the Moyse Action.

[36] The Moyse Action necessarily concerned the overall conduct of West Face

and the other Consortium members. As Catalyst had no direct evidence that

Moyse gave West Face confidential information, it submitted that the court should

infer from all the evidence that he did so: Moyse Trial Reasons, at para. 7. As

Newbould J. recognized, this required the court to examine West Face's "overall

course of conduct" to determine if there was a transfer of Catalyst's confidential

information or if there were other explanations for West Face's conduct; Moyse

Trial Reasons, at paras. 72-73. Therefore, whether West Face received any

confidential information in breach of the Confidentiality Agreement and the
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Exclusivity Agreement, and whether West Face's use of confidential information

caused any detriment to Catalyst, were live issues at trial.

[37] Newbould J. was thus required to analyze whether the conduct of West Face

and other Consortium members was consistent with the use of confidential

information and whether there was any evidence that the use of confidential

information caused Catalyst a detriment. He was entitled to draw inferences from

the evidence as to what would likely have happened but for a misuse of confidential

information: Cadbury Schweppes Inc. v. FBI Foods Ltd., [1999] 1 S.C.R. 142, at

para. 73. As the motions Judge noted, West Face invited Newbouid J. to make

findings of fact that Catalyst failed to acquire Wind because it refused VimpelCom's

demand for a break fee and because it would have been unable to obtain

regulatory concessions. Catalyst did not object to any of these proposed findings

of fact as being outside of the scope of the Moyse Action: Motions Reasons, at

para. 40. In fact, Catalyst elicited considerable evidence on the dealings between

VimpelCom and UBS, and the Consortium, and urged Newbould J. to make certain

findings in respect of these dealings: Moyse ONCA Reasons, at para. 42. Catalyst

cannot now complain that it was improper for Newbould J. to make contrary

findings or that those contrary findings were not essential to his decision.

[38] I thus do not accept Catalyst's argument that Newbould J.'s findings on

detriment were restricted to detriment from confidential information transmitted by
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Moyse. Perhaps this would have been the case had Catalyst litigated the Moyse

Action differently or had it produced direct evidence of leaks of confidential

information by Moyse. However, Catalyst chose to put at issue not only the

Consortium's entire conduct, but also the reasons why Catalyst failed to acquire

Wind and whether misuse of confidential information by the Consortium had

anything to do with that failure. As this court found, Newbould J. did not overstep

his bounds in finding against Catalyst on these issues: Moyse ONCA Reasons, at

paras. 39-42.

(d)Newbould J.'s Findings Would Bar Catalyst from Establishing

Liability

[39] Catalyst submits that Newbould J.'s findings about why it failed to acquire

Wind would not bar it from gaining a remedy for its claims. Catalyst argues that,

even accepting Newbould J.'s findings, it is nonetheless entitled to recovery. I

would reject this submission.

[40] In its argument, Catalyst focuses in particular on its claims against West

Face, Globalive, and the US Investors for breach of confidence and inducing

breach of contract. Relying on certain statements in Cadbury Schweppes that

establish that the court has jurisdiction to grant a remedy dictated by the facts of

the case rather than strict doctrinal considerations, Catalyst submits that it may be
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entitled to equitable remedies such as an accounting of profits even if it suffered

no financial loss.

[41] However, the jurisprudence is clear that a claimant must prove detriment to

establish liability for breach of confidence, inducing breach of contract, and

conspiracy: Lysko v. Braley (2006), 79 O.R. (3d) 721 (CA), at paras. 17-19;

Persaud v. Telus Corporation, 2017 ONCA 479, at para. 26; Cement LaFarge v.

B.C. Lightweight Aggregate, [1983] 1 S.C.R. 452, at pp. 471-472. There is no

contradiction between this requirement to prove detriment and the passages from

Cadbury Schweppes that Catalyst points to. Lysko explicitly accepted that Cadbury

Schweppes adopted a broad definition of detriment but confirmed the requirement:

paras. 18-19. Accordingly, Newbould J.'s findings would bar Catalyst from

establishing the liability of West Face, Globalive, and the US Investors for breach

of confidence, inducing breach of contract, and conspiracy.

[42] Nor do I accept that the fact that detriment is not required to establish liability

for breach of contract changes my analysis. Catalyst did not plead breach of

contract against West Face or the US Investors. Admittedly, Catalyst did plead

breach of contract against Globalive. However, as I will explain later in these

reasons, the motions judge correctly struck Catalyst's pleading of breach of

contract against Globalive as disclosing no reasonable cause of action without

leave to amend. Accordingly, Catalyst was required to prove detriment for each of
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the causes of action it validly pled against West Face, Globalive, and the US

Investors.

[43] Moreover, I do not place weight on the availability of alternative remedies.

Catalyst did not plead any of the alternative remedies such as an accounting for

profits that it now refers to on appeal. Instead, it repeatedly pled that the breach of

confidence and inducement of breach of contract caused it to fail to acquire Wind.

This is a precise inconsistency with Newbould J.'s findings.

[44] These inconsistencies also lead me to reject Catalyst's submission that the

fact that it has pled different causes of action in the Current Action means issue

estoppel cannot apply. Issue estoppel applies precisely when there are different

causes of action as long as those causes of action have a material fact in common:

Danyiuk, at para. 54. For instance, in Danyluk, the claim to unpaid commissions

was a material fact in both the administrative proceeding under the Employment

Standards Act, R.S.O. 1990, c. E. 14, and the civil claim for wrongful dismissal:

para. 55. In the present case, the motions judge correctly identified that the need

to prove detriment, namely that the respondents' conduct caused Catalyst to fail

to acquire Wind, was a material fact common to the relevant causes of action

Catalyst asserted in both actions.

[45] Lastly, I do not accept that issue estoppel cannot apply even in the face of

Newbould J.'s findings because those findings simply overlap with the issues in
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the Current Action and are not fundamental to his decision. Comparing the present

case with the Supreme Court's decision in Angle illustrates that Newbould J.'s

findings were not merely overlapping. Angle was a case involving merely

overlapping facts. There, Dickson J. concluded that a finding that a shareholder

was not under an obligation to pay a corporation for a benefit was not legally

indispensable to the judgment En the prior tax proceeding as this indebtedness was

only relevant to a subsidiary issue. There was no necessary inconsistency

between the shareholder being obligated to pay the corporation and the decision

that the shareholder had received a taxable benefit: pp. 255-256. In contrast, here

Newbould J.'s finding that there was no chance Catalyst could have successfully

concluded a deal with VimpelCom made it impossible for Catalyst to succeed on

its breach of confidence claim in the Moyse Action. This finding similarly makes it

impossible for Catalyst to succeed on its claims in the Current Action against West

Face, Giobalive, and the US Investors for breach of confidence, inducing breach

of contract, and conspiracy without a court having to make inconsistent findings,

as proof of loss is an element of those claims.

(e) Residual Discretion

[46] Catalyst argues that the motions judge erred in not exercising his residual

discretion to permit Catalyst's action to proceed. Relying on Dany!uk, Catalyst

argues that the motions judge's analysis was cursory and that he erred En principle

by failing to address the factors for and against the exercise of the discretion.

1029



Page: 22

Catalyst submits that applying issue estoppel results in an injustice to Catalyst

because there has been no discovery of VimpelCom or UBS regarding the

circumstances surrounding the sale ofVimpelCom's shares of Wind.

[47] I would not accept this argument. The court does have residual discretion,

but its exercise is more limited in nature in this case because the Moyse Action

was a court proceeding, not an administrative proceeding as in Danyluk: Dany!uk,

at para. 62. The passage in the motions judge's reasons where he explicitly

referred to residual discretion was brief. However, his conclusion, at para. 75, that

Catalyst failed to put its "best foot forward" and is not entitled to a "second bite at

the cherry" was reasonable. It must be read in light of the motions judge's extensive

reasons addressing Catalyst's failure to advance its current claims in the Moyse

Action and its attempt to re-litigate Newbould J.'s findings in the Moyse Action.

[48] Finally, I am not convinced that the application of issue estoppel in these

circumstances would work an injustice. In Danyiuk, the court found such an

injustice because the appellant's claim to empioyment commissions was never

properly adjudicated due to procedural unfairness in the administrative

proceedings the appellant pursued before commencing a civil action: para. 80. In

contrast, in this case, Catalyst received a procedurally fair trial, the result of which

this court upheld on appeal, While issue estoppel bars Catalyst from eliciting

evidence and advancing new theories of liability against West Face, this is not a
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manifest injustice since Catalyst could have eilcited that evidence and advanced

those theories in the Moyse Action.

(2) Did the motions judge err in dismissing the Current Action on
the ground of cause of action estoppel?

(a) The Law

[49] The purpose of cause of action estoppel is to prevent the re-litigation of

claims that have already been decided. As expressed by Vice Chancellor Wigram

in Henderson v. Henderson (1843), 67 E.R. 313, at p. 319, it requires parties to

"bring forward their whole case." The court: thus has the power to prevent parties

from re-litigating matters by advancing a point in subsequent proceedings which

"properly belonged to the subject of the [previous] litigation".

[50] For cause of action estoppel to apply, the basis of the cause of action and

the subsequent action either must have been argued or could have been argued

in the prior action if the party in question had exercised reasonable diligence:

Grandviewv. Doering, [1976] 2 S.C.R. 621, at p. 638. That said, I accept Catalyst's

submission that it is not enough that the cause of action could have been argued

in the prior proceeding. It is also necessary that the cause of action properly

belonged to the subject of the prior action and should have been brought forward

in that action: Hoque v. Montreal Trust Co. of Canada, 1997 NSCA 153,162 N.S.R.

(2d) 321, at para. 37, leave to appeal refused, [1997] S.C.C.A. No. 656;
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Pennyfeather v. Timminco Ltd., 2017 ONCA 369, at para. 128, leave to appeal

refused, [2017] S.C.C.A. No. 279.

[51] Like issue estoppel, cause of action estoppel also requires a final judicial

decision and that the parties to that decision were the same persons or the privies

to the parties to the present proceeding: Pennyfeather, at para. 128; Canam

Enterprises Inc. v. Coles (2000), 51 O.R. (3d) 481 (C.A.), at para. 21, rev'd on

other grounds, 2002 SCC 63, [2002] 3 S.C.R. 307. As these requirements were

not seriously contested before us, I will not discuss them further.

(b) Catalyst Could Have Brought Forward its Claims in the Moyse

Action

[52] Catalyst submits that cause of action estoppel should not appiy because it

could not have brought forward its current claims in the Moyse Action. In particular,

Catalyst argues that it was barred from advancing its claim for inducing breach of

contract in the Moyse Action. Newbould J., however, found that Catalyst was

aware of its claim for inducing breach of contract by March 2015 and that it chose

to "lie in the weeds" rather than assert its claim: Mid-Bowline, at para. 59. Catalyst

never took steps to amend its pleadings in the Moyse Action to add a claim for

inducing breach of contract in the Moyse Action even though West Face explicitly

invited it to four months prior to the trial. This case is thus analogous to Martin v.

Goldfarb, [2006] O.T.C. 629 (S.C.), where Perel! J. applied cause of action
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estoppel against corporate claims when the individual plaintiff had the opportunity

to join the corporate claims to a previous individual action but failed to do so: at

paras. 70, 78-79.

[53] Furthermore, I would reject Catalyst's argument that the possibility that new

evidence would be obtained from VimpelCom and UBS regarding the sale of Wind

in the Current Action means that cause of action estoppel should not apply. New

evidence is only a basis to re-open litigation if it would "entirely chang[e]" the case

and the party could not have reasonably ascertained it through reasonable

diligence: Grandview, at pp. 636-637. Even assuming that the new evidence was

so important as to entirely change the case, Catalyst could have ascertained this

evidence through reasonable diligence in the Moyse Action. Catalyst knew of the

facts underlying its claim for inducing breach of contract by March 2015. It thus

had ample time to elicit this evidence at the trial of the Moyse Action. In Grandvlew,

the plaintiff [earned of a new theory of liability only following the trial of the first

action, and the majority of the Supreme Court still applied cause of action estoppel:

pp. 632-633. Here, the case for applying cause of action estoppel is even more

compelling, as Catalyst was aware of its new theory of liability more than a year

prior to the trial of the Moyse Action.
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(c) Catalyst Should Have Brought Forward its Claims in the Moyse

Action

[54] Catalyst's central argument on cause of action estoppel is that it was

appropriate for Catalyst to advance its current claims in a new action rather than

amending its pleadings in the Moyse Action. Catalyst submits that the focus of the

Moyse Action was the leak of confidential information by Moyse. In contrast, the

Current Action focuses on breaches of the Exclusivity and Confidentiality

Agreements that West Face allegedly induced. The Current Action thus involves

separate and distinct causes of action that flow from distinct legal relationships.

Catalyst submits that the factors Hoque outlined to guide the court's determination

of whether a party should have raised a matter in a prior proceeding show that

Catalyst should not have advanced its current claims in the Moyse Action.

[55] I do not agree. In Hoque, at para. 37, Cromwell J.A. (as he was then)

outlined several factors that are relevant to whether a matter should have been

raised in a prior proceeding. These include the following:

1) Whether the second proceeding is a collateral attack against the earlier

judgment;

2) Whether the second proceeding relies on evidence that could have been

discovered in the past proceeding with reasonable diligence; and
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3) Whether the second proceeding relies on a new legal theory that could have

been advanced in the past proceeding.

[56] These three factors weigh against Catalyst in this case. As I have already

found, the Current Action would require the court to make findings inconsistent

with those of Newbould J. in order for Catalyst to establish liability for conspiracy,

breach of confidence, and inducing breach of contract. It thus involves a collateral

attack against Newbould J.'s trial decision. Moreover, as I have previously stated,

the new evidence that Catalyst points to could have been discovered in the Moyse

Action through reasonable diligence.

[57] The same is true of Catalyst's new legal theory that Globalive and UBS

communicated confidential information to the Consortium and the Consortium

used this information to induce VimpelCom to breach the Exclusivity and

Confidentiality Agreements. 1 agree with Catalyst that its legal theory of causation

in the Current Action is distinct from its theory of causation in the Moyse Action.

However, I accept West Face's submission that this is analogous with Grandview,

where the majority of the Supreme Court applied cause of action estoppel. In

Grandview, the subject matter of both actions was that water flowed from the

defendant's land onto the plaintiff's. Only the theory as to which way the water

reached the plaintiff's land changed between the two actions. Similarly, in this

case, the subject matter of both the Moyse Action and the Current Action is the
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flow of confidential information to West Face. While Catalyst does have a different

legal theory in this action, that theory only outlines a different means by which

confidential information flowed to and was used by West Face.

[58] Nor am I persuaded that the different legal claims Catalyst has advanced in

this action bar the operation of cause of action estoppel. I acknowledge that the

existence of a "separate and distinct" cause of action is a factor that might weigh

against applying cause of action estoppel: Hoque, at para. 37. However, as Sharpe

J. (as he was then) held in Las Vegas Strip Ltd. v. Toronto (City) (1996), 30 O.R.

(3d) 286 (Gen. Div.), at p. 297, aff'd (1997), 32 O.R. (3d) 651 (C.A.), the iaw does

not permit the manipulation of the underiying facts to advance a new legal theory.

Similarly, this court has held that cause of action estoppel bars "a subsequent

lawsuit relating to the same loss being advanced on a different cause of action":

Lawyers' Professional Indemnity Co. v. Rodriguez, 2018 ONCA 171,139 O.R. (3d)

641, at para. 47, leave to appeal refused, [2018] S.C.C.A. No. 128 (Emphasis

added).

[59] I find that Sharpe J.'s decision in Las Vegas Strip is analogous and confirms

that cause of action estoppel should apply even though Catalyst has advanced

distinct legal claims in the Current Action. In Las Vegas Strip, a strip club

unsuccessfully argued that its operation was a legal non-conforming use under a

municipal bylaw in a prior proceeding. The strip club then commenced a
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subsequent proceeding alleging that the bylaw was invalid on municipal law and

Charter grounds. Sharpe J. acknowledged that the strip club had raised "new legal

arguments" in the second proceeding: p. 298. However, he found that it was barred

from doing so because the prior proceedings put squarely in issue the same matter

central to the second proceeding, namely the strip club's legal right to operate. The

strip club was free to raise the municipal law and Charter arguments in the prior

proceeding but elected not to do so: pp. 295-296. This court affirmed Sharpe J/s

decision on the same basis: p.651.

[60] Similarly, in this case Catalyst was free to raise its inducing breach of

contract and conspiracy claims in the Moyse Action but elected not to do so. I

acknowledge, as Sharpe J. did, that Catalyst has raised new legal arguments.

However, the motions judge reasonably concluded, at para. 78 of his reasons, that

these new legal arguments arose from the same set of facts, namely Catalyst's

failure to acquire Wind and its acquisition by the Consortium. Catalyst's current

claims certainly sought to add certain facts related to VimpelCom and UBS's

conduct and to subtract other facts related to Moyse's conduct. However, as

Sharpe J. held in Las Vegas Strip, attempting to add or subtract facts does not

change the reaiity that the underlying subject matter is the same and all of the facts

were available in the earlier action: p. 297.
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(3) Did the motions judge err in dismissing the Current Action as
an abuse of process?

(a) The Law

[61] It is well-recognized that the re-litigation of issues that have been before the

courts in a previous proceeding will create an abuse of process. As stated by the

Supreme Court of Canada in Toronto (City) v. C.U.P.E., Local 79, 2003 SCC 63,

[2003] 3 S.C.R. 77, at para. 52:

[F]rom the system's point of view, relitigation carries
serious detrimental effects and should be avoided unless
the circumstances dictate that relitigation is in fact
necessary to enhance the credibility and the
effectiveness of the adjudicative process as a whole.

[62] The abuse of process doctrine applies to prevent the attempt to impeach a

judicial finding by re-litigation in a different forum: C.U.P.E., at para. 46. It is a

flexible doctrine unencumbered by the mutuality of parties requirement that applies

to issue estoppel and cause of action estoppel: C.U.P.E., at para. 37. While abuse

of process does include a finality requirement, that requirement is met in this case

because the Supreme Court dismissed Catalyst's application for leave to appeal

from this court's decision in the Moyse Action.

[63] The need to protect the integrity of the adjudicative functions of courts

compels a bar against re-iitigation: C.U.P.E., at para. 43. Ifre-litigation leads to the

same result, there will be a waste of judicial resources, and if it leads to a different

result, the inconsistency will undermine the credibility of the Judicial process:
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C.L/.P.E, at para. 51. The law thus seeks to avoid re-litigation primarily for two

reasons: first, to prevent overlap and wasting judicial resources; and second, to

avoid the risk of inconsistent findings: Petrelli v. Lindell Beach HoHday Resort Ltd.,

2011 BCCA367, 24 B.C.L.R. (5th) 4, at para. 71; see also C.U.P.E., at para. 51;

Donald J. Lange, The Doctrine of Res Judicata in Canada, 4th ed. (Markham, ON:

LexisNexis Canada Inc., 2015), pp. 217-218.

(b)The Current Action is an Abuse of Process

[64] The motions judge rightly concluded that Catalyst's Current Action was an

abuse of process as against all respondents because the Current Action is an

attempt to re-litigate the findings in the Moyse Action.

[65] Both of the concerns underlying the abuse of process doctrine are present

here. Catalyst's claim is abusive both because: (a) it directly overlaps with the

issues that were before the court in the Moyse Action; and (b) it can only be

successful if the court rejects the findings made by Newbould J. For the reasons

already outlined under issue estoppel and cause of action estoppel, Catalyst is

trying to re-litigate Newbould J.'s factual finding that Catalyst's own actions caused

its failure to acquire Wind. This is an abuse of process.

[66] Moreover, Catalyst's behaviour exhibits classic signs of re-litigation.

Newbould J. found that Catalyst chose to "lie in the weeds" for strategic reasons

and then to spring a new theory at the last moment: Mid-Bowiine Group, at para.
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59. Catalyst filed its statement of claim in the Current Action mere days before the

trial of the Moyse Action. This is analogous to Bear v. Merck Frosst Canada & Co.,

2011 SKCA 152, 345 D.L.R. (4th) 152. where a law firm directed the

commencement of a new class action merely a day after it exhausted its appeal

processes of the dismissal of the previous class action. In that case, the

Saskatchewan Court of Appeal found that there was nothing in the second class

action that could not have been advanced in the first class action and that the law

firm was attempting "to litigate by installment": paras. 76-78. Accordingly, the court

found that the new class action was an abuse of process.

[67] Catalyst's submission that abuse of process is not intended to prevent the

raising of a separate cause of action in a subsequent action should be rejected.

As previously discussed, Catalyst could have raised the claims it advances in the

Current Action in the Moyse Action. It elected not to. As this court recently held,

abuse of process applies where issues "could have been determined" but were

not: Winter v. Sherman Estate, 2018 ONCA 703, 42 E.TR. (4th) 181, at para. 7.

Moreover, it also applies to prevent re-litigation of previously decided facts: Winter,

at para. 8. As previously stated, for Catalyst to succeed in the Current Action, a

court would have to reach different factual findings from those of Newbould J. on

the reasons why Catalyst failed to acquire Wind.
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[68] Moreover, none of the factors the Supreme Court outlined in C.U.P.E. that

would permit re-Ntigation apply in this case. The Supreme Court stated, at para.

52, that it might be appropriate to permit re-litigation in the following circumstances:

1) When the first proceeding is tainted by fraud or dishonesty;

2) When fresh, new evidence, previously unavailable, conclusively impeaches

the original results; or

3) When fairness dictates that the original result should not be binding in the

new context.

[69] Catalyst does not allege that the first proceeding is tainted by fraud or

dishonesty. To the extent that there is a possibility that new evidence from

VimpeiCom and UBS regarding the sale of Wind might impeach the original

results, this evidence was not previously unavailable and could have been

adduced by Catalyst at the trial of the Moyse Action. As for the fairness factor, the

Supreme Court clarified that this would apply if the stakes in the original

proceeding were too minor to give a party an adequate incentive to litigate:

C.U.P.E., at para. 53. However, the financial stakes in the Moyse Action were not

minor and Catalyst robustly litigated that proceeding.

[70] Catalyst's reliance on Goudge J.A.'s dissenting reasons in Canam, which

the Supreme Court subsequently upheld, is misplaced. Canam is distinguishable
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on the facts because it concerned a claim that a party could not have raised in

prior proceedings, not one which a party could have raised but chose not to. In

Canam, a purchaser first sued the vendor in contract. The court found that there

had been a misrepresentation by the vendor's realtors but dismissed the

purchaser's claim because of the doctrine of merger. The purchaser then sued its

lawyer in tort for professional negligence. The lawyer commenced third party

proceedings against the realtors in which he sought to add them as joint tortfeasors

for their misrepresentations to the purchaser. As neither the lawyer nor the realtor

were parties to the purchaser's original contractual action against the vendor,

Goudge J.A. found that the lawyer was not attempting to re-IEtigate a claim because

he had not and could not have raised this issue previously: para. 58. In contrast,

in this case Catalyst could have raised its claims in the Current Action but elected

not to do so.

(4) Did the motions judge err in striking Catalyst's pleadings of
breach of contract against UBS and Globalive without leave to
amend?

[71] The motions judge struck Catalyst's pleadings of breach of contract against

UBS and Globalive without leave to amend. Catalyst makes two submissions.

First, it argues that the motions judge erred in striking the pleadings because

Catalyst did plead all elements of privity of contract against both Globalive and

UBS. Second, Catalyst submits that the motions judge should have granted leave
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to amend because an amendment could have cured any deficiencies without

incompensable prejudice to the respondents.

[72] I do not agree.

[73] First, the motions Judge correctly concluded that the pleadings did not

disclose a reasonable cause of action because they failed to plead privity of

contract. A claim for breach of contract must contain sufficient particulars to identify

the parties to the contract: Mccarthy Corporation PLC v. KPMG LLP, [2007] O.J.

No. 32 (S.C.), at para. 26. Similarly, it is trite law that, subject to certain exceptions

that are not applicable here, a non-party to a contract cannot be sued for breach

of contract: Greenwood Shopping Plaza Ltd. v. Beattie, [1980] 2 S.C.R. 228,at pp.

236-238.

[74] As the motions judge found, Catalyst failed to plead that either Globalive or

UBS were parties to the Exclusivity Agreement or the Confidentiality Agreement.

Catalyst's statement of claim listed the parties to each agreement without including

either Gtobalive or UBS. While Catalyst did plead that UBS was "bound"by these

agreements, the motions judge correctly concluded that as a matter of law UBS

could not be bound to an agreement to which it was not a party in these

circumstances. With respect to Globalive, the motions judge found that the claim

must also fail. Catalyst's theory is that Globalive is vicariously liable for the actions

of its principal, Anthony Lacavera ("Lacavera"), who Catalyst in turn pleads was
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bound not to undermine the Exclusivity Agreement. However, Catalyst pleads that

Lacavera was not a party to the Exclusivity Agreement, so this claim similarly fails.

[75] Second, the motions judge's decision to deny leave to amend was

reasonable. The decision whether or not to grant leave to amend is a discretionary

decision entitled to deference: RWDi Air Inc. v. N~SCi Technologies Inc., 2015

ONCA817, at para. 14. The motions judge denied leave to amend both pleadings

because Catalyst had many opportunities to properly plead its breach of contract

claims and since the absence of any contract between Catalyst and Globalive or

UBS meant that no amendments could make the pleading legally tenabie. Both of

these findings are consistent with jurisprudence establishing that a court may deny

leave to amend where a party has had many opportunities to properly plead the

claims and where amendments could not make the pleadings legally tenabie: see

Cavanaugh v. GrenvlHe Christian College, 2013 ONCA 139, 360 D.L.R. (4th) 670,

at paras. 82-83; RWDI, at para. 14.

CONCLUSION

[76] In all the circumstances, I would dismiss the appeal.

[77] With respect to the issue of costs, the parties agreed that should the

disposition of this appeal be in favour of the respondents, then they should be

awarded their costs coliectively fixed in the amount of $300,000. Accordingly, costs
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are hereby awarded to the respondents collectively, fixed in the mount of

$300,000, inclusive of all taxes and disbursements.

Released: , MAY-2

a^zu^
^yyj. ^ ^^G^rA
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LITIGATING WITH CATALYST CAPITAL
West Face Capital is a defendant in several lawsuits commenced by The Catalyst Capital Group Inc. and/or Callidus Capital Corporation. Both Catalyst Capital and 
Callidus Capital are managed by Mr. Newton Glassman, along with Gabriel De Alba (for Catalyst) and James Riley.

Due to the large volume of documents, and in response to numerous inquiries from current and prospective investors, service providers and industry participants that 
it interacts with, West Face has assembled the public court documents in the archive hosted on this website. We intend to add new court documents as they become 
available.

The first Catalyst lawsuit - identified on this website as the "Moyse Litigation" - went to trial In June 2016 before Mr. Justice Newbould. The trial judge dismissed the 

Catalyst claims in their entirety in a decision rendered in August 2016. In his decision, Justice Newbould also made credibility findings against the Catalyst witnesses, 
Including Mr. Glassman. Catalyst's appeal of Justice Newbould's decision was dismissed on its merits from the bench by the Ontario Court of Appeal in February 2018, 

with written reasons issued in March 2018. Catalyst's application for leave to appeal the decision of the Ontario Court of Appeal to the Supreme Court of Canada was 
dismissed in a decision issued in March 2019.

The third Catalyst lawsuit - identified on this website as the ‘‘2016 VimpelCom Litigation" - was dismissed as an abuse of process in a decision rendered in April 2018. 

Catalyst's appeal of that decision was dismissed by the Ontario Court of Appeal In a decision issued in May 2019. Catalyst's application for leave to appeal the decision 
of the Ontario Court of Appeal to the Supreme Court of Canada was dismissed in a decision issued in November 2019.

West Face believes that the Catalyst and Callidus claims in each of these proceedings are without merit and is vigorously defending each of these proceedings, and Is 
also pursuing its counterclaim in the Whistleblower Litigation.

Note that the documents hosted on this website are unofficial versions of the documents filed with the Ontario court and are not in all cases exact duplicates of the 

official documents filed with the Ontario court. Some documents have been redacted and/or have omissions, and some documents are entirely omitted. No 
representation is made as to the accuracy or completeness of the documents hosted on this website. For the official versions of documents filed with the court, please 
consult the court record In Toronto, Ontario.
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The Catalyst Capital Group Inc. v. VimpelCom Ltd., Globalive 

Capital Inc., UBS Securities Canada Inc., Tennenbaum Capital 

Partners LLC, 64nm Holdings GP LLC, 64nm Holdings LP, LG 

Capital Investors LLC, Serruya Private Equity Inc., Novus Wireless 
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Group Corp.
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The Catalyst Capital Group Inc. and Callidus Capital Corporation 
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The Catalyst Capital Group Inc. and Callidus Capital Corporation 

v. West Face Capital Inc., Gregory Boland, M5V Advisors Inc. c.o.b. 

Anson Group Canada, Admiralty Advisors LLC, Frigate Ventures 

LP, Anson investments LP, Anson Capital LP, Anson Investments 

Master Fund LP, A1MF GP, Anson Catalyst Master Fund LP, ACF 

GP, Moez Kassam, Adam Spears, Sunny Puri, Clarityspring Inc., 

Nathan Anderson, Bruce Langstaff, Rob Copeland, Kevin 

Baumann, jeffrey McFarlane, Darryl Levitt, Richard Molyneux, 

and John Does #1-10
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Court File No. CV-17-587463-00CL

ONTARIO

SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST

BETWEEN:

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL CORPORATION 
Plaintiffs

and

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. C.O.B. ANSON 
GROUP CANADA, ADMIRALTY ADVISORS LLC., FRIGATE VENTURES LP, ANSON 

INVESTMENTS LP, ANSON CAPITAL LP, ANSON INVESTMENTS MASTER FUND LP, AIMF 
GP, ANSON CATALYST MAST FUND LP, ACF GP, MOEZ KASSAM, ADAM SPEARS, SUNNY 

PURI, CLARITYSPRING INC., NATHAN ANDERSON, BRUCE LANGSTAFF, ROB COPELAND, 
KEVIN BAUMANN, JEFFREY MCFARLANE, DARRYL LEVITT, RICHARD MOLYNEUX, 

GERALD DUHAMEL, GEORGE WESLEY VOORHEIS, BRUCE LIVESEY and JOHN DOES #4-10 
Defendants

NOTICE OF MOTION

The Defendant, Jeffrey McFarlane, will make a Motion to a Judge presiding over the 

Commercial List on a date and time to be set by the Court at the court house, 330 University 

Avenue, 9th Floor, Toronto, Ontario, M5G 1R7.

PROPOSED METHOD OF HEARING: The Motion is to be heard

[ ] in writing under subrule 37.12.1(1) because it is

[ ] in writing as an opposed motion under subrule 37.12.1 (4);

[X] orally.
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THE MOTION IS FOR

(a) An order dismissing the proceeding brought by the Plaintiffs as against the 

Defendant, Jeffrey McFarlane, in accordance with section 137.1(3) of the Courts of 

Justice Act;

(b) The cost of this proceeding on a full indemnity basis, in accordance with section 

137.1(7) of the Courts of Justice Act; and

(c) Such further and other Relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE

The Parties

(a) The Defendant, Jeffrey McFarlane (“McFarlane”) was the former President and CEO 

of Xchange Technology Group (“XTG”), who as a former borrower of the Plaintiff has 

insight into the Plaintiffs business practices and is a self-represented defendant in this 

action brought by the Plaintiffs.

(b) The Plaintiffs, The Catalyst Capital Groups Inc. (“Catalyst”) and Callidus Capital 

Corporation (“Callidus”) are related corporations controlled by Newton Glassman 

(“Glassman”), that purport to make investments in distressed and undervalued 

Canadian situations in return for control, including the provision of capital on a 

bridge basis to companies that cannot access traditional lending sources;

(c) Catalyst’s principals are Glassman, Gabriel De Alba (“De Alba”) and James Riley 

(“Riley”) and Rocco DiPucchio (“DiPucchio). De Alba is a Managing Director and 

Partner of Catalyst, Riley is a Managing Director and Chief Operating Officer of
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Catalyst. DiPuccio (“DiPuccio) is a lawyer and a Managing Director of Catalyst. 

Glassman was then the Executive Chairman and CEO of Callidus and is currently the 

Executive Chair and a Director of Callidus and Chair of the Credit Committee. Riley is 

Callidus’ Secretary. Both are Directors of Callidus. Riley and Glassman offer 

management services on behalf of Catalyst to Callidus.

OSC Whistleblower Submission

(d) As a former borrower of XTG, McFarlane was often perplexed by the questionable 

tactics used by the Callidus and Newton Glassman against their borrowers. During the 

time in which XTG was a borrower of Callidus, some of these tactics appeared to be 

economically irrational, whether is was the deliberate withholding or delay of funds or 

the unwillingness to negotiate an exit with a prospective buyer who offered to acquire 

the Callidus loan for well in excess of what Catalyst eventually wrote their position 

down to.

(e) It was only after reviewing the Callidus Initial Public Offering (“IPO”) Prospectus that 

McFarlane became suspicious of Callidus’ accounting practices and how they deviated 

materially in practice from the stated practices in the IPO Prospectus and from industry 

standard practices. McFarlane was also suspicious that Callidus did not wish to 

disclose a material, but unrealized loss on the XTG loan to the markets in advance of 

its IPO and thereby contradict its own prospectus statements.

(f) These deviations would include the Plaintiff’s:

(i) inconsistent application of the Catalyst Guarantee -the IPO prospectus

explicitly stated that the guarantee only covered principle, not interest, but 

uniquely in the case of XTG, interest was included

1056



-4-

(ii) accruing interest income from a borrower in Receivership with no ability to 

repay the loan rather than putting it into a non-accrual status

(iii) policies around Allowance for Loan Losses

(iv) Fair Value Measurement

(g) Other obvious concerns included:

(i) Callidus’ statement involving its Stalking Horse Bid that the XTG receivership 

would be concluded in about 2 months, when it left XTG in receivership for 

almost 15 months.

(ii) The manufacturing of earnings represented as “Yield Enhancements” by

Callidus; now prohibited by the OSC

(iii) The inherent conflict of interest between Callidus and Catalyst Funds when 

facing a substantial loss or write-down

(h) McFarlane’s sources of information included, among other things:

1. The Callidus Capital Corporation Initial Public Offering prospectus

2. Bankruptcy, receivership, and court documents;

3. Callidus’ own public financial statements

4. Multiple court filings relating to the Plaintiffs;

5. Discussions with other former borrowers that have experienced similar loan 

misconduct by Callidus and its loan officers;

(i) Asa result of his research, largely of publicly available documents, McFarlane formed 

the view that Catalyst and Callidus were engaging in an unlawful and fraudulent scheme 

to inflate the earnings of Callidus - now a publicly traded company, and by implication, 

inflate the value of the Catalyst funds holding an investment in Callidus. McFarlane was 

also of the opinion that on occasion, Callidus would artificially inflate the value of its
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assets and shift losses to its parent, Catalyst, to the detriment of limited partners in the 

Catalyst Funds.

0 Ultimately McFarlane submitted an OSC Whistleblower Complaint in or around 

February of 2017 in an attempt to bring to light fraudulent practices by members of the 

investment industry.

Communication with Journalists

(k) As interest grew in investigating the Plaintiffs business and accounting practices, 

McFarlane was often approached by investigative journalists. When McFarlane did 

agree to speak with journalists it was usually to confirm or point out patterns in publicly 

available documents or to relay his own experience with Callidus as a Borrower.

The Plaintiffs Commence Multiple Proceedings against McFarlane

(a) On 7 November 2017, the Plaintiffs commenced this action against McFarlane and 

others (the “Action”). As against McFarlane and others, the Plaintiffs seek damages 

for:

(i) defamation;

(ii) civil conspiracy;

(iii) intentional interference with economic relations;

(iv) injurious falsehood; and

(v) breach of the Securities Act;

(b) The Plaintiffs have commenced this Action at the same time as they have 

commenced a parallel action for defamation against McFarlane arising from the 
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same set of facts in Court File No. CV-18-593156-00CL (the “Parallel Action”);

(c) The same allegations of defamation and conspiracy made against McFarlane in this 

Action are duplicated in the Parallel Action;

(d) There is no genuine issue for trial with respect to any of the factual allegations made by 

the Plaintiffs against McFarlane in this Action or in the Parallel Action;

(e) The Defendants never responded to a Demand for Particulars served on November 14, 

2018

The Proceeding is a SLAPP

(a) The core allegation in the Action that McFarlane acted in furtherance of a 

“conspiracy” with and among the Defendants, against the Plaintiffs, simply by 

filing a regulatory whistleblower complaint and speaking to the press, is vexatious 

and is baseless and demonstrates the nature and purpose of this action as a SLAPP. 

This Action is being pursued for the collateral purposes of deflecting from the 

plaintiffs’ own wrongful and unlawful misconduct and business failures and losses.

(b) The Parallel Action constitutes and is being pursued as a strategic lawsuit against 

public participation (a “SLAPP”). The Action arises from an expression made by 

McFarlane, namely, the opinion included in the Wall Street Journal article and the 

OSC whistleblower complaint, and is designed primarily to discourage public 

discourse on matters of public interest, and in particular:

1. to discourage individuals who make whistleblower complaints to the OSC and 

other Canadian securities regulators, and:

2. to discourage individuals from speaking with journalists about their concerns;

1059



-7-

(c) The Action is also designed to reinforce the Plaintiffs’ reputation for engaging in 

aggressive litigation, as a means to discourage individuals or journalists from 

investigating the Plaintiffs’ business and accounting practices;

(d) The Action does not have substantial merit;

(e) The harm likely to be or have been suffered by the Plaintiffs as a result of 

McFarlane’s expression is not sufficiently serious that the public interest in 

permitting the Action to continue outweighs the public interest in protecting the 

McFarlane’s expression;

(f) Section 137.1 of the Courts of Justice Act, R.S.0.1990, c. C.43; and

(g) Such further and other grounds as the lawyers may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

(a) The Affidavit of Jeffrey McFarlane, to be sworn; and

(b) Such further and other evidence as McFarlane may advise and this Honourable 

Court may permit.
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October 16, 2019 JEFFREY MCFARLANE
558 Royal Sunset Dr
Durham, NC, 27713, USA 
jmcfarlane@triathloncc.com

Self-Represented

TO: SERVICE LIST
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Court File No. CV-17-587463-00CL 

 

ONTARIO 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 
 

B E T W E E N: 

 

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL CORPORATION 

Plaintiffs 

 

and 

 

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. C.O.B. ANSON 

GROUP CANADA, ADMIRALTY ADVISORS LLC., FRIGATE VENTURES LP, ANSON 

INVESTMENTS LP, ANSON CAPITAL LP, ANSON INVESTMENTS MASTER FUND LP, 

AIMF GP, ANSON CATALYST MAST FUND LP, ACF GP, MOEZ KASSAM, ADAM 

SPEARS, SUNNY PURI, CLARITYSPRING INC., NATHAN ANDERSON, BRUCE 

LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, JEFFREY MCFARLANE, DARRYL 

LEVITT, RICHARD MOLYNEUX, GERALD DUHAMEL, GEORGE WESLEY VOORHEIS, 

BRUCE LIVESEY and JOHN DOES #4-10 

Defendants 

 

 

NOTICE OF MOTION 

The Defendant, Rob Copeland, will make a Motion to a Judge presiding over the 

Commercial List on a date and time to be set by the Court at the court house, 330 University 

Avenue, 9th Floor, Toronto, Ontario, M5G 1R7. 

PROPOSED METHOD OF HEARING: The Motion is to be heard  

[  ] in writing under subrule 37.12.1(1) because it is  

[  ] in writing as an opposed motion under subrule 37.12.1(4); 

[X] orally. 
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THE MOTION IS FOR  

(a) An order dismissing the proceeding brought by the Plaintiffs as against the 

Defendant, Rob Copeland, in accordance with section 137.1(3) of the Courts of 

Justice Act; 

(b) The cost of this proceeding on a full indemnity basis, in accordance with section 

137.1(7) of the Courts of Justice Act; and 

(c) Such further and other Relief as to this Honourable Court may seem just. 

THE GROUNDS FOR THE MOTION ARE  

The Parties  

(a) The Defendant, Moving Party, Rob Copeland (“Copeland”) is an investigative 

journalist employed by Dow Jones & Company (“Dow Jones”); 

(b) Dow Jones is a corporation with its head office in New York, New York, and is the 

publisher of The Wall Street Journal (the “WSJ”). The WSJ reports on matters of 

public importance both online and in print; 

(c) The Plaintiffs, The Catalyst Capital Groups Inc. (“Catalyst”) and Callidus Capital 

Corporation (“Callidus”) are related corporations controlled by Newton Glassman 

(“Glassman”), that are in the business of making investments in distressed and 

undervalued Canadian situations in return for control, including the provision 

capital on a bridge basis to companies that cannot access traditional lending 

sources; 
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The WSJ Investigation 

(d) In and around January 2017, Copeland began researching alternative investments 

with a view to writing articles on that subject for the WSJ.  Jacquie McNish 

(“McNish”), Copeland’s colleague and an investigative journalist employed by 

Dow Jones, assisted Copeland with this research. As a result of their newsgathering, 

Copeland and McNish learned of issues of public interest that were being raised 

relating to the Plaintiffs’ business and accounting practices;  

(e) Copeland and McNish diligently investigated the issues raised in the course of their 

newsgathering and took steps to verify the facts that came to their attention. This 

included, among other things:  

(i) speaking to various confidential sources; 

(ii) speaking to the Defendant, Jeffrey McFarlane (“McFarlane”); 

(iii) speaking to a spokeswoman for the Toronto Police Service (“TPS”); and 

(iv) reviewing whistleblower complaints made to the Ontario Securities 

Commission (“OSC”) about Catalyst; 

(f) In addition, Copeland and McNish offered the subjects of their investigation, 

including the Plaintiffs, multiple opportunities over several weeks to discuss the 

issues raised by their newsgathering, including the opportunity to respond to all 

allegations made against them.  Legal counsel for the WSJ engaged in various 

communications with counsel for the Plaintiffs about these subjects. At all times 
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prior to the WSJ publications complained of in the Fresh as Amended Statement of 

Claim, the Plaintiffs declined to provide any comment for publication on the 

matters raised by Copeland and McNish’s newsgathering; 

The Online Article 

(g) Copeland co-authored the publication entitled “Canadian Private-Equity Giant 

Catalyst Accused of Fraud by Whistleblowers” (the “Online Article”), which was 

published on the WSJ’s website at www.wsj.com on 9 August 2017; 

(h) The Online Article reported on matters of public interest arising from the results of 

Copeland and McNish’s newsgathering and interviews, including the fact that four 

individuals had filed whistleblower complaints with Canadian securities regulators 

alleging fraud by Catalyst. It included statements about the Plaintiffs’ business 

practices, and quotes from McFarlane about filing a whistleblower complaint;  

The Print Article 

(i) Copeland co-authored the publication entitled “Top Buyout Firm Scrutinized on 

Loans” (the “Print Article”), which was published in the print edition of the WSJ 

on 10 August 2017; 

(j) The Print Article was very similar to the Online Article and, once again, reported 

on matters of public interest arising from the results of Copeland and McNish’s 

newsgathering, including the fact that four individuals had filed whistleblower 

complaints with Canadian securities regulators alleging fraud by Catalyst. The Print 
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Article included statements about the Plaintiffs’ business practices, and quotes from 

McFarlane about filing a whistleblower complaint; 

The Plaintiffs Commence the Proceeding against Copeland 

(k) On 7 November 2017, the Plaintiffs commenced this action against Copeland and 

others (the “Action”). As against Copeland, the Plaintiffs seek damages arising 

from or related to the publication of the Online Article and the Print Article for:  

(i) defamation;  

(ii) civil conspiracy;  

(iii) intentional interference with economic relations; 

(iv) injurious falsehood; and 

(v) breach of the Securities Act; 

(l) The Plaintiffs have commenced this Action at the same time as they have 

commenced a parallel action for defamation against Copeland, McNish and Dow 

Jones arising from the same set of facts in Court File No. CV-18-593156-00CL (the 

“Parallel Action”); 

(m) The same allegations of defamation and conspiracy made against Copeland in this 

Action are duplicated as against Copeland, McNish and Dow Jones in the Parallel 

Action;  
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(n) There is no genuine issue for trial with respect to any of the factual allegations made 

by the Plaintiffs against Copeland, McNish or Dow Jones in this Action or in the 

Parallel Action; 

The Proceeding is a SLAPP 

(o) This Action constitutes and is being pursued as a strategic lawsuit against public 

participation (a “SLAPP”). The Action arises from an expression made by 

Copeland, namely, the Online Article and the Print Article, and is designed 

primarily to discourage public discourse on matters of public interest, and in 

particular  

(i) to discourage individuals who make whistleblower complaints to the OSC 

and other Canadian securities regulators from speaking with journalists 

about their concerns; and  

(ii) to discourage journalists and news media from contributing their expertise 

in investigative journalism to preparing and publishing in-depth news 

articles on matters of interest to the public;  

(p) The core allegation in the Action that Copeland acted in furtherance of a 

“conspiracy” with and among the Defendants, against the Plaintiffs, simply by 

acting as a journalist, and by investigating and reporting on a news story, is baseless  

and demonstrates the nature and purpose of this action as a SLAPP.  This Action, 

and the Parallel Action, are both being pursued for the collateral purposes of 

uncovering Copeland’s confidential sources, and of exposing the WSJ’s 
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internationally acclaimed journalistic and investigative practices to frivolous, 

vexatious, abusive and completely unfounded allegations;  

(q) The Action is also designed to reinforce the Plaintiffs’ reputation for engaging in 

aggressive litigation, as a means to discourage both the WSJ and other media in 

Canada and the US from reporting responsibly on the Plaintiffs’ business and 

accounting practices;  

(r) Despite providing a Response to Demand for Particulars, amending the allegations 

in the Statement of Claim to add particulars, and providing a Response to Request 

to Inspect, the Plaintiffs have failed to particularize any viable claims against 

Copeland and have failed to provide any documentation that could implicate 

Copeland in the claims advanced against Copeland and other Defendants. This 

further demonstrates the nature and purpose of this action as a SLAPP; 

(s) The Action does not have substantial merit; 

(t) Copeland has valid defences to the Action;  

(u) The harm likely to be or have been suffered by the Plaintiffs as a result of 

Copeland’s expression is not sufficiently serious that the public interest in 

permitting the Action to continue outweighs the public interest in protecting 

Copeland’s expression; 

(v) Section 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43; and 

(w) Such further and other grounds as the lawyers may advise. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:  

(a)  The Affidavit of Rob Copeland, to be sworn; and 

(b) Such further and other evidence as the lawyers may advise and this Honourable 

Court may permit. 
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Court File No. CV-17-587463-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

BETWEEN:

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL CORPORATION 
Plaintiffs

and

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. C.O.B. ANSON 
GROUP CANADA, ADMIRALTY ADVISORS LLC., FRIGATE VENTURES LP, ANSON 

INVESTMENTS LP, ANSON CAPITAL LP, ANSON INVESTMENTS MASTER FUND LP, 
AIMF GP, ANSON CATALYST MAST FUND LP, ACF GP, MOEZ KASSAM, ADAM 

SPEARS, SUNNY PURI, CLARITYSPRING INC., NATHAN ANDERSON, BRUCE 
LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, JEFFREY MCFARLANE, DARRYL 
LEVITT, RICHARD MOLYNEUX, GERALD DUHAMEL, GEORGE WESLEY VOORHEIS, 

BRUCE LIVESEY and JOHN DOES #4-10
Defendants

NOTICE OF MOTION

The Defendant, Rob Copeland, will make a Motion to a Judge presiding over the 

Commercial List on a date and time to be set by the Court at the court house, 330 University 

Avenue, 9th Floor, Toronto, Ontario, M5G 1R7.

PROPOSED METHOD OF HEARING: The Motion is to be heard

[ ] in writing under subrule 37.12.1(1) because it is

[ ] in writing as an opposed motion under subrule 37.12.1 (4);

[X] orally.
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THE MOTION IS FOR

(a) An order dismissing the proceeding brought by the Plaintiffs as against the 

Defendant, Rob Copeland, in accordance with section 137.1(3) of the Courts of 

Justice Act',

(b) The cost of this proceeding on a full indemnity basis, in accordance with section 

137.1 (7) of the Courts of Justice Act', and

(c) Such further and other Relief as to this Honourable Court may seem just.

THE GROUNDS FOR THE MOTION ARE

The Parties

(a) The Defendant, Moving Party, Rob Copeland (“Copeland”) is an investigative 

journalist employed by Dow Jones & Company (“Dow Jones”);

(b) Dow Jones is a corporation with its head office in New York, New York, and is the 

publisher of The Wall Street Journal (the “WSJ”). The WSJ reports on matters of 

public importance both online and in print;

(c) The Plaintiffs, The Catalyst Capital Groups Inc. (“Catalyst”) and Callidus Capital 

Corporation (“Callidus”) are related corporations controlled by Newton Glassman 

(“Glassman”), that are in the business of making investments in distressed and 

undervalued Canadian situations in return for control, including the provision 

capital on a bridge basis to companies that cannot access traditional lending 

sources;
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The WSJ Investigation

(d) In and around January 2017, Copeland began researching alternative investments 

with a view to writing articles on that subject for the WSJ. Jacquie McNish 

(“McNish”), Copeland’s colleague and an investigative journalist employed by 

Dow Jones, assisted Copeland with this research. As a result of their newsgathering, 

Copeland and McNish learned of issues of public interest that were being raised 

relating to the Plaintiffs’ business and accounting practices;

(e) Copeland and McNish diligently investigated the issues raised in the course of their 

newsgathering and took steps to verify the facts that came to their attention. This 

included, among other things:

(i) speaking to various confidential sources;

(ii) speaking to the Defendant, Jeffrey McFarlane (“McFarlane”);

(iii) speaking to a spokeswoman for the Toronto Police Service (“TPS”); and

(iv) reviewing whistleblower complaints made to the Ontario Securities 

Commission (“OSC”) about Catalyst;

(f) In addition, Copeland and McNish offered the subjects of their investigation, 

including the Plaintiffs, multiple opportunities over several weeks to discuss the 

issues raised by their newsgathering, including the opportunity to respond to all 

allegations made against them. Legal counsel for the WSJ engaged in various 

communications with counsel for the Plaintiffs about these subjects. At all times
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prior to the WSJ publications complained of in the Fresh as Amended Statement of 

Claim, the Plaintiffs declined to provide any comment for publication on the 

matters raised by Copeland and McNish’s newsgathering;

The Online Article

(g) Copeland co-authored the publication entitled “Canadian Private-Equity Giant 

Catalyst Accused of Fraud by Whistleblowers” (the “Online Article”), which was 

published on the WSJ’s website at www.wsj.com on 9 August 2017;

(h) The Online Article reported on matters of public interest arising from the results of 

Copeland and McNish’s newsgathering and interviews, including the fact that four 

individuals had filed whistleblower complaints with Canadian securities regulators 

alleging fraud by Catalyst. It included statements about the Plaintiffs’ business 

practices, and quotes from McFarlane about filing a whistleblower complaint;

The Print Article

(i) Copeland co-authored the publication entitled “Top Buyout Firm Scrutinized on 

Loans” (the “Print Article”), which was published in the print edition of the WSJ 

on 10 August 2017;

(j) The Print Article was very similar to the Online Article and, once again, reported 

on matters of public interest arising from the results of Copeland and McNish’s 

newsgathering, including the fact that four individuals had filed whistleblower 

complaints with Canadian securities regulators alleging fraud by Catalyst. The Print
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Article included statements about the Plaintiffs’ business practices, and quotes from

McFarlane about filing a whistleblower complaint;

The Plaintiffs Commence the Proceeding against Copeland

(k) On 7 November 2017, the Plaintiffs commenced this action against Copeland and

others (the “Action”). As against Copeland, the Plaintiffs seek damages arising

from or related to the publication of the Online Article and the Print Article for:

(>) defamation;

(ii) civil conspiracy;

(iii) intentional interference with economic relations;

(iv) injurious falsehood; and

(v) breach of the Securities Act;

(1) The Plaintiffs have commenced this Action at the same time as they have

commenced a parallel action for defamation against Copeland, McNish and Dow

Jones arising from the same set of facts in Court File No. CV-18-593156-OOCL (the

The same allegations of defamation and conspiracy made against Copeland in this(m)

Action are duplicated as against Copeland, McNish and Dow Jones in the Parallel

“Parallel Action”);

Action;
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(n) There is no genuine issue for trial with respect to any of the factual allegations made 

by the Plaintiffs against Copeland, McNish or Dow Jones in this Action or in the 

Parallel Action;

The Proceeding is a SLAPP

(o) This Action constitutes and is being pursued as a strategic lawsuit against public 

participation (a “SLAPP”). The Action arises from an expression made by 

Copeland, namely, the Online Article and the Print Article, and is designed 

primarily to discourage public discourse on matters of public interest, and in 

particular

(i) to discourage individuals who make whistleblower complaints to the OSC 

and other Canadian securities regulators from speaking with journalists 

about their concerns; and

(ii) to discourage journalists and news media from contributing their expertise 

in investigative journalism to preparing and publishing in-depth news 

articles on matters of interest to the public;

(p) The core allegation in the Action that Copeland acted in furtherance of a 

“conspiracy” with and among the Defendants, against the Plaintiffs, simply by 

acting as a journalist, and by investigating and reporting on a news story, is baseless 

and demonstrates the nature and purpose of this action as a SLAPP. This Action, 

and the Parallel Action, are both being pursued for the collateral purposes of 

uncovering Copeland’s confidential sources, and of exposing the WSJ’s 

1085



-7-

internationally acclaimed journalistic and investigative practices to frivolous, 

vexatious, abusive and completely unfounded allegations;

(q) The Action is also designed to reinforce the Plaintiffs’ reputation for engaging in 

aggressive litigation, as a means to discourage both the WSJ and other media in 

Canada and the US from reporting responsibly on the Plaintiffs’ business and 

accounting practices;

(r) Despite providing a Response to Demand for Particulars, amending the allegations 

in the Statement of Claim to add particulars, and providing a Response to Request 

to Inspect, the Plaintiffs have failed to particularize any viable claims against 

Copeland and have failed to provide any documentation that could implicate 

Copeland in the claims advanced against Copeland and other Defendants. This 

further demonstrates the nature and purpose of this action as a SLAPP;

(s) The Action does not have substantial merit;

(t) Copeland has valid defences to the Action;

(u) The harm likely to be or have been suffered by the Plaintiffs as a result of 

Copeland’s expression is not sufficiently serious that the public interest in 

permitting the Action to continue outweighs the public interest in protecting 

Copeland’s expression;

(v) Section 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43; and

(w) Such further and other grounds as the lawyers may advise.
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the Motion:

(a) The Affidavit of Rob Copeland, to be sworn; and

(b) Such further and other evidence as the lawyers may advise and this Honourable 

Court may permit.

October 10, 2019 ST. LAWRENCE BARRISTERS LLP
144 King Street East
Toronto ON M5C 1G8

M. Philip Tunley (LSO# 26402J)
Tel: 647.245.8282
phil.tunley@stlbarristers.ca

Alexi N. Wood (LSO# 54683F)
Tel: 647.245.8283
alexi.wood@stlbarristers.ca

Jennifer P. Saville (LSO# 68564F)
Tel: 647.245.2222
jennifer.saville@stlbarristers.ca

Tel: 647.245.2121
Fax: 647.245.8285

Lawyers for the Defendant,
Rob Copeland
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TO: MOORE BARRISTERS
Professional Corporation
1600-393 University Avenue 
Toronto ON M5G 1E6

David C. Moore (LSO# 16696U) 
Tel: 416.581.1818 ext. 222
david@moorebarristers.ca

Kenneth Jones (LSO# 299181) 
Tel: 416.581.1818 ext. 224
kenjones@moorebarristers.ca

Tel: 416.581.1818
Fax: 416.581.1279

GOWLINGS WLG LLP
1 First Canadian Place
100 King Street West, Suite 1600 
Toronto, ONM5X 1G5

John E. Callaghan
John.callaghan@gowlingwlg.ca
Benjamin Ng
Benjamin.ng@gowlingwlg.ca
Matthew Karabus
Matthew.karabus@gowlingwlg.ca

Tel: 416.862.7525
Fax: 416.862.7661

Lawyers for the Plaintiffs
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AND TO: DAVIES WARD PHILLIPS & VINEBERG LLP 
Barristers and Solicitors
155 Wellington Street West 
37th Floor
Toronto ON M5V 3J7

Kent E. Thomson (LSO# 24264J)
Tel: 416.863.0871
kthomson@dwpv.com

Matthew Milne-Smith (LSO# 44266P)
Tel: 416.863.5595
mmilne-smith@dwpv

Andrew Carlson (LSO# 58850N) 
Tel: 416.367.7437
acarlson@dwpv.com

Tel: 416.863.0900 
Fax: 416.863.0871

Lawyers for the Defendants, 
West Face Capital Inc. and Gregory Boland
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AND TO:

AND TO:

TORYS LLP
Barristers and Solicitors
79 Wellington Street West
Suite 3000
Box 270, TD South Tower
Toronto ON M5K 1N2

Linda M. Plumpton (LSO# 3 8400A)
Tel: 416.865.8193
lplumpton@torys.com

Andrew Bernstein (LSO# 42191F)
Tel: 416.865.7678
abernstein@torys.com

Leora Jackson (LSO# 68448L)
Tel: 416.865.7547
ljackson@torys.com

Tel: 416.865.0040
Fax: 416.865.7380

Lawyers for the Defendants,
M5V Advisors Inc. C.O.B. Anson Group Canada, Admiralty Advisors LLC., Frigate 
Ventures LP, Anson Investments LP, Anson Capital LP, Anson Investments Master 
Fund LP, AIMF GP, Anson Catalyst Mast Fund LP, ACF GP, Moez Kassam, Adam 
Spears and Sunny Puri

LERNERS LLP
Barristers and Solicitors
130 Adelaide Street West
Suite 2400
Toronto ON M5H 3P5

Lucas Lung (LSO# 52595C)
Tel: 416.601.2673
llung@lerners.ca

Tel: 416.867.3076
Fax: 416.867.9192

Lawyers for the Defendants,
ClaritySpring Inc. and Nathan Anderson
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Defendant

AND TO: MILBURN & ASSOCIATES
Barristers & Solicitors
20 Toronto Street
Suite 860
Toronto ON M5C 2B8

A. Jane Milburn (LSO# 39199U) 
Tel: 647.728.8081
jmilburn@milbumlaw.ca

Devin M. Jarcaig (LSO# 62223U)
Tel: 647.728.8083
djarcaig@milburnlaw.ca

Tel: 416.238.7865
Fax: 647.689.2983

Lawyers for the Defendant,
Bruce Langstaff

AND TO: KEVIN BAUMAN
Box 109
Bluffron, Alberta TOC 0M0
Toronto ON M4Y 1W4 
pekiskokb@gmail.com

Tel: 403.505.7784

Defendant

AND TO: JEFFREY MCFARLANE 
imcfarlane@triathloncc.com

220 Dominion Drive, Suite B
Morrisville NC 27560

Defendant

AND TO: DARRYL LEVITT

100-400 Applewood Cres.
Vaughan, ON L4K 0C3 

darrvl@dlevittassociates.com
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AND TO: BEN J. HAHN (LSO #64412J) 
Barrister & Solicitor
31 Elm Street, 
Bloomsbury Law Chambers 
Toronto, ON M5G 1H1

T: 647.660.7979 
F: 647.660.8008 
bhahn@onlawadvice.com

Lawyers for the Defendant, 
Gerald Duhamel

AND TO: SOLMON ROTHBART GOODMAN LLP 
Barristers and Solicitors
375 University Avenue 
Suite 701
Toronto ON M5G 2J5

Melvyn Solmon (LSO# 16156J) 
Tel: 416.947.1093 ext. 333
msolmon@srglegal.com

Nancy J. Tourgis (LSO# 373491) 
Tel: 416.947.1093 ext. 342
ntourgis@srglegal.com

Tel: 416.947.1093 
Fax: 416.947.0079

Lawyers for the Defendant, 
Richard Molyneux
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AND TO: MCCARTHY TETRAULT LLP
Suite 5300, Toronto Dominion Bank Tower 
Toronto, ON M5K 1E6

R. Paul Steel (LSO#21869L)

Dsteep(tz),mccarthy .ca
Tel: 416.601.7998
Fax: 416.868.0673

Daniel Goudge (LSO # 69632J)

dgoudge@mccarthy.ca
Tel: 416.601.7598
Fax: 416.868.0673

Lawyers for the Defendant,
George Wesley Voorheis

AND TO: BRUCE LIVESEY 
liveseytWogers.com
230 Heath Street West 
Toronto, On M5p ln8

Defendant

AND TO: JOHN DOES #4-10

Defendants
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THE CATALYST CAPITAL GROUP INC. et al. 
Plaintiffs

-and- WEST FACE CAPITAL INC. et al.
Defendants

Court File No. CV-17-587463-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

PROCEEDING COMMENCED AT
TORONTO

NOTICE OF MOTION

ST. LAWRENCE BARRISTERS LLP
144 King Street East
Toronto ON M5C 1G8

M. Philip Tunley (LSO# 26402J)
phil.tunley@stlbarristers.ca
Tel: 647.245.8282

Alexi N. Wood (LSO# 54683F) 
alexi.wood@stlbarristers.ca
Tel: 647.245.8283

Jennifer P. Saville (LSO# 68564F) 
jennifer.saville@stlbarristers.ca
Tel: 647.245.2222

Tel: 647.245.2121
Fax: 647.245.8285

Lawyers for the Defendant,
Rob Copeland
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THIS IS EXHIBIT 62
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits
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COURT FILE NO. CV-17-587463-00CL 
 

ONTARIO 
SUPERIOR COURT OF JUSTICE 

(COMMERCIAL LIST) 
 
BETWEEN: 

THE CATALYST CAPITAL GROUP INC. AND CALLIDUS CAPITAL 
CORPORATION 

PLAINTIFFS 
AND 

 
WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC., C.O.B., 
ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE VENTURES 
LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON INVESTMENTS 

MASTER FUND LP, AIMF GP, ANSON CATALYST MASTER FUND LP, ACF GP, 
MOEZ KASSAM, ADAM SPEARS, SUNNY PURI, CLARITYSPRING INC., 
NATHAN ANDERSON, BRUCE LANGSTAFF, ROB COPELAND, KEVIN 

BAUMANN, JEFFREY MCFARLANE, DARRYL LEVITT, RICHARD MOLYNEUX, 
GERALD DUHAMEL, ANDREW LEVY, GEORGE WESLEY VOORHEISS, BRUCE 

LIVESEY, CANNACCORD GENUITY CORP. AND JOHN DOES #6-10 
DEFENDANTS 

NOTICE OF MOTION 

 

The Defendant, Bruce Livesey, will make a Motion to a Judge presiding over the 

Commercial List on a date and time to be set by the Court at the court house, 330 

University Avenue, 9th Floor, Toronto, Ontario, M5G 1R7.  

 

PROPOSED METHOD OF HEARING: The Motion is to be heard: 

[ ] in writing under subrule 37.12.1(1) because it is  

[ ] in writing as an opposed motion under subrule 37.12.1(4);  

[X] orally. 
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THE MOTION IS FOR:  
 

(a) An order dismissing the action brought by the Plaintiffs against the Defendant, 

Bruce Livesey, in accordance with section 137.1(3) of the Courts of Justice 

Act;  

(b) The costs of this proceeding on a full indemnity basis, in accordance with 

section 137.1(7) of the Courts of Justice Act; and  

(c) Such further and other relief as this Honourable Court deems just.  

 

THE GROUNDS FOR THE MOTION ARE: 

The Parties 

(a) The Defendant, Bruce Livesey (the “Defendant”), is a freelance journalist 

residing in Toronto. He has more than 35 years of experience as a journalist and is 

the author of numerous articles on business-related subjects that have been 

published in prominent Canadian publications. He is also an award-winning 

writer, director and producer of TV and radio documentaries on business and 

financial topics. 

(b) The Plaintiffs, The Catalyst Capital Groups Inc. (“Catalyst”) and Callidus Capital 

Corporation (“Callidus”) are related corporations controlled by Newton 

Glassman (“Glassman”). The Plaintiffs are in the business of making investments 

in distressed and undervalued Canadian and American situations, including the 

provision of capital on a bridge basis to companies that cannot access traditional 

lending sources. 
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The Defendant’s Investigation 

(c) In or about August 2016, the Defendant began investigating a long-running and 

highly publicized feud between Glassman and the Defendant, Gregory Boland 

(“Boland”), who was a business rival of Glassman. 

(d) The Defendant undertook this investigation strictly for journalistic purposes and 

after it was assigned to him by Joe Castaldo, Managing Editor for features at 

Canadian Business magazine. 

(e) Eventually, after months of inquiry, the Defendant broadened his investigation to 

examine the business practices of the Plaintiffs. 

(f) In the course of his investigation, the Defendant drew upon a broad range of 

sources, including, but not limited to, Catalyst and Callidus disclosure documents, 

borrowers of Callidus and those engaged in disputes with the company, Boland’s 

business acquaintances, and court documents and testimony related to legal 

disputes involving Glassman and Boland. The Defendant did what he and other 

journalists generally do when researching a magazine feature – speak to as many 

knowledgeable people as possible about the various players and disputes. 

(g) In addition, the Defendant offered to Glassman and the Plaintiffs numerous 

opportunities to respond to allegations against them. Glassman and the Plaintiffs 

failed to avail themselves of most of these opportunities. 
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The Articles  

(h) The Defendant’s investigation ultimately resulted in him co-authoring two articles 

relating to Glassman and the Plaintiffs. Both articles were published by the 

Southern Investigative Reporting Foundation (“SIRF”).  

(i) SIRF was formed in 2012 with the goal of providing in-depth financial 

investigative reporting to ensure corporate accountability for the common good. 

SIRF is funded solely through the tax-deductible contributions of individual 

donors and foundations, none of whom derive any professional or economic 

benefit from their support for SIRF. 

(j) The Defendant co-authored the two articles with Roderick Boyd, a distinguished 

financial investigative reporter. Mr. Boyd is a board member of SIRF and teaches 

investigative reporting at the University of North Carolina (Chapel Hill).  

(k) The first of the two articles was entitled “Newton Glassman’s Legacy of Ashes” 

and was published by SIRF on April 11, 2018.  

(l) The second of the articles was entitled “Newton Glassman and Other Peoples’ 

Money” and was published by SIRF on November 27, 2018  (together with the 

article described in paragraph (k), the “Articles”). 

(m) The Articles reported on matters of public interest arising from the Defendant’s 

months-long investigation into Glassman and the Plaintiffs. 

This Proceeding 

(n) The Plaintiffs commenced this action against the Defendant on July 18, 2019. 

1099



(o) As against the Defendant, the Plaintiffs allege: (1) defamation; (2) civil 

conspiracy; (3) injurious falsehood; (4) intentional interference with economic 

relations; and (5) breaches of s. 126.1 and s. 126.2 of the Securities Act (Ontario), 

RSO 1990, c. S.5. 

This Action is a Strategic Lawsuit Against Public Participation 

(p) At all times, the Defendant has acted in good faith with respect to his reporting on 

the Plaintiffs, and has reasonably believed that the Articles, which concern 

matters of public interest, are true and accurate. 

(q) The Plaintiffs’ allegations against the Defendant, and particularly their core 

allegation that the Defendant’s reporting on the Plaintiffs was done in furtherance 

of a conspiracy, are frivolous and are designed to punish the Defendant for 

exposing the Plaintiffs’ unethical business practices, to silence the Defendant and 

to deter the Defendant and other journalists from writing reports that are critical of 

the Plaintiffs. 

(r) This action lacks substantial merit. 

(s) The Defendant has valid defences to the action. 

(t) The harm likely to be or have been suffered by the Plaintiffs as a result of the 

Defendant’s expressions is not sufficiently serious that the public interest in 

permitting the action to continue outweighs the public interest in protecting the 

Defendant’s expressions. 
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(u) The Defendant asks that the action against him be dismissed, with costs on a full 

indemnity basis, pursuant to s. 137.1 of the Courts of Justice Act, RSO 1990, c. 

C.43. 

(v) The Defendant relies on such further and other grounds as his counsel may advise. 

 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion:  

      (a) The Affidavit of Bruce Livesey, to be sworn; and  

      (b) Such further and other evidence as the Defendant’s counsel may advise and this 

Honourable Court may permit. 

Dated: October 16, 2019  

    Dimitri Lascaris Law Professional Corporation   
    360, Rue St. Jacques, Suite G101 
    Montreal, QC H2Y1P5  
 
    A Dimitri Lascaris  
    LSUC No.: 50074A  
    Tel.: (514) 941-5991  
    Fax: (514) 941-5991 
     
    Lawyer for the Defendant Bruce Livesey 
 
 
TO: THE SERVICE LIST 
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THE CATALYST CAPITAL GROUP INC. et al. v. WEST FACE CAPITAL INC. et al. 

                      
Plaintiffs                               Defendants 

Court File No. CV-17-587463-00CL 

  

ONTARIO  

SUPERIOR COURT OF JUSTICE 
 

PROCEEDING COMMENCED AT TORONTO 

NOTICE OF MOTION 
 

A. Dimitri Lascaris Law 
Professional Corporation 
360, Rue St. Jacques, Suite G101 
Montreal, QC H2Y1P5 

A Dimitri Lascaris 
LSUC No.: 50074A 
Tel.: (514) 941-5991 
Fax: (514) 941-5991 

Lawyer for the Defendant Bruce 
Livesey 
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THIS IS EXHIBIT 63
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits
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Court File No. CV-17-587463-00CL

ONTARIO
SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST

BETWEEN:

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL
CORPORATION

Plaintiffs

and

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. 
C.O.B. ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE 
VENTURES LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON 
INVESTMENTS MASTER FUND LP, AIMF GP, ANSON CATALYST MASTER 

FUND LP, ACF GP, MOEZ KASSAM, ADAM SPEARS, SUNNY PURI, 
CLARITYSPRING INC., NATHAN ANDERSON, BRUCE LANGSTAFF, ROB 
COPELAND, KEVIN BAUMANN, JEFFREY MCFARLANE, DARRYL LEVITT, 

RICHARD MOLYNEUX, GERALD DUHAMEL, GEORGE WESLEY VOORHEIS, 
BRUCE LIVESEY and JOHN DOES #4-10

Defendants

NOTICE OF MOTION

The Defendants, ClaritySpring Inc. and Nathan Anderson, will make a motion to 

a judge presiding over the Commercial List, on a date and time to be set by the Court at 

the court house, at 330 University Avenue, Toronto, Ontario, M5G 1R7.

PROPOSED METHOD OF HEARING: The motion is to be heard:

| | in writing under subrule 37.12.1(1) because it is on consent or unopposed or made
without notice;

□ in writing as an opposed motion under subrule 37.12.1(4);

| X [ orally.
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THE MOTION IS FOR:

(a) An Order dismissing the proceeding brought by the Plaintiffs as against 

the Defendants, ClaritySpring Inc. and Nathan Anderson, in accordance 

with section 137.1(3) of the Courts of Justice Act,

(b) The costs of this proceeding on a full indemnity basis, in accordance with 

section 137.1(7) of the Courts of Justice Act; and

(c) Such further and other relief as this Honourable Court may deem just.

THE GROUNDS FOR THE MOTION ARE:

The Parties

(a) The Defendant, ClaritySpring Inc. (“ClaritySpring”), is a hedge fund 

research company and a professional whistleblower. It has completed 

over a dozen whistleblower cases, several of which have successfully 

attracted the attention of securities regulators.

(b) The Defendant, Nathan Anderson, is the co-founder and Chief Executive 

Officer of ClaritySpring.

(c) The Plaintiffs, The Catalyst Capital Group Inc. (“Catalyst”) and Callidus 

Capital Corporation (“Callidus”), are related corporations controlled by 

Newton Glassman (“Glassman”), that are in the business of making 

investments in distressed and undervalued Canadian situations in return 

for control, including the provision capital on a bridge basis to companies 

that cannot access traditional lending sources.

The Whistleblower Submissions

(d) In 2016, Anderson learned of information suggesting that Catalyst and/or 

Callidus were engaging in deceptive lending practices.
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(e) Anderson subsequently began an intensive, independent investigation into 

the business and accounting practices of Catalyst and Callidus. His 

sources of information included, among other things:

(i) Bankruptcy, receivership, and court documents;

(ii) Personal Property Security Act and Uniform Commercial Code lien 

filings;

(iii) Discussions with numerous individuals, including former employees 

of Catalyst and Callidus, Catalyst investors, Catalyst 

counterparties, and members of Canada’s financial services sector 

with knowledge of Catalyst, Glassman and other principals of 

Glassman-controlled entities;

(iv) Internet search results; and

(v) Financial disclosures and other public filings of Callidus and other 

relevant companies.

(f) As a result of his research, Anderson formed the view that Catalyst and 

Callidus were engaging in a scheme to artificially inflate the value of their 

assets.

(g) Anderson prepared two whistleblower submissions, which were submitted 

by ClaritySpring to the Ontario Securities Commission (“OSC”) in May

2017 (the “Whistleblower Submissions”). The submissions were 

extensively cited to documents and reports that Anderson had reviewed in 

his research.

(h) Versions of the Whistleblower Submissions were also delivered to the 

United States Securities and Exchange Commission.

(i) The Whistleblower Submissions were submitted in furtherance of 

Anderson and ClaritySpring’s specific interest, as professional
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whistleblowers, in bringing to light fraudulent practices by members of the 

investment industry.

Communication with Investigative Journalists

G) As part of ClaritySpring’s whistleblower work, Anderson often

communicated with members of the media.

(k) In early 2017, Anderson communicated with several investigative 

journalists that he understood were in the process of, or might be 

interested in, reporting on Catalyst and/or Callidus and the information 

Anderson had obtained.

(l) An article on Catalyst was ultimately published in the Wall Street Journal 

on or about August 9, 2017. Anderson was nothing more than a source in 

respect of that article.

The Nature of this Proceeding

(m) On November 7, 2017, the Plaintiffs commenced this action against 

Anderson, ClaritySpring and others. As against Anderson and 

ClaritySpring, the Plaintiffs seek damages arising from or related to the 

submission of the Whistleblower Submissions, and related 

communications with investigative journalists, for:

(i) defamation;

(ii) civil conspiracy;

(iii) intentional interference with economic relations;

(iv) injurious falsehood; and

(v) breach of the Securities Act.
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This Proceeding is a SLAPP

(n) This action constitutes and is being pursued as a strategic lawsuit against 

public participation (a “SLAPP”). The action arises from expressions made 

by Anderson - namely, two whistleblower submissions submitted to the 

OSC and related communications with investigative journalists - and is 

designed primarily to discourage public discourse on matters of public 

interest, and in particular:

(i) to discourage the investigation of suspected securities fraud; and

(ii) to discourage individuals from making whistleblower complaints to 

the OSC and other securities regulators where they honestly and 

reasonably believe that a regulated entity is engaging in fraudulent 

activity in the capital markets.

(o) The core allegations in the action that ClaritySpring and Anderson acted in 

furtherance of a “conspiracy” with and among the Defendants, against the 

Plaintiffs, simply by preparing and submitting research-backed 

whistleblower reports and discussing that research with members of the 

media, is baseless and demonstrates the nature and purpose of this 

action as a SLAPP.

(p) This action is designed to reinforce the Plaintiffs’ reputation for engaging 

in aggressive litigation, as a means to discourage individuals from 

investigating the Plaintiffs’ business and accounting practices.

(q) The action does not have substantial merit.

(r) ClaritySpring and Anderson have valid defences to the action.

(s) The harm likely to be or have been suffered by the Plaintiffs as a result of 

ClaritySpring and Anderson’s expression is not sufficiently serious that the 

public interest in permitting the action to continue outweighs the public 

interest in protecting ClaritySpring and Anderson’s expression.
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(t) Section 137.1 of the Courts of Justice Act, RSO 1990, c C.43.

(u) Such further and other grounds as counsel may advise.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 
motion:

(a) The Affidavit of Nathan Anderson, to be sworn; and

(b) Such further and other evidence as counsel may advise and this 

Honourable Court may permit.

October 16, 2019 LERNERS LLP
130 Adelaide Street West, Suite 2400 
Toronto, ON M5H 3P5

Lucas E. Lung LSO#: 52595C 
llung@lerners.ca
Tel: 416.601.26731 Fax: 416.601.4192

Rebecca Shoom LSO#: 68578G 
rsh oom @l ern ers. ca 
Tel: 416.601.2382 / Fax: 416.601.4185

Lawyers for the Defendants,
ClaritySpring Inc. and Nathan Anderson

TO: GOWLING WLG (CANADA) LLP
1 First Canadian Place
100 King Street West, Suite 1600 
Toronto, ON M5X1G5

John E. Callaghan LSO#: 29106K 
john.callaghan@gowlingwlg.com

Benjamin Na LSO#: 409580 
Benjamin.na@gowlingwlg.com

Matthew Karabus LSO#: 61892D 
matthew.karabus@gowlingwlg.com

Tel: 416.862.7525 
Fax: 416.862.7661
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MOORE BARRISTERS 
Barristers and Solicitors
393 University Avenue, Suite 1600 
Toronto, ON M5G1E6

David C. Moore LSO#: 16996U 
david@moorebarristers.ca 
Tel: 416.581.1818, Ext. 222 / Fax: 416.581.1279

Kenneth G.G. Jones LSO#: 299181 
kenjones@moorebarristers.ca
Tel: 416.581.1818, Ext. 224 / Fax: 416.581.1279

Lawyers for the Plaintiffs/Defendants by Counterclaim, 
The Catalyst Capital Group Inc. and Callidus Capital 
Corporation and the Defendants to the Counterclaim, 
Newton Glassman, Gabriel De Alba and James Riley

AND TO: DAVIES WARD PHILLIPS & VINEBERG LLP
155 Wellington Street West, 40th Floor 
Toronto, ON M5V 3J7

Kent Thomson LSO#: 24264J 
kthomson@dwpv.com 
Tel: 416.863.5566

Matthew Milne-Smith LSO#: 44266P 
mmilne-smith@dwpv.com 
Tel: 416.863.5595

Andrew Carlson LSO#: 58850N 
aca rlson @dwpv. com 
Tel: 416.367.7437

Tel: 416.863.09001 Fax: 416.863.0871

Lawyers for the Defendants, Plaintiffs by Counterclaim, 
West Face Capital Inc. and Gregory Boland
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AND TO: TORYS LLP
Barristers and Solicitors
79 Wellington Street West, Suite 3000 
Box 270, TD South Tower 
Toronto, ON M5K1N2

Linda M. Plumpton LSO#: 38400A 
lplumpton@torys.com
Tel: 416.865.8193

Andrew Bernstein LSO#: 42191F 
abernstein@torys.com
Tel: 416.865.7678

Stacey Reisman LSO#: 72184U 
sreisman@torys.com
Tel: 416.865.7537 / Fax: 416.865.7380

Lawyers for the Defendants, M5V Advisors Inc. c.o.b. 
Anson Group Canada, Admiralty Advisors LLC, Frigate 
Ventures LP, Anson Investments LP, Anson Capital LP, 
Anson Investments Master Fund LP, AIMF GP, Anson 
Catalyst Master Fund LP, ACF GP, Moez Kassam, 
Adam Spears and Sunny Puri

AND TO: MILBURN & ASSOCIATES
20 Toronto Street, Suite 860 
Toronto, ON M5C 2B8

A. Jane Milburn LSO#: 39199U 
jmilburn@milburnlaw.ca
Tel: 647.728.8081 / Fax: 647.689.2983

Devin M. Jarcaig LSO#: 62223U 
djarcaig@milburnlaw.ca
Tel: 647.728.8083 / Fax: 647.689.2983

Lawyers for the Defendant, Bruce Langstaff
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AND TO: ST. LAWRENCE BARRISTERS LLP
144 King Street East 
Toronto, ON M5C1G8

PhilTunley LSO#: 26402J 
Phil.Tunley@stlbarristers.ca 
Tel: 647.245.8282 / Fax: 647.245.8285

Alexi N. Wood LSO#: 54683F 
Alexi.Wood@stlbarristers.ca 
Tel: 647.245.8283 / Fax: 647.245.8285

Jennifer P. Saville LSO#: 68564F 
Jennifer.Saville@stlbarristers.ca 
Tel: 647.245.2222 / Fax: 647.245.8285

Lawyers for the Defendant, Rob Copeland

AND TO: KEVIN BAUMANN
Box 109
Bluffton, AB TOC 0M0 
Email: pekiskokb@gmail.com

Defendant, Acting in Person

AND TO: DARRYL LEVITT
100-400 Applewood Crescent 
Vaughan, ON L4K0C3 
darryl@dlevittassociates.com

Defendant, Acting in Person

AND TO: SOLMON ROTHBART GOODMAN LLP 
Barristers
375 University Avenue, Suite 701 
Toronto, ON M5G 2J5

Melvyn L. Solmon LSO#: 16156J 
msolmon@srglegal.com 
Tel: 416.947.1093, ext 333 / Fax: 416.947.0079

Nancy Tourgis LSO#: 37349I 
ntourgis@srglegal.com
Tel: 416.947.1093, ext 342 / Fax: 416.947.0079

Lawyers for the Defendant, Richard Molyneux
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AND TO: Ben J. Hahn LSO#: 64412J
Barrister & Solicitor
31 Elm Street
Bloomsbury Law Chambers
Toronto, ON M5G 1H1

bhahn@onlawadvice.com
Tel: 647.660.7979 / Fax: 647.660.8008

Lawyers for the Defendant, Gerald Duhamel

AND TO. MCCARTHY TÉTRAULT LLP
Suite 5300, Toronto Dominion Bank Tower
Toronto, ON M5K1E6

R. Paul Steep LSO#: 21869L
psteep@mccarthy.ca
Tel: 416.601.7998 / Fax: 416.868.0673

Daniel Goudge LSO#: 69632J 
dgoudge@mccarthy.ca
Tel: 416.601.7598 / Fax: 416.868.0673

Lawyers for the Defendant, George Wesley Voorheis

AND TO: JEFFREY MCFARLANE
220 Dominion Drive
Suite B
Morrisville, NC 27560
Email: jmcfarlane@triathloncc.com

Defendant, Acting in Person

AND TO: A. DIMITRI LASCARIS LAW PROFESSIONAL CORPORATION
360, Rue St. Jacques, Suite G101
Montreal, QC H2Y 1P5

A. Dimitri Lascaris LSO#: 50074A 
Tel: 514.941.5991 / Fax: 514.941.5991

Lawyer for the Defendant, Bruce Livesey
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LERNERS LLP
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Lucas E. Lung LSO#: 52595C 
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Rebecca Shoom LSO#: 68578G 
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Tel: 416.601.2382 I Fax: 416.601.4185
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ONTARIO 

Court File No. CV-17-587463-00CL 

 

 
 

B E T W E E N: 

SUPERIOR COURT OF JUSTICE 

COMMERCIAL LIST 

 

THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL CORPORATION 

Plaintiffs 

 

and 

 

WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. C.O.B. ANSON 

GROUP CANADA, ADMIRALTY ADVISORS LLC., FRIGATE VENTURES LP, ANSON 

INVESTMENTS LP, ANSON CAPITAL LP, ANSON INVESTMENTS MASTER FUND LP, 

AIMF GP, ANSON CATALYST MAST FUND LP, ACF GP, MOEZ KASSAM, ADAM 

SPEARS, SUNNY PURI, CLARITYSPRING INC., NATHAN ANDERSON, BRUCE 

LANGSTAFF, ROB LEVITT, KEVIN BAUMANN, JEFFREY MCFARLANE, DARRYL 

LEVITT, RICHARD MOLYNEUX, GERALD DUHAMEL, GEORGE WESLEY VOORHEIS, 

BRUCE LIVESEY and JOHN DOES #4-10 

Defendants 
 

 

NOTICE OF MOTION 

 
The Defendant, Darryl Levitt, will make a Motion to a Judge presiding over the 

Commercial List on a date and time to be set by the Court at the court house, 330 University 

Avenue, 9th Floor, Toronto, Ontario, M5G 1R7. 

 

PROPOSED METHOD OF HEARING: The Motion is to be heard 

[ ] in writing under sub-rule 37.12.1(1) because it is 

[ ] in writing as an opposed motion under sub-rule 37.12.1(4); 

 

[X] orally. 
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THE MOTION IS FOR: 

 
1. An Order dismissing the proceeding brought by the Plaintiffs as against the Defendant, 

Darryl Levitt, in accordance with section 137.1(3) of the Courts of Justice Act; 

2. Costs of this motion and this proceeding on a full indemnity basis, in accordance with 

section 137.1(7) of the Courts of Justice Act; and 

3. Such further and other relief as to this Honourable Court may seem just. 

 

THE GROUNDS FOR THE MOTION ARE 

 
The Parties 

 
1. The Defendant, Darryl Levitt (“Levitt”) is a practising lawyer in Toronto, specialising in 

corporate finance and energy. Levitt is a self-represented defendant in this action brought 

by the Plaintiffs. 

2. The Catalyst Capital Group Inc. (“Catalyst”) is a corporation that carries on business as an 

investor in distressed companies for control.  Callidus Capital Limited (“Callidus”) is a 

related company to Catalyst, which carries on business as a sub-prime lender for distressed 

companies.  Callidus is a publicly traded company on the Toronto Stock Exchange. Both 

are controlled by Newton Glassman (“Glassman”). 

Levitt’s Involvement with the Plaintiffs 

3. Levitt was an officer of Fortress Resources (“Fortress”) which previously obtained a loan 

from Callidus.  As part of the loan terms, Levitt was required to sign a personal guarantee. 
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4. Callidus has sought to enforce the personal guarantee against Levitt in Toronto 

Commercial List File No. CV-17-11712-00CL.  Levitt has counterclaimed in that 

proceeding, alleging that, among other things, Callidus acted in bad faith in connection 

with its loan to Fortress and its attempt to enforce its guarantee against Levitt.  The claim 

and counterclaim in that proceeding remain outstanding. 

5. In the course of investigating the plaintiffs’ business practices in connection with the 

proceedings against Levitt, Levitt discovered loan misconduct in other cases involving 

Callidus which was similar to the misconduct in Callidus’ dealings with Fortress. 

6. Levitt’s sources of information included, among other things: 

(i) Financial disclosures and public filings; 

(ii) Discussions with other borrowers of Callidus; and 

(iii) Bankruptcy, receivership, and other court documents. 

7. As a result of his research, Levitt formed the view that Catalyst and Callidus were engaging 

in a scheme to artificially inflate the value of their assets. 

8. Levitt and other similarly situated individuals compiled substantial evidence demonstrating 

the plaintiffs’ improper conduct.  Levitt reported this conduct through whistleblower 

reports to the Toronto Police Services and to the Ontario Securities Commission (“OSC”).  

The existence of the whistleblower reports were subsequently reported on by the Wall 

Street Journal. 
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The Underlying Proceeding 

9. The plaintiffs have brought this proceeding against Levitt, claiming that Levitt and others 

are liable to the plaintiffs for damages in the amount of $450 million for defamation, 

injurious falsehood, intentional interference with economic relations and civil conspiracy.  

The plaintiffs’ allegations are that Levitt is liable to them as a result of Levitt’s 

whistleblower complaints to the Toronto Police Services and Ontario Securities 

Commission, as a result of the Wall Street Journal article, and as a result of Twitter posts 

that were critical of the plaintiffs which the plaintiffs allege may have been authored by 

Levitt.  The plaintiffs’ further allege that the actions of Levitt are part of a nebulous 

“wolfpack” conspiracy involving short-sellers. 

10. Levitt has defended the proceeding, on the basis that (among other things): 

a. The whistleblower reports are privileged, and not capable of supporting a claim 

against him; 

b. The content of the whistleblower reports were nevertheless, true; 

c. Levitt was not the author of the Wall Street Journal report, and any information 

provided by Levitt to any journalist was truthful information obtained from publicly 

available reports; 

d. Levitt is not part of any alleged illegal short-selling conspiracy; 
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e. The damages claimed by the plaintiffs relating to the loss of share value are the 

result of the poor financial performance of Callidus, rather than any conduct of 

Levitt; and 

f. The claim by the plaintiffs, along with other actions taken by the plaintiff, are an 

improper attempt to harass or intimidate Levitt. 

The Proceeding is a Meritless Claim Arising from Expressions on a Matter of Public 

Interest 

 
11. This proceeding arises from expressions made by Levitt on a matter of public interest, 

being misconduct in the operation of a publicly traded company and a private equity firm 

that has raised billions of dollars from public pension funds and university endowments, 

and breaches of the Ontario Securities Act.  As a result, the claim against Levitt should be 

dismissed pursuant to s. 137.1 of the Courts of Justice Act. 

12. There are no grounds to believe the underlying proceeding has substantial merit. 

13. Levitt has multiple valid defences to this proceeding. 

14. There has been little, or no harm suffered by the plaintiffs as a result of Levitt’s expressions 

on matters of public interest, and any of the harm alleged arose from the plaintiffs’ own 

actions.  Any harm suffered by the plaintiffs is substantially outweighed by the public 

interest in protecting whistleblowers.  

15. Section 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43 and Rule 37 of the Rules 

of Civil Procedure. 

16. Such further and other grounds as Levitt may advise. 
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THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion: 

 
(a) The Affidavit of Darryl Levitt, to be sworn; and 

 

(b) Such further and other evidence as Levitt may advise and this Honourable 

Court may permit. 

 

 
October 17, 2019  

 

DARRYL LEVITT 
Self-Represented 
100-400 Applewood Crescent 
Vaughan, ON 
L4K 0C3 
Tel:    416.879.6965 
darryl@dlevittassociates.com 
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TO: MOORE BARRISTERS 

Professional Corporation 

1600-393 University Avenue 

Toronto ON M5G 1E6 

 

David C. Moore (LSO# 16696U) 

Tel: 416.581.1818 ext. 222 

david@moorebarristers.ca 

 
Kenneth Jones (LSO# 29918I) 
Tel: 416.581.1818 ext. 224 
kenjones@moorebarristers.ca 

 

Tel: 416.581.1818 

Fax: 416.581.1279 

 

GOWLINGS WLG LLP 

1 First Canadian Place 

100 King Street West, Suite 1600 

Toronto, ON M5X 1G5 

 

John E. Callaghan 

John.callaghan@gowlingwlg.ca 

Benjamin Ng 

Benjamin.ng@gowlingwlg.ca 

Matthew Karabus 

Matthew.karabus@gowlingwlg.ca 

 

Tel: 416.862.7525 

Fax: 416.862.7661 

 
Lawyers for the Plaintiffs 
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AND TO: DAVIES WARD PHILLIPS & VINEBERG LLP 

Barristers and Solicitors 

155 Wellington Street West 

37th Floor 

Toronto ON M5V 3J7 

 

Kent E. Thomson (LSO# 24264J) 

Tel: 416.863.0871 

kthomson@dwpv.com 

 
Matthew Milne-Smith (LSO# 44266P) 
Tel: 416.863.5595 
mmilne-smith@dwpv 

 

Andrew Carlson (LSO# 58850N) 

Tel: 416.367.7437 

acarlson@dwpv.com 

Tel: 416.863.0900 

Fax: 416.863.0871 

 

Lawyers for the Defendants, 
West Face Capital Inc. and Gregory Boland 
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AND TO: TORYS LLP 

Barristers and Solicitors 

79 Wellington Street West 

Suite 3000 

Box 270, TD South Tower 

Toronto ON M5K 1N2 

 

Linda M. Plumpton (LSO# 38400A) 

Tel: 416.865.8193 

lplumpton@torys.com 

 
Andrew Bernstein (LSO# 42191F) 
Tel: 416.865.7678 
abernstein@torys.com 

 

Leora Jackson (LSO# 68448L) 

Tel: 416.865.7547 

ljackson@torys.com 

 

Tel: 416.865.0040 

Fax: 416.865.7380 

 

Lawyers for the Defendants, 

M5V Advisors Inc. C.O.B. Anson Group Canada, Admiralty Advisors LLC., Frigate 

Ventures LP, Anson Investments LP, Anson Capital LP, Anson Investments Master 

Fund LP, AIMF GP, Anson Catalyst Mast Fund LP, ACF GP, Moez Kassam, Adam 

Spears and Sunny Puri 

 
AND TO: LERNERS LLP 

Barristers and Solicitors 

130 Adelaide Street West 

Suite 2400 

Toronto ON M5H 3P5 

 
Lucas Lung (LSO# 52595C) 
Tel: 416.601.2673 
llung@lerners.ca 

 

Tel: 416.867.3076 

Fax: 416.867.9192 

 

Lawyers for the Defendants, 

ClaritySpring Inc. and Nathan Anderson 
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AND TO: MILBURN & ASSOCIATES 

Barristers & Solicitors 

20 Toronto Street 

Suite 860 

Toronto ON M5C 2B8 

 

A. Jane Milburn (LSO# 39199U) 

Tel: 647.728.8081 

jmilburn@milburnlaw.ca 

 
Devin M. Jarcaig (LSO# 62223U) 
Tel: 647.728.8083 
djarcaig@milburnlaw.ca 

 

Tel: 416.238.7865 

Fax: 647.689.2983 

 

Lawyers for the Defendant, 

Bruce Langstaff 

 
AND TO: KEVIN BAUMAN 

Box 109 

Bluffron, Alberta T0C 0M0 

Toronto ON M4Y 1W4 

pekiskokb@gmail.com 

 

Tel: 403.505.7784 

 
Defendant 

 

 
AND TO: JEFFREY MCFARLANE 

jmcfarlane@triathloncc.com 

 

220 Dominion Drive, Suite B 

Morrisville NC 27560 

 
Defendant 
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AND TO: BEN J. HAHN (LSO #64412J) 

Barrister & Solicitor 

31 Elm Street, 

Bloomsbury Law Chambers 

Toronto, ON M5G 1H1 

 

T: 647.660.7979 

F: 647.660.8008 

bhahn@onlawadvice.com 

 

Lawyers for the Defendant, 

Gerald Duhamel 
 

 
AND TO: SOLMON ROTHBART GOODMAN LLP 

Barristers and Solicitors 

375 University Avenue 

Suite 701 

Toronto ON M5G 2J5 

 

Melvyn Solmon (LSO# 16156J) 
Tel: 416.947.1093 ext. 333 
msolmon@srglegal.com 

 

Nancy J. Tourgis (LSO# 37349I) 

Tel: 416.947.1093 ext. 342 

ntourgis@srglegal.com 

 

Tel: 416.947.1093 

Fax: 416.947.0079 

 

Lawyers for the Defendant, 

Richard Molyneux 
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AND TO: MCCARTHY TETRAULT LLP 

Suite 5300, Toronto Dominion Bank Tower Toronto, ON M5K 1E6 

 
R. Paul Steel (LSO# 21869L) 
psteep@mccarthy.ca 
Tel: 416.601.7998 
Fax: 416.868.0673 

 
Daniel Goudge (LSO # 69632J) 
dgoudge@mccarthy.ca 
Tel: 416.601.7598 
Fax: 416.868.0673 

 

Lawyers for the Defendant, George Wesley Voorheis 

AND TO: 
 

 

 

 

 

 

 

  AND TO: 

DIMITRI LASCARIS LAW PROFESSIONAL CORPORATION 
360, Rue St Jacques, Suite G101 

Montreal, QC H2Y 1P5 

 
Lawyers for the Defendant, Bruce Livesey 
 

 
AND TO:    ST. LAWRENCE BARRISTERS LLP 

144 King Street East Toronto ON M5C 1G8 
 
M. Philip Tunley (LSO# 26402J) Tel: 647.245.8282 
phil.tunley@stlbarristers.ca 
 
Alexi N. Wood (LSO# 54683F) 
Tel: 647.245.8283 
alexi.wood@stlbarristers.ca 
 
Jennifer P. Saville (LSO# 68564F) 
Tel: 647.245.2222 
jennifer.saville@stlbarristers.ca 
 
Tel: 647.245.2121 
Fax: 647.245.8285 
 
Lawyers for the Defendant, Rob Copeland 

 
AND TO: JOHN DOES #4-10 

 
Defendants 
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ONTARIO 
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COMMERCIAL LIST 
 

PROCEEDING COMMENCED AT 

TORONTO 
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DARRYL LEVITT 
Self-Represented 

100-400 Applewood Crescent 
Vaughan, ON 
L4K 0C3 

Tel: 416.879.6965 
darryl@dlevittassociates.com 
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Court File No. CV-17-587463-00CL 
 

ONTARIO 
     

SUPERIOR COURT OF JUSTICE 
COMMERCIAL LIST 

 
B E T W E E N: 

 
THE CATALYST CAPITAL GROUP INC. and CALLIDUS CAPITAL 

CORPORATION 
Plaintiffs 

 
- and – 

 
WEST FACE CAPITAL INC., GREGORY BOLAND, M5V ADVISORS INC. 

c.o.b. ANSON GROUP CANADA, ADMIRALTY ADVISORS LLC, FRIGATE 
VENTURES LP, ANSON INVESTMENTS LP, ANSON CAPITAL LP, ANSON 

INVESTMENTS MASTER FUND LP, AIMF GP, ANSON CATALYST 
MASTER FUND LP, ACF GP, MOEZ KASSAM, ADAM SPEARS, SUNNY 

PURI, CLARITYSPRING INC., NATHAN ANDERSON, BRUCE 
LANGSTAFF, ROB COPELAND, KEVIN BAUMANN, JEFFREY 

MCFARLANE, DARRYL LEVITT, RICHARD MOLYNEUX, GERALD DUHAMEL, 
GEORGE WESLEY VOORHEIS, BRUCE LIVESEY AND JOHN DOES #4-10 

 
Defendants 

 
NOTICE OF MOTION 

 
The Defendant, Kevin Baumann, will make a Motion to a Judge presiding over the 

Commercial List on a date and time to be set by the Court at the court house, 330 

University Avenue, 9th Floor, Toronto, Ontario, M5G 1R7. 
 

PROPOSED METHOD OF HEARING: The Motion is to be heard 

 

[  ] in writing under sub rule 37.12.1 (1) because it is 

 

Clerk’s Stamp 
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[  ] in writing as an opposed motion under sub rule 37.12.1 (4); 

 

[X] orally. 

 

THE MOTION IS FOR 

 

a) An order dismissing the proceeding brought by the Plaintiffs as against the 

Defendant, Kevin Baumann, in accordance with section 137.1(3) of the Courts of 

Justice Act; 

 

b) The cost of this proceeding on a full indemnity basis, in accordance with section 

137.1(7) of the Courts of Justice Act; and 

 
c) Such further and other Relief as to this Honorable Court may seem just. 

 
 

THE GROUNDS FOR THE MOTION ARE 

 

The Parties 

 

a) The Defendant, Kevin Baumann, (“Baumann”) is the President of Alken Basin 

Drilling Ltd (“Alken”), who as a former borrower of the Plaintiff has insight into the 

Plaintiff’s business practices which Baumann believes to be unlawful, Baumann is 

a self-represented Defendant in this action brought on by the Plaintiffs.  

 

b) The Plaintiffs, The Catalyst Capital Group Inc. (“Catalyst”) and Callidus Capital 

Corporation (“Callidus”) are related corporations controlled by Newton Glassman 

(“Glassman”), that purport to make investments in distressed and undervalued 
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Canadian situations in return for control, including the provision of capital on a 

bridge basis to companies that cannot access traditional lending sources; 

 
c) Defendant by Counterclaim, Altair Water and Drilling Services Inc. (“Altair”) is a 

wholly owned Callidus company which was a result of Callidus acquiring and 

assigning Alken’s assets as part of Alken’s Callidus controlled receivership. 

 
Defendant by Counterclaim Sinclair Range (“Range”) and Scott Sinclair (“Sinclair”) 

are parties forced upon Alken and Baumann by Callidus as part of Callidus’  loan to 

own strategy. Sinclair is the President of Sinclair Range. Callidus recommended and 

demanded Sinclair be retained as Alken’s CRO – Chief Recovery Officer. 

 

d) Catalyst’s principals are Glassman, Gabriel De Alba (“De Alba”) and James Riley 

(“Riley”) and Rocco DiPucchio (“DiPucchio”). De Alba is a Managing Director and 

Partner of Catalyst, Riley is Managing Director and Chief Operating Officer of 

Catalyst. DiPucchio is a lawyer and a Managing Director of Catalyst. Glassman was 

then the Executive Chairman and CEO of Callidus and is currently the Executive 

Chair and a Director of Callidus and Chair of the Credit Committee. Riley is 

Callidus’ Secretary. Both are Directors of Callidus. Riley and Glassman offer 

management services on behalf of Catalyst to Callidus. 

OSC Whistleblower Submission 

 

e) As a former Callidus borrower Baumann and Alken struggled with the Callidus and 

Range oppression. The Callidus conduct was unfathomable to many from the first 

day of the loan period. 

  Some of the conduct is as follows: 
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i. Callidus, at Glassman’s insistence placed an immediate $1,250,000 block on 

Alken’s receivables without explanation or communication. 

 

ii. Callidus denied numerous funding requests which made no rational business 

sense other than to oppress Alken and set Callidus up for its ultimate unlawful 

takeover of Alken. 

 

iii. A Callidus VP insisted Sinclair Range be retained or no further funding would 

be forthcoming. 

 

iv. Callidus and Sinclair Range managed Alken’s cash and decided which 

suppliers would be paid, if any, regardless of availability. 

 

v. While Callidus and Sinclair Range totally managed Alken in excess of 

$800,000 of trade payables were incurred when Callidus knew full well Alken 

would be filed into receivership. This appears to be a Callidus specialty as 

Baumann has discovered 15 million in trade payables related to Callidus 

controlled receiverships. This conduct damaged Baumann’s reputation in his 

community as Callidus and Range abused Baumann’s Power of Attorney. 

 

vi. Baumann had good reason to investigate and communicate with others after 

Callidus abused Baumann’s Power of Attorney and Share Hypothecation 

while recklessly operating Alken. 

 

vii. Upon reviewing Callidus’ IPO on SEDAR Baumann became aware that 

Callidus stated as part of its IPO it would be subject to conduct and ethics. 

The IPO stated the Code of Conduct and Ethics would be filed on SEDAR.  
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When Baumann searched SEDAR there was no Callidus code of conduct or 

ethics, it was at this time Baumann contacted the OSC and made them aware 

of the lack of filing. Shortly after Callidus filed a Code of Conduct on SEDAR.  

 

Upon review, the written and filed Code of Conduct contradicted the 

treatment Baumann had received from Callidus and its Representatives. This 

contradiction proved to Baumann that he was induced to accept a Callidus 

loan.  

 

Once Baumann reviewed further Callidus press releases he was of the opinion 

the Callidus business plan was a Ponzi or Shell Game. By an attempt to obtain 

yield enhancements from borrowers in order to increase Callidus’ stock price. 

 

Callidus initially referred to its elaborate scheme as proprietary procedures, 

and later renamed its unlawful conduct yield enhancements. A yield 

enhancement as Glassman explains in numerous earnings calls and press 

releases is a gain Callidus would obtain from taking over or assisting 

borrowers, therefore it was advantageous.  

For Callidus to oppress borrowers and unlawfully seize assets while abusing 

the sole desertion clause relating to borrower funding. 

 

f) From Baumann’s research himself nor his forensic specialists could locate a single 

borrower which entered into a yield enhancement agreement with Callidus. It’s 

obvious enhancement agreements were entered into between Callidus and forced 

CRO’s such as Sinclair. 
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g) Baumann’s sources of information and assistance confirming the Callidus scheme 

include: 

 

1) Consultation with two forensic Specialists involved in the Callidus Baumann 

relationship which completed several reports. 

 

2) Consultation with five Lawyers Baumann has had involved in his Callidus 

disputes. 

 

3) Callidus’ preliminary and final prospectus.  

 
4) Callidus involved receivership filings. 

 
5) Callidus’ earnings transcripts and press releases. 

 
h) Baumann and his professional assistants determined and were of the view that 

Catalyst and Callidus were engaging in an unlawful and fraudulent scheme to 

oppress borrowers by withholding funds in order to install management and control 

the receivership process, all in order to take a yield enhancement valued in excess of 

the borrowers loan amount.  

 

i) Baumann believes the yield enhancement Callidus booked relating to Alken was 32 

Million dollars. Had the stock market responded and Callidus’ shares increased 

Callidus would have been a historical pump and bump. Unfortunately for Callidus 

Baumann believes due to the massive amount of endless litigation and publications 

the market never responded. 

 

JOST and OSC Submissions 
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j) Baumann submitted 11 complaints to the OSC and regulators relating to Callidus. 

Most complaints relate to Callidus’ yield enhancement scheme. In Q2 2018 

Callidus soft sold and released on the last bullet point of its quarterly report that 

upon recommendation from the OSC Callidus would no longer be booking non 

realized yield enhancements. Baumann believes the OSC Action was the result of 

his and other borrowers submissions. 

 

Police Reports 

 

k) Baumann like other borrowers lodged a complaint with the Toronto Police relating 

to Callidus’ unlawful conduct and fraudulent loan control mechanisms. 

 

l) On May 21, 2019 Baumann retained additional Calgary Counsel and a Forensic 

Specialist to evaluate and investigate all conduct relating to the various claims. The 

mandate was to obtain Presevation Orders and access to certain Callidus email 

accounts to confirm the unlawful conduct Baumann and other Callidus borrowers 

from Texas to Alberta which Baumann and others believe has been utilized. 

Unfortunetly this endvor would not be completed prior to Callidus being privatized 

in early November. 

 
From evaluation and investigation it was recommended that an extensive submission 

be made to the RCMP Commercial Crimes. A complaint against Callidus relating to 

fraud, theft over and Bankrutcy Act offences was submitted and confirmed received 

by the RCMP K Division Federal Policing on October 3, 2019. The individual who 

conducted the investigation and submission on behalf of Baumann has proper 

credentials and is known in Alberta as a leading investigator. 
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Communication with Journalists 

 

m) Baumann was approached by several Journalists relating to his various disputes with 

Callidus. Baumann always pointed the Journalists to Court Filings including a strong 

truth indicator of a Texas Ruling discussing Breach of Contract and Fraudulent 

Inducement discussions mentioning Callidus. 

 

The Plaintiffs Commence Multiple Proceedings against Baumann 

 

a) On November 7 2017, the Plaintiffs commenced this action against Baumann and 

others (the “Action”). As against Baumann and others, the Plaintiffs seek damages 

for: 

 

i. Defamation; 

ii. Civil conspiracy; 

iii. Intentional interference with economic relations; 

iv. Injurious falsehood; and 

v. Breach of the Securities Act; 

 

b) The Plaintiffs have commenced this Action at the same time as they have 

commenced a Parallel Action for Defamation against Baumann arising from the 

same set of facts in Court File 1701-14167  (the “Parallel Action”), in Alberta; 

 

c) The same allegations of defamation and conspiracy made against Baumann in this 

Action are duplicated in the Parallel Action; 
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d) There is no genuine issue for trial with respect to any of the factual allegations made 

by the Plaintiffs against Baumann in this Action or in the Parallel Action; 

 
The Proceeding is a SLAPP 

 

a) The core allegation in the Action that Baumann acted in furtherance of a 

“conspiracy”  with and among the Defendants, against the Plaintiffs, simply by filing 

regulatory whistleblower complaints and speaking to the press and filing police 

reports is vexatious and is baseless and demonstrates the nature and purpose of this 

Action as a SLAPP. This Action is being pursued for the collateral purposes of 

deflecting from the Plaintiffs’ own wrongful and unlawful misconduct and business 

failures and losses.  

 

b) The Parallel Action constitutes and is being pursued as a strategic lawsuit against 

public participation (a “SLAPP”). The Action arises from an expression made by 

Baumann, namely, the opinion included in the Wall Street Journal article and the 

OSC whistleblower complaints and is designed primarily to discourage public 

discourse on matters of public interest, and in particular: 

 
i. To discourage individuals who make whistleblower complaints to the OSC 

and other Canadian securities regulators, and; 

ii. To discourage individuals from speaking with journalists about their 

concerns; 

 

c) The Action is also designed to reinforce the Plaintiffs’ reputation for engaging in 

aggressive litigation, as a means to discourage individuals or journalists from 

investigating the Plaintiffs’ business and accounting practices; 
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d) The Action does not have substantial merit; 

 
e) The harm likely to be or have been suffered by the Plaintiffs as a result of Baumann’s 

expression is not sufficiently serious that the public interest in permitting the Action 

to continue outweighs the public interest in protecting Baumann’s expression; 

 
f) Section 137.1 of the Courts of Justice Act, R.S.O. 1990, c. C.43; and 

 
g) Such further and other grounds as the lawyers may advise. 

 

 

 

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 

Motion: 

 

a) The Affidavit of Kevin Baumann, to be sworn; and 

 

b) Such further and other evidence as Baumann may advise and this Honourable Court 

may permit. 
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Date: November 5, 2019         

Kevin Baumann                                
     
 Self-represented                                             

T: 403-505-7784 
E:pekiskokb@gmail.com 

 
 
 

TO:   DAVIES  WARD PHILIPS  & VINEBEG LLP 

  155 Wellington Street West 

  Toronto, Ontario M5V 3J7 

 

  Kent Thomson (LSUC #24264J) 

  Telephone: (416) 863-5566 

  Email: kentthomason@dwpv.com 

 

  Matthew Milne-Smith (LSUC #44266P) 

  Telephone: (416) 863-5595 

  Email: mmilne-smith@dwpv.com     

  

  Andrew Carlson (LSUC #5885ON) 

            Telephone: (416) 367-7437 

  Email: acarlson@dwpv.com 

 

  Tel.: (416) 836-0900 

  Fax: (416) 863-0871 
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  Lawyers for the Defendants, 

  West Face Capital Inc. and Gregory Boland 

 

 

AND TO:   TORYS  LLP 

                     Barristers and Solicitors 

  79 Wellington Street West, Suite 3000 

  Box 270, TD South Tower 

  Toronto, Ontario M5K 1N2 

 

Linda Plumpton 

  Telephone: (416) 865-8193 

  Email: lplumpton@torys.com 

   

Andrew Bernstein 

Telephone: (416) 865-7678 

Email: abernstein@torys.com 

 Fax: (416) 865-7380 

 

  

 Stacey Reisman 

 Email: sreisman@torys.com 

 

 Lawyers for the Defendants, 

 

 M5V Advisors Inc. c.o.b. Anson Group Canada, Admiralty Advisors LLC,  

1142



- 13 - 
 
 

{00647751v1}  
 

 Frigate Ventures LP, Anson Investments LP, Anson Capital LP, Anson 

 Investments Master Fund LP, AIMF GP, Anson Catalyst Master Fund LP, 

 ACF GP, Moez Kassam, Adam Spears and Sunny Puri 

 

AND TO: LERNERS LLP 

 Lawyers 

 130 Adelaide Street West, Suite 2400 

 Toronto, Ontario M5H 3P5 

  

 Lucas E Lung 

 llung@lerners.ca 

 

 Rebecca Shoom 

 rshoom@lerners.ca 

 

  Telephone: (416) 601-2387 

  Fax: (416) 867-2412 

 

 Lawyers for Defendants, 

 Clarity Spring Inc. and Nathan Anderson 

 

 

AND TO: MILBURN & ASSOCIATES 

 Barristers & Solicitors 

 20 Toronto Street, Suite 860 

 Toronto, Ontario M5C 2B8 
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A. Jane Milburn 

jmilburn@milburnlaw.ca 

Telephone: (647) 728-8081 

Fax: (647) 689-2983 

 

Devin M. Jarcaig 

djarcaig@milburnlaw.ca 

Telephone: (647) 728-8083 

Fax: (647) 689-2983 

 

Lawyers for the Defendant, 

Bruce Langstaff 

 

AND TO: ST. LAWRENCE BARRISTERS                                                                                                                                                                                               

144 King Street East                                                                                                                                                                                                      

Toronto, Ontario M5C 1G8  

M. Philip Tunley                                                                                                                                                                                                               

Telephone: (647) 245-8282                                                                                                                                                                                            

Fax: (647) 245-8285                                                                                                                                                                 

phil.tunley@stlbarristers.ca 

Alexi N. Wood                                                                                                                                                                                                               

Telephone: (647) 245-8283                                                                                                                                                                                            

Fax: (647) 245-8285                                                                                                                                                                 

alexiwood@stlbarristers.ca 
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Jennifer P. Saville                                                                                                                                                                                                     

Telephone: (647) 245-2222                                                                                                                                                                                            

Fax: (647) 245-8285                                                                                                                                                                 

jennifer.saville@stlbarristers.ca 

Lawyers for the Defendant,                                                                                                                                                                                           

Rob Copeland 

AND TO: DARRYL LEVITT                                                                                                                                                                                                                   

100-400 Applewood Cres.                                                                                                                                                                                      

Vaughan, Ontario L4K 0C3                                                                                                                                                   

darryl@dlevittassociates.com 

  Self-Represented 

AND TO: JEFFREY McFARLANE                                                                                                                                                                                                            

220 Dominion Drive Ste B                                                                                                                                                                                 

Morrisville, NC 27560 

 jmcfarlane@triathloncc.com 

AND TO: SOLMON ROTHBART GOODMAN LLP                                                                                                                                                                   

Barristers                                                                                                                                                                                                                            

375 University Ave, Suite 701                                                                                                                                                                                  

Toronto, Ontario                                                                                                                                                                                                            

M5G 2J5 

 Melvyn L Solmon                                                                                                                                                                                                      

Telephone: (416) 947-1093                                                                                                                                                                                                                            
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Fax: (416) 974-0079                                                                                                                                                                                                     

msolmon@srglegal.com 

                     Nancy Tourgis                                                                                                                                                                                   

ntourgis@srglegal.com                                                                                                                                                                         

 Lawyers for the Defendant,                                                                                                                                                                                      

Richard Molyneux 

AND TO: BRUCE LIVESEY                                                                                                                                                                                                                   

230 Heath Street West, Suite 314                                                                                                                                                                             

Toronto, Ontario M5P 1N8                                                                                                                                                                                                                                 

AND TO: BEN J. HAHN (LSO #644I2J)                                                                                                                                                                           

Barrister & Solicitor                                                                                                                                                                                                     

31 Elm Street  - Bloomsbury Law Chambers                                                                                                                                                           

Toronto, Ontario M5G 1H1 

 Telephone: (647) 660-7979                                                                                                                                                                                              

Fax: (647) 660-8008                                                                                                                                                                                                        

Email: bhahn@onlawadvice.com 

 Lawyer for the Defendant,                                                                                                                                                                                          

Gerald Duhamel 

AND TO: McCarthy Tetrault LLP                                                                                                                                                                                                     

Suite 5300, Toronto Dominion Bank Tower                                                                                                                                                          

Toronto, Ontario M5K 1E6 
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 R. Paul Steep (LSO #21869L)                                                                                                                                                               

psteep@mccarthy.ca 

 Shane D’Souza (LSO #58241G)                                                                                                                                                          

dsouza@mccarthy.ca 

 Telephone: (416) 601-8196                                                                                                                                                                                                  

Fax: (416) 868-0673 

 Lawyers of the Defendant,                                                                                                                                                                                         

George Wesley Voorheis 

AND TO: John Does #4-10 

AND TO: Peter Griffin 

  pgriffin@litigate.com 

 

    

 

1147



 

{00647751v1}  
 

18 

 

 

 

 

 

 

1148



 

{00647751v1}  
 

19 

THE CATALYST CAPITAL GROUP 
INC et. al. Plaintiffs 

 
 
 
 
 

WEST FACE CAPITAL INC et. al. Defendants 

Court File No. CV-17-587463-00CL 
     

  

ONTARIO 
          SUPERIOR COURT OF  

  JUSTICE COMMERCIAL 
                  LIST 

   PROCEEDING COMMENCED AT TORONTO 

       NOTICE OF MOTION 

Kevin Baumann                                                                            
Self-Represented     

Box 109 Bluffton, Alberta T0C0 M0                                                              
T: 403-505-7784                                                                  
E: pekiskokb@gmail.com                                                                
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THIS IS EXHIBIT 66
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits
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WEST FACE

November 22, 2016

WEST FACE LONG TERM OPPORTUNITIES FUNDS
2016 THIRD QUARTER INVESTOR LETTER

The West Face Long Term Opportunities Funds (the "Funds") were up 15.3% gross* in the 
general portfolio and 9.4% net total* for a Day One investor year to date through to the end 
of the third quarter 2016. Over the same period the S&P/TSX Composite Total Return Index 
was up 15.8%, the S&P 500 Total Return Index was up 7.8%, while the Scotiabank Canadian 
Hedge Fund Indices were up 8.4% on an equal weighted basis and 6.0% on an asset weighted 
basis.

Dear Investor,

Our third quarter General Portfolio return was up 7.3% gross*, and our year to date 
performance in the General Portfolio was up 15.3% gross*. Year to date performance is up 9.4% 
net total* for a Day One investor.

This letter will provide a brief update. A more fulsome review will accompany our year-end 
letter when we will be better able to address the new investments we have made.

Over half of this quarter's performance was attributable to our long/short position in SunOpta 
versus Hain Celestial, which we have described in detail in prior letters. SunOpta recovered 
sharply from the sell-off earlier in the year due to improving operations and progress on a 
strategic review. The strategic review culminated in a significant investment by Oaktree Capital 
in early October at an 80% premium to the second quarter share price and provided for material 
governance changes that we believe will result in further share price gains.

Our short position in Hain, a high-multiple organic food company, benefitted from a sharp sell 
off due to accounting issues and missed guidance. Although we didn't anticipate these events, 
we believed that the multiple spread between SunOpta and Hain was unwarranted and was 
likely to converge as Hain struggled to maintain growth and SunOpta realized on its latent 
potential in the same industry category.

Entravision was also up strongly in the third quarter as the FCC 600MHZ incentive auction kicked 
off. Subsequent to quarter end, the auction has slowed unexpectedly which has the potential to 
truncate some of our upside. The auction will continue into 2017 and we will monitor the 
situation as it unfolds.

The primary detractor for the third quarter was Gran Tierra Energy, which traded in sympathy 
with the energy sector. Subsequent to quarter end, the company provided a material 
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operational update, which provided the market with evidence of what we believe to be 
significant latent potential in the company's vast resource portfolio.

We have monetized a number of mature investments including SNC-Lavalin and Mandalay 
Resources and have a material cash position, which we have earmarked for new transactions. 
We have also initiated a number of "alpha shorts" which currently account for approximately 
14% of the portfolio.

We will provide a more detailed description of the new positions in ouryear-end letter.

WIND Litigation Update

As most of you already know, the Ontario court dismissed in its entirety the Catalyst Capital 
lawsuit relating to the WIND transaction and our hiring a junior Catalyst employee. We have 
established a website (www.catalystlitigation.com) to provide convenient access to all the public 
litigation materials. The trial decision by Justice Newbould can be downloaded from the "Moyse 
Litigation" section of the website and is an excellent summary of what transpired.

Importantly, Justice Newbould made serious findings of credibility against all three principals of 
Catalyst Capital in the course of this litigation. These findings underpinned his trial decision and 
will be useful in future litigation with Catalyst Capital. Justice Newbould commented specifically 
on Catalyst CEO Newton Glassman, noting: "I must say that I had considerable difficulty 
accepting as reliable much of the evidence of Mr. Newton Glassman. He was aggressive, 
argumentative, refused to make concessions that should have been made and contradicted his 
own statements made contemporaneously in emails. I viewed him more as a salesman than an 
objective witness."

Justice Newbould also awarded C$1.2 million in substantial indemnity costs against Catalyst and 
found that the lawsuit was driven by Catalyst CEO Newton Glassman, who "was not able to 
accept that he lost his chance to acquire Wind by being outsmarted by someone else." Justice 
Newbould also found that Mr. Glassman “was certainly playing hardball attacking the 
reputation and honesty of West Face. However, in spite of the best efforts of Catalyst's very able 
and skilled lawyers, he utterly failed."

While Catalyst has commenced an appeal of the decision, we do not believe an appeal will be 
successful, especially in light of the serious findings of credibility against CEO Glassman and the 
other two Catalyst principals.

Additional information about the pending litigation is available at www.catalystlitigation.com, 
and on request.

Yours truly,

Greg Boland and the West Face team
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* The performance data identified as "gross" and "net" represents weighted average returns across the 
Funds, and is not an estimate of a specific investor's actual performance, which may be materially different 
from such fund-level performance due to numerous factors. All performance results are presented net of 
management fees (generally 2%), brokerage commissions, administrative expenses, and include the 
reinvestment of all dividends, interest and capital gains. "Gross" returns are presented before a profit 
allocation of 20% (if applicable). "Net" returns are presented net of a profit allocation of 20% (if applicable). 
The "net total" return is presented for an investor who invested in Class A/Series 2007 on October 1, 2007 
("Day One") who would have received a maximum allocation of Designated Investments of 20%.

Effective July 1st, changes were made to performance reporting to distinguish the general portfolio from 
the Designated Investments ("DI"). West Face believes this format provides a more meaningful 
presentation of performance and better reflects how the portfolio is managed.

Performance data from the S&P/TSX Composite Total Return Index ("TSX"), the S&P 500 Total Return Index 
("S&P 500") and the Scotiabank Hedge Fund Indices were used for reference purposes in evaluating our 
returns. These may not be the most appropriate benchmarks for comparison. Although the financial 
Statements of the funds are audited, performance results are not audited.

This investor letter presents information regarding the West Face Long Term Opportunities Limited 
Partnership (the "Canadian Fund"), the West Face Long Term Opportunities (USA) Limited Partnership (the 
"US Fund") and the West Face Long Term Opportunities Master Fund L.P. (the "Cayman Fund", and together 
with the Canadian Fund and the US Fund, the "Funds"). The West Face Long Term Opportunities Fund Ltd. 
invests in the Cayman Fund, and the Funds together invest in the West Face Long Term Opportunities Global 
Master Fund LP. West Face Capital Inc. ("West Face") is the investment adviser to each of the Funds.

The investor letter does not contain a complete description of any of the Funds or the risks associated with 
an investment in any of the Fund and is subject to and qualified in its entirety by reference to the offering 
materials for each of the Funds (each, an "OM"). Potential investors in any of the Funds should obtain and 
carefully review the OM of the relevant Fund in order to fully understand all of the important considerations 
regarding an investment in that Fund, including important information concerning structure of the Fund 
and the risks, conflicts of interest and expenses associated with an investment in the Fund. Any person 
subscribing for interests in a Fund must be qualified to invest in the Fund, be able to bear the risks involved 
and must meet the Fund's suitability requirements. Investment in the Funds may not be suitable for certain 
investors.

An investment in any of the Funds involves a high degree of risk. Investment techniques used by each of 
the Funds may include the use of leverage and derivative instruments such as futures, options and short 
sales, which amplify the possibilities for both profits and losses and may add volatility to the performance 
of a Fund. Additionally, the payment of a performance based fee to the investment manager may create 
an incentive for the investment manager to cause a Fund to make riskier or more speculative investments 
than the investment manager would in the absence of such incentive.

The information contained in this investor letter reflects the opinions and projections of West Face as of 
the date of publication of this letter. Those opinions and projections are subject to change without notice 
at any time subsequent to the date of publication and West Face does not represent that any opinion or 
projection will be realized or updated. Certain information in this letter constitutes "forward-looking 
statements". Due to various risks and uncertainties, actual events or results or the actual performance of 
a Fund may differ materially from those reflected or contemplated in such forward-looking statements. 
Past performance is not necessarily indicative of future results.

Positions referenced in this letter do not represent all the positions held, purchased, or sold by the Funds, 
and the information in this letter may represent only a small percentage of the aggregate activity of the
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Funds. "Designated Investments" (DI) positions are positions which not all investors may be invested in. No 
assurance can be given that the investment objectives of any Fund will be achieved and the performance 
of none of the Funds is guaranteed. The Funds may have an economic interest in the price movement of 
the securities discussed in this letter, but the economic interests of each of the Funds is subject to change 
without notice. While the information presented in this letter is believed to be reliable, no representation 
or warranty is made by any of the Funds or by West Face concerning the accuracy of any data presented.

The returns of a DI can have a material positive or negative impact on the overall return of an investor. An 
investor will only participate in the return from a DI if: (1) the investor invested in a class of interests or 
shares that participates in Dis, (2) the investor previously made the appropriate election to participate in 
Dis, and (3) the investor had capacity for additional Dis at the time the relevant investment was classified 
as a DI.

All information provided is for informational purposes only and should not be construed as investment 
advice or a recommendation to purchase or sell any specific security, or as an offer to sell or a solicitation 
of an offer to buy interests in any of the Funds, or any other fund managed by West Face. Such an offer to 
sell or solicitation of an offer to buy interests may only be made pursuant to an OM and definitive 
subscription documents between a fund and an investor. This investor letter is not intended to constitute 
legal, tax or accounting advice or investment recommendations. Prior to making any investment decision, 
you should consult with your own advisers and determine the economic risks and merits, as well as the 
legal, tax and accounting consequences, of such an investment decision, all without reliance upon West 
Face, the Fund or any of their affiliates.

West Face is not presently registered with the U.S. Securities and Exchange Commission as an investment 
adviser. None of the Funds is, or is expected to be, a U.S. registered investment company, and none of the 
interests in any of the Fund has been, or is expected to be, registered under the U.S. Securities Act of 1933, 
as amended.

From time to time, principals of West Face may be members of the board of directors of reporting issuers 
in which one or more of the Funds is invested. As of the date of this letter, no principal of West Face holds 
a directorship position in such an issuer.

All amounts are in US dollars, unless specifically identified as Canadian dollars.

This investor letter is confidential and is intended for use by the designated recipient only. The letter may 
not be redistributed without the express written consent of West Face Capital Inc.

This information has been presented as of the dates reflected and may become stale.
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Benchmarks—Through September 30,2016

YTDZ
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tressed 
ndex

-1.3% -3.3% 1.5% 2.4% 2.4% 0.2%
-33.0% -37.0% -17.7% -19.8% -19.1% -20.5%
35.1% 26.5% 20.4% 19.5% 18.6% 20.9%
17.6% 15.1% 12.6% 9.3% 10.9% 10.3%
-8.7% 2.1% -9.1% -7.3% -2.5% -4.2%
7.2% 16.0% 10.6% 8.2% 7.7% 11.8%
13.0% 32.4% 15.5% 17.7% 9.7% 16.096
10.6% 13.7% 1.6% 5.5% 4.1% 2.5%
-8.3% 1.4% -6.3% 3.6% -0.7% -5.3%
15.8% 7.8% 0.4% -3.2% 0.1% 2.7%
36.4% 72.7% 25.7% 34.0% 29.9% 31.5%

14.2% 15.4% -1.9% -1.7% 0.0% 0.9%
24.4% 37.3% 0.2% 12.5% 7.8% 4.8%
47;3% 113.4% 22.9% 37.4% 23.1% 30.2%

* Beginning October 1,2007

■Ï i> é 'ST: .■'‘.■Jiii 
1 '• 

■ r. .- •*’
j i- •..» i..

■■ -J. t,'
r-ir... .

2007 .. : . 4.7% -1.3% 1.8% -2.2% 2.5%
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...... .............

-29.1% -25.5% -17.1% -22.1% -30.8%
2i 27.1% 13.1% 13.3% 16.6% 44.2%
2010 4.5% 8.9% 7.5% 2.0% 15.0%
2011 . , -û®. ... -4.9% -19.1% -4.1% -4.9% -16.9%
2012 5.7% 4.8% 5.4% 6.0% 9.3%
2013 8.2% 11.1% 8.3% 13.9% 19.2%
2014 3.2% 1.4% 1.2% 8.5%
2015 4.3% -2.3% 0.3% -6.9% 0.2%

YTD201U 2.0% -0.7% 4.0% 7.2% 5.2%
Cumulative from inceptio.. F-Vîb 17.7% -15.9% 18.8% -0.6% 45.9%

One YearCumulativc Return ...................  A~- ‘ -■ I 1-5% 0.1% 4.4% ■iWw'-S- ï 11.8%
Three Year Cumulative Return tj.. -1 1 12.2% 2.5% 8.4% -1.7% 19.5%

Five YearCumulative Return '..... _______ j 28.7% 13.6% 22.0% 16.1% 52.9%

The performance data presented represents the weighted average return on an investment made at inception in the Canadian Fund, the US Fund and the Cayman Fund. The performance results 
assume a 20% maximum allocation for Designated Investments (as described in the offering documents for each Fund). All performance results are presented net of management fees of 2%, brokerage 
commissions, administrative expenses, profit allocation of 20% (if applicable) and include the reinvestment of all dividends, interest and capital gains. The performance data presented represents 
fund level returns of a Day One Investor, and is not an estimate of a specific investor's actual performance, which may be materially different from such fund-level performance due to numerous 
factors. All performance returns have not been audited or independently verified, although the underlying financial statements for each Fund have been audited except for 2016.

Performance data from: the S&P/TSX Composite Total Return Index; the S&P SOO; the Dow Jones Credit Suisse Event Driven Hedge Fund Index; the HFRX Event Driven Multi-Strategy Index; the Dow 
Jones Credit Suisse Long/Short Equity Index; the HFRX Equity Hedge Index; the Dow Jones Credit Suisse Hedge Fund Index; the HFRX Aggregate Index; the Dow Jones Credit Suisse Event Driven 
Distressed Hedge Fund Index; the HFRX Event Driven Index; and the HFRX Activist Index were used for reference purposes in evaluating our returns. These may not be the most appropriate benchmarks 
for comparison. Past performance is not necessarily indicative of future results. The data provided here is for informational purposes only and is not an offer to sell, or a solicitation of an offer to 
purchase, any securities, including any shares or interests in any fund managed by West Face.
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Performance - Day One Investor Net Total Return

West Face long Term Opportunities Limited Partnership (Canadian Domiciled S« CAD Denominated)
Feb Mar Apr May Uli Jul ... Sep Oct Nov Dec Year

2007 0.17% -3.39% 1.38% -1.89%
2008 -1.37% 2.18% -2.39% 2.34% 2.41% -5.60% -8.30% 3.79% -13.79% -18.15% -9.79% -1.11% SiçKS«
2009 11.86% -5.07% -1.95% 3.71% 7.53% 4.91% 4.21% 7.18% 7.35% 6.33% 0.91% 4.63%
2010 3.70% 0.89% 3.70% 1.79% -5.1056 -1.18% 8.91% 2.18% 3.49% 3.82% 1.21% 4.05%
2011 2.47% 2.96% 3.32% 2.35% -0.95% -2.32% -1.48% -4.93% -6.53% 4.63% -0.87% -0.70%
2012 4.49% 0.69% 1.97% 0.09% -5.24% 1.21% -1.20% 2.90% 0.99% -1.23% -0.93% 3.09%
2013 2.71% 1.21% 0.81% -1.58% -0.73% 0.23% 1.00% 0.10% 0.49% 0.83% 2.42% -1.11%
2014 -3.02% 3.87% 2.56% 1.09% 0.88% 2.00% -1.25% 0.59% -2.01% 2.77% -1.82% -2.41%
2015 -3.88% 2.75% -2.80% 2.24% -1.14% -1.38% -5.30% -2.44% -10.23% 5.08% 2.02% 16.25%
2016 -0.60% 1.04% 1.69% 3.06% -2.15% 0.36% 1.51% 2.25% 1.09%
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2007 0.27% -3.04% 1.40% '
2003 -1.20% 1.95% -2.05% 2.31% 2.09% -4.61% -8.15% 3.68% -10.55% -11.35% -5.78% -0.34 .h |
2009 9.28% -2.64% -0.47% 1.82% 6.63% 2.79% 3.21% 4.96% 5.27% 6.32% 1.52% 3.O5Z. C'Ctr. >
2010 2.97% 0.26% 1.62% 3.25% -4.05% -1.43% 9.00% 1.90% 3.76% :3.27% 0.53% 3.83% 1 élis '>

2011 2.14% 3.74% 3.88% 2.32% -1.03% -2.38% -1.33% -4.50% -5.21% 3.62% -0.19% -1.49?', 1 '
2012 4.62% 1.22% 2.07% 0.51% -5.43% 0.81% -0.74% 3.32% 1.30% -0.69% -1.06% 3.72%
2013 2.80% 0.99% 0.55% -1.71% -0.40% 0.23% 0.87% -0.15% 0.38% 1.70% 2.57% -1.01% 6.94%
2014 -3.24% 3.76% 2.47% 1.05% 0.77% 1.92% -1.25% 0.52% -1.92% 2.79% -1.86% -2.40% 2.36%
2015 -3.67% 2.68% -2.83% 2.42% -1.17% -1.59% -5.32% -2.45% -10.45% 4.88% 2.04% 11.78% -5.28%
2016 -0.93% 1.59% 1.92% 3.77% -2.31% 0,38% 1.56% 2.37% 1.02% 9.65%

West Face Long Term Opportunities Master Fund L.P. (Cayman Domiciled and USD Denominated)
Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Year

2007 0.26% -2.94% 1.39% -1.33%
2008 -1.18% 1.84% -1.90% 2.30% 2.11% -4.23% -8.01% 3.74% -12.11% -13.95% -6.80% -0.76% -34.07%
2009 10.36% -3.19% -0.89% 2.08% 7.24% 3.23% 3.64% 5.17% 5.81% 6.12% 1.43% 3.83% 54.23%
2010 2.84% 0.27% 1.52% 3.38% -3.93% -1.48% 8.65% 2.14% 3.62% 3.34% 0.54% 3.78% 27.01%
2011 2.17% 3.64% 3.17% 2.40% -1.07% -2.42% -1.23% -4.47% -5.53% 3.78% -0.21% -0.54% -Q.84%
2012 4.20% 0.91% 1.87% 0.49% -5.00% 0.92% -0.88% 3.10% 0.95% -0.84% . -0.94% 3.40% ; 8.12%
2013 2.82% 0.95% 0.58% -1.69% -0.45% 0.24% 0.87% -0.11% 0.43% 1.51% 2.51% -1.06% 6.69%
2014 -3.22% 3.84% 2.48% 1.03% 0.78% 1.96% -1.28% 0.50% -1.93% 2.68% -1.88% -2.49% 2.18%.
2015 -3.67% 2.67% -2.94% 2.46% -1.20% -1.60% -5.29% -2.47% -10.30% 4.85% 1.97% 11.57% -5.47%
2016 -0.93% 1.56% 1.89% 3.81% -2:35% 0.34% 1.55% 2,37% 1.00% 9.47%

The performance data presented represents the return on an investment made at inception in the Canadian Fund, the US Fund and the Cayman Fund. The performance results assume a 20% maximum 
allocation for Designated Investments (as described in the offering documents for each Fund). All performance results are presented net of management fees of 2%, brokerage commissions, 
administrative expenses, profit allocation of 20% (if applicable) and include the reinvestment of all dividends, interest and capital gains. Interests were first issued in the Funds on October 1,2007, at 
which point only Class A shares (in the Cayman Fund), Series 2007 interests (in the US Fund) and Class A interests (in the Canadian Fund) existed. As such, performance data shown are for Class A 
shares and Series 2007interests. Class B shares (in the Cayman Fund), Series 2010 interests (in the US Funds) and Class B interests (in the Canadian Fund) were first offered November 1,2010. 

All performance returns have not been audited or independently verified, although the underlying financial statements for each Fund have been audited except for 2016.

Past performance is not necessarily indicative of future results. The data provided here is for informational purposes only and is not an offer to sell, or a solicitation of an offer to purchase, any 
securities, including any shares or interests in any fund managed by West Face.

CONFIDENTIAL - Not for Distribution
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Body 
 
 

Assets declined at hedge funds managing more than $1 billion following a rocky first half of the year marked by 

redemptions and lagging performance. 

The Billion Dollar Club, which tracks Americas-based hedge funds with more than $1 billion in assets under 

management, now includes 302 firms managing a combined $1.84 trillion, a drop of 1.99% in the past six months and 

6.72% in the past 12. In real dollar terms, the Club has declined by $132 billion since July of last year. It is the largest 

year-over-year decline since July 2009 and the first time since the end of that year that assets managed by the Club 

have fallen for two consecutive rankings. 

About 55% of Billion Dollar Club firms suffered asset declines in the first half of 2016, with an average drop of 11.27%, 

while only 35% increased assets during that period. Nearly 58% of the firms in the Club have decreased in size since 

last July. 

The percentage of firms to shrink in the past 12 months is the worst since the July 2009 rankings that documented 

widespread industry redemptions following the global financial crisis, when 85% of firms dropped in assets. 

Poor performance in the past year does not, itself, account substantially for the net decline in assets. The Hedge 

Fund Intelligence Composite Index of Americas-based hedge fund strategies was down 0.34% in the 12 months 

through June. 

In past rankings, the largest firms have routinely gathered a greater share of incoming assets. Now as assets leave 

the industry, the biggest firms appear to be substantially more insulated from redemptions, with firms managing $20 

billion or more declining by 2.23% in aggregate the first half of the year, while those managing between $1 billion to 

$5 billion fell 6.83%. The overall pullback in assets is from a July 2015 peak of $6.28 billion average assets per Billion 

Dollar Club firm down to $6.09 billion a year later. The pre-crisis peak, in January 2008, was $6.25 billion. 

Bridgewater Associates remained atop the list with $103 billion, a slight decline from the $104.20 billion it managed 

at the beginning of the year. The firm's flagship Pure Alpha fund was down nearly 8% through June. Bridgewater has 

opened the fund to new investors for the first time in seven years. 
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  David Kabiller, co-founding partner and head of business development at AQR Capital Management, presided over 

the firm's dramatic growth this year. 

AQR Capital Management is the biggest winner in this ranking, having surged to second place with a $16 billion 

increase in assets "" from $47.20 billion to $63.03 billion "" in the first half of the year. AQR has opened at least 29 

new funds since the beginning of the year, according to filings with the U.S. Securities and Exchange Commission, 

although many appear to be iterations of existing funds. Though liquid alternatives are not counted for the purposes 

of the Billion Dollar Club rankings, AQR has also aggressively expanded into that business, and manages more than 

$25 billion across nine funds. The firm declined to comment on its growth. 

AQR co-founder Cliff Asness, who has sometimes been a harsh critic of the hedge fund industry, adopted an 

optimistic view at the Milken Institute Global Conference in May. 

"Now I lean the other way a little bit," Asness said in an interview with Bloomberg TV. "I still believe they're too 

correlated and I still think they charge too much, but I think people are turning too negative." 

AQR's gains in assets, the largest of any Billion Dollar Club firm, bumped J.P. Morgan Asset Management down to 

the third place in the ranking. The bank's assets under management, which include those of Highbridge Capital 

Management, fell by $2.20 billion, the fifth worst drop of any Billion Dollar Club firm. J.P. Morgan declined to comment 

on the drop. 

The rise of AQR coincides with substantial investor interest in quantitatively-driven investment strategies. High-profile 

quantitative shops, including Renaissance Technologies, Two Sigma, PDT Partners and Quantitative Investment 

Management, all increased in size this year. 

Among those glomming to the quant trend is Tudor Investment Corp., the old-line macro fund founded by Paul Tudor 

Jones that fell from $12.80 billion to $10.80 billion in assets this year. The firm has reoriented its staffing, recently 

moving to hire more staff in quantitative research and development after cutting about 15% of the firm's existing 

workers. 

It has been a difficult 2016 for Jones' fellow Robin Hood Foundation board member Daniel Och. Following a stretch 

of legal turmoil and lagging performance, Och-Ziff Capital Management dropped $5.40 billion in the first half, the 

largest of any Billion Dollar Club firm, but remained in fourth place. 

Och-Ziff is under investigation for allegedly bribing African government officials to gain favors for a vehicle that 

invested in African mining. Och, the firm's CEO, said on an August conference call that the investigation has made it 

more difficult to raise capital, according to Bloomberg. Jonathan Gasthalter of Gasthalter & Co., who represents the 

firm, declined to comment on the firm's decline in assets. 

Millennium Management rounded out the top five firms. The firm now manages $33.27 billion, down $770 million from 

the beginning of the year. 

D. E. Shaw, which ranked ninth at the start of the year, fell out of the top 10, following a near-$1 billion decline in 

assets. It was replaced by Two Sigma, which rose $1.70 billion to $25.84 billion. 

The second largest fall in assets behind Och-Ziff was suffered by BTG Pactual Asset Management. The investment 

arm of the Brazilian bank lost its president last November when he was arrested on obstruction of justice charges (he 

has since returned to the bank as a partner). The firm fell from $6.21 billion in January to $1.05 billion as of mid-year. 

The New York Times reported earlier this month that BTG Pactual's flagship fund, GEMM, had declined from $5 

billion to $150 million in assets before rebounding slightly to $500 million. Steve Jacobs, CEO of asset management 

at BTG Pactual, confirmed the information in the Times article. 

Pershing Square Management lost further ground in the rankings following a tumultuous first half, dropping from 

$14.41 billion to $11.47 billion. Pershing Square Holdings, the firm's publicly listed vehicle, had a performance decline 

of 21.1% in the same period. Pershing Square spokesperson Francis McGill declined to comment. 
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Other funds suffered worse fates, and have left, or will be leaving, the Club entirely. 

Following high-profile federal investigations, Visium Asset Management and Platinum Partners both announced plans 

to wind down (Visium still managed $6.83 billion at the end of June, down from $7.80 billion at the beginning of the 

year.) 

Perry Capital announced on Monday that it would shut its flagship fund, ending the firm's 28-year run. The firm 

managed $5.30 billion at the end of June, down from $6.62 billion at the end of 2015 and a peak of more than $15 

billion in 2007. 

Founder Richard Perry announced the news in a letter to investors. "Although I continue to believe very strongly in 

our investments, process and team, the industry and market headwinds against us have been strong, and the timing 

for success in our positions too unpredictable," Perry wrote. 

A number of firms fell below $1 billion in assets, including Carlyle Group-owned Claren Road Asset Management, 

which managed $8.50 billion two years ago, as well as Kyle Bass' Hayman Capital Management, Tiger-seed Tiger 

Eye Capital and George Weiss' Weiss Multi-Strategy Advisers. Hayman's flagship fund was down 7% through May 

due partially to failed bets on the energy recovery. 

Despite the difficult environment, a few hedge funds managed to enter the rankings for the first time thanks to the 

backing of well-known investors. Key Square Group, a macro firm led by former Soros Fund chief investment officer 

Scott Bessent that manages $4.50 billion, launched in January with $2 billion of Soros' money. Governors Lane, also 

seeded by Soros, broke the $1 billion mark after launching in 2015, and Warlander Asset Management, a global credit 

fund that manages $1.10 billion, opened this year with seed funding from Appaloosa Management founder David 

Tepper. 

Providence Investment Management, which managed $1.15 billion in January of last year before falling out of the 

rankings, also reentered with $1.21 billion under management. 

Centerbridge Partners was the second-largest gainer in the Billion Dollar Club, behind AQR. The firm rose $3.34 

billion in the past six months and now manages $13.46 billion despite returning $600 million to investors in its credit 

fund in the first quarter. The firm declined to comment. 

Renaissance Technologies was another of the biggest gainers in the first half of the year. The quantitative firm 

founded by James Simons added $2.50 billion, jumping to $32 billion in assets in July. It marked the second straight 

$2.50 billion gain for Renaissance in the rankings. Renaissance launched a new global equities fund with $1.5 billion 

in April, and its Institutional Equities Fund was up 13.33% through midyear (and 14.61% through August). External 

spokesman Jonathan Gasthalter declined to comment. 

The Northeast, once again, housed the vast majority of billion-dollar hedge funds. More than $1 trillion of Billion Dollar 

Club assets are headquartered in New York, with Connecticut ($260 billion) and Massachusetts ($146 billion) ranking 

as the second and third largest hubs. 
Firm Name City State 7/1/2016 E

st 
6 month % 
change 

12 month % 
change 

Bridgewater Associates Westport CT 103.00 * -1.15% -0.58% 
AQR Capital Management Greenwich CT 63.03 * 33.54% 38.22% 
J.P. Morgan Asset Management1 New York NY 47.00 - -4.47% -15.92% 
Och-Ziff Capital Management 
Group 

New York NY 39.20 - -12.11% -16.24% 

Millennium Management New York NY 33.27 * -2.28% 9.44% 
Renaissance Technologies East 

Setauket 
NY 32.00 - 8.47% 18.52% 

Baupost Group Boston MA 29.20 - 2.46% 2.82% 
Elliott Management Corporation New York NY 28.30 - 6.79% 4.81% 
Adage Capital Management Boston MA 27.00 - -1.71% -4.93% 
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Two Sigma Investments New York NY 26.70 - 6.80% 23.04% 
D.E. Shaw Group New York NY 25.84 - -3.49% -0.84% 
Davidson Kempner Capital 
Management 

New York NY 25.40 - 0.56% -0.78% 

Citadel2 Chicago IL 24.00 - -3.89% -3.61% 
Farallon Capital Management San 

Francisco 
CA 21.00 - 7.69% 1.94% 

Viking Global Investors New York NY 19.70 - -8.37% -9.22% 
King Street Capital Management New York NY 19.00 - -3.06% -9.95% 
Appaloosa Management Chatham NJ 18.50 - 2.78% -7.50% 
York Capital Management New York NY 18.30 - -17.94% -15.67% 
PIMCO Newport 

Beach 
CA 16.98 * 7.27% 8.33% 

BlackRock3 New York NY 16.80 * -2.89% -10.59% 
ValueAct Capital Management San 

Francisco 
CA 16.17 - -8.33% -18.09% 

Anchorage Capital Group New York NY 15.60 - 2.63% -1.27% 
Moore Capital Management New York NY 15.00 - -3.23% -5.60% 
Third Point New York NY 14.90 - -8.59% -16.29% 
Wellington Hedge Management Boston MA 14.58 * 4.92% -9.42% 
Canyon Capital Advisors Beverly 

Hills 
CA 14.20 - -8.39% -18.39% 

BlueMountain Capital 
Management 

New York NY 14.00 * -3.45% -6.04% 

Goldman Sachs Asset 
Management 

New York NY 13.90 * -5.44% -8.55% 

Grantham, Mayo, Van Otterloo Boston MA 13.71 * -3.94% 5.49% 
Fortress Investment Group4 New York NY 13.59 * -4.36% -0.24% 
Centerbridge Partners New York NY 13.46 * 33.00% 18.07% 
Magnetar Capital Evanston IL 13.20 - -2.22% -10.81% 
MSD Capital New York NY 13.00 ** N/A N/A 
Paulson & Co. New York NY 13.00 - -8.52% -28.95% 
Graham Capital Management Rowayton CT 12.70 - 12.39% 27.77% 
Lone Pine Capital Greenwich CT 12.40 * -2.21% -3.88% 
Highfields Capital Management Boston MA 12.20 - 1.67% -1.61% 
Angelo, Gordon & Co. New York NY 12.10 * 2.27% -13.57% 
Discovery Capital Management Norwalk CT 12.10 ** N/A N/A 
Balyasny Asset Management Chicago IL 12.00 - 1.18% 26.32% 
Pershing Square Capital 
Management 

New York NY 11.47 * -20.43% -38.10% 

GoldenTree Asset Management New York NY 11.40 - 3.23% -0.09% 
Maverick Capital Dallas TX 11.00 - 4.76% 10.00% 
Tudor Investment Corp. Greenwich CT 10.80 - -15.63% -19.40% 
Avenue Capital Group5 New York NY 10.51 * -4.63% -9.74% 
Bracebridge Capital Boston MA 10.30 - 0.00% 4.04% 
Coatue Capital6 New York NY 10.20 - 29.11% 34.21% 
PointState Capital New York NY 10.19 - -2.95% -2.95% 
Blackstone Group/GSO Capital 
Partners 

New York NY 10.10 * -3.81% -11.40% 

Credit Suisse Asset Management New York NY 10.00 ** N/A N/A 
First Quadrant Pasadena CA 9.91 * -4.61% -15.51% 
Verde Asset Management Sao Paolo Brazil 9.85 - 17.26% 9.44% 
Fir Tree Partners7 New York NY 9.70 - -8.82% -25.33% 
HBK Capital Management Dallas TX 9.70 - 1.04% 1.27% 
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Trian Fund Management8 New York NY 9.59 - -15.43% 1.59% 
Cerberus Capital Management9 New York NY 9.49 ** N/A N/A 
Carlson Capital Dallas TX 9.40 - 10.03% 3.30% 
Bradesco Asset Management 
DTVM 

Sao Paolo Brazil 9.18 - 29.31% 14.76% 

J. Safra Asset Management Ltda Sao Paolo Brazil 9.00 - N/A 5.14% 
Marathon Asset Management New York NY 8.70 * 1.64% -2.25% 
Element Capital New York NY 8.60 - 32.31% 43.33% 
Greenlight Capital New York NY 8.60 - 0.00% -27.12% 
Soroban Capital Partners New York NY 8.54 - -5.11% 0.47% 
Eton Park Capital Management New York NY 8.50 - -5.56% -5.56% 
Senator Investment Group New York NY 8.50 - -3.41% -8.60% 
Pine River Capital Management Minnetonka MN 8.10 - -19.37% -29.75% 
Abrams Capital Management Boston MA 7.93 - 0.00% 11.50% 
Caxton Associates New York NY 7.90 - -2.47% -3.66% 
Beach Point Capital Management Los 

Angeles 
CA 7.70 - 14.93% 20.31% 

Silver Point Capital Greenwich CT 7.50 - 0.00% -2.60% 
Apollo Management New York NY 7.10 * -1.53% -0.91% 
Glenview Capital Management New York NY 6.94 * -15.37% -40.68% 
Blue Ridge Capital New York NY 6.90 - -9.21% -12.66% 
Visium Asset Management10 New York NY 6.83 * -12.44% -6.44% 
Credit Suisse Hedging-Griffo Sao Paulo Brazil 6.82 - -13.40% -6.09% 
MKP Capital Management New York NY 6.70 - -16.25% -20.24% 
Taconic Capital Advisors New York NY 6.19 * -13.18% -25.66% 
Corvex Management New York NY 6.00 - -14.29% -17.65% 
Scopia Capital New York NY 6.00 - 0.00% 5.26% 
Convexity Capital Management Boston MA 6.00 - -26.83% -40.00% 
Tiger Global Management New York NY 5.90 - -1.67% -9.23% 
Lazard Asset Management New York NY 5.80 * -2.88% 7.94% 
Mason Capital Management New York NY 5.70 ** N/A N/A 
Steadfast Capital Management New York NY 5.70 - N/A N/A 
O'Connor New York NY 5.51 - -4.65% -1.85% 
Mariner Investment Group11 Harrison NY 5.50 - -3.51% -27.34% 
Omega Advisors New York NY 5.50 - -17.80% -38.55% 
Nephila Capital Hamilton Bermu

da 
5.44 - 9.46% 8.37% 

Ellington Management Group Old 
Greenwich 

CT 5.30 - -5.36% -3.64% 

Indus Capital Partners New York NY 5.30 - -11.67% -20.90% 
Paloma Partners Greenwich CT 5.30 - 47.22% 65.63% 
Perry Capital12 New York NY 5.30 * -19.99% -41.11% 
Waterfall Asset Management13 New York NY 5.30 - 6.00% 23.26% 
Alphadyne Asset Management New York NY 5.13 - 7.10% 14.77% 
Ramius LLC New York NY 5.04 - -4.91% 7.23% 
Lyrical Partners New York NY 5.03 * 19.48% 29.64% 
EJF Capital Arlington VA 5.00 - -5.66% -18.03% 
NWI Management New York NY 5.00 ** N/A N/A 
PAR Capital Management Boston MA 5.00 ** N/A N/A 
PDT Partners New York NY 5.00 - 25.00% 42.86% 
Samlyn Capital New York NY 5.00 - -5.66% -9.09% 
Solus Alternative Asset 
Management 

New York NY 5.00 - -6.21% -2.72% 

JANA Partners New York NY 4.99 - -28.25% -44.80% 
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Select Equity Group New York NY 4.84 ** N/A N/A 
Alyeska Investment Group Chicago IL 4.80 - 0.00% 47.69% 
Eminence Capital New York NY 4.70 - -9.62% -6.00% 
Starboard Value New York NY 4.64 - 0.87% 7.66% 
Camden Asset Management Los 

Angeles 
CA 4.56 - 7.55% 10.68% 

Brigade Capital Management New York NY 4.50 ** N/A N/A 
Cyrus Capital Partners New York NY 4.50 - 12.50% 12.50% 
Key Square Group New York NY 4.50 - N/A N/A 
Pennant Capital Management Summit NJ 4.50 ** N/A N/A 
Monarch Alternative Capital New York NY 4.40 - 0.00% N/A 
GMT Capital Atlanta GA 4.39 - 2.24% -15.04% 
Field Street Capital Management New York NY 4.36 - 18.16% 23.86% 
P/E Investments Waltham MA 4.30 * -10.42% 0.00% 
Partner Fund Management San 

Francisco 
CA 4.30 - -8.51% -6.52% 

Redwood Capital Management Englewood 
Cliffs 

NJ 4.30 * -4.44% -6.52% 

Whitebox Advisors Minneapolis MN 4.20 - 10.53% 16.67% 
VÃ¤rde Management Minneapolis MN 4.16 - 23.09% 35.96% 
Guggenheim Partners New York NY 4.11 * -17.80% -19.41% 
DW Partners New York NY 4.10 * -19.61% -32.79% 
III Capital Management14 Boca Raton FL 4.02 - 9.59% 6.51% 
Bain Capital/Brookside Capital 
Partners 

. MA 4.00 - -9.05% -22.39% 

Hound Partners New York NY 4.00 ** -12.32% 8.11% 
Pentwater Capital Management Chicago IL 4.00 - -4.76% -15.79% 
Gramercy Funds Management Greenwich CT 3.94 - 1.03% 21.23% 
Tilden Park Capital Management New York NY 3.86 - -2.38% 3.54% 
Hutchin Hill Capital New York NY 3.70 - -5.13% -9.76% 
Sachem Head Capital 
Management 

New York NY 3.70 - -2.63% 5.71% 

Hitchwood Capital Management New York NY 3.68 * -1.72% 26.93% 
Aurelius Capital Management New York NY 3.60 - -16.28% -25.00% 
Lakewood Capital Management New York NY 3.60 - 2.86% 5.88% 
Emerging Sovereign Group New York NY 3.53 * -1.86% -26.40% 
Autonomy Capital New York NY 3.50 - 2.94% -2.78% 
Campbell & Co. Towson MD 3.50 - -5.41% -5.41% 
SPX Capital Rio de 

Janeiro 
Brazil 3.50 - 59.09% 20.69% 

Passport Capital San 
Francisco 

CA 3.34 - -13.04% -6.89% 

Luxor Capital Group New York NY 3.30 * -25.00% -43.10% 
Rimrock Capital Management San Juan 

Capistrano 
CA 3.30 - -2.94% -12.00% 

VR Advisory Services New York NY 3.29 * 11.29% 25.17% 
Halcyon Asset Management New York NY 3.23 - -6.38% -29.01% 
Zimmer Partners New York NY 3.20 - 55.42% 100.00% 
Contrarian Capital Management New York NY 3.14 - 1.29% -10.29% 
DoubleLine Capital Los 

Angeles 
CA 3.10 * 6.33% 39.51% 

Laurion Capital Management New York NY 3.10 * -8.15% 3.33% 
OrbiMed Partners New York NY 3.10 - -20.51% -26.71% 
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Prophet Capital Asset 
Management 

Austin TX 3.10 - 36.25% 31.56% 

Tourbillon Capital Partners New York NY 3.10 - -11.43% 10.71% 
Tricadia Capital Management New York NY 3.10 - -11.43% -24.39% 
Valinor Management New York NY 3.10 - -8.82% -22.50% 
Blue Harbour Greenwich CT 3.08 - -7.23% -13.97% 
Ares Management Los 

Angeles 
NY 3.03 * -3.50% -17.21% 

FPR Partners San 
Francisco 

CA 3.00 - N/A N/A 

Knighthead Capital Management New York NY 3.00 - -6.25% -14.29% 
Kynikos Associates New York NY 3.00 - -10.32% -11.76% 
QVT Financial New York NY 3.00 - -3.70% 0.00% 
Roystone Capital Management New York NY 3.00 - N/A N/A 
Suvretta Capital Management New York NY 3.00 ** 27.23% N/A 
Kayne Anderson Capital Advisors Los 

Angeles 
CA 2.91 - 14.28% -33.88% 

Chilton Investment Company Stamford CT 2.90 - 25.27% 20.83% 
Highline Capital Management New York NY 2.90 - 5.07% 7.41% 
Ascend Capital San 

Francisco 
CA 2.80 - -15.15% -20.00% 

ESL Investments Bay 
Harbour 

FL 2.80 ** N/A N/A 

-       
Hoplite Capital Management New York NY 2.80 - -2.30% -15.15% 
Owl Creek Asset Management New York NY 2.80 - -15.15% -28.21% 
Slate Path Capital New York NY 2.80 ** N/A N/A 
Stonehill Capital Management New York NY 2.80 ** N/A N/A 
Anchor Bolt Capital Chicago IL 2.77 - -15.04% -0.91% 
Capstone Investment Advisors New York NY 2.74 - -17.35% -20.46% 
Hudson Bay Capital Management New York NY 2.70 - -6.90% -12.90% 
Ionic Capital Management New York NY 2.70 - 12.50% 3.85% 
JGP Global Rio de 

Janeiro 
Brazil 2.65 - 29.27% -12.04% 

KLS Diversified New York NY 2.59 - -27.61% -26.50% 
Criterion Capital Management San 

Francisco 
CA 2.50 - -13.79% -9.42% 

Southpoint Capital Advisors New York NY 2.50 - -0.48% 0.00% 
TIG Advisors New York NY 2.50 - -7.41% -19.35% 
Empyrean Capital Partners Los 

Angeles 
CA 2.45 * -1.26% -2.18% 

Astenbeck Capital Management Westport CT 2.40 - 88.42% -14.29% 
Gotham Asset Management New York NY 2.40 - -7.69% -17.24% 
HG Vora Capital Management New York NY 2.40 - 14.29% 14.29% 
LibreMax Capital New York NY 2.40 - -11.11% -22.58% 
Quantitas Asset Management Porto 

Alegre 
Brazil 2.40 - 34.86% 25.65% 

Ivory Investment Management Los 
Angeles 

CA 2.33 - -14.36% -16.33% 

Quantitative Investment 
Management 

Charlottesvi
lle 

VA 2.31 - 15.69% 51.17% 

Melvin Capital Management New York NY 2.30 ** N/A N/A 
One William Street Capital 
Management 

New York NY 2.30 - 4.55% 9.52% 

Luminus Management New York NY 2.23 - 4.25% 3.89% 

1164



Page 8 of 11 
Billion Dollar Club: Redemptions mount in first 12-month drop since crisis 

 Natalia Kazimierska  

Brahman Capital Group New York NY 2.21 - -26.18% -38.53% 
Finepoint Capital Boston MA 2.20 ** N/A N/A 
Kepos Capital New York NY 2.20 - -8.33% -4.35% 
Marble Arch Investments New York NY 2.20 ** 0.00% 4.76% 
Stevens Capital Management Radnor PA 2.18 - 4.71% -3.54% 
Sensato Investors San 

Francisco 
CA 2.18 - -3.33% -2.33% 

Axonic Capital Management New York NY 2.17 * -5.27% -2.38% 
Structured Portfolio Management Stamford CT 2.12 - -21.08% -20.49% 
Bridger Management New York NY 2.10 - 0.00% -8.70% 
Valiant Capital Partners San 

Francisco 
CA 2.10 - -28.39% -17.32% 

Nokota Management New York NY 2.06 - -8.81% -5.50% 
Polar Securities Toronto Canad

a 
2.05 - 34.13% 20.71% 

Matrix Capital Management Waltham MA 2.05 ** N/A N/A 
Gruss Capital Management New York NY 2.03 * -0.88% -7.64% 
Aristeia Capital New York NY 2.02 - -23.03% -48.44% 
Kingdon Capital Management New York NY 2.01 - -9.87% -20.55% 
Long Pond Capital New York NY 2.01 - -2.03% 2.90% 
Conatus Capital Management Greenwich CT 2.00 - -7.14% -2.91% 
Jericho Capital New York NY 2.00 ** N/A N/A 
Kylin Partners New York NY 2.00 - -20.00% -20.00% 
New Mountain Vantage Advisers New York NY 2.00 - -9.09% -29.58% 
Muzinich & Co., Inc New York NY 1.99 - 29.22% 53.08% 
Panning Capital Management New York NY 1.97 ** N/A N/A 
Crabel Capital Management Milwaukee WI 1.90 * 22.90% 19.68% 
Napier Park Global Capital New York NY 1.90 - 5.56% 5.56% 
PSAM New York NY 1.90 - 35.71% -9.52% 
Two Creeks Capital Management New York NY 1.90 ** N/A N/A 
Stelliam Investment Management New York NY 1.89 - -7.37% -0.79% 
Voloridge Investment 
Management 

Jupiter FL 1.87 * 87.00% 55.83% 

Manikay Partners New York NY 1.86 - 5.80% 2.87% 
Fort LP Chevy 

Chase 
MD 1.85 * 17.09% 39.14% 

JHL Capital Group Chicago IL 1.85 - -17.73% -13.23% 
Dorsal Capital Management New York NY 1.83 - 18.06% 33.58% 
Cadian Capital Management New York NY 1.82 * -20.60% -34.22% 
Deer Park Road Corp Steamboat 

Springs 
CO 1.80 * -5.26% -5.26% 

Falcon Edge Capital New York NY 1.80 - -30.77% -35.71% 
Millburn Ridgefield Greenwich CT 1.80 * 38.46% 35.34% 
Miura Global New York NY 1.80 - -25.00% -28.00% 
Columbus Hill Capital 
Management 

Short Hills NJ 1.78 ** N/A N/A 

Opportunity Asset Administradora 
de Recursos de Terceiros Ltda. 

Sao Paolo Brazil 1.77 - 33.76% 9.26% 

Seminole Management Company New York NY 1.75 ** N/A N/A 
Wolverine Asset Management Chicago IL 1.71 - 10.18% 4.26% 
Gates Capital Management New York NY 1.71 - 13.83% -31.70% 
Park West Asset Management Larkspur CA 1.70 ** N/A N/A 
Saba Capital Management New York NY 1.70 - 6.25% 13.33% 
Tremblant Capital Group New York NY 1.70 - -5.56% -10.53% 
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Moneda Asset Management Santiago Chile 1.69 * 10.44% -14.17% 
Candlewood Investment Group New York NY 1.69 - -26.20% -45.15% 
Alpine Associates Cresskill NJ 1.64 - 2.50% 5.13% 
Alden Global Capital New York NY 1.63 - -15.98% 4.49% 
Seer Capital Management New York NY 1.63 - -19.31% -15.98% 
Oaktree Capital Management Los 

Angeles 
CA 1.62 * -7.40% -23.10% 

Mount Lucas Management Newtown PA 1.60 - 8.70% 18.14% 
Picton Mahoney Asset 
Management 

Toronto Canad
a 

1.60 * 14.17% 0.63% 

Three Bays Capital Boston MA 1.60 - -5.88% -11.11% 
TPG-Axon Capital New York NY 1.60 - N/A N/A 
Wexford Capital Greenwich CT 1.60 - 6.67% -20.00% 
EMS Capital New York NY 1.55 ** N/A N/A% 
Metacapital Management New York NY 1.53 - -14.83% -24.48% 
West Face Capital Toronto Canad

a 
1.53 - -7.32% -13.14% 

BBT Capital Management Fort Worth TX 1.50 ** N/A N/A 
Blenheim Capital Management Somerset NJ 1.50 ** N/A N/A 
Jamison Capital Partners New York NY 1.50 ** N/A N/A 
Marcato Capital Management San 

Francisco 
CA 1.50 - -42.31% -51.61% 

Serengeti Asset Management New York NY 1.50 - 0.00% 0.00% 
Commonwealth Opportunity 
Capital 

Greenwich CT 1.48 - -23.31% -21.73% 

400 Capital Management New York NY 1.47 - 1.66% 0.68% 
Arrowpoint Partners Denver CO 1.47 - 1.74% 12.69% 
Atreaus Capital New York NY 1.40 - 21.74% 92.04% 
Contour Asset Management New York NY 1.40 - 0.00% -12.50% 
Strategic Value Partners Greenwich CT 1.40 - 7.69% -6.67% 
Symphony Asset Management San 

Francisco 
CA 1.40 * 2.19% -0.71% 

Zweig-DiMenna Associates New York NY 1.40 - -22.22% -24.32% 
Zais Group15 Red Bank NJ 1.39 * -0.71% 15.83% 
Greywolf Capital New York NY 1.38 - -3.93% -21.31% 
Impala Asset Management New 

Canaan 
CT 1.37 - -16.56% -34.60% 

MidOcean Partners New York NY 1.37 ** N/A N/A 
Trend Capital Management Greenwich CT 1.36 - 13.33% 4.62% 
MatlinPatterson Asset 
Management 

New York NY 1.34 - -1.47% -27.57% 

Aravt Global New York NY 1.30 ** N/A N/A 
Bloom Tree Partners New York NY 1.30 * -10.96% N/A 
Clough Capital Boston MA 1.30 * -18.75% -27.78% 
Cobalt Capital Short Hills NJ 1.30 - -10.34% -18.19% 
Darsana Capital Partners New York NY 1.30 ** N/A N/A 
Southpaw Asset Management Greenwich CT 1.30 * 8.45% 13.98% 
Linden Advisers New York NY 1.27 * -6.05% 11.27% 
Phoenix Invesment Adviser New York NY 1.23 - 53.18% 2.50% 
Whale Rock Capital Management Boston MA 1.23 - 15.97% N/A 
Basswood Capital Management New York NY 1.21 * -16.26% -19.64% 
Brenner West Capital Partners New York NY 1.21 - -6.92% -16.32% 
Providence Investment 
Management 

Providence RI 1.21 * 77.39% 54.23% 
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Newbrook Capital Advisors New York NY 1.20 - -4.00% 9.09% 
Varadero Capital New York NY 1.20 * 0.00% N/A 
Moon Capital Management New York NY 1.14 - 7.99% 4.13% 
Perella Weinberg Partners Capital 
Management 

New York NY 1.13 - -13.08% -13.08% 

Weiss Asset Management Boston MA 1.13 - 7.36% 2.85% 
Glenhill Capital Advisors New York NY 1.13 - -15.19% -19.43% 
Litespeed Partners New York NY 1.12 - -30.00% -55.20% 
Atlantic Investment Management New York NY 1.10 - -15.38% -45.00% 
Warlander Asset Management New York NY 1.10 - N/A N/A 
Jet Capital Investors New York NY 1.10 * -15.63% N/A 
Hildene Capital Management Stamford CT 1.08 - -10.64% -25.35% 
Highland Capital Management Dallas TX 1.06 * -6.11% -10.29% 
RGM Capital Naples FL 1.05 * 2.94% 5.22% 
BTG Pactual Asset Management Rio de 

Janeiro 
Brazil 1.05 - -83.11% -85.75% 

Fore Research & Management New York NY 1.04 - -20.00% -36.55% 
BlackGold Capital Management Houston TX 1.02 - -12.52% -42.28% 
Coastland Capital16 San 

Francisco 
CA 1.00 - 0.00% -9.09% 

Folger Hill Asset Management New York NY 1.00 - -9.09% -16.67% 
Governors Lane New York NY 1.00 - 11.48% 52.67% 
Mudrick Capital Management New York NY 1.00 * -9.09% -16.67% 
North Tide Capital Boston MA 1.00 ** N/A N/A 
Shellback Capital Boston MA 1.00 - -33.33% -28.57% 
Standard General New York NY 1.00 - -0.92% 0.00% 

 * as of June 30 

** estimate 

[1] Assets include both those of J.P. Morgan Asset Management and Highbridge Capital Management. J.P. Morgan 

has stopped reporting separate AUM figures for the two vehicles, which they did in the past. 

[2] Firmwide investment capital includes equity (or members' capital), plus any accrued performance allocation (or 

manager allocation), any deferred expenses and all managed accounts. 

[3] Assets include several opportunistic funds that are closed to new capital and have fixed terminal dates. 

[4] Does not include hybrid private equity fund assets, some of which Fortress considers to be hedge funds. 

[5] Information estimated as of June 30, 2016. Assets include private equity-like funds and excludes approximately 

$2.87 billion of assets in other Avenue funds, including, but not limited to, fund of funds, mutual funds, collateralized 

loan obligation funds and a special purpose acquisition company. 

[6] Assets exclude a private equity hybrid strategy which retains some hedge fund characteristics. 

[7] All figures are estimated and unaudited. Assets include unfunded commitments of $155 million. 

[8] Assets exclude approximately $890 million in long-only drawdown funds which invest in parallel with Trian's hedge 

funds, as well as approximately $630 million in callable commitments which refers to the portion of subscriptions to 

Trian Partners Co-Investment Opportunities Fund, L.P. that is not currently invested. 

[9] Assets include special purpose vehicles as well as a managed account. Assets do not include certain funds raised 

but not closed and other managed funds, private-equity-format, real estate and lending funds. 
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[10] Visium announced plans to liquidate its funds in June. 

[11] Assets include those of Mariner as well as its associated entities excluding Tricadia Capital Management. 

[12] Perry announced plans to shutter its flagship fund earlier this week. 

[13]Assets include long investments in structured products which are considered to be alternative investment 

products. Excludes REIT products. 

[14] Assets include long investments in structured products which are considered to be alternative investment 

products by III Associates. 

[15] ZAIS's Total AUM related to vehicles with a hedge fund style fee is approximately $1.39 billion as of June 30, 

2016. Please note for the purposes of this calculation, "hedge fund style fee structures" are vehicles in which ZAIS is 

entitled to receive a base management fee and an annual performance fee (sometimes over a high water mark or 

agreed upon annual threshold). 

[16] Firm formerly known as Overland Advisors. 

 
Load-Date: October 17, 2016 
 

 
End of Document 
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FUNDS NEWS

SEPTEMBER 27,  2016 / 12:20 PM / 3 YEARS AGO

UPDATE 1-Canada's West Face looking to raise $1.5 billion -
source

(Adds details on fund, West Face)

TORONTO, Sept 27 (Reuters) - Canadian money manager West Face Capital is looking to
raise $1.5 billion for a new private equity fund, according to a person familiar with the
situation on Tuesday.

A D V E R T I S E M E N T

Get personalized
investment advice online.
BMO adviceDirect
 A smarter way to invest.
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The Toronto-based hedge fund is targeting both U.S. and Canadian investors with the new
fund, the source said on condition of anonymity as the matter is not public.

West Face has taken stakes in companies such as Maple Leaf Foods Inc and SNC-Lavalin
Group Inc and pushed for changes.

West Face Capital has been pushing SNC-Lavalin to sell its stake in Ontario’s 407 toll highway,
sources told Reuters in June. (Reporting by John Tilak; Editing by Paul Simao and Richard
Chang)

Our Standards: The Thomson Reuters Trust Principles.

A D V E R T I S E M E N T

M O R E  F R O M  R E U T E R S
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WEST FACE 

May 31, 2017 

WEST FACE LONG TERM OPPORTUNITIES FUNDS 

2017 Q1 INVESTOR LETTER 

Dear Investor, 

During 01 2017, the West Face Long Term Opportunities Funds (the "Funds") were down 3.5% gross* in 

the General Portfolio and down 1.6% net total* for a Day One investor. 

Over the same period, the S&P/TSX Composite Total Return Index was up 2.4%, the S&P 500 Total 

Return Index was up 6.1%, while the Scotiabank Canadian Hedge Fund Indices were up 1.8% on an equal 

weighted basis and 1.2% on an asset weighted basis. 

OVERVIEW 

Persistently low interest rates — 17 years and counting, not including a brief spell of sobriety in 

2006/2007 — and a historically low VIX belied increasingly anxious investor sentiment in 01 2017. The 

full spectrum of fixed income investments, from investment grade debt through junk bonds, continues 

to offer historically low yields. Equity markets, with occasional setbacks, continue to reflect investor 

enthusiasm. Yet two notable VIX spikes have occurred since the end of 01 2017, reminding us once 

more that while surface waters appear calm, the undercurrents suggest something different. How and 

when markets reprice rising geopolitical risk is unpredictable. 

Against this backdrop, West Face continues to focus on investments with company specific drivers of 

value that we believe can be proactively surfaced. 

Market forces did not determine outcomes for some of our most successful investments (e.g., WIND 

Mobile). Outcomes for these investments were primarily the result of changes in corporate structure, 

capital structure and corporate strategy that we had identified and encouraged or implemented. Nor 

were market forces entirely to blame for our recent missteps. While our underperforming investments 

have occasionally reflected exogenous factors (such as downtrends in energy prices for PHI, Inc. (PHI) 

and Gran Tierra Energy Inc. (GTE)), we have occasionally experienced outcomes for some of our 

investments that only partially met our forecasts. 

While Q1 2017 performance lagged our expectations, April reversed course and provided a positive 
contribution to performance — momentum that we hope to carry through the balance of 2017. Our 

negative attribution to date in 2017 was due to unexpected outcomes in Entravision, Air Methods, and a 

downdraft in the PHI share price, which cumulatively pulled the general portfolio down by 7.5%. 

POSITION DETAILS 

Air Methods 

As we described in our 2016 year end letter, we had initiated a short position in Air Methods 

Corporation (AIRM) in late 2016. We had strong concerns regarding both the pattern of aggressive price 

CONFIDENTIAL — Not for Distribution 

1181



2 

increases that supports the AIRM business model and the collectability and impairment of their 
accounts receivable. Clearly, our concerns were not shared by American Securities, a private equity 
firm, that agreed to purchase AIRM for $43 per share. Covering our short position contributed a 
negative return of 2.2% for our Q1 2017 general portfolio results. 

PHI 

We remain very comfortable with this investment and are confident that PHI management will belatedly 
address their operating cost structure. The AIRM transaction highlights the value of the Air Medical 
division of PHI. Given both the less aggressive business model with a higher percentage of hospital work 
(rather than the ad hoc "community" model favored by AIRM) and the far more conservative accounting 
practices of PHI in revenue recognition, as well as receivables collection, we believe that PHI's air 
medical business should be worth between $525 and $600 million. The current enterprise value of PHI 
(excluding capitalized leases) is $500 million today. We would also note that while the PHI oil and gas 
business is not producing any EBITDA today, it produced well over $110 million of EBITDA in 2014. 

OTHER COMMENTS 

We have been monetizing many legacy positions and currently have temporarily higher cash balances 
than usual, with several evolving files competing for deployment. We are carefully weighing our timing 
and entry prices, while assembling a concentrated portfolio of high conviction "new vintage" 
investments. 

To that end we have added two new names in the portfolio. The first is an event-driven equity position 
in Hudson Technologies, a niche U.S refrigerant wholesaler, reclaimer, and equipment services business, 
which we believe is well positioned to profit from the phase out of R-22 refrigerants. We will provide 
details of the other larger investment (in a company operating in the industrial sector) in a future 
investor letter once the investment acquisition has been completed. 

WIND LITIGATION UPDATE 

Catalyst's appeal of the August 2016 court decision that dismissed its lawsuit in its entirety is now 
scheduled for a hearing in late September. A motion to dismiss the second WIND-related claim from 
late May 2016 is also scheduled for a hearing in mid-August. We continue to believe that neither the 
appeal nor Catalyst's other litigation will ultimately be successful, especially in light of the serious 
findings of credibility made by the court against Catalyst CEO Glassman and the other two Catalyst 
principals. Additional information is available at www.catalystlitigation.com. 

West Face is continuing to assess the WIND designated investment, including options for distributing the 
remaining undistributed sale proceeds in appropriate circumstances. 

Yours truly, 

Greg Boland and the West Face team 
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* The performance data identified as "gross" and "net" represents weighted average returns across the Funds 

(defined below), and is not an estimate of a specific investor's actual performance, which may be materially different 

from these fund-level performance results due to numerous factors. All performance results (including gross returns) 

are presented net of management fees (generally 2%), brokerage commissions, administrative expenses, and include 

the reinvestment of all dividends, interest and capital gains. "Gross" returns are presented before a.profit allocation 

of 20% (if applicable). "Net" returns are presented net of a profit allocation of 20% (if applicable). A "Day One 

investor" represents an (possibly hypothetical) investor who invested at inception and remained invested through 

to the current reporting period. A Day One investor's returns are based on actual fund returns reflecting the above 

assumptions. The "net total" return is presented for an investor who invested in Class A/Series 2007 on October 1, 

2007 ("Day One") who would have received a maximum allocation of Designated Investments of 20%. Performance 

results of an investor who invested in Class B/Series 2010 may be the same or similar to Class A/Series 2007 

performance results, assuming a maximum allocation of Designated Investments of 20%. 

Effective July 1, 2016, changes were made to performance reporting to distinguish the general portfolio from the 

Designated Investments ("DI"). West Face believes this format provides a more meaningful presentation of 

performance and better reflects how the portfolio is managed. 

This investor letter presents information regarding the West Face Long Term Opportunities Limited Partnership (the 

"Canadian Fund"), the West Face Long Term Opportunities (USA) Limited Partnership (the "US Fund") and the West 

Face Long Term Opportunities Master Fund LP. (the "Cayman Fund", and together with the Canadian Fund and the 

US Fund, the "Funds"). The West Face Long Term Opportunities Fund Ltd. invests in the Cayman Fund, and the Funds 

together invest in the West Face Long Term Opportunities Global Master Fund LP. West Face Capital Inc. ("West 

Face") is the investment adviser to each of the Funds. 

Performance data from the S&P/TSX Composite Total Return Index ("TSX"), the S&P 500 Total Return Index ("S&P 

500") and the Scotiabank Hedge Fund Indices were used for reference purposes in evaluating our returns. These 

may not be the most appropriate benchmarks for comparison. Among other limitations, the assets comprising each 

of the referenced benchmarks may be denominated in different currencies from the Funds. Although the financial 

statements of the funds are audited, performance results are not audited. 

The investor letter does not contain a complete description of any of the Funds or the risks associated with an 

investment in any of the Fund and is subject to and qualified in its entirety by reference to the offering materials for 

each of the Funds (each, an "OM"). Potential investors in any of the Funds should obtain and carefully review the 

OM of the relevant Fund in order to fully understand all of the important considerations regarding an investment in 

that Fund, including important information concerning structure of the Fund and the risks, conflicts of interest and 

expenses associated with an investment in the Fund. Any person subscribing for interests in a Fund must be qualified 

to invest in the Fund, be able to bear the risks involved and must meet the Fund's suitability requirements. 

Investment in the Funds may not be suitable for certain investors. 

An investment in any of the Funds involves a high degree of risk. Investment techniques used by each of the Funds 

may include the use of leverage and derivative instruments such as futures, options and short sales, which amplify 

the possibilities for both profits and losses and may add volatility to the performance of a Fund. Additionally, the 

payment of a performance based fee to the investment manager may create an incentive for the investment 

manager to cause a Fund to make riskier or more speculative investments than the investment manager would in 

the absence of such incentive. 

The information contained in this investor letter reflects the opinions and projections of West Face as of the date of 

publication of this letter. Those opinions and projections are subject to change without notice at any time 

subsequent to the date of publication and West Face does not represent that any opinion or projection will be 

realized or updated. Certain information in this letter constitutes "forward-looking statements". Due to various 

risks and uncertainties, actual events or results or the actual performance of a Fund may differ materially from those 

reflected or contemplated in such forward-looking statements. Past performance is not necessarily indicative of 

future results. 
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Positions referenced in this letter do not represent all the positions held, purchased, or sold by the Funds, and the 

information in this letter may represent only a small percentage of the aggregate activity of the Funds. "Designated 

Investments" (DI) positions are positions which not all investors may be invested in. No assurance can be given that 

the investment objectives of any Fund will be achieved and the performance of none of the Funds is guaranteed. 

The Funds may have an economic interest in the price movement of the securities discussed in this letter, but the 

economic interests of each of the Funds is subject to change without notice. While the information presented in this 

letter is believed to be reliable, no representation or warranty is made by any of the Funds or by West Face 

concerning the accuracy of any data presented. 

The returns of a DI can have a material positive or negative impact on the overall return of an investor. An investor 

will only participate in the return from a DI if: (1) the investor invested in a class of interests or shares that 

participates in Dls, (2) the investor previously made the appropriate election to participate in DIs, and (3) the investor 

had capacity for additional Dls at the time the relevant investment was classified as a DI. 

All information provided is for informational purposes only and should not be construed as investment advice or a 

recommendation to purchase or sell any specific security, or as an offer to sell or a solicitation of an offer to buy 

interests in any of the Funds, or any other fund managed by West Face. Such an offer to sell or solicitation of an 

offer to buy interests may only be made pursuant to an OM and definitive subscription documents between a fund 

and an investor. This investor letter is not intended to constitute legal, tax or accounting advice or investment 

recommendations. Prior to making any investment decision, you should consult with your own advisers and 

determine the economic risks and merits, as well as the legal, tax and accounting consequences, of such an 

investment decision, all without reliance upon West Face, the Fund or any of their affiliates. 

West Face is not presently registered with the U.S. Securities and Exchange Commission as an investment adviser. 

None of the Funds is, or is expected to be, a U.S. registered investment company, and none of the interests in any 

of the Fund has been, or is expected to be, registered under the U.S. Securities Act of 1933, as amended. 

From time to time, principals of West Face may be members of the board of directors of reporting issuers in which 

one or more of the Funds is invested. As of the date of this letter, no principal of West Face holds a directorship 

position in such an issuer. 

All amounts are in US dollars, unless specifically identified as Canadian dollars. 

This investor letter is confidential and is intended for use by the designated recipient only. The letter may not be 

redistributed without the express written consent of West Face Capital Inc. 

This information has been presented as of the dates reflected and may become stale. 
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BENCHMARKS - THROUGH MARCH 31, 2017 

West Face Long 
S&P/TSX Composite 

Term Opportunities 
Total Return Index 

Funds 
2007 • -1.5% -1.3% 

S&P 500 

-3.3% 

Event Driven Hedge 
Fund Index 

1.5% 

Dow Jones Credit 

Long / Short Equity 
Hedge Fund Index 

2.4% 

Suisse 

Hedge Fund Index 

2.4% 

Event Driven Distressed 
Hedge Fund Index 

0.2% 

2008 -33.9% -33.0% -37.0% -17.7% -19.8% -19.1% -20.5% 

2009 54.1% 35.1% 26.5% 20.4% 19.5% 18.6% 20.9% 

2010 27.6% 17.6% 15.1% 12.6% 9.3% 10.9% 10.3% 

2011 -1.1% -8.7% 2.1% -9.1% -7.3% -2.5% 4.2% 

2012 8.5% 7.2% 16.0% 10.6% 8.2% 7.7% 11.8% 

2013 6.8% 13.0% 32.4% 15.5% 17.7% 9.7% 16.0% 

2014 2.3% 10.6% 13.7% 1.6% 5.5% 4.1% 2.5% 

2015 -4.9% -8.3% 1.4% -6.3% 3.6% -0.7% -5.3% 

2016 9.1% 21.1% 12.0% 2.7% -3.4% 1.2% 6.4% 

YTD 2017 -1.6% 2.4% 6.1% 2.7% 3.5% 2.1% 2.2% 

Cumulative from inception 53.4% 46.0% 90.2% 31.9% 38.3% 34.2% 39.3% 

One Year Cumulative Return 4.8% 18.6% 17.2% 10.4% 3.9% 5.7% 10.9% 

Three Year Cumulative Return 1.5% 18.5% 34.4% -2.5% 7.5% 5.9% 2.5% 

Five Year Cumulative Return 12.8% 45.8% 86.7% 21.8% 29.8% 21.4% 29.3% 

West Face Long 
Term Opportunities Event Driven Multi- 

Funds Strategy Index 

2007 - 1 5% 4.7% 

Equity Hedge Index 

-1.3% 

HFRX 

Aggregate Index 

1.8% 

Event Driven Index 

-2.2% 

Event Driven 

Activist Index 
2.5% 

2008 -33.9% -29.1% -25.5% -17.1% -22.1% -30.8% 

2009 54.1% 27.1% 13.1% 13.3% 16.6% 44.2% 

2010 27.6% 4.5% 8.9% 7.5% 2.0% 15.0% 

2011 -1.1% -4.9% -19.1% 4.1% -4.9% -16.9% 

2012 8.5% 5.7% 4.8% 5.4% 6.0% 9.3% 

2013 6.8% 8.2% 11.1% 8.3% 13.9% 19.2% 

2014 2.3% 3.2% 1.4% 1.2% -4.1% 8.5% 

2015 -4.9% 4.3% -2.3% 0.3% -6.9% 0.2% 

2016 9.1% 7.4% 0.1% 4.8% 11.1% 9.1% 

YTD 2017 -1.6% 2.4% 2.7% 2.1% 3.0% 3.0% 

Cumulative from inception 53.4% 27.3% -13.0% 22.3% 6.1% 55.8% 

One Year Cumulative Return 4.8% 13.5% 5.9% 7.5% 15.8% 11.2% 

Three Year Cumulative Return 1.5% 16.5% 0.6% 7.6% -0.7% 19.9% 

Five Year Cumulative Return 12.8% 32.1% 14.1% 19.9% 16.4% 43.9% 

Beginning October 1, 2007 

The performance data presented represents the weighted average return on an investment made at inception in the Canadian Fund, the US Fund and the Cayman Fund. The performance results assume a 

20% maximum allocation for Designated Investments (as described in the offering documents for each Fund). All performance results are presented net of management fees of 2%, brokerage commissions, 

administrative expenses, profit allocation of 20% (if applicable) and include the reinvestment of all dividends, interest and capital gains. The performance data presented represents fund level returns of a 

Day One Investor, and is not an estimate of a specific investor's actual performance, which may be materially different from such fund-level performance due to numerous factors. All performance returns 

have not been audited or independently verified, although the underlying financial statements for each Fund have been audited except for 2017. 

Performance data from: the S&P/TSX Composite Total Return Index; the S&P 500; the Dow Jones Credit Suisse Event Driven Hedge Fund Index; the HFRX Event Driven Multi-Strategy Index; the Dow Jones 

Credit Suisse Long/Short Equity Index; the HFRX Equity Hedge Index; the Dow Jones Credit Suisse Hedge Fund Index; the HFRX Aggregate Index; the Dow Jones Credit Suisse Event Driven Distressed Hedge 

Fund Index; the HFRX Event Driven Index; and the HFRX Activist Index were used for reference purposes in evaluating our returns. These may not be the most appropriate benchmarks for comparison. Past 

performance is not necessarily indicative of future results. The data provided here is for informational purposes only and is not an offer to sell, or a solicitation of an offer to purchase, any securities, including 

any shares or interests in any fund managed by West Face. 
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PERFORMANCE - DAY ONE INVESTOR NET TOTAL RETURN 

Jan 

2007 

Feb 
West 

Mar 
Face Long Term 

Apr 
Opportunities 

May 
Limited Partnership 

Jun 
(Canadian 

Jul 
Domiciled & 

Aug 
CAD Denominated) 

Sep Oct 

0.17% 

Nov 

-3.39% 

Dec Year 

1.38% -189% 

2008 -1.37% 2.18% -2.39% 2.34% 2.41% -5.60% -8.30% 3.79% -13.79% -18.15% -9.79% -1.11% -41.69% 

2009 11.86% -5.07% -1.95% 3.71% 7.53% 4.91% 4.21% 7.18% 7.35% 6.33% 0.91% 4.63% 63.98% 

2010 3.70% 0.89% 3.70% 1.79% -5.10% -1.18% 8.91% 2.18% 3.49% 3.82% 1.21% 4.05% 30.39% 

-0.70% -2.674 2011 2.47% 2.96% 3.32% 2.35% -0.95% -2.32% -1.48% -4.93% -6.53% 4.63% -0.87% 

2012 4.49% 0.69% 1.97% 0.09% -5.24% 1.21% -120% 2.90% 0.99% -1.23% -0.93% 3.09% 6.67% 

2013 2.71% 1.21% 0.81% -1.58% -0.73% 0.23% 1.00% 0.10% 0.49% 0.83% 2.42% -1.11% 6.48% 

2014 -3.02% 3.87% 2.56% 109% 0.88% 2.00% -125% 0.59% -2.01% 2.77% -182% -2.41% 3.03% 

2015 -3.88% 2.75% -2.80% 2.74% -1.14% -1.38% -5.30% -2.44% -10.23% 5.08% 2.02% 16.25% -109% 

2016 -0.60% 1.04% 1.69% 3.06% -2.15% 0.36% 151% 2.25% 109% -1.79% 0.05% 1.55% 8.22% 

2017 -2.45% 0.27% 0.77% -143% 

2007 

Jan Feb 
West Face 

Mar 
Long Term 

Apr 
Opportunities 

May 
USA) Limited Partnership 

Jun 
(U.S. 

Jul 
Domiciled and 

Aug 
USD Denominated) 

Sep Oct 

0.27% 

Nov 

-3.04% 

Dec Year 

1.40% -142% 

2008 -1.20% 1.95% -2.05% 2.31% 2.09% -4.61% -8.15% 3.68% -10.55% -11.35% -5.78% -0.34% -30.30% 

2009 9.28°h -2.64% -0.47% 1.82% 6.63% 2.79% 3.21% 4.96% 5.27% 6.32% 1.52% 3.05% 49.90% 

2010 2.97% 0.26% 1.62% 3.25% -4.05% -143% 9.00% 1.90% 3.76% 3.27% 0.53% 3.83% 27.27h 

2011 2.14% 3.74% 3.88% 2.32% -1.03% -2.38% -1.33% -4.50% -5.21% 3.62% -0.19% -1.49% -oar/. 

2012 4.62% 1.22% 2.07% 0.51% -5.43% 0.81% -0.74% 3.32% 1.30% -0.69% -1.06% 3.72% 9.66% 

2013 2.80% 0.99% 0.55% 1.71% -0.40% 0.23% 0.87% -0.15% 0.38% 1.70% 2.57% -1.01% 6.94% 

2014 -3.24% 3.76% 2.47% 1.05% 0.77% 1.92% -1.25% 0.52% -1.92% 2.79% -186% -2.40% 2.36% 

2015 -3.67% 2.68% -2.83% 2.42% •1.17% -1.59% -5.32% -2.45% -10.45% 4.88% 2.04% 11.78% -5.28% 

2016 -0.93% 1.59% 1.92% 3.77% -2.31% 0.38% 1.56% 2.37% 1.02% -1.79% -0.02% 1.58% 9.36% 

2017 -2.56% 0.33% 0.69% -1.57% 

2007 

Jan Feb 
West 

Mar 

Face Long Term 
Apr 

Opportunities 
May 

Master Fund 
Jun 

LP. (Cayman 
Jul 

Domiciled and 
Aug 

USD Denominated) 
Sep Oct 

0.26% 

Nov 

-2.94% 

Dec Year 

1.39% -1.33% 

-0.76% -34.07% 2008 -1.18% 1.84% -1.90% 2.30% 2.11% -4.23% -8.01% 3.74% -12.11% -13.95% -6.80% 

2009 10.36% -3.19% -0.89% 2.08% 7.74% 3.23% 3.64% 5.17% 5.81% 6.12% 1.43% 3.83% 54.23% 

3.78% 27.01% 2010 2.84% 0.27% 1.52% 3.38% -3.93% -1.48% 8.65% 2.14% 3.62% 3.34% 0.54% 

2011 2.17% 3.64% 3.17% 2.40% -1.07% -2.42% -1.23% -4.47% -5.53% 3.78% -0.21% -0.54% -0.84% 

2012 4.20% 0.91% 1.87% 0.49% -5.00% 0.92% -0.88% 3.10% 0.95% -0.84% -0.94% 3.40% 8.1256 

2013 2.82% 0.95% 0.58% -1.69% -0.45% 0.24% 0.87% -0.11% 0.43% 1.51% 2.51% -1.06% 6.69% 

2014 -3.22% 3.84% 2.48% 1.03% 0.78% 1.96% -128% 0.50% -1.93% 2.68% -1.88% -2.49% 2.18% 

11.57% -5.47% 2015 -3.67% 2.67% -2.94% 2.46% -1.20% -1.60% -5.29% -2.47% -10.30% 4.85% 1.97% 

2016 -0.93% 1.56% 1.89% 3.81% -2.35% 0.34% 1.55% 2.37% 1.00% -1.8CPA -0.02% 1.57% 9.17% 

2017 -2.57% 0.33% 0.68% -1.59% 

The performance data presented represents the return on an investment made at inception in the Canadian Fund the US Fund and the Cayman Fund. The performance results assume a 20% maximum 

allocation for Designated Investments (as described in the offering documents for each Fund). All performance results are presented net of management fees 012%, brokerage commissions, administrative 

expenses, profit allocation of 20% (if applicable) and include the reinvestment of all dividends, interest and capital gains. Interests were first issued in the Funds on October 1, 2007, at which point only Class 

A shares (in the Cayman Fund), Series 2007 interests (in the US Fund) and Class A interests (in the Canadian Fund) existed. As such, performance data shown are for Class A shares and Series 2007 

interests. Class 8 shares (in the Cayman Fund), Series 2010 interests (in the US Funds) and Class 13 interests (in the Canadian Fund) were first offered November 1, 2010. 

All performance returns have not been audited or independently verified, although the underlying financial statements for each Fund have been audited except for 2017. 

Past performance is not necessarily indicative of future results. The data provided here is for informational purposes only and is not an offer to sell, or a solicitation of an offer to purchase, any securities, 

including any shares or interests in any fund managed by West Face. 
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THIS IS EXHIBIT 72
TO THE AFFIDAVIT OF

JAMES A. RILEY
SWORN BEFORE ME THIS

5th DAY OF DECEMBER, 2019

A commissioner for taking affidavits
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